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Pe3iome

CrienabHbIN JOKIaJU9MK IO BOIIPOCY O TIpaBe KaXKJI0ro YeJIOBeKa Ha HAMBBICIIHNA JOCTHXKHMBIN
YPOBEHb (PM3UYECKOTO M ICUXUIECKOTO 310pOBbs ('MpaBO Ha HAUBBICIIHMI TOCTHKHMBIH YPOBEHb
310poBbs” WK "TipaBo Ha 310poBbe”) mocetui IBermio B mepuo ¢ 10 mo 18 susaps 2006 roxa.
I'maBHBIE 3a1a91 MHCCHH CBOJIMITICH K TOMY, YTOOBI MOHSTH, KaK MpaBUTENbCTBO L1IBerin crpemMurcs
O6CCHC‘-II/IB3TI) ImpaBoO Ha HaWBBICIINH Z[OCTH)KHMBIP'I YPOBEHL 310POBbA HAa HAIITMOHAJIBHOM U
MEK/TyHapOJHOM YPOBHSIX.

CrenuanbHBIN JOKIATIUK BCTPEUAJICS C MPECTaBUTEISIMHU MPABUTEIHCTBA, OpraHU3alUsSIMU
rPaXTaHCKOT'0 OOIIECTBA U CIISIUAIMCTaMHU 3/ipaBooxpanenus B CTokronbme, Mokkmokke u Manbme.

[To ypoBHIO KHM3HHU, COCTOSIHUIO 3A0POBbS HACEICHHS M KAYECTBY MEAUITUTHCKOTO 00CITYy)KHBAHHS
[IBenus OTHOCUTCS K YHCITYy CaMbIX MIEPEOBBIX CTpaH. Hapsimy co cBouM 00s13aTenbCTBOM
rapaHTHPOBAaTh XOPOLINH yPOBEHb 310POBbsI HAa HALIMOHAJILHOM YPOBHE IIPAaBUTEIBCTBO CBOECH BHELIHEH
HOJMTUKOM BHOCUT BaXKHBIH BKJIaJ B peaJU3alMIO IPaBa Ha 3[0POBLE U JOCTH)KEHHE B PA3BHBAIOLIMXCS
CTpaHax CBS3aHHBIX CO 3/IPAaBOOXPAaHEHHEM IeJiel pa3BUTHs, CHOPMYIMPOBAHHBIX B [leknapanun
TBICSYETICTHSI.

ITocnie BBeneHwus B paszaene || HacTosimero goknana orMevaroTcs ods3arenscTa LlBenun
OTHOCHUTENBLHO MpaBa Ha 3/I0POBbE B COOTBETCTBUH C MEKAYHAPOIHBIM MIPaBOM B 00JIACTH IpaB
yenoBeka. B pazgene |l paccmarpuBaeTcs, kKak 5TH MeXIyHApOIHbBIE 00s13aTETLCTBA HAXOIAT CBOE
OTpakeHHE Ha HAI[OHAIEHOM YPOBHE BO BHYTPEHHEM 3aKOHOJATEIILCTBE, B TIOJINTUKE U B
MHCTUTYLHOHATILHOU cucteme. Xots [lBenus patudunupoBasa MHOTHE MEXIYHAPOAHbIE JOTOBOPHI, B
KOTOPBIX MIPH3HACTCS MPABO Ha 37I0POBbHE, ITO MIPABO HE CTOJb MIPOYHO 3aKPEIUICHO B HAIIMOHAIIBHBIX
3akoHax M nonutuke [lIBermn. Baknas 3ajava 3aKiiogaeTcsi B MHTET ALY TIPaBa Ha 310POBBE B
HallMOHAJIBHBIC MMPOLCCCHI MPUHATUA peHICHI/II\/'I.

B paznene IV ynensercs BHUMaHIE HEKOTOPBIM KJIFOUEBBIM BHYTPEHHUM IPo0IeMaM, HMEIOIUM
OTHOIIIEHHUE K MPaBy Ha 3/I0POBbE, B TOM UHCJIE TAKUM, KaK: JOCTYI K HajaJexalied MeAUIINHCKON
MIOMOIIH; TICHXHYECKOE 370pOBbE; CaaMbl; KOMIUIEKCHAsI MMOJUTHKA OOPHOBI C BpeJHBIMH
MOCJIEACTBUSIMM HApKOMaHNH, 00pa30BaHHE B 00JIACTH IPaB YEJIOBEKA IS CIIELUAINCTOB B 00JIaCTH
3/IpaBOOXPAHEHUs], MIPOCUTENN YOEKHILA U HHOCTPaHHBIE TpakaaHe 0e3 TOKYMEHTOB; U MHOCTPAHHBIE
rpaXkJjaHe ¢ ONAaCHBIMU LIS 37J0POBbSI OOJIE3HIMH.

B paznerne V riiaBHOe BHIMaHKE COCPEIOTOYEHO Ha BHelrHeH nonutuke LlBennu u ee cBs3u ¢
MPaBOM Ha 3JJ0pPOBbE B pa3BUBarOIIMXcs cTpaHax. B 3acmyry LlIBeuuu ciieyeT nocTaBUTh €€
MPUBEPKCHHOCTh aKTyallu3alluy MpoOJIeMaTHKH MTPAB YEJIOBEKA B €€ BHEUTHEH mouTrke. CrielnaibHbIH
JIOKJIAYUK TPUCTYTIAET K PACCMOTPEHHUIO BOIIPOCA O TOW CTETIEHH, B KaKOH Mpo0ieMaTHKa TIpaB
YEJI0BEKA OKA3bIBAET BIMSHUE HA BCE aCNEKThl BHEITHEN nonuTuku [1IBennu, 1 o ToM, B Kakor Mepe
MpaBa YeJ0BEKa MPUHUMAIOTCS BO BHUMAaHUE Ha TIPAKTUKE.

B paznene VI cogeprkatcst pekoMeHIaUU O BHEIPEHUH OCHOBAHHOTO Ha KOHLIEILIMY IPaB
4eJI0BeKa MO/X0/1a K MoKa3aTes M B 00J1aCTH 3paBOOXPAaHEHNs], O Ie3arperayy JaHHbIX B 00JacTH
3/IpaBOOXPAHEHUs 110 Pa3IMYHBIM NPU3HAKAM U YUeTe IIpaBa Ha 30POBbE IPH IIPOBEIEHUH OLIEHOK
BO3JICUCTBHUS NPAB YEJIOBEKA.
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. INTRODUCTION

1.  Attheinvitation of the Government, the Special Rapporteur visited Sweden from 10 to 18
January 2006. The purpose of the mission was to assess, in a spirit of cooperation and dialogue,
how Sweden seeksto realize the right to the highest attainable standard of health at the domestic
and international levels.

2. Thekey themes of the mission were the impact of poverty and discrimination, including
inequalities, on the enjoyment of the right to the highest attainable standard of health in Sweden.
The Special Rapporteur also addressed Sweden’ s foreign policies, in particular its international
devel opment assistance, and their impact on the right to the highest attainable standard of health
in developing countries. He considered the implementation of the right to health with aview to
assisting the Government - and other relevant actors - in their efforts to address the challenges
and obstaclesto its realization.

3. Theagendafor the Special Rapporteur’s visit was arranged in close cooperation with the
Ministry of Health and Social Affairs and the Ministry of Foreign Affairs. Throughout the
mission, all levels of Government - central, regional and local - were constructive and open. The
Specia Rapporteur is grateful for the valuable cooperation and assistance he received before,
during and after the mission.

4.  During hismission, the Special Rapporteur met with representatives from the

Ministry of Health and Socia Affairs, including the Minister for Health, Ms. Y lva Johansson;
representatives of the Ministry of Foreign Affairs, including the Minister for International
Development, Ms. Karin Jamtin, and the Minister for Migration and Asylum Policies,

Ms. Barbro Holmberg; and representatives of the Ministry of Justice and the Swedish
International Development Cooperation Agency (Sida). He further met representatives of the
Swedish National Institute for Public Health and the National Board of Health and Social
Welfare. The Special Rapporteur held discussions with the Ombudsman against ethnic
discrimination, Ms. Katri Linna, and the Ombudsman on disability, Mr. Lars L66w.

5. InMamo, the Specia Rapporteur held meetings with representatives of the University
Hospital, local government and civil society, aswell as with health professionals. In Jokkmokk,
he met the President of the Sami Parliament in Sweden, Mr. Lars-Anders Baer, representatives of
the Norwegian Sami Parliament and representatives of local authorities and civil society.

6.  The Specia Rapporteur had the opportunity to meet with representatives of numerous civil
society organizations, including non-governmental organizations and national medical
associations, working on issues related to the right to health in Sweden. He al'so met with
organizations working on issues related to Sweden’ sinternational development and trade
policies.

7. The Special Rapporteur expresses his sincere thanks to all those whom he met for their
excellent cooperation.
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An overview of health statusin Sweden and introduction to the issues covered by
thisreport

8.  Swedestend to enjoy a standard of living, life expectancy and health status that is among
the best in the world. In 2003, life expectancy was 82.4 years for women and 77.9 years for
men.! Sweden’s health system attracts considerabl e resources and is recognized as one the
nation’ s vital socia ingtitutions. To its credit, the Government also attaches a high priority to
human rights, such as the right to the highest attainable standard of health, in its international
policies.

9.  Moreover, there have been significant improvements in many health outcomes in Sweden.
Between 1970 and 2002, infant mortality fell from 11 to 3 deaths per 1,000 live births. Deaths
on account of traffic accidents, work-related deaths and injuries, and the number of daily
smokers have also fallen significantly in recent years. Recently, cardiovascular diseases have
also become |ess prevalent.”

10. Thisisthe impressive general context within which this report has to be understood. The
following paragraphs also signal some of the specific, commendable health policies and practices
that are a credit to the Government of Sweden.

11. However, thereis no room for complacency. There are some worrying health trendsin
Sweden. Rates of mental health problems, for example, have increased significantly in recent
years, as has obesity. Since the 1990s, reported cases of chlamydia have significantly

increased, and there have been increasing rates of infection of other sexually transmitted
infections - particularly among youth - including gonorrhoea and syphilis. Casesof HIV are also
increasing.® Examined through the prism of the right to health, some health policies are a cause
for genuine concern.

12. Thisreport focuses on a selection of key national and international issues arising from the
right to the highest attainable standard of health, especially those associated with poverty and
discrimination. At the national level, the selected issuesinclude: key legislative, policy and
institutional frameworks; the challenge of mainstreaming the right to health across all
health-related policies; access to health care, including for marginalized groups; the right to
health of Sami, asylum-seekers and undocumented foreign nationals, mental health; human
rights education for health professionals; and the need for an integrated and comprehensive
harm-reduction policy for intravenous drug users.

! The statistics, and other information, in this and the following paragraph are found in
A. Glengard et a., Health in Transition: Sweden, WHO, 2005.

% However, cardiovascular diseases remain the leading cause of mortality, accounting for nearly
half the deathsin 2001. Cancer isthe second leading cause of death.

% Glengard, op. cit.
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13. Thereport also considers how Sweden endeavours to give effect, at the international level,
to the right to the highest attainable standard of health. Thus, it considers the mainstreaming of
the right to health across Sweden’ s international policies and how theright is operationalized in
Swedish international development cooperation.

14. Importantly, while remaining within the 10,700-word limit for reports, it isimpossible to
give attention to all the important national and international issues arising from Sweden’ sright to
health obligations, such as the special issues concerning the ageing population, alcohol abuse,
obesity, domestic violence,” sick leave, and health care for the prison population.

[I. INTERNATIONAL LEGAL FRAMEWORKS
FOR THE RIGHT TOHEALTH

15. Sweden hasratified arange of international human right treaties recognizing the right to
health and other health-related rights, including the International Covenant on Economic, Social
and Cultural Rights (ICESCR), the International Covenant on Civil and Political Rights
(ICCPR), the International Convention on the Elimination of all Forms of Racial Discrimination,
the Convention on the Elimination of All Forms Discrimination Against Women, and the
Convention on the Rights of the Child. It has also ratified regional human rights treaties such

as the Convention on Human Rights and Fundamental Freedoms (European Convention on
Human Rights), the revised European Socia Charter and the European Convention on Social and
Medical Assistance.

16. Further, Sweden has ratified the second Additional Protocol to the European Social Charter
Providing for a System of Collective Complaints (1995). While the Government recognizes the
right of national and international employers and trade unions, and other international non-
governmental organizations (NGOs), to make collective complaints under this protocal, it has
not yet recognized the right of other NGOs within Sweden to do so.” The Special Rapporteur
encour ages the Government to recognize the competence of NGOs within Sweden other
than trade unions and employers’ organizationsto make such complaints. Thiswill help
enhance accountability for theright to health in Sweden. He also encouragesthe
Government to support the drafting of an optional protocol to | CESCR which will enhance
accountability for thishuman right both in Sweden and in other jurisdictions.

17. The Special Rapporteur notes with satisfaction that Sweden is examining the possibility of
ratifying the ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169). He encourages
the Government to ratify this Convention as soon as possible. The Special Rapporteur also
encourages the Government to consider ratifying the International Convention on the
Protection of the Rights of All Migrant Workersand Membersof Their Families.

* The Specia Rapporteur notes that the Special Rapporteur on violence against women also
undertook a mission to Sweden in 2006. The Special Rapporteur on the right to health has sent
his findings on the right to health implications of violence against women in Sweden to the
Special Rapporteur on violence against women for her consideration.

> Additional Protocol to the European Social Charter Providing for a System of Collective
Complaints (1995), art. 2.
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18. Theratification of international and regional human rights treaties gives rise to obligations
which are binding under international law. However, an international treaty obligation has the
force of law in Sweden only when it isincorporated into national law. At present, besides
Regulations which areissued by EU institutions and immediately applicable in Sweden, only the
European Convention on Human Rights has been incorporated into Swedish law. With a view
to improving protection of theright to health in Sweden, the Special Rapporteur urgesthe
Government to incor porate inter national and regional treaties protecting theright to
health into domestic law.

[11. DOMESTIC LEGAL, POLICY AND INSTITUTIONAL
FRAMEWORKSFOR THE REALIZATION OF THE
RIGHT TO HEALTH AT THE NATIONAL LEVEL

A. Domestic legal framework

19. Chapter Il of the Instrument of Government (Regeringsformen), which forms part of
Sweden’ s Constitution, is entitled Fundamental Rights and Freedoms. Regrettably, it does not
enshrine the right to health. However, chapter | of the Instrument, “Principles for Public Life”,
recognizes that “ The personal, economic and cultural welfare of the private person shall be
fundamental aims of public activity. In particular, it shall be incumbent upon the public
ingtitutions to secure the right to health, employment, housing and education, and to promote
social care and social security.”®

20. A number of domestic laws set out health-care related responsibilities of various
authorities. Of central relevanceisthe Health and Medical Services Act, which establishes that
the goals of health and medical services are to assure the entire population good health on equal
terms, and that care should be prioritized according to need.” The Act stipul ates that county
councils have responsibility for providing health care, health promotion and disease prevention.?
The Act also establishes that municipalities have health-related responsibilities for particular
groups, for example they have responsibilities for providing habilitation, rehabilitation and
assistive devices for persons with disabilities, care for the elderly, childcare, and support for
persons in sheltered accommodation. The Special Rapporteur was concerned about reports
of unsatisfactory coordination between the counties and municipalitieswith respect to
health care and related support services. He urges central, county and municipal
authoritiesto take stepsto improve coordination, with a view to the better protection of the
right to health and implementation of the goals of the Health and M edical Services Act.

21. Many other lawsin Sweden have relevance to the realization of the right to health. To take
just one example, the Prohibition of Discrimination Act (SFS 2003:307) states that

® Instrument of Government (SFS No. 1974:152), art. 2, chap. I.
7 1982:763, sect. 2.

8 Sects. 3and 4.
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discrimination due to ethnic origin, religion or other beliefsis forbidden in connection with
health and medical care.

B. Public health policy in Sweden

22. Themain goal of Sweden’s public health policy isto achieve good socia conditions with a
view to ensuring good health on equal terms for the entire population. The Public Health
Objectives Bill° sets out 11 objectives for good public health, including: economic and social
security; a better health and working life; healthy, safe environments and products; healthy
eating; reduced tobacco consumption; secure and safe sexuality and reproductive health; and
effective prevention of the spread of diseases. These objectives are among the key determinants
of the right to the highest attainable standard of health. During his mission, the Special
Rapporteur was informed on several occasions that the Government did not devote adequate
resources to public health policies and programmes. The Special Rapporteur welcomesthe
Government’s enhanced commitment to therealization of the deter minants of theright to
health, and encouragesit to devote more resour cesfor the achievement of these vital

obj ectives.

C. Theneed to strengthen under standing of
theright to health at the national level

23. During hismission, it became apparent to the Special Rapporteur that, at the domestic
level, there is aweak understanding of the right to the highest attainable standard of health.
Indeed, even the existence of the right to health appeared to be unknown in some quarters where
the Specia Rapporteur might reasonably have expected otherwise. For the most part, explicit
reference to the right to health remains absent from Sweden’s domestic health policies. The
Special Rapporteur was not referred to asingle legal case that relied upon the right to health. All
of thisis surprising because, as aready observed, Sweden has chosen to ratify a range of
international treaties that impose upon all relevant State bodies responsibilitiesin relation to the
right to health. While Swedish civil society organizations are doing inval uable work on health,
the right to health rarely enjoys a prominent place in their activities, with afew notable
exceptions.

24.  What makes this unfamiliarity with the right to health at the national level especialy
puzzling is that Sweden has a commendabl e policy of actively mainstreaming human rights,
including the right to health, into itsinternational policies. To its credit, Sweden also encourages
devel oping countries to integrate human rights into their national policies. Yet itsexplicit
integration of the right to health into its own national policies appears to be at a rudimentary
level. Some might be driven to the conclusion that, at the domestic level, Sweden does not
practise what it preaches.

9 2002/03:25.
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25. Human rights-related principles, such as equity and access, exert a strong and beneficial
influence on Sweden’s domestic health laws and policies. This, however, makes the domestic
unfamiliarity with the right to the highest attainable standard of health even more curious. The
integration of the right to health into Swedish health policy would not signal aradical new policy
departure. On the contrary, it would reinforce and strengthen much that is already being done.
Of course, no method of analysis - whether based on equity, economics, utilitarianism, human
rights or anything else - provides neat solutions to complex policy dilemmas. While aright to
health approach does not offer neat solutions, it has a constructive contribution to make to health
policymaking.

26. A policy that is animated by the right to health islikely to be equitable, inclusive,
non-discriminatory, participatory, evidence-based, sustainable and robust. Thus, afailureto
integrate, explicitly and consistently, the right to health, and other human rights, into Swedish
health policymaking, represents a missed opportunity of significant dimensions, aswell as being
inconsistent with Sweden’ s international obligations. Accordingly, the Special Rapporteur
strongly recommends that the Government take measuresto integrate the right to health,
and other human rights, into all domestic health-related policymaking processes. ™

1. A national human rights plan of action

27. TheWorld Conference on Human Rights (1993) recommended that States draw up
national human rights action plans with a view to identifying how to better promote and protect
human rights. Properly resourced, such plans can serve many useful purposes. Not least, they
can promote the integration of human rights, including the right to health, in all relevant
policymaking processes.

28. In 2002, Sweden adopted its first national human rights action plan (2002-2004)."* The
purposes of the plan included promoting coordination on, and raising awareness about, human
rights. Regrettably, thisfirst plan included neither afocus on the right to health, nor other
economic, social and cultural rights.

29. InMarch 2006 a new national human rights action plan (2006-2009) was presented to the
Riksdag."® This second plan represents a very considerable improvement on its predecessor asit
includes a chapter on economic, social and cultural rights, aswell as a section on the right to the
highest attainable standard of health. The right to health section has a welcome focus on

19 For the Special Rapporteur’s comment on Sweden'’ s policy coherence and human rights
mainstreaming at the international level, see paras. 92-115. He has also addressed these issuesin
several of hisreports, e.g. the report of the Special Rapporteur on his mission to the World Trade
Organization (2004) (E/CN.4/2004/49/Add.1), especially from paragraph 9.

1 See Skr. 2001/02:83.

12 2005/06:95.
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discrimination, inequalities and health. The plan proposes governmental measures, in the health
context, to combat discrimination based on gender, ethnicity, religion or other belief, sexual
orientation, and disability.*®

30. The Special Rapporteur recommends that Sweden’s second national human rights
action plan lead to human rightstraining, including on theright to health, for staff at the
Ministry of Health and Social Welfare, aswell as other national, county and municipal
bodies dealing with health-related matters.** Such training isa precondition for the
mainstreaming of human rights, including theright to health, in all relevant policymaking
processes. If the plan isto be effective, it isimperative that it enjoy high-level political
leader ship and be adequately staffed and resour ced.

2. A national human rightsinstitution

31. Swedenisrightly famous for, and proud of, the ombudsman institution. It has a number of
ombudsmen undertaking very important work on various aspects of human rights, including the
Ombudsman on disability and the Ombudsman against ethnic discrimination. Although these
ingtitutions are carrying out indispensable work, their responsibilities do not extend to all aspects
of all human rights. The right to the highest attainable standard of health, for example, is not
fully encompassed within their various mandates.

32. Many States, including some in Scandinavia, have already established national human
rights institutions that promote and protect the whole spectrum of civil, political, economic,
social and cultural rights, and not only those human rights elements presently covered by
Sweden’s ombudsmen.

33. Properly resourced, a Swedish national human rights institution could deepen the domestic
understanding of the right to health among policymakers, the judiciary, health professionals, civil
society and the population at large. Like Sweden’s second human rights action plan, a national
human rights institution could help to mainstream human rights, including the right to health, in
all relevant policymaking processes. Given appropriate powers, it could aso provide away of
enhancing the accountability of the State, and others, in relation to their right to health
responsibilities. The Special Rapporteur strongly recommends that steps be taken urgently
to establish a Swedish national human rightsinstitution, consistent with the Paris
Principles (1991), in a manner that does not jeopar dize the vital work of Sweden’s existing
ombudsmen. Such an initiative will help to ensurethat Sweden remains abreast of
contemporary developmentsin thefield of national and international human rights.

3 Atgard 55, p. 67.

14 1n 2001, the Committee on Economic, Social and Cultural Rights also encouraged Sweden “to
raise awareness about human rights, in particular economic, social and cultural rights, among
State officials and the judiciary” (E/C.12/1/Add.70; para. 35).
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V. THE REALIZATION OF THE RIGHT TOHEALTH
AT THE NATIONAL LEVEL: SOME ISSUES OF
PARTICULAR CONCERN

A. Isappropriate health care accessibleto all?

34. Theright to health includes an entitlement to health-care goods, services and facilities
which are available in adequate supply within a State; accessible geographically, financialy and
on the basis of non-discrimination; culturally acceptable, including to minorities, indigenous
populations and women; and of good quality.*

35. Tothecredit of the Government, health care is generally available and of a high quality in
Sweden. Even so, particular services related to health, such as harm-reduction programmes, are
not available in adequate numbers across the jurisdiction (see paragraphs 60-62).

36. A high-cost protection scheme means that patients pay a maximum of SKr 900 over

a 12-month period for outpatient care. However, costs have adversely affected the financial
accessibility of health care for some population groups. Under the Dental Care Act (1999), for
example, patients bear some of the costs for many dental procedures. The cost of dental care has
risen significantly since 1999. Although there are exemptions for children and youth up to

19 years of age and for persons over 65 years of age, and despite the maximum payment of

SKr 900 over aone-year period, the Special Rapporteur was informed that fees have adversely
affected the take-up of dental services, especially for peopleliving in poverty.

37. Incontrast to Swedish residents and citizens, undocumented foreign nationals have to pay
full fees for health care, including for emergency procedures (see paragraphs 67-75). The costs
of such services are unaffordable for many undocumented foreign nationals.

38. Inaddition to problems of financial accessibility, some services are inaccessible to
vulnerable populations for other reasons. For example, the Special Rapporteur was informed
that homeless persons have difficulty in accessing mental health-care services because they lack
a permanent address.

39. Interms of acceptability, the Special Rapporteur was concerned that health care was not
entirely sensitive to the culture of some groups, such as the Sami (see paragraphs 51-59).

40. Under ICESCR and other treaties, it isincumbent on the Government to guarantee the
availability, accessibility, acceptability and quality of health-care facilities, goods and services.
The Special Rapporteur commends the Government on its overall performance. However, heis
concerned at the problems that a range of marginalized communities face in accessing
health-care services on account of discrimination, costs of services, or because services do not
respond adequately to cultural considerations. These inequities are primafacie incompatible

1> Committee on Economic, Socia and Cultural Rights, general comment No. 14 (2000),
para. 12.
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with fundamental right to health principles, including equality and non-discrimination. They
would also appear to be inconsistent with the guiding objective of the Swedish Health and
Medical Services Act to guarantee the entire popul ation good health on equal terms.

41. The Ombudsmen on disability, ethnic discrimination and sexual orientation are currently
undertaking a study on the impact of discrimination on health. The Swedish National Institute of
Public Health (SNIPH: Folkhé soinstitut) is aso charged with undertaking surveys on
discrimination and health. Sweden’s national human rights action plan (2006-2009) proposes
governmental measures to combat discrimination on grounds of gender, ethnicity, religion or
other belief, sexual orientation and disability, and its impact on access to, and quality of, health
care. The Special Rapporteur welcomes these studies, surveysand proposals. He
recommendsthat the Gover nment take measur esto combat inequalitiesin health status
and accessto care. These measures should focus not only on discrimination, but also on
other closely-related obstacles, such asthe costs of carewhich render health care
inaccessible for some population groups.

B. Mental health

42. Mental health is deteriorating in Sweden.® Sleeping disorders, depression, anxiety and
other types of nervous problems are increasing, and sales of anti-depressant drugs increased
fivefold between 1992 and 2003."

43. The Specia Rapporteur was informed of a range of problems regarding access to, and
coordination within, mental health care and related support services. Unlessthe situation is
urgent, waiting times for mental health care are lengthy. The number of psychiatric hospita
beds decreased from 14,533 in 1990 to 4,606 in 2003:'® the current number of beds is reportedly
not commensurate with need. Thereis aso inadequate coordination between services provided
by counties (e.g. psychiatric services, which are integrated within the health-care system) and
related services provided by municipalities (e.g. counselling and support services to persons with
psychosocial disabilities, personsin sheltered accommodation and support for the elderly).
Crucialy, in the last decade there has been a decrease in the percentage of the overall health
budget spent on mental health care.™®

44. Thereisahigh incidence of psychosocial disabilities among specific popul ation groups,
including homeless persons.”® Up to a quarter of refugees and asylum-seekers are affected by

16 2005 Public Health Policy Report, SNIPH.

" National Board of Health and Welfare, Folkhélsorapport 2005, p. 143.

18 See Glengard et al., op. cit.

19 Utveckling av stod och vard &t psykiskt storda lagévertradare (SOU 2006:2), p. 168.

20 KA Vill vi Had Den, Patient-, brukar- och anhérignatverkets krav pa framtida vard, stéd och
behandling inom psykiatriomradet, 2006.
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post-traumatic stress disorder.” Refugees, asylum-seekers and homeless persons all reportedly
have difficulty accessing mental health care. Among children and young people, suicide,
bulimia and anorexia are increasing. However, there are few mental health programmes focused
on children and young persons. Discrimination and stigma have reportedly created a high
incidence of psychosocial disabilities among lesbian, gay, bisexual and transgender persons. The
Specia Rapporteur was informed that psychosocia disabilities are the leading cause of ill-health
among women in Sweden: violence and discrimination against women have contributed to this
situation.

45. Recently, the Government has commendably made mental health policies and programmes
ahigher priority. In 1995, the Government adopted a mental health reform which had the
objective of improving the quality of life of users of mental health care. The Public Health
Objectives Bill % sets out several objectives connected to preventing psychosocial disabilities,
including creating a healthier working life, and secure and favourabl e conditions during
childhood. The Specia Rapporteur welcomes these commitments.

46. Following the murder in 2003 of the then Minister for Foreign Affairs, Anna Lindh, by a
man with a psychosocial disability, the Government appointed a National Coordinator for
Psychiatry, with the objective of improving the quality of care for people with psychosocial
disabilities. In 2006, the Coordinator released recommendations for two new laws to
complement the Compulsory and Forensic Mental Care Acts.?® The proposalsinclude a
provision whereby, instead of the contemporary law and practice of providing compulsory care
in institutions, some individuals who have serious disabilities should be able to live in the
community, providing they are subject to, and comply with, compulsory treatment orders. While
the Specia Rapporteur supports the proposed extension of community-based care, heis
concerned that the proposals do not give adequate weight to the participation of personswith
psychosocial disabilities in decisions about their treatment and medication. Participation in
decisions about treatment is an important feature of the right to health.

47. The Special Rapporteur urgesthe Government to ensurethefull realization of the
rights of per sonswith psychosocial disabilities, as expressed in international and regional
human rightstreaties, and the Standard Rules on the Equalization of Opportunitiesfor
Persons with Disabilities.

48. The Special Rapporteur welcomesthe focusin the Public Health Objectives Bill on
addressing the causes of psychosocial disabilitiesamong the population, and urgesthe
Government to ensure adequate funding for these measures. The Special Rapporteur
urgesthe Government to ensurethat it takes measuresto addr ess causes of psychosocial

L Nationa Institute for Psychosocial Medicine, Migration and Stress, June 2004.
%2 2002/03:25.

23 1991:1128 and 1991:1129.
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disabilities among vulner able and mar ginalized groups, including children, adolescents,
homeless per sons, women, asylum-seekers, and lesbian, gay, bisexual and transgender
persons.

49. Heurgesthe Government to ensurethat mental health care, including psychiatric
care and other therapies, is made more accessible for marginalized groups. Healso
suggeststhat central Gover nment, counties and municipalities should devote more
attention to ensuring coor dination between services, and the provision of more services and
programmesfor children and adolescents.

50. The Special Rapporteur supportsthe provision of mental health carein
deinstitutionalized, community-based settings. However, he recommendsthat the
Government also ensurethat the number of available psychiatric hospital bedsis sustained
at alevel commensurate with need.

C. The Sami

51. The Sami, the indigenous people of northern Scandinavia, live in the polar region
extending from Norway, Sweden and Finland to the Kola Peninsulain the Russian Federation.
The population is estimated at 70,000-100,000, of which 17,000-20,000 live in Sweden.?
About 15 per cent of Swedish Sami are involved in the traditional economy, which includes
reindeer herding and fishing.

52. Like the Swedish population as awhole, the Sami tend to enjoy a standard of living, life
expectancy and health status that are among the best in the world. However, they face notable
health problems, some of which are common to the entire Swedish population and some of
which are distinctive: psychosocial disabilities, acohol and substance abuse, violence, and
occupationa injuries arising from reindeer herding.

53. Astheindigenous people of Sweden, the Sami enjoy a special status in both national and
international human rights law. To its credit, Sweden has taken a number of steps to turn this
specia status into meaningful measures. 1n 1977, the Swedish Parliament recognized the
indigenous status of the Sami. In 1993, the Government established the Sami Parliament.

In 2000, the Sami Language Act gave the Sami the right to use their own language in legal and
administrative proceedings. The Special Rapporteur commends the Government for adopting
these important measures that are reflective of the Sami’ s specia status.

4 1n 2005, the Committee on the Rights of the Child recommended that the Government of
Sweden should “strengthen mental health programmes for children, both preventative and
interventional” (CRC/C/15/Add.248, para. 32 (€)). The Specia Rapporteur endorses this
recommendation.

% The Sami, an Indigenous People in Sweden, Sami Parliament and Ministry of Agriculture,
Food and Consumer Affairs, 2005.
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54. Inthiscontext, the Special Rapporteur is especialy interested in two questions. One, has
the Government carefully and systematically considered the Sami’s special status in the context
of health? Two, if so, has this consideration translated into the identification and implementation
of meaningful, practical measures relating to health? Here, the focusis on the second of these
guestions.

55. Given the special status of the Sami, the Specia Rapporteur was surprised to find that
Sweden does not have a Sami health research centre. This omission tendsto explain what he
was told by some while on mission: thereis a shortage of research and knowledge focusing on
the health of the Swedish Sami. Asit was put in 2004: “Over the last decades, only afew
studies have been published addressing health and disease in the Swedish Sami population.” %
Accordingly, the Special Rapporteur recommends that the Gover nment support the
establishment of a Sami health resear ch centre, along thelines of the Centrefor Sami
Health Resear ch based at the University of Tromsg, Norway.

56. During his mission, the Special Rapporteur was also informed that there are no operational
units - at the national, county or municipal levels of government - focusing on the promotion of
Sami health. For example, he was advised that no county councils, not even in Norrbotten,
which has the highest density (nearly 50 per cent of the Sami population in the country), have a
discrete unit to ensure that Sami health issues are given the attention they deserve. Given the
special status of the Sami, he also finds thisomission sur prising, and he recommends that it
be subject to urgent review. For example, presently the Ministry of Agriculture has
executive responsibility for all issuesrelating to the Sami. The Special Rapporteur suggests
that the Government consider establishing a body within the Ministry of Health with
national responsibility for oversight of Sami health.

57. The Special Rapporteur was pleased to hear that the Sami Parliament has held discussions
on a Sami dimension to Swedish health policy. However, he was surprised to learn that Sweden
lacks a national health policy for the Sami. Also, Sweden lacks an occupational health policy
designed for the distinctive health hazards of reindeer herders. Moreover, he was informed that
some Sami reindeer herders have sometimes met with alack of understanding in health-care
facilitiesin relation to their occupational injuries. Whether or not such complaints are systemic
or exceptional, Sweden is vulnerable to criticism in the absence of an occupational health policy
catering for the particular hazards of reindeer herders. Further, the Sami language is not used in
the health-care context. Of course, it would be absurd to suggest that all health services
throughout Sweden should be available in Sami. Nobody is making such a suggestion.
However, Sami representatives informed the Special Rapporteur that they wish, so far as
practical, to develop capacity for the delivery of health care and health information in the Sami
language. Such an aspiration would appear to be entirely reasonable, as well as consistent with
the special status of the Sami.

58. If the Sami Parliament confirmsthat it would welcome a Sami national health policy,
the Special Rapporteur urgesthe development and adoption of such an evidence-based

% S, Hasder, P. Sjélander and A. Ericsson, Construction of a database on health and living
conditions of the Swedish Sami population, Centre for Sami Research, Umed University, 2004,
p. 107.
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policy, by way of an inclusive, participatory processthat isrespectful of Sami custom and
practice®” Serious consideration should also be given to the adoption of an occupational
health policy designed to respond to the distinctive hazards confronting reindeer herders.
The Government should develop an action plan to enhance capacity for the delivery of
health care and information in the Sami language. Health professionals should be
provided with training in Sami culture.

59. The Special Rapporteur now returnsto the second question posed in paragraph 54.
Heregretsthat hefound little, if any, evidence that Sweden hastranslated the special status
of the Sami into meaningful, practical measuresin the health context.

D. Needle exchangefor intravenousdrug users. the need for an integrated,
compr ehensive harm-reduction policy

60. During his mission, the Special Rapporteur had the opportunity to visit Malmo, where he
met with individuals involved in an important harm-reduction programme for intravenous drug
users. This project provides intravenous drug users with comprehensive and integrated treatment
and counselling, and with clean needles and syringes. A midwife engaged in the project also
dispenses contraception and offers contraceptive advice and pregnancy counselling, including
with respect to prevention of vertical transmission of hepatitisand HIV. Not only hasthis
project proven to be highly effective in terms of public health objectives (i.e. it prevents the
spread of disease), but it also enhances the realization of the right to health, including sexual and
reproductive health, for intravenous drug users.

61. Theseresultsarein line with the worldwide experience that harm-reduction programmes,
including needle exchange programmes and associated health care, promote and protect the
health of drug users and reduce transmission of communicable diseases such as hepatitis B and C
and HIV, including vertical transmission to newborn children from pregnant intravenous drug
users or their partners. These programmes are highly cost-effective.®

62. Harm-reduction programmes are endorsed by the World Health Organization,” the United
Nations Office on Drugs and Crime and the Joint United Nations Programme on HIV/AIDS.

The Special Rapporteur was very surprised to learn that the Malmo project is one of only avery
small number of itskind in Sweden. Heis encouraged that, in 2006, a reform was adopted
allowing health and social services across the country to introduce needle exchange programmes
coupled with treatment and counselling programmes. However, such an important human rights
Issue cannot be left to the discretion of local government. The Special Rapporteur emphasizes

2" For some of the relevant Norwegian Sami experience, see Arctic Development Report 2004,
Stefannson Arctic Institute, 2004.

8 See, for example, R. Elliott et al., “Harm reduction, HIV/AIDS, and the global rights
challenge to global drug control policy”, Health and Human Rights. An International Journal,
vol. 8, No. 2, 2005.

2 gee www.who.int/hiv/topics/harm/reduction/en/.
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that the Government has a responsibility to ensure theimplementation, throughout
Sweden and asa matter of priority, of a comprehensive harm-reduction policy, including
counselling, advice on sexual and reproductive health, and clean needles and syringes.

E. Human rights education for health professionals

63. Health professionals are often witness to the effects of torture and violence, substandard
living and work environments, and gender-, ethnicity- and disability-based discrimination. They
can play a key role in monitoring, documenting and achieving redress for human rights abuses.

64. The practice of health professionals has a bearing on the various aspects of the right to
health, including medical confidentiality, privacy and equitable access to treatment. During his
mission, the Special Rapporteur was concerned about reports that health professionals in Sweden
did not always know about, and sometimes acted contrary to, their patients human rights.

65. Inadditionto clinical responsibilities, health professionals have a duty to promote and
protect the right to health, as well as other human rights.*® Knowledge of human rightsis
integral to their ability to perform thisrole. The World Medical Association has recommended
that medical schools integrate ethics and human rights as an obligatory coursein curricula®

66. Regrettably, human rights training has not traditionally been part of the obligatory
curriculafor health professionalsin Sweden. However, in 2006, the Government introduced
amendments to the Higher Education Ordinance (1993:100), requiring students enrolled in the
majority of professional degree courses to be able to make judgements, and have a professional
approach, that takes account of human rights. The Special Rapporteur welcomesthis
development. He encourages the Government, and other bodies regulating medical and
nursing school curricula, to introducein practice human rights education - including on
economic, social and cultural rights- into health professional curricula.®® Healso
recommendsthat the Gover nment ensuresthat health professionals who have already
qualified ar e offer ed adequate opportunities to under go human rightstraining.*

%0 Committee on Economic, Social and Cultural Rights, general comment No. 14 (2000),
para. 42.

31 Declaration of Tokyo, WMA, 1999.
% Also see Sweden’s national human rights plan of action, 2001, chap. 9.

% For more information on human rights training for health professionals, see the report of the
Special Rapporteur to the General Assembly (A/60/348).
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F. Asylum-seekers and undocumented foreign nationals

67. Sweden has an honourable tradition of receiving asylum-seekers and other categories of
foreign nationals. In 2004 there were approximately 20,000 asylum-seekersin Sweden.**

68. Applications for asylum are examined by the Swedish Migration Board. Recently, the
duration of the asylum process was on average 18 months, but in some cases it was longer. Until
this year, appeals against decisions taken by the Swedish Migration Board were made to the
Aliens Appeal Board, an administrative agency and a final-decision-making body. In order to
improve the asylum process and reduce del ays, the Government established a new procedure and
system in March 2006. The Special Rapporteur welcomes this development.®

69. Asylum-seeking children have access to the same health care on the same basis as children
domiciled in Sweden. However, asylum-seeking adults do not have access to the same health
care as adults domiciled in Sweden. In the Special Rapporteur’ s opinion, such differential
treatment constitutes discrimination under international human rights law.

70. Thevery difficult situation of undocumented people living in Sweden (gdmda) has
been brought to the attention of the Special Rapporteur. They represent one of the most
vulnerable groups in society, consisting predominantly of rejected asylum-seekers, as well
as immigrants who have never claimed asylum but overstayed in Sweden. There are an
estimated 15,000 undocumented people living in Sweden.

71.  Undocumented children receive health care on the same basis as resident children.
Undocumented adults may receive immediate health care, but at their own expense.
Undocumented people who seek medical carein a public health-care facility will receive the
treatment required.*® However, they will have to pay the full cost of the treatment and
medication.3" A further problem is that undocumented people fear being reported to authorities
by medical staff and thus they often refrain from seeking medical assistance even in the most
serious cases.*®

% Migrationsverket, Facts and Figures, 2004.

% The Specia Rapporteur was informed that lengthy asylum processes can have negative effects
on the health of asylum-seekers. From the point of view of the right to health, reducing the
length of the processes is an important step.

% Under Swedish law, no health institution can turn away a person in need of immediate care,
regardless of hisor her legal status, financial situation, etc.

37 A consultation with a doctor at a primary health-care clinic is SKr 140 for Swedish
nationals and SKr 1,400 for gdmda. See M édecins Sans Frontiéres, Experiences of Gomda
in Sweden, 2005.

% |bid. The Special Rapporteur notes that under the Secrecy Act (1980:100), general care staff
are, as agenera rule, prohibited from divulging information of individuals.
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72. The Specia Rapporteur is concerned that Swedish law and practice regarding the health
care accessible to asylum-seekers and undocumented foreign nationals is not consistent with
international human rights law. In 2000, the Committee on Economic, Social and Cultural
Rights, which monitors and interprets ICESCR, advised: “States are under an obligation to
respect the right to health by refraining from denying or limiting equal access for all persons,
including ... asylum-seekers and illegal immigrants, to preventive, curative and palliative health
services.* 1n 2004, another United Nations committee of independent human rights experts took
the same position.”® The Special Rapporteur sees no reason to take a different view. The Specia
Rapporteur notes that under international human rights law, some rights, notably the right to
participate in elections, to vote and to stand for election, may be confined to citizens. However,
human rights are, in principle, to be enjoyed by all persons.*

73. A fundamental human right, the right to the highest attainable standard of health isto be
enjoyed by all without discrimination. It isespecially important for vulnerable individuals and
groups. Asylum-seekers and undocumented people are among the most vulnerable in Sweden.
They are precisely the sort of disadvantaged group that international human rights law is
designed to protect.

74. Aswell as human rights and humanitarian reasons, there are also compelling public health
grounds for treating all asylum-seekers and undocumented people on the same basis as Swedish
residents. While on mission, it was not suggested to the Special Rapporteur that the estimated
cost of extending the same medical services on the same basis to residents, asylum-seekers and
undocumented individuals would be prohibitively expensive. The issue does not appear to be
primarily one of cost. Indeed, relatively speaking, the costs of including asylum-seekers and
undocumented individuals are unlikely to be significant.

75. Accordingly, the Special Rapporteur encourages the Gover nment to reconsider its
position with a view to offering all asylum-seekers and undocumented personsthe same
health care, on the same basis, as Swedish residents. By doing so, Sweden will bring itself
into conformity with itsinternational human rights obligations.

Asylum-seeking children with severe withdrawal behaviour
76. The Specia Rapporteur notes with particular concern the high incidence of severe

withdrawal behaviour among asylum-seeking children in Sweden (the so-called “ apathetic
children™). These children appear to have become severely withdrawn, with some refusing to eat

%9 Committee on Economic, Social and Cultural Rights, op. cit., para. 34.

0" Committee on the Elimination of Racial Discrimination, general recommendation No. 30
(2005), para. 36. The Special Rapporteur notes that the protections of international human rights
law are more extensive in their scope than Council Directive 2003/9/EC (27 January 2003).

“L For example, ibid., para. 3.
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and/or communicate. The most difficult and severe cases present symptoms akin to a
psychological condition known as Pervasive Refusal Syndrome: those affected often require
tube-feeding to stay alive.

77. Acknowledging the need to address the problem, in 2004 the Government appointed a
National Coordinator for children with severe withdrawal behaviour in the asylum process.
The National Coordinator was tasked with providing an overview and analysing the incidence
of this problem, which mostly affects children of rejected asylum-seekers. According to the
results of the National Coordinator’s survey, Sweden has the largest number of registered cases
(424 children). In 2006, the National Coordinator published another report on the situation of
children with severe withdrawal behaviour.** The Special Rapporteur commends the
Government for its commitment to investigating the nature and scale of the problem.

78. During the mission, the Special Rapporteur had the opportunity to discuss severe
withdrawal behaviour with clinical psychologists, sociologists, representatives of NGOs and the
National Coordinator. He visited a child suffering from severe withdrawal behaviour, and had
the opportunity to discuss his situation with his father, the treating psychiatrist, a nurse and the
head of the paediatrics department.

79. Severe withdrawal behaviour isacomplex medical issue. To date, there appears to be
inadequate medical research on this condition. This has given rise to varying - and sometimes
conflicting - medical opinions about causes and treatment.

80. Some experts argue that the anxiety of traumatized children arising from the uncertain
outcome of their asylum application may be a cause, and call for granting asylum to these sick
children. Other experts, including the National Coordinator, emphasize the high incidence of the
syndrome in Sweden in comparison with other countries, and that the behaviour primarily occurs
among children of certain ethnic backgrounds, suggesting that psychosocial mechanisms fuel the
syndrome. Others have highlighted the existence of similar syndromes in other countries
(Finland, Norway and Austria), albeit on amuch smaller scale,*® and the existence of pervasive
withdrawal syndrome beyond Sweden.** The health professionals with whom the Special
Rapporteur met stated categorically that there was no possibility that children with acute
symptoms of severe withdrawal behaviour could be faking.

81. Whilethe Special Rapporteur, for anumber of compelling reasons, is unable to make
assessments of a clinical nature about these children, he wishes to emphasi ze the following
remarks.

2 Asylum-seeking children with Severe Withdrawal Behaviour: Trauma, Culture and the
Asylum Process, Report of the National Coordinator, 2006.

43" Asylum-seeking children with Severe Withdrawal Behaviour: Status of knowledge and
Survey, Report of the National Coordinator, 2005.

“ B. Lask, “Pervasive Withdrawal Syndrome”, Advances In Psychiatric Treatment, vol. 10
(March 2004), pp. 153-159.
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82. First, whilethe debates about the condition partly reflect the inadequate medical
under standing of the problem, the Special Rapporteur is concerned that these debates may
sometimes have been caught up in highly politicized public discussion about asylum and
immigration in Sweden. Crucially, the plight of these children must be understood as a
health and human rightsissue, not asa political or immigration issue.

83. Second, theright to health demands evidence-based health policies and interventions.
The Special Rapporteur recommends that the Gover nment actively and urgently support
mor e r esear ch into the medical, environmental and psychosocial causes of severe
withdrawal behaviour, aswell asits most appropriate medical treatment.

84. Third, the Special Rapporteur isawarethat human rights have not been absent from
discussions about children with severewithdrawal behaviour. Nonetheless, in hisview the
human rights dimensions of theissue should receive more attention. In addition to the
necessity of greater medical resear ch, he wishesto emphasize that all relevant policiesand
interventions must be guided by human rights. In particular, all parties concerned should
ensure that the best interests of the child,”® and theright of the child to the highest
attainable standard of health, “including to necessary medical assistance and health

care”,* guide policies and interventions, without discrimination.

85. Fourth, asaway of ensuring that the human rights dimensions of the problem receive
mor e systematic and considered attention than hitherto, the Special Rapporteur
recommendsthat the Ombudsman on children be given the formal and important role of
closely monitoring this problem in general, aswell asindividual cases, from the per spective
of therightsof the child. The Ombudsman should make recommendations and report
publicly, regularly and officially on her findings.

G. Expulsion of foreign nationalswith life-threatening conditions

86. Asisthe casein other European countries, health problems generally do not entitle a
foreign national to aresidence permit in Sweden. Sweden’srevised Aliens Act, which entered
into force in March 2006, recognizes that health considerations amounting to “particularly
distressing circumstances’ may constitute grounds for a residence permit.*’

87. Theterm “particularly distressing circumstances’ replaces the term “humanitarian
grounds” included in the old Aliens Act.”® Under the old Aliens Act, it was recognized that
life-threatening illness for which no treatment could be provided in an alien’ s home country
could sometimes constitute “humanitarian grounds for aresidence permit”.

4> Convention on the Rights of the Child, art. 3.
* bid., art. 24.

" 2005:716.

* 1989:529.
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88. While welcoming inclusion of health considerations in the legidlation, the Special
Rapporteur is concerned that decisions under the old Aliens Act only took into account the
availability of arequired treatment in the applicant’s home country, but not the accessibility of
the treatment to the particular individual in question.*

89. The European Court of Human Rights has made several decisions about whether the
deportation of an alien with alife-threatening illness would constitute inhuman or degrading
treatment™ in the event that treatment was unavailable in the country of destination. The Court
has found a violation only in the most exceptional of circumstances, such asimminent death or
severe physical and mental suffering.> 1n 2000, the Court gave an admissibility decision in
S.C.C. v. Sweden, a case involving the potential return to Zambia of awoman living with HIV.
The Court found the case inadmissible. The Court declined to take into consideration the
applicant’s claim that she did not have the financial means to access in Zambiathe drugs that she
needed to maintain her health and prolong her life.>

90. Whilethefactsinthe SC.C. case may not have reached the threshold to be considered a
violation of the prohibition against inhuman and degrading treatment, the Special Rapporteur
has no doubt that they have magjor right to health implications. Returning an individual with a
life-threatening condition to a country where life-saving treatment is inaccessible to the
individual in question is prima facie inconsistent with the individual’ s right to the highest
attainable standard of health. The Special Rapporteur recommendsthat in their assessment
of “particularly distressing circumstances’ under the new Aliens Act, migration courts
consider whether or not theindividual, in practice, would be able to access life-saving
treatment.

91. Incasesunder the Aliens Act, the Swedish Embassy in the country in question is often
requested to provide an assessment of whether an alien may be able to receive treatment in his or
her home country. These reports are one of several sources available to the Swedish migration
authorities for assessing the situation in a particular country. The Special Rapporteur was
concerned at reports that the Embassy assessments drew on limited sources, were of poor
quality, and limited to the question of availability. Herecommendsthat efforts be madeto
improve the quality of, and integrate consider ations about the accessibility of drugsinto,
these assessments. After all, how helpful isan assessment that findsatreatment is
availablein the home country, when it iswell known that the treatment lies beyond the
reach of all but the country’srich elite?

9" European Court of Human Rights, SC.C. v. Sveden, admissibility
decision, 15 February 2000.

% European Convention on Human Rights, art. 3.
>L See, for example, D. v. United Kingdom, decision of 2 May 1997.

°2 European Court of Human Rights, op. cit.
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V. SWEDEN'SFOREIGN POLICY: REALIZING THE RIGHT TO
HEALTH AT THE INTERNATIONAL LEVEL

A. Integration of theright to health into Sweden’sforeign policies

92. The Specia Rapporteur’s work is guided by the fundamental principle that national and
international human rights law, including the right to the highest standard of health, should be
consistently and coherently applied across al relevant national and international policymaking
processes.>® This fundamental principle is reflected in Sweden’s foreign policy. In Human
Rights in Swvedish Foreign Policy, the Government pledges to integrate human rights into all
areas of foreign policy and to mainstream human rights into the work of global and regional
organizations.> The redlization of the right to health in developing countries is affected not just
by their own Governments' actions, but also by rich countries' international policies relating to
aid, finance, trade, the environment and security, as well as the actions of international
organizations. Therefore, the Specia Rapporteur warmly endorses the commitment of the
Swedish Government to integrate human rights, including the right to health, across al its
foreign affairs.

93. The Government’s commendable policy, however, givesrise to two major questions. First,
to what degree has this policy actually been brought to bear upon all aspects of Sweden’s foreign
policy? For example, while the policy has been given careful consideration by Sida, hasit also
been given due attention in relation to Sweden’ s policies regarding the World Bank,

International Monetary Fund (IMF) and international trade? Second, to what degree has the
policy actually been operationalized? Has Sida, for example, managed to operationalize the
policy on the ground in developing countries?

94. While on mission, the Special Rapporteur asked these challenging questions and heis very
grateful to all those in Government and beyond who answered them in an open and frank
manner. It soon became clear, however, that if these questions are to be subject to close
examination, they should not only be put to public officials in Stockholm, but also to some of
those working overseas.

95. Thus, the Special Rapporteur is very pleased that the Government agreed that he may
pursue these important matters by meeting with those executive directors who represent
Sweden’s interestsin the World Bank and IMF. The Government has also agreed that the
Specia Rapporteur may visit the Swedish Embassies, including relevant projects, in one or two
devel oping countries where Sidais supporting health-related activities. In early 2007, the
Specia Rapporteur will visit Uganda with aview to considering Sida s integration of the right to

3 See paras. 25-35 on integration of human rights in Sweden’s domestic policies,

> Human Rights in Swedish Foreign Policy, Government Communications 1997/98:89
and 2003/04:20.
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health into its activities in this country, obstacles encountered and good practices.™ The Special
Rapporteur is very grateful to the Governments of Sweden and Uganda for acceding to his
request.

96. In these circumstances, the present report only serves as a brief introduction to these issues
because it is anticipated that some of them will be examined in more detail in a subsequent
report.>®

1. International development policiesand Sida

97. Sweden’s policies and programmes in relation to international development, poverty
reduction, health and human rights are among the best in the world. In general, they make avery
positive contribution towards the realization of the right to health in developing countries. They
deserve applause, support and study.

98. In 2002, in Shared Responsibility: Sweden’s Policy for Global Development, the
Government confirmed that the human rights perspective would be mainstreamed across all
areas of policy related to international development.>” Subsequently, human rights have been
integrated into many of Sweden’s international development and health-related policies.

99. For example, human rights are one of four key strategies guiding Sweden’ s international
health and development policy.>® In 2006, the Government adopted its International Policy on
Sexual and Reproductive Health and Rights, an important and pioneering policy that will
contribute to a more rational and human rights-based approach to these extremely important
issues. Toitscredit, Sida has drawn up a guide for country-level analysis from the human rights
perspective.”

100. The Specia Rapporteur |ooks forward to considering how these, and other relevant
policies and guides, have been operationalized when he undertakes his follow-up to the mission
of January 2006.%° In the meantime, he makes the following preliminary remarks.

> The subsequent report on this visit will not focus on the policies and practices of Uganda,
save to the extent that they bear upon Sida’ s work.

% |t is anticipated that the Special Rapporteur will prepare, and submit to the Human Rights
Council, an additional report on his visits to Washington DC and the relevant developing country
or countries.

>" Government Bill 2002/03:122.

%8 Health is Wealth: Policy for Health and Development, Sida, 2002.

% Country Strategy Development: Guide for Country Analysis from a Democratic Governance
and Human Rights Per spective, Sida, 2001.

% See para. 98 above.
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101. The Specia Rapporteur congratulates the Government of Sweden for surpassing the
commitment by developed States to devote 0.7 per cent of GNP to official development
assistance (ODA), and for moving towards committing 1 per cent of GDP to ODA by 2006.
Thislevel of aid can play avita rolein helping to operationalize the right to health. Of course,
aid quality remains avital consideration.

102. Within the governmental administration, the Department for Global Development has a
particular responsibility to promote the mainstreaming of human rights across Sweden’s
international development activities, in line with Shared Responsibility: Sweden’s Policy for
Globa Development. At thetime of hisvisit to Sweden, while 12 staff were assigned to this
Department, only 5 were actually appointed and in post. The Special Rapporteur strongly
recommendsthat the Department’s staffing capacity be significantly increased as a matter
of urgency.

2. World Health Organization

103. Theright to the highest attainable standard of health is recognized in the Constitution

of the World Health Organization (WHO). Inits eleventh General Programme of Work
(2006-2015), WHO recognizes that health-related human rights are a core value and principle
guiding its work.

104. Sweden isamember of the World Health Assembly, the Organization’ s supreme decision-
making body. Sweden also provides support to WHO through its voluntary contributions to the
Organization. In addition to core (i.e. unearmarked) support, Sweden provides important
thematic support for WHO on some important right to health issues, notably sexua and
reproductive health and rights.

105. Swedenisaso currently supporting the employment of an Associate Professional Officer
as a Health and Human Rights Officer in the WHO country officein Uganda. The Special
Rapporteur commends this initiative and notes the excellent collaboration he had with the WHO
office in Uganda when he undertook a formal mission to this country in 2005.%*

106. The Special Rapporteur commends the Gover nment of Sweden for itsgeneral
support of WHO. He urgesthe Government to ensurethat its contributionsto WHO
continue to support sexual and reproductive health and rights. However, he also urgesthe
Government to broaden and deepen its support to other vital areas of the Organization’s
work. The Special Rapporteur encourages Sweden to further support the mainstreaming
of human rights throughout WHO, such as by supporting the development and adoption of
aWHO strategy/policy on human rightsin relation to its mandate.

1 See E/CN.4/2006/48/Add.2.
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World Bank and International Monetary Fund

107. The Specia Rapporteur commends Sweden and other Nordic countries for setting up a
World Bank trust fund, called the Justice and Human Rights Trust Fund, to promote the
integration of human rights considerations into the activities of the Bank and to allow the Bank
to respond positively to requests from its client States on these important issues.

108. In 2001, the Committee on Economic, Social and Cultural Rights encouraged Sweden,
asamember of international financial institutions, in particular IMF and the World Bank,
to“doall it can to ensurethat the policies and decisions of those organizationsarein
conformity with the obligations of States partiesto the Covenant, in particular the
obligations contained in articles 2.1, 22 and 23 concer ning inter national assistance and
cooperation”.®? The Special Rapporteur endor ses this recommendation.

3. World Trade Organization

109. Inlinewith the preceding paragraph, the Special Rapporteur recommendsthat, in
light of Sweden’svarious policies on foreign affairs, including inter national development,
aswell asitsresponsibilitiesunder ICESCR and other human rightstreaties, theright to
health should inform Sweden’s policies and actionsin relation to international trade
agreementswith a bearing upon health, including the Agreement on Trade-related
Intellectual Property Rights.®®

B. Sweden’shuman rightsresponsibility of international
assistance and cooper ation

110. Throughout his mandate, the Special Rapporteur has taken the position that arich State’s
human rights responsibility to provide international assistance and cooperation is underpinned by
alega obligation. The Committee on Economic, Social and Cultural Rights, and others, adopt
the same position.®* It is accepted that the parameters and content of this legal obligation are not
yet clearly defined, but the same can be said for anumber of human rights. In brief, the legal
obligation can be traced from the Charter of the United Nations,® through to the Universal
Declaration of Human Rights,*® and binding human rights treaties, such as the International

62" Committee on Economic, Social and Cultural Rights, concluding observations; Sweden
(E/C.12/1/Add.70) (2001).

% Notethat Sida's trade policy is guided by human rights: Sida’s Policy for Trade-related
Development (Sida, 2005).

%4 See for example Committee on Economic, Social and Cultural Rights, general comment
No. 14, op. cit., paras. 38-42.

% E.g. Articles 1, 55 and 56.

% Especially articles 22 and 28.
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Covenant on Economic, Social and Cultural Rights®’ and the Convention on the Rights of
the Child.?® Itisalso reflected in compelling world conference outcomes, such as the
United Nations Millennium Declaration. This human rights responsibility of international
assistance and cooperation extends to health.

111. Space does not permit here a detailed consideration of these sensitive and important issues.
Accordingly, the Specia Rapporteur confines himself to the following points.

112. First, the human rights responsibility of international assistance and cooperation should not
be understood as only encompassing financial assistance from North to South. It also includes,
for example, a procedural responsibility on rich States not to withdraw critical aid without first
giving the recipient a reasonable opportunity to make alternative arrangements.*

113. Second, if thereisno legal obligation underpinning the human rights responsibility of
international assistance and cooperation, inescapably all international assistance and cooperation
is based fundamentally upon charity. While such a position might have been tenable 100 years
ago, it is unacceptabl e in the twenty-first century.

114. Third, the Special Rapporteur acknowledges that Sweden, like other rich States, does not
accept that it has alegal obligation of international assistance and cooperation. He wishesto
emphasize, however, that since Sweden’ s international policiesin general provide very
significant support for devel oping States, recognition of alegal obligation underpinning its
human rights responsibility of international assistance and cooperation would primarily serve to
reinforce Sweden’ s existing international policies and practices. In short, for a country with
Sweden’s commendabl e record, recognition of alegal obligation would not in practice mark a
significant departure. Accordingly, the Special Rapporteur encourages Sweden to play a
leading role in exploring the contours, content and legal natur e of the human rights
responsibility of international assistance and cooper ation.

115. Healso recommendsthat the Government routinely include, in its State party reports
to relevant human rightstreaty bodies, information on actionsit hastaken at the
international level towardsrealization of theright to health, aswell asother economic,
social and cultural rights, in developing countries.

" Articles 2 (1), 11 (1) and (2), 15 (4), 22 and 23.
% E.g. aticled4.
%9 See the Special Rapporteur’s press statement of 22 June 2006, “UN health rights expert

criticizes donors for failing to fulfil their humanitarian responsibilities in the Occupied
Palestinian Territories’.
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VI. CONCLUSION

116. Throughout thisreport, the Special Rapporteur identifiesa number of conclusions
and recommendations and he will not repeat them. Here, hewishesto draw attention to
two practical developmentsthat bear upon a number of thethemesthat recur in this
report.

1. A human rights-based approach to health indicators

117. Theinternational right to the highest attainable standard of health is subject to
progressiverealization. Inescapably, thismeansthat what is expected of a State will vary
over time. With a view to monitoring progress, a State needs a device to measurethis
variable dimension of theright to health. The most appropriate device isthe combined
application of indicatorsand benchmarks. Thus, a State selects appropriateindicatorsthat
will help to monitor different dimensions of theright to health. Most indicatorswill
require disaggr egation, such as on the grounds of sex, race, ethnicity, rural/urban and
socio-economic status. Then the State sets appropriate national targetsor benchmarksin
relation to each disaggregated indicator. In thisway, indicatorsand benchmarks fulfil
some important functions. Not least, they can help the State to monitor its progressive
realization of the right to health, enabling the authorities to recognize when policy
adjustmentsarerequired.

118. Because of the crucial importance of finding a way to monitor the progressive
realization of the right to health, the Special Rapporteur has devoted threereportsto
indicators and benchmarks.”” Hislast report to the Commission on Human Rights sets out
amethodology for a human rights-based approach to health indicators.”* Whilethis
methodology remainswork in progress, the Special Rapporteur encour ages Sweden to
examine and adopt thishuman rights-based approach to health indicators, or an approach
similar toit.

119. The methodology addresses the difficult issue of the disaggr egation of data. Human
rights have a particular preoccupation with disadvantaged individuals and groups. While
a“regular” health indicator might or might not be disaggregated, from the human rights
per spective, it isimperative that all relevant indicator s be disaggregated. From the human
rights per spective, the goal isto disaggregatein relation to as many of theinternationally
prohibited grounds of discrimination as possible, such as sex, race, ethnicity, rural/urban
and socio-economic status.

120. Sweden hasalong tradition of collecting health data. Whileit iscommonplacein
Sweden to collect disaggregated data on various grounds, including sex and age,
disaggregation on other grounds, such asrace and ethnicity, isnot routine. Thisisvery
significant, because the Special Rapporteur wasinformed that it iswidely under stood that

0 Advised by numerous organizations, including WHO, and other experts.

L E/CN.4/2006/48.
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racial and ethnic minoritiesin Sweden have comparatively poor health status. Without
data disaggregated on the grounds of race and ethnicity, how do the authorities know the
scale and nature of thisproblem? If they do not know the scale and natur e of the problem,
how can they devise the most appropriate interventions? If an intervention were
introduced, how would they know whether or not it was effective?

121. Thereareunderstandable sensitivities associated with the collection of some

disaggr egated data, such ason race and ethnicity. Such data can be misused. Appropriate
ways need to befound, asthey havein other countries, to addressthisissue. Nonetheless,
with aview to gaining a clear picture of the enjoyment of theright to health acrossall
groupsin Sweden, the Special Rapporteur recommends that those responsiblefor data
collection routinely disaggregate on a wide range of grounds, including race, ethnicity and
national origin.

2. Thecrucial role of impact assessments

122. In 2003, the Commission on Human Rightsrequested the Special Rapporteur to
exploretherole of health impact assessments.”? Sincethen, he haslooked at theissueon a
number of occasions, most fully in a UNESCO-funded study of May 2006.” This study
focuses on how theright to health can be integrated into environmental, social and other
existing impact assessments. While on mission to Sweden, the Special Rapporteur wasvery
interested to learn that in 2005 the Swedish National I nstitute of Public Health published a
Guide to Health Impact Assessments and that the Government had recently commissioned
the Instituteto undertake morework in thisimportant area. Whilethe Guideis highly
commendable, it does not integrate the right to health into its appr oach.

123. A recurrent themein the present report isthe need to integrate, in a coherent

and consistent manner, theright to health across Sweden’s national and inter national
policymaking processes. Health impact assessmentsreflective of the right to health can
contribute to such mainstreaming and policy coherence. The Special Rapporteur warmly
commends all thosein Sweden for their work on health impact assessments; encouragesthe
Instituteto integrate the right to health into itsimpact assessments; ur gesthe Gover nment
to support such pioneering work; and encourages all parties both to use impact
assessments and to ensure that these assessments take due account of theright to the
highest attainable standard of health.

2 Resolution 2003/28, para. 16.

" P. Hunt and G. MacNaughton, Impact assessments, poverty and human rights: a case study
using the right to the highest attainable standard of health (UNESCO, 2006).



