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! In the framework of his mandate, the Special Rapporteur also participated in arange of additional meetings
and workshops between September and December 2006. For example, he participated as an instructor on the
course “Monitoreando € Derecho a la Salud en América Latina’, held in Lima, Peru, and organized by
EdhucaSalud and the International Federation of Health and Human Rights Organizations (IFHHRO). He was
also a keynote speaker at the conference, “Exclusién y Derecho ala Salud: La Funcion de los Profesionales de
la Salud”, which was also organized by EdhucaSalud and IFHHRO and held in Lima. Whilst in Peru, he
co-organized an informal consultation on maternal mortality and human rights, together with CARE; CARE
Peru; the Averting Maternal Death and Disability Program, Mailman School of Public Health; and the Human
Rights Centre, University of Essex. He presented a paper at the conference, “Welfare Rights. in Theory and
Practice”, held at Oxford University. He spoke at the Annual Meeting of the American Public Health
Association on “Human Rights and Public Hedlth: At the Crossroads’. He participated at a meeting on
population and the Millennium Development Goals organized by the London School of Hygiene and Tropical
Medicine and the Population and Sustainability Network. The Special Rapporteur also spoke at a seminar in
Belfast organized by the Participation and the Practice of Rights Project, on “Making and Measuring Change-
A Human Rights Based Approach to Health”. He also participated in a conference in Cairo organized by the
Egyptian National Council on Human Rights on “The Right to Development: 20 Years After, What’s Next?”.

2 For an early examination of the linkages between human rights and HIV/AIDS see K. Tomasevski, S.

Gruskin, Z. Lazzarini and A. Hendricks, “AIDS and Human Rights’ in J. Mann, D. Tarantola and T. Netter
(eds), AIDS in the World, Harvard University Press, 1992, pp. 538-573.

* It remains to be seen whether or not the new Government, established in mid-2006, maintains this

commitment.

4 Shared Responsihility: Sweden’s Policy for Global Development, Government Bill 2002/03:122.

> In an especially welcome development, a few WHO country offices have appointed Health and Human

Rights Officers.
% For more on WHO, see the Conclusion to this chapter.

7 Recent contributions to the academic literature include S. Gruskin, M. Grodin, G Annas, S. Marks (eds),
Perspectives on Health and Human Rights, 2006; A. Yamin, The Future in the Mirror: Incorporating
Srategies for the Defence and Promotion of Economic, Social and Cultural Rights into the Mainstream
Human Rights Agenda, 27 (4) Human Rights Quarterly 2005; J. Ruger, Towards a Theory of a Right to Health:
Capability and Incompletely Theorized Arguments, 18 Yale Journal of Law and the Humanities 2006.

¥ For example, see CARE Peru’s project Improving Health for the Poor: A Human Rights Approach,
http://www.care.org/careswork/projects/PER097.asp.

? J. Asher, The Right to Health: A Resource Manual for NGOs, 2004.

" Amnesty International, Human Rights for Human Dignity: a Primer on Economic, Social and Cultural
Rights, 2005, p. 5.

" In 2006, for example, Amnesty published a study on maternal and infant health in Peru, drawing upon the

right to the highest attainable standard of health, Perd: Mujeres pobresy excluidas: e negacién del derecho a
la salud mater no-infantil, 2006.

12 See http://phmovement.org/.

B Committee on the Rights of the Child, general comments Nos. 3 and 4; Committee on the Elimination of

Discrimination against Women, general recommendation No. 24.
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' 13 September 2006, A/61/338.
158 October 2004, A/59/422.
' 10 February 2005, E/CN.4/2005/51.

74 January 2005, E/CN.4/2005/51/Add.2; 4 February 2005, E/CN.4/2005/51/Add.3; 19 January 2006,
E/CN.4/2006/48/Add.2; 21 February 2005, E/CN.4/2005/51/Add.4. At the time of writing, the report on
Sweden has not yet been assigned a UN document number.

'8 16 February 2004, E/CN.4/2004/49.

' 19 January 2006, E/CN.4/2006/48/Add.2

%12 September 2005, A/60/348.

21 4 January 2005, E/CN.4/2005/51/Add.2.

Committee on Economic Social and Cultural Rights (CESCR), general comment No. 14, para. 27.
28 October 2004, A/59/422.

4 February 2005, E/CN.4/2005/51/Add.3. At the time of writing, the report on Sweden has not yet been
assigned a UN document number.

25 1 March 2004, E/CN.4/2004/49/Add.1.

% 4 February 2005, E/CN.4/2005/51/Add.3; Press Release: US-Peru Free Trade, 13 July 2005 and 5 July
2004, available at www.unhchr.ch

2710 February 2005, E/CN.4/2005/51.
?% 13 February 2003, E/CN.4/2003/58, para 8.
¥ 3 March 2006, E/CN.4/2006/48.

¥ Gillian MacNaughton and Paul Hunt, Impact Assessments, Poverty and Human Rights: A Case Sudy Using
the Right to the Highest Attainable Sandard of Health, 2006, available at
http://www2.essex.ac.uk/human_rights_centre/rth/.

113 September 2006, A/61/338.

2 Amnesty International, Facts and Figures on the Death Penalty. http://web.amnesty.org/pages/deathpenalty-
facts-eng.

3 27 December 2005, E/CN.4/2006/56, para. 9.

¥ Such as the Inter-American Convention on Forced Disappearance of Persons (1994).

3 Launched in December 2005, the Leaders’ Call to Action can be accessed at http://www.realizingrights.org.
¥ At least in the short term.

3 Asthe International Labour Organization has chosen to do.

¥ 12 September 2005, A/60/348.

* 2005 World Summit Outcome, A/RES/60/1, para. 126.

" See 12 September 2005, A/60/348.

1" Some of the cases raise issues that go beyond health. This chapter, however, is confined to the health
dimensions of the cases.

2 Some cases could properly be located in more than one group. For example, Samity is not only an example
of a case that gives rise to immediate obligations, it also illustrates how States have a duty to make health
services available.
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# Seg, for example, article 2 (1) ICESCR and article 27 (2) Constitution of South Africa.
* Constitution of South Africa, 1996, art. 27.

¥ CCT 8/02, full judgment available at http://www.law-lib.utoronto.ca/diana/ TAC case study/
MinisterofhealthvTA Cconst.court.pdf.

%1998 (1) SA 765 (CC), full judgement available at http://www.law-lib.utoronto.ca/ diana/TAC_
case_study/Soobramoney.pdf

" In accordance with section 27 (3) of the South African Constitution, 1996
* 1996 SCJ 25, p. 29.
* CESCR, general comment No. 3, para. 2, and general comment No. 14, para. 30

3 CESCR, general comment No. 14, para 45; Poverty Statement adopted by the Committee on Economic,
Social and Cultural Rights on 10 May 2001, E/C.12/2001/10; A. Chapman and S. Russell (eds), Core
Obligations. Building a Framework for Economic, Social and Cultural Rights, Intersentia, 2002.

' CESCR, general comment No. 14, para. 12.

2 Case No. 31.777/96 (1998), For a further discussion of the case see Abramovich “Argentina: The

Right to Medicines” in Litigating Economic, Social and Cultural Rights: Achievements, Challenges
and Srategies (COHRE 2003).

3 Subject to the confidentiality of personal health data.

¥ CCT 8/02, full judgement available at http://www.law-lib.utoronto.ca/diana/ TAC case study/
MinisterofhealthvTA Cconst.court.pdf.

> AIDS Access Foundation v. Bristol-Myers Squibb is another case on economic access. The AIDS Access
Foundation, and two patients living with AIDS, alleged that Bristol-Myers Squibb and the Thai Department of
Intellectual Property had “conspired to intentionally delete” the dose restriction in a patent application for
didanosine. They argued that this could have the effect of restricting access to this particular HIV treatment.
In its judgement, the Thai Central Intellectual Property and International Trade Court ruled that, because
pharmaceutical patents may lead to high prices that limit access to medicines, patients may challenge their
legality. The Court asserted the primacy of human life in trade agreements, as recognized internationally by
the Doha Declaration on Trade-related Intellectual Property Rights (TRIPS) and Public Health. The Court held
that the TRIPS agreement must be: “interpreted and implemented so as to promote the rights of members to
protect public health, especially the promotion and support of access to medicines’. The Court also held that
“lack of access to medicines due to high prices prejudices the human rights of patients to proper medical
treatment”. Tor Por 34/2544, full judgement available at http://www.cptech.org/ip/health/c/thailand/; see also
www.msf.org.

%% 11997] 3 S.C.R. 624, full judgement available at http://www.canlii.org/ca/cas/ scc/1997/1997scc89.html

" Communication No. 4/2004, UN Doc. CEDAW/C/36/D/4/2004 (2006), full judgement available at
http://www.un.org/womenwatch/daw/cedaw/protocol/decisions-views/Decision%204-2004%20-
%20English.pdf.

% 48 DLR (1996) HCD 438.
 Constitution of Bangladesh, 1972, article 32.
8" Constitution of Bangladesh, article 18.

61 CESCR, general comment No. 14, paras. 34-37. There is an overlap between, on the one hand, respect,

protect and fulfil and, on the other hand, the requirement that health services etc., are available, accessible,
acceptable and of good quality.

62 CESCR, general comment No. 14, para. 34.
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3 24 EHRR 423, full judgement available at www.echr.coeint. On the duty to respect see also the case of
Andrea S7jjarto v. Hungary, discussed in paragraph 75.

% D. v. United Kingdom, 24 EHRR 423, para. 53.
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June 2003.

6 Karen Noelia Llantoy Huaman v. Peru, communication No. 1153/2003, UN Doc. CPR/C/85/D/1153/2003
(2005), full judgement available at http://wwwl.umn.edu/ humanrts/undocs/1153-2003.html, see aso
www.crlp.org.

7 The Committee found aviolation of articles 2, 7, 17 and 24 of ICCPR.

% Resolution No. 10/85, case No. 7615 (1985), full judgement available at http://www.cidh.org/Indigenas/Annex1.htm.
% CESCR, general comment No. 14, para. 33.

™ A.LR. 1980 S.C. 1622.

" Communication No. 155/96 (2001) http://www1.umn.edu/humanrts/africa/ comcases/155-96b.html. This

case is on the borderline between “respect” and “protect”. To the extent that the oil consortium was an arm of
the State, it is a “respect” case. To the extent that the oil consortium was a private entity insufficiently
regulated by the State, it is a “protect” case. Whether “respect” or “protect”, the key point is that the
Commission found that the State was responsible for breaches of health-related rights.

™ CESCR, general comment No. 14, para. 33.

™ Communication No. 241/2001 (2003), available at http://www1.umn.edu/humanrts/africa/ comcases/241-
2001.html; see also COHRE, “Housing and ESC Rights Law”, 2004, p. 4.
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about relevant international human rights instruments and national Constitutions bearing upon the right to
health. For an excellent summary of national jurisprudence on access to medicines see Hogerzeil, H. et dl., “Is
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Lancet, 2006. COHRE and Interights also have excellent collections of the growing jurisprudence on
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