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Pe3rome

B Hacrosiiem oKiaze, IpeacTaBIeHHOM B cOOTBeTCcTBUH ¢ pemenreM 1/102 Coserta 1o
IpaBaM YeJIOBeKa, MOIPOOHO PaCCKa3bIBACTCSI 00 OCHOBHOM NesATeIbHOCTH CTeHaaIbLHOTO
noxmamarka B 2006 rogxy. B HeM Takke pacCMaTpHBAIOTCS YEThIpE MPOOIEMbI, UMEIOIITHE
0COOYI0 BaKHOCT.

1. Manaar CnenuajJbHOro A0KJIAAYNKA B BOOPY:KeHHBIX KOHuIuKTaX. B noknane
OTKJIOHSACTCA BBII[BHHyTI:IfI, B 4aCTHOCTH, OAHUM IroCyaAapCTBOM TC3UC O TOM, UTO BOIIPOCHI,
BO3HHKAIOIINE B KOHTEKCTE BOOPYKECHHBIX KOH(IIMKTOB, BEIXOAT 32 PAMKH MaH/1aTa HE TOJIBKO
CrnenmanbHOTO TOKJII4YMKa, HO 1 camoro CoBeTa o ImpaBaMm 4eJioBeka. Takoil moaxon
npoTuBOpeum1 Obl JaBHel nonutuke Komuccun no nmpasam yenoBeka, JKOHOMUYECKOTO U
Commansaoro Cosera u ['enepanbHOit AccaM0iien U cepbe3HbIM 00pa30oM HapyIIHIT ObI UX
CIIOCOOHOCTH MMPUHUMATH MEPHI B OTHOIIEHUH HEOTJIOKHBIX MPOOJIEM, CBSI3aHHBIX C YIPO3aMH
JUTS TIpaB 4eJI0BEKa BO MHOTHX CHUTYAIHAX, paccMaTpuBaeMbIx COBETOM.

2.  "'YOmiicTBa U3 coCTpajgaHusi’ B BOOPY:KeHHOM KOH(HKTe. [IpuHATHE TOHATHS TaK
Ha3bIBAEMBIX " YOMICTB U3 COCTPaJaHMs IMOJOPBAJIO OBl OCHOBHBIC MOJIOKEHUS
MEXTYHApOHOTO TIPaBa, MPUMEHUMBIE BO BpEeMsI BOOPYKEHHBIX KOHPIHMKTOB. Heob6xoammo
PEIIUTENHHO MOAEPKATh B paMKaX MEXIYHAPOJIHOTO TYMaHUTAPHOTO MpaBa 3ampeTr Ha
yOUICTBO TEX, KTO CIOXKHII OPYXKHE WIIH TIEPECTall YIaCTBOBATh B OOCBBIX JIEHCTBUSAX B CBS3H C
00JIe3HBIO0, PAaHEHUEM, 33JIeP)KaHUEM HJIH 110 KaKOW-JIM0O0 MHOH MpUYKHE.

3. HawubGosee TsizkkHe npecTyniienus. TpeOoBaHue MpaBa MpaB YeIOBEKa, B COOTBETCTBUU
C KOTOPBIM CMepTHAas Ka3Hb JIOJDKHA Ha3HAYATHCS TOJBKO 32 "'Hanboliee TSHKKHUE MPECTYIUIeHUS
NO-TIPeXKHEMY CYOBEKTHBHO TPAKTYETCs ONpeACTICHHBIMH rocyIapcTBamMu. B mokmane
paccMaTpuBaroTCs MOATOTOBUTENbHBIE MaTepUaibl MeXIyHapoJHOTO MaKTa O TPakJaHCKUX U
MOJINTUYECKUX TpaBax, NpakTuka Komurera no mpaBam 4esoBeKa M aHAIU3UPYIOTCS
KOMMeHTapuu ['eHepanbHOro cekperapsi, IpUHIUIBI, TPOBO3IJIAIIEHHBIE DKOHOMUYECKUM U
ConmansabiM CoBeToM u Komuccueli o npaBam 4eioBeka, U J€JIaeTCsl BBIBOJ O TOM, YTO AJIs
COOTBETCTBUS OTPAHUYEHUIO B OTHOILIEHNU HauOoJIee TSHKKUX MPECTYIUIEHUH CMEpTHas Ka3Hb
MO>KET Ha3HAa4YaThCs TOJIBKO B T€X JENIaX, B KOTOPBIX MOKHO IIPOJAEMOHCTPUPOBATH HAJTUUNE
HaMepeHusl yOUTh, MPUBE/IIETO K THOEN YeTOBeKa.

4.  O0s3atenbHasi cMepTHasi Ka3Hb. OIBIT MHOTOYHCIIEHHBIX CY/I€OHBIX U KBA3UCYEOHBIX
OpPraHOB CBUJETEILCTBYET O TOM, UTO 00sI3aTeIbHAs CMEpTHasl Ka3Hb 110 CBOEH MpHpoie
ABJISIETCS YpE3MEPHON MEpOi M HEM30EKHO HapyIIAeT MpaBo MpaB yenaoBeka. Kareropuyeckux
pa3yInuuii, KOTOPHIE MOKHO IIPOBECTH MEXK]Y IPECTYIUICHUSIMHU 110 YTOJIOBHOMY IIPABY,
HEI0CTaTOYHO JJISl TOTO, YTOOBI OTPA3UTh BECh KOMILIEKC ()aKTOPOB, MMEIOLIUX 3HAYEHUE JUIs
OTIpeNieNIeHUs] TOr0, MOXKET JIM ObITh Ha3HAU€Ha CMEPTHAs Ka3Hb 3a MPECTyIICHHE,
IpeIoararolee BRICIIYIO Mepy Haka3aHus. B Takux jgenax HeoOX0auMa WHAWBUYAIU3aLINs
IIPYU BBIHECEHUH CY/IbSIMH ITPUTOBOPOB C LIEJIBIO MIPEIOTBPALIEHHS )KECTOKOT0, OECUEI0BEYHOTO
VI YHWIKAIOLErO JOCTOMHCTBO HAKa3aHUS U IPOU3BOJIBHOIO JIUIIEHUS XKU3HU.
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BBEJAEHUE

1. [Tomumo mHpOpMaI 00 OCHOBHBIX MHUITMATHBAX, peAnpuHATHIX B 2006 roay ¢ menbro
GOPBObI C TAKKM FIOOANBHBIM GEICTBHEM, KAKHM SBISIOTCS BHECYICOHBIC Ka3HH , B ICHTPE
BHUMAaHUs HACTOSIIETO JIOKJIa/1a HAXOSATCS YEThIPE BOMPOCA, TPECTABIISIONINE 0COOYIO
BaXHOCTH. a) MaHjaaT CrenualbHOTO JOKIA4HKa B BOOPYKCHHBIX KOH(IUKTAX;

b) "yOuiicTBa U3 cocTpasaHus"B BOOPYKEHHOM KOHGIIUKTE, ¢) "Hanbojiee TSKKHUEC
NPECTYIUICHUS ", 32 KOTOPhIE MOYKET OBITh Ha3HAYCHA CMEPTHAS Ka3Hb, W ) MEKIyHApOIHO-
MPABOBOM CTAaTyC 00s3aTENbHON CMEPTHOM Ka3HHU.

2. Jlokyaj mpeacTaBisieTcs B COOTBETCTBUU ¢ pe3osrorueit 1/102 Cosera mo nmpaBam
YeNoBeKa.

3. B noxmane orpaxkensl nndopmanusi, noydernHas ¢ 1 nexabps 2005 roga mo 30 ceHTIOpst
2006 roxa, u cooOIIeHus, HAPaBJICHHBIE 3a TOT K€ Teproj. BMecTe ¢ TeM cleyeT OTMETHTb,
41O JI00aBJICHHE K HACTOSIIEMY JOKJIa1y, B KOTOPOM COJIEPIKUTCS MOIpoOHass uHpopmaius 00
OTHPAaBJICHHBIX COO6HIGHI/I$IX U MOJIYYCHHBIX OTBCTAX, MOCTPOCHO HA HHOU XPOHOJIOTUH, KOTOPAasA
0APOGHO OOBICHSIETCS HIDKE .

4.  OO6muii aHanu3 MOETro Kpyra BeACHHUs], IepeueHb KOHKPETHBIX BUI0B HapyIlIEHUI IIpaBa Ha
KHU3Hb, B OTHOILIEHHH KOTOPBIX 51 MPUHIUMAIO0 MEPHI, a TAK)KE M3JI0KEHUE MTPABOBOM 0a3bl U
METOJIOB pa0OThI, UCIIOJB3YEMBIX IIPU BBIIIOJHEHUH 3TOTO MaHJaTa, COJIEpP)KaTcs B

noxkymente E/CN.4/2005/7, mynkter 5-12.

5. Sl mpu3HaTelleH coTpyaHUKaM YrpasiieHus: BepxoBHOro komuccapa 1o npaBamM 4ejioBeka
3a UX MOMOIIb B TIPOBEICHHH MOEH pabOTHI, a TakXkKe I-Hy YMIbiMy AOpenry u r-ny Jxeiicony
Mopran-®octepy, COTpyIHUKaM IIPOEKTA 10 BOIIPOCAM BHECYI€OHBIX Ka3HEN IpH
1opuInieckoM (axymnbrere Hpro-HOpKCKOTO YHHBEPCHTETA, KOTOPBIE MPEIOCTABUIH IKCIIEPTHOE
COJICUCTBUE U KOHCYJIbTALINH.

1. AEATEJBHOCTD
A. Coobumenus
6. OIUH U3 HEOTHEMIIEMBIX aceKTOB MaHaaTa CreuuaibHOrO JOKJIATUUKA CBA3aH C
HaIpaBJIEHUEM COOOIIEHU, TPU3BAHHBIX COJIEHCTBOBATh POJTYKTUBHOMY U COJEPKATEILHOMY

AUajiory € rmpaBUTCILCTBAMU B OTBECT HA JOCTOBCPHLIC COO6HICHI/I$I, Kacaronimecs HapymeHHﬁ,

CBA3aHHBIX C BHGCYII€6HI)IMI/I KasHsIMU.
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7.  Hacrosammii 1oKigaa 0XBaThIBAET COOOIICHMSI, HAITPABJIEHHBIE 32 MPOIUIBIN TO/, U OTBETHI,
MOJTy4YEHHBIE 32 TOT e nepnons. [TonpoOHbIe cBeeHNS O BOMpOCcax, KOTOPbIE BHI3BIBAIU Y
MeHS 03a004€HHOCTh, U HH(OpMAaILIKs, IPEICTaBICHHAs B CBA3H C TUM MPAaBUTEIbCTBAMH,
JIOCTATOYHO JIETAIbHO OTpakeHbI B ToOaBneHUH 1 k HacTosAIeMy JOKIaay. DTo 100aBleHue
IpeCTaBisieT COOOW COCTaBHYIO YacTh JIOKJIaaa 0 padboTe, IPOICIaHHOW B COOTBETCTBUH C
JTaHHBIM MaHAAaTOM. Sl KiTaccu(UIMPOBAI TIOMyYEeHHBIC OTBETHI TI0 YPOBHIO UX aJIEKBATHOCTH U
MPEJICTAaBUII OIICHOYHBIC '3aMedaHus”, MPU3BaHHbBIE cPOPMYITUPOBATEH pe3yIbTaT OOMEHA

uHpOpManrei ¢ KaXIbIM ITPABUTEIbCTBOM.

8.  OueHb KpaTKUil CTATHCTUYECKUI aHATIN3 COOOIICHUH, HAIPABJICHHBIX B pacCCMaTPUBAEMBIi
MepHo/I, MOKa3bIBaeT, YTo D1 cTpaHe U ABYM JIPYTUM CYObEKTaM ObLIO HAIPABJICHO

135 cooOuiennii (Brimtoyast 44 CpouHBIX MPU3BIBA U 75 TIHCEM C H3JI0KCHUEM YTBEPIKICHHIH, a
taoke 16 cooOIieHmii, HanpaBIeHHBIX B pa3BUTHE UMEBILICH MECTO paHee MEPEncKu) B
otHomeHnn 6onee 1 531 yenoBeka. Pa3buBka cyOBEKTOB ATHX MPU3BIBOB CBHIETEIBCTBYET O
TOM, YTO OHH Kacaluch 336 MyxuuH, 55 xxeHmuH, 6o1ee 1 087 yenmoBek, MO KOTOPBIX ObLT HE
U3BECTEH, 53 HECOBEPIIEHHOJIETHNX, 58 UIEHOB PEIMTHO3HBIX, STHUYECKUX MIIN KOPEHHBIX
MEHBIIUHCTB, 22 MPaBO3aLIUTHUKOB, 36 MUTPaHTOB 1 16 sxypHanucToB. bonee 145 yenosex
ObUTH YOHTEHI 32 OCYIIECTBJICHNE CBOETO MpaBa Ha CBOOO Y MBICIIH U CJIOBA, YETHIPE - HA TOYBE
YECTH, YETHIPE - 32 UX CEKCYaTbHYIO OPHEHTAIHIO U 19 - 10 0103peH IO B TEPPOPH3ME.

9. B LEJIOM JOJI MPaBUTCIILCTB, OTBCTUBIINX HA COO6HICHI/I$I, KOTOPBIC 6I>IJ'II/I HaITpaBJICHEI B
TEUYEHHUE OTUETHOIO TIePHO/Ia, ocTaeTcs HeOobIoi: B cpemuem 47,9%. (OaHako eciiu y4ecTh
OTBETHI IPABUTENILCTB, MOJYYEHHBIE 32 pACCMaTPUBAEMBI TIEPHOJ], HO KacaloIIHecs
COOOIIEeHNH, HAMPABJICHHBIX B MPEABLAYIIHIA IEPUO/T, TO JOJISI COOOIICHHIA, HA KOTOPhIE ObLTH
TIOJTy4eHBI OTBETHI, Bo3pacTaeT 10 55,3%.) D10 03Ha4aeT, 4To, Kak ¥ B IPEABIIYIIEM IOy,
PUMEPHO Ha TIOJOBMHY HAlPaBJIEHHBIX COOOIIEHHH OTBETa COOTBETCTBYIOLIETO MTPABUTEIHCTBA
B pa3yMHBIH NepHOJ BpEMEHU NOJy4eHO He Obut0. Kak yKa3plBajIoCh B MOEM IPEIBITYIIIEM
JIOKJIa/ie, TaKOM MoKa3aTelb He00X0IUMO paccMaTpUBaTh Kak MpoOiemMy, 0COOEHHO B CiTydae
JTABHO YCTaHOBUBIIIEHCS TPOLIEYPHI, KOTOpasi KACaeTCsl CTOIb CEPhE3HOI0 BOMPOCa, KaK

YTBEP)KJICHHSI O HAPYIICHUAX MpaBa Ha JKU3Hb.
B. Ilocemenus
1. Tloe3nkwu, copepumienubie B 2006 roay
10. B 2006 romy si COBEpIIIIII ABE MOE3IKH:

a) I'Baremana. f maxomuics B I'Batemane ¢ 21 no 25 aBrycra 2006 roaa o

MMPUTTIAIICHUIO MTPAaBUTCIIbCTBA 3TOH CTpaHbl U BCTPCHAJICA C MPABUTCIIbCTBCHHBIMHA
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JOJDKHOCTHBIMU JIMIIAMM U TIPEACTaBUTENIMH IpaXk1aHcKoro oduiectsa. B ['Baremane
HACUJIbCTBEHHOM CMepThIO exxeroano ymupaet 6osee 5 000 yenosek. OnpezneneHHas CTENEHb
OTBETCTBEHHOCTH T'OCYJapCTBa 00YCIOBIIEHA YYaCTHEM €r0 areHTOB B HEKOTOPBIX (hopmax
HacUJIUs U He3(PPEeKTUBHOCTHIO MPUHUMAEMbIX UM MEp B OTHOILEHUH Jpyrux. B xone moe3nku
s coOpai nHPOPMAIIHIO 0 MacIITabax W MPUYMHAX TAaKUX SIBICHUH, KaK COLMANbHAs YHNCTKA,
"bemunun', nuHYEBaHUE, YOUIICTBA, MOTHBUPOBAHHBIC CEKCYATHHON OPUSHTAIIMEH WITH
uaetTuduKaIyen, youiicTsa npaBo3aliTHUKOB U HACWIIME B TIOpbMax. JIMHUS, KOTOPOI ciemxyeT
I'Baremana, nmposeraer MeX1y MOJIX0A0M, COOTBETCTBYIOIINM IpaBaM YeJIOBEKa M OCHOBAHHBIM
Ha paboTaroIIeH CHCTEME YTOJIOBHOTO MPABOCY/HsI (M COOTBETCTBYIOIIMM MOJIOKEHHSIM
MHUPpHBIX COTJIALICHUHT), U TPYOBIM U PENPECCUBHBIM MOJIXO0JIOM, YaCTO 3aIIUIIAEMbIM B paMKax
noxuTHKK "Mano dura’ (“kene3Hslii Kyaak"), ¢ TeM 4TOObI MOJaBUTH "HeXelaTenbHbIe"
aneMeHThl. Moii nokinaj conepxkutcs B fokymernte A/HRC/4/20/Add.2.

b) JImean u U3panaw. S Haxomuics B moeske BMecte co CrienuanbHbIM
JIOKJIaJTYMKOM TIO BOITPOCY O MPaBe KaKIAOTO YeJIOBEKa Ha HAUBBICIINI TOCTHKUMBIH YPOBEHb
(HU3HUECKOTO U TICUXUYIECKOTO 3710poBbs, [IpecTaBurenem ['eHepaibHOTO cekperaps 1o
BOIIPOCY O MPaBax 4YeJOBEKa BHYTPCHHE MEPEMEIICHHBIX JIHI M CIeIHaibHbIM TOKIIQTIHKOM I10
BOIIPOCY O JIOCTATOYHOM >KHIIMIIE KaK KOMITOHEHTE MpaBa Ha JIOCTATOYHBIH KU3HCHHBIN
ypoBeHb. MbI Haxoauiuch B JIueane ¢ 7 o 10 centsadps, a B Uzpaue - ¢ 10 mo 14 centsiops
2006 rona. B namem noknane (A/HRC/2/7) ormeuaercst, uro M3paniib BO MHOTHX CITydasix
HapyIlIai npaBa 4esioBeKa ¥ T'yMaHUTapHOE MPaBo, MOCKOJIBKY HE B TIOJHOW Mepe MPOBOIHI
paszinure MeXy BOCHHBIMU M IPAKIaHCKUMH ISIISIMH, HE B TTOJTHON Mepe MPUMEHSUT TIPUHIIUT
IPOMOPIIMOHATBHOCTH U HE IPUHUMAIT BCE Pa3yMHbIE MEPBI MPEIOCTOPOKHOCTH, C TEM YTOOBI
CBECTH K MUHUMYMY YIIIepO sl TpakIaHCKOTO HaceneHus. Urto kacaercs " Xe300/u1bl", TO B
HaIlleM JIOKJIaIe OTMEYAeTCsl, YTO €10 HapyIIaIOCh TYMaHUTAPHOE NPABO, MMOCKOJIBKY LENISIMH
SIBIISIOCH TPAKIAHCKOE HACENCHNE, ¥ IIPEHeOPerasics: PHHIAIT POBEICHIS PA3IIHUHS .

2.  HeynoBjeTBOpeHHbIE MPOCHOBI 0 MOE3KAX

11. K gexabpro 2006 roma s oOpatuics ¢ mpock0amu o mocemeHnu 29 cTpad u
OKKYIUPOBAaHHBIX MAJIECTUHCKHUX TeppuTopuii. M3 atux 29 crpan ToabpKo nsTh - I Batemana,
Wspawis, JIusan, [lepy 1 OUIUNNUHEI - peanbHO NEPELUIN K IUIAHAM IPOBEICHUS TaKUX
noe3nok. Iloe3nka B @ununmuabl HamedeHa Ha Gespans 2007 roxa, moesnka B [lepy Obiia
OTJIO’KEHA 10 TEXHUUYECKUM IIpuunHaMm, a [lanectuHckast aiMUHUCTpalus HalpaBuia

npurnamenue. CHUHTamyp Monpocui MpeICTaBUTh JOMOIHUTEIbHYIO HH()OPMAITHIO.

12.  OrtBetsl ocTanbHBIX 23 cTpaH ObUTH pa3IMYHBIMU - TIOJTHOE MOJTYaHue, PopMaIbHOEe
IpU3HAHUE, COTJIacHe B IIPUHIHIE, HO O€3 peartbHOro npoaorkeHus. Ocodyro 03a004eHHOCTh

BBI3BIBACT TOT (1)21KT, YTO 3alIPOIICHHBIX HpI/II‘JIaHICHI/Iﬁ HC HaIllpaBUJIN CEMb YJICHOB Cosera:
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banrnanem, Kuraii, Uaaus, Munounesus, [Takucran, Poccuiickas ®enepanus nu CaynoBckas
ApaBus. B psme ciiydaeB COOTBETCTBYIONINE TPOCHOBI OBLIIN BIIEPBBIC BBICKA3aHBI OKOJIO IIECTH
net Ha3an. CremyeT OTMETHTh, uTo I 'eHepanbHas AccaMOJest oTpearupoBalia Ha 3Ty CUTYaIUIo
B nekabpe 2006 rona, mpu3BaB "Bce rocynapcTBa, 0COOCHHO TOCYAapCTBa, KOTOPBIE elle He
JIEJTAt0T ATOTO, COTPYMHNYATH cO CHeIMaIbHBIM JTOKIQTYUKOM, C TEM YTOOBI OH MOT

3¢ (HEeKTHBHO BBITIOIHIATH CBOM MaHJIAT, B TOM YHCJIE TIOCPEICTBOM ITOJIOKHUTEIBHOTO U OBICTPOTO
pearupoBaHus Ha TPOCHOBI O MOCEIIEHUAX, CO3HABAS, YTO CTPAHOBBIE TIOC3/IKH SIBJISIFOTCS OJTHUM

Y3 UHCTPYMEHTOB BBINOJIHEHUSI MAHAATA. . o,

13. OcranpHBIMH FOCYIapCTBAMU, KOTOPHIE TIOKA €IIIe He Tl TOJIOKUTETHHBIC OTBETHI Ha
MIPOCKOBI O MOCEIIEHUSX, ABIsAI0TCs: bpasunus, [lenTpansHoadpukanckas PecryOnumka,
CanbBanop, Upan (Mcnamckast Pecniyonuka), Uspawns, Kenwust, Jlaocckas Hapoaro-
Hemokpartudeckast Peciyonuka, Henan, [lepy, Cunramyp, Tpuaunan u Tobaro, Taunana, Toro,
Vranpga, Coenunennsie Lltarer AMepuku, Y36ekucrtan, Benecyana, Beetnam u Nemen.

14. TlonHbIA CIMCOK, OTPAKAIOIIMI MOJTOKEHHE JIe] B OTHOLIIEHUU BCEX HEY/TOBJIECTBOPEHHBIX

poch0, CM. B TIpuiIokeHuu 1.
C. Iouoxenne B Ucnamckoii Pecniybsmke Upan

15. Hcnamckas Pecriyonuka pan HanpaBuia "TOCTOSIHHOE TIPUTIIANIEHUE" CIICITUAIbHBIM
npoIierypam, HO HECKOJIBKO pa3 He 0OTBeYasia Ha MOU IPOCHOBI 00 OIpeIeIeHUH CPOKOB
MO€3/IKH, HECMOTPSI Ha YCTHBI OOMEH MHEHHSMU B X0J1e TpeThel ceccuu CoBeTa, HECKOJIBKO
BCTpEY Ha BHICOKOM YPOBHE M OOLIMPHYIO MEPENUCKY. B cBOeM exXeromiHoM J0Kiaie,
npezcrasiennoM Komuccun u Cosery B 2006 roxy (E/CN.4/2006/53 u no6asineHwst), st 0OpaTui
0c000€ BHUMaHUE Ha 3Ty CUTYALHIO.

16. C aBrycra 2004 roxa no mapt 2006 rona s HanpaBui 12 cooOuieHnit, KOTOpbIe Kacaluch
JIEBSITH MAJIIBYMKOB U IIECTH JIEBOYEK, IPUTOBOPEHHBIX B MIpaHe K CMEpTHOM Ka3HU 3a
NPECTYIUICHUS, COBEPIICHHBIE, KOTIa UM He UCTIONHWIOCH 18 ner. Tpu neBovku ObLIH
MIPUTOBOPEHBI 32 YOUICTBA, a elle TPH - 3a " IesiHHs, TPOTUBOpeYaInue nenomyapuio”. YeTsepo
IOHOIIEH OBLIM MPUTOBOPEHBI K CMEPTHOM Ka3HU 32 YOUHCTBO, OJIMH - 32 TOPTOBJIIO
HApKOTHKAaMH, TPH - 32 TIOXHILEHHE JIIOJIeH 1 N3HACHIIOBAHNE M OJIMH - 32 TIOMBITKY YrOHa
camosera. CorjacHo uMeroniercss HHPOpPMaIuH, YeThIpe HECOBEPIIEHHOJIETHUX MPECTYITHUKA
ObUIM Ka3HEHBI U J[Ba - OTIpaB/aaHbl. [IpuBeneHNe B HCIIOTHEHNE MATH APYTHX CMEPTHBIX
IIPUTOBOPOB OTJIOKEHO, a OJIMH TepecMaTpuBaeTcs. CTaTyc TpeX OCTAIbHBIX JIET OCTACTCS

HCU3BCCTHBIM.
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17. TlomyuenHas uHdopMauys SBISIETCS COBEPLUICHHO JOCTOBEPHOMN, M €CTh BCE OCHOBAHUS
nojaraTh, 4YTO MpaHcKasl cyJeOHasi cucteMa cBOOOHO UTHOPUPYET 3alpeT Ha CMEPTHYIO Ka3Hb
JUISl HECOBEPLIEHHOJIETHUX. DTO MpeJCcTaBIsieT co00il oueBnaHOE HapylieHne MpaHoMm cBoux
o0s3atenbeTB 10 KoHBeHIUM 0 npaBax pedeHka 1 MexayHapoJHOMY MaKTy O FPa)IaHCKUX U
MIOJINTUYECKUX IIpaBax. B Mupe HeT Ipyroil CTpaHsl, B OTHOLIEHUN KOTOPOH 51 PETYIISIPHO
HOJTy4aro cOOOILIEHNUS MTOJ00HOT0 poia. DTO HEYAUBUTEIBHO, OCKOJIbKY BBIHECEHHE CMEPTHBIX
IIPUTOBOPOB HECOBEPILIEHHOJIETHUM IPSIMO 3aIPEIIEHO IPAKTUYECKH BO BCEX APYIHX CTpaHax.
Ecmu CoBer cepbe3HO OTHOCHTCSI K CBOUM OOSI3aHHOCTSIM B TOM, YTO KacaeTcs BHECYeOHBIX
Ka3HEH, TO OH IIPUMET COOTBETCTBYIOIIHNE MEPhI B OTHOLIEHUU YTOW COBEPLICHHO

HEIIPUEMIIEMOU CUTYaLlUH.
(1. BOINPOCHI, UMEIOIHIUE OCOBYIO BA’)KHOCTb
A. Manaar CnenuajJbHOIO J0KJAAYUKA B BOOPY:KEHHBIX KOH(PIMKTAX

18. B oxHOM U3 MPONLIBIX JOKJIAJI0B pAaCCMAaTPHUBAIIKCH MTPABO, IPUMEHUMOE K HAPYIICHUSIM
npaBa Ha KHU3Hb B BOOPYKEHHOM KOH(MIHMKTE, ¥ poib CrennalbHOTO JOKIAIIHKa B 3TOM
otHOMmeHHH’. OHAKO CYIIECTBYET OHO TOCYAaPCTBO, KOTOPOE OC/IEI0BATENHHO OTBEPracT
3Ty TOUKy 3peHus. Peub uner o Coenunennbix llltatax AMepuku, BO3paXeHHUs] KOTOPBIX
BBICKA3bIBAINCH B CAMBIX PA3JIMYHBIX KOHTEKCTAX, YTO IMOAUYEPKUBAET BaXKHOCTh BHUMATEIILHOTO
paccmoTrpenust ux obocHoBaHHOcTH. Ilo cymecTBy no3unusa Coeannenssix llltaToB ocHOBaHa
Ha YeTBIPEX MOCTyNaTax: a) "BOIHA C TEpPPOPU3MOM" TPEICTABISET COO0I BOOPYKEHHBIMH
KOH(JIMKT, Ha KOTOPBIH pacrpoCTpaHsIeTCss MEXIyHApOIHOE TYMaHUTAPHOE MPABO;

b) mpumeHeHHEe MEXTyHAPOIHOTO TYMAaHUTAPHOTO MPaBa UCKIIOYAET MPABO MPaB YeIOBEKa,

C) MEeXIyHapOJIHOE TYMaHHTAPHOE MPABO BBIXOJIUT 33 paMKH MaHata CrenuaibHOro
noknagarka u Cosera;, u ) rocymapcTBa MOT'YT caMu JUisi ce0sl OIPENIeIsTh, PEryYIUpPYyeTCs JIN
TOT WIIH HHOW OTAENBHBINA HHITMIACHT TYMAHHTAPHBIM [IPABOM IJTH IPABOM IIPaB YEOBEKa .

B citydae ux npuHSATHS 9TH MOCTYNATHl OyIyT UMETh Jalleko uaynme nocienctsus s Cosera
U €r0 CII0COOHOCTH KaKUM-TH00 00pa3oM CO/IeHiCTBOBATh Pa3pEeIIEHUIO CUTYaLNi, KOTOphIE B
HACTOsIILee BpeMs 3aHMMAa0T Hau0oJiee BUJHOE MECTO B €r0 IIOBECTKE JIHS.

1. IpeamoJiaraemMasi B3aHMOUCKJII0YAEMOCTh JIBYX CBO/IOB IpaBa

19. Bompeku 3TOMY MPEANOIIOKEHHUIO, ITUPOKO PACIIPOCTPAHCHHBIM MHEHUEM SIBIISICTCS
MHEHHUE O TOM, YTO 3TH J[Ba CBOJIa NIPaBa HE TOJIbKO HE SBISIOTCS B3aMMOHMCKITFOUAIOIIUMHE, HO
JONOJHSIOT IpyT npyra. MexmyHaponabiii Cya oTMeuall, 4TO MOHITHE TPOU3BOIBHOTO
JIMIICHUS KU3HH B TIEPHOJT BOCHHBIX JICHCTBUIT "onpeienseTcs npuMeHnMbIM |ex specidlis, a
MUMEHHO TPaBOM, TPUMEHUMBIM B MIEPUOJ] BOOPYKEHHOTO KOH(IMKTA U MPEIHA3HAYCHHBIM

peryaupoBaTh NOPSAIOK BEICHHUSI BOCHHBIX neiicreuii"®. Ho on nanee Pa3bsACHWI, YTO '3allNTA,
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oOecrieurBaeMasi KOHBSHIIMSIMU 110 TpaBaM 4YeJIOBEKa, HE MPEKPaIaeTcsl BO BpeMs
BOOPYKCHHOTO KOH(JINKTA, 32 UCKIFOYCHUEM TOTO, YTO BBITEKACT U3 TIOJIOKESHUN 00
orcrymienn..."°. Hanpuwmep, B nene Koreo npomus Y2arowl OH BBISIBHI HECKOIBKO
OTJENIbHBIX HAPYIICHUH MEXTYHAPOTHOTO TYMaHUTAPHOTO MPaBa U TpaBa MpaB YeIoBeKa, TEM
camMbIM YOEIUTEIIbHO TOJYEPKHYB, YTO MIEPBOE HE 3aMEHSET B TIOJTHOUM Mepe MOCIIeTHEE BO BPEMS
BOOPYXkKeHHOTr0 KoH(bKkTa'’. IT0 cooTBeTCTBYET BBIBOAY KOMHTETA 10 IIpaBaM 4enoBeKa o
TOM, YTO, €CJI "'B OTHOIIIEHUH HEKOTOPHIX MPEIYCMOTPEHHBIX [[aKTOM TIpaB MOXKET OBITh
YMECTHO TIpUMEHEHHE 00Jiee KOHKPETHBIX HOPM MEXTYHAPOIHOTO TYMaHUTAPHOTO TIpaBa Jist
1e/Iei TOJIKOBAHUS [OMpeIeIeHHbIX| MTPaB, 3aKpeIICHHbIX B [1akTe, 3TH JBe IPaBOBBIE CEphI
SBJISIFOTCSI B3aUMOJIOTIOIHSIONMMU, & HE UCKITIOYAIOIIUMHU JIPYT z[pyra"ll. [TogoOHBIM 00pazom
Komuccus u 'enepanpHas AccamOriest peryisipHO TIOATBEPKIAIN, 9TO "MEXTYHAPOTHOE TIPABO
MPaB YeJIOBEKa U MEXKIYHAPOIHOE TYMAHUTAPHOE MPABO SBIISTFOTCS B3aUMOIOTIOTHSIONIAMH, a

HE B3aHM0HCKn}0anomHMI/I"12.

2.  T'ymanurapnoe npaBo B Manaate Komuccuu

20. Kommuccus mmo npaBaM 4eaoBeKa MpHU HEM3MEHHOM MOIIEPIKKE CO CTOPOHBI
OxoHoMuueckoro u ConuansHoro CoBeTa peryisipHO OTMeYaja, YT0 MEXIYHApOTHOE
TYMaHHUTapHOE MPaBo MOMaaeT Mo ee chepy KoMneTeHuuu. [IpuMepoB Takoi MpakTHKH
MHOKECTBO , H JIOCTATOYHO TIPOLUTHPOBATH TPH TIPHMepa. Bo-TIepBEIX, Kacasich GBIBIICH
Orocnasun, Komuccus B 1992 rony "npusBaia Bce CTOPOHBI... 00ECTIEYUTh BCECTOPOHHEE
YBAKEHHE... TYMaHUTApPHOTO HpaBa"14 Y "HalOMHMJIA BCEM CTOPOHAM, YTO OHU JIOJIKHBI
co0JII0IaTh CBOM 0053aTENbCTBA B COOTBETCTBHU C MEKIYHAPOIHBIM T'YMaHUTAPHBIM

paBoM.. M5 Dra pe30ITroITHs ObLIa BITOCIEACTBHH 000peHa DKOHOMUYEeCKHM U COIUaTbHBIM

1
Cosetom™®.

21. JIBymMs rogamu mo3JiHee, Kacasch TOM ke cuTyanuu, KoMuccus "pemmnTenbHo ocyauiia Bce
HAPYIICHAS TIPAB YCTOBEKA M MEKIYHAPOIHOr0 T'yMAaHHTAPHOTO IPaBa BCeMH cTopoHamu” .
[Tocne sTOr0 OHA MPUMEHMIIA K TAHHON CUTYalluy MEXIyHAPOJHOE TYMaHUTAPHOE MPABO U
"ocyanIIa MpoAOIDKAIOIINECs IIeJICHANIpaBIeHHbIE U TPOTUBONPABHBIC HATAICHHUS Ha
IPaKIaHCKOE HACEIICHHE U IPYTHX 3alUIAeMBbIX JIHII... HBKOMOATaHTOB. .. [H]... B yiepo

Ill
onepanusaM 1o OKa3aHWIO ITOMOIIIN 8.

22. B-tpertbux, roBops o Pyanne, Komuccus "ocyania caMbIM pelIMTebHBIM 00pa3oM Bce
HapyIIEHUS MEXTyHaPOJHOTO TYMaHUTApHOTO MPaBa... ¥ MPHU3BaJia BCE BOBJICYCHHBIE CTOPOHBI
HEMEJJICHHO MPEKPATUTh YKa3aHHBIC HAPYIICHUS 1 3H0yHOTpe6JIeHI/I$I"19. Omna Takkxe "mpusBaia
NPaBUTENBCTBO PyaHbl... IPUHATH MEPHI, C TEM YTOOBI ITOJIOKUTH KOHEI] BCEM HAPYIICHHUSM. . .
MEXyHAPOAHOTO TYMAaHUTAPHOTO TIPaBa BCEMU JIMLIAMH, HAXOIAIIMMUCS TIOJ] €70 I0PUCIUKIHEH

ll2
HJIK 1o €ro KOHTPOJIEM 0.
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23. Kak BuaHO U3 3THX pUMepoB, kak Komuccust, Tak 1 OkoHOMUYecknii 1 ColMaibHBIN
CoBeT 4eTKO ¥ HEOJHOKPATHO 3asBJSUIA O TOM, YTO MEKIYHAPOIHOE TYMaHUTAPHOE MPABO
sBisieTCa yacThio Kpyra BeaeHusa Komuccuu. 3amenuB Komuccuto CosetoMm, ['eHepanbHas

. 21
Accamb0iiest HU B KOel Mepe He cy3uia chepy ero KOMIETEHITMH B 3TOM OTHOIIICHUH .

3. Manaat CnenuajabHOro J0KJIaJ9UKa

24. Manpar CrenuaabHOTO JTOKIaT9MKa 3aKIII0YaeTcs B "PacCMOTPEHHUH ... BOIIPOCOB O
IIPOM3BOJIBHBIX Ka3HAX WIN Ka3HIX 0e3 cyneOHoro pa3oupatenbersa’. OH HE COAEPKUT
KaKMX-1100 CCbUIOK HA OIPaHUYEHMSI IPABOBBIX PAMOK, KOTOPbIE UCKIIIOYAIU Obl ONpe/IeICHHbIE
KATErOPHH TAKNX KasHeii*~. BMeCTo 9TOro MaHaaT GbLI ONPE/IENeH B KOHTEKCTE TAKOTO
SBJICHUS, KaK Ka3HU, B KaKuX Obl YCIIOBUSIX OHU HHU COBEpIIANIKCH. B oTiIn4Me OT 3TOro no3uuus
Coenunennsix llITaToB 3aKkaro4yaeTcs B TOM, 4TO, "'X0Ts CrenuaabHbIA JOKJIATYHK, BO3MOKHO,
COO0IIAJI O CITy4asix, BEIXO/SIIUX 32 PAMKH €ro MaHaTa, 9TO He JaeT [eMy] TOJHOMOYHit
3aHMMAaTbcd TaKUMHU Bonpocamu' . Pasymeercs, nmpakTtuka CrienuanbHOro AOKJIag4rKa caMa 1o
cebe He co3/aeT Kakux-n10o nonHoMounii. Ho oueBuAHO, 4TO, NEHCTBYS Ha OCHOBE MOJIOKEHUI
COOTBETCTBYIOLIUX PE3OJIIONMI U ONUPAACh HA JEUCTBUS U roJioca MpaBUTeNbCTB B Komuccnn,
OxoHomuueckoM u ComransHoM Cosere u ['enepanbHOl Accambiiee, CrieniuanbHbINA JOKIaTIUK
HE JICHCTBYET B OHOCTOPOHHEM Mopsiake. M3 MHOMHMX BO3MOXKHBIX IIPHMEPOB 9TOT0 TPOLEcca’

MMOKAa3aTCIIbHBIMU SBJIAIOTCA CICAYIOUIUC.

25. Bo-nepsix, B 1983 rony B camblii IEpBBIN JOKJIA/, PEACTABICHHBIA B paMKaX 3TOTO
MaH/aTa, MOW BBIIAIOIIUINCS MPEIIIECTBEHHUK I-H AMoc Bako BKITIOUMII cofiep KaTeabHbIN
paszen 1o Borpocy o0 "YouiicTBax B YCIOBUSIX BOCHHBIX JEHCTBHM, BOOPYKEHHBIX KOH(IUKTOB
¥ Upe3BBIYANHBIX MTOJOKEHHI" B [IIaBY O MEXTyHAPOIHO-TIPABOBBIX HOPMAx~ . B JaHHOM
paszene oH OTMETHI, YTO "K 3TOMY BOIIPOCY UMEIOT OTHOIIEHHE Takke JKeHeBCKHUE KOHBEHITUH
ot 12 aBrycra 1949 roma... Kaxnas u3 JKeHEeBCKUX KOHBEHIIMIA HEJIBYCMBICIICHHO 3aIlpeIacT
yOuiicTBa U IpyTrHe aKThl HACHIIUS MPOTUB TTOKPOBUTEIBCTBYEMBIX JIMI. OHH CIIEIATIBHO
IpeyCMaTPUBAIOT, UTO 'HaMEpEeHHbIe YOUICTBA" JOKHBI pacCMaTpUBAThCS KaK ' CepbEe3HbIE
HapymeHus" YKeHeBCKUX KOHBEHIIHH, T.€. BOGHHBIE MPECTYIUICHHS TOANAAAI0T IO/ IIPHHIIUATT

ll2 ~
YHUBEPCAIBHOCTH FOPUCAUKIINU ®. Ero mokmaj 6L 0/100peH Komuceneir®®.

26. Bo-BTOpBIX, B ssHBape 1992 roga r-u Bako BKIIOYHII B IPHIIOKEHHE K CBOEMY €KETOTHOMY

nokiany "llepedeHb TOrOBOPOB U IPYTUX HOPMATHUBHBIX aKTOB, KOTOPbIE 00pa3ylOT MPaBOBbIE

27

PaMKH1 MaHJaTa CHCHI/IaJ'H)HOFO JOKJIagunKa Kenepckue KOHBCHI WU YIIOMHWHAIOTCA B

MyHKTE 3 TIepedHsl, COCTOAIIEeTo u3 14 myHKTOB. DTOT AOKIaa Takke ObUT 0100peH Komuccuei,

KOTOpas IpsMO 'TIPUBETCTBOBAJIA €T0 PEKOMEHAALINH . . 28 HEKOTOPBIE U3 KOTOPBIX

HETIOCPEACTBEHHO KaCaINCh BHECYIEOHBIX Ka3HEH BO BPeMs BOOPYKEHHOTO KOHq)JIHKTazg.
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4, Pemenne Bonmpoca o co0Jil01eHun

27. Tlosumus, npoasuraemas CoennHeHHbIME LlITaTamMu, IPEeIOCTaBUT KaXkIOMY TOCYIapCTBY
NPaBOCIIOCOOHOCTh B OJTHOCTOPOHHEM TOPSIIKE U 0€3 BHEITHETO KOHTPOJISL ONIPEIEIIATH,
pacnpocTpansiercs Jin MaHAaT CIenraabHOTo TOKIAIIMKa Ha TOT HITH HHOH KOHKPETHBIN
uHIMACHT. W3 3Toro cienyer, uro CrienuanbHbIN TOKIaIIUK JOKEH aBTOMAaTUICCKU
COTJIAIIATHCS ¢ COOCTBEHHBIM PEIIEHHEM TOCYAapCTBa O TOM, YTO COOTBETCTBYIOIIEE JIUIIO
SBJISUIOCH ' KOMOATaHTOM MPOTUBHUKA', HAIaJIEHWE HAa KOTOPOTO OBLIIO COBEPILIEHO B
"HajIexaImux oocToaTenscTBax". X0/ U3 3TOro, COOTBETCTBYIOIIEE MIPABUTEIHCTBO MOXKET
BBICIIC)KHBATH M YHUUTOXKATh JTFOOOT0 YEIIOBEKa, KOTOPOTO OHO CYMTAET KOMOATaHTOM
MPOTUBHUKA, U B 3TOM OTHOIIIEHUH HE OyJIET MOJOTUYETHO MEKTYHAPOTHOMY COOOIIECTBY, HE
roBops yxe o Cosere.

28. B neiicTBUTENBHOCTH B pe3yNIbTaTe TaKOW MO3MIIMU BCE MEPBI, MPEAIPUHUMAEMBIE B X0/1€
TaK Ha3bIBaeMoH "TJI00abHOI BOMHBI C TEppOpOM”, OyAYT HENOJOTYETHBI OOIIECTBEHHOCTH, U
HUKaKON MEXIyHApO/HbIN KOHTPOJIBHBINA OpraH He OYJET OCYIECTBIISITh MyOIUYHbIN Haa30p30.
Co3nanue Takoro Bakyyma oTOpOCHUT pa3BUTHE MEXKYHAPOIHOTO MPABO3ALIUTHOTO PEKUMa Ha
HECKOJIBKO JeCATHIIETUI Ha3aa. UYToObl HE JOMYCTUTh TAKOI'O HEMPUEMIIEMOI'O UTOTa,
CrienraapHOMY JTOKJIATIUKY OyIeT HE00X0IMMO MOJTy4aTh MOAPOOHBIE O0BSICHEHHS 110 TAKUM
MHIUIEHTaM, C TEM YTOOBI HE3aBUCHUMO OIPENEIATh, MOANAJAI0T JIM OHU [10/1 pAMKH MaH/1aTa,
npeaocTaBieHHOro COBETOM.

B. "YowuiictBa u3 cocTpaganus”’ B BOOPY:K€HHOM KOH(]IUKTe

29. Bripaxenue "yOouiicTBa U3 COCTpalaHUs" C HEJABHETO BPEMEHH HCIIONIb3YETCS IS
OTHCAHMsI HEKOTOPHIX YOMIICTB, COBEPIIAEMbIX BOCHHOCTYXAIIUMH B KOHTEKCTE BOOPYKEHHBIX
KOH(IIMKTOB. B KadecTBe mpumepa MOKHO COCIIAThCSI HA Cy/I BOGHHOTO TpHOyHaa Hajl
kanuTanoM Pomkenno Meitnynerom 3a youiictBo upakua B barmane B mae 2004 roza.
LleHTpabHBIM JOBOIOM 3aIIUTHI OBLT ApTYMEHT, CBSI3aHHBIH ¢ "yOUNHCTBOM U3 COCTpaIIaHI/Iﬂ"gl.
Xots nepBoHavaibHO MeiiHyreT OblT 0OBUHEH B IPEHAMEPEHHOM yOUICTBE ABYMS
BBICTPEIAMHE B YIIOP 2, B KOHEYHOM CUETE OH GBI OCYIX/ICH 32 HAMTAJACHHE C HAMEPCHHEM
COBEPILIUTH TOOPOBOJILHOE YOHICTBO U MPUTOBOPEH K YBOJIBHEHHIO U3 apMUU 0€3 TIOPEMHOTO
3aKIMOUeHHs . JIPyrHM PHMEPOM, TAKXKE HMEBIITHM MecTo B Mpake, SIBISETCS CChUTKA 3aIHTHI
Ha COBEpIICHNE YOUICTBA U3 COCTPalaHUs IBYMs COJIAATaMH, KOTOPBIE 110 OMIMOKE OTKPBUIH
OTOHb 110 TPYIIIE JIOAEH, BIIOCIEICTBUHN OKA3aBLIMXCS IPYNION OIPOCTKOB, HE SBJISBILINXCS
kombaTanTamu. OCO3HaB CBOIO OIIMOKY, OHU BBI3BAJIM Bpadel ISl OKa3aHUs IOMOIIU PaHEHbIM,

KOTI'JIa, COTJIACHO COOOIIEHUSIM,
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"MEXIy TPYIIIOHN CONAAT, HAXOJUBIIUXCS PSIIOM C OJJHUM CEPhE3HO PAHEHHBIM MOJIOIBIM
YeJI0BEKOM, KOTOPBIN CTOHAI OT 00JH, pa3pasuics criop. OIWH HepaHEHBIH HpaKell,
YTBEPKJIABIINH, YTO OH SIBJISLICS POJICTBEHHUKOM JKEPTBBI, HA IOMAaHOM aHTIIHICKOM
SI3BIKE YMOJISUT COJIaT ToMoub eMy. Ho k BceoOmieMy yxacy AsnbaH, 29-JeTHUI cepiKaHT
C MaJbUHUIIECKUM JIUIIOM, KOTOPBIH yiien B apmuto B 1997 rosy, BCKUHYII BUHTOBKY
M-231 u BeIcTpenmi B paneHoro. CIyCcTs HECKOJIBKO CEKYH]I ApyToi conmar, 30-IeTHui
ctapumii cepxkant Jhxonn XopH-muaamui u3 Yuncrona-Canema, CeepHas Kaponuna,

TO>K€ BBICTPEJIWII B )KEPTBY U3 aBTOMAra M-16"%,

30. Ha»stom ocHoBanuM nomkHOCTHBIE niia CoenuaeHHbIX [lITaToB Ha3Bamm 310 "yOUiicTBOM
U3 COCTpaZaHus", COCIABIIUCH Ha 3asBJIeHUs Anbana 1 XOpHa O TOM, YTO OHU CTPEJISLIIH B
PaHEHOT0 UpaKIa, "'YToObI H30aBUTH €T0 OT CTpaL[aHI/If/'I"%. Bnocnencreuu apyrue coanarsl,
OBIBIIIME CBUICTENISIMHU 3TOU CIICHBI, BRIPA3UIIM YIUBJICHHE TI0 TIOBOY TOTO, UTO KEPTB HE
IOCIICIINIIN JOCTABUTh B TOCIHTANL .. B ssaBape 2005 roxa, mocne cocrosBiierocs B barmgane
BOCHHOTO TpHOYyHaa, KOTOPBIN JUTMIICS OJTUH JIeHb, AOaH ObLT OCYXJIEH 3a MpeTHaMEPEHHOE
yOUICTBO ¥ 3aroBOP C IETBI0 COBEPIICHHS MTpeTHaMepeHHOro youiicTBa. OH ObLI MIPUTOBOPEH K
TIOPEMHOMY 3aKJIIOUEHUIO CPOKOM Ha OJMH I'0Jl, pa3’KaJOBaHUIO B PSAJAOBHIE U YBOJBHEHUIO 3a
HEYCTABHOE [TOBEICHHE .

31. Tperuii npuMep CBsI3aH C peKOMEHIAIMEH TTPeIaTh BOCHHOMY TPHOYHAITY MIIAIIIETO
cepxkanTa [[xactona P. I'paGepa 3a yOuiicTBO Upakiia B X0J1e peiijia MPOTHB BO3MOKHOTO
OIOPHOI0 ITyHKTAa IMOBCTAHIIEB K ceBepo-3anany ot bargana. CornacHo 10CTOBEPHBIM
COOOIIIEHUSIM, B 3TOM JIeJIe 3alUTa TaKke OyIeT UCTIOIL30BaTh ApTyMEHTHI, CBSI3aHHBIE C
"yOUICTBOM U3 COCTpalaHus ", TOCKOIBbKY ['pabep skoObI BEICTPENUI UPAKILY B TOJIOBY, KOT/Ia

TOT JIeXKaJl i yMHPAT-".

32. Hecmotpst Ha 4aCTOTY, C KOTOPOW BOCHHBIE JOJDKHOCTHBIE JIUIA, KOMMEHTATOPHI U JaKe
BOCHHBIE CY/IbH, KaK [IPEJICTABIISIETCS, CKIIOHHBI UCIOJIb30BaTh B KAUECTBE 3alllUThl apT'yMEHT,
CBSI3aHHBIN C "yOHMIICTBOM M3 COCTPaJaHMS", OYEBUIHO, YTO TAKOE OIPEIEIEHUE COBEPIICHHO
HEIPUEMIIEMO, €CJIN PYKOBOACTBOBATHCS AEMCTBYIOIIMMU HOPMaMHU MEXKyHApOIHOTO
TYMaHHUTapHOTO MpaBa. YTo KacaeTcs MEKIyHAPOAHBIX BOOPY)KEHHBIX KOH(IUKTOB, TO

cratbs 12 J)KeHeBcKoi KOHBEHIIMU 00 YITYUIICHUH YYacTH PAHEHBIX U OONBHBIX B IEHCTBYIOMINX
apmusix (mepBasi JKeHeBckasi KOHBEHIIUS) COJICPIKUT YETKOE MOJI0KEHUE O TOM, YTO PAHEHBIC WITH
0OJIbHBIE " TOJKHBI TIOJIb30BATHCS MOKPOBUTEIHCTBOM M 3aLTUTON MPU BCEX 00CTOSATEIHCTBAX .. .
Crporo 3anpemaercs J1r000€ MocAraTeIbCTBO Ha UX KU3Hb U JINYHOCTh, U B YACTHOCTH
3arpeniaercs J00UBaTh WIA UCTPEOISITh UX. . "% B 0CHOBaHHOM Ha [IOTOTOBHTE/IEHOMN pabore
xommMeHTapun MKKK oTMeuaercsi, 4To Takue "MpOSBICHUS XaJaTHOCTH. .. [SIBISIOTCS] CaMbIMH
TSKKUMHU JIESTHUSIMH, KOTOPBIE BOIOIOIIAsl CTOPOHA MOKET COBEPUINTH B OTHOLLIEHUHN PAHEHBIX U

ll4 n
6OJH>HI)IX, HaxogamuxcAa B €€ BJIaCTH O. B Hem OTMCYACTC, YTO TaKHUC YKACHBIC
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MIPECTYIUICHUS YKe ObUTH 3arpernieHsl B TekcTe 1929 rona, B KOTOpoM ObLIT yTBEPKAEH MPUHITUTT
YBaKEHHSI M 3alIIUTHI BO BCEX 0OCTOSITEIBCTBAX - TIPUHIIHII, KOTOPBIH SBISETCS OOIINUM H

41
aOCOJTIOTHBIM T10 CBOEMY XapakTepy' .

33. Xots B Keneckux koHBeHIUAX 1949 rona 0o0beM 3alIUTHI PAaHEHBIX U OOJBHBIX B
OCHOBHOM OI'PaHUYEH Y3KHM KJIACCOM "'TIOKPOBUTEIBCTBYEMBIX JIMII", IEPBbIN J[onoaHUTEIbHBIN
pOoTOKOJ K JKEHEBCKMM KOHBEHIIUSAM PACIIPOCTPaHMII 3aIUTY Ha BCEX JIMII, 3aTparuBaeMbIX
MEXyHAPOJIHBIM BOOPYXEHHBIM KOHGIMKTOM. CTarhs 75 JlomoMHUTENFHOTO TPOTOKOIA |
pacnpoCTpaHseT 3alUTy Ha TEX JIUL, KOTOPbIE HE COOTBETCTBYIOT CTATYCy
"moxpoBuTenbcTBYeMbIX JHLl" 10 Konsenmwsivm 1949 rona; sta ctaThs MpeanoiaraeT 3auurTy OT
"HaCHITUS HaJl )KU3HBIO, 3JJ0POBBEM U TICHXUYECKUM MU (PU3UYECKUM COCTOSHHEM JIHII, B

w42
. [Homo6ubIM 00pa3zom B myHKTe a) craTht 8 [IpoTokona | monsTHe

YaCTHOCTH... yOuiicTBa
"paHeHbIX U OOJBHBIX PacHpOCTpPaHSIETCs Ha MPaKIAHCKUX JIUI], paBHO KaK M Ha
BOCHHOCIYKAIHX . Kak yKa3aHo HWKe, TAKHE JINIA TAKKE TONb3yIOTCS 3alATOi B PaMKax
NOJI0KeHUH o01mel craThl 3 JKeHEeBCKMX KOHBEHIIUH, ITOJI0KEHUSI KOTOPOU SIBIISIFOTCS

"MHUHHUMAaJIbHBIM KpUTEPUEM ", IPUMEHUMBIM K JTHOOOMY BOOPYKEHHOMY KOHqJJII/IKTyM.

34. Uro xacaeTrcsi HEeMEXTyHapOIHBIX BOOPYKEHHBIX KOH(DIMKTOB, TO 0o0mas ais JKeHeBCKuX
KOHBEHIIUH cTaThsi 3 TpedyeT, 4ToOkl "NTHIa U3 COCTaBa BOOPYKEHHBIX CHJI... KOTOPHIE
nepecTaiy NIPpUHUMAaTh Y4acTUe B BOCHHBIX JIEHCTBUSAX BCIIEACTBUE 00JIE3HU, PAHEHHUS,
3aJiepKaHus WK TI0 JTI000M Apyroi IpUYHHE, TOJKHBI IIPH BCEX 00CTOSITEIbCTBAX
MI0JIb30BAThCSl TYMaHHBIM oOpaiieHneM... C 3Tol 1enblo 3apelatoTcsl U BCerja U BCIOy
OyIyT 3aIpearbes CIeyIoINe JEHCTBUS B OTHOILIEHNH BbIIIEYKa3aHHBIX JIMIL:

a) TMOCATaTeNIbCTBO HA )KU3Hb M (PU3UYECKYIO HETPUKOCHOBEHHOCTD, B YACTHOCTH BCSKUE BH/IbI
y6HP”ICTB"45. B [lononuurensHoM npotokoie || Takxke ykasplBaeTcs, 4To "'BCE paHEHBIE,
0OJIbHBIE U JINLIA, TOTEPIIEBIINE KOPAOIEKpYIIEHHE, HE3aBUCUMO OT TOr'0, IPUHUMAJIH JIU OHU
ydacTue B BOOPYKEHHOM KOH(MIIMKTE, MOTB3YIOTCS YBAKECHUEM H samuroir"* 1 "MPUHUMAIOTCS
BCE BO3MOJKHBIE MEPBI K TOMY, UTOOBI pa3bICKaTh U N10100paTh paHEHBIX... U OIPaJUTh UX OT...

JTypPHOTO 06pa111eH1/1;1"47.

35. 3anper Ha yOHIICTBO JUII, KOTOPHIE MEPECTAIN IPUHUMATD y4acTHEe B BOCHHBIX JEHCTBUSX,
U 00513aTEIBCTBO 3aIIMIIATH PAHEHBIX OT KECTOKOTO 00paIeHHS SBISIOTCS HOpMaMH OOBIYHOTO
MEXIYHAPOAHOIO MPaBa, IPUMEHUMBIMU KaK K MEKIYHApPOJAHBIM, TaK U HEMEKIYHAPOIHBIM

BOOPYKEHHBIM KOH(pJII/IKTaMA'B.

36. Xots monoOHbIe "yOUCTBA U3 COCTpaJaHUs" MHOT/A MPETIOAHOCITCS KaK ''Hen30eKHOe
3510" BOIHBI, TAKOM aHaIM3 IPOTUBOPEYUT OCHOBAM IPUMEHUMOTO IipaBa. Kak Tosbko
KOMOATaHThl IPOTUBHMKA IIEPECTAIOT IPUHUMATh Y4acTHE B BOEHHBIX JIEUCTBUSAX BCIIEICTBUE

paHeHus1, OHU OoJiee He MPEACTABISAIOT cOO0M Yrpo3bl /111 KOMOATaHTOB MPOTHUBOIOJIOKHON
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CTOPOHBI M IMPOCTO HE CYIIECTBYET KAaKON-IMO0 MPUUHHBI, 00YCIOBIMBAIOIICH
n n o 49
HEOOXOAMMOCTh" WX yOuhcTBa .

37. CTopoHHHKH "YOMICTB U3 COCTPAJaHMs YacTO ONMPABILIBAIOT UX YYBCTBOM JKaJOCTH, HO
Ha MMPaKTHKE ropa3/io BEpOsSITHEE, YTO OHU CKOpee 00yCIOBJICHBI JIeryMaHU3aluell MPOTHBHUKA.
Hanpumep, upaxiisl, CTaBIIre CBUACTEISIMUA COBEPIIEHHOTO AbaHOM 1 XOpHOM YOHIACTBa,
TOBOPST, YTO, "BMECTO TOTO YTOOBI OKa3aTh PAHEHOMY I'PaXXIaHCKOMY JIUILy MEIUIIUTHCKYIO
TIOMOIIIb, 3TH COJIATHI OTHECIHCH K ’TOMY UPAKIy TaK, KaK €ClIi Obl OH OBbLIT )KHBOTHBIM,

cOUTBIM MaruHoH" .

38. CrnemyeT moq4epKHYTH TOT (PaKT, UTO MEKAYHAPOTHOE TYMAaHUTAPHOE MPABO HE
JIOITyCKAET - HU MPHU KaKUX OOCTOSATENLCTBAX - JTUIIEHHS JPYroro 4eJI0BeKa KU3HU B KaUeCTBE
JIesSIHUS, IPOAMKTOBAHHOTO "cocTpasanueM’ . O0s3aTeNIbCTBO "TYMaHHO" OTHOCUTHCS K
paHEHBIM COJIIaTaM U 00s3aTeILCTBO "yBaXKATh U 3alIMINATL PAHCHBIX HECOBMECTHMEI C HJIeeH
"youiicTB U3 cocTpamganus’. Hampotus, 00s3aTeIbCTBO CTOPOH B KOH(IMKTE 110 OTHOIICHUIO K
PaHEHBIM 3aKII0YaeTCsl B TOM, YTOOBI 1) "MPHHUMATH BCE BO3MOYKHBIE MEPhI K TOMY, YTOOBI
pa3bICKaTh, MO100paTh U 3BaKYHUPOBATh PAHEHBIX, OOJIBHBIX U JIUII, TOTEPIEBIINX
KOpabJIeKpyLIeHre, 663 KAKOro-1H00 pasIuyis HeGIaromprsITHOro Xapakrepa' - 1

Il) CTPEMHTBCS MPEJOCTABUTh, HACKOJIBKO TO MPAKTHYECKU BO3MOKHO M KaK MOXHO CKOpee,
HAJUIEKAITYI0 MEIHIMHCKYIO TOMOIIL 2. OTIEIbHBIE CTOPOHBI B KOH(IIMKTE, HE HMEIOIIHE
MEIUITUTHCKON TIOJITOTOBKH, HE MOTYT COOCTBEHHOPYYHO OKa3bIBaTh MEAUIIMHCKYIO TIOMOIIIb
PaHEHBIM ¥ IPUHUMATH PEHICHUS O TOM, YTOOBI JIMIIUTH )KU3HU YeJI0BEKa, PAHEHHOTO Ha TI0JIe
00s1. Takue yOouicTBa ABISIOTCS 0€30rOBOPOYHBIM HAPYIIEHUEM MEXITYHAPOTHOTO
TYMaHHUTapHOTO MpaBa.

C. Ha3nauyeHue CMepPTHOI Ka3HM TOJIbKO 32 " HanOoJiee TSKKHE NPecTyJIeHUs

39. MexayHapoaHOE MPaBo MPaB YeJI0BEKa MPEIyCMaTPUBAET, YTO TOCYIapCTBa, B KOTOPBIX
COXpaHseTCS CMEepTHas Ka3Hb, MOTYT Ha3HA4aTh €€ TOJIBKO 32 "HauboJiee TIKKIE
npecrymienus . Takum oOpa3om, 3Ta popmyia mproOpeTaeT BAKHOE 3HAUCHUE B YCHITHSIX T10
OTIPENIICHUIO TOT0, B KAKHMX CITydasX JOMYCTUMO Ha3HauaTh CMEPTHYIO Ka3Hb. XOTS €€ TOUHOE
3Ha4YeHHE He OBLIO 3aKPEIyIeHO B IOTOBOPHOM (popMe, TUCKYCCHU OTHOCUTENHHO €€ pelakliiy,
NPUHATHIC BIOCJIEICTBUN MPUHIUITHI TOJIKOBAHHS U UMEIOIIASsICS Ha CETOTHAIIHUHN JIeHb BECbMa
oOIIMpHAs MPAKTHKA MEXTyHAPOAHBIX MEXaHU3MOB IO MTPaBaM YeJIOBEKa B COBOKYITHOCTH
CHOCOOCTBOBAIM MTPOSICHEHUIO CMBICIIA M 3HAUEHHS 3TOH (POPMYIUPOBKH.

40. Tlepssiii CrienanbHBIN TOKJIAIUYUK 3aTPOHYI BOIPOC O "HanOoJee TSHKKIX
npecrymieHusx” eme B 1984 romy, koraa oH MpoBOIMII 0030p 3aKOHOB rOCYIapCTB,
IPEOIaraloIuX BEIHECEHHE CMEPTHON Ka3HH, C TEM YTOOBI ONPEEeIUTh KATErOPHIO
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IPECTYILICHHIA, 33 KOTOPBIE OHA TOIJIA HA3HAYAIACH Ha IPAKTHKE . Pe3yibTaTsl 3T0ro 0630pa
Croco0CTBOBAJIM pa3paboTKe Mep, FapaHTUPYIOLIUX 3aIIUTY MPaB TeX, KTO MPUTOBOPEH K
CMEPTHOI Ka3HHU, KOTOPBIE TI03/IHEE B TOM K€ roy ObUIA MPUHATH DKOHOMHUYECKUM U
ConuainbHbIM Coserom™*. B cBoem cnenyronieM nokinaae CrnernuaibHbli JOKIIaa OTMEeYal, 4To
9T FapaHTUU 'TIOCIIYKAT B KAUECTBE KPUTEPUS AJIs1 yCTAHOBJIEHUS TOTO, OTHOCUTCS JIU
KOHKpETHast Ka3Hb K KaTeropuu Ka3Hu 0e3 cyJeOHOro pa3doupareiabcTBa WM MPOU3BOIBHON
Ka3HK"™, a TAKKE HAYAl PACCMATPUBATH KOHKPETHBIC CHTYAIIH, CBSI3AHHBIE C OrPAHHYCHIEM B
OTHOILICHHN HanOOJIee TKKIX IPECTyILIeH . B mocenyiomux gokanax CrieruanbHbii
JOKJIaTYMK OIMpAJICs HA TapaHTUU U uXx pa3zsurue CoBeToM, a Takke Ha NpakTUKy KoMurera o
IIpaBaM YeJIOBEKA B ONPEJEICHUN TOTO, OANAJAI0T JIM KOHKPETHBIE MPECTYIIICHUS MO/
KaTeropuio 'HanboJsee TSHKKUX MPECTYIUIEHUH WIIU BBIXOJAT 32 nee”. B cooBmeHnsX,
HaIpaBJIsABLIMXCS NpaBuTenbcTBaM, CriennanbHbIi JOKIAUUK Kacalicsl BBIHECEHNS CMEPTHBIX
TPUTOBOPOB 3a TAKHE IPABOHAPYIICHHS 1 IOBEICHNE, KAK, B YaCTHOCTH C, CYNpykKecKas
M3MeHa”, BEDOOTCTYITHHIECTBO *°, GOrOry/IbCTBO , B3ITOUHHIECTBO -, ICHCTBHS,
HECOBMECTHMbIE C LICTOMY/IPHEM >, KOPPYIIIHS ', XpaHEHHE HAPKOTHKOB®, TOPTOBJIS
HAPKOTHKAMH ™, TIPECTYIUICHHS, CBSI3AHHBIC C HAPKOTHKAMU® ', SKOHOMHYCCKHE IPECTYILICHHIS ",
CaMOBBIP@KEHHE ", YOSKICHHS ©, TOMOCEKCYAIIN3M ', BOIIPOCHI, CBS3AHHBIE C CCKCYaTBHOM
OpHEHTALME 2, IeMOHCTPAIHS HCIIOBELYEMOI PETHIHH A YOKICHHH >, IPOCTHTYIHS
OpTaHM3aIHst IPOCTHTYIINH ~, Y4aCTHE B MPOTECTAX °, CEKC /10 Opaka’’, IeHHe MeceH,
TMOACTPEKAIONINX MYKUHH K yIACTHIO B BOWHE °, COIOMHUS , CICKYISIHS ", «H3MEHa, IITHOHAX
WIH IPYTHE HEYETKO ONpPEENICHHbIE JEHCTBHS, KOTOPbhIE OOBIYHO KBAIMIIUPYIOTCS KaK
"IpecTyIuIeHNs IPOTUB FOCYI[apCTBa"»Bl, Y HaIlUCAaHHE JIO3YHIOB IPOTUB PYKOBOJIUTEIS
crpassr 2. TlepedeHb TAKHX PABOHAPYIICHHUI SBISETCS TOBOIOM JUIS H3YHCHHS CKPBITHIX
NPUYHH, JISKAIMX B OCHOBE ATHX HOPM, M YKa3bIBa€T Ha TO, YTO MPOOJIEMBI HECOOTIOACHNUS
COXPAaHSIOT IKPOKYIO PacpoCTpaHEHHOCTh. OUeBUIHO, YTO CYObEKTUBHBIN MOIXO/ K ATON
BaXHOU ITpO0JIEME HE SIBIISIETCS KU3HECTIOCOOHBIM, IOCKOJIBKY BIIOJIHE MTOHSATHO, YTO JIF00OM
YeJIOBEK WJIH JIF000€ MPaBUTEIHCTBO MOXKET OTHECTH MIMPOKUN KOMITJIEKC ITPaBOHAPYIICHHUHA K
kareropuu "Hambosiee TsHKkUX'. Ho Takoii moaxo ] MOJTHOCTHIO BHIXOJIAITUBAET
COOTBETCTBYIOILIEE MEXTyHapoaHOe MpaBo. Clie10BaTeIbHO, BayKHENIIEEe 3HAYCHUE UMEET

NPUHATHE CUCTEMAaTH3UPOBAHHBIX M YOCIUTEIbHBIX C HOPMAaTUBHON TOUKH 3PEHHS MTOJIOKEHHHA.

41. OcHoBormonaratomiee TpeooBaHue ObIIO BIIEPBHIE BKIIOYEHO B ITYHKT 2 CTaThHU 6
Mex1yHapoIHOTO TIaKTa O TPAXKIAHCKUX U monmTHYeckux npasax (MIITTIIT):

"B crpanax, KOTOpbI€ HE OTMEHWJIM CMEPTHOM Ka3HU, CMEPTHBIE IPUTOBOPHI MOTYT
BBIHOCHUTBCS TOJIBKO 32 CaMble TSKKUE IIPECTYIIEHUS B COOTBETCTBUU C 3aKOHOM,
KOTOPBIN JEHCTBOBAJ BO BPEMsI COBEPILIEHUS IPECTYILUICHHUSI U KOTOPBIA HE IPOTUBOPEUUT
IIOCTaHOBJICHUAM HacTosero [lakra u KoHBeHIIUM 0 NpeaynpexaeHuu IPEeCTyIICHUS
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I'CHOIIMJAa M1 HaKa3aHWHU 3a HETO. DTO HaKa3aHHE MOKET OBITh OCYIICCTBJIICHO TOJIBKO BO
HCIIOJIHCHHUEC OKOHYATCJIbHOT'O IIPUTOBOPA, BBIHECCHHOI'O KOMIICTCHTHBIM Cy,Z[OM".

42. DT0 MoJ0KEeHHUE JOTOJHUIIO 3alPET B OTHONIEHUH MPOU3BOIBHOTO JIMIICHHS )KU3HH,
coaepxanuiics B myHkre 1 crareu 6.

"[IpaBo Ha KHU3Hb €CTh HEOTHEMJIEMOE ITPABO KAXKJOT'0 YEJIOBEKA. IJTO MPABO OXPAHAETCS

3aKOHOM. HHKTO He MOXeT ObITh IPOU3BOJIBHO JIMIIEH K",

43. 1Iupoko 0TMEYasIoCh, YTO HU TEPMHUH "TIPOM3BOJILHO JIMIICH", HU BBIpaKEHHE "'Hanboee
TSOKKHE TIpecTymuieHust nanee He onpeaenstorcs B MIII'TIII. B aToM oTHOIIEHUH CBET Ha 3TU
BOIPOCHI MOTYT IPOJIUTH Pa3InYHbIE UCTOYHUKHU. W XOTS mOAroTOBUTENbHAS padoTa ABIAETCS
JIMIIB TOTIOTHUTENILHBIM CPEICTBOM TOJIKOBAHMS, OHA CIIOCOOCTBYET MOHUMAHHUIO OOBIYHOTO

3HAYCHHUA 3TUX TCPMUHOB.

44. OpnuH U3 acNEKTOB, KOTOPBIH MPOSBISIETCS PU PACCMOTPEHUH MOJIOKEHHUH CTaTbu 6
MIII'TIII, cBA3aH ¢ TeM, 4TO MOHATHS "TPOU3BOJIBHOCTU" U "HanboJiee TSHKKUX MPECTYIUIEHUH"
J00aBJISIOT CYLIECTBEHHOE TpeOOBaHME, Kacarolleecs MPaBOCYIHOCTH K TPEOOBaHUSAM
(dopmanbHON 3aKOHHOCTH W HaJUIeXKAIEH MPaBOBOM Mpoleaypsl. B paHHeM BapuaHTe TeKCTa
ATOM CTaThbU TOBOPUIIOCH, UTO "'HUKTO HE MOXET ObITh MMPOU3BOIBHO JIUIIEH )KU3HU ",
€IMHCTBEHHBIM HCKJIIOUEHHEM SIBIISIIOTCS TE CIIy4yau, KOrJa pedb UJIET O 'TPECTYIIEHUH, B
OTHOIIEHHH KOTOPOTO 3aKOHOM TPELYCMOTPEHO TaKoe Hakasanue">'. TIpuMedaTenbHo, 4To
TaKOM BapHaHT, KOTOPBIN Mpeoaraji, YTo 3aKOHHOCTb CMEPTHON Ka3HU OyJIeT ONpenesaThCs
UCKJTIOUUTENIFHO B PaMKaxX HaIlMOHAIBHOM MTPABOBOM CUCTEMBI, ObUT OTKIIOHEH. Psmom
JieNieraToB ObUIO YKa3aHO HA TO, YTO ATO OyIeT paBHOCHIBHO Pa3pemIeHHIO MPOU3BOIBHOTO
yOHIACTBA [TOJ] TIPHKPBITHEM 3aKOHA . 1109TOMY GBUTH IIPUHATHI PA3INYHbIE CYIICCTBEHHBIC
OTrpaHHYEHUS B OTHOIIEHUU PAMOK IIPUMEHEHHSI CMEPTHOM Ka3HHM, BKJIIOUas 3allpeT Ha
IPOM3BOJILHOE JIUIIIEHHE KU3HH (T7€ "TPOM3BOJIBHO" 3HAYMT JINOO "HE3aKOHHO", THO0
"HGCHpaBGI[JII/IBO"B ), 3aMpelIeHIE BEIHECCHHSI CMEPTHBIX PUTOBOPOB 3a JIIOOBIE IPYTHe
NPECTYIUICHUS, KpoMe ""Hanbosiee TSHKKHUX MPECTYIUICHHH, a Takke TpeOoBaHUE O TOM, UTO
JII000€ TaKoe JIMIIIEHNE KU3HU JOJDKHO cOo0TBeTCTBOBATE nostoxkeHussM MIITTIIT n Konsenmuu o
TPEeAYIPEKACHAN IPECTYIUICHHS TEHOIA i HAKA3aHKH 3a Heroo . Clie/I0BaTeNbHO, JUIs
OIpeIeNIEHUs TOr0, MOANAAAET JIM KaKOe-TM00 KOHKPETHOE MPaBOHAPYILIEHHE M0J1 KATErOPHUI0
HanOoJee TSHKKUX MPECTYIUIEHNH, He0OOXOAMMO HHTEPIIPETUPOBATh U IPUMEHSATH
COOTBETCTBYIOIIKE TIOJI0KEHUS MEXTYHAPOAHOTO IIPaBa, a HE UCII0JIb30BaTh CYObEKTUBHBIN
MOJIXO/[1, ONTUPAIOIINICS HA YTOJIOBHBIN KOJIEKC COOTBETCTBYIOIIETO rOCYapCTBa U CUCTEMY
BBIHECEHHUS B HEM IIPUTOBOPOB.
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45. Jlpyroii K1r04eBON aCleKT MOHUMAaHUS, BHITEKAIOMINNA U3 MMOATOTOBUTEIBHBIX MaTEPHAIIOB,
CBSI3aH C OUYEBUHONM HETOYHOCTHIO TEPMUHOB, UCIIOJIb3YEMBIX JJIsl OTIPEeNIEHUs] paMOK ITpaBa
Ha *u3Hb. B nmokmnazne ['enepanpHOro cexpetaps [ enepanbpHOil Accambiiee 1o MpOeKTy MaKTa
OTIPEICTISAIOTCSA TPU TOUKH 3PEHHUS, KOTOPBIE OBLIN MPEANIOKEHbI B Xo¢e pazpadorku MIITTIIL.
[TepBas 3akiroyaeTcst B TOM, 4TO MPABO HA )KHU3HB JOKHO OBITH CPOPMYITHPOBAHO B
a0COTFOTHBIX BRIPAXKCHUSAX U UTO "HE CIEAYET YIIOMHHATH O TEX OOCTOATENhCTBAX, IPU KOTOPHIX
JUIIECHUE )KU3HU YeJIOBEKa, MO-BUIUMOMY, aonycxaeTcsl"BB. Takoe MHEHHE OBIIIO OTKIIOHEHO
MHOTUMH KaK HepeaTMCTUIECKOE B KOHTEKCTE 0053aTeIHLHOTO IMTPABOBOTO Z[OKYMGHTaBQ. Bropas
TOYKa 3pEHHUs 3aKJI0Yanach B TOM, YTO JaHHOE MOJIOKEHUE JI0JKHO COIEPKATh 'TOYHOE
onpeieeHue 00CTOATENBCTB, TPU KOTOPBIX JUIICHHUE KU3HU HE CUUTATIOCH OBl HApPYIIIEHUEM

"9 4 remn, kTO MOJIJIEPKUBAT 3Ty TOUKY 3pEHUS, ObLIT

o01iei 0053aHHOCTH OXPAHATH )KU3Hb
BBICKA3aH PsiJI TOAPOOHBIX HCKITFOUeHUH. OJHAKO APYTrUe MOCYUTANH, YTO, JaXKe €CIIU YAaCTCs
JIOTOBOPUTHCS TI0 KAXKIOMY KOHKPETHOMY UCKITIOUCHHIO, "TF000E TIepeUrCclIeHne OTpaHnIeHUH

n 1
OyneT Hen30€KHO HEMOJIHBIM o

. Tperbe MHEHHUE, KOTOPOE BO300J1a/1aJ10, 3aKITI0YAIOCH B TOM,
YTO CJIEYET MPUHSITH TAKYI0 00IIYI0 POPMYITUPOBKY, KOTOpas coepxaia Obl
IIPUHIUIINAIBHYI0 OCHOBY JUISl IIPOBECHUS Pa3InUUi MEXAY JOIYCTUMBIM U HEJOIyCTUMBIM

JIMIICHUEM )KI/I3HI/192.

46. TIpuHATHINA TOIXO MPEIIoIarai, 9To IPsIMO OYIET OTOBOPEHO JIUITH OJTHO UCKITIOYCHHE -
CMepTHas Ka3Hb. BBUIO COUTEHO, UTO MOHSTHUS TPOU3BOJIBHOCTH U Han0oJIee TKKUX
MPECTYIJIEHUI, XOTA U SIBJISIOTCS CI0KHBIMHU, TEM HE MEHEE JOCTYITHBI TPAaBOBOMY
06OCHOBAHHMIO™. Kpome Toro, Obu10 0OTMEUEHO, YTO, TOCKOJIBKY 3TU MOHSATHS UMEIOT IIPABOBOE
3HAYEHHE, OHU MOTYT OBITh PAa3bSICHEHBI U YTOYHEHBI B MOCIEAYIONICH CYAeOHOM MPaKTHUKE.
3asBIsII0Ch, YTO MHEHHS OpraHa, CO3/IaHHOTO IS peanu3aiuu nojgoxenuit MIITTITI, -
Komurera no npaBam 4yenoBeka, - a TAKKE KOMMEHTAPUH TOCYAAPCTB U U3yYEHUE MUPOBOTO
00111eCTBEHHOT0 MHEHUS, TTO3BOJISIT MPOSICHUTD 3TU TTOHSATHUS IO MEPE PACCMOTPEHHUS

KOHKPCTHBIX Z[GJI94.

47. Tlo cymecTBy 3TO IpeACTaBIsIeT OO0 TOT K€ MOJIX0/1, KOTOPBIN HCIOIb30BAJICS B
OTHOIIIEHHH BCEX TEPMUHOB, TPEOOBABIINX MIPABOBOTO Pa3BUTHS C IENIBIO IPUIAHUS
OIllepaTUBHOM YETKOCTH HOpMaM IIpaBa IIpaB YeJI0BEKa, MHOTHE U3 KOTOPhIX HEU30EXKHO, a
MHOTJ]a U HAMEPEHHO SIBJISIFOTCS] OTHOCUTEIbHO HEOKOHYATENIbHBIMU. Pa3BUTHE I0pUCIPYACHIINH
B OTHOIIIEHUH TEPMUHOB 'TPOU3BOJIbHBIE" U "HanOoJiee TSHKKUE MPECTYIUICHUS! MPOJABUTAIIOCH B
JIByX HampaBlieHUsX. Bo-mepBbIX, OlleHKa KOHKPETHBIX CXEM BBIHECEHHUSI IPUTOBOPOB BCE
0oJbI1IE CO/IEHCTBOBAJIA TPOSCHEHUIO MTOJIOKEHHUS, HE TPeOys YCUIIUI 110 COCTABICHUIO
MCUEPIBIBAIOIINX CIUCKOB. BO-BTOPBIX, 3KCIIEPTHBIE U MEKIIPABUTEIILCTBEHHBIE OPraHbl, y
KOTOPBIX OBUIO BpEMs COCPEAOTOYUTHCS Ha STOW KOHIICTIIIUH C YIETOM BCEro CBOJA
MEKyHAPOIHO-TIPABOBBIX HOPM, OKA3aJIMCh B COCTOSIHUU 00JIee TOYHO OMPEACTUTh PAMKH
"Han0OoJsee TSKKUX IPECTYIJIEHUH ¢ TOYKU 3peHus o0ImMX npuHuunoB. Kpome toro, Mexay



A/HRC/4/20
page 18

JABYM:A HAIIPABJICHUAMMU PA3BUTUS ITIPABOBCACHUSA UMCIIO MECTO IINIOAOTBOPHOC
BSaHMOﬂeﬁCTBHGQS.

48. IlepBas cepbe3Hast MONbBITKA HA NPUHIUIIMAIBHOM YPOBHE MTPOSCHUTH MOHATHE "Hanboee
TSKKHX MPECTYIUIEHUH ObL1a npeanpuHsaTa OkoHoMudeckuM 1 CounanbHbiM COBETOM B
Hauyane 80-x rooB XX Beka, UTO MPUBEJIO K MPUHATHIO rapaHTuii. OHU ObUTH pa3paboTaHbI
Komurerom CoBeTa 1o mpeaynpexaeHnIo MpecTymHocT: 1 6oproe ¢ Heil. Ero
IIPEJIBAPUTENbHBIN IPOEKT COAEPKaIl IIOJI0KEHUE, B KOTOPOM TOBOPUJIOCH, UTO 'CMEPTHBIN
IPUTOBOP MOXET OBITh BEIHECEH JIUIIIb 3a caMble cepbe3Hble npectymieHus . [1o mpocsoe
Cosera ['enepasibHbBIN ceKpeTapb MTPOKOMMEHTHUPOBAI ATOT MPOEKT. OH OTMETUIT "'TIOCTOSIHHO
CYIIECTBYIOIINE PACXOKICHUS OTHOCUTEIBHO TOTO, KaKHe TPECTYIICHHS TOJKHBI OBITh
HaKa3yeMbl CMEPTHOM Ka3HbIO", U yYKa3aJl Ha TO, YTO 3TOT TEPMHUH "TIO-IIPEKHEMY ... SIBISETCS
HESICHBIM U TOJIIa€TCs Pa3IMYHbIM TOJIKOBaHUAM'. B pe3ynbrare OH MpenaoKul
nepeopMyITHPOBATh 3TU MOJIOKEHUS CIESIYIOIIUM 00pa3oM, ¢ TEM YTOOBI "MOTIIH JIOJDKHBIM
00pa3oM MpuUMEHSIThCS mosiokeHusI myHKTa 2 ctathl 6 MIITTIIT u crateu 3 BeeoOmeit
JIeKJIapalyuy IpaB YeJloBeKa:

IICMCpTHI)Ie IMPUTOBOPBI MOT'YT BBIHOCHTBECA TOJIBKO 3a CaAMBIC TSAXKKHUC IMPECTYIJICHUA,
COCTaB KOTOPLIX OIrpaHUYIMUBACTCA MPCAHAMEPCHHBIMU IMMPECTYIUICHUAMU CO CMCPTCIIbHBIM
HCXOOA0M. COOTBETCTBEHHO TAKHE IMPUTOBOPBI HC BEIHOCATCA 3a NPECTYIIIICHUA YHUCTO
MOJIMTHYCCKOT'O XapaKTEpa NI B TCX CIIy4dasaXx, KOoraa nmoJIMTH4YCCKad CTOPOHaA

MPECTYIJICHUS IEPEBEILIUBAET €0 YTOJIOBHBIE acrextbl" .

49. B 0oCHOBY IOJIOKEHUSI, B KOHEUHOM CUETE MPUHATOr0 DKOHOMUYECKUM ¥ ColMaIbHBIM

Coserom u ['enepainbHOl AccamOrieeid, B 11eJI0M ObLT IMOJIOKEH ITOT MOIXO/I:

"B cTpaHax, KOTOpble HE OTMEHUJIM CMEPTHOW Ka3HU, CMEPTHBIN IPUTOBOP MOXKET OBITH
BBIHECEH JIMILb 34 CaMble CEpbE3HBIC NIPECTYIUICHHUS], IPUYEM IIPENYCMAaTPUBACTCSA, YTO UX
COCTaB OrPaHUYMBACTCS IIPEAHAMEPEHHBIMHU IIPECTYIUICHUSIMU CO CMEPTENBHBIM UCXO0M

v n 7
WU APYTUMU YPE3BBIYANHO TAKCIBIMHA ITOCICACTBUAMU ° .

50. Pa3paborannbie KomuTeToM rapaHTun ObUIM TPUHATH DKOHOMHUYECKUM U COIHaIbHBIM
CoBeTOM U BNOCTEACTBUY - | eHepanbHOM Accambieeii™, 1 Coser npocuit ['enepanbHOTO
CeKpeTaps PEeCTABISTh JOKIAIBI 00 OCYIIECTBICHHH TOCYIapCTBAME STHX TAPAHTHIA ..

B noxnanax I'eHepanbHOro cekpeTapsi MPOSCHSAETCS CMBICH, Ha IPAKTUKE BKJIAAbIBAEMBIN BO
¢dpasy "npenHaMepeHHbIe TPECTYIUICHUS CO CMEPTENEHBIM UCXOJIOM WIIH APYTUMH Ype3BbIYaitHO
TSOKETIBIMU TTOCIIEACTBUAMEU . OTMETHB, YTO HCIIOJIb30BAaHHUE ATON (POPMYIUPOBKH OTKPBLIO
BO3MOXXHOCTH "J1JIs €€ IIUPOKOTO TOJIKOBAHHUS B psiie cTpaH”, ['eHepanbHbIN CEKpeTaph MpUILE

K BBIBOJIY O TOM, YTO 'CMBICJI HOHSTHH "'TpeJHaMEPEHHBIE TPECTYIUIEHUS U "TPECTYIUIEHUS CO
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CMEPTCIBbHBIM UCXOO0OM HUJIN APYTUMHU ‘IpC3BBI‘{aI>'IHO TAXKCIIBIMHU l'IOC.]'ICI[CTBI/ISIMI/III mnpeamnojaract,
YTO TAKHC MPCCTYIIICHUA JOJIKHBI ITPCACTABIIATD coboit YIrpo3y aJjid ’)KU3HU B TOM CMBICJIC, YTO

TaKasd yrpo3a A0JI’KHa ABJIATHCA BECbMa BEPOATHBIM ITOCICACTBUEM COOTBCTCTBYIOIICTO

n 10
eSTHUS 0.

51. Yro kacaercs KOHKPETHBIX MpaBoHapyleHuid, To Komuccus no npaBam yenoBeka u
Komuret no nmpasam 4esioBeka ONpeaeIvIz, YTO IMUPOKUN KPYT KOHKPETHBIX IIPABOHAPYILICHUI

BBIXOJMT 33 PaMKH 'HanOoJjee TSHKKUX IPECTYIIEHUH', 32 KOTOPbIE MOXKET ObITh Ha3HAUYEHA

101 .
CMEpTHas Ka3Hb ! K HEM OTHOCSATCS: MOXHIIIEHHE JIpYyroro JIMILA, He IpUBELIEE K CMeanloz,

. 1 1
TMOJICTPEKATENBCTBO K COBEPIICHHIO caMOyOmiicTBa ™, CympyxKeckas n3MeHa' >,

BepOOTCTyHHI/I‘-IeCTBOIOS, KOppyHIII/ISIlOG, MPECTYIJIEHUS, CBA3aHHBIE C HapKOTI/IKaMI/I107,
SKOHOMHUYECKHUE HpGCTyrUIGHHSIlOB, BBIPAXKEHHUE CBOUX y6e>KI[eHI/H‘/’1109, (uHAHCOBEBIE
HpGCTyHJIeHI/ISIllo, pactpara UMyIIECTBA JOJKHOCTHBIMU mnamu™, YKJIOHEHHE OT BOMHCKOM
CJIy>K651112, aKThI FOMOCCKcyaJII/I3M21113, HE3aKOHHBIEC CEKCYaJIbHbIE OTHOLICHHS CEKCYyaJIbHbIE

OTHOIICHHS 110 0GOI0HOMY COTIIACHIO MEXTy B3POCIBIMHU TApTHEPAMI ), Kpa)ka i Tpabex ¢
TIPHUMEHEHHEM CHIIBI, PETHIHO3HAs IPAKTHKA ' [ONHTHYCCKHIE PABOHAPYIICHHS .
[Mocnennue co3aa0T 0coObIe TPYAHOCTH, IIOCKOJIBKY ONpeAeTIeHHe IPAaBOHAPYIICHUH TPOTUB
rocy/1apcTBa WM MOJUTHYECKOT0 MOPSAIKA YaCTO SIBJISIETCSA HIMPOKKUM, OXBAThIBasl KaK
HECEpbE3HbIE, TAK U OUEHb CEPbE3HBIE ITPECTYIUIEHNUS, @ TAK)KE JBYCMBICIIEHHBIM, OCTABJISAS
IIPaBO OINpEENICHUs XapaKTepa MpaBoHapylleHus npaBuTenbcTBy. Ciydau, koraa Komurter

BbIpaxxkall 00€CIOKOCHHOCTh 110 MMOoBOJY TOI'0, YTO MPAaBOHAPYUICHU A, IIPEATIOIaratoIIne

n llll n n
CMEPTHYIO Ka3Hb, SBISIOTCS YPE3MEPHO PACILIBIBYATHIMU % "werounsvu”?,

n II121 n L
OIpPCACIICHHBIMUA CBO6OZIHO , SBJAIOTCA CTOJIb IIMPOKHUMHU, YTO OXBATBIBAIKOT LECJIbIM CIICKTP

nl22

JeSTHUNA PAa3TUIHON TSHKECTH' ™, HiTH "KBaTM(PUIUPYIOTCS C UCTIOIB30BaHUEM HACTOJIBKO

MHUPOKUX TCPMHUHOB, UYTO BEHIHCCCHUE CMCPTHOT'O ITPUTOBOPA MOKET OKA3aTHCA CICACTBUEM

nl23

IPUMEHEHHUS BeCbMa CyOBEKTUBHBIX KpUTEPUEB" ™, KACAJINCh 3aKOHOB, IEHCTBYIOIINX B

OTHOUIEHWUH 'BBICTYIJIEHUH IIPOTUB CYIIECTBYIOLIUX MOPSIIKOB U HAPYIIEHUS HHTEPECOB
ll124 n

HallMOHAJIBHOM Oe30macHOoCTH" ™, "MOCATaTeIbCTB Ha BHYTPEHHIOI 0€3011acHOCTh
II12 n L2 A d ~ ~
rocyapcrsa" >, "KkaTeropuii pecTyIUICH I, KACAIOMMXCS BHYTPEHHEH W BHEIIHEH
ll12 n L ll127
6esomacHocTi" %%, "cemapaTu3ma, IMHOHAXA MK MOICTPEKATENBCTBA K BOitHe" '/, IHPOKOro

12 .
OIIpEEIIEHUs TEPPOPU3MA u Pa3JIMYHBIX JPYTUX MOJTUTHYECKUX HpaBOHapymeﬂnnlzg.

52. KomwuTer mmo mpaBam 4enoBeKa C/Ieall BBIBOJBI O MPUHIMITHAIBHOM COJIEPKAHUN
MOJIOXKEHHUS 0 "Hanbosee TSAKKUX MPECTYIUIEHUSIX"', KOTOPOE COOTBETCTBYET BBIBOJAM,
CeJIaHHBIM B FapaHTUSX U KOMMEHTapusx ['eHeparbHOro cekperapsi, U Jajiee pa3BUBAET HX.

B onHOM U3 CBOMX MEpBBIX 3aMedyaHuil ob1ero nopsaka Komurer ormeyan, uyto: "nuimeHue
JIOJEH )KU3HU rOCyIapCTBEHHBIMU BJIACTSMH SIBJISIETCS] BOIIPOCOM YPE3BBIYAHOMN CII0KHOCTH.
[TosTOMY 3aKOHOM JTOJKHBI CTPOTO PETYIUPOBATHCS U OTPaHUYNBATHCS T€ 00CTOSATENBCTBA, IPU

KOTOPBIX YCITOBCK MOXKCT OBITH JUIIEH KU3HHU TAKUMU OopraHaMu BJIaCTH. .. .KomureTr
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PUIEPKUBAETCS TOTO MHEHUS, YTO BBIPAKEHHE ' caMble TSDKKHE MIPECTYIUIEHNsI HE00XO0AUMO
TOJIKOBATh OTPAaHUYUTENBHO KaK 03HAYaIOIIHNE TO, YTO CMEPTHBIA IPUTOBOP JAOJKEH SBIATHCS
HCKITIOUnTeNbHOM Mepoit” ™. IToT aHamM3 GBUT B 3HAYNTETLHO CTENICHH YCOBEPIICHCTBOBAH B
MOCIIEAYIOLIUE NECATUIIETHS 3a CUET OIBITA, IIOJIYYEHHOIO ITPU PAaCCMOTPEHUH MHOYKECTBA
KOHKPETHBIX CUTYyallMi, KOTOpbIE 00CYKaINCh BbIIIE, U 0030p CEroJHAIIHEN Cy1e0HON
IPAKTUKHU MOATAIKUBAET K 00Jiee TOUHBIM 3aKJIIOUEHUsAM. Bo-nepBhIX, 10 cUX nop
o0ecrokoeHHOCTh KomuTeTa B I1aHe OTHECEHUS K KaTeropuu HauboJiee TSHKKUX
npeCTyHneHHﬁlgl HE BBI3BIBAJIM TOJIBKO JIENIa, CBsI3aHHBIE ¢ yOMiicTBOM. B0o-BTOpBIX, OH
IIOCJIEIOBATEIbHO OTBEpraJl IPAKTUKY BBIHECEHUS CMEPTHBIX IIPUTOBOPOB 3a IIPAaBOHAPYIICHUS,
KOTOpbIE HE PUBO/IIIN K THOCIH denoBeka’ -, B-tpersux, BbiBoj KomuTera o TOM, 9T0
CMepTHas Ka3Hb MOKET HE SBJIATHCS 0053aTeNIbHON JaXKe 3a COBEpIICHNE YOUICTBA, YKa3bIBAET
Ha TO, YTO B Py HanOoJjee TSHKKUX MPECTYIUICHUH TOIDKHBI OBITh, KAK MUHUMYM, HAMEPEHHBIE
HACHJIBCTBEHHBIC ICHCTBHS, IPHBOISIIIE K THOeH denoBeka . Komurer 1 Komuccns
JEHCTBUTENBHO BBIBOAAT MPAKTUYECKH JIFOOYIO BO3MOKHYIO KaTETOPUIO MPAaBOHAPYILIEHUS, 32
UCKJIIOYEHHEM YOUICTBA, 32 PAMKHU KaTETOpUU HauOoJIee TSKKUX IPECTYyIIIEHUH.

53. BsIBOX, KOTOPBIM MOXHO C/I€TIaTh HA OCHOBE TIIATEILHOIO M CHCTEMAaTHYECKOro 063opa
IIPAKTUKHU BCeX INIaBHbIX opraHoB Oprannszanun O0bennHeHHbIX Hamuil, 3aHnMaromuxcst
TOJIKOBAaHUEM JTHUX IOJIOKEHHM, 3aKIIF0YAETCS B TOM, UTO CMEPTHAsI Ka3Hb MOKET Ha3HA4aThCs
JMIIb B CTPOIOM COOTBETCTBUU C TPEOOBAHUEM, COTIACHO KOTOPOMY OHA JJOJKHA
OTrpaHUYMBATHCS HanOOoJIee TAKKUMHU IPECTYIUIEHUSMH, B TEX CIIydasx, KOrJa MOXKHO J0Ka3aTh

HaJIM4YMe HAaMEPEHUs COBEPIINTh YOUNHCTBO, KOTOPOE MPHUBEINO K TN YeI0BeKa.
D. 3anpeumenue 00s13aTe/IbHONH CMEPTHOM KAa3HM

54. CrneuunanbHbIi JOKJIAAUUK HAIlpaBUJI COOOIIEHUS PsiIy IPABUTENBCTB, YKa3aB, YTO 3aKOHBI,
nperoararmye oos3areIbHOe Ha3HAYeHHE CMEPTHOM Ka3HH, 3alpeleHbl 110
MEXyHApOJIHOMY TpaBy MpaB yeloBeka. B HacTosiem paszzaene 6ojee moIpoOoHO
paccMaTpUBarOTCs IIPABOBBIE ITOJIOKEHHUS, JIEXKAIINE B OCHOBE 3TOTO 3anpeTa134. Touka 3peHus
CrennanabHOro JOKJIaJUMKa OCHOBaHA Ha MOJIX0/I€, TPUHATOM MPAKTUUYECKH KaXK/IbIM Cy/1€0HBIM
WIM KBa3UCYy/1€OHBIM ITPABO3AIUTHBIM OPraHOM MHUPA, U B LIEJIOM COOTBETCTBYET EMY.

B yactHOCTH, OHA y4uTBIBaeT NpakTUKy Komuccuu 1o npasam qenoBexa™> u Komurera mo
IpaBaM 4esioBeka. Kpome Toro, 3ToT ke MOoAXO0A NPUHAT IMUPOKUM KPYrOM HallMOHAIbHBIX
CYJIOB U IPYTUX CYJACOHBIX OPTaHOB, TAKUX, Kak TalHbBIN coser . [TpaBoBOE 000OCHOBAaHKE ITHX
B3IJIAJIOB SIBJISIETCS BEChbMa yOEIUTEIbHBIM, KOT I JIEJIO KAacaeTCsl TOJIKOBAHUS MEXTYHAPOTHBIX
IIPaBO3ALUTHBIX HOPM, HE3aBUCUMO OT TOI'0, OCHOBBIBAIOTCS JIM OHHM HA JOTOBOPHOM HJIN

0OBIYHOM npaBels7.
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55. HHTYWTUBHBIN apryMeHT NPOTHB 005S3aTeIbHON CMEPTHOM Ka3HU SBISETCS] BECKUM -
KOHEYHO, YeJIOBEK, IPUTOBOPEHHBIN K CMEPTH, 3aCIyKUBAET IIaHCa U3JI0KUTh COOOpakKeHUs, Ha
OCHOBaHUU KOTOPBIX €MY WU €i ClIeJlyeT pa3pelIuTh OCTaThCs B )KUBBIX, - HO HEKOTOPHIE
MPOJOHKAIOT YTBEPKIATh, YTO B TAKOH BO3MOKHOCTHU MOXKET OBITh OTKa3aHO. [ JaBHBIN JOBOJ,
BBIJIBUTAEMBII B MOJIb3y COBMECTUMOCTHU 00s513aT€TbHON CMEPTHON Ka3HU C MEXTYHAPOHBIM
IIPaBOM IIPAB YEJIOBEKA, 3aKJIF0YAETCSl B TOM, UTO IMOCKOJIBbKY MPECTYIUIEHUS], ITPEIIoJIaratoiime
TaKue HaKa3aHUs, IBSIOTCS TOJIBKO 'HanOoJee TSHKKUMHU MPECTYIUICHUSIMH', TO B TIpoIiecce
oTIpesieNIeHUs BHHOBHOCTH OYAYT U3Yy4eHBI Bce (DAKTHI, UMEIONIHE FOPUINIECKOE OTHOIICHUE K
BOIIPOCY O JTOMYCTUMOCTH TaKoro HakazaHus. K aTomy J00aBIISIIOT, UTO €CIIA OCY>KIECHHBII

II138
, TO

BOCIIOJIb3YETCSI CBOMM ' TIPaBOM IIPOCUTH O IOMUJIOBAHUU WM O CMATYEHUH [IPUTOBOpa
OyIyT U3Yy4eHHI Ipyrue GaKkTophbl, UMEIONIHE OTHOIIEHUE K 00ECTICUCHHUIO CITPABEIITUBOCTH.
O,Z[HaKO KIJIFOYEBBIC DJICMCHTHI, BBIABIICHHBIC HAa OCHOBEC I10AX014, KOTOpI)IM pYKOBOI[CTBYIOTCSI
FJIO63,JII>HI)IC HpaBOSaIIII/ITHBIC OpFaHBI, 3aKJIOYar0TCsAa B TOM, 4YTO JOJI?KHOC HpI/IMeHeHI/Ie HpaBa
IIPaB YeJIOBEKa, 0COOCHHO €T0 MOJ0KEHUS O TOM, UTO "HUKTO HE MOXET OBITh MMPOU3BOIHHO

Ill n
JIMIICH XKU3HU 39 U UYTO HHUKTO HC OJOJDKCH IMOABEPraThbCA ... ;KECTOKOMY, 6€quHOBe‘lHOMy Ui

Ill
YHUXKAIOLIEMY €T0 JOCTOMHCTBO ... HAKa3aHUIO 0 TpeOYIOT B3BEUIMBAHUS BCEX (PAaKTOPOB,
KOTOpBIE€ HE OYAYT NPUHATHI BO BHUMaHUE B MPOLIECCE ONPEEIIEHUS TOTO, SIBISETCS JIN

o n nl4l
OOBHHSIEMBIH BUHOBHBIM B COBCPUICHUHA HanboIee TSHKKOTO MPpECTYIUICHUA

. B pesynbrare
3TH (H)aKTOPBI MOTYT OBITH MIPUHSATHI BO BHUMAHHE TOJIBKO B KOHTEKCTE BEIHECEHHS CyIeOHBIMU
OopraHaMu IIPUrOBOPOB Ha MHAMBUIYAJIbHON OCHOBE IIPU PACCMOTPEHUH €1, IPEIIO0Iararoux

142
CMEPTHYIO Ka3Hb .

56. Ilonmmanwue, B COOTBETCTBUH C KOTOPHIM 00sI3aTEIbHBIE CMEPTHBIC IPUTOBOPBI CaMH TI0
cebe SIBISIOTCS HAPYIICHHUSIME IPaBa MPaB YeJIOBEKa, TPOUCTEKAST M3 YCHIIHH psa CyIeOHBIX U
KBa3UCYJCOHBIX OPTaHOB 110 IPOBEJICHUIO PA3TPAHUUCHUS MEXK]TY YBAXKAIOIIIMH U
HEYBAKAIOIUMU TIpaBa YeJIOBEKa 3aKOHaMHU 00 00s13aTeNbHOM CMEepPTHOM Ka3Hu. Kaxbril u3
HUX CHaJaJia MBITAICS ONPEEIUTh, SIBISETCS JIM TO WIH HHOE KOHKPETHOE MTPaBOHAPYIIICHHE,
KapaeMoe 0053aTeIbHON CMEPTHOW Ka3HbIO, JOCTATOYHO Y3KO OMPEAETICHHBIM, C TEM YTOOBI
CMepTHas Ka3Hb ObLJIa CIIPaBEITMBOM Kapou VISl KaXX0TO OCYKJICHHOTO 3a COBEPIIIEHUE TaKOTO
MpeCTyIUIeHUs. B mporiecce Takoro pacCMOTPEHUsT KOHKPETHBIX MPECTYIUICHU BO3SHHUK BBIBOJ O
TOM, 4TO, Ta)Ke €CII IPaBOHAPYIICHHE OBIIIO C(HOPMYITHPOBAHO TAKUM 00pa30oM, YTOOBI
OXBAaTHIBaTh TOJIHKO "HarboJee TSHKKHE MPECTYIICHUS , HEN30€KHO OYIyT BO3HUKATH JAPyTHe
(hakTOpHI 1O KaXIOMy WHIUBUIYATHHOMY JIeTy, KOTOpPBIE OYAyT UMETh OTHOIIEHUE K
PaBOBOMY OTIPEAETICHHUIO TOTO, COOTBETCTBYET JIM CMEPTHAsI Ka3Hb TaK)Ke COOJIIO/ICHHIO MPaB
4eI0BeKa OOBHHIEMOro . BBIBOJ B TEOPHH M Ha IPAKTHKE 3aKII0UANCS B TOM, UTO YBAXKCHHE
IpaB 4eJ0BEKa MOYKHO HaJIe)KHO 00ECIICUUTh B JIeNax, MPEaNoaralolluX CMEPTHYIO Ka3Hb,
JUIIB B TOM CITy4ae, eCIH CYAbl OYAyT BEBIHOCUTH IPUTOBOPHI IO KAKIOMY KOHKPETHOMY JEITy

o 144
Ha HTHAUBUAYAJIbHOW OCHOBC C YUCTOM BCCX COOTBCTCTBYIOIIUX q)aKTOPOB .
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57. KomuTeT no npaBaM 4yenoBeKa NEPBHIN pa3 paccMaTpuBai Bopoc 00 00s13aTeNbHOM
CMEpTHOM Ka3HM B paMKax cojepskamierocs B MIIT'TIIT tpe6oBanus o TOM, 4TO "CMEPTHBIC
TIPUTOBOPHI MOTYT BBIHOCHTBCS TONBKO 33 CaMble TSKKHE IpecTyruieHus’ . B nene JIy6ymo
npomus 3amoOuy 3asBUTENb ObLT IPUTOBOPEH K CMEPTHON Ka3HU B COOTBETCTBHHU C 3aKOHOM,
IpeJoJiaraBIiuM 00s3aTeNIbHYI0 CMEPTHYIO Ka3Hb 3a OrpadiieHue MpU OTArYaroInuX
00CTOSITENLCTBAX C IPUMEHEHUEM OTHECTPEIBHOTO OpykHs. KoMHUTET mpuien K BBIBOAY O TOM,
YTO OMNpeEeSIEHNE JaHHOT0 MPAaBOHAPYILIEHUSI UMENO CIUIIKOM IIUPOKUE PAMKHU, IOCKOJIBKY OHO
BKJIIOUAJIO B ce0d MPECTYIUIEHHE, KOTOPOE ''HE MPHUBEJIO K CMEPTU WJIM PAaHEHUIO KaKOT0-JIN00
", TIockonbKy HEKOTOPBIE M3 IIPECTYILICHHIT, BXOSIIHE B KATETOPHIO JAHHBIX
NpaBOHAPYIICHUH, HEJIb3S1 Ha3BaTh HanboJee TSHKKUMH, 00s13aTeNbHasi CMEPTHAS Ka3Hb ObLIa
HEYMECTHOM. DTOT BBIBOJ 3aKJIIOYAJICS HE B TOM, YTO 00s3aTeNIbHAsl CMEPTHAs Ka3Hb
MMMaHEHTHO HapylllaeT MeXIyHapoaHOE MpaBo. XOTs 00s3aTenbHasi CMEPTHAs Ka3Hb B JAaHHOM
cirydae Obla HermpuemiieMoi, KomuTteT BrIckaszan OCTOPOKHYIO TOUKY 3PEHHUS O TOM, UTO
COITYTCTBYIOIIHUE JIE(PEKTHl MOXKHO ObLTO OB UCTIPABUTh, PUHSB 3aKOHOAATEIBHYIO TIONPABKY,
KOTOpasi MO3BOJIHJIIA ObI TPOBOIUTH TOMIOJHUTEIBHBIE PA3IMYMs IPH KOAU(PHUKAIINN TaHHOTO
IIPaBOHAPYIICHHUS.

58. Ilocnenyromue nena yoennnu KoMuTeT B TOM, 4TO TaKO€ PEIIEHHE HAa MIPAKTUKE SBIISIETCS
HEXM3HECTIOCOOHBIM. VHBIMM cI0BaMH, COJIeprKalliecs B 3aKOHAX KJIaCCU(PUKALUU
MMMaHEHTHO UMEIOT CJIIMIIKOM IIHPOKHE paMKH, a TpeOyromasicsi MponopLHUOHaIbHOCTh

AOCTWIKUMaA JIMIIb MYTEM BBIHCCCHUS MPUTOBOPOB HA HHIIHBPII[yB,JIbHOﬁ OCHOBE’:147

. Heno
Tomncon npomue Cenm-Buncenma xacanoch 0053aTeIbHOTO CMEPTHOTO MPUTOBOPA 32
yOUHCTBO, KOTOpOE OBLIO OIpeIeNICHO KaK BKIIOYAOIIee B ceOs " yMBITIIICHHBIC aKThl HACHITHS,
MOBJICKIIIKE 32 CO00H CMepTh genoseka"'*®, Komurer mocraHoBu, 4T0 06s3aTebHBIN
CMEPTHBIN NPUTOBOP OBLT "IPOU3BOJIBHBIM" 1aXKe B TEX OOCTOSITEILCTBAX, TOCKOJIBKY CY/J|
MIPOSIBIJT TIPOM3BOJT, OTKA3aBITUCh PACCMATPUBATh " IMYHBIC 00CTOSITEILCTBA OOBUHAEMOTO" 1
"00CTOATENBCTBA KOHKPETHOTO TIPECTYIUICHHS ', C TEM YTOOBI YCTAHOBUTD, ' YMECTHA JI TaKast
MCKITIOYHTENbHas GopMa Hakasanus ..." . B nene Kenneou npomus Tpunuoada u To6azo
Komwurer nomren naxe gapiie, KOT/1a TOCTAaHOBWII, YTO 0053aTEIbHbBIN CMEPTHBIA PUTOBOP 32
yOUICTBO, KOTOPBIA, COTJIACHO OTPEIEICHUIO, MOXKET BBIHOCUTHCA U B "'TEX Cllydasx, KOraa
YeJIOBEK COBEpIIaeT (PEeIOHNUIO C HACUIbCTBEHHBIMH JIEHCTBUSAMHU B OTHOILIICHUHN JINYHOCTH U
KOTI'Jla 3TO HACWJINE UMEET CBOUM J1aKe HEMPEAYMBIIIJIEHHBIM PE3YJIbTaTOM CMEPTD KEPTBHI
SIBJISIETCS. HAPYIICHHEM 3aIIpeTa Ha IIPOM3BOJIBHOE JIHIIICHHE YeloBeKa sKi3H 2. TIpo6iema,
KOTOPYO BbIsIBWJI KOMUTET B 3TOM M NOCIEAYIOUIUX J€Nax, 3aKI04alach HE B TOM, YTO TOT UJIU
WHOH YeJIoBeK OBUT MPUTOBOPEH K CMEPTHOM Ka3HM 3a MPECTYIUIEHHE, KOTOPOe He OBLIO
BKJIIOUEHO B KaTeropuio Haubosee TsHKKUX. OHa CKopee 3aKiIoyanach B TOM, YTO OCYX/IECHHUA 3a
COBEpULICHHE OJIHOTO U3 HanboJee TKKUX MPECTYIIIEHUM caMoro no cede He JOCTAaTOYHO IS

151
TOT0, 4TOOBI YIOBIIETBOPUTH Apyrue TpeOOoBaHUS MpaBa MpaB YeJIOBEKa o



A/HRC/4/20
page 23

59.  DTOoT e JIOTUYECKUH MyTh - OT IPOBEPKHU KATETOPUid MPECTYIUICHUH, TIPENoIaratonux
00s3aTeNbHYI0 CMEPTHYIO Ka3Hb, Ha MPEAMET YPE3MEPHO MIMPOKHUX PAMOK 10 TpeOOBaHUS
OTHOCHUTEIIbHO BBIHECEHUS IIPUTOBOPOB HAa MHAMBHIYATbHON OCHOBE - OBLIT MPOMJIEH PSIIOM
JIPYTUX CyIAeOHBIX opraHoB, BKItouas CyneOHbIi komuTeT TaitHOro cosera’® u BepxoBHblii cyn
Wupuu. [Nocnenuuii B nene Mumxy yCTaHOBUII, 4YTO CaMoO JIUIIIb MHOTO00Opa3ue ClieHApUEB, TIPU
KOTOPBIX 0COOEHHBIE 0OCTOSTENHCTBA CIeIaN ObI CMEPTHYIO Ka3Hb JOMYCTUMOHN B OJTHOM
ClIly4ae U HEJI0NyCTUMOIL - B IPYTrOM, XOTsI, Ha IEPBBIN B3IJISL, PEUb 111J1a 00 aHAJIOTUYHBIX
00CTOSITENILCTBAX,, CBUJETENILCTBYET O HEBO3MOYKHOCTH BBIHECEHMSI CIIPABEAJIMBOTO
0053aTeIbHOT0 CMEPTHOIO IIPUTOBOPA, BCIEIACTBUE YEr0 ObLIT CIEJIaH BBIBOJ O TOM, UTO:

"Heo6x01uM0 MOMHUTE O TOM, UTO MEPHI HaKa3aHUs 3a KaKoe-TM0O MpaBOHAPYIIIEHNE
BBIHOCSITCSI HE Ha OCHOBAHUHU TOTO HAa3BaHUA, KOTOPOE MPHCBOCHO TAKOMY
NpaBOHAPYUICHUIO - HanpuMep "kpaxa”, "oOman" mim "youiictBo". PykoBojcTBOM npu
OTIpeNIeICHUU Mephl HaKa3aHUsI ABISETCS TSHKECTh MPECTYIUICHHSI, U HETIb35 ONIPEIEIIUTh,
HACKOJIBKO TSHKKUM OBIJIO TIPECTYIUIEHHE 03 ydeTa 00CTOSATENBCTB, B KOTOPBIX OHO OBLIO
COBEPUIEHO, €r0 MOTUBALIMHU U MOCJIEICTBUN. 3aKOHOJATeNbHas BIacTh HE MOYKET JI€aTh
YMECTHBIE 00CTOSTEHCTBA HEYMECTHBIMH, JIMIIATh CY/Ibl UX 3aKOHHBIX MTOJTHOMOYHH,
CBSI3aHHBIX C IPUHATHEM PELICHUI O HEBBIHECEHUH CMEPTHBIX IPUTOBOPOB B
COOTBETCTBYIOIIUX JeNIaX, 3aCTaBISATh UX 3aKPHIBATh IJ1a3a Ha CMATYAIOIINE
0OCTOSITENILCTBA U BO3JIaraTh Ha HUX COMHUTENIbHYIO U HEUECTHYIO 00sI3aHHOCTh BHIHOCUTD
npeopeeIeHHbIE CMEPTHBIE TPUTOBOPHI... CTaHIapTU3UPOBAHHBIN 00s3aTEIBHBIN
IPUTOBOP, J1a €Il B TeX CIIydasx, KOrjaa OH MPUHUMAET (pOpMy CMEPTHOTO, HE MOKET
NPUHATH BO BHUMaHUE (aKThl H 00CTOATENbCTBA KAXK/I0TO KOHKPETHOTO Aea. VIMeHHO
9TH (haKThI U OOCTOATEIHCTBA PEACTABISIIOT CO00M HAAEKHBIN OPHUEHTHP TIPU PEIICHUN
BOIIPOCA O BRIHECEHUH MIPUTOBOPA B TOM MJIM MHOM WHAMBUIYAIbHOM Jiene. beckoHeuHoe
MHO>KECTBO JIeJT U TpaHel KaI0ro Jela cIenaio Obl 00IIe HOPMbI THO0
OeccMBICIEHHBIM "'11a0I0HOM", TMO0 KOHCTATaIMENd OYEBUIHOIO ... 3ajayva,
BBITIOJTHSIEMAsI 3aKOHOIATEeIISIMU TIPU TPUHSATHHU [3aKOHOB 00 0053aTeNIbHOI CMEPTHOM

Ill
Ka3HI/I], MPEBOCXOOUT AK€ HBIHCIITHUC YCJIIOBCUYCCKUC CIIOCOOHOCTH ... 53.

60. Iloaxom, KOTOPBIN pa3ENsIOT BCE MEXKTyHAPOAHbIE TPABO3ALIMTHBIE OPTaHbl, TOJHOCTHIO
COOTBETCTBYET BbIBOJY CyJla 0 TOM, 4UTO "'3aKOH TEPSIET YBaXEHUE U YMECTHOCTh, KOT/1a OH
BBIHY/1a€T BEPILIUTENEH [TPaBOCYANS BCIEIYIO BBIHOCUTH IPUTOBOPHI U IOCTAHOBJIATH, YTO BHE
3aBUCHUMOCTH OT OOCTOSITENILCTB MPECTYIIIEHUS IPECTYIHUK JI0JIKEH OBITh YMEPILBIIEH Uepe3

nosemenue "%,

61. C TakuM BBIBOJIOM MOXXHO HE COTJIACUTHLCS JIMIIb B TOM CITy4ae, eCIIH OTKa3aThCs OT
JlaBHEH npakTuku KoMuTeTa o nmpaBaM 4el0BeKa, B COOTBETCTBUH C KOTOPOUW MPABO HA )KU3Hb

ABJISIETCS ' BBICIIMM IIPaBOM" M UTO "JHILIEHUE JIFOJIEH )KU3HU FOCYAAPCTBEHHBIMU BJIACTSIMU
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SBJISIETCS BOIPOCOM 4pe3BblUaiiHON TspkecTH . ClieioBaTeIbHO, '3aKOHOM J0JKHBI CTPOTO
PETyJIMpPOBATHCSA U OTPAaHUUUBATBCS T€ 0OCTOSTENBCTBA, IIPU KOTOPBIX YEIOBEK MOXKET ObITH
JINIIEH KU3HH TAKUMH opraHamu BiacTu" >, Takum o6pa3oM, Ha IPAKTHKE HEH3MEHHO
YCTaHaBJIMBAJIOCh, YTO €CJIU pa3pelInuTh 00s3aTebHble CMEPTHBIE IPUTOBOPHI, TO HEKOTOPHIE
JFO/IM HEM30€XKHO OyIyT MPUTOBAPUBATHCS K CMEPTH, Aa)Ke HECMOTPS Ha TO, YTO IIPUTOBOP
Oyzer HecopasMepeH (PaKTUIECKUM OOCTOSITEILCTBAM COBEPIIEHHOTO UMH MTPECTYIIICHHUS.
Kakas 651 HETOUHOCTB HH JIOITyCKaJach MPH OMPEACICHNUN pa3Mepa mrpada uin cpoka
IIPUTOBOPA IO I0JIaM, HEOIIPEAEIEHHOCTh B OTHOILICHUH NTPUHATHS PELICHUS MEXAY KU3HBIO U
CMEPTBIO HECOBMECTHMA C TEM CTPOTMM KOHTPOJIEM, KOTOPBIM 3aKOH JOJIKEH OCYLIECTBIIATh B
OTHOIIEHMH 3allUTHI IpaBa Ha ku3Hb. Kak ormeuan BepxoBHsliii cyn Coequnennsix 1lITaros,

KOT/Ia MOJIOKMJI KOHEIl MPUMEHEHHIO 3TON CTPaHOi 003aTebHON CMEPTHOW Ka3HH,

"cMepTHas Ka3Hb C KAYECTBEHHON TOUYKHU 3PEHUS OTJIMYAETCS OT IPUrOBOpa B BUJIE
JHIIEHHUST CBOOO/IBI, HE3aBUCHMO OT €T0 POJOJDKUTENBHOCTH. CMEpTh B CHITY CBOEH
KOHEYHOCTH B OOJIbIIIEH CTENEHU OTINYAETCS OT MOKU3HEHHOTO 3aKJIIOUEHUS, UEM
CTOJICTHEE TIOPEMHOE 3aKJIFOUEHUE OTIMYAETCS OT 3aKIIOUYEHUS CPOKOM JIMIIb HA OJWH WU
J1Ba roja. B cuiy 3TOM KauyeCTBEHHON Pa3HHUIIBI CYLIECTBYET COOTBETCTBYIONIAs PA3HULIA B
HEO0OXOMMOCTH JOCTOBEPHO OIPENEIATh, YTO CMEPTHAsA Ka3Hb SIBJISIETCS HaJyIekKallen

~ lll
MCpPOH HAKA3aHUA B TOM UJIM HHOM KOHKPETHOM JICJIC 56.

62. Takum 00pazoMm, ICHO, UTO B JeaX, JAOIMYCKAIOIIUX CMEPTHYIO Ka3Hb, BEIHECEHUE CyIaMH
IPUTOBOPOB HA MHIMBUIYATbHONW OCHOBE HEOOXOAUMO JUIS IPEIYIPEKICHUS KECTOKOTO,
0ecuenoBEeYHOr0 UM YHUKAIOIIET0 JOCTOMHCTBO HAaKa3aHUsI U IPOU3BOJIBLHOIO JIUIIEHUS
JKU3HU.

V. BbIBOIAblI U PEKOMEHIALIUN

63. 3anpemeHne NpUMeHEHUs] CMEPTHOH KAa3HU B OTHOIIEHUH JIUI, KOTOPHIM HA MOMEHT
coBepIIeHHs NMPeCcTYIUIeHHs] He HCIOJHII0CH 18 jieT, MMeeT ocHOBOMOJIaraioniee 3HaYeHue
JJIS1 MEKIYHAPOAHOI0 npaBa npas 4enoBeka. Uciaamckas Pecnyboauka Upan siBasiercst
€¢/JUHCTBEHHOI CTPaHOIl B MUPE, B OTHOLLIEHUH KOTOPOii 51 NPOAOJIKAI0 MOJIYYATH
3HAYMTEJIbHOE YHCJI0 JOCTOBEPHBIX COOOIIEHHH 0 TOM, YTO TAKHE MPUTOBOPbI BHIHOCITCS
U B psiie cJIy4yae NPUBOIATCHA B HCIIOJIHEHHE B OTHOILICHUM HecoBeplIeHHoleTHX. Mpan
SIBJISIETCH YYACTHUKOM JIBYX J0r0BOPOB, KOTOPbIE NPSIMO CTABAT TAKYI0 IPAKTHKY BHE
3akoHa. Ha Mou HeoIHOKpPAaTHbIE, HANIPABJIABIINECSH B TeYeHHE HECKOJIbKHX JIeT MPOChObI
0 nocemenun Upana, ¢ TeM 4T00bI YCTAHOBUTDH JOCTOBEPHOCTH ITHX COOOLEHUI U MyTeM
AMAJIOTA U3YUYHUTh IMYTH YCTPAHEHUS KAKUX-JTH00 HEJOCTATKOB, He ObLIO MOJIy4eHO
HUKaKoro orsera. M 31o HecMOTps HA TOT GaKT, YTO ObLIO HANIPABJIEHO "' MOCTOSIHHOE
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npuriamenne” . Teneps 3To nmpeacTaBJsieT c000i BONMpoc, B OTHOIIEHUH KOTOoporo CoBety
OyneT He00OX0AUMO MPUHATH COOTBETCTBYIONIHE MEPHI.

64. MexayHapoaHoe MPAaBO MPAB YeJI0BEKA U MEKIYHAPOAHOEe TYMAHHUTAPHOE PAaBO
SIBJISIIOTCSI B3aUMO/IOMOJTHSIIOIUMH CBOIaMH NMPaBOBLIX HOPM. [lpensioxkeHus o Tom,
YTOOBI MAHJIAT MO BOMPOCY 0 BHECY/IeOHBIX Ka3HSIX U, YTO ropa3ao Baxknee, CoBeT mo
npaBaM 4eJIOBeKAa B 11€J10M ObLJIM JUIIEHbI BO3MOKHOCTH MPOBOAUTH PACCIe10BAHUS 110
BO3MOSKHBIM HAPYIIEHUSIM MPAB YeJI0BeKA UM T'YMAHUTAPHOI0 MPaBa, COBEPIIEHHBIM B
JI00OBIX YCJIOBUSAX, CONMPSIKEHHBIX HJIU HE COMPSI’KEHHBIX ¢ BOOPYKEHHBIM KOH()INKTOM
CaMbIM CyIIIeCTBEHHBIM 00pa3oM orpaHu4n/iu 0ol 3pPexTuBHOCTH COBETA M JINIIMIU ObI
001IeCTBEHHOCTH BCSIKOH BO3MOKHOCTH PACCMATPHBATH TaKHe HAPYIIEHHs B paMKax
MeskayHapoaHoro npasa. CoBery cieayeT MoAJep:KUBATh H NPOA0JKATH CBOIO IaBHIOIO
NMPAKTHKY, - KOTOPasi TOJbKO B CJIy4ae ¢ JAHHBIM MAaHIATOM ObL1a HAYATA MOYTH
YyeTBEePTh BeKa HA3a/l, - MPOBEAeHHs PacCIe0BAHMI M0 MPeANoaaraeMbIM HAPYIIEHUsIM
KaK MPaB YeJIOBeKa, TAK M TYMAHUTAPHOTO NMPAaBAa, aKe eCJId OHH COBEPIIAITCS B
YCJI0BHSIX BOOPYKEHHOT0 KOH(IUKTA.

65. B co0TBETCTBHH ¢ MEKIYHAPOAHBIM MPABOM CMEPTHASI Ka3Hb 0JI’KHA IPUMEHSAThCS
TOJILKO M0 OTHOIIEHHIO K HanboJiee TSKKUM NMPeCcTYIUIEHUsIM. JTa HOPMa, KaK U Bce
JAPyrue B ME:KIyHAPOTHOM NMpaBe NMPaB YeJI0BeKAa, He MOXKeT CyObeKTHBHO TOJIKOBATHCS
KAXK/I0H 0T/eJILHOW CTPaHOIi, €CJIM MbI He XOTHM U3BPATHUTH 3TOT OCHOBOMOJIAT AU
npuHnun. B TeyeHue mocjaeTHUX ABYX JeCATHIIETHI 0J1arogaps MMPoOKOMY KPyry
MEKIYHAPOIHBIX MPeledeHTOB YaJ0Ch BHECTH SICHOCTH B BOMIPOC 0 TOM, KaKHe
NMpecTyNnJeHus Ha 3AKOHHBIX OCHOBAHUSIX MOTYT ObITh KJIaCCH(PUIIMPOBAHBI KAK

" HamboJiee Tsskkue" . B pe3yibTare 3TOro cMepTHasi Ka3Hb MOKET HA3HAYATHCS JHMIIb B
TAKUX CJIy4YasX, KOrja MOKHO NMPOJAeMOHCTPUPOBATH HAJIUYME HAMEPEHNs YOUTh,
NPUBEAIIET0 K JIMIIEHNI0 YeJI0BEKA KU3HM.

66. IIpuaganue cMepTHOI Ka3HU 00A3aTEJIbHOI0 XapaKTepa B OTHOLIEHUH OMNpeaeTeHHbIX
NpecTynJeHnii TAKMM 00pa3oM, YTOObI Cy/ibe He pa3pemajoch NPUMHUMATHL BO BHUMAaHHE
HHIMBHUAYAJbHbIE 00CTOATEJIHCTBA TOT0 HJIM HHOTO OTAeJIbHOr0 0OBMHSEMOI0 NIPH
HA3HAYEeHUM NPUTOBOPA, SABJISIETCS POTHBONPABHBIM B COOTBETCTBHH € MEKIYHAPOAHBIM
NPaBOM NPaB YeJIOBeKA. JTO He 3HAYMT, YTO CTPAHBbI, COXPAHSIOIINE CMEPTHYIO Ka3Hb, He
MOTYT NPUMEHSATH 3Ty Mepy HaKa3aHus B 00JbIIMHCTBE e, Kacaluuxcs HanboJiee
THAKKHX NPeCcTyNJIeHUI, HO OHM 00513aHbI, 10 MeHbLIEH Mepe, IpelycMATPUBATH
BO3MO’KHOCTB TOT'0, YTOObI CY/AbS MOT IPUHUMATH pellleHHe 0 HeI0NMyCTHMOCTH CMEPTHOI0
NPUroBOpa B JeJie TOro M HHOT0 KOHKPETHOI0 JINLA B CBA3H € TEMHU WJIM HHBIMHU
CMSAT4AI0IHMHU 00CTOATEIbCTBAMM.
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IMpunoxenne |

IMPOCBHBbI O TIOCEHEHUSAX, HA KOTOPBIE J10 7 JEKABPS 2006 'OJJA
HE BbIJIN ITOJIYYEHBI OTBETbBI

Banrnagem. IIpocr6a nanmpasiena 20 mapra 2006 roga. I[Tocnemyromast mpocs6a
HanpasieHa 16 nosiopst 2006 romga. Oteta He noxydyeno. UYnenctso B CITY mo 2009 roza.

Bpa3uaus. [Ipocsba Hanpasnena 11 utons 2006 roxa. IIpaBuTenscTBO COOOMINIO O
CBOEM COTIJIaCHH B MPUHLMUIIE, HO YTO B MPEABBIOOpHOE BpeMs noe3ika HeymecTHa. Hoast
npock0a ObliIa HampaBiieHa 1mocie BEIOopoB, 16 HosOps 2006 roga. OTBeTa HE OTyUYEHO.

Kuraii. Ilpocs6a Hanpasnena 24 mapta 2005 rona. Berpeua ¢ IlocTosHHBIM

npezncraButeneM B XKenese B utone 2005 roga. OtBera He momyueHo. Ynencrso B CITY no
2009 rona.

HenTpanbHoappukanckas Pecnyoamnka. Ilpocs0a Hampasnena 16 HosOps 2006 rona.
OTBeTa HE MMOJIY4EHO.

CanbBagop. [IpocsOa nampasiena 20 mapra 2006 roga. OTBeTa 1Mo CyMIECTBY HE
TIOJTY4YEeHO.

HNupusa. Tlpock6a Hampasnena B oktsiope 2000 roma. Tlocnemyromiast mpock0a HampaBiieHa
1 nexabps 2005 rona. Berpeua c IlocTosinaeiM nipeactaButenem B XKenese B ntone 2006 rona.
[Mocnenyromue npockOb! HanpaBieHbl 6 cenTss0ps 2006 rona u 16 Hosops 2006 roga. OTBeta
He nonydeHo. Ynencrso B CITY no 2007 rona.

Hcnamckas Pecnydoauka Upan. TIpocs6a Hanpasnena 14 saaps 2004 rona ¢
yKa3aHUEM Ha TO, YTO MPABUTEILCTBOM OBLIO MPEJOCTABICHO MOCTOSHHOE MPUTIIAIICHHUE.
B HemocpencTBeHHOM OTBeTe OBUIO YKa3aHO, YTO MMOE3IKa B IPUHIIHIIE SIBJISICTCS IPHEMIIEMOH,
HO ee OyJeT HeoOXOAMMO PACCMOTPETh B KOHTEKCTE TOE3/I0K, KOTOPBIX JJOOMBAIOTCS APYyTHE
cnienuanbHele nponenypsl. [locnemyromee mucbmo HanpasieHo 11 dpespans 2005 rona.
4 anpenst 2005 rona Betpeda ¢ [TocrosiHubIM nipeacraButesneM B JKenese. Ilocnemyromntue
nuchMa HarpasieHsl 18 anpens 2005 roxa u 9 arycra 2005 roga. Cnemyromasi BCTpeya ¢
[MocrosinabM nipectaButesneM B JKenese 14 oktsa0ps 2005 roga. Iocneayromue nmucsma
HanpasieHsl 17 okta6ps 2005 rona u 16 Hos16pst 2006 roga. OTBeTa MO CYIIECTBY HE MOIYYEHO.
[TocTosiHHOE MpHUTIalIeHHE.
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Nunone3usi. [Ipocr6a Hanpasnena 27 centsaops 2004 roma. Ilocnemyromias nmpockoa
HarnpasieHa 13 mapta 2006 roga. OtBeTa mo cymiecTBy He nmojydeHo. Unencrtro B CITY no
2007 rona.

M3panab. I[Ipocrba Hanpasnena 16 urons 2006 roza, a Takke MpoBeCHa BCTpeda ¢
[TocTossHHbIM npencraBureneM B JKenese. [loaydeHO MUCBMO € yIOCTOBEPEHUEM MOJY4YEHHUS],
HO OTBETa II0 CYLIECTBY HE MOTYYCHO.

Kenus. IIpocrba nHanpasnena 20 mapta 2006 rona. Ilocnemyromnias mpock0a HampaBieHa
16 Hos0pst 2006 roga. OTBeTa HE MOIYICHO.

Jlaocckasi Haponno-/lemokparuueckas Pecny6auka. IIpocs6a nanpasiena 20 maprta
2006 roga. OTBeTra HE MOTYYEHO.

Henan. Ilpock6a Hanpasiena 27 centsops 2004 roga. OTBeTa 1Mo CymiecTBy He
TIOJTY4EeHO.

Makucran. [Ipock6a Hanpasnena B okTsi0pe 2000 roga. IMocnemyromas mpocsda
HanpasneHa 1 nqexabps 2005 roga. OtBeta mo cymiecTBy He oiyueHo. Ynenctso B CITU mo
2008 rona.

Hepy. IIpocwba ot 30 HOsOpst 2005 roga. Ilpunsra B ssuBape 2006 roga. YneHcTBO
B CITY no 2008 roxa. IlocTosiHHOE MpUTTIAlICHHE.

Poccuiickas ®@eaepanusi. [Ipocr6a nanpasnena B 2003 roxy. Ilocnemyrormiast mpochba
HanpasneHa 17 cearsopst 2004 rona. Ilocine KOHCYIbTaIUi C TOJDKHOCTHBIMHE JTUTIAMU
IpaBUTENbCTBA (HOPMYIMPOBKA MPOCHOBI ObLIIa M3MEHEHA, U OHA OblIa HarpaBiieHa 14 HioHS
2005 roga. Bcerpeun c 3amectutenem [loctossHHOTO peacTaBuTens B JKeHeBe B HIOHE U
okTsi0pe 2006 roga. OTBeTa MO CYIIECTBY HE MOTYUCHO.

CaynoBckast ApaBusi. [Ipocs6a Hanpasiena 11 mas 2005 rona. 27 urons 2005 rona
NPABUTEIBCTBO OTBETHIIO, YTO BPEMsl JIUIsl TOC3/IKH SIBIsIeTCsl HenoaxoasamuM. [locienyromiee
nuceMo HarpasiieHo 24 aprycra 2005 roga. Unencrso B CITH no 2009 roaa.

Cunranyp. Ilpocr0a nHampasnena 16 HosOpsa. 1 nexadpst 2006 roga oT npaBUTEIHCTBA
OBLJI MOJTYYeH OTBET C MPOCKOOH MpeacTaBUTh OOJIbIe HH(GOPMAIMH O IIENH MTOE3/IKH H ee

OTHOIICHHWU K MOEMY MaHJIaTy.
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Tpunugan u Tobaro. Ilpock6a HanpasieHa 16 HosiOpst 2006 roga. [ToxydeHo mUCHEMO C
yIocToBepeHreM noiyderusi. OTBeTa 10 CYIIECTBY HE MOJIYUEHO.

Tanaana. IIpoce6a Hanpasnena 8 HosOps 2004 roga. IlucemenHas nHpopManys
npezcTaBieHa npaBuTenscTBoM 31 stuBaps u 8 mapta 2005 roga. HoBble mpockObI HAalIpaBIeHBI
30 aBrycra 2005 roxa u 10 Host6pst 2005 roga. OTBeTa 1Mo CymIECTBY HE MOJTyYEHO.

Toro. IIpock6a Hampasnena 11 mast 2005 roga. IlpunsTa 26 oxrsa6ps 2005 rona.
23 mapta 2006 rosa OO0 HAMPABIEHO MUCHMO C MPOCHOOH MOATBEPAUTH KOHKPETHBIE CPOKH.
OtBeTa noxy4eHo He ObLIO.

Yraupaa. Ilpocs6a Hampasiena 20 mapra 2006 roga. OTBeTa moiaydeHo He ObLIO.

Coennnennsie HlTtatel AMepuku. IIpocs6a Hanpasnena 16 nostopst 2006 roma. OtBeta
MOJTy4eHO HEe OBLIO.

¥Y36ekucran. Ilpocs6a Hampasiena 19 mas 2005 roma. 20 mast 2005 royia mpaBUTETHCTBO
OTBETHUJIO 3asIBIIEHUEM JIS1 IPECCHI, B KOTOPOM YTBEPKAAJIO O "TPEAB3ATOCTH U
npenyOexaeHun” ¢ Moeil cTopoHsl. JlanpHeiero oTBeTa Ha ObLIO.

Benecyaaa. IIpockOa Hanpasiena 16 Hosiopst 2006 roga. OTBeTa Moy4eHo He ObLIO.

BrerHam. IIpocr6a nanpasnena 20 mapra 2006 roma. Ilocnenyromiast mpocrba
HanpasnieHa 16 Hoss6pst 2006 rona. OTBeTa moJyd4eHO HE OBLIO.

Hemen. TIpocn6a HampasiieHa 16 nosGps 2006 roa. B oTBeTe IpaBUTENLCTBA OT
20 HOs16pst 2006 rona coneprranack Mpock0a MpecTaBUTh OoJiee oIPOOHYI0 HH(pOpMAIIHIO, ¢
TeM YTOOBI "00eCIeUnTh MAaKCUMAJILHO BO3MOXKHBIN YPOBEHb COTPYAHUYECTBA U TOJIEPKKHU CO
CTOPOHBI IIPaBUTENBCTBA co CriennanbHbIM JoKIaadukoM”. OTBeT ObUT OTIIPaBICH
CriennansHBIM JoKIaTauKkoM 5 nexadpst 2006 rona.
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Ipunoxenne ||

NOTESTO THE REPORT

! The term “extrajudicial executions’ isused in this report to refer to executions other than

those carried out by the State in conformity with the law. Asexplained in my previous report
“[t]he terms of reference of this mandate are not best understood through efforts to define
individually the terms ‘extrajudicial’, ‘summary’ or ‘arbitrary’, or to seek to categorize any given
incident accordingly”. Rather, “the most productive focusis on the mandate itself, asit has
evolved over the years through the various resolutions of the General Assembly and the
Commission” (E/CN.4/2005/7, para. 6).

2 Seenote 3 below.
3 In order to comply with strict reporting deadlines, and to give Governments a minimum of
two months to reply, the present report reflects communications sent between 1 December 2005
and 30 September 2006, and responses received from Governments between 1 December 2005
and 1 December 2006. A comprehensive account of communications sent to Governments up to
1 December 2006, along with replies received up to the end of January 2007, and the relevant
observations of the Special Rapporteur, are reflected in addendum 1 to this report.

4 This report was extensively criticized by some Council members at the third session, but
most criticism was based upon aleaked version of adraft which was later significantly revised.
> Genera Assembly Res. 61/173 (2006), para. 13.

®  E/CN.4/2005/7, paras. 41-54.

! See, e.g., Communication of 4 May 2006 from the United States.
8 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996,
[.C.J. Reports 1996, para. 25.

9 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, 1.C.J. Reports 2004, para. 106; Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v. Uganda), 1.C.J. Reports 2005,
para. 216.

10 |d., at paras. 216-20, 345(3).

" Human Rights Committee, General Comment No. 31 (2004) on the nature of the general
legal obligation imposed on States parties to the Covenant (art. 2), CCPR/C/21/Rev.1/Add.13

(2004), para. 11.

2 CHR Res. 2005/34 and GA Res. 61/173.
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13 Alengthier list of examplesis provided in the communication sent to the United States on

30 November 2006. See also Daniel O’ Donnell, Trends in the Application of International
Humanitarian Law by United Nations Human Rights Mechanisms, 324 Int.| Rev. Red Cross 481
(1998).
14 CHRRes. 1992/S-1/1, para. 1.
5 |d.at para 9.
6 ECOSOC Decision 1992/305.
7 CHR Res. 1994/72, para. 4.
8 |d. at para. 7. Taking note of this resolution, the ECOSOC “approved ... [t]he
Commission’s ... request that the Special Rapporteur ... continue to submit periodic reports ...
on the implementation of Commission resolution 1994/72" , ECOSOC Res. 1994/262.
¥ CHRRes. $-3/1, para. 1.
2 |d. Thisresolution was explicitly endorsed by ECOSOC Decision 1994/223.
2L GA Res. 60/251 (2006).
22 CHR Res. 1982/29, para. 2; ECOSOC Res. 1982/35, para. 2.
2 See communication sent to the United States on 30 Nov. 2006.
24 E/CN.4/1983/16, paras. 29-39.
25
Id. at paras. 33-34.
% CHR Res. 1983/36, para. 3.
2 EICN.4/1992/30, p. 176.
% CHR Res. 1992/72, para. 3.
29 E/CN.4/1992/30, para. 649(f) and para. 651(b).
% The International Committee on the Red Cross (ICRC), although exercising valuable
humanitarian oversight in such matters, does not act in a manner which satisfies the need for

public accountability.

3 “Charges Reduced in Irag Killing”, Los Angeles Times, Dec. 8, 2004; “U.S. Officer Calls
Killing an Act of Mercy”, New York Times, 9 September, 2004.

2.
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¥ «“Army Officer Convicted in Iragi’s Death Is Freed”, New York Times, April 2, 2005.

3 “‘Mercy killing' of Iragi revives Gl conduct debate”, Los Angeles Times, Nov. 5, 2004.
® 0 d
¥ d

3 «y.S. soldier convicted in ‘mercy killing'”, Desert News (Salt Lake City), Jan. 15, 2005.

% “Army Officer Callsfor Death In Slaying Case”, New York Times, September 3, 2006.
¥ GenevaConvention I, 1949, Art. 12. Article 12 of Geneva Convention |l contains an
equivalent prohibition concerning wounded or shipwrecked at sea.

40" |CRC Commentary to the First Geneva Convention of 1949, p. 138.
4.

42 Additional Protocol | to the Geneva Conventions (1977), Art. 75(2)(a)(i). The
Commentary to this provision states explicitly that “cases in which the status of prisoner of war
or of protected person were denied to certain individuals, the protection of Article 75 must be
applied to them asaminimum”. Commentary to the First Additional Protocol to the Geneva
Conventions, p. 866, para. 3014. For asimilar situation with respect to another provision of the
Geneva Conventions (Fourth Geneva Convention, Art. 4), See Congo v. Uganda, |.C.J. Reports
2005, Judgment of 19 Dec. 2005, Separate Opinion of Judge Simma, para. 26 (“ The gap thus left
by Geneva Convention Article 4 has in the meantime been - deliberately - closed by Article 75 of
Protocol | Additional to the Geneva Conventions of 1949.”).

“ Protocol I, Art. 8(8). Asthe ICRC Commentary makes clear, the Protocol therefore “does
not retain the distinction made between these two categories by the Conventions as regards the
wounded and sick. On this basis awounded soldier and a wounded civilian are entitled to
identical protection.” Commentary to Protocol |, p. 117, para. 304. See also First Additional
protocol to the Geneva Conventions, Article 10.

4 Case Concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), 1986 I.C.J. Reports, p. 114, para. 218.

4% Geneva Conventions of 1949, Common Article 3.

4 Additional Protocol 11, Art. 7(1).

47 Additional Protocol I1, Art. 8.

8 International Committee of the Red Cross, Customary International Humanitarian Law

(Jean-Marie Henckaerts & Louise Doswald-Beck, eds. 2005) (hereinafter “ICRC Study on
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Customary law™), pp. 306-308 (Rule 87 - civilians and persons hors de combat must be treated
humanely), pp. 311-314 (Rule 89 - prohibition of murder of persons hors de combat),
pp. 403-405 (Rule 111 - protection of wounded, sick, and shipwrecked).

49 See eg., ICRC Commentary to the First Geneva Convention of 1949, p. 136 (“It isonly
the soldier who is himself seeking to kill who may be killed. The abandonment of all
aggressiveness should put an end to aggression.”).

% “‘Mercy Killing' of Iragi Revives GI Conduct Debate”, supra note 34.

L First Geneva Convention, art. 15; Second Geneva Convention, Art. 18; Fourth Geneva
Convention, Art. 16(2); Additional Protocol I, Art. 10; Geneva Conventions, Common Art. 3;
Additional Protocol I1, Art. 8, ICRC Study on Customary Law, supra note 49, at pp. 396-399

(Rule 109).

2 First Geneva Convention, Arts. 12(2), 15(1); Second Geneva Convention, Arts. 12(2), 18;
Fourth Geneva Convention, Art. 16(1); Geneva Conventions, Common Art. 3; Additional
Protocol 11, Arts. 7-8; ICRC Study on Customary law, supra note 49, at pp. 400-403.

5 E/CN.4/1984/29, paras. 38-40.

> ECOSOC Res. 1985/50; see generally Arbitrary and Summary Executions, Note by the
Secretary-General, E/AC.57/1984/16 (25 January 1984).

> E/CN.4/1985/17, para. 24.
% E/CN.4/1985/17, paras. 31-38.

> See eg., E/CN.4/1997/60, para. 91: “[The Safeguards state that] the scope of crimes
subject to the death penalty should not go beyond intentional crimes with lethal or other
extremely grave consequences. The Special Rapporteur concludes from this, that the death
penalty should be eliminated for crimes such as economic crimes and drug-related offences. In
thisregard, the Specia Rapporteur wishesto express his concern that certain countries, namely
China, the Islamic Republic of Iran, Malaysia, Singapore, Thailand and the United States of
America, maintain in their national legislation the option to impose the death penalty for
economic and/or drug-related offences.”

% Thislist isnot comprehensive. Inthe earlier years, especialy, the communications
addenda to the reports of the Special Rapporteur often do not include the full text of
communications, at times making the determination of the norms at issue difficult from today’s
vantage point.

*  E/CN.4/2006/53/Add.4, para. 35 (Nigeria); E/CN.4/2006/53/Add.2, para. 150 (Sudan);
E/CN.4/2003/3, para. 60 (Nigeria and Sudan); E/CN.4/2000/3, para. 70.

% E/CN.4/2006/53/Add.2, para. 150 (Sudan).
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1 E/CN.4/1994/7, para. 475 (Pakistan).

62 E/CN.4/1994/7, para. 209 (China).

3 E/CN.4/2006/53/Add.1, pp. 87-88 (Islamic Republic of Iran).

8 E/CN.4/1994/7, para. 209 (China).

% E/CN.4/2005/7/Add.1, para. 721 (Thailand).

% E/CN.4/1999/39/Add.1, para. 236 (Thailand); E/CN.4/2004/7/Add.1, paras. 524-525
(Singapore; see also E/CN.4/2004/7, para. 51).

7 A/51/457 (1996), para. 107.

% E/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83; A/51/457 (1996), para. 107.

% E/CN.4/2006/53/Add.1, pp. 307-317 (Y emen).

0 E/CN.4/1998/68/Add.1, para. 227 (Iran); E/CN.4/2006/53/Add.1, pp. 307- 317 (Y emen).
™ E/CN.4/2002/74/Add.2, para. 546 (Somalia; see also E/CN.4/2002/74, para. 65);
E/CN.4/2006/53/Add.2, para. 150 (Sudan); E/CN.4/2006/53/Add.1, pp. 108-110 (Islamic
Republic of Iran).

2 E/CN.4/2000/3, para. 70.

® E/CN.4/1998/68/Add.1, para. 227 (Iran); E/CN.4/2006/53/Add.1, pp. 307-317 (Y emen);
E/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83.

™ EICN.4/2000/3, para. 70.
> E/CN.4/2000/3/Add.1, para. 110 (China).

® E/CN.4/2000/3/Add.1, para. 111 (China).
T EJCN.4/2002/74/Add,.2, para. 456 (Nigeria; see also E/CN.4/2002/74, para. 115).

8 E/CN.4/2005/7/Add.2, para. 56 (Sudan).

" E/CN.4/2006/53/Add.4, para. 35 (Nigeria).

8 E/CN.4/1994/7, para. 209 (China).

81 EJ/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83; E/CN.4/2000/3, para. 70.

8 E/CN.4/2002/74/Add.2, paras. 338, 342 (Islamic Republic of Iran; see also
E/CN.4/2002/74, para. 116).
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8 The provisions protecting the right to life in the American Convention on Human Rights

also specify that “[n]o one shall be arbitrarily deprived of hislife” (art. 4(1)) and that the death
penalty “may be imposed only for the most serious crimes’ (art. 4(2)) but also states that,

“In no case shall capital punishment be inflicted for political offenses or related common
crimes’ (art. 4(4)). With respect to the African regional human rights system, “Although the
African Charter of Human and Peoples’ Rightsis silent on the subject of capital punishment,
the African Commission on Human and Peoples Rights has called upon states that maintain
the death penalty to ‘limit the imposition of the death penalty only to the most serious crimes'.”
William A. Schabas, “Internationa law and the death penalty: reflecting or promoting
change?’, in Capital Punishment: Strategies for Abolition (eds. Hodgkinson & Schabas 2004),
p. 46.
8 SeeMarc J. Bossuyt, Guide to the “ Travaux Préparatoires’ of the International Covenant
on Civil and Political Rights (1987), pp. 113-145.

% e eg., E/CN.4/SR.152, paras. 12-13 (“His delegation’s view [was] that the word ‘law’,
as understood in the covenant, referred exclusively to laws which were not contrary to the
principles of the [Universal] Declaration [of Human Rights]. ... Unless such aformulawas
included, the text of article 5 [now 6] would be acceptable to any dictator, as there would be
nothing to prevent him from enacting laws contrary to the spirit of the Declaration.”);
E/CN.4/SR.140, para. 38 (“[ T]he greatest danger to be guarded against was that of actions of the
State against the individual. ... Comparatively primitive and incautious in their methods until
recently, totalitarian states had since become very careful to preserve an appearance of legality
while arbitrarily killing their opponents.”).

8 A/2929, p. 83, para. 3. See also Manfred Nowak, CCPR Commentary (2nd revised

ed. 2005), pp. 127-128: “Although the term *arbitrarily’ was criticized astoo vague, the
HRComm [Human Rights Commission] ultimately opted for it after lengthy discussion. ... [In
the Third Committee of the General Assembly:] Despite strong criticism of the vagueness of the
word ‘arbitrarily’ and a Dutch proposal that Art. 6 be drafted along the same lines as Art. 2 of the
ECHR, the mgjority insisted on the formul ation adopted by the HRComm, even though its
meaning had not been clarified. Several delegates took the opinion that arbitrarily was
synonymous with the term ‘without due process of law’ common in Anglo-American law.

Others argued that it contained an ethical component, since national legislation could also be
arbitrary. The Committee of Experts, which had taken up the interpretation of thisterm at the
request of the Committee of Ministers of the Council of Europe, concurred with the view of the
Chilean delegate in the HRComm that arbitrary deprivation of life contained elements of
unlawfulness and injustice, as well as those of capriciousness and unreasonableness.”

8 A/2929, pp 83-84. The recognition that a death sentence cannot be imposed “contrary to
the provisions of the present Covenant and to the Convention on the Prevention and Punishment
of the Crime of Genocide’ indicates another key limitation on what may constitute a capital
crime.

Under international law, each individual may as of right exercise liberty of movement; choose
his or her own residence; leave any country; enjoy individual and family privacy; think freely,
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adopt areligion or belief of hisor her choice; manifest his or her religion or belief in worship,
observance, practice and teaching; hold opinions without interference; express him or herself
freely; seek, receive and impart information and ideas of all kinds; assemble peacefully;
associate with others; form or join atrade union; marry and found afamily; take part in the
conduct of public affairs; to vote, and to stand as a candidate for election. ICCPR, arts. 12, 17,
18, 19, 21, 22, 23, 25. The exercise of these and other human rights cannot be punished with
death; indeed, such conduct cannot be punished at all. Even when the enjoyment of aright might
be subjected to alegitimate limitation or derogation, its exercise cannot be considered to rise to
the level of a“most serious crime” for which the death penalty might be imposed. See also
E/CN.4/2006/53/Add.1, pp. 307-317 (Y emen); E/CN.4/1998/68/Add.1, paras. 221-227 (Islamic
Republic of Iran); Nigel Rodley, The Treatment of Prisoners Under International Law (2nd ed.
1999), p. 220.

8 A/2929, p. 82, para. 1.

8 A/2929, p. 82, para. 1.
% A/2929, p. 82, para. 2. This same basic debate also played out over the more specific
concept of the most serious crimes. The term “most serious crimes” was “ criticized as lacking
precision” and some suggested the explicit exclusion of particular categories of offences from
the concept. A/2929, page 84, para. 6. However, exhaustively enumerating examples proved as
difficult in the abstract as it had under the broader rubric of arbitrary deprivation.

9L A/2929, p. 82, para. 2; see also E/CN.4/SR.140, paras. 2, 13.
%2 A/2929, p. 82, para. 3.

% See eg., E/CN.4/SR.140, para. 3 (“The precise significance of the word ‘arbitrarily’ had
been very fully discussed by the Commission on Human Rights and by the Third Committee of
the General Assembly and it had been concluded that it had a precise enough meaning. It had
been used in several articlesin the Universal Declaration of Human Rights and referred both to
the legality and the justice of the act.”).

% On the contemplated role of the HRC and of world public opinion, see, e.g.,
E/CN.4/SR.139, para. 8: “Asthe Commission intended to include implementation measuresin
the covenant, it would provide for an international body to focus world public opinion on the acts
of countless signatories to the covenant. That international body and public opinion would easily
judge what was arbitrary and what was not.”

On therole of States, see, e.g., E/CN.4/SR.139, para. 45. “Intime a sort of jurisprudence on the
subject would certainly be established based on the comments of governments, and it would
subsequently be possible to supplement the covenant in the light of that jurisprudence.” The
sense of this observation was clarified by the delegate’ s observation that the list of particular
non-arbitrary deprivations of life proposed by some for inclusion in the text of the ICCPR would,
despite its exclusion, “form one of the basic elementsin any jurisprudence of that sort.”
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% A particularly significant exampleis that the recognition that mandatory death sentences

were per seviolations of human rights law stemmed from a gradual understanding through the
adjudication of concrete cases that the “most serious crimes’ limitation did not fully capture the
concept of the non-arbitrary imposition of capital punishment.

% Arbitrary and Summary Executions, Note by the Secretary-General, E/AC.57/1984/16,
paras. 40-43 (25 January 1984).

% Safeguards, para. 1.

% ECOSOC Res. 1984/50 (25 May 1984); GA Res. 39/118 (14 December 1984).

% ECOSOC Res. 1990/51 (24 July 1990).
100 Capital punishment and implementation of the safeguards guaranteeing protection of the
rights of those facing the death penalty, E/2000/3 (31 March 2000), para. 79.

Additional insights are provided by the views of the European Union. After reviewing the
resolutions of the GA and the provisions of the ICCPR and the Safeguards, in its Guidelines to
EU Policy Towards Third Countries on the Death Penalty, the European Council determined
that, among the minimum standards that should be met by all States maintaining the death
penalty, is:

Capital punishment may be imposed only for the most serious crimes, it being
understood that their scope should not go beyond intentional crimes with lethal or
other extremely grave consequences. The death penalty should not be imposed for
non-violent financial crimes or for non-violent religious practice or expression of
conscience. (Guidelinesto EU Policy Towards Third Countries on the Death Penalty
(3 June 1988), at http://www.eurunion.org/legislat/DeathPenalty/ Guidelines.htm.)

In keeping with the erga omnes character of the right to life, the EU has elected to make
démarches to non-EU countries regarding practices deviating from this and other minimum
standards. (See Roger Hood, The Death Penalty: A Worldwide Perspective (3rd ed. 2002),
pp. 16-18.)

101 Thiskind of legal offence-specific legal analysis also takes place at the national level. For
anumber of papers working out the implications of the most serious crimes standard for
particular offences, ranging from illegally raising capital to smuggling precious metals, within a
single legal system see The Road to the Abalition of the Death Penalty in China: Regarding the
Abolition of the Non-Violent Crime at the Present Stage (Press of Chinese People' s Public
Security University of China, 2004).

102 CCPR/ICO/72/GTM, para. 17 (2001) (Guatemala).
103 A/50/40, para. 35 (1995) (Sri Lanka).

104 CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran).
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105 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).
106 CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran).
107 A/50/40, para. 35 (1995) (Sri Lanka); A/55/40, para. 13 (2000) (Kuwait).

108 CCPR/C/79/Add.1, para. 5 (1992) (Algeria); CCPR/C/79/Add.25, para. 8 (1993) (Islamic
Republic of Iran).

109 CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

10 CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

" CCPRIC/79/Add.85, para. 8 (1997) (Sudan).
12 CCPR/C/79/Add.84, para. 11 (1997) (Irag).

13 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).
14 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).

5 CHR Res. 2002/77, para. 4(c) (25 April 2002); CHR Res. 2005/59 (20 April 2005),
para. 7(f).

U6 CCPR/C/79/Add.85, para. 8 (1997) (Sudan); CCPR/CO/83/KEN, para. 13 (2005) (Kenya).

17 CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

18 CCPR/C/79/Add.101, para. 8 (1998) (Libyan Arab Jamahiriya).

19 CCPR/ICO/75/VNM, para. 7 (2002) (Viet Nam); CCPR/C/79/Add.101, para. 8 (1998)
(Libyan Arab Jamahiriya).

120 CCPR/CO/71/SYR/Add.1, para. 9 (2001) (Syrian Arab Republic).

121 CCPR/C/79/Add.116, para. 14 (1999) (Cameroon).

122 CCPR/C/79/Add.23, para. 8 (1993) (Egypt).

123 CCPRI/COI/T2/PRK, para. 13 (2001) (Democratic People’ s Republic of Korea).

124 CCPR/CO/75/VNM, para. 7 (2002) (Viet Nam).
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2> CCPRICO/76/TGO, para. 10 (2002) (Togo).

126 A/55/40, para. 13 (2000) (Kuwait).

127 CCPRIC/79/Add.116, para. 14 (1999) (Cameroon).
128 CCPR/C/79/Add.23, para. 8 (1993) (Egypt).

129 CCPR/CO/71/SYR/AdA.1, para. 9 (2001) (Syrian Arab Republic); CCPR/CO/72/PRK,
para. 13 (2001) (Democratic People' s Republic of Korea); CCPR/C/79/Add.101, para. 8 (1998)
(Libyan Arab Jamahiriya).

130 HRC, General Comment 6 (1982) (emphasis added); see also Baboeram et al. v. Suriname,
Communication No. 146/1983 and 148 to 154/1983 (1985), para. 14.

131 |n a series of communications concerning the extradition of persons to a country in which
they could face the death penalty, the HRC evaluated whether extradition would expose the
communication’s author “to areal risk of aviolation of Article 6, paragraph 2 [of the ICCPR]” in
the destination country, and it did not find a violation where the crime in question was murder.
Kindler v. Canada, Communication No. 470/1991, para. 14.3 (1993) (no violation where
extradition was for “ premeditated murder, undoubtedly a very serious crime”); Chitat Ng v.
Canada, Communication No. 469/1991, para. 15.3 (1994) (“ The Committee notes that Mr. Ng
was extradited to stand trial on 19 criminal charges, including 12 counts of murder. 1f sentenced
to death, that sentence, based on the information which the Committee has before it, would be
based on a conviction of guilt in respect of very serious crimes.”); Cox v. Canada,
Communication No. 539/1993, para. 16.2 (1994) (no violation where extradition was for
“complicity in two murders, undoubtedly very serious crimes’). See also Roger Judge v.
Canada, Communication No. 829/1998 (2003) (finding extradition to violate ICCPR, art. 6
where extraditing country had abolished the death penalty, regardless whether extradition was on
amost serious crime).

132 This has been stated explicitly in the concluding observations on some country reports.
See CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran) (“In the light of the provision
of article 6 of the Covenant, requiring States parties that have not abolished the death penalty to
limit it to the most serious crimes, the Committee considers the imposition of that penalty ... for
crimes that do not result in loss of life, as being contrary to the Covenant.”); CCPR/CO/83/KEN,
para. 13 (2005) (Kenya) (“[T]he Committee notes with concern ... that the death penalty applies
to crimes not having fatal or similarly grave consequences, such as robbery with violence or
attempted robbery with violence, which do not qualify as‘most serious crimes’ within the
meaning of article 6, paragraph 2, of the Covenant.”)

133 Thompson v. Saint Vincent and the Grenadines, Communication No. 806/1998 (2000),
para. 8.2-3. See also E/CN.4/1998/68/Add.3, para. 21: “The notion of most serious crimes was
later developed in the Safeguards guaranteeing protection of the rights of those facing the death
penalty, according to which the most serious crimes are those ‘intentional crimes with lethal or
other extremely grave consequences . The Special Rapporteur considers that the term
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‘intentional’ should be equated to premeditation and should be understood as deliberate intention
to kill.”

3% Previous reports on the Special Rapporteur have also discussed the prohibition of
mandatory death sentences briefly. A/61/311, para. 57; E/CN.4/2005/7, paras. 63-64;
E/CN.4/2002/74, paras. 114, 120; E/CN.4/2001/9, para. 83; A/55/288, paras. 34, 36;
E/CN.4/2000/3, paras. 70, 73, 98; E/CN.4/1999/39, paras. 63, 82.

1% CHR Res. 2005/59, para. 7 (f).
1% Thefirst national court to strike down the mandatory death penalty as a violation of rights
was that of the United States Supreme Court in 1976. Woodson et al. v. North Carolina,

428 U.S. 280 (1976); Sumner v. Shuman, 483 U.S. 66 (1987) (clarifying that the holding in
Woodson did not have exceptions). The Supreme Court of Indiainvalidated that country’s

last remaining mandatory death penalty law in 1983, and the Constitutional Court of Uganda
followed suit in 2005. Mithu v. Sate of Pubjab, 2 S.C.R. 690 (1983); Susan Kigula and

416 othersv. Attorney General, Constitutional Petition No. 6 of 2003, Judgement of

10 June 2005.

Influenced by the reasoning of the US and Indian decisions, international treaty bodies began
contributing to the jurisprudence in the mid-1990s. The HRC first found a mandatory death
penalty law incompatible with the ICCPR in 1995 and did so in more general termsin 2000.
Lubuto v. Zambia, Human Rights Committee, No. 390/1990 (1995); Thompson v. Saint Vincent,
Human Rights Committee, No. 806/1998 (2000). The Inter-American Commission on Human
Rights reached the same conclusion in 1999. Rudolph Baptiste v. Grenada, Inter-American
Commission on Human Rights, Case 11.743, Report No. 38/00 (1999). The Inter-American
Court of Human rights confirmed this jurisprudence in 2002. Hilaire, Constantine and Benjamin
et a. v. Trinidad and Tobago, Series C, No. 94 (21 June 2002).

The most influential recent judgements have been those of the Judicial Committee of the

Privy Council. The Privy Council first considered the constitutionality of a mandatory death
penalty law in Ong Ah Chuan v. Public Prosecutor (1980) and found that law constitutional .
Ong Ah Chuan v. Public Prosecutor (1980) 3 WLR 855 (Privy Council; appeals from the Court
of Criminal Appeals of Singapore). However, in subsequent cases the Privy Council has rejected
thisline of reasoning and established that the mandatory death penalty isincompatible with
human rights. The question of whether the mandatory death penalty violated individual

human rights was settled by 2002. Reyesv. The Queen [2002] 2 App. Cas. 235 (P.C.),
judgement of 11 March 2002 (Belize); Queen v. Hughes [2002] 2 App. Cas. 259 (P.C.),
judgement of March 2002; Fox v. The Queen [2002] 2 App. Cas. 284 (P.C.), judgement of
March 2002. See also Eastern Caribbean Court of Appeal, Soence and Hughes v. The Queen,
Crim. App. Nos. 20 of 1998 and 14 of 1997, judgement of 2 April 2001. Later cases have
primarily concerned questions of whether those rights were enforceable under particul ar
constitutional schemes. See Joanna Harrington, The Challenge to the Mandatory Death Penalty
in the Commonwealth Caribbean, American Journal of International Law, Vol. 98, No. 1
(January 2004), pp. 126-140. In a 2006 case, the Privy Council noted that the evolution of its
jurisprudence was due not to the changing content of the law but to the gradual process by which
judges came to understand that law: “Itis... clear that it took some time for the legal effect of
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entrenched human rights guarantees to be appreciated, not because the meaning of the rights
changed but because the jurisprudence on human rights and constitutional adjudication was
unfamiliar and, by some courts, resisted.” Bowe v. The Queen, Privy Council Appeal No. 44
of 2005 (8 March 2006) (appea from the Court of Appeal of the Bahamas), para. 42.

13" The Special Rapporteur has, for example, engaged in dialogue with several Governments
on the universal significance of the jurisprudence of the Judicial Committee of the Privy Council.
E/CN.4/2006/53/Add.1, pp. 34-36, 199-206, 247-249.

1% |CCPR, art. 6(4).

139 |CCPR, art. 6(1).
140 |CCPR, art. 7. Notethat insofar asaviolation of Article 7 resultsin the deprivation of life
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