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Annex |1

NOTESTO THE REPORT

! The term “extrajudicial executions’ is used in this report to refer to executions other than those
carried out by the State in conformity with the law. Asexplained in my previous report “[t]he
terms of reference of this mandate are not best understood through efforts to define individually
the terms ‘extrajudicia’, ‘summary’ or ‘arbitrary’, or to seek to categorize any given incident
accordingly”. Rather, “the most productive focus is on the mandate itself, as it has evolved over
the years through the various resolutions of the General Assembly and the Commission”
(E/CN.4/2005/7, para. 6).

2 See note 3 below.

3 In order to comply with strict reporting deadlines, and to give Governments a minimum of two
months to reply, the present report reflects communications sent between 1 December 2005 and
30 September 2006, and responses received from Governments between 1 December 2005

and 1 December 2006. A comprehensive account of communications sent to Governments up to
1 December 2006, along with replies received up to the end of January 2007, and the relevant
observations of the Special Rapporteur, are reflected in addendum 1 to this report.

* This report was extensively criticized by some Council members at the third session, but most
criticism was based upon aleaked version of a draft which was later significantly revised.

> General Assembly Res. 61/173 (2006), para. 13.
% E/CN.4/2005/7, paras. 41-54.
7 See, e.g., Communication of 4 May 2006 from the United States.

8 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996,
|.C.J. Reports 1996, para. 25.

? Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, 1.C.J. Reports 2004, para. 106; Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v. Uganda), I.C.J. Reports 2005, para.
216.

10" 1d., at paras. 216-20, 345(3).

"' Human Rights Committee, General Comment No. 31 (2004) on the nature of the general legal
obligation imposed on States parties to the Covenant (art. 2), CCPR/C/21/Rev.1/Add.13 (2004),
para. 11.

12 CHR Res. 2005/34 and GA Res. 61/173.

B3 A lengthier list of examplesis provided in the communication sent to the United States on
30 November 2006. See also Daniel O’ Donnell, Trends in the Application of International
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Humanitarian Law by United Nations Human Rights Mechanisms, 324 Int.| Rev. Red Cross 481
(1998).

4 CHR Res. 1992/S-1/1, para. 1.
3 1d. at para. 9.

16 ECOSOC Decision 1992/305.
7 CHR Res. 1994/72, para. 4.

'8 |d. at para. 7. Taking note of this resolution, the ECOSOC “approved ... [t]he
Commission’s ... request that the Special Rapporteur ... continue to submit periodic reports ...
on the implementation of Commission resolution 1994/72”, ECOSOC Res. 1994/262.

Y CHR Res. S-3/1, para. 1.

20 |d. This resolution was explicitly endorsed by ECOSOC Decision 1994/223.
21 GA Res. 60/251 (2006).

22 CHR Res. 1982/29, para. 2; ECOSOC Res. 1982/35, para. 2.

23 See communication sent to the United States on 30 Nov. 2006.
4 E/CN.4/1983/16, paras. 29-39.

25 1d. at paras. 33-34.

26 CHR Res. 1983/36, para. 3.

7 E/CN.4/1992/30, p. 176.

2 CHR Res. 1992/72, para. 3.

¥ E/CN.4/1992/30, para. 649(f) and para. 651(b).

3 The International Committee on the Red Cross (ICRC), although exercising valuable
humanitarian oversight in such matters, does not act in a manner which satisfies the need for
public accountability.

31 “Charges Reduced in Irag Killing”, Los Angeles Times, Dec. 8, 2004; “U.S. Officer Calls
Killing an Act of Mercy”, New York Times, 9 September, 2004.

32 4.
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33« Army Officer Convicted in Iragi’s Death Is Freed”, New York Times, April 2, 2005.

3 ““‘Mercy killing' of Iragi revives Gl conduct debate”, Los Angeles Times, Nov. 5, 2004.

¥ 1d.
3 1d.
37 «U.S. soldier convicted in ‘mercy killing'”, Desert News (Salt Lake City), Jan. 15, 2005.

38 « Army Officer Calls for Death In Slaying Case”, New York Times, September 3, 2006.

3 Geneva Convention I, 1949, Art. 12. Article 12 of Geneva Convention II contains an

equivalent prohibition concerning wounded or shipwrecked at sea.
¥ ICRC Commentary to the First Geneva Convention of 1949, p. 138.
.

42" Additional Protocol I to the Geneva Conventions (1977), Art. 75(2)(a)(i). The Commentary to
this provision states explicitly that “ cases in which the status of prisoner of war or of protected
person were denied to certain individuals, the protection of Article 75 must be applied to them as
aminimum”. Commentary to the First Additional Protocol to the Geneva Conventions, p. 866,
para. 3014. For a similar situation with respect to another provision of the Geneva Conventions
(Fourth Geneva Convention, Art. 4), See Congo v. Uganda, I.C.J. Reports 2005, Judgment of

19 Dec. 2005, Separate Opinion of Judge Simma, para. 26 (“The gap thus left by Geneva
Convention Article 4 has in the meantime been - deliberately - closed by Article 75 of Protocol I
Additional to the Geneva Conventions of 1949.”).

# Protocol I, Art. 8(a). As the ICRC Commentary makes clear, the Protocol therefore “does not
retain the distinction made between these two categories by the Conventions as regards the
wounded and sick. On this basis awounded soldier and a wounded civilian are entitled to
identical protection.” Commentary to Protocol I, p. 117, para. 304. See also First Additional
protocol to the Geneva Conventions, Article 10.

4 Case Concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), 1986 1.C.J. Reports, p. 114, para. 218.

45 Geneva Conventions of 1949, Common Article 3.
46 Additional Protocol II, Art. 7(1).

47 Additional Protocol II, Art. 8.
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8 |nternational Committee of the Red Cross, Customary International Humanitarian Law

(Jean-Marie Henckaerts & Louise Doswald-Beck, eds. 2005) (hereinafter “ICRC Study on
Customary law”), pp. 306-308 (Rule 87 - civilians and persons hors de combat must be treated
humanely), pp. 311-314 (Rule 89 - prohibition of murder of persons hors de combat),

pp. 403-405 (Rule 111 - protection of wounded, sick, and shipwrecked).

¥ See, e.g., ICRC Commentary to the First Geneva Convention of 1949, p. 136 (“It is only the

soldier who is himself seeking to kill who may be killed. The abandonment of all aggressiveness
should put an end to aggression.”).

30 “‘Mercy Killing' of Iragi Revives Gl Conduct Debate”, supra note 34.

! First Geneva Convention, art. 15; Second Geneva Convention, Art. 18; Fourth Geneva

Convention, Art. 16(2); Additional Protocol I, Art. 10; Geneva Conventions, Common Art. 3;
Additional Protocol II, Art. 8, ICRC Sudy on Customary Law, supra note 49, at pp. 396-399
(Rule 109).

52 First Geneva Convention, Arts. 12(2), 15(1); Second Geneva Convention, Arts. 12(2), 18;

Fourth Geneva Convention, Art. 16(1); Geneva Conventions, Common Art. 3; Additional
Protocol 11, Arts. 7-8; ICRC Study on Customary law, supra note 49, at pp. 400-403.

>3 E/CN.4/1984/29, paras. 38-40.

3 ECOSOC Res. 1985/50; see generally Arbitrary and Summary Executions, Note by the
Secretary-General, E/AC.57/1984/16 (25 January 1984).

> E/CN.4/1985/17, para. 24.
3% E/CN.4/1985/17, paras. 31-38.

37 See, e.g., E/CN.4/1997/60, para. 91: “[The Safeguards state that] the scope of crimes subject

to the death penalty should not go beyond intentional crimes with lethal or other extremely grave
conseguences. The Specia Rapporteur concludes from this, that the death penalty should be
eliminated for crimes such as economic crimes and drug-related offences. In thisregard, the
Special Rapporteur wishes to express his concern that certain countries, namely China, the
Islamic Republic of Iran, Malaysia, Singapore, Thailand and the United States of America,
maintain in their national legislation the option to impose the death penalty for economic and/or
drug-related offences.”

% Thislist isnot comprehensive. In the earlier years, especially, the communications addenda to

the reports of the Special Rapporteur often do not include the full text of communications, at
times making the determination of the norms at issue difficult from today’s vantage point.
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3 E/CN.4/2006/53/Add 4, para. 35 (Nigeria); E/CN.4/2006/53/Add.2, para. 150 (Sudan);
E/CN.4/2003/3, para. 60 (Nigeria and Sudan); E/CN.4/2000/3, para. 70.

0 E/CN.4/2006/53/Add.2, para. 150 (Sudan).

1 E/CN.4/1994/7, para. 475 (Pakistan).

62 B/CN.4/1994/7, para. 209 (China).

63 E/CN.4/2006/53/Add.1, pp. 87-88 (Islamic Republic of Iran).
64 E/CN.4/1994/7, para. 209 (China).

65 E/CN.4/2005/7/Add.1, para. 721 (Thailand).

6 E/CN.4/1999/39/Add.1, para. 236 (Thailand); E/CN.4/2004/7/Add.1, paras. 524-525
(Singapore; see also E/CN.4/2004/7, para. 51).

7 A/51/457 (1996), para. 107.

68 E/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83; A/51/457 (1996), para. 107.

% E/CN.4/2006/53/Add.1, pp. 307-317 (Yemen).

™ E/CN.4/1998/68/Add.1, para. 227 (Iran); E/CN.4/2006/53/Add.1, pp. 307- 317 (Yemen).
"1 E/CN.4/2002/74/Add.2, para. 546 (Somalia; see also E/CN.4/2002/74, para. 65);

E/CN.4/2006/53/Add.2, para. 150 (Sudan); E/CN.4/2006/53/Add.1, pp. 108-110 (Islamic
Republic of Iran).

> E/CN.4/2000/3, para. 70.

™ E/CN.4/1998/68/Add.1, para. 227 (Iran); E/CN.4/2006/53/Add.1, pp. 307-317 (Yemen);
E/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83.

™ E/CN.4/2000/3, para. 70.
> E/CN.4/2000/3/Add.1, para. 110 (China).

® E/CN.4/2000/3/Add.1, para. 111 (China).
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"TE/CN.4/2002/74/Add, .2, para. 456 (Nigeria; see also E/CN.4/2002/74, para. 115).
™ E/CN.4/2005/7/Add.2, para. 56 (Sudan).

™ E/CN.4/2006/53/Add.4, para. 35 (Nigeria).

8 E/CN.4/1994/7, para. 209 (China).

81 E/CN.4/2002/74, para. 114; E/CN.4/2001/9, para. 83; E/CN.4/2000/3, para. 70.

82 E/CN.4/2002/74/Add.2, paras. 338, 342 (Islamic Republic of Iran; see also E/CN.4/2002/74,
para. 116).

% The provisions protecting the right to life in the American Convention on Human Rights

also specify that “[n]o one shall be arbitrarily deprived of his life” (art. 4(1)) and that the death
penalty “may be imposed only for the most serious crimes” (art. 4(2)) but also states that,

“In no case shall capital punishment beinflicted for political offenses or related common
crimes’ (art. 4(4)). With respect to the African regional human rights system, “Although the
African Charter of Human and Peoples’ Rightsis silent on the subject of capital punishment,
the African Commission on Human and Peoples’ Rights has called upon states that maintain
the death penalty to ‘limit the imposition of the death penalty only to the most serious crimes'.”
William A. Schabas, “International law and the death penalty: reflecting or promoting
change?’, in Capital Punishment: Srategies for Abolition (eds. Hodgkinson & Schabas 2004),
p. 46.

8 See Marc J. Bossuyt, Guide to the * Travaux Préparatoires’ of the International Covenant on
Civil and Political Rights (1987), pp. 113-145.

%5 See eg., E/CN.4/SR.152, paras. 12-13 (“His delegation’s view [was] that the word ‘law’, as

understood in the covenant, referred exclusively to laws which were not contrary to the
principles of the [Universal] Declaration [of Human Rights]. ... Unless such aformulawas
included, the text of article 5 [now 6] would be acceptable to any dictator, as there would be
nothing to prevent him from enacting laws contrary to the spirit of the Declaration.”);
E/CN.4/SR.140, para. 38 (“[T]he greatest danger to be guarded against was that of actions of the
State against the individual. ... Comparatively primitive and incautious in their methods until
recently, totalitarian states had since become very careful to preserve an appearance of legality
while arbitrarily killing their opponents.”).

8 A/2929, p. 83, para. 3. See also Manfred Nowak, CCPR Commentary (2nd revised ed. 2005),

pp. 127-128: “Although the term ‘arbitrarily’ was criticized as too vague, the HRComm [Human
Rights Commission] ultimately opted for it after lengthy discussion. ... [In the Third Committee
of the General Assembly:] Despite strong criticism of the vagueness of the word ‘arbitrarily’ and
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a Dutch proposal that Art. 6 be drafted along the same lines as Art. 2 of the ECHR, the majority
insisted on the formulation adopted by the HRComm, even though its meaning had not been
clarified. Several delegates took the opinion that arbitrarily was synonymous with the term
‘without due process of law’ common in Anglo-American law. Others argued that it contained
an ethical component, since national legislation could also be arbitrary. The Committee of
Experts, which had taken up the interpretation of thisterm at the request of the Committee of
Ministers of the Council of Europe, concurred with the view of the Chilean delegate in the
HRComm that arbitrary deprivation of life contained elements of unlawfulness and injustice, as
well as those of capriciousness and unreasonableness.”

87 A/2929, pp 83-84. The recognition that a death sentence cannot be imposed “contrary to the

provisions of the present Covenant and to the Convention on the Prevention and Punishment of
the Crime.

Under international law, each individual may as of right exercise liberty of movement; choose
his or her own residence; leave any country; enjoy individual and family privacy; think freely,
adopt areligion or belief of hisor her choice; manifest his or her religion or belief in worship,
observance, practice and teaching; hold opinions without interference; express him or herself
freely; seek, receive and impart information and ideas of all kinds; assemble peacefully;
associate with others; form or join atrade union; marry and found afamily; take part in the
conduct of public affairs; to vote, and to stand as a candidate for election. ICCPR, arts. 12, 17,
18, 19, 21, 22, 23, 25. The exercise of these and other human rights cannot be punished with
death; indeed, such conduct cannot be punished at all. Even when the enjoyment of aright might
be subjected to alegitimate limitation or derogation, its exercise cannot be considered to rise to
the level of a“most serious crime” for which the death penalty might be imposed. See also
E/CN.4/2006/53/Add.1, pp. 307-317 (Yemen); E/CN.4/1998/68/Add.1, paras. 221-227 (Islamic
Republic of Iran); Nigel Rodley, The Treatment of Prisoners Under International Law (2nd ed.
1999), p. 220.

8 A/2929, p. 82, para. 1.
8 A/2929, p. 82, para. 1.

%0 A/2929, p. 82, para. 2. This same basic debate also played out over the more specific concept

of the most serious crimes. The term “most serious crimes’ was “ criticized as lacking precision”
and some suggested the explicit exclusion of particular categories of offences from the concept.
A/2929, page 84, para. 6. However, exhaustively enumerating examples proved as difficult in
the abstract asit had under the broader rubric of arbitrary deprivation.

1 A/2929, p. 82, para. 2; see also E/CN.4/SR.140, paras. 2, 13.

2 A/2929, p. 82, para. 3.
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3 See, e.g., E/CN.4/SR.140, para. 3 (“The precise significance of the word “arbitrarily” had been

very fully discussed by the Commission on Human Rights and by the Third Committee of the
Genera Assembly and it had been concluded that it had a precise enough meaning. It had been
used in severa articlesin the Universal Declaration of Human Rights and referred both to the
legality and the justice of the act.”).

#4On the contemplated role of the HRC and of world public opinion, see, e.g., E/CN.4/SR.139,

para. 8: “As the Commission intended to include implementation measures in the covenant, it
would provide for an international body to focus world public opinion on the acts of countless
signatories to the covenant. That international body and public opinion would easily judge what
was arbitrary and what was not.”

On therole of States, see, e.g., E/CN.4/SR.139, para. 45: “In time a sort of jurisprudence on the
subject would certainly be established based on the comments of governments, and it would
subsequently be possible to supplement the covenant in the light of that jurisprudence.” The
sense of this observation was clarified by the delegate’s observation that the list of particular
non-arbitrary deprivations of life proposed by some for inclusion in the text of the ICCPR would,
despite its exclusion, “form one of the basic elementsin any jurisprudence of that sort.”

5 A particularly significant exampleis that the recognition that mandatory death sentences were

per seviolations of human rights law stemmed from a gradual understanding through the
adjudication of concrete cases that the “most serious crimes’ limitation did not fully capture the
concept of the non-arbitrary imposition of capital punishment.

% Arbitrary and Summary Executions, Note by the Secretary-General, E/AC.57/1984/16,
paras. 40-43 (25 January 1984).

*7 Safeguards, para. 1.
% ECOSOC Res. 1984/50 (25 May 1984); GA Res. 39/118 (14 December 1984).
? ECOSOC Res. 1990/51 (24 July 1990).

190 Capital punishment and implementation of the safeguards guaranteeing protection of the
rights of those facing the death penalty, E/2000/3 (31 March 2000), para. 79.

Additional insights are provided by the views of the European Union. After reviewing the
resolutions of the GA and the provisions of the ICCPR and the Safeguards, in its Guidelinesto
EU Policy Towards Third Countries on the Death Penalty, the European Council determined
that, among the minimum standards that should be met by all States maintaining the death
penalty, is.
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Capital punishment may be imposed only for the most serious crimes, it being
understood that their scope should not go beyond intentional crimes with lethal or
other extremely grave consequences. The death penalty should not be imposed for
non-violent financial crimes or for non-violent religious practice or expression of
conscience. (Guidelinesto EU Policy Towards Third Countries on the Death Penalty
(3 June 1988), at http://www.eurunion.org/legisat/DeathPenalty/Guidelines.htm.)

In keeping with the erga omnes character of the right to life, the EU has elected to make
démarches to non-EU countries regarding practices deviating from this and other minimum
standards. (See Roger Hood, The Death Penalty: A Worldwide Perspective (3rd ed. 2002),

pp. 16-18.)

' Thiskind of legal offence-specific legal analysis also takes place at the national level. For a

number of papers working out the implications of the most serious crimes standard for particular
offences, ranging from illegally raising capital to smuggling precious metals, within asingle
legal system see The Road to the Abolition of the Death Penalty in China: Regarding the
Abolition of the Non-Violent Crime at the Present Sage (Press of Chinese People’s Public
Security University of China, 2004).

102 CCPR/CO/72/GTM, para. 17 (2001) (Guatemala).

13 A/50/40, para. 35 (1995) (Sri Lanka).

14 CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran)

15 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).

106 CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran).

07 A/50/40, para. 35 (1995) (Sri Lanka); A/55/40, para. 13 (2000) (Kuwait).

18 CCPR/C/79/Add.1, para. 5 (1992) (Algeria); CCPR/C/79/Add.25, para. 8 (1993) (Islamic
Republic of Iran).

19 CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

1% CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

" CCPR/C/79/Add.85, para. 8 (1997) (Sudan).
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"2 CCPR/C/79/Add.84, para. 11 (1997) (Iraq).

3 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).

14 CCPR/C/79/Add.85, para. 8 (1997) (Sudan).

15 CHR Res. 2002/77, para. 4(c) (25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).
16 CCPR/C/79/Add.85, para. 8 (1997) (Sudan); CCPR/CO/83/KEN, para. 13 (2005) (Kenya).

"7 CHR Res. 1999/61, para. 3(b) (28 April 1999); CHR Res. 2002/77, para. 4(c)
(25 April 2002); CHR Res. 2005/59 (20 April 2005), para. 7(f).

8 CCPR/C/79/Add.101, para. 8 (1998) (Libyan Arab Jamahiriya).

9 CCPR/CO/75/VNM, para. 7 (2002) (Viet Nam); CCPR/C/79/Add.101, para. 8 (1998)
(Libyan Arab Jamahiriya).

120 CCPR/CO/71/SYR/AAA.1, para. 9 (2001) (Syrian Arab Republic).

21 CCPR/C/79/Add.116, para. 14 (1999) (Cameroon).

122 CCPR/C/79/Add.23, para. 8 (1993) (Egypt).

123 CCPR/CO/72/PRK, para. 13 (2001) (Democratic People’s Republic of Korea).

124 CCPR/CO/75/VNM, para. 7 (2002) (Viet Nam).

123 CCPR/CO/76/TGO, para. 10 (2002) (Togo).

126 A/55/40, para. 13 (2000) (Kuwait).

127 CCPR/C/79/Add.116, para. 14 (1999) (Cameroon).

128 CCPR/C/79/Add.23, para. 8 (1993) (Egypt).

129 CCPR/CO/71/SYR/Add.1, para. 9 (2001) (Syrian Arab Republic); CCPR/CO/72/PRK,

para. 13 (2001) (Democratic People’s Republic of Korea); CCPR/C/79/Add.101, para. 8 (1998)
(Libyan Arab Jamahiriya).
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B HRC, General Comment 6 (1982) (emphasis added); see also Baboeram et al. v. Suriname,
Communication No. 146/1983 and 148 to 154/1983 (1985), para. 14.

3! 1n a series of communications concerning the extradition of persons to a country in which

they could face the death penalty, the HRC evaluated whether extradition would expose the
communication’s author “to a real risk of a violation of Article 6, paragraph 2 [of the ICCPR]” in
the destination country, and it did not find a violation where the crime in question was murder.
Kindler v. Canada, Communication No. 470/1991, para. 14.3 (1993) (no violation where
extradition was for “ premeditated murder, undoubtedly a very serious crime”); Chitat Ng v.
Canada, Communication No. 469/1991, para. 15.3 (1994) (“The Committee notes that Mr. Ng
was extradited to stand trial on 19 criminal charges, including 12 counts of murder. If sentenced
to death, that sentence, based on the information which the Committee has before it, would be
based on a conviction of guilt in respect of very serious crimes.”); Cox v. Canada,
Communication No. 539/1993, para. 16.2 (1994) (no violation where extradition was for
“complicity in two murders, undoubtedly very serious crimes’). See also Roger Judge v.
Canada, Communication No. 829/1998 (2003) (finding extradition to violate ICCPR, art. 6
where extraditing country had abolished the death penalty, regardless whether extradition was on
amost serious crime).

132 This has been stated explicitly in the concluding observations on some country reports. See

CCPR/C/79/Add.25, para. 8 (1993) (Islamic Republic of Iran) (“In the light of the provision of
article 6 of the Covenant, requiring States parties that have not abolished the death penalty to
limit it to the most serious crimes, the Committee considers the imposition of that penalty ... for
crimes that do not result in loss of life, as being contrary to the Covenant.”); CCPR/CO/83/KEN,
para. 13 (2005) (Kenya) (“[ T]he Committee notes with concern ... that the death penalty applies
to crimes not having fatal or similarly grave consequences, such as robbery with violence or
attempted robbery with violence, which do not qualify as‘most serious crimes’ within the
meaning of article 6, paragraph 2, of the Covenant.”)

133 Thompson v. Saint Vincent and the Grenadines, Communication No. 806/1998 (2000),

para. 8.2-3. Seealso E/CN.4/1998/68/Add.3, para. 21: “The notion of most serious crimes was
later devel oped in the Safeguards guaranteeing protection of the rights of those facing the death
penalty, according to which the most serious crimes are those ‘intentional crimes with lethal or
other extremely grave consequences . The Special Rapporteur considers that the term
‘intentional’ should be equated to premeditation and should be understood as deliberate intention
to kill.”

134 Previous reports on the Special Rapporteur have also discussed the prohibition of mandatory

death sentences briefly. A/61/311, para. 57; E/CN.4/2005/7, paras. 63-64; E/CN.4/2002/74,
paras. 114, 120; E/CN.4/2001/9, para. 83; A/55/288, paras. 34, 36; E/CN.4/2000/3, paras. 70, 73,
98; E/CN.4/1999/39, paras. 63, 82.

35 CHR Res. 2005/59, para. 7 (f).
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138 Thefirst national court to strike down the mandatory death penalty as aviolation of rights

was that of the United States Supreme Court in 1976. Wbodson et al. v. North Carolina,

428 U.S. 280 (1976); Sumner v. Shuman, 483 U.S. 66 (1987) (clarifying that the holding in
Wbodson did not have exceptions). The Supreme Court of Indiainvalidated that country’s
last remaining mandatory death penalty law in 1983, and the Constitutional Court of Uganda
followed suit in 2005. Mithu v. Sate of Pubjab, 2 S.C.R. 690 (1983); Susan Kigula and

416 others v. Attorney General, Constitutional Petition No. 6 of 2003, Judgement of

10 June 2005.

Influenced by the reasoning of the US and Indian decisions, international treaty bodies began
contributing to the jurisprudence in the mid-1990s. The HRC first found a mandatory death
penalty law incompatible with the ICCPR in 1995 and did so in more general terms in 2000.
Lubuto v. Zambia, Human Rights Committee, No. 390/1990 (1995); Thompson v. Saint Vincent,
Human Rights Committee, No. 806/1998 (2000). The Inter-American Commission on Human
Rights reached the same conclusion in 1999. Rudolph Baptiste v. Grenada, Inter-American
Commission on Human Rights, Case 11.743, Report No. 38/00 (1999). The Inter-American
Court of Human rights confirmed this jurisprudence in 2002. Hilaire, Constantine and Benjamin
et a. v. Trinidad and Tobago, Series C, No. 94 (21 June 2002).

The most influential recent judgements have been those of the Judicial Committee of the

Privy Council. The Privy Council first considered the constitutionality of a mandatory death
penalty law in Ong Ah Chuan v. Public Prosecutor (1980) and found that law constitutional.
Ong Ah Chuan v. Public Prosecutor (1980) 3 WLR 855 (Privy Council; appeals from the Court
of Criminal Appeals of Singapore). However, in subsequent cases the Privy Council has rejected
this line of reasoning and established that the mandatory death penalty is incompatible with
human rights. The question of whether the mandatory death penalty violated individual

human rights was settled by 2002. Reyesv. The Queen [2002] 2 App. Cas. 235 (P.C.), judgement
of 11 March 2002 (Belize); Queen v. Hughes [2002] 2 App. Cas. 259 (P.C.), judgement of March
2002; Fox v. The Queen [2002] 2 App. Cas. 284 (P.C.), judgement of March 2002. See also
Eastern Caribbean Court of Appeal, Spence and Hughes v. The Queen, Crim. App. Nos. 20 of
1998 and 14 of 1997, judgement of 2 April 2001. Later cases have primarily concerned
questions of whether those rights were enforceable under particular constitutional schemes. See
Joanna Harrington, The Challenge to the Mandatory Death Penalty in the Commonwealth
Caribbean, American Journal of International Law, Vol. 98, No. 1 (January 2004), pp. 126-140.
In a2006 case, the Privy Council noted that the evolution of its jurisprudence was due not to the
changing content of the law but to the gradual process by which judges came to understand that
law: “Itis... clear that it took some time for the legal effect of entrenched human rights
guarantees to be appreciated, not because the meaning of the rights changed but because the
jurisprudence on human rights and constitutional adjudication was unfamiliar and, by some
courts, resisted.” Bowe v. The Queen, Privy Council Appeal No. 44 of 2005 (8 March 2006)
(appeal from the Court of Appeal of the Bahamas), para. 42.
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37 The Special Rapporteur has, for example, engaged in dialogue with several Governments on

the universal significance of the jurisprudence of the Judicial Committee of the Privy Council.
E/CN.4/2006/53/Add.1, pp. 34-36, 199-206, 247-249.

3% ICCPR, art. 6(4).

3% ICCPR, art. 6(1).

M0 ICCPR, art. 7. Note that insofar as a violation of Article 7 results in the deprivation of life it

also constitutes aviolation of Article 6. See ICCPR, art. 6(2): “sentence of death may be
imposed only ... not contrary to the provisions of the present Covenant”.

141" See also E/CN.4/2006/53/Add. 1, 232-242.

2 ICCPR, art. 14(5): “Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.”

3 The relevance of arange of factors has been noted by judicial and quasi-judicial bodies.

See, e.g., Thompson v. Saint Vincent and the Grenadines, Communication No. 806/1998 (2000),
para. 8 (“defendant’s personal circumstances” and the “circumstances of the particular
offence”); Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago, Series C, No. 94
(21 June 2002), para. 87 (“prior criminal record of the offender”, “the subjective factors that
could have motivated his conduct”, “the degree of his participation in the criminal act”, “the
probability that the offender could be reformed and socially readapted”, “whether the death
penalty is the appropriate punishment or not for the specific casein light of the circumstances of
the offender’s conduct”).

44 While this explanation of the reasoning behind these cases is somewhat stylized, it clarifies
far more than it obscures.

5 ICCPR, art. 6(2).
146 | ubuto v. Zambia, Communication No. 390/1990 (1995), para. 7.2

7 The distinction between evaluating general legislation and individual sentences under human

rights law can aso be understood as an example of the difference between “macro-policy at the
central level” and the “micro-policy of specific law enforcement bodies’. See Liu Renwen,
“Strict Restriction on Death Penalty and its Pathsin China” in The Road to the Abolition of the
Death Penalty in China: Regarding the Abolition of the Non-Violent Crime at the Present Sage
(Press of Chinese People’s Public Security University of China, 2004).
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% Thompson v. Saint Vincent and the Grenadines, Communication No. 806/1998 (2000),
para. 8.2.

9 1bid.
130 Kennedy v. Trinidad and Tobago, Communication No. 845/1998 (2002), para. 7.3.

31 The HRC has affirmed its holding in Thompson in a number of its other final views.

Kennedy v. Trinidad and Tobago, Communication No. 845/1998 (2002); Carpo et al. v. The
Philippines, No. 1077/2002 (2002); Pagdayawon Rolando v. Philippines, Communication

No. 1110/2002 (2004); Ramil Rayos v. Philippines, Communication No. 1167/2003 (2004);
Hussain et al. v. Guyana, Communication No. 862/1999 (2005); Mr. Webby Chisanga v. Zambia,
Communication No. 1132/2002 (2005); Lawrence Chan v. Guyana, Communication

No. 913/2000 (2006); Larrafiaga v. the Philippines, Communication No. 1421/2005 (2006);
Raymond Persaud and Rampersaud v. Guyana, Communication No. 812/1998 (2006).

132 Thelogical structure of the conclusion reached by these various judicial and quasi-judicial
bodies was clearly stated by the Privy Council in Bowe in the following syllogism:

(1) It isafundamental principle of just sentencing that the punishment imposed on a
convicted defendant should be proportionate to the gravity of the crime of which he has been
convicted;

(2)  Thecrimina culpability of those convicted of murder varies very widely;
3) Not all those convicted of murder deserve to die.

Bowe v. The Queen, Privy Council Appeal No. 44 of 2005 (8 March 2006) (appeal from the
Court of Appeal of the Bahamas), para. 29.

133 Mithu v. Sate of Pubjab, 2 S.C.R. 690, 704, 707-708 (1983) (internal citations and quotation
marks omitted).

134 Mithu v. Sate of Pubjab, 2 S.C.R. 690, 704 (1983).

35 HRC, General Comment 6 (1982) (emphasis added); see also Baboeramet al. v. Suriname,
Communication No. 146/1983 and 148 to 154/1983 (1985), para. 14.

136 \Wbodson et al. v. North Carolina, 428 U.S. 280, 304-305 (1976) (internal citations omitted).



