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“Dimidium facti, qui coepit, habet: sapere aude, incipe” (Let’s get started and then have the
.courage to use our judgment) (1, 2, 40)

Albert Einstein and Sigmund Freud, “Why war?”, An International Series of Open Letters,
.International Institute of Intellectual Cooperation, League of Nations, Paris, 1933
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A new functional paradigm on human rights

1. All rights derive from human dignity. Codification of human rights is never
definitive and never exhaustive, but constitutes an evolutionary mode d’emploi for the
exercise of civil, cultural, economic, political and social rights. Alas, the interpretation and
application of human rights is hindered by wrong priorities, sterile positivism and a
regrettable tendency to focus only on individual rights while forgetting collective rights.
Alas, many rights advocates show little or no interest for the social responsibilities that
accompany the exercise of rights, and fail to see the necessary symbiosis of rights and
obligations, notwithstanding the letter and spirit of article 29 of the Universal Declaration
of Human Rights.

2. The time has come to change the human rights paradigm away from narrow
positivism towards a broader understanding of human rights norms in the context of an
emerging customary international law of human rights. Law is neither physics nor
mathematics, but a dynamic human institution that day by day addresses the needs and
aspirations of society, adjusting here, filling lacunae there. Every human rights lawyer
knows that the spirit of the law (Montesquieu) transcends the limitations of the letter of the
law, and hence codified norms should always be interpreted in the light of those general
principles of law that inform all legal systems, such as good faith, proportionality and ex
injuria non oritur jus.

3. I propose discarding the obsolete and artificial division of human rights into those of
the falsely called first generation (civil and political), second (economic, social and
cultural) and third generation (environment, peace, development) rights — with its obvious
predisposition to favour civil and political rights. This generational divide is part of a
structure that perpetuates a world order that much too often appears to allow injustice.

4, Instead | propose a functional paradigm that would consider rights in the light of
their function within a coherent system — not of competing rights and aspirations, but of
interrelated, mutually reinforcing rights which should be applied in their interdependence
and understood in the context of a coordinated strategy to serve the ultimate goal of
achieving human dignity in all of its manifestations. Four categories would replace the
skewed narrative of three generations of rights.

5. First we would recognize enabling rights, among which | would list the rights to
food, water, shelter, development, homeland — but also the right to peace, since one cannot
enjoy human rights unless there is an environment conducive to the exercise of those rights.
Article 28 of the Universal Declaration of Human Rights postulates the right of every
human being “to a social and international order in which the rights and freedoms set forth
in this Declaration can be fully realized”. This entails the basic necessities of life and the
right to a level playing field.

6. Secondly | would propose a category of inherent or immanent rights, such as the
right to equality, the right to non-arbitrariness; indeed, every right necessarily contains in
itself the element of equality, the self-evident requirement that it be applied equally and
equitably, that there be uniformity and predictability (what the Germans call
Rechtssicherheit). Immanent rights also encompass the rights to life, integrity, liberty and
security of person, in the light of which other rights must be interpreted and applied. There
are also inherent limitations to the exercise of rights. The general principle of law
prohibiting abuse of rights (sic utere tuo ut alienum non laedas — use your right without
harming others, a principle advocated by Sir Hersh Lauterpacht as an overarching norm
prohibiting the egoistic exercise of rights to achieve anti-social results or unjust
enrichment) means that every right, also a human right, must be exercised in the context of
other rights and not instrumentalized to destroy other rights or harm others. There is no
right to intransigence as we know from Shylock in the Merchant of Venice. The letter of the
law must never be used against the spirit of the law.
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7. Third | would propose a category of procedural or instrumental rights, such as the
rights to due process, access to information, freedom of expression and peaceful assembly,
work, education, social security, leisure — rights that we need to achieve our potential, to
complete our personalities, to engage in the pursuit of happiness.

8. Finally I would postulate the category of end rights or outcome rights, that is, the
concrete exercise of human dignity, that condition of life that allows each human being to
be himself or herself. This ultimate right is the right to our identity, to our privacy, the right
to be ourselves, to think by ourselves and express our humanity without indoctrination,
without intimidation, without pressures of political correctness, without having to sell
ourselves, without having to engage in self-censorship. The absence of this outcome right to
identity and self-respect is reflected in much of the strife we see in the world today. It is
through the consciousness and exercise of the right to our identity and the respect of the
identity of others that we will enjoy the individual and collective right to peace (see my
2013 report to the GA A/68/284, paras. 67-68).

9. The United Nations Human Rights Council should become the international arena
where governments compete to show how best to implement human rights, how to
strengthen the rule of law, how to achieve social justice, where they display best practices
and give life to this new functional paradigm of human rights. This kind of competition in
human rights performance is the noblest goal and challenge for civilization. The Council
should become the pre-eminent forum where governments elucidate what they themselves
have done and are doing to deliver on human rights, in good-faith implementation of
pledges, in adherence to a daily culture of human rights characterized by generous
interpretation of human rights treaties and a commitment to the inclusion of all
stakeholders. What the Council must not be is a politicized arena where gladiators use
human rights as weapons to defeat their political adversaries and where human rights are
undermined through “side shows”, the “flavor of the month” or “legal black holes”. The
civilization model of the globalized world must not be one of positivism, legalisms and
loopholes, but one of ethics, direct democracy, respect for the environment, international
solidarity and human dignity.
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Rule of law must evolve into rule of justice

1. The rule of law is a pillar of stability, predictability and democratic ethos. Its object
and purpose is to serve the human person and progressively achieve human dignity in larger
freedom.

2. Because law reflects power imbalances, we must ensure that the ideal of the rule of
law is not instrumentalized simply to enforce the status quo, maintain privilege, and the
exploitation of one group over another. The rule of law must be a rule that allows flexibility
and welcomes continuous democratic dialogue to devise and implement those reforms
required by an evolving society. It must be a rule of conscience and of listening.

3. Throughout history law has been all too frequently manipulated by political power,
becoming a kind of dictatorship through law, where people are robbed of their individual
and collective rights, and the law itself becomes the main instrument of their
disenfranchisement. Experience has taught us that law is not coterminous with justice and
that laws can be adopted and enforced to perpetuate abuse and cement injustice.
Accordingly, any appeal to the rule of law should be contextualized within a human-rights-
based framework.

4, Already in Sophocles’ Antigone we saw the clash between the arbitrary law of King
Creon and the unwritten law of humanity. Enforcing Creon’s unjust law brought misery to
all. In Roman times the maxim dura lex sed lex (the law is hard, but it is the law) was
mellowed by Cicero’s wise reminder that summum jus summa injuria (highest law is
highest injustice, de Officiis 1, 10, 33), i.e. blind application of the law may cause great
injustice.

5. The argument that “the law must be obeyed” has been challenged by human rights
heroes for thousands of years. Spartacus fought against the Roman slave laws and paid with
his life. Slavery remained constitutional and legal until the mid-nineteenth century;
colonialism was constitutional and legal until the decolonization processes of the 1950s,
1960s and 1970s; the Nuremberg laws of 1935 were constitutional and legal; Apartheid was
constitutional and legal; segregation in the US was constitutional and legal (see, for
instance, the US Supreme Court judgment Plessy v. Ferguson). Civil disobedience by
Henry David Thoreau, Zaghioul Pasha, Michael Collins, Dietrich Bonhoeffer, Mahatma
Gandhi, Martin Luther King, Nelson Mandela, Ken Saro Wiwa, Mohamed Bouozizi were
legitimate and necessary to give example and initiate reforms — but they all suffered the
consequences of opposing blind positivism, the fetishism of the rule of law.

6. Democracy in the twenty-first century requires that the rule of law cease being the
rule of power, might makes right, geopolitics and economics. The rule of law must
incorporate human dignity into the equation and enable people power, self-determination
and referendums. The rule of law must evolve into the rule of social justice and peace.
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