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Annex

Outcome document of the expert working group convened in
Geneva on 3 June 2017

1. An expert consultation was held at the OHCHR, Palais Wilson in Geneva on 3 June
2017 to review and evaluate the initiatives put forward by the Special Rapporteur in his
reports to the Human Rights Council and the General Assembly, i.e. a United Nations
Register of unilateral sanctions likely to have a human rights impact and a United Nations
Declaration on unilateral coercive measures and the rule of law.

2. In addition to the Special Rapporteur, Mr. Idriss Jazairy, the following experts were
in attendance: Professor Mark Bossuyt (Member of the Committee on the Elimination of
Racial Discrimination, Member of the Permanent Court of Arbitration in The Hague and a
former judge at the Belgian Constitutional Court), Professor Alena Douhan (Associate
Professor of international law, Belarusian State University, Minsk, Belarus), Mr. Hans-
Jakob Schindler (Coordinator of the ISIL(Da’esh)/Al-Qaida/Taliban Monitoring Team),
Ms. Catherine Marchi-Uhel (Ombudsperson, Security Council ISIL (Da’esh) and Al-Qaida
Sanctions Committee), Professor Aslan Abashidze (Member of the United Nations
Committee on Economic, Social and Cultural Rights, Professor at the International Law
Department, Moscow State Institute of International Relations and Director of Center for
Innovations in Education and Legal Research at Peoples’ Friendship University of Russia),
Professor Matthew Happold (Professor of Public International Law at the University of
Luxembourg and a barrister at 3 Hare Court, London),Professor Antonios Tzanakopoulos
(Associate Professor of Public International Law, University of Oxford) and Mr. Pierre-
Emmanuel Dupont (Director, Public International Law Advisory Group) who moderated
the workshop. Mr. Alfred de Zayas (Independent Expert on the promotion of a democratic
and equitable international order) could not attend but submitted a statement.

3. The first session of the expert consultation was devoted to the draft Declaration on
unilateral coercive measures and the rule of law. One participant first addressed the issue of
the legal force of resolutions of the General Assembly, stressing that for a General
Assembly resolution to have legal effects, it should have a normative character, it should
receive the support or at least the absence of opposition from a large number of States,
including the States particularly affected by the matter concerned, and the adoption of the
resolution should be followed by a uniform and constant state practice in conformity with
the behaviour prescribed in the resolution. Another participant addressed the issue of
mechanisms of and remedies for human rights protection against unilateral coercive
measures. Unilateral coercive measures have an impact a broad range of human rights, and
their ‘contributory nature’ in ongoing human rights situations brought before the Human
Rights Council was underlined by one participant. Possible responses to unilateral coercive
measures were identified, and a distinction was made between immediate and long-term
responses. Responses to measures targeting States (including Special Procedures of the
Human Rights Council, United Nations fact-finding missions,! a United Nations
compensation commission, etc.) and responses to measures directed against individuals or
entities (including, but not limited to, judicial review before domestic courts of the
sanctioning state, which is unfortunately subject to a range of legal and practical
limitations, if available at all, in many scenarios). It was also called for a reform of the
‘targeted sanctions’ processes to ensure due process guarantees, that would include the
mandatory and immediate opening of criminal or administrative process in parallel to
inclusion in a sanctions list, and lifting of the sanctions (and financial compensation) if a
person is recognized not-guilty. A participant referred to the under-utilized inter-State
complaints procedure, which should be engaged and in some cases could facilitate

negotiation and friendly settlement under treaty bodies (e.g. Art. 41 International Covenant
nn Civil and Pnlitical Rinht) It was sninnested that canctinng chniild alen he tected in the
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See Declaration on Fact-finding by the United Nations in the Field of the Maintenance of
International Peace and Security (A/RES/46/59).
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context of the Universal Periodic Review of the Human Rights Council. Another participant
examined the relevance of the work of the International Law Association on Reparation for
Victims of Armed Conflict, stressing that all victims of human rights violations are entitled
to access to mechanism for reparations. Several participants stressed the importance of the
right of access to a court, as called for by Article 6 of the European Convention on Human
Rights and other instruments.

4. The second session focused on the United Nations Register of unilateral sanctions
likely to have a human rights impact. The possible institutional features and practical
modalities of functioning of such mechanism were extensively discussed, and participants
generally agreed that such Register could possibly under certain conditions benefit from
wide acceptance from the international community. The relevance of the United Nations
Register of Conventional Arms as a possible precedent was examined, as well as possible
guidance to be drawn from the practical operation of the Sanctions Committee and the
Ombudsperson of the Security Council ISIL/Al Qaeda sanctions regime, and from the
experience of the Committee on Economic, Social and Cultural Rights in relation to
sanctions. Participants generally shared the view that unilateral sanctions were primarily to
be reported (including information about the alleged impact on human rights of the
measures) by targeted States, although reporting by targeting State was also possible. The
depository of the Register would then notify the targeting state of the allegation by the
targeted state of the alleged impact on human rights of the measures, and invite the
targeting state to respond to the allegation and to include in the response, information on
whether it has conducted an assessment of the possible inadvertent (or unintended) impact
on human rights of the measures, and if so provide the result of such assessment, and
whether it has taken any steps to mitigate such impact. It was also suggested that a focal
point should be created by States for civil society organizations to be able to interact with
their respective Government as regards possible notification of unilateral sanctions for
inclusion in the Register. Also, the inclusion of a potential dispute settlement mechanism
associated with the Registry was discussed, as well as the possibility that such dispute
settlement mechanism be entitled to rule on reparation claims for adverse impact of
sanctions on human rights.
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Appendix |

Elements on the United Nations register of unilateral
sanctions likely to have a human rights impact

1. It is suggested that the next General Assembly resolution on human rights and
unilateral coercive measures include the following elements:

Preamble

2. Welcoming the proposal made by the Special Rapporteur of the Human Rights
Council on the negative impact of unilateral coercive measures on the enjoyment of human
rights, submitted pursuant to [---], and recalling the reports of the Secretary-General on [---
], to establish a consolidated central register at the level of the United Nations Secretariat to
recapitulate the list of all unilateral sanctions in force, and sharing the Special Rapporteur’s
view that the first obstacle to a global evaluation of the negative impact of unilateral
sanctions on human rights is the unavailability of global and standardized updated data, and
that full transparency in this regard would be helpful both to the United Nations, to private
enterprises involved in international trade, and to the civil society at large,

Operative paragraphs

* [---]. Requests the Secretary-General to establish and maintain at United Nations
Headquarters in New York a universal and non-discriminatory Register of unilateral
sanctions, to include information on unilateral sanctions, to be reported by targeted
States, or by States implementing sanctions as the case may be, in accordance with
procedures including applicable standards initially comprising those set out in the
annex to the present resolution and subsequently incorporating any adjustments to
the standards decided upon by the General Assembly at its [---] session in the light
of the recommendations of the panel referred to in paragraph below;

e [---]. Also requests the Secretary-General, with the assistance of a panel of
independent experts to be nominated by him on the basis of equitable geographical
representation and upon proposals by States, to elaborate the technical procedures
and applicable standards for comparability of data, to make any adjustments to the
annex to the present resolution necessary for the effective operation of the Register,
and to prepare a report on the modalities for ensuring the universality and non-
discriminatory character of the Register, to raise awareness concerning the Member
States concerning the Register and its procedures, and to submit this report to the
General Assembly at its [---] session;

e [---]. Calls upon all Member States to provide annually for the Register data in
accordance with the procedures established by paragraph 26 above, and the annex to
the present resolution;

e [---]. Decides, with a view to ensuring the universality and non-discriminatory
character of the Register, to keep the operation of the Register under review, and, to
this end:

(@)  Invites Member States to provide the Secretary-General with their views, not
later than [insert date 2 years ahead], on:

0) The operation of the Register during its first two years;

(i) Any identified obstacles to achieving the universality and non-discriminatory
character of the Register;

(iii)  Possible improvements or expansion of scope to include a monitoring
function;
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Register of unilateral sanctions

1. The Register of unilateral sanctions likely to have a human rights impact (the
“Register”) shall be established, with effect from [1 January 2018], and maintained at the
Headquarters of the United Nations in New York.

2. Member States are requested to provide data for the Register, addressed to the
Secretary-General, on an annual basis by [30 April] each year in respect of unilateral
coercive measures implemented by them or targeting them and in force during the previous
calendar year;

3. The first such registration shall take place by [30 April 2018] in respect of the
calendar year [2017];

4. The data so provided shall be recorded in respect of each Member State.

5. Member States are requested to designate focal points for civil society organizations
to be able to interact with their respective Government as regards unilateral sanctions;

6. Upon natification of the unilateral sanction by the targeted State or States, the
Secretary-General shall seek the views of the source State or group of States and vice versa.
7. Unilateral sanctions covered are those taken by virtue of law or executive decision
or under any other form by the source State or group of States.

8. The Register shall be open for public consultation.

9. In addition, the Secretary-General shall provide annually a consolidated report to the

General Assembly of the data registered.
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Appendix 11

Elements for a draft General Assembly declaration on
unilateral coercive measures and the rule of law

Basic principles

1. Full account should be taken of the position expressed in resolution 34/13 adopted
by the Human Rights Council on 24 March 2017, which ‘urged all States to refrain from
imposing unilateral coercive measures, also urged the removal of such measures, as they
are contrary to the Charter and norms and principles governing peaceful relations among
States at all levels, and recalled that such measures prevent the full realization of economic
and social development of nations while also affecting the full realization of human rights’ ;

2. Unilateral coercive measures have a tendency to remain in force irrespective of the
achievement of its purported objective;

3. Unilateral coercive measures involving extraterritorial application of domestic
measures are unlawful under international law;

4. Unilateral coercive measures in a number of cases entail severe adverse impacts on
the enjoyment of human rights of targeted populations and individuals, have often proven
to be inefficient, and are most likely to entail unintended effects in the form of adverse
human rights impacts on non-designated third parties;

5. Whilst targeted States have a responsibility to mitigate the adverse human rights
impact of unilateral sanctions imposed by source countries, the latter are also accountable
for any adverse effects on human rights occurring in target countries, even if such effects
are unintended, to the extent that “when an external party takes upon itself even partial
responsibility for the situation within a country (whether under Chapter VII of the Charter
or otherwise), it also unavoidably assumes a responsibility to do all within its powers to
protect the economic, social and cultural rights of the affected population” (Committee on
Economic, Social and Cultural Rights, General Comment No. 8 on the relationship between
economic sanctions and respect for economic, social and cultural rights, E/C.12/1997/8,
para. 13);

6. The inhabitants of a given country do not forfeit basic economic, social and cultural
rights by virtue of any determination that their leaders have violated norms of international
peace and security, as affirmed by the Committee on Economic, Social and Cultural Rights
in its general comment No. 8 on the relationship between economic sanctions and respect
for economic, social and cultural rights (See E/C.12/1997/8, para. 16).

7. In situations where unilateral coercive measures inflict undue sufferings/have an
egregious human rights impact, on the population of a targeted State, whatever legal motive
is invoked, they become clearly illegal and their source countries should be called to
account.

8. Such call for the removal of unilateral coercive measures applies to comprehensive
measures as well as to targeted measures and to economic as well as to financial measures;

9. As a consequence, the basic principle should be that States and groups of States
should commit themselves to refraining from imposing unilateral coercive measures, as
well as remove such measures as are in force, and shall commit to using other means of
peaceful settlement of international disputes and differences;

10. The present Declaration is without prejudice to the procedural and substantive
requirements arising from the legal regime of countermeasures in the sense of the
International Law Commission Draft Articles on the Responsibility of States for
International Wrongful Acts;
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Mitigation: Universally/Generally accepted rules of behaviour

11.  Pending the total removal and termination of all existing unilateral coercive
measures and renunciation to their use, all efforts should be made to mitigate the adverse
effect of unilateral sanctions on human rights;

12.  The transitional period preceding the total removal and termination of all existing
unilateral coercive measures and renunciation to their use should be shortened to the
greatest extent possible.

13.  During the transitional period, the following universally accepted rules of behaviour
shall be asserted to mitigate the adverse impacts of unilateral sanctions:

(@)  The parties implementing unilateral sanctions are under an obligation to
conduct a transparent human rights impact assessment of the measures envisaged, and to
monitor on a regular basis the effects of implementation of the measures, including as
regards their adverse effects on human rights;

(b)  The parties implementing unilateral sanctions are under an obligation to ensure
effective exemptions for satisfying basic human rights and essential humanitarian needs;

(¢)  There must be an end to the politicization of what was intended to be a purely
technical interbank international financial transfer mechanism, whose manipulation in the
form of selective exclusion is tantamount to re-introducing comprehensive sanctions on
targeted countries;

(d)  Mechanisms to guarantee due process, and the availability of judicial review
for obtaining remedies and redress for unilateral coercive measures, should be available to:

« Impacted groups, though non-targeted (by comprehensive or sectoral sanctions), and
« Individuals and legal persons and entities targeted (by targeted sanctions).

(e)  The basic components of the requirement of due process in relation to
unilateral coercive measures, pending their total elimination, shall be the following:

(i) Mechanisms and procedures for judicial review of unilateral coercive
measures:

The factual and legal grounds for the measures have to be disclosed to the concerned
parties;

The availability of, and the mechanisms and procedures for, a right to appeal/judicial
review, should be made known to the targeted parties upon notification to the
concerned parties;

» Such mechanisms and procedures should allow for a review of the substantive
factual and legal grounds for the unilateral coercive measures, in accordance with
international law and international humanitarian law, as well as in compliance with
internationally recognized procedural standards;

« Such mechanisms and procedures should be in place and available at the same level
(either domestic or international [either regional organization or the United Nations])
as the source of the unilateral coercive measures concerned; in case of unavailability of
procedures for remedies at the domestic level or at the level of a group of countries
imposing sanctions, the targeted countries or persons should be entitled to seek
remedies by the Committee of the treaty body concerned, i.e. CESCR,;

 Such mechanisms and procedures should be of a judicial nature or at least, for a
transitional period, of the nature of an Ombudsperson or other quasi-judicial
mechanism;

(i) Notification of the measures to the parties concerned as soon as practicable,
without affecting the effectiveness of the measures;

(iii)  Time-bound limitation of the measures, and biannual monitoring and review;
(iv)  Reversibility of the measures;
(v)  Appropriate humanitarian exceptions;

(vi) A regular mechanism to monitor potential adverse impact and unintended
consequences of these measures; and

(vi)  Awvailability of effective compensation/reparations (including financial) when
unwarranted adverse impacts on human rights have occurred.
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