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Participation in international and national conferences and dialogues

The Special Rapporteur participated in a number of international dialogues and
conferences, including:

(@)  The twenty-first session of the Conference of Parties to the United Nations
Framework Convention on Climate Change;

(b) A symposium in Canada addressing the national inquiry of the Government
on missing and murdered indigenous women;

(¢) A high-level dialogue on the World Bank’s draft environmental and social
standard on indigenous peoples, held in Addis Ababa;

(d) A seminar on litigation experiences in cases of violence against women and
women’s access to justice, held in Guatemala;

()  An international seminar on indigenous jurisdiction and access to justice,
held in Colombia;

(f) A panel discussion on conflict and peace negotiations and indigenous
peoples, held in New York;

(9) A meeting with the World Bank and the Nordic Trust Fund on safeguarding
indigenous peoples’ rights.

Further details on those activities will be included in the forthcoming report of the
Special Rapporteur to the General Assembly.

The Special Rapporteur also participated in the regular sessions of the Permanent
Forum on Indigenous Issues and the Expert Mechanism on the Rights of Indigenous
Peoples, and discussed how to better coordinate their mandates. She also held meetings
with several State delegations and indigenous organizations.
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Regional and global workshops on the impact of investment agreements
and the rights of indigenous peoples

In order to inform her thematic report, together with IWGIA, AIPP and Tebtebba, the
Special Rapporteur organized a series of regional workshops on the impacts of investment
treaties on the rights of indigenous peoples. The first was held in Lima, Peru, for Latin
America and the second in Bangkok, Thailand for Asia. A third is planned for Africa. The
Special Rapporteur also co-organized a global expert’s seminar, together with CCSI, which
was held in New York in May 2016.

The Special Rapporteur wishes to express her gratitude to all of the indigenous peoples’
representatives, civil society organizations and individuals who participated in these
meeting and contributed to deepening her knowledge of the impacts of investment treaties
on the rights of indigenous peoples and potential avenues for addressing the challenges this
poses. She looks forward to continued collaboration with them over the coming year in the
development of her final report on the subject of investments and indigenous peoples’
rights.

In particular, the Special Rapporteur would like to thank Jose Alywin, Lorenzo Cotula,
Joshua Curtis, Howard Mann, Kinda Mohamadieh, Lone Wandahl Mouyal and Luis Vittor
and for their expert input and Cathal Doyle for his assistance in the development of the
report. She also expresses her gratitude to Asia Indigenous Peoples Pact (AIPP), Columbia
Center on Sustainable Investment (CCSI) the International Working Group Indigenous
Affairs (IWGIA) and Tebtebba for their assistance in organizing these workshops. She also
thanks the staff and students of the University of Colorado Law School Clinic for research
they conducted.

She also acknowledges with gratitude the assistance provided by the Office of the United
Nations High Commissioner for Human Rights and her external team. She also expresses
thanks to the many indigenous peoples, States, United Nations bodies and agencies and
non-governmental organizations that cooperated with her over the past year in the
implementation of her mandate.

The indigenous representatives and expert participants in the two regional workshops and
the global workshop are listed below.
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Workshop on Indigenous Peoples and International Investment

May 12, 2016, Ford Foundation headquarters

Jose Aylwin
Rana Bahri
Manja Bayang
Chhoun Borith
Patricia Borraz
Amy Brown
Stephanie Burgos
Jesse Coleman
Kaitlin Cordes
Lorenzo Cotula
Penny Davies
Cathal Doyle
Celeste Drake
Ben Hoffman
Atama Katama
Birgit Kuba
Danika Littlechild
Howie Mann
Soledad Mills
Terry Mitchell
Marcos Orellana
Aaron Marr Page
Sochea Pheap
Nikki Reisch
Stanley Riamit
Lisa Sachs
William Shipley
Tui Shortland
Indira Simbolon
Joseph Ole Simmel
Rukka Sombolinggi
Casper Sonesson

320 East 43rd St., New York

Participants

Co-director, Observatorio Cuidadano, Chile

DLA Piper

Supporting the Special Rapporteur on the rights of indigenous peoples
Indigenous representative, Cambodia

Supporting the Special Rapporteur on the rights of indigenous peoples
Ford Foundation

Oxfam America

Columbia Center on Sustainable Investment

Columbia Center on Sustainable Investment

International Institute for Environment and Development

Ford Foundation

External advisor to the Special Rapporteur on the rights of indigenous peoples
Trade & Globalization Policy Specialist at AFL-CIO

Columbia Law School Human Rights Clinic; Human Rights Institute
CSO Partnership for Development Effectiveness

World Bank Inspection Panel

Canadian Commission for UNESCO

International Institute for Sustainable Development

Equitable Origins

Wilfrid Laurier University, Canada

Center for International Environmental Law

Forum Nobis

Cambodia Indigenous Youth Association

New York University Center for Human Rights and Global Justice
Indigenous Livelihoods Enhancement Partners, Kenya

Columbia Center on Sustainable Investment

Centre for International Sustainable Development Law

Managing Director, Repo Consultancy

Asian Development Bank

Mainyoito Pastoralist Integrated Development Organization

Aliansi Masyarakat Adat Nusantara

United Nations Development Programme

GE.16-13924



A/HRC/33/42

Elsa Stamatopoulou
Sam Szoke-Burke

Victoria Tauli-Corpuz

Mong Vichet
Samoeun Vothy
Christina Warner
Shawn Watts
Hee-Kyong Yoo
Michael Zaccaro

Filip Balcerzak
Ilias Bantekas
Graeme Everton
Carla Fredericks
Lise Johnson

Kinda Mohamadieh
Brendan Plant
Andrea Saldarriaga
Shana Tabak

Columbia University

Columbia Center on Sustainable Investment

Special Rapporteur on the rights of indigenous peoples

Highland Association, Cambodia

Indigenous representative, Cambodia

University of Colorado American Indian Law Clinic

Columbia Law School

Supporting the Special Rapporteur on the rights of indigenous peoples
University of Colorado American Indian Law Clinic

Remote participants

SSW, Poland

Brunel University London

Indigenous Traders

University of Colorado

Columbia Center on Sustainable Investment
South Centre

Cambridge University

London School of Economics

Georgia State University

Indigenous Peoples’ International Seminar

Free Trade Agreements, Bilateral Investment Treaties and Large Scale Investment Projects
(Megaprojects) and their Impacts on the Rights of Indigenous Peoples

GE.16-13924

Alejandro Capetillo
Alejandro Parellada
Aline Papic

Ana Maria Llao
Armando Balbuena
Baskut Tunkat
Carwyn Jones
Cathal Doyle

Celso Padilla
Donald Rojas

Emanuel Gomez

Lima 25-26 April 2016

Participants

Quebrada de Tarapaca, Aymara

IWGIA

Quebrada de Tarapaca, Aymara

Ex Consejera Nacional Mapuche ante Conadi (2012-2016)

Wayuu Representative

Special Rapporteur on Toxic Waste

Victoria University of Wellington

External advisor to the Special Rapporteur on the rights of indigenous peoples
Consejo Continental de la Nacién Guarani

MNICR

Universidad Auténoma Chapingo

34



A/HRC/33/42

Humberto Cholango
Jorge Nahuel
Jose Aylwin

Jose Fernando Lopez
Hernandez

Joseph Nkamasiai
Lorenzo Cotula

Maira Krenak

Marcos Cortez Basilio
Maximiliano Mendieta
Melaku Tegegn
Nancy Yanez

Nora Newball

Ovide Mercredi
Patricia Borraz
Paulina Acevedo
Raymundo Camacho

Rozeninho Saw
Munduruku

Sergio Campusano
Terry Mitchel
Thomas Jalong
Victoria Tauli Corpus

Former CONAIE President
Mapuche Confederation
Observatorio Ciudadano

Organizacién Campesina Emiliano Zapata — Coordinadora Nacional Plan
de Ayala (OCEZ-CNPA)

African Inland Child & Community Agency for Development (AICCAD)
IHED

CASA

Red de guardianes del maiz de Coyuca de Benitez, Guerrero

Tierraviva, Paraguay

ACHPR

Observatorio Ciudadano

Gobierno Creole de Bluefields

Former Chief of AFN

External advisor to the Special Rapporteur on the rights of indigenous peoples
Observatorio Ciudadano

Support for Munduruku people Brazil

Munduruku representative Brazil

Diaguitas Huasco Altinos

Wilfrid Laurier University

JOAS

Special Rapporteur on the rights of indigenous peoples

Asia-Pacific Consultation on International Investment Agreements and Indigenous Peoples

35

Victoria Tauli Corpuz
Catalino Corpuz Jr
Helen Valdez
Maribeth Bugtong
Mary Ann Bayang
Joan Carling
Prabindra Shakya
Benedict Mansul

Abhay Flavian Xaxa

Prince Palace Hotel, Bangkok

Thailand 2-3 May 2016

Participants

Special Rapporteur on the rights of indigenous peoples
Tebtebba

Tebtebba

Tebtebba

Tebtebba

AIPP

AIPP

Country Research- Malaysia

Country Research-India

GE.16-13924


mailto:tegmel@gmail.com

A/HRC/33/42

GE.16-13924

Cleto Villacorta I11
Ranja Sengupta
Abdul Fauwaz Aziz
Joseph Purugganan
Kate Lappin
Diyana Yahaya
Jacqueline Carino

“Nancy” Zhang, Nanjie
Niabdulghafar Tohming

Te Ringahuia Hata
Myo Ko Ko
Khamla Soubandith
Ruslan Khayrulin
Pianporn Deetes
Vicky Bowman
Khariroh

Aflina Mustafainah
Anne Tauli

Kate Ross

Joyce Godio

Subhagya Mangal
Chakma

Jocelyn Medd

Country Research-Philippines
Third World Network

Third World Network

Philippines Focus on the global south
Thailand-APWLD
Thailand-APWLD

Philippines CPA

Thailand CYLR

Thailand Focus on the Global South
Maori representative New Zealand
POINT Myanmar

CKSA Laos

Econforum Uzbekistan
International Rivers Thailand
Myanmar

Komnas Perempuan Indonesia
Komnas Perempuan Indonesia
CPA Philippines

International Rivers

AIPP

AIPP

I1AP

36



A/HRC/33/42

Annex 111

37

Bibliography

UN documents

A/HRC/24/41 Report of the Special Rapporteur on the rights of indigenous peoples, James
Anaya Extractive industries and indigenous peoples 1 July 2013

A/HRC/24/41/Add.3 Report of the Special Rapporteur on the rights of indigenous peoples,
James Anaya Consultation on the situation of indigenous peoples in Asia (31 July 2013)

CERD/CAN/CO/19-20 Concluding observations of the Committee on the Elimination of
Racial Discrimination to Canada (4 April 2012)

E/CN.4/2003/90/Add.3 Report of the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people, Mr. Rodolfo Stavenhagen, submitted in
accordance with Commission on Human Rights resolution 2002/65 MISSION TO THE
PHILIPPINES

Lansman et al. V. Finalnd Communication No. 511/1992 UN Doc. CCPR/C/52/D/511/1992
(1994)

UNCTAD, 2012. Fair and equitable treatment: UNCTAD Series on Issues in International
Investment Agreements Il

UNCTAD, 2014, “IIA issue note 3: Reform of the IIA regime: four paths of action and a
way forward

UNCTAD, 2015. ‘ITIA Issues Note: Recent trends in IIAs and ISDs”

Regional and national documents

ACHPR (2016), Study on the Impact of Extractive Industries and Land Rights (ACHPR,
forthcoming 2016)

IACHR (2016), Indigenous Peoples, Afro-Descendent Communities, and Natural
Resources: Human Rights Protection in the context of Extraction, Exploitation, and
Development Activities (IACHR, 2016)

Model BITs
Waitangi Tribunal (2016), Report on the TPP WAI 2522 Waitangi Tribunal Report 2016

Howard Mann, Konrad von Moltke, Luke Eric Peterson, Aaron Cosbey IISD Model BIT
I1ISD Model Agreement on Investment for Sustainable Development (April 2005)
https://www:.iisd.org/pdf/2005/investment_model_int_agreement.pdf

Norwegian Model BIT Draft version 13 05 15
https://www.regjeringen.no/contentassets/e473260b61f424d4c9c3d470896492623/draft-
model-agreement-english.pdf

SADC Model BIT SADC Model Bilateral Investment Treaty Template with Commentary
(July 2012) http://www.iisd.org/itn/wp-content/uploads/2012/10/sadc-model-bit-template-
final.pdf

GE.16-13924


https://www.iisd.org/pdf/2005/investment_model_int_agreement.pdf

A/HRC/33/42

GE.16-13924

Books and articles

Cotula (2011), Cotula L. Strengthening Citizens’ Oversight of Foreign Investment:
Investment Law and Sustainable Development Briefing 4:Foreign investment contracts
(IIED, 2011)

Cotula & Berger, (2015), Cotula L. & T.Berger Land Deals and Investment Treaties:
Visualising the interface, 1IED, 2015

Curtis (2014). Curtis J. Human Rights and Foreign Investment, PhD Thesis (National
University of Ireland, Galway, 2015) https://aran.library.nuigalway.ie/handle/10379/4932

Doyle & Whitmore (2014). Doyle C. & A. Whitmore Indigenous Peoples and the
Extractive Industries: Towards a rights respecting engagement (Tebtebba, Middlesex
University, PIPLinks 2014)

Doyle (2015), Doyle C. Indigenous Peoples, Title to Territory, Rights and Resources: The
Transformative Role of Free Prior and Informed Consent (Routledge, 2015)

Hepburn (2015). Hepburn J. Amicus Submission Rejected in Zimbabwe Case; Human
Rights Law held inapplicable to ICSID Proceedings (27 June 2012) www.iareporter.com

Hirono et al. (2015). Hirono K, Haigh F, Gleeson D, Harris P and Thow, A M. Negotiating
healthy trade in Australia: Health impact assessment of the proposed Trans-Pacific
Partnership Agreement. (Liverpool, NSW: Centre for Health Equity Training Research and
Evaluation, part of the Centre for Primary Health Care and Equity, Faculty of Medicine,
UNSW Australia, 2015)

Johnson & Sach (2015). Johnson L & L Sachs Entrenching, rather than reforming, a flawed
system (CCSlI, 2015)

Mohamadieh & Montes (2015), Mohamadieh K. & M. F. Montes ‘Throwing Away
Industrial Development Tools: Investment Protection Treaties and Performance

Requirements’ in Investment Treaties Views and Experiences from Developing Countries
(South Centre, 2015)

Kube & Petersmann (2016), Kube V & E.U. Petersmann Human Rights Law in
International Investment Arbitration 11(1) AJWH 65 (2016)

Kurtz (2009), Kurtz, J., The Use and Abuse of WTO Law in Investor State Arbitration:
Competition and Its Discontents European Journal of International Law 20 no. 3 (2009)

LSE (2016) Guide To Implementing The UN Guiding Principles On Business And Human
Rights In Investment Policymaking (LSE, 2016) http://blogs.lse.ac.uk/investment-and-
human-rights/files/2016/04/LSE_UNGPs_Guide_en.pdf

Mann (2008), Mann H. International Investment Agreements, Business and Human Rights:
Key Issues and Opportunities (11SD, 2008)

Mohamadieh & Uribe (2016), Mohamadieh K. & D Uribe. The Rise of Investor-State
Dispute Settlement in the Extractive Sectors (South Centre, 2016)

Mohamadieh et al (2015) Mohamadieh K., A. Bernardo & L Ka-Min (2015) Investment
treaties: views and experiences from developing countries (South Centre, 2015)

Peterson (2016). Peterson L. E. Analysis: Canada-EU Treaty sees radical changes to
investment dispute settlement, as Canada falls in line behind EU demands for reforms
February 29, 2016 http://www.iareporter.com

Sauvant (2015), Sauvant K P The Negotiations of the United Nations Code of Conduct on
Transnational Corporations Experience and Lessons Learned The Journal of World
Investment & Trade 16 (2015)

38


https://aran.library.nuigalway.ie/handle/10379/4932

A/HRC/33/42

39

Trevino. (2015), Trevino C. South American Silver lays out $385 Million case against
Bolivia; Government counters that UK Treaty should not protect “Canadian Investment”
(Jun 14, 2015) http://www.iareporter.com/articles/23275/

Wandahl Mouyal (2016), Wandahl Mouyal L (2016). International Investment Law and the
Right to Regulate: A human rights perspective (Routledge 2016)

Regional Cases

Saramaka People v. Suriname IACtHR (2007). Inter-American Court of Human Rights
Case of the Saramaka People v. Suriname Judgment of November 28, 2007 (Preliminary
Obijections, Merits, Reparations, and Costs)

Sarayaku v. Ecuador IACtHR (2012). Inter-American Court of Human Rights Case of the
Kichwa Indigenous People of Sarayaku v. Ecuador Judgment of June 27, 2012 (Merits and
reparations)

Sawhoyamaxa v. Paraguay IACtHR (2006) Inter-American Court of Human Rights Case of
the Sawhoyamaxa Indigenous Community v. Paraguay, Merits, reparations and costs,
IACHR Series C No 146, 29th March 2006

ISDS Claims, Awards and Amicus

American Silver Mining v. Bolivia PCA CASE NO. 2013-15 In the matter of an arbitration
under the rules of the United Nations Commission on International Trade Law South
American Silver Limited Claimant V. The Plurinational State of Bolivia Respondent
November 30, 2015

Bear Creek Mining Corp. v. Republic of Peru,. International Centre For Settlement Of
Investment Disputes ICSID Case No. ARB/14/21 In the Matter of Bear Creek Mining
Corporation, Claimant, v. The Republic of Peru, Respondent. Claimant’s Memorial on the
Merits

Burlington Resources Inc. v. Ecuador Decision on Jurisdiction (2010). Burlington
Resources Inc. v. Ecuador, ICSID Case No. ARB/08/5, Decision on Jurisdiction, 2 June
2010

Colombia Cosigo Resources, Ltd., Cosigo Resources Sucursal Colombia, Tobie Mining and
Energy, Inc February 19, 2016. Notice of arbitration (2013) American Silver Mining v.
Bolivia Under the Rules of Arbitration of United Nations Commission On International
Trade Law The United States-Colombia Trade Promotion Agreement And The Laws Of
Colombia

Glamis Gold v. USA Award, (2009) International Centre For Settlement Of Investment
Disputes Washington, D.C. In accordance with the United Nations Commission on
International Trade Law (UNCITRAL) Arbitration Rules Glamis Gold, Ltd. (Claimant) -
and - United States of America (Respondent) AWARD

Grand River Enterprises Six Nations, Ltd v. USA, Award, (2011), CLA-138, Grand River
Enterprises Six Nations, Ltd., et al. v. United States of America, UNCITRAL, Award, Jan
12,2011

Von Pezold v. Zimbabwe preliminary order (2012) International Centre For Settlement Of
Investment Disputes Bernhard Von Pezold And Others (Claimants) V. Republic Of
Zimbabwe (Respondent) (ICSID CASE NO. ARB/10/15) - and - Border Timbers Limited,
Border Timbers International (Private) Limited, and Hangani Development Co. (Private)
Limited (Claimants) v. Republic of Zimbabwe (Respondent) (ICSID CASE
NO. ARB/10/25) Procedural Order No. 2

CCSI Amicus submission on Bear Creek Case (2016)

GE.16-13924


http://www.iareporter.com/articles/23275/

A/HRC/33/42

Annex IV

GE.16-13924

Other ISDS cases impacting on indigenous peoples rights

In Bechtel v. Bolivia (2006), Bechtel, a US company, filed an arbitration case for
$50 million in 2002 under the Bolivia-Netherlands BIT, in a context where the US had no
BIT with Bolivia. The case arose when indigenous peoples’ protests at privatization of the
water supply lead to nationalization. The case was eventually settled when confrontation
with the police turned violent led to an international campaign put significant pressure on
the parent company.

In Cosigo Resources Ltd and Tobie Mining & Energy Inc v. Colombia Canadian and United
States mining companies issued a notice of intent to take a $16.5 billion arbitration case
against Colombia under the US-Colombia FTA. They hold that Colombia delayed signing
its mining concession until a national park covering the area was established, and that there
was inadequate consultation with indigenous peoples in relation to the park’s creation. In
September 2015, the Colombian Constitutional Court upheld the creation of the park. The
companies acknowledge that the proposed mining activities face strong opposition from
among the impacted indigenous peoples, but point to an agreement with one indigenous
association as evidence of sufficient support to proceed.
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