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I.

BBenenue

1. B cBoeii pesomonnn 30/29 CoeT mo mpaBaM 4desioBeka npenioxui Hesasu-
CHMOMY 3KCIIEPTy II0 BONPOCY O MOOIIPEHUH AEMOKPATHYECKOTO U CIPAaBEMIHNBOIO
MEXIYHApOJHOTIO MOpPsAJKa MPOAOKATH MOATOTOBKY HCCIEIOBaHUI O HEraTUBHBIX
MOCJIEACTBUAX MEXKIyHapOJHBIX WHBECTUIIMOHHBIX COIVIALICHHUH, JBYCTOPOHHHUX HH-
BECTHUI[MOHHBIX JOTOBOPOB M MHOTOCTOPOHHHX COTJIAIIEHHH O CBOOOJHOW TOProBie
JUTSL MEXTYHApPOJHOTO TOPSAJIKAa C TOUKH 3pPEHHUS IPaB YesoBeKa.

2. Hacrosiuuii noknaj AOMONHIET aHAlIM3, coaepiKaliuiics B nokianae HesaBu-
cumoro skcnepra Cosery 3a 2015 rox (A/HRC/30/44 u Corr.1) u B ero noknazne I'e-
HepaibHO# Accamoiee 3a 2015 rog (A/70/285 n Corr.1), u B HEM paccMaTpuBarOTCs
BOIIPOCH ycyryonenus sdgdexra «3aMOpaKMBaHUS» B BONPOCAX HOPMATHBHOTO pe-
TYITUPOBAaHMS KaK PE3yJbTaT YPEryIHMPOBaHUS CIOPOB MEXAY MHBECTOPAMHU U TOCY-
napcTBoM® M yKasblBaeTCs Ha TO, YTO MPEIIOKEHHas HEJaBHO CHCTEMa MHBECTHUIIU-
OHHBIX CYAOB CTpagacT TEMHU KE (byH}IaMeHTaJ'II)HI)IMI/I HEOAO0CTaTKaMU, KOTOPbIC OBLIH
0o0HapyXeHBl B NpOLENype YperyIupOBaHUS CIIOPOB MEXIy HMHBECTOPAaMH U TOCY-
napctBoM. Ilo cymecTBy, B CUCTEME UHBECTUIIMOHHBIX CYyJ0B HE NIPEAYCMOTPEHEI O C-
HOBOIIOJIATAIOLUE TAPAHTHUHU It 0OecreyeHusl Haauvusl He3aBUCUMOI MpaBOBON CH-
CTEMBI, COOTBETCTBYIOLIEH TPEeOOBaHUSM COOJIOZACHUS HaJICKALIUX IMPOIECCyallb-
HBbIX FapaHTHﬁ. Taxoe MHeHue pasacadrT accomralnm HEMCIUKHUX W UCIIAHCKUX CY-
Jel, W3JOKHUBIIKME €ro COOTBETCTBEHHO B CBOMX 3aKIIOYCHHSIX OT 4 (depans
2016 roma® u 23 mas 2016 roga®. B paMKkax CHCTeMbl HHBECTHUIIMOHHBIX CYJOB IOCY-
JapcTBa OyIyT MO-IPEXKHEMY CTAaJIKHUBAaThCS C PUCKOM IOJy4YeHHS HeoOOCHOBaHHBIX
U CYyTSDKHMYECKHX HMCKOB TOTO )K€ THIIa, KOTOPBIH XapaKTepeH I KpaiHe J0oporoii,
MEJUICHHOW M HemlpencKa3zyeMol Mpoueayphl YpeTryIupoBaHUsl CIIOPOB MEXAY HHBeE-
CTOpaMH W TOCYAapcTBOM. B pe3ynbrare OCYIIECTBICHHS HErocCylapCTBEHHBIMH
Cy6’LeKTaMI/I «IPpEPOTraTUBHBIX HOHHOMO'{Hﬁ)), HC moJAnaaarolux moJa rocygsapCTBEH-
HBIH KOHTPOJIb U CyAeOHBIN Haa30p, BOSHUKAIOT BaXKHbIE BOIPOCH KOHCTUTYIIHOHH O-
CTH U 3aKOHHOCTH.

3. Kpome Toro, npoaHaiu3upoBaHbl MOCHEACTBUS AN NMpaB deIoBeKka [ eHepans-
HOTO COMJIAIIEHUs MO TapudaM U TOPTOBJIE U NMPABOBBIX HOPM M IpakTHKH Bcemup-
HOH Topromoil opranuzanuu (BTO), B 4acTHOCTH MeXaHHM3Ma yperyJIHpOBaHUS CIIO-
POB, U CIleJIaH BBIBOJ O TOM, UTO MHOroctopoHHu# noaxoa BTO 6Gonee mpo3padew,
YeM MPaKTHKHU B paMKax JBYCTOPOHHUX MHBECTHILMOHHBIX JOTOBOPOB M COIVIAIICHUI
o cBoOoxHO# Toprosie. HezaBucuMBIl SKCTIEPT yBEPEH B TOM, UTO Oiaromaps BKIaLy
TpaXkJIaHCKOTO o0miecTBa Ha MyOnu4yHbIX popymax BTO aTa opranuzamus B Oynyuiem
elIe 0CO3HaeT CBOE IpeAHa3HaueHHE MOCTABUTH TOPTOBIIO HA CIyXOy mpaBaM 4eio-
Beka M pa3BuTH0. OJHAKO OCHOBHBIE MPOOJIEMBbI, BOZHUKAIOLINE B PEe3yabTaTe OBY-
CTOPOHHUX WHBECTHUILHOHHBIX JOTOBOPOB M COTJIAIIEHHH O CBOOOJHON TOpromie,
HaxoIAT OoTpakeHHe B mpakTukax BTO, B 0coGeHHOCTH B cepax CeNbCKOTO X03sii-
CTBa U HMHTEJUIEKTYaJJbHOM COOCTBEHHOCTH. UTOOBI MOCTaBUTH TOPTOBIIO Ha IYTH,

1

Hoxnao o mupogvix uneecmuyusx, 2015 200 (u3nanve Opranuzanuu OO0beIUHEHHBIX
Hanuit, B nponaxe nox Homepom E.15.11.D.5); http://investmentpolicyhub.unctad.org/ISDS;
“Investor-state dispute settlement: the arbitration game”, The Economist, 11 October 2014;
European Economic and Social Committee, “Opinion of the European Economic and Social
Committee on Investor protection and investor to state dispute settlement in EU trade and
investment agreements with third countries”, Brussels, 27 May 2015.
ttip2016.eu/files/content/docs/Full%20documents/english_version_deutsche_richterbund
_opinion_ics_feb2016.pdf.

http://juecesparalademocracia.blogspot.ch/; http://ciarglobal.com/es/jpd-rechaza-
arbitraje-ttip/.
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II.

OPHEHTHPOBAHHBIN Ha IpaBa YeI0BEKa, HE0OXoaNM Ooiiee TIAaTeIbHBIH KOHTPOIb CO
CTOPOHBI HAIIMOHAJBHBIX MapiaMeHTOB W MexmnapiaameHTckoro coto3a (MIIC). [e-
catas Mwunuctepckas koHgpepeHuus BTO, cocrosBmascs B Haiipobu B mexabpe
2015 roma, morma OBl MPUHECTH XOPOIIWE PE3YIBTATHI, €CIU OBl OBUTH COOIIONEHBI
00s3aTeNbCTBA, IPUHATHIC B paMKax JIOXWHCKOH MOBECTKH JHS B 00NacTH pa3BUTHSA,
OJIHAKO 3Ta KOH(EPEHIHs CTOJIKHYIACh C CEPbE3HBIM MPEHSATCTBHEM B BUIC HEIPH-
MHPHUMOH MO3MIHH HEKOTOPHIX TOCYAapCTB, MOMBITABUINXCA NpeaaTs 3a0BeHuto [l o-
XMHCKYIO ITOBECTKY AHS M HE JOMYCTUTH IPOTpecca Mo BOIPOCaM HPOAOBOILCTBE H-
HO 0€30TaCHOCTH M OXPaHBI OKPYKAIOIICH CpeIb.

4. OTH BOMPOCH HACTOJBKO CIOXHBI, a MOCIEACTBUSA CTOIb CEpPHE3HBI, YTO
HaCTOAIINH JOKJIAa MOXHO paccMaTpUBAaTh JIMIIb KaK paboduil JOKYMEHT, IIOCKOJIBbKY
moTpedyeTcsi MPOAOIKATh OTCIEKUBATH HETATHBHBIC MOCIEACTBUSA CTapBIX NIBYCTO-
POHHHUX WHBECTHUIIMOHHBIX JOTOBOPOB M COTNIAIIEHUN O CBOOOAHOI TOproBie, a Tak-
e MOHATH, IPUBEACT JU OCYIIECTBICHNE HHUIIHATHB 110 peOPMUPOBAHUIO CHCTEMBI
U TI0 TUKBUJALIHNH COACPHKAIMIMXCS B 3TUX JTOTOBOpaX MOJOXKEHUH contra bonos mores
K TOSIBJICHHIO OoJiee AEMOKPAaTHYHOTO M CIPaBEIINBOTO KOHOMHYECKOTO pEKHMa,
WJIW K€ BOMHIONIHE 37oymoTpebieHus OynyT Oe3Haka3aHHO COBEpINaThCS U B Oymy-
meM. g obecniedeHns 3alIUTH IIPaB YeJIOBEKa B XOJ€ MPOIECCOB IMOOMIPEHUS TO P-
TOBJIM peliarollee 3HaAUeHHE MMeeT poiib nmapinameHtoB. Ha [TapnameHTckoit KoH]e-
peannu BTO, npomenmeit B nurone 2016 romga, cTtaio scHO, 9TO 3T MPOOIEMBI 0CO-
3HAIOTCSA. MHp XIEeT HE TOJIBKO CIIOB.

dakThl 0 3a1IMTE HHBECTUIUN

5. MupoBasi TOproBys NOCTOSHHO pacuupsiercs. [lo nanusiMm BcemupHoro GaH-
ka, B 2014 rogy MupoBOi#l 3KcmopTHBIA TOoBapoobopot moctur 19,11 TpiH. moi.
CIIA* Tlo namneiM BTO, o6bem Toprosnu yciyramu B 2014 roay mpeBbICHI
4,87 tpna. gomn. CIIAS®, Tapudsl yke SBIAOTCS HU3KUMH M HE IPEACTABIAIOT CO-
00l Cepbe3HOro MPErnsITCTBUS sl TOproBiu. HeT HMKakold HEOOXOJIUMOCTH NPHUHHU-
MaTh JOMOJHUTEIbHBIE «COTJALICHUS O CBOOOJHONW TOProBiIE» aCUMMETPHUUYHOIO Xa-
pakTepa, KOTOpble NMPEea0CTaBIII0T HHBECTOpPAM NPUBUJIETUH M HE HajlaraloT Ha HHUX
HHUKAKUX 0053aTeJIbCTB, COMPOBOXKIAIOIINXCS NMPAaBOBBIMU CPEACTBAMH 00€CIIeUeHUS
WX UCIOJIHEHHUS.

6. 3a mociegHHE ACCATHIETHS B Pe3ylbTaTe HACTOMYMBON IpomaraHisl U 3ada-
CTYIO CJIMIIKOM ONTHUMHCTHYHBIX HPOTHO30B TOPTOBBIX MPEACTABUTEIECH KOJIMYECTBO
JBYCTOPOHHUX WHBECTHUIMOHHBIX JOTOBOPOB M COIJIALIEHHH O CBOOOJHON TOPTOBIE
yBenuuuioch u npeseicuio 3 200. IIpu3sIBHBIE rojloca CHPEH MPOJOKAIOT aKTHBHO
BOCIEBATh NpsMble HHOCTpaHHbIe HHBecTHIUU (ITMUW). X moOOpHUKH yTBEpKIAIOT,
yto s npusiedeHus [IMM HeoOXoauMbl ITOTOBOPHI O 3amuTe WHBeCTHULHH. JI0O-
OMCTCKHME TPYIIbI, BKIOYas MeXAyHapoJHYI0 TOProBYIO MaliaTy, peryJsipHO 3asiB-
JIAI0OT O TOM, YTO «BBICOKHE CTAaHAAPTHI 3aIUTHl HHBECTHIHI ClenyeT cIeiaaTh IpHo-
PUTETOM IOJIUTHUKHM BCEX IPABUTENIBLCTB B LENAX MOOLIpeHUus HOBOU BouHbl [INU,
MO3BOJAIONIMX YBEIHYUTh 06JarococTosHue cTpanbi»®. OJHAKO Takue 3asABIECHHS He
MTOAKPEINICHBl HUKAaKUMH YOeIUTEIbHBIMU dMIINPUYECKUMH TaHHBIMU. Pazymeercs, B
HEKOTOPBIX YKOHOMETPHUUYECKHUX HCCIEIOBAHUAX yTBEPKIAETCS, YTO TaKHUE JOTOBOPHI
CIy)KaT A MPHUBJICYCHUS WHBECTULHMH, OJHAKO B pe3yiabTaTe JIPYyTHX HCCIEIOBaHUN
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http://data.worldbank.org/topic/trade.

www.wto.org/english/res_e/statis_e/its2015 e/its2015_e.pdf, p. 11.

International Chamber of Commerce Austria, “Bilateral investment treaties and investor-
State dispute resolution”, 2014.
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OBLTM CIeNaHbl BBIBOJABI O TOM, YTO OHHM HE OKa3bIBAIOT HUKAKOTO BO3ACHCTBHUS HIH
4TO MX Bo3jelicTBue HeraTusHo'. B 2015 roay xomuccap EBpomeiickoro cowsa mo
BompocaMm ToproBiau Cecunus ManpMcTpEM 3asBHIIa, YTO «KOMHCCHHM H3BECTHO O
TOM, 9TO OOJBIIMHCTBO HCCJIEIOBAHWH HE YCTAHABIMBAIOT MPSIMOI M MCKIIOYUTEN b-
HOM NPUYMHHO-CJIEACTBEHHOMN CBSA3U MEXIY HAOTOBOPAMHU U uuBecTuimsaMu»®. B Jla-
TUHCKON AMepuke nbBuHas noia [IMU npuxoautcs Ha bpasunuio, onHako 3Ta cTpa-
Ha MOKa He paTH(UIUPOBaIa HU OJAHOTO JBYCTOPOHHEI0 WHBECTHIMOHHOTO OTOBO-
pa. IOxnas Adpuka oTkazamachk OT psifa JBYCTOPOHHMX HMHBECTHIIMOHHBIX JOTOBO-
poB (JAU]I), mockonbKy, KaKk MOSICHUI HEKHH TOCYIapCTBEHHBIH YWHOBHUK, «FOKHas
Adpuka He ToNydaeT 3HAYUTENbHBIX MOTOKOB 1M oT MHOTHMX MapTHEPOB, ¢ KOTO-
peiMu Hac cBsa3biBaroT /I, 1 B TO k€ BpeMs MPOAOIDKAET MOMydaTh HHBECTHIINH OT
cTpan, ¢ kotopeimu JJUJI y Hac HEeT»®.

7. Ha suBaps 2016 roma Bo BceM MHpe HaCUHTHIBAJIOCH 696 menm o0 yperymupo-
BaHUU CIOPOB MEXIy HHBECTOPAMH M TOCYJapCTBOM, B KOTOPBHIX Yy4YaCTBOBAJIH
107 crpan®™. ITocKONBKY CHCTEMa HEMPO3payHa, a CBEJAEHUS O MHOTMX MHPOBBIX CO-
IIaIleHUSX He IyOJUKYIOTCS, TO UX ISHCTBUTEIBHOE YHCIO MOXKET OBITH BbIlIe. YeT-
BEPTh 3apPETUCTPUPOBAHHBIX JeJ 3aBEPIIAIOTCS MHPOBBIM COINIALICHHEM, 3a4acTyIO
IpelyCMaTPUBAIOIIMM T€ WIHM WHBIC BBHIIIATHl WIM BHECCHHE M3MCHEHUU B 3aKOHBI U
HOpPMAaTHBHBIE aKThl B HHTepecax WHBecTOpoB. OIHAKO PUCK — ITO caMa CYTh Mpel-
NPUHUMATENbCTBA. ECIM MHBECTOPHI CYUTAIOT, YTO PHCKH CIIMIIKOM BBICOKH, TO MM
cienyeT 3aCTPaxoBaTh 3TH PUCKU WM OTKa3aThbcs OT MHBeCTHUHMH. ['ocymapcTBo He
JOJDKHO rapaHTHPOBATh HHBECTOPaM NPHOBLIL. 3alluTa BO3MOXKHA B HallHOHAIBHBIX
cynax.

8. OtBeTuMKaMU MO NpUMEPHO 72% HCKOB, O KOTOPBIX HaM U3BECTHO, SIBJISIOTCS
pa3BHBAMOIINECS CTPaHBl M CTPAaHBI C MEepexXonHOU skoHOMHUKoH. KommdectBo menm B
OTHOIICHUHU Pa3BUTHIX CTPAH pacTeT IO Mepe TOTO, KaK B Pe3ylbTare JeHCTBHH WHO-
CTpaHHBIX MHBECTOPOB, apOUTPOB M HOBBIX JOTOBOPOB IpOLEnypa YperyIupoBaHUS
CIIOPOB MEXAY MHBECTOPAMH H TOCYIapCTBOM PACIPOCTPAHSICTCS Ha HOBBIE C(EpHl.
Kak ciaencTBue mpomnenypsl yperylrupoBaHus yOBITKH 0000MMIeCTBISIIOTCS, a MPUOBLITH
npuBatusupyercsa’, uTo Breder 3a co00M COUMANBHYIO HANPSKEHHOCTb.

9. KommuectBo Takux nmen pacter. Ha 1995 rox Ob10 M3BECTHO BCEro O 3 TaKUX
nenax, a B tedeHue 2015 roga O0suto 3apeructpupoBano 70 HOBEIX aen. [lo maHHBIM
Kondepennuu Opranm3annn OOvenuHEHHBIX Hamuii mo ToproBie M pa3BHTHUIO
(IOHKTAJ)™, B 60% NpUHATBIX K PACCMOTPEHHIO Jie] MOOeny OJepkKanhd HHBECTO-
pel. B mpuHIMne, rocyaapcrBa HUKOTAA HE «MOOEXIAIOT»; OHM MOTYT HaAesIThCs
JUIIb Ha TO, YTO OyAyT «OINpaBAaHbI», HO Ja)Ke TOT/la UM BO3BpAIlaeTcs — €CJIH BO-
o01e BO3BpaIAETCsl — TOJIBKO YacTh CyAeOHBIX M3EPKEK, 0OBIYHO MCUUCIIIONNXCS
B MUJUTHOHAX moymapoB. B mene FOKOC FOuusepcan Jlumumeo (ocmpoe Mau) npo-

10
11
12

Lauge Poulsen, “The importance of BITs for foreign direct investment and political risk
insurance”, in Yearbook on International Investment Law and Policy 2009/2010, Karl

P. Sauvant, ed. (New York: Oxford University Press, 2010); Jason Yackee, “Do bilateral
investment treaties promote foreign direct investment? Some hints from alternative
evidence”, University of Wisconsin Legal Studies Research Paper No. 1114 (22 March
2010).
www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2015-008187&language=EN.
Xavier Carim, “International investment agreements and Africa’s structural transformation:
a perspective from South Africa”, South Centre Investment Policy Brief No. 4, August
2015, p. 4.

http://investmentpolicyhub.unctad.org/News/Hub/Home/504.

Transnational Institute, “Socialising losses, privatizing gains” (Amsterdam, 2015).

World Investment Report 2015, p. 116.
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mue Poccuiickoti @edepayuu agBOKATH BEICTABIUIN cueta Ha 74 muH. qomn. CIIA, a
roHOpap Tpex apoutpos cocraBun 7,4 muH. nomi. CIIA. Kommencanus x BBIILIATE B
CUJIy pelieHHUs 110 3TOMY ey cocTaiuseT 50 mupa. ot CIIA®,

10.  OcHOBHHIMU ()WHAHCOBHIMH OcHe(UIIMapaMu pemeHUH 00 yperylnupoBaHUHU
CIIOPOB MEXJYy HHBECTOPAMH M TOCYAapCTBAMH SBISIOTCS HE MEIKHE HHBECTOPHI HIIN
CpeAHME MPEAUPHUITHSA, HHBECTHINH KOTOPBIX OOJbIIE BCEro HYXHBI AN CO3TaHUSA
paboumx MECT W JOJITOCPOYHOTO PAa3BUTH, & MOHOIOJUU C TOJOBOI BBIPYUKOH HE
meree 1| mupa. gonn. CHIA u ¢u3udeckume nuia, 9ucTas CTOMMOCTh aKTHBOB KOTO-
phIx coctapnser 6onee 100 man. gomn. CIITA™M,

11.  DddexT «3amM0opO3KI» HOPMATHBHOTO PEryINpPOBAHUSA, BBHI3BAHHBIN CAMHM CY-
IIECTBOBAHHEM MNPOLEAYPHl YPETyIUPOBaHUSA CHOPOB MEXIY MHBECTOPAMU M TOCY-
JIapCTBOM, OKaszaJicsi NEHCTBEHHBIM CPEICTBOM CHCPKMBAHUS A MHOTHX TOCY-
JIapcTB, HE NPUHABIIUX KpallHe HEOOXOIMMbIE MEPHI OXpPaHBI 3IO0POBBS U OKPYXKalo-
mei cpensl. CorpynHuk popuandeckoil ¢pupmel «Packen Mapturo» Ilutep Kepbu
KOJIKO ONHCAll MPOLUeNypy YPeryIHpPOBaHHA CHOPOB MEXKAY HHBECTOPAMH U rOCynap-
CTBAaMH KaK «IOOOHMCTCKHI MHCTPYMEHT B TOM CMBICJIE, YTO BBl MOXKETE MPOCTO BO M-
TH U CKa3aTh: «XOpOINO, €CNIU BHI 3TO CHeaeTe, TO MBI MPEAbSIBHM BaM HCK O KOM-
NeHCAUN». B HEKOTOPHIX Cllydasx 3TO ACHCTBUTENBHO 3aCTABISICT UX U3MEHHUTH MO-
Benenne»™. IOpunnueckas pupma «Crentoy >HA J[KOHCOH» OXapaKTepU30Baja Tra-
paHTHH 3alIUTHl HHBECTOPOB KaK «OCHOBY AJIS NMPEAOTBPALICHUS MPOTHBOIPABHOTO
MOBEJIEHHUS TOCYapCcTBa... B kauecTBe TaKOBOW OHHM MOTYT CTaTh JJIsl HHOCTPAaHHBIX
WHBECTOPOB U OTPACIICBBIX acCOLMANUIl BecbMa Ba)KHBIM HHCTPYMEHTOM IpoOmaraH-
bl IPOTUB 3aKOHOJATENBHBIX M3MEHEHUI»™. XOTsA B HEKOTOPBIX JOrOBOPax Colep-
XKUTCs HopMaTbHOE NMPU3HAHUE FOCYJapPCTBEHHOTO CYBEPEHUTETA, B ICHCTBUTEIBHO-
¢ty gena obcroar mHave. Kak ormeuan mpodeccop [sBun Boitn, «HecMoTps Ha ToO,
YTO B TOPrOBBIX CHEJKaxX M copepxarcs (pOpMYIHPOBKH, HalpaBICHHBIC HA 3aIUTY
PETyIATOPHOTO IpaBa TOCYAAapCTB, MHOTHE apOUTPaXKHBIE COCTABbl HTHOPUPYIOT HIIH
y3KO TOJIKYIOT 3TH MOJOKEHHS, JeNas UX NpakTHuecku OecronesnsiMu»™’. TIpodec-
cop HoBun llHaiinepMaH OTKPOBEHHO OXapaKTEPH30BaJ 3Ty CUCTEMY KaK «HOBYIO
HAJAKOHCTUTYLHOHHYIO (OpMYy... pa3pabOTaHHYIO IJIsl TOrO, YTOOBI OTPAgUTh YKOHO-
MHYECKYIO TIOJIUTUKY OT MOJUTHYECKUX PEIIEHUH GONbIINHCTBA» ™,

12. B HacTOsimee BpeMs BEIyTCs MEPETOBOPHI, O OOJBIICH YacTH CEKpeTHBIE, 10
HECKOJbKMM Mera-perMoHajbHEIM JOTOBOpaM C ydacTueM mouTu 90 rocymapcTs.
B ux uucne CoraimeHnue o TpaHCTHXOOKeaHCKOM mapTHepcTse’®, TpaHcaTiaHTHYe-
CKO€ TOProBO€ M MHBECTHIIMOHHOE ITapTHEPCTBO, BceoObeMioniee SKOHOM HYECKOE U
TOPTOBOE COIJIALIEHHE, IIEPETOBOPHI 10 KOTOPOMY BeayTcsl Mexay EBpomneidickum co-
103oM u Kananoi, u Cornamenue o Toproie ycayramu. Ecim oHM BCTynmAT B cuiy
BMECTE C pasJieJlaMH, KacaloUIMMUCA MHBECTHIHH, TO apOUTpa)kHas KOPMYIIKa CTa-
HeT HaMHoTo Oosiee mpuOBIILHON. Kak BecbMa ymauHo copmynuposan jaypear Ho-

13

14
15
16

17

18
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www.iisd.org/itn/wp-content/uploads/2014/09/iisd_itn_yukos _sept 2014 1.pdf;
http://globalarbitrationreview.com/news/article/35248/us50-billion-yukos-awards-set-aside-
hague/.

Pia Eberhardt, “The zombie ISDS: rebranded as ICS, rights for corporations to sue states
refuse to die” (Brussels, Corporate Europe Observatory, 2016), p. 14.

Pia Eberhardt, “The zombie ISDS”, p.13.

www.steptoe.com/publications-9867.html.
www.thestar.com/opinion/commentary/2016/01/11/dont-let-trade-deals-hamper-climate-
progress.html.

David Schneiderman, Constitutionalizing Economic Globalization: Investment Rules and
Democracy's Promise, (New York, Cambridge University Press, 2008), p. 3.
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17006.
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I11.

6eneBckoit mpemuu J[o3ed CTUTIHIL, «KOPIOPAIMH MBITAIOTCS TaKOM — IIyTEeM 3a-
KIIIOUYCHHS TOPTOBBIX COIJIAIICHUI B pe3yabTaTe CEKPETHHIX NEPETOBOPOB — NOOUTHCS
TOTO, Yero UM He yHaJOCh MOJYYUTh B paMKax OTKPBHITOTO HOJHUTHYECKOTO MPOLEeC-
ca»®, U «eciM W CyIeCcTBOBAN KOT/Ia-TM00 OJHOCTOPOHHHUIT MEXaHU3M ypETryInpoBa-
HHSL CTIOPOB, HAPYIIAKOIMH 6a30BbIE MPUHIIATIBI, TO 3TO HMEHHO ITOT MEXaHU3M »2..

OT 00s13aHHOCTH 3aIIMIIATH K 00S13aHHOCTH J1eiicTBOBATH

13.  Kounenuus o6A3aHHOCTH 3aIIMImaTh? Gblaa chopMyInpoBana Ha BcemupHoM
cammure 2005 roga. TeopeTuueckn Ha ee OCHOBAHUU MOXET OBITh MOATBEPKICHA, B
3aBUCUMOCTH OT TOJKOBAaHHUS W NPUMEHEHHUs, OO0SI3aHHOCTH Ka)J0r'0 TrOCylapcTBa
3allMIIaTh HaceJeHWe, HaxoAslleecs I0J ero IOpPUCAUKLIHEH, OT BHYTPEHHHX H
BHEIIHUX YIpO3 MyTeM NPHUHITHS NMPEBEHTHUBHBIX MEP U MEp pearupoBaHUs sl Ipo-
THBOJEHCTBHS CTPYKTYPHOMY HACHJIHIO CO CTOPOHBI FOCYIapCTBEHHBIX U HETocyaap-
CTBEHHBIX CyOBekTOB. C Apyroi CTOPOHBI, y3KO€ TOJKOBaHHE OOS3aHHOCTH 3alllH-
maTh Kak Mpeiora JJisi HHOCTPaHHOTO BMENIATeNbCTBA BO BHYTPEHHHE Jeia rocy-
JapCTB CO3/1aeT OMAaCHOCTH, Ha KOTOphIE OBIJIO yKa3aHO B Xoie 00cyxaeHus Ha [eHe-
panbHO# AccamOnee B wmronie 2009 roma, xorma ObUTH BBISBICHBI MOTCHIIMATIBHBIC
BO3MOXHOCTH 3JI0YyNOTPeOIeHUs] 00I3aHHOCTBIO MO 3alIUTE B FEONOJUTUYECKUX IIe-
JAX U151 00X0J1a HOPMBI juS COgens o 3ampeTe Ha IPUMEHEHUE CHIIBI, MPeJyCMOTpEeH-
HO#l B nyHkTe 4 crathbu 2 YcraBa Opranusauuu OOwvenuHeHHbIX Hamwit. Xots 00s-
3aHHOCTH 3allMIIaTh MOXET COAEHCTBOBATH COOJIOACHUIO NpaB 4delioBeKa, IpeBpa-
LIEHUE ITOTO MOHATHS B MOA0OHME MEIUWHOTO JIO3yHTa M €ro MOTEHIMAIbHO IIp OU3-
BOJILHOE U M30UpaTenbHOe NPUMEHEHHE OylyT OTCTYMIEHUAMHU OT YcTaBa?,

14.  He3aBuCHMBIN 3KCHepT IpeasaraeT NepecMOTPeTh 3Ty JOKTPHUHY, C TEM YTOOBI
ee HBIHEIIHs y3Kas 3ajada 1o O0O0eCIEeUCHHIO 3alIUThl HACEJeHUsI OT BOCHHBIX IIp e-
CTYIJICHUH M reHomuaa Obliia paciiupeHa A0 00S3aHHOCTH 3alUIIATh HACEJIEHHE OT
BOWHBI, BOGHHBIX ONEpalUil U CTPYKTYPHOTO Hacuiusi. MexayHapoHOe cOO0LIeCTBO
3aMHTEPECOBAHO B TOM, YTOOBI MOJATBEPAUTH O0S3aHHOCTH 3alIMINATh U aKTUBHO M O-
OLIPSATh TPaXKAAHCKHE, KYJIbTYpHbIC, JKOHOMUYECKHE, MOJIUTHYECKUE U COLIMAIbHBIC
npasa. [IpaBuTeNbCTBA, MapJaMeHThl U CyAbl 00s3aHbI JAeiiCTBOBATH B MHTEpecax 00-
IIeCTBA C LeNbl0 00ecTIedeHnss IKOHOMUUECKOH CTabMIBbHOCTH, COMAIBLHOTO Pa3BH-
THS, 9KOJIOTHYECKOH YCTOHYMBOCTH, NPOJAOBOJIBCTBEHHOW O€30M1aCHOCTH, COBEpLIE H-
CTBOBAaHMsI CHCTEMBI 3][pABOOXPAHEHHUS U TPYIOBBIX CTAHAAPTOB MYyTeM MPUHITHS
HaJIOTOBBIX, MPEJOXPAHUTENbHBIX U NMPEBEHTHUBHBIX MEP B OTHOLIEHUU PUCKOB, CBS-
3aHHBIX C TEHETHYECKH U3MEHEHHBIMH OPTraHU3MaMu 2!, TEXHOJIOTHAMHU THAPOPA3PHIBA
nnacta®, 1o6GbIuei MOJIE3HBIX HCKOTIAEMBIX B OTKPBITHIX Kapbepax, NecTHIMAaMU, 3a-
IPSI3HEHHEM BO3JyXa M BOJAbI, KOPPYNIHEH, MOHOTOJIUSIMH U aCUMMETPUYHOI TOp-
ropieii. tu oOuue 00S3aHHOCTH YNPABICHUYCCKOW CHCTEMBI MPEIACTABISIOT COOOM
OCHOBY OpTaHH30BaHHOTO obOmecTBa. [IpaBamMu B cuiy 00S3aHHOCTH [€HCTBOBATH
0051aaroT OTAENbHBIE JIOAM U HApOABI, B TOM YHCJIE KOpeHHBIE Hapojbl. O6s3aHHO-
CTH Xe BO3JIAraloTCs Ha MPaBUTEJIbCTBA, NAPJIaMEHTHI U CY/bI.
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Joseph Stiglitz, “Developing countries are right to resist restrictive trade agreements”,

The Guardian, 8 November 2013.

Joseph Stiglitz, “The secret corporate takeover of trade agreements”, The Guardian, 13 May
2015.

www.un.org/en/preventgenocide/adviser/responsibility.shtml; A/63/677.
www.un.org/press/en/2009/gal10850.doc.htm.
www.globalresearch.ca/the-seeds-of-suicide-how-monsanto-destroys-farming/5329947.
www.alternet.org/environment/8-dangerous-side-effects-fracking-industry-doesnt-want-you-
hear-about.
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15.  Cynel HE B KOEM clydae HE JOJDKHBI CTAHOBHTHCS MHCTPYMEHTAaMH HECIpa-
BeuuBOCTH. OHM HHUKOTJA HE JOJKHBI CIIOCOOCTBOBATH MCIIONHEHHUIO SBHO HECIpa-
BEUTHBBIX PEIICHUH O KOMIEHCALMH, MPUHATHIX B paMKaxX ypeTyJIHpPOBaHHUS CIIOPOB
MEXIy WHBECTOPAMH M rocynapctsoM. CyaaM ciemyeT OCYIIECTBISITH CBOM KOHCTH-
TYIHUOHHBIE W MOJPa3yMEeBaeMbIC MOJHOMOYHS, MTO3BOIAIOIINE OTKAa3bIBaTh B HMCIIOJI-
HEHNH TAaKUX PEUNICHUH B CIydasx 3JIOYNOTPEeOICHUS NMpaBaMH, HECIPABEAINBOIO
oborameHus UiIu SBHO HEOOOCHOBAaHHBIX ITOCTAHOBIEHUN O BBHIIUIATE KOMIEHCALHM,
HaIlpuMep, €CIM apOUTPHI MPHUOETAIOT K CKaHAAIBHO ITUPOKUM TOJIKOBAHHUSAM.

16. IlpaBa uemoBeka W OCHOBHBIE CBOOOXBI, 3aKpEINICHHBIE B MeXIyHapOIHOM
MIaKTE€ O TPAXAAHCKHUX M IOJUTHYECKHUX NpaBax, MeXIyHapOAHOM IMaKTe 00 3KOHO-
MHYECKUX, COLIMAIBHBIX M KYIbTYPHBIX IIPaBaX, MHOTOYHCICHHBIX PETHOHAIBHBIX
JOTOBOpPAx MO IpaBaM YeJIOBEKa, TAKMX Kak KOHBEHIUSA O 3aIMTE NMpaB YEIOBEKA U
ocHOBHBIX cB0OOn (EBpormeiickas koHBeHIIUSA O MpaBax deinoBeka), EBpomeiickas co-
nuanbHas XapTus, AMEpPUKAaHCKas KOHBEHIMSA O MpaBax 4YesoBeka M AdpukaHCKas
XapTHA PaB YeJIOBEKa U HAPOJOB, SABISIOTCS 0053aTeIbHBIMY IS HCIIOJHEHHS AOTO-
BOPHBIMH 00513aTE€IbCTBAMH, & HE IIPOCTO OOCIIaHUAMH.

17. Kak mpencrasnsercs, HHBECTOPHl M TpaHCHAIMOHAJIbHBIE KOPIOPAIUU MOHHU-
MaloT ITIpaBa 4YeJIOBEKa B Y3KOM CMbICIE: KaK IIPaBO HAa TOPTOBIIO, NMPAaBO Ha coO0-
CTBEHHOCTH M NMPABO HA MPHOBUIE. ITOT MOAXOA HOJKPEIIIAETCS CCHUIKAMH Ha «3aKO-
HBl PBIHKa»”®, CBOEro poaa HIEOJOTMYECKHH (YHIaMEHTANIU3M HJIH TPYIIOBOE
MBIIIUICHUE, MTPOSBUBIIEECs B BRICTYIUICHUH ObiBIIero aupekropa BTO Ilackans Jla-
MH, KOTOpbIi 26 ceHTsA0ps 2010 roma Ha KoH(pepeHHINHM Y4UeOHOr0o W HAY4YHO-
nccuenosarensckoro nHcturyra Opranuzanun OObennHeHHBIX Hanumi yTBepxnpan,
4TO «TOPTOBJIsS O0OECTEYMBAET KOHKPETHYIO PEATH3ALMI0 NpaB denoseka»’ . «IIpaBo
Ha KOHKYPCHIMIO» TakKKe SBISICTCS OJHUM U3 H3IMIO0JICHHBIX HeonubepasaMu
«tmpaBy. OJHaKO TOProBisl, COOCTBEHHOCTh M KOHKYPEHIHSA HE SIBIAIOTCS caMolle-
JBI0, X HEOOXOJUMO paccMaTpHUBaTh B KOHTEKCTE JPYTUX IpaB U MOMEIIATh B PaMKH
pasyMHOTO perynupoBaHus. KOHKypeHIHs NMpeamnoaaraeT equHbIe MpaBuia sl BCeX,
YTO 3a4acTyI0 TpeOyeT NPUHATHS Mep MO3UTUBHON IUCKPUMHUHALMY JUISl yCTpaHEHUs
aucnponopiuii. KonkypeHmus 0e3 COJMIAPHOCTH CBOAUTCSA K XHUIIHUYECTBY, OCO-
OEHHO €CIIM €€ YCJIOBHUS MOATACOBAHbI B MOJIb3Y MEra-KOPHOpaUii 1 MOHOTIONHIT?,
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Ot crnoBa OoJbIIE 3aMTyTHIBAIOT, Y€M PA3bACHSIOT. « PEBIHOK» — 3TO HE €CTEeCTBEHHOHAYIHBIH
3aKO0H, a KITyOOK OTHOIIEHUH pa3iIuuHbIX ciul. Korna morMatuk mpoM3HOCHT Marmdeckoe
3aKJIMHAHHUE «3aKOHBI PBIHKA», OH UMEET B BHAY JKEJIaHUS KPYIMHBIX KOPIOPAIHi.
«HBeCcTUIIMN» MOTYT OBITh, @ MOTYT M He OBITH MOJIE3HBI. B TO BpeMs Kak BbIICIICHHE
CPEICTB Ha JIOJITOCPOYHBbIE HHBECTUIIMH B COI[MAIBHO MOJIE3HYIO NEATeIBHOCTh HE0OX0qUMO
MOOIIPSTh, IOCIEACTBUA MOJIB30BAaHUS CYIIECTBYIOUIMMHI aKTUBAMHU KaK JOHHON KOpOBOM
JUTSL TIOJTYYeHUSI PEHTHI, UBHUJICHIOB U IPUOBUIH OT MPUPOCTA KaluTana naryOoHbl s
obmecTBa. VI3Baedenne 6GorarcTBa — 3TO BOBCE HE TO )K€ caMoe, YTO CO3AaHue OorarcTaa.
PrriHOuHBIH pyHIAaMEHTAIN3M U MOMYIN3M HOOOPHUKOB CBOOOMHON TOPTOBIH OTPAXKAIOT
YTOMHYECKYI0, MIJIJICHAPUCTCKYIO BEpy B «HEBUIUMYIO PYKY» PBIHKA M B HECYIIECTBYIOIIHUM
3(hEeKT «IMpocaunBaHUN.

www.wto.org/english/news_e/sppl_e/sppl172_e.htm.

Ha-Joon Chang, “Kicking away the ladder”, Foreign Policy In Focus (Silver City, NM:
Interhemispheric Resource Center, December 2003).
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IV.

IIpuMaT MeXIYHAPOIHOT0 MPABO3AMUTHOIO JOTOBOPHOIO
pexuMa

18.  Bce rocynapcTBa — IOTeHIHANbHBIE YIacTHUKHA COTNaIIeHusI O TPAHCTUXOOKE-
aHCKOM TapTHEPCTBE, TpPaHCATIAHTUYIECKOTO TOPIOBOTO M HMHBECTHUIIMOHHOTO MapT-
HepcTBa, BceoObeMTIONMETO YKOHOMUYIECKOTO U TOproporo cornamenus U Cornarmre-
HUS O TOPTOBJIE YCIyraMH HMEIOT 0043aTeNbCTBA B paMKax MEXIyHapOITHOTO MpaBoO-
3aIUTHOTO JOTOBOPHOTO PEXHMMa, U OOJBIINHCTBO M3 HHUX SIBISIOTCS y4aCTHHUKAMHU
YHUBEPCAIBHBIX U PErHOHAJBHBIX JOTOBOPOB IO IpaBaM 4eNOBEKa, BKIOUass Mex-
OYyHAPOAHBIH MAKT O TPaXAAHCKUX M MOJTUTHYIECKHUX IpaBax, MexXAyHapo IHBIH MaKT
00 PKOHOMHYECKHX, COIUATbHBIX U KYIbTYPHBIX IIpaBaX, EBpomelicKy0 KOHBEHIUIO
0 npaBax 4denoBeka U EBpomneiickyro counuanbHylO XapTuio. B cuny npuHunuma pacta
sunt servanda rocynapcTBa JOJKHBI JOOPOCOBECTHO BBIIOJIHATH CBOM 005A3aTEIbCTBA
COIJIACHO JOTOBOpaM IO MpaBaM 4YEJIOBEKAa M HE MOTYT 3aKII0YaTh COTJIALICHUS, KO-
TOpBIE 3a]epiKaT, HEe MO3BOJIAT, CTAHYT MPEIATCTBUEM WU CHEJIAIOT HEBO3MOXKHBIM
BBINIOJIHEHHE MX 0053aTENIbCTB COIVIACHO AOrOBOpaM Io mpaBaM yenoBeka. OfHAKoO B
xoze o0CcyXAeHHI BONpoca O BO3JAEHCTBHHM TOPTOBIM Ha IIpaBa YEIOBEKA C NPaBH-
TEIbCTBEHHBIMH YMHOBHHKAMH, TOPTOBBIMH IIPEACTABUTEISIMH M KOPIOPATHBHBIMU
no66uctamu He3zaBUCHUMBII 3KCHEPT MOHSJ, YTO JUIsI HUX ACTEKTHI PAB YEJIOBEKA B
3TOM KOHTEKCTE He oueBHIHBI. COOTBETCTBEHHO, HMXKE KPATKO M3JIAraloTCs IOJIOXK e-
HUS JOTOBOPOB IO IIpaBaM YeJIOBEKa, HA KOTOPBIX CKa3BIBAIOTCS WIIM MOTYT CKa3aTb-
Cs HETaTUBHBIC MOCIEICTBHS TOPTOBIIN.

MekIyHAPOAHBIH MAKT O IPAKIAAHCKHUX U MOJUTHYECKHUX MPaBax

19. B crarpe 1 mpegycmaTpuBaeTCs, YTO BCE HAPOABI MMEIOT IPABO HA CaMOOIIp e-
JeJIeHWe, ¥ B CHIy 3TOTO IpaBa OHH CBOOOJHO YCTaHABIHBAIOT CBOM MOJHUTHYECKUN
craryc U cBoOOTHO 00eCIEYNBAIOT CBOE SKOHOMUYECKOE, COITHANBHOE U KYIBTypHOE
pasButue. OHH MOTYT CBOOOJHO pacmoOpsKAThCS CBOMMH €CTECTBEHHBIMH 0OOTraT-
CTBaMHU M pecypcaMu W He MOTYT OBITh JUIICHHI MPHUHALIC)KAIINX UM CPEICTB CyIIe-
ctBoBaHHs. [ocymapcTBa-ydacTHUKH OOsS3aHBI MOOMIPSTH OCYIIECTBICHUE MpaBa Ha
caMooTIIpeleNIeHNe M He MOTYT HapyllaTh ero IMyTeM 3aKIIYeHUST KOMMEPYECKHX CO-
rIameHnii, GakTHISCKH JTUINAIINX HAPOIhl MX NMPHPOTHBIX PECYPCOB HIIH BIEKY-
mux 3a co0oi 3aXBaT 3eMelb WU NMepeMelleHus HaceleHus. B coorBercTBuu ¢ [e-
kimaparnueid Opranmzanun OO0beqnHEHHBIX Hanuii o mpaBax KOpeHHBIX HapOIOB JIFO-
00¢ UCIIOTB30BaHUE 3E€MENIb KOPCHHBIX HAapOI0B TpeOyeT mX CBOOOIHOTO, MpeaBap -
TEeJIBHOTO M oco3HaHHOTO cornacusi. B Koueenmuu Ne 169 (1989) MexayHapomaHO
opranusanuu Tpyaa (MOT) o kopeHHBIX HapogaxX ¥ HapoJaxX, BEeIYIIUX ILIEMEHHOU
00pa3 )XKU3HU B HE3aBUCHMBIX CTpaHaX, MPEIYCMOTPEHO IPOBEIeHUE KOHCYIbTaIH
Ha HM30BOM YPOBHE U yyacTue?,

20. B craree 2 mpenycmaTpuBaeTcs, 4TO BCE JIMIA UMEIOT MPaBo Ha 3 QeKTuBHOE
CpPEeACTBO IPAaBOBOM 3alIMTHl, B YaCTHOCTH Ha KOMIICHCALMIO 32 3KOJIOTHYECKHI
yiep0O, NpUYMHEHHBIH TPaHCHALMOHAJIBHBIMHU KoprnopanusaMmu. OJHAKO Jaxke pele-
HUE BEPXOBHOW cy/leOHOI MHCTAaHLMM TOTO MM MHOTO rocydapcTBa, MPUHSATOE HE B
03y TPAHCHAIMOHAIBHOIN KOPHOpALMM, MOXKET OCTAThCSH HEBBINOIHEHHBIM, €CJIH
KOpHopanus HHUIUUPYET UCK NPOTUB FOCYAapCTBA B MOPAJKE YyperyaIupoBaHUs CIHO-
POB MeXAy HHBECTOPAMHU U TOCYIapCTBOM U OTKA3bIBAETCS BBIIIATUTH KOMIIEHCALIHIO
xepTBaM (Hampumep, cM. aeno «Lllespon xopnopetiwny u « Tekcako nemponeym Kop-
nopetiwiny npomus Pecnyonuxku Jxeadop, KOTOpOe pacCMOTPEHO B APYTHX AOKJIAJAX
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HesaBucumoro skcnepra). Eme ogHa mpobieMa 3akiI09acTcs B TOM, YTO HHIUBHIY-
aJTbHBIC XEPTBBl HE MOTYT Yy4acTBOBATh B IIPOLEAYPE YPETYIUPOBAHUS CIIOPOB MEXK-
Iy WHBECTOPAMH HMJIHU BBICTYNATh CTOPOHON B MCKaX, paCCMaTPUBAEMBIX B CyJax CH-
CTEMBI HHBECTHIIMOHHBIX CY/OB.

21.  Cratps 6 KacaeTcs mpaBa Ha KU3Hb. MHOTHE BUABI ACATEIHHOCTH TPaHCHAIH-
OHAJIbHBIX KOPTIOPAIHMii CTaBAT MOJ yrpo3y NPaBo Ha XU3Hb U MPABO Ha 310pOBbe
HaIpUMep B cIydasx 3arpsA3HEHHs OOJIBIINX 30H B Pe3yJbTaTe OTKPBITOH pa3paboTKu
MECTOPOXKACHHUH IOJE3HBIX MCKOMAeMbIX HE(TAHBIM IIJIAKOM, TOKCHYHBIMH OTXOJIa-
MU ¥ pagMOaKTHBHBIMH MaTepHalaMu. ['ocynapcTBo 0043aHO NPUHHUMATH IPEIYIIp e-
IUTEIbHBIE MEpHl IS MPEeJOTBPAIICHHUS TaKOH OMAaCHOCTH, a KOPIOPALUU B MOXO00-
HBIX CJIy4asX HE MOTYT TpeOOBaTh BO3MEIICHUS UM «YNYyLIICHHOW BBITOABI». TpaHc-
HaIMOHaJbHBIE KOPIIOpallM¥ BUHOBHBI B Ilepelade MMEH YICHOB HMpodcoro3a IOIH-
[IUY ¥ BOCHU3MPOBAHHBIM I'PYIIIHPOBKAM, YTO IIPUBOJINIO K HCYE3HOBEHUIO M THOEIH
npaBo3amMTHUKOB®. [ 3amMTBl MHTEPECOB TPAHCHAIMOHAIBHBIX KOPIOpAIMA
OPOTHUB JEMOHCTPAaHTOB HCIIOJIb30BajlaCh HAMOHAJbHAs HOJHIHUS U B HEKOTOPBIX
ciIy4asX apMHs, B pe3yinbTaTe 4ero ru0nu moan. Tak Ha3plBaeMoe «IIOCTOSHHOE 00-
HOBJICHHE» MaTEHTOB B (hapMaleBTUYCCKONH MPOMBIIIICHHOCTH MOXET TaKXke CTaTh
NPUYUHONW THOETH JTI0IeH BCICICTBHE OTCYTCTBUS JIOCTyNa K HENATCHTO BAHHBIM Jie-
KapCTBEHHBIM CPEICTBAM M MEIUIUHCKOMY 000PYIOBaHUIO 0 JOCTYIHBIM [IEHAM.

22. Cratbsa 12 xacaeTcsa mpaBa Ha cBOOOJy MepenBIKeHHUs. HekoToprle mera-
MIPOEKTHI CTAJTH NPUYMHON MPUHYAUTEIHHOTO MEPEMEIICHUS HACCICHHUS U yTPaThl UM
MCKOHHBIX 3€MEIlb, EpKBel n knaaoum®. HedTsanas, ra3opas ¥ TOpHOIOOBIBAIONIAS
MIPOMBIIIJIEHHOCTh OCTAaBIsIET 32 COOOM OMyCTONIEHHBIE TEPPUTOPUH U pa3pyIlICHHBIC
9KOCHCTEMBI, BBIHYK/1asi HACEJICHUE YXOJIUTh CO CBOMX 3€Melb. B HEKOTOPHIX ciyda-
X OKpY’Kalolas cpelia OKazajlach 3arpsi3HEHa HACTOJIBKO, YTO HACEJICHHE HE MOXKET
BEPHYTHCS B CBOM JI0OMa.

23.  Cratpsa 14 kacaercs mpaBa Ha mpolieccyalbHble TapaHTUu. Bce pemenus no
MIOJIAaHHBIM B CYIbl HCKaM JOJDKHBI NPUHHUMAThCS HE3aBUCHMBIMH CyAcOHBIMU M H-
CTaHIMSMH B COOTBETCTBHM C NPHUHIMIIAMH MPO3PAYHOCTH M MOJOTYETHOCTH. M H-
CTAaHIMH, 3aHUMAOIIHNECS yPETYJIHPOBAHUEM CIIOPOB MEXAY WHBECTOPAMH H TOCY-
JapCTBOM, KaK 3TO ObUIO HEOJHOKPATHO AOKa3aHO, HE JEMOHCTPHUPYIOT B CBOEH nes-
TEIBHOCTH HE3aBHCHUMOCTH, IIPO3PAaYHOCTh, MPEJICKa3yeMOCTh U IOAOTYETHOCTh. Ta-
KOIl perpecc moapbIBaeT NPHUHIIMI BEPXOBEHCTBA IpaBa, B OCHOBE KOTOPOTO JIEKHUT
CHCTEMa TOCYIapCTBEHHBIX CynoB. Hekoropsle apOMTpa)cHble PEIICHHs] HApyIIAIoT
MPUHIUI pa3fesIeHns] BIacTel, KaKk 3TO MPOM30LUIO0 B JAene koprnopanuu «lllespony,
B KOTOPOM apOHUTpBI NMpENNUCand NMPaBUTEIbCTBY OKBajopa OCYIIECTBUTH BMeENIa-
TEIbCTBO B HE3aBHCHUMYIO CyleOHYI0 cUcTeMy DKBajopa, OTMEHHB pPEIICHHE JKBa-
JOPCKHUX CYJO0B.

24.  Cratbs 19 xacaeTcs mpaBa Ha JOCTYN K HHGOPMAIHH, B TOM YHclie K HHDOp-
Malliy O CBOOOJAHOW TOPTOBJ€ W MHBECTHIHMOHHBIX COMIAIMIEHUAX. MHOTOYHCICHHBIM
3aMHTEPECOBAaHHBIM CTOPOHAaM, B TOM YHCJIE TpyINaM MOTpeOuTenei, skcrnepraM B
007acTH OXpaHbl OKpY’KaloIled cpenbl, Mpodcoro3aM W MEIUIHHCKUM pabOTHHKAM,
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B X0/1e OTKPBITHS IIECTHACCIT AEBATON ceccun BeceMupHO accambiien 31paBOOXpaHEHUs B
mae 2016 roga I'enepansuerit gupextop BO3 Mapraper Yen npenocreperia oT karactpod,
KOTOPBIE «SIBISIOTCS AEJIOM PYK YeJIOBEKa, Ubs MIOTUTHKA CTABUT SKOHOMUYECKHE HHTEPECH
BBIIIE 3a00THI O KU3HSAX JIIOIEH U TUIaHeTe, KoTopasi 00eCIednBacT UX CyIeCTBOBAaHUEY,
www.who.int/dg/speeches/2016/wha-69/en/.

Horacio Verbitsky and Juan Pablo Bohoslavsky, Cuentas Pendientes (Buenos Aires, Siglo
XXI Editores, 2013); www.theguardian.com/world/2016/jun/21/berta-caceres-name-
honduran-military-hitlist-former-soldier.
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HeoOXoauMa To4yHas MH(GOpPMAaUMs IS OLEHKH BO3ICHCTBHUSA TOPTOBBIX COTNIALICHHH
Ha obmecTBo. Hemp3s qomyckarh, 9TOOB OHU MOJIAaTAJINCh TOJIBKO HAa HH(OPMATOPOB.
CekpeTHOCTb nary6Ha i 1eMOKPAaTHU U BEPXOBEHCTBA IIpaBa.

25.  Cratbs 21 xacaercs nmpaBa Ha MUpHBIE coOpanus. ViMenn mecto ciaydan mpH-
TECHEHHH, 3aJepXaHUi U Jake yOMHCTB MaHH(pECTAHTOB, BBICTYMAIONIAX HPOTHB
peau3aluyu Mera-npoexTos>,

26. Cratbs 24 xacaercs npaB fnereil. Komnerncanus, BrIIuIaunBaeMasi TpaHCHAIIHO-
HaJbHBIM KOPIOpAlMsSM B COOTBETCTBHH C PEUICHUSMH B MOPSIKE YPEryIHpPOBaHUS
CIIOPOB MEXJy MHBECTOPAMH M IOCYIapCTBOM, YMEHbIIAeT 00BEM rOCYJapCTBEHHBIX
Cpe/CTB, HAMPABJIsEMbIX Ha MOOIIPEHUE MpaB pedeHKa, CHIMKCHHE ASTCKOH CMEPTHO-
CTHU U MOBBIIICHHE Ka4eCcTBa 00pa3oBaHUsI.

27.  Cratbsa 25 KxacaeTcs mpaBa NMPUHUMATh y4acTHEe B BEJEHHH T'OCYAapCTBEHHBIX
JeJ, KOTOpO€ CHCTeMAaTHYeCKH HapymlaeTcs B clydae TaifHOW pa3paOOTKH W 3aKiIo-
YeHWs IBYCTOPOHHUX WHBECTHIMOHHBIX JTOTOBOPOB U COTNIAIICHUN 0 cBOOOIHOM TO -
TOBJIC U B CIIyJae MX NMPUHATHA 03 MapliaMeHTCKOTO Haa30pa. YUHUTHIBas PUCKH, KO-
TOpBIC CO3MAIOT Il 0OecredeHNus BEPXOBEHCTBA 3aKOHA M JUIS IPaB YEIOBEKa IIpO-
nenypa yperylupOBaHUS CHOPOB MEXIy MHBECTOPAaMH M TOCYJapCTBOM H CHUCTEMa
WHBECTHIIMOHHBIX CYAOB, TaKHE COTIAIICHUS MOJDKHBI CTAHOBHUTHCS IPEIMETOM pe-
¢epernyma. [lapmaMeHTH He JOJDKHBI Ha CKOPYIO PYKY PaTH(PUIHPOBATH AOTOBOPHI,
MeperoBOPHI 0 KOTOPHEIX BEIHCH 0€3 YyIaCTHsI MHOTHX 3aHMHTEPECOBAHHBIX CTOPOH WIIH
KOTOpBIC BBI3BaJM MaCCOBBIE MPOTECTH OOIMECTBEHHOCTH MOcie OOHApOIOBAHUS UX
nonoxeHuit. [letnnuio nmpoTuB TpaHCATIAHTHYECKOTO TOPTOBOTO W WHBECTHIIMOHHO-
ro mapTHepCTBa mommucanu Oonee 3,3 MIH. €BPONICHIIEB, a MO pe3yabTaTaM IpPOBe-
IeHHBIX EBpomelickoil KOMHCCHEH OOIMIEeCTBEHHBIX KOHCYNBTAIHA «IIPOTHBY» BBHICKA-
3anuck 97% pecnongentos®,

28. Cratbs 26 xacaeTcs paBeHCTBa Iepe] 3akoHOM. IIpaBo Ha paBeHCTBO mepen
3aKOHOM M 3alpeT AUCKPUMUHALMK HapyLIaloTCs, KOTAA CIIENHAIbHbBIE TIpaBa Mpeao-
CTaBJIAIOTCS. HHOCTPAHHBIM HMHBECTOpPaM, a OTEYECTBEHHBIE MHBECTOPHI M KOpIOpa-
WU TIPU 3TOM HCKIIIOYAIOTCS.

29.  Cratps 27 kacaercs npaB MEHbIIMHCTB. B TO BpeMs kak mpaBa KOpPEHHBIX
HapoJOB 3allMIIEHbl B COOTBETCTBUHM cO ctaThel 1 [lakTa, MEHBIIMHCTBAM TaKXe
HeoOXoAMMa 3alluTa WX KYJIbTYypbl M JKH3HEHHOTO YKJIaga, KOTOPbIE TpaHCHAIWO-
HaJIbHbIE KOPIOPAIMK YacTO HAapyMIAIOT, YHUYTOXas Cpely, B KOTOPOH OHM XKHUBYT, a
TaKXe OTHUMas y HUX BO3MOXXHOCTH 3aHUMAThCA OXOTOH M PHIOOJIOBCTBOM M JIMIIAs
UX J0CTYIA K MUTHEBOH BOJE.

B. MexayHapoaHblid NAKT 00 IKOHOMHYECKHX, COUATBHBIX
U KYJbTYPHBIX PaBax

30. TIIpomenypa yperyaupoBaHUs CIIOPOB MEXIY UHBECTOPAMHU U TOCYAAPCTBOM H
cUCTEMa MHBECTHULHMOHHBIX CYIOB HUMEIOT OTPHUILIATEJbHBIE MOCJIEICTBUS IS OCY-
eCTBJICHUsS OONbIIMHCTBA TOoKeHUH [TakTa, kak 3To pazbsicHsieTcs KomutreTom B
€ro 3aMeYaHusx 00IIero mopsaka.

% A/HRC/29/25.

% Pia Eberhardt, “The zombie ISDS”, p- 5. Tem He meHee EBponelickasi KOMUCCHS 3aKpblia
rjia3a Ha OYEBUIHOE; 3a4eM BOOOIIE BKIFOYATH MTOJIOKEHHE 00 apOUTpaKHOM
YPEryITHPOBAHHH CIIOPOB MEXIy WHBECTOPAMH U TOCYIapCTBOM?
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31. Crarps 6 KacaeTcs mpasa Ha Tpyx. Mera-coriameHnuns, Takue kak CeBepoame-
PUKAaHCKOE COIIamieHne o cBOOOAHONH TOPTOBIE, MPHUBEIN K NMOTEPE MUIUIMOHOB pa-
004YMX MECT M CHHXXECHHUIO CTAaHAApTOB B O0JACTH TPYAOBBEIX NpaB, KaK 3TO MPOU30-
IO B CIydYae MepeHoca MPOU3BOACTBEHHBIX MomHOCTeH 3 CoenuHeHHbX lllTtaroB
AmMepuknu B MeKCHKY Ha TaK Ha3blBa€MbIC «MaKHJIaJ0pacy», IIUPOKO U3BECTHBIE CBO-
MMH HEYEIOBEYCCKUMH yCIOBUSAMHE TPYAa U MUHIUYIHO HU3KOH 3apaboTHOMN miIaToi.

32.  Crarps 7 KacaeTcsa IpaBa Ha CIIPaBEIIUBEIC U ONaTONPHUATHBIC YCIOBUA TPYAA.
B cBoem 3ameuanun obmero mopsaka Ne 23 (2016), xacaromeMmcs »Toro mpasa, Ko-
MHUTET 110 YKOHOMHYECKHM, COLNUAJBHBIM M KYJIBTYpHBIM IpaBaM MOTYEPKHYI, 4TO
OHO JOJDKHO 3aIIHMIIATHECS B TOPTOBBIX COITALICHUIX.

33. Crarps 8 kacaercs mpaBa Ha co3gaHHe MPO(GEeCCHOHAIBHBIX COI030B U IIpaBa
Ha 3a0acToBKy. TpaHCHAaIMOHAJIbHBIE KOPHOpALUH MPEANPHHUMAIOT MEpPHl NMPOTUB
npo(COIO3HBIX JesTeNIeld, KOTOPEIX YBOJBHSIOT C pabOTHl U KOTOPBIE B HEKOTOPBIX
CIy4asiX CTaHOBSTCS XXEPTBAMHU HACHIMS CO CTOPOHBI YaCTHBIX OXPAHHBIX KOMITAHHH
U BOCHU3UPOBAaHHBIX TPYNIHUPOBOK.

34. Crarps 9 kacaercs mpaBa Ha conmainbHoe obOecmedenwme. [lepenHoc padodymx
MECT B OeTHBIC CTpPaHBI, B KOTOPHIX 3aKOHOJATEIbCTBO O COMHUAIBHOM OOECIeUCHUH
60 SBiIsAETCS CIabbIM, THO0 OTCYTCTBYET, MIPETATCTBYET MOCTETICHHOMY OCYIIECT B-
JIGHHUIO ATOTO TpaBa. B 3ameuanun odmero mopsiaka Ne 19 (2007) o mpaBe Ha comu-
anpHOE obOccreueHne KoMuTeT 3asBISET, YTO COTJANICHHS O JUOEpaIU3allUd YCIO-
BHI TOPTOBIW HE JOJKHEI OTPaHUYMBATH BO3ZMOKHOCTEH Kakoro-nmubo rocymapcTBa-
y4acTHHKa B 00acTH oOecIedeHns OJHOTO OCYIIECTBICHHS MpaBa Ha CONHAIbHOE
obecrmeyeHue.

35.  Crarps 10 kxacaeTcs 3aOIUTHl CEMBH U OOA3BIBaCT TOCYAapCTBa-YYaCTHHKHU
MIPEAOCTaBUTh CEMbE, KOTOPas SIBISAETCS €CTECTBEHHON M OCHOBHOH s4yelkoil oOmie-
CTBa, KaK MOJKHO OoJiee IIMPOKYIO 3alIMTy M momomis. Kpome Toro, rocymapcram-
Y4acTHUKaM CJIEIyeT MPEAOCTAaBISATh MAaTEpsM OIJIAYMBACMBIH OTIYCK IO OepeMeH-
HOCTH M POJIaM, a Tak)Ke 3aIlMIIATh JeTeH OT YKOHOMHUYECKOH U COLMANbHON IKCINT Y-
aTaluu.

36. Crarpa 11 kacaercs mpaBa KaXJIOro Ha JOCTAaTOYHBIM >KMU3HEHHBIH YpPOBEHb
JUIsL HETO W €ro CeMbH, BKJIIOYAIOIIMHA JOCTAaTOYHOE NMHUTAHUE, OJEXKAY M JKUIIHIIE.
JUtst pa3BUBAIONMIMXCS CTPaH IPOAOBOJILCTBEHHAss O€30MAacCHOCTh MMEET pelaolee
3HaYeHHe. YTPpOo3bl arpoNpPOMBIIIIEHHUKOB, CyOCHIMPYEMBIX Pa3BUTBIMHU CTPAaHAMU, O
1ojiaye UCKOB B paMKax MPOLENypbl YPETYINPOBaHUS CIIOPOB MEXIy HHBECTOPaMH 1
rocyJapcTBOM HE IO3BOJISIIOT DPa3BHBAIOLNIMMCS CTpPaHaM IPHUHATH CEJIbCKOXO3s -
CTBEHHYIO TOIUTHKY I 0GECHedeHHs IPOIOBOIBCTBEHHON Ge3omacHocTH . KoMm-
MIEHCANMOHHBIE BBIIJIATH B PE3yibTaTe ypPerylupOBaHUs CIOPOB MEXIy MHBECTOpa-
MU U TOCYJapCTBOM U OyAylIHe pelIeHHs] CHCTeMbl HHBECTHIIMOHHBIX CY/IOB JIMIIAIOT
MIPaBHUTEIBCTBA CPEACTB, HEOOXOAMMBIX JUJISl BHITIOJHEHHUS €r0 00s3aTeabCcTB Mo obec-
MEYEHHIO YCIIYT 3JpaBOOXPAHECHHUS, XKIIbsI 1 00pa30BaHMUs.

37. Crarps 12 xacaeTcs mpaBa Ha HaWBBICIIHHA JOCTH)XUMBIH YPOBEHb (PH3HUECKO-
IO U NICHXUYECKOTO 3/10pOoBbs. Tak Ha3pIBa€MOE IIOCTOSIHHOE OOHOBJIEHHE) MaTEHTOB
B (papManeBTHUECKOW NPOMBINUIEHHOCTH COKDANIAeT JOCTYN K HENaTeHTOBAHHBIM
JIeKapCTBEHHBIM TpenaparaM>®. HamepeHHbI 0TKa3 OT pacnpoCTpaHEHHs KU3HEHHO
Ba)KHBIX JIEKAPCTB BJIEUYET 3a cO00 HapylIeHHe IpaBa Ha KHU3Hb.

35

36

GE.16-11938

PykoBozsie NpuHIUIB OTHOCUTENBHO OLIEHOK BO3/1€HICTBUSI TOPTOBBIX U
MHBECTUIIMOHHBIX COMIAlIEHUH Ha IpaBa yeloBeKa.
A/69/299.
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38.  Crarps 13 xacaeTcsa npaBa Ha oOpa3zoBanue. [IpuBaTu3anus oOpa3oBaHUS BHO-
CUT IOIOJHHUTEIbHBIA AucOanaHc B y)xe M 0e3 TOro HepaBHbBIC YCIOBHS, U B PE3yb-
TaTe OCIHBIM CeMbSM CTAHOBHUTCS €Ie TPyAHEE IOMOYb CBOMM IETSIM BHIOpAThCS U3
HUILETEHI.

39. Crarps 15 xacaeTcs mpaBa Ha CBOIO KYIBTYpYy. DTO BKJIIOYAeT POJHOM SI3BIK U
€ro MCIOJb30BaHKE B KMHO, HA TEICBUACHHHN U B My3bike. Hapoa yTparut camMoObI T-
HOCTb, eciid 3(Hp 3aMOoJOHIT JAClIeBble HWHOCTPaHHbIE (UIABMBI M Telenepeaadu.
IIpaBuTenscTBa 00s3aHBI COXPAHATH KYJIBTYpbl CBOMX HApOJOB KaK BCEMHPHOE
Hacliene B COOTBETCTBHHM ¢ Henbio Opranmsanun OO0bpenmHeHHBIX Hamnuii mo Bompo-
caM 00pa3oBaHMUs, HAYKH U KYIbTYPbl — MOOIIPATh MHOTOOOpa3ue u MPOTUBOCTOSITH
KYJIBTYPHOMY UMIICPHAIH3MY.

40. Cratpsa 25 uMeeT pemaroliee 3HaUYCHHE JUIsI KOPEHHBIX W HECAMOYIPaBIAIO-
LIMXCS HApOJIOB, B JOMIOJHEHHE K cTaThe 1 0 camoompeneneHuu. B crartbe 25 noa-
TBEpKAAaeTCsI, YTO HUUTO B [lakTe HE HOIIKHO TONKOBATHCS KaK yMaJeHHE HEOTHEM-
JIEMOTO TIpaBa BCEX HAPOJOB MOJHOCTHIO U CBOOOIHO 00NagaTh M MOJIB30BATHCS CBO-
HMH €CTECTBEHHBIMH OoraTcTBaMH M pecypcamu. Jleco3arotoBku, HepTe-, ra3o- U
TOPHOAO00BIYA BEAYT K Pa3TpabiIeHUIO PECypCOB KOPSHHBIX HAPOIOB.

41. B peruoHaibHBIX CHUCTEMax 3alllUTHl MpaB yelloBeKa, B EBpomnelickoil KOHBEH-
WY O 3allATE MPaB YCIOBEKAa U OCHOBHBIX cBOOOA (ctarhu 5, 6, 8—11, 13 u 14), EB-
pomneickoil counanbHON XapTuu, AMEPUKaHCKON KOHBEHIIMU O MpaBax 4YeJOBEKa U B
AdpuKaHCKOW XapTUU MpaB YEIOBEKa M HAPOJOB MPEIYCMOTPEHBI 00Olanaromime
IOPUANYCCKON CHIIOW 00s3aTelnbCTBa, TPEOYIOMINE MPUHATHS IPOAKTUBHBIX MEp IIO
OCYIICCTBICHUIO W MEp IMO3UTHBHON AMCKPUMHWHAINH, MPU3BAHHBIX MPOTUBOCTOATH
YKOPEHHUBIIEMYCS HEPABEHCTBY U MOCIEICTBUSAM KOJOHHANN3MA M JUCKPUMHUHAIIIH.

42. Xots NpaBO3aIMUTHBIC ACICKTbI TOPIrOBJIM OYCBUAHBI, HHBCCTOPLI U KOPIIOpa-
OUH CUHUTAKOT, YTO OHU MOTYT HPOAOJIKATH pa6OTaTB 0e3 BCAKOTO ydueTa 1mpaB 4YCiao0-
Beka. DakTer nomagarT B KaTeropuro ((q)aKTOB oe3 HOCHCHCTBHﬁ)), MMOCKOJIBKY 6yJ'IL-
A03€p HCOHI/I6CpaHI/I3Ma ABUTACTCA AaJIbIIC, UNTHOPUPYSA UHTEPEChl MUIJIIUAPAOB JI1O-
Z[Cf/i, KOTOPBIC CTPAAAIOT OT SKCIIIyaTalluH U Pa3pyHICHUA UX CPCAbI oOuTaHus.

YperyupoBaHue ClIOPOB Mek/1y HHBECTOPaAMHU
U rOCy1apCcTBOM, CUCTEMA MHBECTULIHOHHBIX CY/10B
U TOCYIapCTBEHHbI CyBepeHUTET

43. B pesynbrare AanbHeilIero u3yuyeHus B3aMMOCBI3M MEXAY TOProBJIeH W mpa-
BaMM 4esoBeka He3aBHUCHUMBIN 3KCHEPT OTO3Baj CBOKO YCJIOBHYIO IO JIEPKKY MEXK-
JyHapoaHoro mHBecTuiuroHHoro cyna (cm. A/HRC/30/44 u Corr.1, nyHkTsl 62 i) 1
66 a); A/70/285 u Corr.1, nyHKT 55 a)). [IOBTOpHO OIICHWB PUCKH, OH MPHUIIET K BbI-
BOJAY O TOM, YTO CHCTeMa MHBECTHUIMOHHBIX CYJOB, 110 CYLIECTBY, SIBISETCS MPOCTO
CMEHOM UMUIXKA.

44. B centsa6pe 2015 roma xomuccap EBporeiickoro corwo3sa mo Bompocam TOPro B-
mu Cecmwinss ManbMCTpEM MpeIOKHUIA 3aMEHUTh IPOLEAYPY YPETYIUPOBaHUS CIO-
POB MEX1y MHBECTOPAaMHU U IOCYJapCTBOM CUCTEMON HMHBECTUIMOHHBIX cynoB. He-
CMOTpPsA Ha HEKOTOPBIEC YCOBCPIICHCTBOBAHUA, BKJIIOUAasd BBCACHHUEC MCXaHU3Ma o0xa-
JIOBAHUSA U MOPAJAOK HA3HAYCHUA Cyllel\/’I, CHUCTEMA MHBCCTUIIMOHHBIX CYJOB HC pCIIacT
0a30BBIX TTPOOJIEM, CBSI3AaHHBIX C MPOIEAYPOU yPETYIUPOBAHUS CIIOPOB MEXKIY WHBE-
CTOpPaMH U TOCYJAapCTBOM, W YCYI'yOJseT CHTyallHIO 3a CYET YBEJIHUYCHHUS YHCIa I10-
TEHIMAJbHBIX UCKOB B JECATHh pa3, YCHJINBAS TeM caMbIM 3p(PEKT «3aMOpPO3KU» HOP-
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MAaTHUBHOTO PerynupoBanus’ . OT UI€H O CO3JaHUM CHCTEMBI MHBECTUIIMOHHBIX CYI0B
HEOOXOAMMO OTKa3aThCs MO CIEAYIONIUM IIPUIHNHAM:

a) JaHHas CUCTeMa MpeICTaBiIsieT co00H OTHOCTOPOHHHIM MEXaHU3M, B
paMKax KOTOPOTO HHBECTOPHI MOTYT HOAaBaTb HCKH INPOTHUB TOCYNAapCTB, HO HE
HaoOopor. OHAa OCHOBaHa Ha apOUTPaXHOH MOJENN W SBISETCS IMCEBIO-CYIOM, HE
HaJCJICHHBIM OCHOBHBIMH T'apaHTHAMH U1 00SCIeUeHUsT He3aBUCUMOCTH CyneOHOM
CHUCTEMBI, KaK 9TO YCTAaHOBHJIN aCCOLMALNN HEMEIKUX M HCIIAHCKUX CyHei;

b) B paMKax 3TOH CHCTEMBI Ha MHBECTOPOB HE BO3JAraeTcsi HUKAKUX 00s-
3aTeJIbCTB, HAPHUMEP HEOOXOOUMOCTH COONIONCHUS NPUHIHMIA «HE HAaBPEIH» HIH
9KOJOTHYECKUX, COLMAIBHBIX, TPYAOBEIX CTaHAAPTOB, CTAHAAPTOB OXPAHEI 30POBbA
nnn 6e30IacHOCTH;

c) WHOCTPAHHBIE MHBECTOPHI, B OTINYHNE OT HALMOHAIbHBIX HHBECTOPOB U
Kopropanuii, o0nafamT NPUBUICTHSAMU M MOTYT ACHCTBOBaTh B 00X0J HAIlMOHAJ b-
HBIX cynoB. TpeboBaHue 00 McUepnaHUN BHYTPEHHUX CPEACTB MPABOBON 3aIIUTHI HE
MIPEABSBISIETCS;

d) pacmimpUuTCIbHOC TOJKOBAHUC TEPMHHOB «HHBCCTHIUHN)», «KOCBCHHAA
SKCIpompuanus», ((CHpaBeI[HPIBLIfI n paBHOHpaBHHﬁ PEXKUM» U «3aKOHHBIC OXHIAA-
HUS» MMO3BOJISICT MHBECTOPAM MOAABAaTh UCKH IMPOTHUB roCyAapCTB AaXXE B TEX Cliyda-
AX, KoTrga oCcrapuBacMoOC 3aKOHOAATCIbBCTBO OTBEYACT HHTCPCCaM O6H.[eCTBa;

e) 3aMEHEeHa CTOpOHA, Ha KOTOPYIO Bo3jaraercs Opems I0Ka3bIBaHUS, B pe-
3yJIbTaTe Y€ro HMEHHO TOCYAapCcTBO AOJDKHO JAOKa3bIBaTh, YTO €r0 COIHAIbHOE 3aKO-
HOJIaTEIbCTBO SIBISICTCS «3aKOHHBIM» W HE «IPE3MEPHBIM», YTO MOATAIKHBACT HHBE-
CTOPOB K M0Jla4€ HCKOB, OCHApHBAIOUIUX IPEAOXPAHUTEIBbHBIE MEpPHl M 3aKOHOMA-
TEIBCTBO 00 OXpaHE 3M0POBBA U OKPY’KAIOIIEH CPEIbl;

f) 3¢ dexT «3aMOPO3KH» HOPMATHBHOTO DPETYIHPOBAHUS YCHUJIMBACTCSA, B
pe3yJbTaTe 4ero rocyaapcTBa MOTYT HE OCMENIHMBATHCS IPUHUMATh COLMANIBHOE 3aKO0-
HOJIaTeIbCTBO, OMAcasch CyeOHBIX HCKOB Ha MHJIJIMOHBI JOJIJIAPOB;

2) B 3TOI CHCTEMe KepTBHI JeHCTBUI MHBECTOPOB HE MOTYT BBHICTyHaTh B
KayeCcTBE MCTIIOB.

45. B paMkax mnpemIoXKeHHOW CHCTEMBbl MHBECTHIMOHHBIX CYIOB CTajl0 BO3MOX-
HBIM TIOAaTh WCKH II0 CJIEAYIONIMM JeJiaM, Ha HAaCTOSIINHA MOMEHT OXXHAAIOIINM pa3-
pelIeHus] B MOPSAKE MPOUENYypPhl YPEryJIHpPOBAHMS CIIOPOB MEXAY HHBECTOpaMH MU
roCcyJapCTBOM, M 3TO NPHUBEJET K aHAJOTHYHBIM CyIeOHBIM H3JEPKKaM M peUIeHUSM
0 KOMIIEHCAINH, UCUUCIIEMON B MIUIJINApAaXx J0JIIapoB:

a) «@unun Moppuc Bpenoc Capn» u opyeue npomug Ypyeeas, UCK NOAAH B
2010 roxy u 00 CHX MOp HAXOIUTCS Ha paCCMOTPEHHH; B JAHHOM Jiesie TabadHbIil TH-
TaHT MPEIBIBUI UCK YPYTBalo B CBS3U C BBHIIOJHEHHEM 3TOH CTpaHOW cBOMX 00s3a-
TEIBCTB B COOTBETCTBUMM PamMouHON kOHBeHUMed BceMupHoW opraHuzanuu 3apaBo-
oxpaHeHUs 1o 0oprOe MPOoTUB Tabaka;

b) «Jloyn naiin pucopcus unx.» npomué Kanaowsr o npoduiakTHuecKkoM
MOpPaTOpHH Ha MPUMEHEHUE METOoJ1a THAPOpa3phiBa IulacTa, BBeJleHHOM B KBebeke;

37

GE.16-11938

Natacha Cingotti and others, “Investment court system put to the test” (Canadian Centre for
Policy Alternatives, Corporate Europe Observatory, Friends of the Earth Europe, Forum
Umwelt und Entwicklung and the Transnational Institute, Amsterdam/Brussels/
Berlin/Ottawa, 2016); Maude Barlow and Raoul Marc Jennar, “Le fléau de 1’arbitrage
international”, Le Monde diplomatique, February 2016.
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c) «Bammenganne AB» u Op. npomus I'epmanuu (2009) o BBeneHUU B
lamOypre 3KOJIIOTHYECKUX CTAaHJAPTOB HA MCIOJB30BaHME BOIAH Ha yronsHOU TOLI;

d) «Bammenganne Ab» u op. npomus I'epmanuu (2012) o pemenunn I'ep-
MaHHUY IIOCTENIEHHO 0TKa3aThCs OT ANSPHOMN YHEPIHH;

e) «TpancKsneoa ropnopetiwmny u «TpancKsneoa naiiniatinc aumumeo»
npomug Coedunennvix [lImamos Amepuxu B CBSI3U ¢ pemeHueM npesuaeHTa OO6aMbl
0 3amIpere CTPOUTENHCTBA BBI3BABIIETO IPOTHBOPEYMBHIE MHEHHS TPyOOIpoBoxa
«Kuctoyn UKcanb», IPUHATEIM B paMKaxX BBIIOJTHEHHS 00s13aTesbcTB COCTMHEHHBIX
ItatoB AMepuku o 60pb0e ¢ H3MEHEHHEM KIIIMATa;

f) «Kocueo pucopcus JImo.» u opyeue npomue Konymbuu o6 OTKaze B BHI-
Jaye paspelleHrss Ha J0ObIYy ITOJIe3HBIX MCKONAeMBIX B TPONHYECKHX Jiecax AMa-
30ouKH; Komym6un npensssieH uck Ha cymMmmy 16,5 mupa. gomn. CHIA 3a «ymymieH-
HYIO BBITOTY».

46. Kpome Toro, B paMKax MpeII0XKEHHON CHCTEMBl HHBECTULHOHHBIX CYJOB MO-
I'yT OBITH MOAAHBI UCKM, aHAJOTMYHBIC MCKaM IO JeJaM, B KOTOPBIX apOUTpPHI yKe
MPUHSIN PEIICHUS B M10JIb3Y KOPIOPAIMI B MOPSIKE YPETYIUPOBAHUS CIIOPOB MEXKAY
WHBECTOPAMH M TOCYIapCTBOM, BKIIOUAS:

a) Yunvam Pangp Kneiimon u op. npomue Kanaosl 00 OLleHKE BO3ICHCTBHA
Ha OKPYXAaIoIlyI0 cpeay, KOTopas He MO3BOJMIIa CTPOUTEILCTBO KPYITHOTO Kapbepa H
MOPCKOTO TEPMHHAJIA B KOJOTHIECKH yI3BUMOH MECTHOCTH;

b) «Memanxn30 kopnopetiwny npomug Mexcuku 00 0TKa3e B BBIIa4Ye pas-
pelIeHUs Ha 3aXOPOHEHUE TOKCHYHBIX OTXOJOB.

47. OTum gena 3aTparuBalOT Kak IPaB YEJIOBEKa, TAK U KOHCTUTYIHOHHBIC BOIPO-
cbl. MOXeT JH TOCYyZapcTBO B KOHCTHTYLHHMOHHOM IOpPSAKE pa3peliuTh NoJo0HOE
BMEIIATEIHCTBO B CBOE MOJUTHYECKOE MPOCTPaHCTBO? MOXKET JM roCylapcTBO OTKa-
3aThCsl OT BBIMIOJTHEHUS CBOEH 00A3aHHOCTH NMPUHUMATh NMPEAOXPAHUTEIBHBIC M EpHI,
TpeboBaTh NPOBENECHUS OLICHKN BO3ACHCTBHUS HA IpaBa YeI0BEKa, 3J0POBbE YeIOBEKa
¥ Ha OKPYKAIOIIYI0 CPeNy>, peryaMpoBarh HaJIOro00J0KEHNE WM TIOBBINIATH MUHHU-
MaJbHYI0 3apaboTHYI0 miaty? KoOHCTUTYIMOHHONH 00S3aHHOCTBIO TOCYAapcTBa SIBIIS-
€TCS 3alIUTa HACEJECHHS HE TOJIBKO OT BTOPTHYBIIEHCS B CTpaHy apMHUH NPOTHBHUKA,
HO M OT YaCTHBIX CYOBEKTOB, B TOM YHCJE MOHOIIOJHH, KapTened M Kopropamuii-
XUIIHUKOB. ['ocymapcTBo 00s3aHO 3ampemarbh ONpEAEIICHHbIE BHIBI JIEJIOBOH Jes-
TENBHOCTH JJIs 3alIUTHl )KU3HM M Onaromonydust HaceneHus. Hu ogHO rocynapcTso
HE MOXET UTHOPUPOBATh HE3aBUCHMYIO, IIPO3PAYHYIO0 U NMOJAOTYETHYIO CHCTEMY TOCY-
JapCTBEHHBIX CY/OB.

48. Eme oxuH BOmpoc KacaeTcss IMPaBOBBIX IOCIEICTBHI MPEANOI0XUTEIHHO
MPEAOCTAaBICHHOTO cornacus. J[eHCTBUTENbHO JM TOCyAapcTBa, paTHQUIUPYIOIIHE
JByCTOPOHHHE WHBECTHIHOHHBIC JHOTOBOPHI M COIJIAIIEHHWS O CBOOOJHOHM TOpPTroOBIeE,
coIamapTcsl Ha IOPHUCAMKINIO HEKOHTPOJIMUPYEMOH NpOLENyphl YperyJInpOBaHUs
CIIOPOB MEXJy MHBECTOpPaMH M TOCYJapCTBOM MJIM CHCTEMBl WHBECTHIIMOHHBIX CY-
noB? SIBnseTcs JM 3TO cOrJlacMe MOJHOCTBIO O(QOPMIICHHBIM WM TOJBKO Hadasio
¢dopmupoBatsca? CymecTByeT HMMIIEpaTHBHAsE HOpPMa MEXJYHapOIHOTOo OOBIYHOTO
IpaBa, COIJACHO KOTOPOH HOPHUCIAUKIUSA ONpPEAENseTCs Ha OCHOBE coriacus. OTa
HOpPMa OCHOBAaHA Ha MPAaKTUKE CyBEPEHHBIX FOCYJapCTB.

38 PykoBozslire NpUHIUIIBI OTHOCUTEIBHO OLIEHOK BO3AEHCTBUS TOPTOBBIX U

HHBECTUIIMOHHBIX COTJAIICHUI Ha TpaBa dyenoBeka; James Harrison and Alessa Goller,
“Trade and human rights: what does ‘impact assessment’ have to offer?”, Human Rights
Law Review, vol 8, No. 4 (2008), pp. 587-615.
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49. B xagyecTBe WIIIOCTPAIHMH 3TOTO apryMeHTa OyAeT MOJIe3HO HAIIOMHHUTH O TOM,
4710 IopucauKnus MexayHapoanoro Cyna He ABISETCS YHHBEPCAJIbHOW MIM aBTOMa-
THYECKOH, a IEeHCTBYET MPH YCIOBHH, YTO TOCYAapCTBO CAENIANO 3asBICHHE B COOT-
BETCTBHH co cTtaTheit 36 Craryra MexnynapogHoro Cyna. Takoe 3asBiIeHHE O coTia-
CHH MOXET TakXe OBITh 0TO3BaHO. /[Ba rocygapcTBa min 00Jee MOT'yT JaTh CBOE CO-
rIacue Ha NpU3HaHUE opucaukinuu MexayHapogHoro Cynga myTeM CIENHAJIBHOTO
cornamenus. Jlpyras BO3MOKHOCTb YCTaHOBICHHUS IOPHUCAMKIUN pPEaTn3yeTcs depes
MTOJIOXKEHHSI JOTOBOPOB, B CHIIy KOTOPBIX TOCYAapCTBO 00s3yeTCs MPHU3HABATh IOpPHC-
nuknuo Cyna. Takue monmokeHUs: comepkarcs B 6osee wem 300 moroBopax, HampH-
Mep B ctaTbe [X KoHBeHLIMU O MpenynpexaeHUN NpecTyJIeHUs FeHOUUa U HaKa3a-
HUH 3a Hero. /Ipyrue HoroBOphl COMPOBOXAAIOTCA (DAKYITBTATHBHBIMH MPOTOKOJIAMH,
KOTOPBIE COZAEPXKAT aBTOMAaTHYECKYIO OTCBUIKY, Hampumep PaxyrpTaTuBHBIE NMPOTO-
KOJIBI K BeHCKOW KOHBEHIMM O JUIUIOMaTHYECKHX cHomeHusX. Kak m B ciiydae cTa-
16 36 CraryTa MexnynapogHoro Cyna, Takoe corjlacie MOXXET OBITh OTO3BaHO.

50. be3 cormacus COOTBETCTBYIOIIEr0 TOCYAapCTBa MM rOCYIapCcTB CyAbl HE 00ma-
naroT opucaukinueii. Ilpomenypa yperynupoBaHHsS CHOPOB MEXIy HHBECTOpaMHU H
TrOCyJapCcTBOM H CHCTEMa HWHBECTHLIHOHHBIX CYIOB, MX «30HTHYHBIE» OTOBOPKH H
OTOBOPKM O IPOJOJDKEHHUH ACHCTBUSA AOTOBOpa HapyLIaldT HOPMY O COTJIACHHM Ha
opucauknuio. Pa3z rocymapcTBa MOTYT HE IPH3HABaTh IOPUCAMKIHIO MeXayHapon-
Horo Cynma, oHn TeMm 0Oojee MOTYyT HE NPU3HABATh IOPUCAMKLHIO CICHHANIBHBIX ap-
OUTPaXHBIX CyJOB M3 TpeX apOUTPOB, ABIAIOIINXCS YACTHBIMH JHUI[AMHU, OCOOCHHO B
TEX CIy4asx, KOTAa 3TH CYABI MOCATAIOT Ha OCHOBOIOJNAraminne QyHKIUU rocyaap-
CTBA.

51. CraTbs 62 BeHCkOll KOHBEHLIMHU O MpaBe MEXAYHAPOAHBIX JOTOBOPOB IJIACHT,
YTO B CiIydae, KOTJa 3a BpeMs, MPOIIeAIIee ¢ MOMEHTA MOAMICAHNS TOTO HJIH HHOTO
COTTIallleHus, CUTyallusl CyIIeCTBEHHO mM3MeHUIach (rebus sic stantibus), 3To corma-
IICHHE MOXET OBITh MEePEeCMOTPEHO MW MpeKpameHo. JpyruMu MoNoKeHHSIMHA 3TOU
KoHBeHnnu nomyckaeTcss BO3MOXKHOCTBH IepecMOTpa WM MpeKpamieHus NeHCTBUS
JOTOBOpa B ciydae omuOku (ctatbs 48), oOmana (crares 49), moakyna (craths 50)
WU pUHYXKIeHHS (cTathu 51-52).

52. Kax cTaHOBHUTCS SICHO M3 3asBJICHHI JUIUIOMATOB W M3 HAay4YHBIX HCCIENOBa-
HUH, KorJa OOJILIIMHCTBO TOCYAapCTB, B 0COOCHHOCTH Pa3BHBAIOIIUXCS FOCYIapCTB,
3aKJIFOYaIH JIBYyCTOPOHHHE WHBECTHLHOHHBIE JOTOBOPHI M COINIALICHHS O CBOOOJHOM
TOProBJE, BPSA JIM KTO-THOO Mpeanoiarai, 4To apOUuTpsl, MPU3BaHHBIE YPETyIUpo-
BaTh CHOPBI MEXAY WHBECTOPAMHU U TOCYAapCTBOM, OyIyT OCIIapuBaTh OCHOBOIIOJA-
raroimue (pyHKIHH FOCyIapcTBa B TaKUX OONAcCTAX, KaK HAJOrooOJO0XKEHHUe, 3/paBo-
OXpaHEHHe, CTaHIapThl B cdepe Tpyaa U OXpaHBl OKpYXKawIell cpeabl, monupas
HAIMOHAJbHOE MPAaBO M PEIICHHs HAaMOHAIBHBIX CYAOB. Takol OTKa3 OT CyBEpeHH-
TeTa JOJDKEH OBLI OBl MOTpeOOBaTh HANWYUA aOCONTIOTHO SCHBIX (DOPMYIHPOBOK B
TEKCTax JIOTOBOPOB M COTNIALICHHH, a HE PACIUIBIBYATBIX TEPMHHOB, KOTOPHIE MOXKHO
TOJIKOBATH IPOU3BOJILHO. B MeXIyHapoIHOM OOBIYHOM MpPaBe CYLIECTBYET MPE3yMII-
[Usi, COTNIACHO KOTOPOW TOCYAapCTBO HE MOXXET OTKa3aThCsl OT CYBEpEHHUTETa CIy-
YalHO WJIM 1O OIUIOIIHOCTH, MOCKOJBKY JUIS MEXIyHapOoJHOTO OOIIECTBEHHOTO I1O-
psiZIKa OTKa3 rocylapcTBa OT OOS3aHHOCTH BBIIOJHATH CBOM (QYHKIHH SIBISETCS He-
npuemieMbIM. Eciu rocynapctBo 3To J1€7aeT, TO TaKOe COTNAIIEHNE MOKET CUUTATh-
cs contra bonos mores.

53. B xogme 6ecen HezaBucumoro skcnepra ¢ 1000MCTaMH U TOPTOBBIMH IPEJNCTa-
BHUTENSMH MOJHHUMAJICS BOIPOC O TOM, MOYEMY rOCyJapcTBa BOOOIIE MOJMHCHIBAIOT
JBYCTOPOHHHE MHBECTHIMOHHBIE JIOTOBOPHI U COTNIAIIEHHUS O CBOOOJZHOW TOPTOBIIE.
Bo3MoxHO, Hamnyymuil oTBeT Aan garckuil monurtonor Jlayre IloynceH, kOTOpbIi
nposel r1o00anbHOE HCClieJOBaHUE U 3aJ1al TOT BOIPOC OOIBIIOMY KOJWYECTBY IO C-
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YIapCTBEHHBIX JOJKHOCTHBIX JHI. OH OTMedYaeT, YTO «KaK KadeCTBEHHBIC, TaK U
SKOHOMETpPHUYECKHE IaHHBIE YOCAHTEIBHO CBHACTEIBCTBYIOT O TOM, 4TO Hamboiee
moaxonsmmiell Monxenpio s oObsicHeHUs mnomymsipHoctn AWl B pa3BUBaromIuxcs
CTpaHaX SBISACTCA KOHIENIHS OTPAHMYCHHOW palHOHATBHOCTH... llepeoneHuBasd
npeumymectsa AW/ u urHopupys pUCKH, IPaBUTEIbCTBA Pa3BUBAIOLIUXCS CTpPaH
3a4acTyI0 paccMaTpHBald TaKHe JOTOBOPHI UCKIIOUHTEIBHO KaK «3aJ0T TOOPOH BO-
au»®. TloyaceH NOKa3bIBAET, YTO MONATASACh, B ylepd CBOEMY HACENEHUIO, HA MOJO-
KUTENBHYIO «pPEKJIaMy» 3THUX IoroBopoB u Ha pexomeHnanmun FOHKTAJI, pa3BuBa-
IOIIHECS CTPAHbI 0KHUIAH, YTO JOTOBOPHI MMO3BOJIAT NIPUBIIEYb OOJBIIE HHOCTPAHHBIX
uHBeCTUIMI™, XOTS 9Ta Hajek1a HUKOTJA HE NMOAKPENIsIach SMIUPHIECKUMHU J0Ka-
3aTeIBCTBAMHU M, KaK MPaBUIO, HE OCymecTBIsiack. OH OTMedaeT, 9TO HPaBHUTENb-
cTBa OBLIM Yalle BCEro HE OCBEJOMIICHBI O MOTUTHYCCKAX U YKOHOMHUYECKUX PUCKAX,
IeperoBOPHI 110 TOTOBOPAM IMPOJOKAIUCH BCETO JIMIIh HECKOJIBKO YacoB, a B HEKO-
TOPHIX CIy4dasX aABOKATHl HJIH 3KCIIEPTH MHHUCTEPCTB IOCTUIHH Ja)Ke€ HE yJ4acTBO-
Basu B npouecce. [ToynceH 3akimodaeT, 9T0 «OOIBITNHCTBO Pa3BUBAIONINXCS CTPAH...
MOANHUCAIINCH MO OJHUM W3 HamOoJee MOIIHBIX MEXIyHAapOIHBIX IMPaBOBBIX PEKH-
MOB, JeXKallleM B OCHOBE APKOHOMHYECKOH rinoOalu3alMy, Ha TOT MOMEHT Ha)ke HeE
ocosHaBasg 3Toro (axra»*. B cBA3u ¢ 3Toll OLEHKOH BCTAIOT BOHPOCH O A0O6pOCO-
BECTHOCTH TE€X, KTO IPOMaraHAUPyeT TaKue NOTOBOPHI, CTAHOBUTCS OYCBHUIHBIM BO-
MHAIOMIEe OTCYTCTBHE JOJKHOW OCMOTPUTEIBHOCTH M MOTYT HMOSBHUTHCSA TOIO3PCHUS
BO B3STOYHHYECTBE W KOPPYNIHHU. 3aKIIOYECHHE TOTOBOPOB HE JOJDKHO CBOAHUTHCA K
MOMBITKAM OOMaHHBIM IyTEM MOATOJIKHYTH APYTYIO0 CTOPOHY K CHEINIKE, MMOCIECACTBHS
KOTOPOU MOTYT OKa3aThCsl BEChMa OMACHBI, H K MOCICAYIOMIEMY B3STHIO €€ B 3aJI0XK-
HUKHU Onaromaps oroBOpKaM O IPOIOJDKEHHWH NeWcTBHUs noroBopa. O0o0mas BhIIIe-
CKa3aHHOE, MEXaHU3M 3allUThl HHBECTUIIMI HE MOXET UMETh CBOUM CJIEACTBUEM IIE-
penady BaKHBIX KOMIIOHEHTOB CYBEPCHHTETa OT TOCYHapCTBa YaCTHBIM CTOPOHAM.
JoroBOpEI, mpeciaeayonne IHHNIHBIE e WX UMEIOIINe HeJOMyCTUMBIE MoCcle-
CTBUAY, SBIAIOTCS HEICHCTBUTCIBHBIMH H JOJDKHBI OBITH OOBSBICHH TAKOBEIMH B
COOTBETCTBUU CO cTaTbed 53 BeHCKOM KOHBEHU UM O MPaBEe MEXAYHAPOIHBIX JOTOBO-
pOB.

54. V4YuTEIBas TOT (I)aI(T, 4TO WpUCAUKIUSA ,Z[eﬁCTBPITCHBHa Inpu yCJIOBHHU cOI1ac u4,
ObL10 OBl BeChbMa IOJIC3HO O3HAKOMHTHCS C MNOATOTOBUTCIbHBIMU MaTepHualaMu K
ABYCTOPOHHUM MHBCCTUIHUOHHBIM JOTOBOpaM U COIIAIICHUAM O CBO6OHHOﬁ TOPTOB-
JIC U BBIACHUTBH, HeﬁCTBOBaHH JIW UHBECTOPbI U TpAaHCHAIIMOHAJBbHBIC KOpHOpanuu ¢
Z[OJ'I)KHOﬁ OCMOTPHUTCIBHOCTBIO U HOJHOCTBIO JIM OHHU PACKPbIBAJIN I/IH(i)OpMaL[I/IIO, a
TaK¥X€ IMOHATH, OCO3HABAJIM JIM TrOCyAapCTBa, YTO BJICKYT 3a co0oii 3T JA0OTOBOPBI U
corjjalmeHusa, U1 gajld JIU OHH CBOC I[CﬁCTBHTCHBHOC coriiacue. 3aKJIYeHUE J0TO0BO-
POB COMMPOBOXKAACTCA PA3YMHBIMHU OXHAAHUIMU obeux CTOPOH. Hu OJIHO rocyaap-
CTBO HE COITIACHUTCA HA AOTOBOp, €CJIMU CYHIECTBYET BCPOATHOCTb TOIO, YTO OTpHIlA-

39
40

41
42

www.cbs.dk/files/cbs.dk/abstract.pdf.

Lauge Poulsen, Bounded Rationality and Economic Diplomacy: The Politics of Investment
Treaties in Developing Countries (Cambridge, Cambridge University Press, 2015);
www.oecd.org/trade/benefitlib/.

Lauge Poulsen, Bounded Rationality and Economic Diplomacy, p. Xvi.

Jorosop mexnay llleimokoM 1 BeHENHaHCKUM KyHIIoM AHTOHHO OBLT TOTOBOpPOM contra
bonos mores, TOCKOJIBKY HECITOCOOHOCTD BBIIIJIATUTE JIOJIT HE MOXET BJIEYb 3a COOOM
CMepTh. AHAJIOTUIHBIM 00pa3oM, €CIIH TOCyJapCTBO HE MOXKET ITOTacUTh JOJT Meper
HHBECTOPOM, TO 3TO HE MOXET OBITh OCHOBaHUEM JUIsl MHTEPBEHIIMOHU3Ma B TOU ero ¢opme,
B Kakol oH npakTtukoBajcsa B XIX n XX Bekax B mepuoJi OTKPBITOTO TOCIOJCTBA
uMIleprann3Ma Wi B 6onee O1u3koe HaMm Bpemss MB® u 1ieHTpaibHBIMU GaHKaMH, KOTOPBIE
00s3BIBATIM TOCYIAPCTBA K MEPaM JKECTKOW SKOHOMHUHU | MpuBarusanuu; A/65/260 u
A/69/273.
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VI.

TEJIBHBIC MTOCICACTBUA NPEBBICAT NOTCHINUAIIBHBIE BBITOIBI. Ecam takme PUCKHA U OT-
pULIATEIBHBIC TTOCIEACTBHUA HE OTOBOPEHBI, TO COTTIACUE NMPE3IOMUPOBATH HEIB34.

HopMmbl M npakTuka BceMUpHOUM TOProBo OpraHu3anuu

55.  HesaBucuMBIH dKcTepT XOTed OBl MOOJAroJapUTh COTPYAHUKOB CEKpeTapuara
BTO 3a To, 4TO OHUM yJedMIH HEMAJO BpeMEHHU paboTe C ero BOIMPOCHUKOM (CM. Ip H-
noxenus III u IV) u 3a pa3psicHeHNS MHOTHX acleKTOB HX Ba)XXHOH pabOTHl Ha ABY-
CTOPOHHUX BCTpEUaX.

56. Own Onarogaput Takxke ObiBIIero CHEIUalbHOTO JOKJIAaT4MKa MO BOMPOCY O
npaee Ha nutanue Onusbe Ae lllyTrTepa 3a TO, YTO OH MOJEIUIICS CBOUMH COOOpaxe-
HUSIMU TI0 TIOBOAY BIMsAHUS HOpM u npakTuku BTO Ha mpaBo Ha NUTaHHE W Ha MpaBa
YyeaoBeKa B 0ojice MIUPOKOM KOHTEKCTE.

57. He3aBUCHMBIN 3KCHEPT MPU3HAET, YTO B CBA3M C KOMMEpPUECKOW AEATENIbHO-
CTBIO B OOJacTH MpaB YeJoBeKa BO3HMKAIOT MHOTOYMCIEHHBIE NMPOOJIEMBI, OJHAKO
JIOBEPSIET CYLIECTBYIOUIUM MHOTOCTOPOHHUM OpraHu3amnusiM, TakuM kak BTO. YV Hux
€CTh BO3MOXKHOCTH M MEXaHHU3MBI JJI TOTO, YTOOBI 3aCTAaBUTh TOPTOBJIIO paboTaTh Ha
05aro mpaB uesoBeKa M Pa3BUTHS, O YEM CBHJIETEIbCTBYET, HallpuMep, npuHsaTue [l o-
XUHCKOW NeKiIapaluu, B pe3yiabTaTe KOTOPOTO OBLI yCTAaHOBJIEH AJUTENbHBIN mepe-
XO/HBIH MEPHOA I HaUMEHEe Pa3BUTHIX CTPaH, 0CBOOOXKIAIOIINKE UX OT 00s3aTel b-
CTBa COBNIONATH MAaTEHTHHIE TpeOoBaHMs A GapMareBTHUIeCKoi mpoaykuu®, Jo6-
past BOJIsl TOCYAapCTB-y4YaCTHUKOB M M3MEHEHHE MEHTAJUTeTa B HaIpaBICHUH OOJb-
nreit MexayHapoJHOM COMMIAPHOCTH 3aJI0KUIN XOPOLIUN QyHIaMEHT.

58. Kak cnenctBue TpeThbeil MuHHCTEpCcKOM KOH(DepeHUnH, cocTosBuielics B Cu-
s1ie B 1999 roay, U BEICTYyIUIEHUH IpaxJaHCKOTO OOIIEeCTBA, MPOTECTYIOMIEr0 IPOTHUB
HeOJaronpusITHOTO BO3ACHCTBUSA TOProBIM Ha mpaBa uenoBeka, BTO crama Bce
0oJIpllIe O0CO3HABATh NMPABO3AIIMTHBIE aCHEKThl TOPToBiM. [locie rmobaasHOTO TIpO-
noBobCTBeHHOTO Kpu3uca 2008 ronxa I'enepanbublil cexperaps Opranuzanuu O6b-
eAMHeHHBIX Haluii B mensx KOOpAMHAIMU Mep pearupoBaHUs Ha KPU3UC YUPEAHII
IleneByro Tpynmy BBICOKOTO YPOBHS IO TJI00adbHOMY KPHU3UCY B 00NacTH HpOJO-
BOJILCTBEHHOMW 0€30MacHOCTH, B COCTaB KOTOpoi Bouuin Gosee 20 MexIyHApOIHBIX
opranuzanuii, B Tom uncie BTO u Ynpasnenue BepxoBHoro xomuccapa Opranusa-
uun O6venmHeHHbIX Hanuit mo mpaBam yenoBeka (YBKIIY). TpexcTopoHHSS HHULIH-
aTuBa ¢ ydyactueM BcemupHoil opranusanuu 3apaBooxpanenus (BO3) nu BecemupHnoii
OpraHM3alui WHTeJUIeKTyaldbHOi cobOcTBeHHOCTH (BOUMC) Takke mpegocraBisieT
BO3MOXXHOCTh BECTH [HAJIOT IO BONPOCAM IOJHUTHKH U OOMEHUBATHCSA OIBITOM.
C 2001 roga BTO exeroano nposoaut O6ImecTBeHHbIA GpopyM™, B paMKkax KOTOpPOro
OoJipllIee YHCIO MpeICcTaBUTENel IpaxJaaHCKOro 001eCTBa, HAYYHBIX KPYTOB, J1€J10-
BBIX KPYroB, CPEJCTB MaccOBOW MH(OpMaLUU, MPABUTENIBCTB, MapIaMEHTOB U MeX-
MIPaBUTEIBCTBEHHBIX OpraHU3alMi, KoTopoe MoxeT focturarh 1 500 genoBek, oOMe-
HUBAIOTCS 3HAHUSAMH M BBIHOCAT PEKOMEHIalNu 00 MCIOJIb30BAaHUM MOTEHIMATA IS
MHOTOCTOPOHHETO COTPYAHHUYECTBA M HIKOHOMHUYECKOTO POCTa U O TOM, KaK HaMIyd-
UM 00pa3oM BBINIOJTHUTH 00sA3aTEIbCTBA, 3aKpelIeHHBIE B JOXMHCKOW ITOBECTKE
ITHsI B 00JTACTH Pa3BUTHS.

43
44

GE.16-11938

IIpunoxenue 1'V.
Panee n3BecTHBIN KaK «0OIIECTBEHHBIA CHUMIIO3UYM»,
www.wto.org/english/forums_e/public_forum_e/public_forum e.htm.
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59. Xors CormameHue IO TOPTOBBEIM acIeKTaM IIpaB HHTEIUICKTyalbHOH c€O0O-
creeHHOCTH (Cornmamenune mo TAIIMC) ocTtaBiseT rocymapcTBaM-wieHaM OIpeiae-
JIEHHOE MPOCTPAHCTBO AN MaHEBpPa B IOJIUTHKE, MTO3BOJAS MM HMCKIIOYaTh U3 o0ma-
CTH MATEHTYEMBIX M300pETEHHs, KOTOPHIE B CIy4ac MX HCIIONb30BAHUSA B KOMMeEpH e-
CKHMX LENAX MOITH OBl MMETh OTPHUIATENbHBIC MOCIEIACTBHSA IS XU3HH YEIOBEKa,
KUBOTHBIX, PACTEHHH WJIM OKpYKAlOMmEH Cpelxbl, a TakKe MNOTCHIHAIbHO MOXKET
CTaTh OCHOBAHWEM /IS MCKJIIOYEHHS TEHETHYECKH M3MEHEHHBIX CENbXO3KYIbTYp ™,
TrOCyJapCTBEHHOE MOJHUTHYECKOE NMPOCTPAHCTBO BOBCE HE TapaHTHPOBAHO, U 3(deKT
«3aMOPO3KH» HOPMAaTHBHOTO DETyIUPOBAHHUS BCE €IIE MOXXET MOMEIaTh rocynap-
CTBaM NPUHUMAaTh NPEJOXpaHUTENbHbIE Mepbl. Heo0XoquMo 3asiBUTH O NMPUOPHUTETE
IIpaB YeJI0BEKA, 3APaBOOXPAHEHHS U OXPaHbl OKPYKAIOIIEH CpEelbl.

60. C 15 mo 19 nmexabps 2015 roma B Haiipobu cocrosmack gecstas MuHHCTE -
ckoit koHpeperuns BTO. B onybnnkoBaHHOM Tepe] ee Ha4aJIoM COBMECTHOM IIpecc-
pennse crieuaibHble TOKIaIYUKHU 110 BOIPOCY O MpaBe Ha IMUTaHHE U 110 BOIPOCY O
npaBe KaXIOro 4YelIOBEeKAa Ha HAWBBICIIUN MOCTHXXHMBIH YPOBEHb (DH3HYECKOTO H
NCUXHYECKOTO 30POBbs IPUCOCIUHMINCE K He3aBUCHMOMY dKCIEPTY, HACTOATEIHHO
NpHU3BaB MPaBUTEIbCTBA OCYLMICCTBUTH JJOXHHCKYIO MOBECTKY JHSA B 00NAcCTH pa3BH-
tus (JI1P) u He oTKa3bIBaTHCS OT CBOMX O0S3aTENBCTB IO YAOBICTBOPCHHIO MOTPEO-
HOCTEH pa3BUBAIOLINXCS SKOHOMHUK. «UTOOBI TOProBiIsl MOTJIa COACHCTBOBATh MpaBaM
YeJIoBeKa M Pa3BHUTHUIO, OHA JOJDKHA CIIOCOOCTBOBATH pealiu3allMy IpaBa Ha JOCTa-
TOYHOE MUTaHUE, paBa Ha HAMBBICIIMA JOCTH)KUMBIA YPOBEHb (PH3MUECKOTO H IIC H-
XMYECKOTO 340POBbS M IpaBa Ha XXH3Hb B HE3arpsA3HCHHOHN OKpyxawuieil cpene».
Huxakoro onpaBnaHus A HEBBIIOJHEHHs 0053aTEIbCTB IO MOBECTKE THS OBITH HE
MoxeT: «O0s3aTenbpcTBa B 00JIACTH IpaB YeloBeKa JOJDKHBI OBITH NMOATBEPIKICHBI B
KOHTEKCTE INT00aJbHBIX TOPTOBBIX MPABHII UL TOT0, 4T00BI HopMEl BTO 1 meperoso-
pHI B €€ paMKax MONICPKUBAIH YCHIHS B 00JaCTH pPa3BUTH, HANPABICHHbBIC Ha JTH K-
BHJALMIO TTyOMHHBIX IPHYUH TOJIOJA, INIOXOTO 3J0POBhs M HHUIIETHI, Ha YKpEIUICHHE
3alIUTHl U MOOLIPEHUS IPaB YeJIOBEKa W, B KOHEYHOM UTOTe, Ha JOCTHIKCHHE HelaB-
HO NpUHATHIX Lleneil B 061acTH ycTOHYMBOTO pasBUTHS»*.

61. BoOXBIIMHCTBO TOCYIapCTB, YbH MPEACTABUTENH BCTpeTHINCH B HaiipoOwu, BHI-
CTyNaJH 3a TO, YTOOBI MOATBEPAUTH NPHUHATHIE B JloXe paMOYHbIE TOKYMEHTHI, OJIHA-
KO IPOTHUBOJACHCTBHE HEKOTOPHIX Pa3BUTHIX CTPAaH HE MO3BOJMIIO MPUHTH K KOHCEH-
cycy. Coobmanoch 0 AaBICHUM HA PAa3BUBAIOIIHMECS CTPAHBI C LEJBIO BKIIOUYEHHS B
MTOBECTKY JHS HOBBIX BOIIPOCOB, B PE3y/IbTaTe YEro MOOUIPEHHIO IpaBa Ha pa3BUTHE
yXxe He OyZeT yAeNnaThCs CTOJBKO BHMMaHHUSA. B cBoeM oTBeTe Ha BOIPOCHUK,
pazocianHblii He3aBucumbiM 3kcnepToM, CaynoBckast ApaBus ykasana clie[yrolnee:
«I'maBHBIM mpuoputeToM BTO MOJKHO SABIATHCS pELIEHHE BONPOCOB, CBS3AHHBIX C
JAIP. bonpmuucTBO uieHoB BTO — 310 pa3BuBaromuecs CTpaHbl. YCIEIIHOE 3aBep-
meHue JOXMHCKOTO payH/a IEeperoBOpoB IMO3BOJHUT YAOBIETBOPUTH IMOTpeOHOCTH
Pa3BUBAIOIIMXCS CTPaH M OyJeT CyIECTBEHHO CIOCOOCTBOBATh MX IKOHOMHUYECKOMY
pPOCTy W MHTETpanuu B Ii100anpHyI0 3KOHOMHUKY. Kpome Toro, 3aBepmenne JloxuH-
CKOTO payHJla IEpPeroBOPOB II0 BONPOCAM Pa3BUTHUS IMO3BOJHUT PEUINTH IPOOIEMBI
TOPTOBBIX AMCIIPONOPUHHA M AKucOanaHCOB B pa3nuuHbIX cortamenusx BTO u coxpa-
HUTH THOKHE BO3MOXXHOCTH, NPEJOCTABIsEMbIE Pa3BUBAIONINMCS CTpaHaM B paMKax
criennanbHoro [u] nuddepeHnupoBanHoro pexxuma... B npeambyne Mappakemckoro
cornamenus o6 yupexaennn BTO sicHO 3akpernieHa 1efb «IIOBBIIICHUS )KU3HEHHOTO
YpOBHs, oOecrieueHHs MOJHON 3aHSATOCTH M 3HAYMTENBHOI'O M HMOCTOSHHOIO POCTa
YPOBHSI PEANbHBIX J0X010B U 3P PEKTUBHOTO crpoca»”’.
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IIpunoxenue 1'V.
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62. Iloompss toprosito, BTO momkHa AymMarh CHadasia O JIOASX, a YK€ MOTOM —
0 IpuOBUIM, CHadyana — O Pa3BUTHH, a yX€ IIOTOM — O PAaCIIMPEHHH MOHOIIOJHH.
B cBoem kauecTBe OUpPEKTOpa BaImIMHITOHCKOTO HEHTPAa 3KOHOMUYECKUX U TOJHTH-
yeckux uccinenoBanuii Jlebopa [xeiimc B 2015 rony ckazama: «HecmoTps Ha 1I10-
O6anpHBIN KOHCeHCYyC, HOpMBI BTO 3a HECKOJIBKO NECATHICTHH TaKk U HE N3MEHHIIHCE.
IIpaBuna BTO He pa3pemaroT pa3BHBAIOIINMCS CTpaHaM, KOTOpPbIE HE BBLACISUIH
cyocuauit B 1994 rony, BEIAENATH CyOCUINH, IPEBHIIAOMKE YpOBEeHb de minimis...,
paspemenHbi 1 Bcex wieHoB BTO. Bmecte ¢ Tem Coennnennbim llltatam u EB-
poIIe pa3pemaeTcst BBIACIATh CYOCUANH, HCUUCISIONIUECS ECITKAMU MUJUINAPAOB B
TOA W OKAa3bIBAIOUIME OYEBHIHO HCKakaomui 3¢((ekT Ha TOPTrOBIIO IKCIOPTHBIMH
TOBapaMu, a KpOMe TOTO OHH IIOKa TaK M HE OTKa3aJHCh Ha IMPAKTHKE OT TeX cyOcH-
Ui, Ha OTMEHY KOTOPBIX OHHU coracuiuchk noutu 10 et Hazan».

63. BrimoaHeHHe 3THX 00513aTeILCTB OBII0 OB 001eryeno, ecau 061 BTO siBasnace
gacTpio cucteMbl Opranm3annu OO0bennmHeHHBIX Hanmit u OplTa MOJYMHEHA LENIsIM U
npurnunaMm Opranusanuu OO0benmHeHHBIX Hamuii. BrimroueHue ee B cHCTEMY B CO-
OTBETCTBHH CO cTaThIMH 57 u 63 YcraBa nmo3Boamino 06 BTO He TOIBKO BHOCHUTH aK-
THBHBIH BKJIaa B paboTy DxoHOMHuueckoro u Comuanpaoro CoBera, 4eM OHaA IO Tpa-
BY MOXXET TOPIHUTHCSA, HO W MPHUIaBaTh HaJJexallee 3HaUCHHE IMpaBaM YeJoBeKa Kak
COCTaBIAIONICH CBOMX COOCTBEHHBIX YUPEAUTEIBHBIX HOPM.

64. Ha Munncrtepckoil koHpepenuun B HaiipoOu ObUIH HOCTUTHYTHI HEKOTOPEIE
COTJIAIICHHS O CEIbCKOX035IHCTBEHHBIX AKCIIOPTHBIX CYOCHIUAX, TPOIOBOILCTBEHHON
MIOMOIIM U 1O ApyruM BompocaMm. Oxnako CornameHne Mo MHPOPMAIHOHHEIM TEX-
HOJIOTHSIM, OXBaTBIBAIOIIEE TAKYIO NMPOAYKIHIO, KAaK HaBUTAIMOHHBIE CUCTEMBI [J0-
0aNbHOW CHCTEMBI NMO3UIIMOHUPOBAHNUS M MEAUIIMHCKHE TOBAPbI, HAIPUMEP MAarHUT-
HO-pE30HAHCHBIE TOMOTpadbl, H3HAYAIBHO OBITIO pa3paboTaHO CTPAaHAMH C BBHICOKUM
ypoBHEeM noxona. Hu onHa W3 cTpaH rpyInnbl HAMMEHEE Pa3BUTHIX CTPaH IPEICTaB-
neHa He ObUIa, @ M3 CTPAaH C YPOBHEM J0XOJa HUXKE cpegHero Oblia mpeacTaBieHa
TOJIBKO OJIHA.

65. B cooTBeTcTBHH ¢ 0053aTeabCTBAMHU 110 COKpAIICHHU IO MaciTadboB HHUIIICTHBI
ObLI0 OBI JKeJaTeabHO MNPUHATH YETKOC 3asABJICHUC O 3aKOHHOCTHU CO3JJaHUA rocydap-
CTBCHHBIX PC3CPBOB IJIA obecrneueHus HpO,Z[OBOJ'IbCTBCHHOﬁ 6630HaCHOCTI/I, 4TO IIO03-
BOJIMIIO OBI CTpaHaM JieJiaTb 3a1acbl NPOAOBOJBCTBHUA U PCHIATH HpO6J’IeMLI, CBs3aH-
HBIE C €r0 HEXBATKOM U KOJIecOaHUAMU MHUPOBBIX PBIHOYHBIX ILICH.

66. B TO BpeMs Kak HEKOTOpbIC PAa3BUBAIOIINECS CTPAHBI JOOMINCH YCTYIOK B OT-
HOIIEHUH XJIONKA, YTO MMeEEeT OOJIbIIOE 3HAaYEHHE I rocyaapcTs 3amagHod Adpu-
KM, OoTaTble CTPaHbI C BBITOJOH JUIsl ceOs 3aKIIIOUIIIN CIEIKY O CeIbCKOXO035HCTBEH-
HBIX DKCIOPTHBIX CyOCHIIMAX, KOTOpast HE OTMEHMJIA CUCTEMBI 001ero cyocuaupoBa-
HUs, Takue Kak ExuHas cesbcKoXo3siiicTBeHHas mnoiauTuka EBpomeiickoro corosza.
HaGmronaTenn oTMeTHIM, 9TO «HEpaBHBIE ycyioBHs B pamkax BTO, cormacHo koTo-
PBIM CHCTEMBI CyOCHAMPOBaHUS OOTAaTBIX CTPAaH OTHOCATCS K KaTeTOPHH «IOIYCTH-
MBIX», B TO BpeMs Kak OeIHBIM cTpaHaM CcyOCHINpOBaTh CBOMX (epMEpPOB HE MO3BO-
JIAIOT, TPOIOJIKAT CYHIECTBOBATE» .

67. Ilo mpouecTBUM JIHIIb TPEX MECALEB MOCIE JOCTHXKEHHS COTTIAcHs OTHOCH-
tenpHO lleneit B oOmacTu ycToiumMBOro pa3Butus MuHHCTepcKas KOH(epeHIHs B
HaiipoOu He cMoria BBITTOJIHUTH 11eJeBOi mokaszaresnb 17.10, B COOTBETCTBHH C KOTO-
PBIM TOCyAapCcTBa JOMKHBI «IIOOLIPSATH YHUBEPCAIBbHYIO, OCHOBAHHYIO Ha NpaBuUiax,
OTKPBITYI0, HEAUCKPUMUHAIMOHHYIO U CHPaBeIJIUBYI0 MHOTOCTOPOHHIOI TOPTOBYIO
cucteMy B paMkax BceMupHO# TOproBoil opraHu3ainuu, B TOM 4ducie Oiarojaps 3a-
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BEpPIICHHUIO MEeperoBOpoB 1o JJoxmHCKOI moBecTKe AHSA B 00MacTH pa3BUTHA». B cBe-
T€ 3TOT0 Mapajgokca eme 0osee 0OUEBUIHON CTAHOBHTCS HEOOXOAMMOCTH ITEPEOCMBIC-
JeHus TI00anbHOM TOPrOBOH CHCTEMBI M HMCKa)XCHHOTO HACOJIOTHYECKOTO IMOAX0Ia
HEKOTOPBIX yYaCTHUKOB IeperoBopoB. OxHoi# u3 mpobiaem BTO, momuMo mpormeccos
B Jloxe u HaiipoOu, sBnsgeTca npeobiagarmas B ¢ CTeHAX KOHIETIUs, COTIaCHO KO-
TOPOH «IpoTpecc)» MPHUPABHUBAETCS K POCTY 00BEMOB TOPTOBJIM M IKCIOPTA MIU K
0oiee BHICOKOMY YPOBHIO BaJJOBOTO BHYTpeHHero npoaykra. B Ycrase Opranusanun
O6bennHeHHBIX Hanwmii n3naraercs gpyroe BHAEHUE IpOrpecca — Mporpecc Kak pas-
BHUTHE, COMMIAPHOCTh M IIpaBa 4eJOBEKa B paMKax Bce 0ojiee AEMOKPATHUECKOTO H
CIIPaBEUTMBOTO MEXAYHAPOIHOTO MOPSIAKA.

68. Hecwmotps Ha 1O, uTO Tpecca B CoenuueHHbIXx lllTatax Amepuxku u B EBpo-
MEHCKOM coio3e 00bsBMIa JJOXMHCKYIO MOBECTKY IHS B OOJIACTH Pa3BUTUSA «MEPT-
Boi», myHKTH 30, 31 u 34 HaiipoOuiickoil mexiapanuu Jal0T OCHOBAHUS IS HaJe K-
n61*. XoTa B Aekiapaluy ¥ IPU3HAETCS, YTO MMEET MECTO ONpejeleHHbl 3acToll, B
3TUX MyHKTaXx JloxmHCKas mporpamMma paOoTsl MpeAcTaBiIeHa KaK €IUHBIH KOMIIIEKC
0053aTeNBCTB, @ 3TO O3HAYAET, UYTO 3alaJHbIC CTPaHbl HE MOTYT BHIOMpaTh KaKHe-TO
OTIENbHBIE €€ YacTH, KOTOPBIM OHHU OyoyT yHAensATh NMPUOPHUTETHOE BHMMaHHe. Kak
MIPEACTABISCTCSA, Pa3BUBAIOLIMMCS CTPaHaM LeIeco00pa3HO MpoaoiKaTh 00pe0y 3a
BEJICHNE MEPETOBOPOB MO MOBECTKE AHS KaK IO €AMHOMY KOMILIEKCY 00s3aTeIbCTB B
paMmkax 3To# nmporpamMmMbl. Hu B koeM cirydae 00yclIOBICHHBIE TOPTOBBIE COTTIAICHUS
C OrPaHMYCHHBIM YHCJIOM YYAaCTHHKOB HE MOTYT OBITh BKJIIOUEHBI, KaK 3TO Hamepe-
Batorca cuenarb CoenuHenHele lltatel AMepuku u EBpomneiickuil coro3, B CUCTEMY
norosopoB BTO, kpome ciaydaeB IOCTHIXKEHHUS 10 HUM KOHCEHCyca Ha MMUHHCTEp-
ckoii koHdepenuuu®. Tem He MeHee MuHuUcTepckoil koHdepeHnuu B Banu, cocTo-
sBueiics B 2013 roay, pa3BuBalLIMecs CTpaHbl OTKA3aJUCh OT CBOErO0 CaMOro MO LI-
HOTO CpEeACTBa JaBJIEHHS, COMIACHBINMNCH Ha 3axifoueHne CornameHus o6 ymporre-
HUW TPOLENYp TOPrOBIM B KadeCTBE OTAEIBHOTO aoroBopa. I[lockombKy 3TO corna-
IICHUE €Ileé HE BCTYNHJO B CHJIY, MOXKHO ITOCOBETOBaTh Pa3BHBAIOLIMMCS CTpaHaM
MTOBPEMEHHUTH CO CAauell Ha XpaHEHHE CBOMX PaTH(HUKAIMOHHBIX TPAMOT 10 T€X IOp,
II0OKa MX COOCTBEHHbIE TpeOOBaHMS, B TOM 4HCie MpHHATHIE B Haiipobu pemeHus o
«pe3ynprarax padoTe», He OyAyT 3aKpeIuleHbl B €IWHOM IIPOTOKOJE, B KOTOPBIH
JOJKHBI OBITH BKJIFOUEHBI pe3yiIbTaThl JJOXMHCKOW MpOTrpaMMbl paboTHI.

69. B utoroBom mokyMeHTe onmHHAAUATON ceccuu [lapmaMeHTCKOW KOHpEpeHITUN
BTO, cocrosiBuieiics 13 u 14 uronsa 2016 roga, yreepxaaercs: «Mbl BBICOKO OLIEHH-
BaeM pEIICHHE O CO3JaHUU TOCYJAPCTBEHHBIX PE3EPBOB B IEIAX OOECICUEHHS IIpO-
JIOBOJILCTBEHHOH 0€30MaCHOCTH M MPHU3BIBAEM K 3aBEPIICHUIO MIEPETOBOPOB IO BEIp a-
0O0TKEe JONTOCPOYHOTO pPEHICHHS 3TOW MmpoOiembl... MBI moilaraem, 4TO BOIIPOC O
MPOJIOBOIECTBEHHOW 0E30MAaCHOCTH MMEET XKU3HCHHO BAXXHOE 3HAYCHHE NI Pa3BH-
Baromuxcs cTpaH W 4To HOPpMBI BTO HDOKHBI CIYXUTHh B MONOEPKKY YCHIHHA IO
6oprbe ¢ romogom. Cornamasce ¢ 3asBICHHBIM B YIIOMSHYTOM PEIICHHH, MBI TaKXe
X0Tend OBl MOAYEPKHYTh BaXXHOCTh CKOPEHIIET0 MPUHSATHS MPEIIOKEHUS O CO3TAaHUH
CIIETMATFHOTO 3alIUTHOTO MeXaHu3Ma... [HMOKOCTh, OTKPBITOCTh, BCEOXBATHOCTHh H
AKTHBHOE TOJIUTHYECKOE ydacThe OyAyT MMETh KIF0UeBOE 3HAUCHUE IS 1OCTHKCHUS
mporpecca Mo BCEM OCTarIIMMCS BompocaMm J[OXHHCKOW MOBECTKH JHS B 00JIaCTH
pa3BUTHUA.
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VII.

Pa3pemenue cnopos Bo BcemupHoi Toprosou
OpraHu3aluu

70. 24 ¢espans 2016 roga ogHA U3 TPYII MO yperyaupoBanuio cnopoB BTO npu-
HsJIa peIICHHE, UAYIIee Bpa3pe3 ¢ ycuinusaMu MHAnK no BeIpabOTKEe BO30OHOBIsAEMON
SHEPTHHU MOCPEICTBOM PACIIMPEHHOTO MCIOIb30BAHUS CONHEYHBIX OaTapeii®. Mok-
HO OBUTO OBI MPEATIONOXHUTE, 9TO mociie npoBeneHus Kondepennuu cropon Pamou-
Holf koHBeHnHN Oprann3anuu OObeqnHEHHHX Hanuit 00 n3MeHEHNHN KIMMaTa TaKue
WHULMATUBBI OyoyT MOAJAEp KMBaTh Bce, omHako rpynnsl BTO mo yperymupoBaHUIO
CIIOPOB, KaK MPEACTABISIETCS, 3ayTAINCh B CBOUX COOCTBEHHBIX YCTaHOBKAax M He-
rIOKO TOAXOAAT K HOBBIM IIPHOPUTETAM, KOTOPHIE TUKTYET H3MEHeHne Kinumara. He-
CMOTpSI Ha HEKOTOPBIE MHTEPECHBIC MHULIMATHUBBI B 3TOH 00IacTH, TaKHe Kak co3/aa-
Hue Komurera BTO mo ToproBie m OKpyXaromel cpeie, MPOSBICHUS HEXKEIaHUS
IIMPOKO TOJIKOBATH OOIIME MCKIIOYEHHS, IPEIyCMOTPEHHbBIE | €HepanbHEIM COTTIAMIe-
HMeM 1o TapudaM u Toprosie 1994 rona, Bce elle UMEIOT MeCTO >,

71. HauuonanbHass mnporpamma HWHIMM 1O pa3BUTUIO COJHEYHOW OSHEpPruH,
HalpaBJCHHAs Ha yBeIWYeHHE 00beMa 3HEPTHUH, MOJyIaeMoil 3a c4eT BO30OHOBIsE-
MBIX HCTOYHHKOB, COOTBETCTBYeT llenn yctoiiunmBoro passutus 7 o0 obecrmeueHun
BCceoOIIeTO JOCTyNa K HEAOPOTHM, HaJC)KHBIM, YCTOHYMBBIM U COBPEMEHHBIM HCTO Y-
HUKaM HEPIUH A BCEX W IPEJCTaBIAECT co00H BIOIHE pa3yMHBIH IutaH. OHA 1M03-
BoJuia OBl 00ECIeYnTh 3aHATOCTh Ha MecTax U Oxaromaps Beipaborke 100 I'BT cox-
HEYHOHW HHEPTHH €XETOAHO NPENOCTaBIATh YUCTYIO DHEPIHI0 MHJUIMOHAM JIOJAEH B
COOTBETCTBUH ¢ IemsiMd PamouHoi koHBeHIuH Oprannzanuu OObeIUHEHHBIX
Hamwuit 06 m3amenennn knumara. Mck B BTO nmomanu Coenunennsie llltatsr Amepu-
KM, OCIIOPHMBIINE ITOJOXEHHE 00 OTEYECTBEHHOM KOMIIOHEHTe MHAWM, B COOTBET-
CTBHHM C KOTOPBIM YacTh COJIHEYHBIX JJIEMEHTOB JOJDKHA IIPOM3BOAMTHCS B ATOU
crpaHe. MHans Oe3ycnenrHo melTajiach AOCTHYh MHUpOBOTo cornamenus ¢ Coexu-
HeHHbIMU lllTaTamu, ogHAaKo Temepb €W, BO3MOXXHO, HPHAETCS CKOPPEKTHPOBATH
CBOIO MPOTpaMMYy II0 CONIHEUYHOW >HEpTHH, 4yToOBl m30exars canknmit BTO. ['pymnma
110 pa3penIeHHIo CIIOPOB MPHIJIA K BBIBOAY O TOM, YTO HpHuHAThIe MHAmeil meps
nporuBopedar crarbe 2.1 ComrameHus 1Mo CBA3aHHBIM C TOPTOBJIEH WHBECTHIINOH-
HBIM MepaMm u ctathe II1:4 [eHepampHOTO cornmamieHHs MO TapupaM W TOPTOBIE
1994 rona, 9TO Ha HUX HE PaCHPOCTPaHICSTCS ACHCTBUE IMOIOKEHUS 00 OTCTYILICHHH,
coxepkamerocs B myHkTe a) craTeu [11:8 [eHepanpHOTO cornamenus, W 9YTO OHU HE
MoANAJAI0T O] NeHCTBHE OOIUX HCKIIOYCHHH, MPEeIyCMOTPEHHBIX B MyHKTaX j) U d)
cratbn XX ['eHepanpHOTO cornamenus. ['pymnmna 1mo pa3penieH!Io ClopoB 3aKI0YHIIA,
yto Coenunennsie llITaTel AMEpHKH mMOCTpanann BCJIEICTBHE yMEHBIICHHS MPUYH-
taromeiicss UM BeiTonsl. 30 ampens 2016 roma Mumus oGxkanoBai 3To peH.[eHI/I653, a
13 mas 00BsiBIIIA, 4TO TpenbsBUT CoennHeHHBIM lllTaTam He MeHee 16 nckos®,

72.  Opranuzanus «Apy3ps 3emiau» NpoOKOMMEHTHpOBaia 3TO pelieHue Tak: «Pe-
mwenue BTO, HanpaBieHHOE NPOTHUB MHAMNHCKON HaMOHAJIbHOW MpOTpaMMBbl pa3BH-
THS COJIHEUHOH SHEpPruH, JEMOHCTPHUPYET, KaKUM 00pa3oM 3alyTaHHBIE TOPTOBBIE
MpaBHiIa MOTYT OBITH MCITOJIB30BAHBI JJISL TOTO, YTOOBI MOJOPBATh YCHIINS IIPABUTE b-
CTB, NOAJEPKUBAIOIUX YUCTYIO SHEPTUIO U 3aHATOCTh HA MECTHOM ypoBHe. UepHuna
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VIIL.

Ha [TapuKCKOM COTJAlICHHH MO KIMMATy €ABa MPOCOXJIH, OJHAKO COBEPIICHHO O4e-
BHUIHO, YTO TOPTOBJISI TOKA BCE elle OepeT BepX HaJ pealbHBIMU MepaMu 1Mo 0oprbde ¢
U3MeHeHHeM KIMMata»™. DTOT HpUMep HaMIAAHO MOKA3bIBAET, B YeM HMEHHO COCTO-
UT TpobiieMa B CBSI3U C MCIOJB30BAHHEM MOJX0/1a, OPUCHTHUPOBAHHOTO Ha OU3HEC, K
HOPMAaTHBHOMY MPOCTPAHCTBY TOCYIapCTB M C TaK Ha3blBAeMbIM BallMHITOHCKHUM
KOHCEHCYCOM, B PaMKax KOTOPOTO OCYIIECTBISETCS MOCIEA0BATENIbHOE TPOTHUBO/IC ii-
CTBHE TOCYAAPCTBEHHOMY PEryIUPOBAHUI0 B 00JaCTH NPOMBINIIEHHOCTU . OpraHu-
3arqun OO0beaMHEeHHBIX Hanwii ciienyeT mpoBECTH KaMIIAHUIO B LENIX 00ecIedeHHs
BCECTOPOHHETO y4eTa mpaB yelaoBeka B AesteabHoCcTH BTO U MOATOTOBKY JUisl TPy
[0 pa3peuIeHUI0 CIOPOB YETKUX PYKOBOISAMIMX MPUHIUIIOB, 00CCIEYNUBAIONIUX YIIe-
JIeHWEe JOJDKHOTO BHHMAHHS IpaBaM dYeJIOBEKa, OXpaHe 3J0POBbS U OKpYXKAroIIeH
cpenpbl.

ToprosJjist 1 coaecTBHE OCYIECTBJICHUIO IPAB YeJ0BEeKa

73.  Opraunusanus O0ObeauHeHHBIX Haluii sBIsSeTCS BaxKHEHIICH MEXIYHAPOIHOMN
opraHu3anuei, ¥ rocyinapcTBaMm clielyeT 00ecleunTb, YTOObl OHa MMea MOJHOM O-
4us, IO3BOJAIOLINE il KOOPAUHUPOBATh paboTy BCEX APYTUX MEXAYyHApOJHBIX Opra-
HU3alU{ WIM, IO KpallHEil Mepe, HE MO3BOJIATh UM yMaJISITh LEJIU U IPUHLUIBL €€
VYcraBa. CoBEpIIEHHO HEHOPMaJIbHO, YTO JApyrue opraHusaunuu, takue kak BTO,
BcemupHbliit 6ank 1 MexayHapoaHbii BadoTHBINA Goug (MB®), a Takke Herocynap-
CTBEHHbIE CyOBEKTHI, B TOM YHCJE TPAaHCHALMOHAJIbHBIE KOPIMOPALHH, KOHKYPUPYIOT
¢ Opranuzanueit O0bequHeHHBIX Hanuii B onpeneneHNd MUPOBOH MOBECTKH JIHS, a
UX JACUCTBUSA MMEIOT HEraTUBHBIC MOCIEACTBUS Ul OCYILIECTBICHUS IIPaB 4elOBEKa
MUWUINAPJOB KEHIIUH, MYXX4YUH, JETCH U MOXKUIBIX JIoAekd. TaKkylo HHCTUTYLIMOHAJ b-
HYI0 KOHKYPCHIIMIO HEOOXOIMMO 3aMEHHUTh YCUJICHHOW koopauHarueit. B XXI-m Be-
K€ HEeJb3s JONYCKAaTh CYLIECTBOBAHUS MHOMKECTBA BCEMHUPHBIX OpraHU3allUi, BBbI-
CTPauBaKOIIUX MEXIYHAapOAHbIM NOPANOK BIOJb PAa3HBIX M 3a4acCTyl0 IPOTHUBOIO-
JIOXKHBIX OCed. MeXIyHapOoIHbliI UHBECTULMOHHBIA PEKUM HE SIBJISETCA «aBTOHOM-
HBIM» NIPABOBBIM PEKHMOM; OH JIOJDKEH COOTBETCTBOBaTh YcTaBy Opranuszanuu O0b-
equHeHHBIX Hanumii m MexIyHapoIHBIM JOTOBOpaM B OOJacTH NpaB udesoBeka. Tak
Ha3biBaeMasi «(pparMeHTalus MeXIYHAPOJHOTO IIpaBay HEe 03HAYaeT, 4YTO MPOTHBOPE-
YUBBbIE MPABOBBIE PEXHMMbI MOT'YT (YHKIIMOHUPOBATH OJHOBPEMEHHO M YTO CIIOPHI
JIOJKHBI pa3peniaTbCcsi TpeMsi apOUTpamMu, SIBISIONMMUCS YacTHBIMU junamu. [Ipasa
YyeJoBeKa MMEIOT CIHUIIKOM 0OJIbIIoe 3HAUYeHHUE, ISl TOTO YTOOB! MOAYHMHATE UX MEp-
KaHTHIM3MY® . B cllyyae NpoTMBOpedMil pelieHHe MOryT NPUHMMATh TOJILKO TOCY-
JlapCTBEHHBIE CYJbl BbICIIEH UHCTAHIIUU C YUETOM BCEH COBOKYIIHOCTH HOPM MEXAY-
HapoJHOTo npasa. /lo Tex nmop, noka rocyJapcTbBa-ujeHbl HE BHECIH B HETO U3MEHE-
Hus, YcraB Opranuzanunn OObenuHeHHbIX Hanmii octaeTrcsi OCHOBHBIM JOTOBOPOM,
KOTOPBIH ONpeaesnseT CTPYKTYPY U QYHKIHMOHHUPOBAHNE MEXIYyHAPOTHOIO MOPSAKA.

74.  Crarbsa 103 YcraBa Opranuzanuu OO0beuHEHHBIX Hanuii rmacuT, 4To HU OJHO
MEXIyHapoJHOE CONIall€HUEe HEe AOJDKHO BCTYyNaTh B IPOTUBOPEYUE C YCTaBOM.
Te acriexTsl TOpProBeIX cornameHuil u aupektuB BTO, xotophie co3galoT mpemsiT-
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www.bbc.com/news/world-asia-india-35668342.

Robert Wade, “The role of industrial policy in developing countries”, in UNCTAD,
Rethinking Development Strategies after the Global Financial Crisis, vol. I, pp. 67-80; José
Salazar-Xirinachs, Irmgard Niibler and Richard Kozul-Wright (eds.), Transforming
Economies: Making industrial policy work for growth, jobs and development (Geneva, ILO,
2014).

Juan Hernandez Zubizarreta and Pedro Ramiro, Contra la lex mercatoria (Barcelona, Icaria
editorial, 2015).
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IX.

GE.16-11938

CTBHSI [UIsI JOCTHIKCHHS LEJIEH M OCYIIECTBICHHS NPUHIHIOB YCTaBa, B TOM 4YHCIE
IIpaB YEJIOBEKAa M Pa3BUTHS, JOJIKHBI OBITH IEPECMOTPEHBI. JIIs 3TOTO HEOOXOAMMO
MPU3HATH, YTO IIPaBa YEJIOBEKA HE SABISIOTCS NMPEMATCTBHEM AN TOPTOBIH, OTHAKO
TOPTOBJISI MOXKET CTaTh CEPHE3HBIM MPEMSITCTBUEM AJIS OCYLICCTBICHHUS IIPaB YEJIOB -
Ka.

75.  Otka3 ot CornameHHs O TPAHCTHXOOKEAHCKOM IapTHEpPCTBe, TpaHCATIIaHTH-
YECKOT0 TOProBOTO W MHBECTHUIMOHHOTO MapTHEPCTBA, BceoOBEMIIONMETO SKOHOM H-
YECKOT0 U TOPTOBOTO cornamennus H CormaneHus 0 TOProBie ycIyraMyu HE MOBIEYET
3a co000# KaTacTpo(UIECKUX MOCIEACTBUI, HE 3aCTOMOPUT HAMEPTBO MHPOBYIO TO P-
roBito u He nepekpoetr moTok [IMU. IToaToMy TOpProBis mOKHA BECTHCH Ha 0yaro
Bcero oOmecTBa, a HE TONBKO TPaHCHAIMOHANBHBIX Kopmopamuil. C 0OBEeKTHBHOM
TOYKHM 3PEHHS HET HHMKAaKOM HEOOXOAMMOCTH B HOBBIX COIJIAMICHUSAX O CBOOOJHOM
TOPTOBJIE, KOTOPBIE MOKA YTO NMPHUHECIH BHITOAY JHUIIb OTACIBHBIM JINIAM, TOTAA KaK
nX HeOmarompusTHBIE MOCIEACTBUS 3aTPOHYJIM MHOTHX JIofed. 3axBarT rocymap-
CTBEHHBIX (DYHKIHMI KOpHopanusMH pa3pyllaeT KOHCTHUTYLHOHHBIH MOPSIOK TocCy-
JapcTB U JIeJaeT MUCIOJHEHHE AOTOBOPHBIX 0053aTEIbCTB B 00JACTH NpaB YEIOBEKa
HeBO3MOXHBIM. Korza cornmameHuii o cBOOOZHOW TOProBiie M MPOIEAYPHl yperyiau-
pOBaHUsS CIIOPOB MEXIY MHBECTOPAMH M TOCYIapCTBOM €IIe HE CYIIEeCTBOBAJIO, MH-
poBas SKOHOMHKa, 0e3yclIOBHO, He Oblja BpaxacOHA OW3HECy W IpolBeTaia Oiaro-
Japsi ZOCTOHHOMY 00bEMY TOPTOBJIH.

76.  Takum oOpa3oMm, CyTh BOMpPOCA COCTOUT HE B TOM, AOJDKHA JIH CYIIECTBOBAThH
«CcBOOOMHASI TOPTOBIISI» WU HET. B mpenMylnecTBax OTBETCTBEHHOH CBOOOMHOMN TOP-
rOBIIM COMHEHUH HeT. HeBO3MOXKHO MpPEACTaBUTh ceOe BHE3aMHYH OTMEHY Tapu(oB
WU BO3BpaT K HATypaJbHOMY XO3S#CTBY 0e3 BCAKOTO oOMeHa ToBapamu. MbI He
JOJKHBI BEIOMPATh MEXAY «OecrpenenoM» U ToTaauTapu3MoM. TOprosis, BeayLias-
cs € COONIOJICHUEM ITHYECKHUX HOPM M COTMPOBOXKIaeMasi MEpaMH ASMOKPATHYECKOTO
KOHTPOJIS, COACHCTBYET Pa3BUTHIO NMPHU COOJIONCHHH MPUHIHUIIOB MPO3PAYHOCTH U
nofoT4eTHOCTH. [IpaBUTENbCTBA, MApIaMEHTBhl M CYAbl JOJDKHBI MOMHHUTH O CBOCH
00s13aHHOCTH JEUCTBOBATh B IEJSX JOCTHIKEHHUS CIPABEIINBOTO MEXyHAPOIHOTO
SKOHOMHYECKOIO MOPsIKa B COOTBETCTBHH C pe3onwolued [eHepanbHoll Accam-
omen S-6/3201 ot 1 mas 1974 rona.

MexayHapoOAHbIHA J0T0BOP 00 00513aTEJILHOCTH
npuMeHeHus1 PykoBoasimux NnpuHIUIIOB
NnpeAnpPUHUMATENbCKON 1eSITeJIbHOCTH B aCleKTe NMpaB
YyeJioBeKa

77. JleMOKpaTHYECKHUH M CHIpaBeIJIUBBIA MEXIYHAPOIHBIM MOPANOK, O KOTOPOM
ropoputrcs B YcraBe Opranmsanuu OO0beqnHEHHBIX Hamuit, He MOXeT OBITh TOCTHUT-
HYT IIyT€M JeperyIupOBaHUS TOPTOBIH, PHIHKOB U (PMHAHCOBEIX yCIyr. B To Bpems
KaK MPEeANpHUATUS AOJDKHBI OBITH 3alHAIICHBI OT KOPPYMIUPOBAHHBIX TOCYIapCTBEH-
HBIX CTPYKTYp U NPOHU3BOJIBHON 3KCHPONPHALMHU, TOCYIapCTBO TaKKe HYXIAeTcsd B
3al]UTe OT NOAKYNa W KOPPYHNUHUOHHBIX JEHCTBUM HHBECTOPOB, CIEKYISIHTOB U
TpaHCHALIMOHAJIBbHBIX Koprnopauuil. OTAeabHbIE JIOAH U HapOJbl 3aCIYKUBAIOT 3alllU-
Thl U JIOJKHBI UMETh B CBOEM PACHOPSIKEHUU CPEACTBa MPAaBOBOW 3alUTHI OT 3J10-
yHOoTpeOJIeHU CO CTOPOHBI KOPIIOPAIIHiA, 3aXBaTa 3eMeJb U SKCITyaTallHuH.

78. Ha6J’IIO,HaTCJ'II/I YK€ 1aBHO KPUTHUKYIOT CIOXUBIIYIOCSI aHOMAJIbHYIO CUTyalluioO,
npu KOTOpOﬁ npeanpudATrusa NOJYyYarOoT 3alllUTHBIC NPUBUIICTUN IJI1 CBOUX HMHBCCTHU-
III/Iﬁ U CO3AAaK0T MPHUBATU3UPOBAHHBIC ap6I/ITpa>KHI)Ie CyAbl sl HAaBA3bIBAHUA cBOe
TOYKHU 3pCHHA HA «3aKOH», a Cy/a, KOTOpBIﬁ 3amunoialn OBl rocygapcTtBa OT 3J0YIIO-
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TpeOJIeHnH co CTOpPOHBI OM3HEca, HE CYNIECTBYET, paBHO KAaK HE 3aIMIIEHBI OT HETa-
THBHBIX ITOCIEICTBUHA MPEANPUHUMATEIbCKON NEATCIBHOCTH U OTACIbHBIC KEPTBHI.
DTy aCHMMETPHUIO B HOPMAaTHBHOM PETYJIHPOBAHUU HEOOXOIMMO HCIPABUTH.

79.  IIpomno 50 ner nmocne npuHATHA MeXIyHapOAHOTO NAKTa O TPAXKAAHCKHUX U
MOJINTHYECKUX IpaBax ¥ MeXIyHapOZHOTO MakTa 00 3KOHOMHYECKHX, COIHATbHBIX
U KyJIbTYpHBIX IIPaBax, a MEXaHHW3Ma M0 00ECIEUYECHHUIO UX OCYIICCTBICHHS BCE CIE
HeT. DTO monpeIBaeT AoBepue K mHcTuTyTaMm Opranm3anuu OOvenuHeHHBIX Hammit,
MPOJOJDKAIONIUM IPHUHUMATh «COOOpaKCHUA», ACKIApANUH U PE3ONIONUH, KOTOPhIE
MHOTHE TOCYAapCTBa M HErOCyIapCTBEHHBIE CyOBEKTHl MTHOPHUPYIOT. YUHTHIBAA Cy-
IIECTBOBAHHE MEXAaHH3MOB IO OOECIIEUEHUIO OCYIIECTBJICHHS TOPTOBBIX M APYIHX
cornmamennii B pamkax BTO u mpouenypsl yperylIupoBaHus CIOPOB MEXKAY HHBE CTO-
paMu U TocyJapcTBOM, HEOOXOAMMO CO34aTh TAaKHE MEXaHU3MBbI JUIsl JOTOBOPOB B 00-
JIACTH IpaB YeloBeKa Ha rimobanbHOM ypoBHe. Hamexnsl, cBsi3aHHBIE ¢ [TToOGanbHBIM
noroBopom Opranmszanuun OObenuHeHHBIX Hammit m PykoBomdmmmu HOpUHIOUIAMHA
MPEATNPUHUMATEIBCKON NEATEIBHOCTH B acIEKTe IpaB dYelIOBEKa, HE OIpaBIalNCh
IIPOCTO NMOTOMY, YTO CAMOPETYJIHPOBAHNE HUKOTJA HE JaeT pe3yibrara.

80. B TOproBrIX M MHBECTHIIMOHHBIX COTJAIICHHUIX HEOOXOAMMO MperycMmaTpH-
BaTh 00s3aTeNbHBIEC IS UCIIOJHEHHS 00s3aTelbcTBAa MHBECTOPOB M KOPIOpPANMH, a
TOCYJapCTBEHHBIE CYIbI IOJKHBI OBITh HAJENEHBI IOPUCIUKIHNEH, MO3BOIAIONMECH UM
paccMaTpuBaTh Jeja O HAapyUICHUSAX M NPUMEHITh K HapymIUTeIsIM caHkiuu. He-
CMOTpS Ha TO, 9TO PyKoBOZSIIME MPUHIIUIIEI OCHOBAHbI HA )KECTKHUX NPABOBBIX HOP-
Max, OHM 0e3HaKa3aHHO HapyLIalTCs, O YeM CBHAETEIbCTBYIOT JABYC TOPOHHUE HHBE-
CTULMOHHBIE TOTOBOPHI M COTTAIICHHUS O CBOOOIHOW TOPTroOBIIe, MOCATAIONINE Ha TO C-
YOApCTBEHHBIC IOJHOMOYHS B 00JIaACTH HOPMAaTHBHOTO peryiaupoBaHus. Jlorosop
JOJKEH MPEAYyCMaTPUBATh CO3AaHNE COOCTBEHHOTO KOHTPOJIBHOTO M IPABONPHUMEH H-
TEIBHOTO OPTaHa WJIN OH JOJDKEH OBITh BKJIIOUEH B MeEXIyHapOZHBIH MAaKT O Tpax-
JAaHCKUX W TMOJUTHYECKUX NMpaBax W B MeXIyHapOOHBIH MakT 00 3KOHOMUYECKUX,
COIMANbHBIX M KYIbTYPHBIX IpaBax B KadecTBE ()aKyIbTaTHBHBIX HMPOTOKOJIOB, 3a-
KPEIIAOMHNX 003aTeIbHYI0 IOPUINYECKYIO0 CHIIY pPEeHIeHHH, NOJOOHYI0 TOW, KaKylo
HMEIOT pemeHns MeXaMepHKaHCKOTO Cyda NMo IpaBaM ueioBeka u EBpomeiickoro
cyZda 1o TpaBaM desioBeka. [ocynapcTBa JOKHBI BBECTH B JEHCTBHE I'PAKIAHCKOE H
YTOJIOBHOE 3aKOHOJATEIhCTBO O ITOCIEACTBUAX INPEINPUHUMATEIHCKOW AEsTEIbHO-
CTH AJIS IIpaB YeJIOBEKa; B LEJAX 00ecrneyeHus: BO3SMOKHOCTH IPHUBJICYEHUS K OTBET-
CTBEHHOCTH 3a HAPYIICHUS 110 MECTYy NEATEIbHOCTH WM PETHUCTPALNH MPEATIPUITHS
CIeAyeT CChUIAThCS Ha IOKTPHHY OTBETCTBEHHOCTH I'OCYAapCTB.

81. B wurone 2014 roga CoBeT 1o mpaBaM 4YelloBeKa IMPUHSII Pe30TOIuo 26/9 o co-
3laHUH MEXIIPABUTEIbCTBEHHON padodeil rpymmsl, MaHIAT KOTOPOH MpeaycMaTpH-
Bal pa3paboTKy IpoekTa Takoro nokymeHnra™. B mione 2015 roga B Xenese coctos-
Jach mepBas ceccus pabodell TPyNNbI; BTOpas CeccHs 3alllaHUpOBaHa Ha OKTAOPb
2016 roma u 3aciIyXUBaeT MOAAEPKKH CO CTOPOHBI BCEX TOCYAapCTB U IPaxkJaHCKOTO
obmecTBa. DTOMY mponeccy coaeicTByeT Takke dopyMm o BoIpocaM NpEeANpPHHH-
MaTeNbCKOI JEATENBHOCTH U TIpaB 4enoBeka®™.
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http://business-humanrights.org/en/binding-treaty/un-human-rights-council-sessions.

Kinda Mohamadieh and Daniel Uribe, “Business and Human Rights”, South Bulletin,

vols. 87-88, 23 November 2015. 25 cenrsa6ps 2015 roga mama puMckuii @paHIUCK 3asSBII B
l'enepanpHO Accambiiee: « MBI TOJKHBI 30€eTraTh TI0OBIX HCKYIICHUH BIACTH B
JEKJIapaTUBHYIO CXOJIACTHKY, IPU3BaHHYIO TOJBKO yCIOKOHUTH HAIly coBecTh. Ham
HE00X0AMMO 00eCTeunTh, YTOOBl HAlllM HHCTUTYTHI CTAIH ACHCTBUTENbHO () PEKTUBHBIMH B
60pbbe co BceMH dTUMHU OeAcTBUAMU» http://w2.vatican.va/content/francesco/en/speeches/
2015/september/documents/papa-francesco_20150925 onu-visita.html.
www.ohchr.org/EN/Issues/Business/Forum/Pages/ForumonBusinessandHumanRights.aspx.
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82. IloMMMO mHOSBICHHS TaKOrO JOTOBOpPA, CYIIECTBYET TaKKe HACTOATEIbHAs
HEOOXOAMMOCTh B YKPEIJIECHHH HANHOHAIBHOTO W MEXIYHapOAHOTO YTOJOBHOTO
IpaBa, B TOM YHCII€ aHTHMOHOIOJBHOTO 3aKOHOAATENbCTBA, A MPUBICUCHUS K OT-
BETCTBEHHOCTH 32 KOPPYIIHIO, MOIIEHHUYECTBOM, TIOAKYN "', OTMBIBAHUE JEHET, Tali-
HBIE COTJIAIICHUS, CTOBOP, YKIOHEHHE OT YIUIaThl HAJIOTOB, MHCAWIEPCKYIO TOPTOB-
Mo, pasrpaliieHHe NEHCHOHHBIX (DOHIOB, a TakXke OE30TBETCTBEHHOE IOBEICHUE,
yrpoxarormiee XH3HH U OKpyxaroieil cpene. B atom xonTexcte KonBenuus Opranu-
3arun OOwvenuHeHHBIX Hamuit mpotus koppynuuu u Otaenenune Oprarm3zamun O05-
enuHeHHBIX Hanwmit B Bene Moriu ObI cogelicTBOBATh MPOTPECCY B 3TOM OTHOIICHUH.
AxTtyanpHa B 3T0# cBi3u U KonBennus Opranmsannu OO0bequHeHHBIX Hanuii mpotus
TPaHCHANIMOHAIbHONH OPraHW30BAHHOW MPECTYMHOCTH, MOCKOIbKY HEKOTOPBIE BHIEI
JeSATEIbHOCTH TOPHOAOOBIBAIONINX MPEANPUATHH, B TOM 4YUCIE T0OBIYa 3070Ta, al-
Ma30B M KONyMOHMTa-TaHTAIUTA%, a Takke TOProBls CIOHOBOH KOCTBIO®, BIEKyT 3a
c000¥ yroloBHBIE MPECTYIUICHUS U I'PyOble HAPYIIEHUS NIPaB YEI0BEKA.

83.  [loroBop O mpaBOBOl OTBETCTBEHHOCTH KOpPIOpALUM HE MOJKEH OrpaHUYU-
BaThCs ONpPENEICHUEM I'PaKIaHCKOH OTBETCTBEHHOCTH TPAaHCHALMOHAIHHBIX KOPIO-
panuii. HeoOXxoaqumMo mpeaycMOTpPETh TakKe YTrOJOBHYIO OTBETCTBEHHOCTH IS TEX
clydaeB, KOTAa ACHCTBUS KOPHOPAIMH HMPHUBOIAT K THOENHN JIIOACH HIN CEpbe3HOMY
yimepOy, a Takke KOTJa OHU pa3pyIlaioT OKPYXaIoUIyio cpeay u olliee Hacleaue Je-
J0BeYEeCTBA. Bexb HEKOTOpBIE BUIBI ACATEIHHOCTH HE(TSIHBIX, Ta30BBIX M TOPHOIO-
OBIBAIOIIMX MPEANPHUATHI MNPENCTABIAIOT COOOH cepbe3HOEe IOCATAaTeNbCTBO Ha
OKPY’KAIOIYIO Cpely U OE30TBETCTBEHHO CTAaBST MO/ yIPO3y XKU3HH MHIJUIMOHOB JIO-
neii. Takue mocsrarenbcTBa COBEPUIAIOTCS HE TOJIBKO IOPUAMYECKUMH JTUIAMU, HO U
KOHKPETHBIMH JIIOAbMH, 3aCENAOIIMMH B PYKOBOASIIMX OpraHax KOpIOpanui, u
BIIOJTHE MOTYT HOJIAJaTh MOJ JEHCTBHE YrOJOBHO-TIPaBOBBIX HOPM KakK IIPECTYyILIE-
HUS MPOTHB YEJIOBEYHOCTH B COOTBETCTBUU C¢ nMyHKTOM 1 k) crarsu 7 Pumckoro cra-
TyTa MeXIyHapogHOTO YroJOBHOTO cyda. B Tex cimydasx, Kora IpeanpHHIMAaTeNb-
CKasl ACSTENbHOCTh NPUBOJIUT K MPHUHYIUTEIBHOMY NEPEMCIICHHUIO HACEICHUS, P H-
MeHseTcss MyHKT 1 d) craten 7. HiopHOEprckuii mporecc cTan MepBBIM B HCTOPHH
MIPUMEPOM TIPUBIICYECHHUS K OTBETCTBEHHOCTH W OCYXXJEHHUS NpeJIpHHUMATeNeH, py-
koBoguBmuX KommnaHusmu «UI' ®Dapben», «Dauk» m «Kpynm», 3a coydactue B
HaIICTCKUX MpecTyIuieHusX. B 1946 roxgy mpeacTtan mepen cylioM M OBUT OCYXKICH
npeanpunumaresns bpyHo Tem, pykoBoausmuid npousBoactBoM «Lukiona by». Ce-
TOMHS TPENNpUSATHS, NMPOU3BOISAIINE OpPYKHE HEH30MPaTEeIbHOTO ACHCTBHUSA, TaKoe
KaKk Ha3eMHBIE MHHBI, KacCeTHbIe OOMOBI, Goempumacsl, coxepxaimue 00eTHEHHBIH
ypaH, u 6enblit pocdop, MOKHO M HY)XHO IPUBJIEKATH K YTOJIOBHOI OTBETCTBEHHOCTH
B MeXyHapOJJHOM YroJIOBHBIM cyne. Huuto He MoeT onpaBiaaTh Oe3HaKa3aHHOCTH
PYKOBOACTBAa KOMMEPUYECKHUX NPEANpPHUITHH. B coOOTBETCTBYIOIHUX Ciydyasx cCileayer
anpoOMpoOBaTh KOHLENIHIO YHUBEPCATbHOW IOPUCAUKIINN.

84. Jlo cux mOp JXKEpPTBHl KOPIOPATHBHBIX 3JI0yNOTpPEOJIEHWH ocTaBaiuch 6e3
HaJUIe)KAIUX CPEJICTB IPABOBOW 3aIIMTHI WIM KOMIICHCAIIMU. DTO MPEACTABISIET CO-
6oi#i cepbe3Hylo npobiemy st CoBera 1o nMpaBaM 4eloBeKa, U 3/1eCh HE0OOXOAMMO He
MPOCTO MOCTABHUTh JHMAarHO3, HO M pa3pabdoTaTh KOHKPETHBIE PEKOMEHAAINH H OCY-
IIECTBUMBIE PEIleHHs. YKpeIUIEHHE CUCTEMBbI, oOecreunBaroneil coOItoieHne mpas
YeJI0BEKa, SBISETCS HEOOXOAMMBIM YCIOBHEM Il OOpHOBI C NpeBamupyrolled cHu-
CTEMOH KOPIIOpaTHUBHOI Oe3HaKa3aHHOCTH.
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www.theage.com.au/interactive/2016/the-bribe-factory/day-1/the-company-that-bribed-the-
world.html.

www.congoweek.org/en/coltan-facts.html.

http://iworry.org/crisis/?gclid=COnuwK XxksOCFVIaGwod6hMH2g.
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X.

IIpeBeHTHUBHBbIE M KOPPEKTHPYIOIIHE MeEPbI

85. TlpucoeaMHSIsiCh K BHIBOAAM, K KOTOPBIM 0 Pe3yJibTaTaM aHAJMTHYECKOM
padoThl NPHUILIA YKOHOMHCTBI, COMOJOTH W IOPHCTHI, B TOM 4ucie MepoHum
Kanaasno®, Hoam Xomckmnii®, Maiika Xaacon®, Jlebopa Txeiimc®, JIxopax
Kaxeitn®, Puuapa Kosyn-Paiit,” Hcadens Opruc”, Make Orre™, Jlayre Ioya-
cen’’, Ixedpdppn Caxe”, Nxozed Crurimun’, I'yc Ban Xapren” u Podept Yaiin's,
a TaKKe OCHOBBLIBAsICh HA HCCJAEIOBAHHUSIX APYTHX JOKJIATYMKOB M Padodmx
rpynn, He3aBucHMBIii KCIIEPT M0JIaraeT, 4To CylecTBYeT HACTOATE/IbHAsI Heo0-
XOAMMOCTb NPocuTh COBET 10 NMPaBaM YeJI0OBEKA NPHHATHL MepPbl, ¢ TeM YTO0bI
MX NpeKpacHble MPeIJI0KeHHsI He 0CTAJNCh MEPTBOii OyKBO# mepe/ JUIIOM KO p-
NOPATHBHOIO «HY W 4T0»? TpaHCHAUHMOHAJILHbIE KOPNOPAIMH CTAJIH CBOEro po-
na Jlesnadganom, KOTOPOro Hy*HO YKPOTHTb. JIl000e ocyliecTBIeHHe BIACTHBIX
NOJIHOMOYMIi B MOJHTHYECKOH WJIM IKOHOMHYECKOii cdepe, KOTOpPOE 3aTparus a-
eT JKM3HHU JIoleil, MOMJIeKHT AeMOKPATHYECKOMY KOHTPOJIO H [0JKHO ObITh
COBMECTHMO ¢ NeJSIMH M NpUHOHNaMu Yerapa Opranmzanuu O0beluHEHHBIX
Hanuii. IMeHHO ¢ 3TUX NO3MUUI ¥ ObLIM cOpMYJTMPOBAHBI CJelylOlNe PeKo-
MeHIalUH.
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https://stopttipitalia.files.wordpress.com/2014/02/capaldottip _rejoinder.pdf.

Noam Chomsky, Who Rules the World? (London, Penguin, 2016);
www.youtube.com/watch?v=P2IsEVIqts0.
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PexoMeHnaauum rocyrapcream

86. TocymapcTBaM cjiefyeT BBECTH MOPATOpPUii HA HCHOJHEHHE PeUIeHU o
NPHUCYKIEHUH KOMIIEHCAllMii B paMKaxX yperyJMpOBaHUSl CIOPOB MeKAy MHBe-
CTOPaAMM M roCyJlapCcTBOM Ha IepHOA anpoOUpoOBaHus Bceil cucreMmbl MexayHa-
poaHbIM cynoM. Caenyer pa3padoTaTbh HOBbIH MHOTOCTOPOHHMII J0roBOp, B KO-
TOPOM [J0JI5KHO ObITh MPEIYCMOTPEHO, YTO cyle0HOe HCIOJIHEeHHe MOJO0OHBIX pe-
IIeHUHl MOKeT OCYIIeCTBJATHCS TOJAbKO NPH YCJIOBHH NPOBEPKH HX COOTBET-
CTBHSI NPABO3AIMMTHBIM JOTOBOPHBLIM 00513aTeJIbCTBAM U COBMECTHMOCTH € 00-
IeCTBEHHBIM MOPSAKOM.

87. TocynapcTBaM cJieyeT BO3JepP:KMBATHCH OT 3AKJIOYEHUS HOBBIX JABYCTO-
POHHMX MHBECTHUMOHHBIX /[OrOBOPOB M COIVIAlIEHMH O CBOOOAHOII TOpros.e,
BkiIouyasi CorjialmeHne 0 TPAHCTHX00KEAHCKOM NMapTHepcTBe, TpaHcaTiaHTHYe-
CKOe TOpProBoe M MHBECTHIMOHHOEe NapTHepcTBO, BceodbemJiromee 3KOHOMMY e-
ckoe u Toprosoe coriamenne u CoryameHue o TOpPropje ycJayramMu, H IPHCO-
eIMHATHCSI K HUM TOJIBKO NP YCJIOBUH NMPOBEJAEeHHS OLeHKU MX BO3/1eliCTBUA Ha
npaBa 4eJ0BeKa, OXPaHY 3A0POBbSl H OKpPY)Kalolleil cpeabl, a Tak:Ke MOJHOIO
pacKpbITHA HH(pOPMALHNU, KOHCYJAbTAIMIi ¢ 3aHHTEPEeCOBAHHBIMH CTOPOHAMH H
ydacTusi o0mecTBeHHOCTH. [0 BO3MOKHOCTH JOJKHBI TaK:Ke NMPOBOIMTHLCS Pe-
depenaymbl.

88. TocynapcTBaMm ciaeayeT NpOBepUTh 3aKOHHOCTD IOJIOKEHU ABYCTOPOHHUX
MHBECTHLMOHHBIX I0FOBOPOB U COIJIallleHHH 0 cBOOOIHOI TOpProsJje, Npoueaypbl
YPEryJupoBaHHUs CIIOPOB MesKAy HHBECTOPAMH M roCyIapcTBOM M CHCTeMBbl HMH-
BECTULMOHHBIX CyI0B, a Tak:xe HOpM M npaktuku BTO nHa npeamer cootrBeT-
CTBHUSI HAIMOHAJBHBIM KOHCTHUTYIHMSIM H MX 00f3aTeIbCTBAM MO JAOrOBOpPaM B
o0/1acTH IpaB YeJ0BeKa.

89. TocynapcTrBa Morjim Obl U3YYUTh BONPOC O 32/1cHCTBOBAHUU MEKIoCyiaap-
cTBeHHBbIX npouenyp Komurera mo npasam uesioBeka (ctarbsi 41 MexkayHaponu-
HOI0 MAKTA O IPaKJIAHCKHUX M MOJUTHYECKHX NMPABaX) U PerHOHAJbHBIX CYI0B
1o mpasam 4eJioBeka. EBponeiickum rocyiapcrsam cienyer ooparurbcs B EB-
ponelickuii cya nmo npaBam 4eJioBeKa JJisl IPOBEPKH coBMecTHMOcTH BeceodbeM-
JIIOIIero IKOHOMHYECKOT0 M TOProporo corjameHus u TpancaTiaHTHYeckoro
TOProBOro U MHBECTHIIMOHHOIO0 MAPTHEPCTBA ¢ X 00/3aTEeJbCTBAMHI B 00J1aCTH
npaB 4Yej0BeKa. AMEPHKAHCKHM ToCyIapcTBaM cjeayeT MPOBEePUTH COBMECTH-
MOCTH TOPIOBbIX COIVIAIEHUH ¢ AMEepPUKAaHCKOH KOHBeHLHell 0 mMpaBax 4eJoBe-
Ka. AQPUKAHCKHUM roCylapcTBaM cJjeAyeT NPOBEePUTh COBMECTUMOCTL ¢ Adpu-
KaHCKOM xapTueil mpaB uyejioBeka M HapoaoB. I'ocynapcrtBam — uiaenam EBpo-
NMeiicKoro com3a cJjeayeT MPOBEPHTh KOHCTUTYHHOHHOCTH TOPTOBBIX COIJIALIe-
Huii, oopaTusmucs, B EBponeiickuii cyn”.

90. TocynapcTBaM cJieAyeT NPOBOAUTH OLUEHKHU BO3AeiiCTBUA CYLIEeCTBYIOUIMX
TOProBhIX COIJIALIEHMIi HA MPaBa YeJIOBEKAa, OXPAaHY 310POBbS M OKPYKaouie
cpeabl, 0Ka3bIBA€MOI0 NMocje UX BCTYNJIEHUs] B JAelicTBHe, U 10 Mepe Heo0X0a H-
MOCTH BHOCHUTH B 3TH COIVIAICHHUS MONPABKH.

7
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4 mas 2016 roma EBpomneiickuii cyn octaBui B cuiie Jupektuy 2014 rona o TabauHOM
NPOAYKLHH, KOTOpast OblIa ocropeHa komnanusMu «bputnm Amepukan Tobakko» (BAT) u
«®unun Moppucy, http://curia.europa.eu/jcms/upload/docs/application/pdf/2016-
05/cp160048en.pdf?version=meter+at+null&module=meter-Links&pgtype=
article&contentld=&mediald=&referrer=https %3 A%2F%2Fwww.google.ch%2F &priority
=true&action=click&contentCollection=meter-links-click.
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91. TocynapcTBaMm cjielyeT COTPYAHMYATh ¢ MEeKIPABUTEJbCTBEHHOH padoyeil
rpynnoM no pa3padorke IpUINYecKn 00A3bIBAOLIET0 JO0TOBOPA 0 KOPIOPATH B-
HOIl COUMAJILHONH OTBETCTBEHHOCTU M NMPHUHATH €ro B KpaT4yaiilmiue cpoku. ITOT
JA0TOBOP J10J:KeH BBeCTH B JeiicTBue PykoBoasiniue NMPUHOMIBI NpeINpPHHUM a-
TeJdbCKOMH 1esiTeJIbHOCTH B acleKTe MPaB YeJoBeKa M NMpelycMOTPeTh MeXaHH 3-
MBI KOHTPOJISI M OCyllecTBJeHHsA. B 10roBop cienyer BKJIIYHTH IMOJIOKEHHUS O
cpeAcTBaX NMPABOBOM 3aIIUTHI U 0 KOMIIEHCALIMM KePTBAM HapylLIeHHUil co cTo-
POHBI TPAHCHAIMOHAJIbHBIX KOPIOpaLUIi.

92. TocynapcTBaM cjieayeT OCYIIeCTBUTH JIOXMHCKYI0 MOBeCTKY IHS B 00.ja-
CTH pa3BHTH, Kak 3T0 npeaycmorpeno B Ileau ycroiiumBoro passutusa 17.10.
Corylamenune 00 ynpoumeHud Npoueayp TOProBJHM He JAOJKHO BCTYNHTh B CHJIY
npeskae, 4yeM OyAyT BBINOJHEHbI 00f13aTeJLCTBA B COOTBEeTCTBHU ¢ J[oXMHCKOI
NOBECTKOM IHA B 00J1aCTH Pa3BUTHA.

PexoMeHnaaunm napjiaMeHTaM

93. Hwu ogHOMYy nmapjiaMeHTy He cjielyeT YTBep:KAaTbh TOProBble COIJIALLEeHUs,
He OCYIIeCTBHB HAA30pHbIe (PYHKIHH M He U3YYHB COBMECTHMOCTHh TAKHX CO-
rJIalleHUH ¢ J0rOBOPHBLIMH 00513aTeJIbCTBAMH B 00JIACTH NPaB 4YeJIOBeKa B cBeTe
OLICHOK BO3J1elCTBHS.

94. IlapjaameHTaM cJieyeT BBECTH 3aKOHOAaTeJbHbIH 3aMpeT, B CHJIY KOTOP 0-
ro NMeperoBOPIIMKH 10 JOTOBOPY He MOIVIM Obl COIIAIIATHLCS HA AHTHIEMOKPa-
THYeCKUe YCJI0BHsI 00 00513aTe/IbHOM Nepuojae AeiicTBUA MHBECTHLHOHHBIX /10-
roBopoB’’. Buecenune B CymIeCTBYIOIIHE 3aKOHONMPOEKTHI JONOJHUTEIbHBIX CTAa-
Teil 0e3 UX 1eMOKPATHYEeCKOro 00Cy:K/AeHUus HellpueMJieMo.

95. IlapaameHTaM cJjielyeT CCbLIATHCS HA COOTBETCTBYIOIUHME NPOUeAYPHI Ie-
pecMoTpa U NpeKpalleHus AelicTBUS J10TOBOPOB, M3JI0KeHHbIe B BeHcKkoil KOH-
BEHIIUHM O NMpaBe MeKIYHAPOJAHBIX /I0TOBOPOB, B IeJAX BHeCeHHs M3MeHEHUil B
JA0TOBOPbHI KOMMEPYECKOI0 XapaKTepa M OTMeHbl MPOUeIyPhbl yperyJnpoBaHHsA
CMOPOB MEK1y HHBECTOPAMH U rocy1apcTBOM.

96. ITapaamentam u MIIC cienyer akTUBM3UPOBATH CBO€ COTPYAHUYECTBO C
BTO B o01acTH npaB 4eJIOBEKa, OXPaHbI 310POBbSl U OKPY:KAIOLIEH cpeabl.

PexoMeHAanMu HAMOHAJIBHBIM CyIaM

97. HauuoHaJbHBIM CylaM M TPUOyHaJ aM cjeAyeT UCHOJHATHL HHOCTPAHHbIE
apOouTpakKHbIe PelIeHUs TOJBKO Mocjae N3yYeHHs UX 3aKOHHOCTH B CBeTe J10I0-
BOPHBIX 00513aTe/IbLCTB B 00/1aCTH NPAB YesloBeKa. B ucnoiHeHun apOUTPaKHbBIX
pelreHnii, MOCATAOIIUX HA TOCyIapCTBEHHbIE IMOJHOMOYHUS B 00JacTH HOpMa-
THBHOTO PeryJupoOBaHMs, CleAyeT OTKa3bIBaTh MO NMPUYHHE UX NMPOTHBOPeEYHs
HAOMOHAJBLHOMY M MEKIYHAPOAHOMY o0IiecTBeHHOMY mnopsiaky. Mckiodyenue
HA OCHOBAHHMH NMYG6JIHYHOrO MOPSIAKA, colepkameecss B cratbe 5 Hoio-Mopkckoii
KOHBEHIIMH O NMPU3HAHWU M NPHBEAECHHH B MCIOJHeHHe HWHOCTPAHHBIX apOuT-
Pa’kKHBIX pellleHHH, caeAyeT UCIO0Ab30BATh CHCTEMATHYEeCKH JJIA NpeAOoTBpalLe-

7
8 Kak NpaBUI0, B MHBECTUIIMOHHBIX NJOTOBOpPAaxX OH BAapbHUPYETCHd B AHMAaNIa30HC OT 10 mo 30 JICT,

€CJIM y4eCTh MUHUMAJIbHBIN CPOK JE€HCTBUS U MOJOXKEHUS O IPOJOJIKCHUH ACHCTBUS
noropopa. HezaBucumomy 3KcnepTy He U3BECTHO O KaKMX-IU00 OPYTrUX AOTrOBOpPax,
KOTOPBIMH OBLI OBl MPEAYCMOTPEH CTOJIb AJIUTENbHBIA NEPUOA ACHCTBUSA, HE MO3BOIAIOLIINN
OynymuM U30paHHBIM [IPAaBUTENIBCTBAM IepecMaTpUBATh TaKUe JOTOBOPHI.
JleMokpaTnyeckne MpaBUTEIHCTBA HE TOJDKHBI OBITH CBA3aHBI TAKUMHU JJOTOBOPAMU U3
IIOKOJIEHHUS B IIOKOJICHUE.
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HHUSl BMeIIATeJbCTBA B Ipouecc OCYIIeCTBJEHHSI OCHOBHBIX IoCyAapCTBeHHBIX
byHkuui.

Pexomenmpauuu Me:xnynapoanomy Cyny

98. Mexnynapoanomy Cyay cieayeT BKJIIOYATH B pPellleHHs] O COOTBETCTBY-
IOIIUM CIOPaM WJHM B KOHCYJIbTATHBHBbIE 3aKJII0YEHHS BbIBOABI OTHOCHTEJIbHO
HMEIIIUX XapaKTep erga omnes 00513aTeJIbCTB IOCYIapcTB O COOJIIONEHUH pe-
sKMMa JOroBOPOB N0 NpaBaM 4YeJjioBeka. Hukakue coriameHusi 0 TOprosiie, np o-
HeAypbl YPeryJ1upoBaHHs CIOPOB MeKAy HHBECTOPaMHU U rocyiapcTBOM HJIHU CH-
€cTeMa HHBECTHIHOHHBIX CYI0B He MOTYT NPeNnsATCTBOBATH BBINOJHEHHIO 0053a-
TeJbCTB B CHJY JOIrOBOPOB IO npasam 4dejaoBeka. Ilosoxenue Ycrapa Opranu-
3apun O0benuHenHbIX Haumii o ero npemmymecrseHnoi cuiae (crarbs 103) u
o0lmye NPUHUMIIBI IPAaBa, B TOM 4HcJie NPUHIUN 100pPOCOBECTHOCTH, 3anpele-
HHe JI0r0BOpOB contra bonos mores u 3anpeunieHue 3J0ynoTpedjaeHnsi NpaBamMu,
NpeBATUPYIOT HaJ MPOTHBOPEYAIIMMH UM COIVIAlIEHUSIMH O TOProBJjie M apoM T-
Pa’KHBIMH pelleHUsIMH.

Pexomenaauumn B aapec BcemupHoii TOpropoii opranuzauum

99. BTO caeayeT y4uTHIBATh NIPaBa YeJIOBeKa BO Bceil cBoeil 1esATeJbHOCTH U
H31aBaTh JJIsl TPYII MO YPeryJupoOBaHUIO CIIOPOB JMPEKTHBBI 0 HEJIONMYCTHMO-
CTH OTPHIATEJIbHBIX MOCJEACTBHI UX pelleHUH 1JIs1 NPaB YeI0BeKa.

100. TI'pynnmam BTO mno yperyJiMpoBaHMIO CIIOPOB CJielyeT TOJKOBATH HCKJIIO-
YeHUsl, NpegfycMoTpeHHble B 'eHepaJbHOM corialieHHMH 1Mo TapudaM U TOProB-
ge 1994 roga, nus noagAep;KKM MHULUMATUB B 00J1aCTH NPOAOBOJILCTBEHHOH 0e3-
ONMACHOCTH, OXPAHBbI 310POBbS U OKpY’Kaloleill cpelbl U coxeiicTBUS pelIeHUsIM
npoodJjeM, cBSI3aHHbIX ¢ H3MeHeHHeM Kaumata. BTO ciexyer rapMoOHU3HPOBATH
noauTuKyY ¢ IIpoaoBoJIbLCTBEHHOII M CeJbCKOXO03SIiCTBEHHOW OpraHusaunmeit
Oo6bequnennbix Haumii (PAO) u ¢ YBKIIU.

Pexomennauun B anpec Kondepenuun Opranuzauun O0beaunen Hbix Hanmid
10 TOProBJie H Pa3BUTHUIO

101. HOHKTA/JL caeayer cO3BaThb BCEMHPHYI0 KOH(epeHUHIO MO NepecMOTpPy
CYyIIEeCTBYIOINNX ABYCTOPOHHUX HMHBECTHIHOHHBIX HOTOBOPOB W COIJIAIIECHHUI 0
cBO0OJHOII TOProBijie, OTMEHUTHh MNPOUEAYPY YPEryJHMpPOBAHHUS CHOPOB MEKIY
HHBECTOPAMH U TOCYyIapCTBOM H 3asiBUTh 0 HECOBMECTHMOCTH CHCTEMBbl WHBe-
CTHLUHMOHHBIX CYIOB € OCHOBomoJarawmumu Hopmamu Opranmzanuu O0benu-
HeHHbIX Hanmmii.

PexoMeHalMM HAMOHAJBHBIM MPABO3AMMMTHBIM YUPeEKAECHUIM
U OPraHu3alusAM rPakIaHCKOro 001ecTBa

102. HauuoHaJbHBIM NPABO3ALUUTHBIM YUYPEXKACHUSAM U OPraHU3aLMAM I'PaK-
JAHCKOTI0 001ecTBa cJelyeT 0Ka3bIBATh MOMOIIbL B MPOBEACHNH OLEHOK BO3/eii-
CTBHS Ha NpaBa 4YeJl0BeKa, 310pPOBbe U OKpYy:xkawmylo cpeay. Um ciaenyer pac-
NPOCTPAHATL HH(POPMAIUIO 0 JOT0OBOPAX KOMMEpPYeCKOro Xxapakrepa M HX IO-
cJIeICTBHSIX AJfl NpaB 4YeJIOBeKa, a TaK:Ke TpeOoBaTh NmpoBeaeHHus: pedepenay-
MOB.
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XI.

Pexomennannu CoBeTy o npaBam 4eJioBeKa

103. CoBety mo nmpaBaM 4ej0BeKa cjeaAyeT B3siTh Ha cede GyHKUHH MeKIYHa-
poaHoro ¢popymMa, BHYTPH KOTOPOIro NPaBUTeJbCTBA Oy1YT COPEBHOBATHLCS B Jle-
MOHCTpauuu HauboJiee 3¢PeKTUBHBIX CIOCO00B OCYLIECTBJICEHUS IIPAaB YeJI0B e-
Ka, YKpeNJIeHUsl BepXOBEHCTBA NMpaBa M NyTeil JOCTHXKEHHs COLMAJIbLHOI cnpa-
BeliMBocTH. KOHKypeHIusi B 00/1acTH NpaB 4YeJIOBeKa — 3TO JY4YIUHi BUJ KOH-
kypeHuu. CoBeT Mo nMpaBaM 4YeJIOBeKa JOJKEH CTaThb CaMbIM BaKHBIM ¢opy-
MOM, HAa KOTOPOM NPaBHTEJbCTBA PACCKA3BIBAIOT 0 MepeJoBoil MpaKTHKe 100-
POCOBECTHOTO OCYIIEeCTBJIEHHS 00513aTeJIbCTB, IIHPOKOI0 TOJTKOBAHUS MEK/IYH a-
POJHBIX JOrOBOPOB B 00.1aCTH NPpaB 4Yel0BeKa U NPHUBJICYEHHUS K YYaCTHIO BceX
3aMHTEpPecOBaHHBIX cTOPOH. CoBeT Mo NpaBaM YeJIOBeKa He J0JI’KeH CTAHOBHUT b-
csl MOJTUTH3MPOBAHHBIM (POPYMOM, Ile rOCyIapCcTBa MCNOJb3YIOT NPAaBa Yes0B e-
Ka KaK MHCTPYMEHT OOpbObI €O CBOMMH IOJHUTHYECKMMH NPOTHUBHUKAMM, IIe
NnpaBa 4eJIOBeKa MOAPbIBAIOTCHA HIYTOBCTBOM HJIH CKOPOTEYHBIMH MOJHBIMH Be-
SIHUSIMHU M Te MeKAYHapo/Hoe MPAaBo MPpUMeHsieTcsl U30HUpaTesbHO.

IMocTckpunrym

104. He3aBucuMblii J3KcHepT NoAAep:KUBaeT BbickadbiBaHus Jloypenca Cam-
Mepca, HeIaBHO oNy0JnKoBaHHbIe B razere «®aiiHiHma taiiMme»: «ConelicTBue
r106aabHOl MHTErpanuy MOKeT NPeBPATHUThCA U3 ABMKEHHUsS ''cBepxXy BHuU3'" B
aBukeHue ''cHu3y BBepx'... Takum o0pa3om, coBepIIMTCH OTXOA OT MEKIYyHA-
POAHBIX COIJIAIIEHUI O TOProBje B MOJb3y MEKAYHAPOAHBIX COIJIallIeHUIl 0 co-
I1aCOBAHMHU HOPM, B PAMKAaX KOTOPbIX TaAKHe BONPOCHI, KaK MpaBa TPYASIUXCS
U OXpaHa OKpyxkawlueil cpeabl, BO3bMYT BepX Ha/J BONPOCAMH, KacCalOUIUMHCHA
pacIIupeHnsi BO3MOKHOCTEH HHOCTPAHHBIX NPOU3BOIUTE el » .

105. JdoBepue K cnenMaJbHbIM NPOUEAYPAM OTYACTH 3aBUCHT OT OCyILIeCTBJ e-
HHUSl peKOMeHJaluii cnenuaJbHbIX A0KJIATYUKOB U PadoyuX rpyni, Y J0KJIa-
Abl JUIIL KOPOTKO 00Cy:K1aloT, youparwoT nojaJjbiie u 3a0biBaT. Co3naBasi
crnenuaJbHble NMPOUEAYPBI, rOCyAiapcTBa, 0e3yCI10BHO, He HaMepeBaIHCh 00b-
€¢IMHUTH B UX paMKaXx (popyMa He3aJa4JIUBBIX NPOPOKOB, YbH BBIBOAbLI U NMpeAYy-
npeskaeHuss OyayT CHCTeMATH4YeCKH HrHopupoBatbes. [laske korma rpyoOble
HAPYIIEHUs NPAaB 4YeJOBEKa 3acTABJSAIOT HAC MOPAJBHO COJPOTHYThCS, MBI
JOJIKHBI He 3aCThIBATH B OLleNIEHEHUH, a IPUHUMATH pelinTeJbHbIe Mepbl. Clie-
JAyeT CO31aTh HaJJIexKAIUM o0pa3oM (pUHAHCUpPYeMblii MeXaHHM3M IO NPUHSATHUIO
NMOoCJAeAYIOINUX Mep B eJAX MOHUTOPUHIA  CPABHHUTEJILHOI0 AHAJIM3a CTENEHHU
yuyeTa peKOMeHAAlMil cneluaJdbHBIX AOKJaI4uKoB. CieayeT yupeauTh MaHIaT
CNEeUHMaJbHOr0 AO0KJIAI4YMKA MO0 BOmpocy o mociaeaywmux mepax. ITomompb B
JaJibHelileM oCylIecTBJAECHUM MorIyia Obl ObITh OKa3aHAa B paMKax Npoueaypbl
YHHBEPCAJbHOIO NMEePHOIMYECKOro 0030pa U KOHCYJIbTAaTHUBHBIX yeayr Y BKITY.

106. B 3akaw4enne He3aBucCHMBI 3KcNepT BHOBL 3asIBJIsieT O CBOei BBICOKOI
OlleHKe 3HTYy3Ma3Ma, HeYCTAHHBIX YCMJMH M BBICOKOro nmpodgeccuoHaaIu3Ma co-
TpyanukoB YBKIIY u npocut CoBeT no npaBam 4yeioBeka u I'eHepaabHylo Ac-
caM0yer0 ofecrnedyuTh BbIAeJeHHe Ha JesATelbHOCTh YBKIIU 3HauuTeBbHO
0osb1IET0 00BeMa pecypcoB.

" www.ft.com/cms/s/2/5¢9f4a5e-ff09-11e5-99¢cb-83242733f755 html#axzz4C6q6RIgt.
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Activities of the Independent Expert since the last report

Participation at side-events during the 30th, 31st and 32nd sessions of the HR
Council and side-events during UPR sessions.

20 July: Lecture on transnational organizations and human rights, University of
Jaén.

25 September: Lecture on the rights of children in UN monitoring bodies, University
of Leiden.

30 September: WTO Public Forum, Geneva.

13 October: Expert Consultation on Trade and Investment and Human Rights,
Geneva.

15 October: Lecture at the European Parliament and Bi-laterals with European
Commission representatives to discuss the proposed Investment Court System,
Brussels.

5 November: Lecture on “The UN’s contribution to democracy” at the Leuven
Centre for Global Governance Studies.

27-28 January: Lecture at the conference “Strategy meeting on catalysing reform of
trade negotiation processes”, organized by the Electronic Frontier Foundation/Open
Society Foundations, Brussels.

February-March: Bilateral consultations with South Centre, Geneva.

19 April: Keynote speaker at the Parliamentary Assembly of the Council of Europe,
Strasbourg.

28 April: Conference on CETA and TTIP organized by Food Watch, Paris.
12 May: Bilateral consultations with WTO secretariat, Geneva.

23 May: Bilateral consultations with Lelio Basso Foundation, Geneva.

26 May: Bilateral consultations with IPU trade expert, Geneva.

2-3 June: CETIM conference on transnational corporations, Barcelona.
6-10 June: Annual meeting of Special Procedures, Geneva.

10 June: Working lunch on UN Reporting of Violence against Women in Politics
organized by the National Democratic Institute, Geneva.

13-14 June: Annual Session of the Parliamentary Conference on the WTO organized
jointly by the Inter-Parliamentary Union and the European Parliament, Geneva.

22 June: Keynote speaker at a meeting on trade and human rights organized by the
NGO Committee on Development, Geneva.

3-4 July: Seminar on International Criminal Law, organized by the Lelio and Lisli
Basso ISSOCO Foundation, Rome.
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Excerpt of the Conclusions and Recommendations of the G-
77 High- Level Panel of Eminent Personalities of the South.
The Future Architecture of South-South Cooperation:
Challenges and Opportunities held in Bangkok, Thailand, 9-
10 March 2016

In this context, Investor-State-dispute settlement (ISDS) arbitration agreements
should be rejected and those currently in existence should be abolished, because ISDS is
incompatible with international ordre public and its mere existence has led to a dangerous
“regulatory chill” and consequent violations of the international human rights treaty regime.
The ontological function of States is to legislate and regulate in the public interest and the
International Covenant on Civil and Political Rights (ICCPR) reaffirms that all suits at law
(including investment disputes) must be adjudicated by independent tribunals that respect
the principles of transparency and accountability. Creation of a privatized system of dispute
settlement is incompatible with the obligations under the ICCPR and the International
Covenant on Economic, Social and Cultural Rights (ICESCR). Private arbitrators cannot
replace the system of public justice, which is an achievement of the rule of law.
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Questionnaire of the Independent Expert on the promotion of
a democratic and equitable international order on the impact
of WTO agreements, rules and practice on human rights,
particularly food security

Brief responses are welcome (e.g. in bullet points) and are not required for all
questions.

This questionnaire is addressed to member and observer States of the World Trade
Organization (WTO), inter-governmental organizations and civil society organizations. The
identity of civil society organizations, should they so wish, will remain confidential (only
the country where they operate may be disclosed).

Priorities of the WTO

1. Some countries, particularly developed countries, are proposing to introduce “new
issues” into the WTO agenda, including investment, competition policy, government
procurement and e-commerce, along the lines that have been shaped in the Trans-Pacific
Partnership (TPP) or which are shaping up in the Transatlantic Trade and Investment
Partnership (TTIP). There is, however, a pending agenda to be addressed — including
issues of agriculture reform (e.g. removal of developed country subsidies e.g. cotton), the
strengthening of Special and Differential Treatment flexibilities for developing countries to
have more policy space for industrialization etc. What should be the WTQO’s priorities and
why?

2. What measures, if any, are envisaged or have been adopted to mainstream human
rights into all WTO activities, including guidelines for WTO dispute settlement panels?
How can WTO ensure that the human rights treaty obligations of WTO member States are
not compromised by WTO rules and that the human rights treaty regime is always taken
into account when elaborating, negotiating, adopting or implementing WTO policy,
agreements and rules.

Impact Assessments and other measures

3. Please provide examples of how measures, such as opinion polling, consultation of
all stakeholders, human rights, health and environmental impact assessments have been
used prior to the adoption of past WTO rules and recommendations, and how these
mechanisms may be effectively employed in current negotiations.

4, The Special Rapporteur on the right to food, Olivier de Schutter, proposed that the
WTO Secretariat should, “Maintain and deepen the existing constructive dialogue with the
Office of the United Nations High Commissioner for Human Rights. Encourage WTO
members to conduct human rights impact assessments prior to the conclusion of trade
agreements or to accepting new schedules of commitments”. To what extent have his
recommendations been implemented??

GE.16-11938
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33


http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/10/5/Add.2

A/HRC/33/40

Negotiation, ratification and implementation process

5. How and to what extent can all stakeholders participate in the negotiation,
ratification and implementation of WTO agreements, for example the TRIPs Agreement, to
ensure that ecosystems are preserved and human rights are respected, protected and fulfilled
in this regard, and that food security and access to generic drugs are promoted and not
delayed or undermined. Please include best practices and recommendations for meaningful
consultation and participation in these processes.

6. Numerous States and non-governmental organizations have criticized a lack of
transparency and inclusiveness during the WTO Nairobi Ministerial Conference. What
procedures should be put in place so that Ministerial Conferences do not end up presenting
what is effectively an ultimatum text at the final hour with no opportunity for the majority
of delegations to negotiate but merely an option to give an up or down vote? How can the
negotiating texts be responsive to the concerns of the majority of WTO Members and not
just the powerful?

7. The WTO Doha Round remains on-going as there was no consensus to close it in
Nairobi. Heads of States at the 2015 Sustainable Development Summit agreed to “promote
a universal, rules-based, open, non-discriminatory and equitable multilateral trading system
under the World Trade Organization, including through the conclusion of negotiations
under its Doha Development Agenda” (target 17.10).° Is your government supporting the
implementation of the Doha Development Agenda? If not, why not?

Conflict of laws

8. Bearing in mind that the UN Charter is akin to a world constitution, and that Article
103 of the Charter is effectively a supremacy clause, any conflict with other treaties must
give precedence to the UN Charter. However, WTO law operates outside the UN system.
There is therefore an incoherence that needs to be addressed so that WTO rules are fully
compatible with UN constitutional law. Would your government support the primacy of
human rights law over trade agreements? How can WTO ensure that State measures taken
for poverty alleviation, employment, food security, enjoyment of economic, cultural and
social rights, health and environmental protection are not delayed or undermined by trade
“imperatives”. Should this issue of priorities be raised by the international community, e.g.
in the UN General Assembly or before the International Court of Justice by advisory
opinion?

9. Please explain what are the pros and cons of incorporating WTO into the UN family
and making it work in tandem with the Purposes and Principles of the UN (Articles 57 and
63, UN Charter)?

Dispute Resolution

10. A WTO Panel recently ruled that local content requirements maintained by India for
solar cells and modules violate India’s national treatment obligations under the General
Agreement on Tariffs and Trade (GATT) 1994 and the WTO Agreement on Trade-Related
Investment Measures (TRIMs). This decision marks the first time that a WTO Member has
sought to justify a departure from WTQO practice by reference to its international obligations
on climate change. The argument was rejected by the WTO panel, although India invoked
its treaty obligations under the United Nations Framework Convention on Climate Change,

b
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and the exception provided for in GATT Article XX (d). This raises an issue of
“fragmentation of international law”. Does your country have local content policies? If yes,
please give an example. The WTQO’s Agreement on Trade-Related Investment Measures
(TRIMS) prohibits the use of local content policies in goods. Has this been an impediment
to your industrialization strategies or to the promotion of local employment?

11.  What are the pros and cons of creating a dispute settlement mechanism within WTO
competence to examine human rights violations resulting from the application of WTO
agreements, rules and regulations?

12.  What other recourse and remedies would be available to States, corporations, groups
and individuals, including indigenous peoples, in a situation where human rights are
violated as a consequence of the application of WTO agreements concerning agriculture
and the environment. Would a petitions mechanism assist in reaching friendly settlement?
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WTO Secretariat replies to the questionnaire of the
Independent Expert on the promotion of a democratic and
international order

Priorities of the WTO

Question 1

* When WTO Members adopted the Nairobi Ministerial declaration® by consensus on
19 December 2015, they set the priorities for the WTO. The Ministerial Declaration
recognizes that differences do exist on the way forward and recognizes that “Many
Members want to carry out the work on the basis of the Doha structure, while some
want to explore new architectures” (parag. 32 of the Ministerial Declaration).

» The Declaration highlights an important element in its paragraph 34, when it says
that “any decision to launch negotiations multilaterally on such issues would need to
be agreed by all Members.

 In Paragraph 34 also, our Members have tasked officials to work towards finding
ways to advance negotiations and requested the Director-General to report regularly
to the General Council on these efforts.

Question 2

« WTO Members have never discussed nor adopted any specific measures to
mainstream human rights into WTO activities, including in relation to dispute
settlement.

* However, WTO rules do not prevent governments from implementing human rights
obligations.

» The WTO recognizes the benefits of sustainable development as one of its goals.
WTO agreements include sufficient policy space to allow governments to pursue
legitimate objectives other than trade, including human rights.

Impact Assessments and other measures

Question 3

« All WTO bodies serve as a forum for Members to discuss specific issues and share
experiences on trade and trade-related matters.

« WTO Members within the framework of these committees often request WTO
Secretariat to produce analysis and factual reports on specific issues pertinent to the
work of these committees.

» Given the member-driven nature of the organization, stakeholder consultations are
the primary responsibility of each individual member of the WTQO; For information
purposes, the WTO Secretariat reaches out to all stakeholders through the WTO
Public Forum or activities in several regions in developing countries.

 https://www.wto.org/english/thewto_e/minist_e/mc10_e/mindecision_e.htm.
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Question 4

The WTO Secretariat engages actively with other international organisations and
also participates in numerous joint initiatives.

In the wake of the global food crisis in 2008, the UN Secretary General established
the High Level Task Force on Global Food Security Crisis (HLTF) involving more
than 20 international organizations® towards a coordinated and synergic response to
the crisis. The WTO Secretariat has participated in the HLTF deliberations since its
inception and contributed very actively to the formulation of the joint policy
framework (called Comprehensive Framework of Action) to assist the various stake
holders in dealing with the global food security challenge.

Specifically on the issue of Right to Food, the Framework advises the national
governments and other stakeholders to be guided by the “Voluntary guidelines to
support the progressive realization of the right to adequate food in the context of
food security”® adopted by governments at the FAO Council in 2004.

The WTO Secretariat also contributes to and participates in other international
efforts to support global food security including in the deliberations of the G20 and
the Committee on World Food Security (CFS).

In the WTO Committee on Agriculture, a number of observer international
organizations are regularly invited to participate in the CoA meetings. The CoA
undertakes annually a dedicated discussion on food security-related aspects relevant
to LDCs and net food-importing developing countries and a number of organizations
active in the domain of food security (like the FAO, WFP) are specifically invited to
contribute to that debate.

The long-term objective of the WTO Agreement on Agriculture is to establish a fair
and market-oriented trading system through a programme of fundamental reform.
The agricultural reform programme is furthered through the negotiations. The
negotiations on agriculture take place in the context of the Special Sessions of the
Committee on Agriculture and are based on WTO Members’ contributions and
proposals.

Negotiation, ratification and implementation process

Question 5

The WTO TRIPS Agreement was consciously crafted and carefully negotiated to
safeguard policy space, particularly in the vital area of public health. For the first
time in a multilateral treaty, it expressly articulated the role of the IP system as a
policy tool intended to advance broader public policy objectives: it stated that the IP
system should promote both technological innovation and the transfer and
dissemination of technology, and that this should work for the mutual advantage of

GE.16-11938

® Both the WTO and UN Office of the High Commissioner for Human Rights are represented
on the Task Force.

The guidelines recognize the primary responsibility of States for the realization of the right
to food and advises them on a repertory of actions consistent with their international
obligations. The agricultural reform programme launched under the Uruguay Round
Agreement on Agriculture is specifically acknowledged in the Guidelines as a contributory
factor to strengthening an enabling environment for the progressive realization of the right
to food.

c
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producers and users of technological knowledge as well as promoting social and
economic welfare and a balance of rights and obligations.

The practical experience of WTO Members implementing the Agreement has since
borne out the breadth of the scope for public health policies that the TRIPS
Agreement supports, both for diverse forms of innovation and for measures to
leverage access to the fruits of innovation such as new medicines, as well as
safeguards against abuse of IP rights.

A major step towards policy coherence for public health for the WTO was the
subsequent adoption of the Doha Declaration on the TRIPS Agreement and Public
Health of December 2001 (‘the Doha Declaration’). The Doha Declaration situated a
multilateral trade agreement squarely within a public health context, stating that the
TRIPS Agreement had to be part of wider national and international action to
address public health problems. The Declaration has helped catalyse cooperation
across the multilateral system to promote a more coherent and inclusive approach to
innovation and access to medicines, as reflected most recently in the Sustainable
Development Goals (target 3.b).

The Doha Declaration led, on the initiative of the African Group, to a consensus
among WTO Members in 2005 to establish a formal amendment the TRIPS
Agreement that would remove a potential legal obstacle for countries most
dependent on imports to meet their needs for affordable medicines. This was the first
agreement to amend the entire package of WTO multilateral trade agreements, and it
was entirely geared to ensure access to medicines for the most vulnerable.

The Doha Declaration is also at the origin of an extended transition period for least
developed country WTO Members that exempts them from the obligation to protect
and enforce patents for pharmaceutical products, as well as undisclosed test data that
are submitted for the purpose of obtaining marketing approval. In 2015, the LDC
Group took the leadership in negotiations with all other WTO Members that
ultimately led to a consensus decision to further extend the transition period until
January 2033. This second extension of the transition period is an example of the all-
inclusiveness of the negotiating process at the WTO. It aims at facilitating access to
affordable medicines and represents a significant contribution to an early
implementation of the SDG goals.

The effect of the Doha Declaration as a catalyst for coherence at the international
level was seen in its role of making public health issues a central focus of work
carried out by the WTO on IP and international trade, in its inclusion in a series of
World Health Assembly (WHA) resolutions on ensuring accessibility to essential
medicines and public health, innovation and IP, in its use as a point of reference in
the negotiations on the WHO Global Strategy and Plan of Action on Public Health,
Innovation and Intellectual Property (GSPA-PHI), and in identifying health-related
flexibilities that have been dealt with under the WIPO Development Agenda, as well
as in a number of important declarations and resolutions adopted by other UN bodies
(e.g. UN ECOSOC High-Level Segment Ministerial Declaration, Implementing the
internationally agreed goals and commitments in regard to global public health,
2009; UN Political Declaration on HIV and AIDS: Intensifying our efforts to
eliminate HIV and AIDS, 2011).

Exemplifying this coherent and inclusive approach, an active program of
coordinated technical assistance and policy dialogue, led at Director General level
and centred on public health imperatives, has unfolded in the form of a trilateral
initiative undertaken by the WHO, WIPO and WTO. Reaching well beyond the
three specialised agencies, this program has drawn widely on diverse policy
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perspectives and practical experiences, to build a solid foundation of policy insights
and empirical data so as to illuminate the pathway to more coherent outcomes and to
build capacity in developing countries to take informed policy choices according to
national needs and circumstances. This policy dialogue and technical assistance has
long been consciously planned and implemented to include a wide spectrum of
voices from civil society, the not for profit and philanthropic sector, diverse industry
players, competition authorities, and experts from the United Nations system
including UNCTAD, UNAIDS and UNDP.

With respect to food security, there seem to be numerous concerns about the right to
food and intellectual property. The fear is that farmers will get increasingly
dependent on new plant varieties that are protected by IPRs and that in time this
would lead to a reduction in agro-biodiversity. To the extent they concern IP
protection, the TRIPS Agreement already accommodates them in significant
respects through the policy space it leaves to countries. Under Article 27.3 (b)
countries are not required to provide patent protection for inventions of (i) plants and
animals and (ii) essentially biological processes for their production. Where
Members do not provide patent protection for new plant varieties, they are required
to protect plant varieties through an effective sui generis system (i.e. a system
created especially for this purpose). Members also have the option of using a
combination of both systems of protection, namely TRIPS provisions on patents and
a sui generis system. There is no further explicit guidance in the TRIPS Agreement
as to what is to be considered an effective sui generis system. These provisions have
been discussed in the TRIPS Council. For, example, when the delegation of the US
put forward what it considered to be an ‘effective’ system, this was countered by the
Indian delegation. There was also a vigorous debate on whether or not TRIPS
requires Members to comply with UPOV 1991, with no conclusion drawn. (See
Summary prepared by the WTO Secretariat in WTO document IP/C/W/369/Rev.1, 9
March 2006, 16-20 and 20-24.) Further, Article 27.2 allows WTO Members to
exclude from patentability inventions whose commercial exploitation they find
necessary to prevent to protect human, animal or plant life or health or to avoid
serious prejudice to the environment. This provision could be used, for example, to
exclude GM crops, provided the member also prevents the commercial exploitation
of such products in its territory.

Question 6

» The Nairobi Ministerial Declaration was adopted by consensus and incorporates a

number of decisions such as on Agriculture (Export Competition, Special Safeguard
Mechanism for Developing Country Members; Public Stockholding for Food
Security Purposes), Cotton and LDC issues (Preferential Rules of Origin for Least
developed countries; Implementation of Preferential Treatment in Favour of
Services and Service Suppliers of Least Developed Countries and Increasing LDC
Participation in Services Trade).

It reiterates the importance of LDCs, Small and Vulnerable Economies (SVESs) and
Art. 12 Members ... and pledges to work towards keeping Development at the heart
of the negotiations.

Part 111 of the Declaration clearly reflects the different views that WTO Members
have on the way forward for the organization.
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» That being said, the Director-General and some members have stressed that “the
preparatory process for Ministerial Conferences can be improved in order to
maintain transparency and inclusivity throughout the process”.¢

Question 7

« This question seems to be addressed to governments and not to the WTO Secretariat.

International law

Question 8

» The WTO regularly associates itself with the objectives and activities of the UN
such as the MDGs and now the SDGs; it contributes actively to work of ECOSOC
work as well as on Financing for Development. The WTO is an active participant in
the UNCEB and its subsidiary bodies, and works closely with numerous UN
Specialized Agencies such as UNCTAD, ILO, FAO, WIPO and WHO. The WTO
also has a coherence mandate with the World Bank and the IMF.

» However, the decision for the WTO to be an independent intergovernmental
organization was taken unanimously by its founding members in 1995. Only WTO
members are in a position to respond to questions in relation to that decision, and
subsequently, its effect and resulting functioning.

Dispute Resolution

Question 9

* The WTO dispute settlement mechanism applies to disputes between WTO
Members regarding Members’ rights and obligations under the WTO agreements. It
does not provide panels or the Appellate Body with jurisdiction to decide on
violations of non-WTQ agreements.

+ So far, no WTO Member has ever made an allegation that the application of WTO
rules has led to a violation of a Member’s human rights obligations.

* WTO rules leave sufficient policy space for governments to be able to respect and
implement at the same time both their WTO obligations and their human rights
commitments.

Question 10

« Corporations and individuals may pursue their claims before domestic courts.

« Disputes between two States involving an alleged violation of a human rights treaty
may be brought before the International Court of Justice or other specific
adjudicatory bodies designated by the parties.

« It has been made clear in several trade disputes adjudicated under the WTO dispute
settlement mechanism that governments are entitled to prioritize national
environmental policies over their trade obligations.

* The GATT permits WTO Members to impose export restrictions to prevent or
relieve critical shortages of foodstuffs.

d https://www.wto.org/english/news_e/news16_e/hod 10feb16_e.htm.
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We are not aware of a single allegation to the effect that human rights are violated as
a result of the application of WTO agreements.

The Committee on Trade and Environment (CTE) provides a forum where WTO
Members share their experiences, concerns and best practices on trade and
environmental policies.

It has contributed to identifying and understanding the relationship between trade
and the environment in order to promote sustainable development (“triple win
opportunities” for trade, development and the environment).

Members of the CTE are also regularly briefed by specialized environmental
institutions on topical subjects in the intersection between trade and environment.

In recent years, several important issues have been discussed in the CTE including:
efforts to combat illegal logging; sustainability labelling schemes; carbon foot-print
methodologies; renewable energy initiatives.
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2016 Annual Session of the Parliamentary Conference on the
WTO — Outcome Document, June 2016

We appreciate the decision on public stockholding for food security purposes and
call for the conclusion of negotiations on finding a permanent solution to the issue, in
keeping with the decision. We believe that the issue of food security is vital for developing
countries and that WTO rules must support efforts to combat hunger. In line with the same
decision, we also want to stress the importance of a speedy adoption of a proposal for a
Special Safeguard Mechanism, in conformity with the Nairobi Ministerial Decision on the
issue.

We urge WTO Members to capitalize on the momentum created by recent progress,
bearing in mind the strategic objective of strengthening the multilateral trading system and
the need to consolidate the WTO as the centre of trade negotiations, while at the same time
recognizing that new approaches will be necessary. Flexibility, openness, inclusiveness and
political engagement will be key to advancing on all the remaining issues of the Doha
Development Agenda (DDA). Since the Doha Round was launched in 2001, the world has
changed dramatically in economic, political and technological terms. New challenges such
as e-commerce, digital trade and international investment can also be discussed without
prejudice to outstanding issues of the DDA.
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