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Activities of the Independent Expert since the last report
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Participation at side-events during the 30th, 31st and 32nd sessions of the HR
Council and side-events during UPR sessions.

20 July: Lecture on transnational organizations and human rights, University of
Jaén.

25 September: Lecture on the rights of children in UN monitoring bodies, University
of Leiden.

30 September: WTO Public Forum, Geneva.

13 October: Expert Consultation on Trade and Investment and Human Rights,
Geneva.

15 October: Lecture at the European Parliament and Bi-laterals with European
Commission representatives to discuss the proposed Investment Court System,
Brussels.

5 November: Lecture on “The UN’s contribution to democracy” at the Leuven
Centre for Global Governance Studies.

27-28 January: Lecture at the conference “Strategy meeting on catalysing reform of
trade negotiation processes”, organized by the Electronic Frontier Foundation/Open
Society Foundations, Brussels.

February-March: Bilateral consultations with South Centre, Geneva.

19 April: Keynote speaker at the Parliamentary Assembly of the Council of Europe,
Strasbourg.

28 April: Conference on CETA and TTIP organized by Food Watch, Paris.
12 May: Bilateral consultations with WTO secretariat, Geneva.

23 May: Bilateral consultations with Lelio Basso Foundation, Geneva.

26 May: Bilateral consultations with IPU trade expert, Geneva.

2-3 June: CETIM conference on transnational corporations, Barcelona.
6-10 June: Annual meeting of Special Procedures, Geneva.

10 June: Working lunch on UN Reporting of Violence against Women in Politics
organized by the National Democratic Institute, Geneva.

13-14 June: Annual Session of the Parliamentary Conference on the WTO organized
jointly by the Inter-Parliamentary Union and the European Parliament, Geneva.

22 June: Keynote speaker at a meeting on trade and human rights organized by the
NGO Committee on Development, Geneva.

3-4 July: Seminar on International Criminal Law, organized by the Lelio and Lisli
Basso ISSOCO Foundation, Rome.
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Excerpt of the Conclusions and Recommendations of the G-
77 High- Level Panel of Eminent Personalities of the South.
The Future Architecture of South-South Cooperation:
Challenges and Opportunities held in Bangkok, Thailand, 9-
10 March 2016

In this context, Investor-State-dispute settlement (ISDS) arbitration agreements
should be rejected and those currently in existence should be abolished, because ISDS is
incompatible with international ordre public and its mere existence has led to a dangerous
“regulatory chill” and consequent violations of the international human rights treaty regime.
The ontological function of States is to legislate and regulate in the public interest and the
International Covenant on Civil and Political Rights (ICCPR) reaffirms that all suits at law
(including investment disputes) must be adjudicated by independent tribunals that respect
the principles of transparency and accountability. Creation of a privatized system of dispute
settlement is incompatible with the obligations under the ICCPR and the International
Covenant on Economic, Social and Cultural Rights (ICESCR). Private arbitrators cannot
replace the system of public justice, which is an achievement of the rule of law.
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Questionnaire of the Independent Expert on the promotion of
a democratic and equitable international order on the impact
of WTO agreements, rules and practice on human rights,
particularly food security

Brief responses are welcome (e.g. in bullet points) and are not required for all
questions.

This questionnaire is addressed to member and observer States of the World Trade
Organization (WTO), inter-governmental organizations and civil society organizations. The
identity of civil society organizations, should they so wish, will remain confidential (only
the country where they operate may be disclosed).

Priorities of the WTO

1. Some countries, particularly developed countries, are proposing to introduce “new
issues” into the WTO agenda, including investment, competition policy, government
procurement and e-commerce, along the lines that have been shaped in the Trans-Pacific
Partnership (TPP) or which are shaping up in the Transatlantic Trade and Investment
Partnership (TTIP). There is, however, a pending agenda to be addressed — including
issues of agriculture reform (e.g. removal of developed country subsidies e.g. cotton), the
strengthening of Special and Differential Treatment flexibilities for developing countries to
have more policy space for industrialization etc. What should be the WTQO’s priorities and
why?

2. What measures, if any, are envisaged or have been adopted to mainstream human
rights into all WTO activities, including guidelines for WTO dispute settlement panels?
How can WTO ensure that the human rights treaty obligations of WTO member States are
not compromised by WTO rules and that the human rights treaty regime is always taken
into account when elaborating, negotiating, adopting or implementing WTO policy,
agreements and rules.

Impact Assessments and other measures

3. Please provide examples of how measures, such as opinion polling, consultation of
all stakeholders, human rights, health and environmental impact assessments have been
used prior to the adoption of past WTO rules and recommendations, and how these
mechanisms may be effectively employed in current negotiations.

4. The Special Rapporteur on the right to food, Olivier de Schutter, proposed that the
WTO Secretariat should, “Maintain and deepen the existing constructive dialogue with the
Office of the United Nations High Commissioner for Human Rights. Encourage WTO
members to conduct human rights impact assessments prior to the conclusion of trade
agreements or to accepting new schedules of commitments”. To what extent have his
recommendations been implemented??

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/10/5/Add.2.
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Negotiation, ratification and implementation process

5. How and to what extent can all stakeholders participate in the negotiation,
ratification and implementation of WTO agreements, for example the TRIPs Agreement, to
ensure that ecosystems are preserved and human rights are respected, protected and fulfilled
in this regard, and that food security and access to generic drugs are promoted and not
delayed or undermined. Please include best practices and recommendations for meaningful
consultation and participation in these processes.

6. Numerous States and non-governmental organizations have criticized a lack of
transparency and inclusiveness during the WTO Nairobi Ministerial Conference. What
procedures should be put in place so that Ministerial Conferences do not end up presenting
what is effectively an ultimatum text at the final hour with no opportunity for the majority
of delegations to negotiate but merely an option to give an up or down vote? How can the
negotiating texts be responsive to the concerns of the majority of WTO Members and not
just the powerful?

7. The WTO Doha Round remains on-going as there was no consensus to close it in
Nairobi. Heads of States at the 2015 Sustainable Development Summit agreed to “promote
a universal, rules-based, open, non-discriminatory and equitable multilateral trading system
under the World Trade Organization, including through the conclusion of negotiations
under its Doha Development Agenda” (target 17.10).° Is your government supporting the
implementation of the Doha Development Agenda? If not, why not?

Conflict of laws

8. Bearing in mind that the UN Charter is akin to a world constitution, and that Article
103 of the Charter is effectively a supremacy clause, any conflict with other treaties must
give precedence to the UN Charter. However, WTO law operates outside the UN system.
There is therefore an incoherence that needs to be addressed so that WTO rules are fully
compatible with UN constitutional law. Would your government support the primacy of
human rights law over trade agreements? How can WTO ensure that State measures taken
for poverty alleviation, employment, food security, enjoyment of economic, cultural and
social rights, health and environmental protection are not delayed or undermined by trade
“imperatives”. Should this issue of priorities be raised by the international community, e.g.
in the UN General Assembly or before the International Court of Justice by advisory
opinion?

9. Please explain what are the pros and cons of incorporating WTO into the UN family
and making it work in tandem with the Purposes and Principles of the UN (Articles 57 and
63, UN Charter)?

Dispute Resolution

10. A WTO Panel recently ruled that local content requirements maintained by India for
solar cells and modules violate India’s national treatment obligations under the General
Agreement on Tariffs and Trade (GATT) 1994 and the WTO Agreement on Trade-Related
Investment Measures (TRIMSs). This decision marks the first time that a WTO Member has
sought to justify a departure from WTO practice by reference to its international obligations
on climate change. The argument was rejected by the WTO panel, although India invoked
its treaty obligations under the United Nations Framework Convention on Climate Change,

b https://sustainabledevelopment.un.org/topics/sustainabledevelopmentgoals.
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and the exception provided for in GATT Article XX (d). This raises an issue of
“fragmentation of international law”. Does your country have local content policies? If yes,
please give an example. The WTQO’s Agreement on Trade-Related Investment Measures
(TRIMS) prohibits the use of local content policies in goods. Has this been an impediment
to your industrialization strategies or to the promotion of local employment?

11.  What are the pros and cons of creating a dispute settlement mechanism within WTO
competence to examine human rights violations resulting from the application of WTO
agreements, rules and regulations?

12.  What other recourse and remedies would be available to States, corporations, groups
and individuals, including indigenous peoples, in a situation where human rights are
violated as a consequence of the application of WTO agreements concerning agriculture
and the environment. Would a petitions mechanism assist in reaching friendly settlement?
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WTO Secretariat replies to the questionnaire of the
Independent Expert on the promotion of a democratic and
international order

Priorities of the WTO

Question 1

* When WTO Members adopted the Nairobi Ministerial declaration® by consensus on
19 December 2015, they set the priorities for the WTO. The Ministerial Declaration
recognizes that differences do exist on the way forward and recognizes that “Many
Members want to carry out the work on the basis of the Doha structure, while some
want to explore new architectures” (parag. 32 of the Ministerial Declaration).

» The Declaration highlights an important element in its paragraph 34, when it says
that “any decision to launch negotiations multilaterally on such issues would need to
be agreed by all Members.

 In Paragraph 34 also, our Members have tasked officials to work towards finding
ways to advance negotiations and requested the Director-General to report regularly
to the General Council on these efforts.

Question 2

* WTO Members have never discussed nor adopted any specific measures to
mainstream human rights into WTO activities, including in relation to dispute
settlement.

* However, WTO rules do not prevent governments from implementing human rights
obligations.

» The WTO recognizes the benefits of sustainable development as one of its goals.
WTO agreements include sufficient policy space to allow governments to pursue
legitimate objectives other than trade, including human rights.

Impact Assessments and other measures

Question 3

» All WTO bodies serve as a forum for Members to discuss specific issues and share
experiences on trade and trade-related matters.

« WTO Members within the framework of these committees often request WTO
Secretariat to produce analysis and factual reports on specific issues pertinent to the
work of these committees.

» Given the member-driven nature of the organization, stakeholder consultations are
the primary responsibility of each individual member of the WTQO; For information
purposes, the WTO Secretariat reaches out to all stakeholders through the WTO
Public Forum or activities in several regions in developing countries.

 https://www.wto.org/english/thewto_e/minist_e/mc10_e/mindecision_e.htm.
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Question 4

The WTO Secretariat engages actively with other international organisations and
also participates in numerous joint initiatives.

In the wake of the global food crisis in 2008, the UN Secretary General established
the High Level Task Force on Global Food Security Crisis (HLTF) involving more
than 20 international organizations® towards a coordinated and synergic response to
the crisis. The WTO Secretariat has participated in the HLTF deliberations since its
inception and contributed very actively to the formulation of the joint policy
framework (called Comprehensive Framework of Action) to assist the various stake
holders in dealing with the global food security challenge.

Specifically on the issue of Right to Food, the Framework advises the national
governments and other stakeholders to be guided by the “Voluntary guidelines to
support the progressive realization of the right to adequate food in the context of
food security”® adopted by governments at the FAO Council in 2004.

The WTO Secretariat also contributes to and participates in other international
efforts to support global food security including in the deliberations of the G20 and
the Committee on World Food Security (CFS).

In the WTO Committee on Agriculture, a number of observer international
organizations are regularly invited to participate in the CoA meetings. The CoA
undertakes annually a dedicated discussion on food security-related aspects relevant
to LDCs and net food-importing developing countries and a number of organizations
active in the domain of food security (like the FAO, WFP) are specifically invited to
contribute to that debate.

The long-term objective of the WTO Agreement on Agriculture is to establish a fair
and market-oriented trading system through a programme of fundamental reform.
The agricultural reform programme is furthered through the negotiations. The
negotiations on agriculture take place in the context of the Special Sessions of the
Committee on Agriculture and are based on WTO Members’ contributions and
proposals.

Negotiation, ratification and implementation process

Question 5

The WTO TRIPS Agreement was consciously crafted and carefully negotiated to
safeguard policy space, particularly in the vital area of public health. For the first
time in a multilateral treaty, it expressly articulated the role of the IP system as a
policy tool intended to advance broader public policy objectives: it stated that the IP
system should promote both technological innovation and the transfer and
dissemination of technology, and that this should work for the mutual advantage of

Both the WTO and UN Office of the High Commissioner for Human Rights are represented on the
Task Force.

The guidelines recognize the primary responsibility of States for the realization of the right to food
and advises them on a repertory of actions consistent with their international obligations. The
agricultural reform programme launched under the Uruguay Round Agreement on Agriculture is
specifically acknowledged in the Guidelines as a contributory factor to strengthening an enabling
environment for the progressive realization of the right to food.
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« producers and users of technological knowledge as well as promoting social and

economic welfare and a balance of rights and obligations.

The practical experience of WTO Members implementing the Agreement has since
borne out the breadth of the scope for public health policies that the TRIPS
Agreement supports, both for diverse forms of innovation and for measures to
leverage access to the fruits of innovation such as new medicines, as well as
safeguards against abuse of IP rights.

A major step towards policy coherence for public health for the WTO was the
subsequent adoption of the Doha Declaration on the TRIPS Agreement and Public
Health of December 2001 (‘the Doha Declaration’). The Doha Declaration situated a
multilateral trade agreement squarely within a public health context, stating that the
TRIPS Agreement had to be part of wider national and international action to
address public health problems. The Declaration has helped catalyse cooperation
across the multilateral system to promote a more coherent and inclusive approach to
innovation and access to medicines, as reflected most recently in the Sustainable
Development Goals (target 3.b).

The Doha Declaration led, on the initiative of the African Group, to a consensus
among WTO Members in 2005 to establish a formal amendment the TRIPS
Agreement that would remove a potential legal obstacle for countries most
dependent on imports to meet their needs for affordable medicines. This was the first
agreement to amend the entire package of WTO multilateral trade agreements, and it
was entirely geared to ensure access to medicines for the most vulnerable.

The Doha Declaration is also at the origin of an extended transition period for least
developed country WTO Members that exempts them from the obligation to protect
and enforce patents for pharmaceutical products, as well as undisclosed test data that
are submitted for the purpose of obtaining marketing approval. In 2015, the LDC
Group took the leadership in negotiations with all other WTO Members that
ultimately led to a consensus decision to further extend the transition period until
January 2033. This second extension of the transition period is an example of the all-
inclusiveness of the negotiating process at the WTO. It aims at facilitating access to
affordable medicines and represents a significant contribution to an early
implementation of the SDG goals.

The effect of the Doha Declaration as a catalyst for coherence at the international
level was seen in its role of making public health issues a central focus of work
carried out by the WTO on IP and international trade, in its inclusion in a series of
World Health Assembly (WHA) resolutions on ensuring accessibility to essential
medicines and public health, innovation and IP, in its use as a point of reference in
the negotiations on the WHO Global Strategy and Plan of Action on Public Health,
Innovation and Intellectual Property (GSPA-PHI), and in identifying health-related
flexibilities that have been dealt with under the WIPO Development Agenda, as well
as in a number of important declarations and resolutions adopted by other UN bodies
(e.g. UN ECOSOC High-Level Segment Ministerial Declaration, Implementing the
internationally agreed goals and commitments in regard to global public health,
2009; UN Political Declaration on HIV and AIDS: Intensifying our efforts to
eliminate HIV and AIDS, 2011).

Exemplifying this coherent and inclusive approach, an active program of
coordinated technical assistance and policy dialogue, led at Director General level
and centred on public health imperatives, has unfolded in the form of a trilateral
initiative undertaken by the WHO, WIPO and WTO. Reaching well beyond the
three specialised agencies, this program has drawn widely on diverse policy
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perspectives and practical experiences, to build a solid foundation of policy insights
and empirical data so as to illuminate the pathway to more coherent outcomes and to
build capacity in developing countries to take informed policy choices according to
national needs and circumstances. This policy dialogue and technical assistance has
long been consciously planned and implemented to include a wide spectrum of
voices from civil society, the not for profit and philanthropic sector, diverse industry
players, competition authorities, and experts from the United Nations system
including UNCTAD, UNAIDS and UNDP.

With respect to food security, there seem to be numerous concerns about the right to
food and intellectual property. The fear is that farmers will get increasingly
dependent on new plant varieties that are protected by IPRs and that in time this
would lead to a reduction in agro-biodiversity. To the extent they concern IP
protection, the TRIPS Agreement already accommodates them in significant
respects through the policy space it leaves to countries. Under Article 27.3 (b)
countries are not required to provide patent protection for inventions of (i) plants and
animals and (ii) essentially biological processes for their production. Where
Members do not provide patent protection for new plant varieties, they are required
to protect plant varieties through an effective sui generis system (i.e. a system
created especially for this purpose). Members also have the option of using a
combination of both systems of protection, namely TRIPS provisions on patents and
a sui generis system. There is no further explicit guidance in the TRIPS Agreement
as to what is to be considered an effective sui generis system. These provisions have
been discussed in the TRIPS Council. For, example, when the delegation of the US
put forward what it considered to be an ‘effective’ system, this was countered by the
Indian delegation. There was also a vigorous debate on whether or not TRIPS
requires Members to comply with UPOV 1991, with no conclusion drawn. (See
Summary prepared by the WTO Secretariat in WTO document IP/C/W/369/Rev.1, 9
March 2006, 16-20 and 20-24.) Further, Article 27.2 allows WTO Members to
exclude from patentability inventions whose commercial exploitation they find
necessary to prevent to protect human, animal or plant life or health or to avoid
serious prejudice to the environment. This provision could be used, for example, to
exclude GM crops, provided the member also prevents the commercial exploitation
of such products in its territory.

Question 6

» The Nairobi Ministerial Declaration was adopted by consensus and incorporates a

number of decisions such as on Agriculture (Export Competition, Special Safeguard
Mechanism for Developing Country Members; Public Stockholding for Food
Security Purposes), Cotton and LDC issues (Preferential Rules of Origin for Least
developed countries; Implementation of Preferential Treatment in Favour of
Services and Service Suppliers of Least Developed Countries and Increasing LDC
Participation in Services Trade).

It reiterates the importance of LDCs, Small and Vulnerable Economies (SVESs) and
Art. 12 Members ... and pledges to work towards keeping Development at the heart
of the negotiations.

Part 111 of the Declaration clearly reflects the different views that WTO Members
have on the way forward for the organization.
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» That being said, the Director-General and some members have stressed that “the
preparatory process for Ministerial Conferences can be improved in order to
maintain transparency and inclusivity throughout the process”.¢

Question 7

« This question seems to be addressed to governments and not to the WTO Secretariat.

International law

Question 8

* The WTO regularly associates itself with the objectives and activities of the UN
such as the MDGs and now the SDGs; it contributes actively to work of ECOSOC
work as well as on Financing for Development. The WTO is an active participant in
the UNCEB and its subsidiary bodies, and works closely with numerous UN
Specialized Agencies such as UNCTAD, ILO, FAO, WIPO and WHO. The WTO
also has a coherence mandate with the World Bank and the IMF.

» However, the decision for the WTO to be an independent intergovernmental
organization was taken unanimously by its founding members in 1995. Only WTO
members are in a position to respond to questions in relation to that decision, and
subsequently, its effect and resulting functioning.

Dispute Resolution

Question 9

* The WTO dispute settlement mechanism applies to disputes between WTO
Members regarding Members’ rights and obligations under the WTO agreements. It
does not provide panels or the Appellate Body with jurisdiction to decide on
violations of non-WTQ agreements.

* So far, no WTO Member has ever made an allegation that the application of WTO
rules has led to a violation of a Member’s human rights obligations.

* WTO rules leave sufficient policy space for governments to be able to respect and
implement at the same time both their WTO obligations and their human rights
commitments.

Question 10
« Corporations and individuals may pursue their claims before domestic courts.

« Disputes between two States involving an alleged violation of a human rights treaty
may be brought before the International Court of Justice or other specific
adjudicatory bodies designated by the parties.

« It has been made clear in several trade disputes adjudicated under the WTO dispute
settlement mechanism that governments are entitled to prioritize national
environmental policies over their trade obligations.

* The GATT permits WTO Members to impose export restrictions to prevent or
relieve critical shortages of foodstuffs.

4 https://www.wto.org/english/news_e/news16_e/hod 10febl6_e.htm.
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We are not aware of a single allegation to the effect that human rights are violated as
a result of the application of WTO agreements.

The Committee on Trade and Environment (CTE) provides a forum where WTO
Members share their experiences, concerns and best practices on trade and
environmental policies.

It has contributed to identifying and understanding the relationship between trade
and the environment in order to promote sustainable development (“triple win
opportunities” for trade, development and the environment).

Members of the CTE are also regularly briefed by specialized environmental
institutions on topical subjects in the intersection between trade and environment.

In recent years, several important issues have been discussed in the CTE including:
efforts to combat illegal logging; sustainability labelling schemes; carbon foot-print
methodologies; renewable energy initiatives.
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2016 Annual Session of the Parliamentary Conference on the
WTO — Outcome Document, June 2016

We appreciate the decision on public stockholding for food security purposes and
call for the conclusion of negotiations on finding a permanent solution to the issue, in
keeping with the decision. We believe that the issue of food security is vital for developing
countries and that WTO rules must support efforts to combat hunger. In line with the same
decision, we also want to stress the importance of a speedy adoption of a proposal for a
Special Safeguard Mechanism, in conformity with the Nairobi Ministerial Decision on the
issue.

We urge WTO Members to capitalize on the momentum created by recent progress,
bearing in mind the strategic objective of strengthening the multilateral trading system and
the need to consolidate the WTO as the centre of trade negotiations, while at the same time
recognizing that new approaches will be necessary. Flexibility, openness, inclusiveness and
political engagement will be key to advancing on all the remaining issues of the Doha
Development Agenda (DDA). Since the Doha Round was launched in 2001, the world has
changed dramatically in economic, political and technological terms. New challenges such
as e-commerce, digital trade and international investment can also be discussed without
prejudice to outstanding issues of the DDA.
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