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Coser 1o nmpaBaM 4v€J10B€Ka

Tpuauares nepsasi ceccusi

IIyHkT 3 mOBECTKH JAHSA

IMoompenue U 3aIUTA BCeX NPaB YeI0BeKa,
rpakIaHCKHUX, MOJUMTUYECKHX, IKOHOMHYECKUX,
COIHAJTbHBIX U KYJbTYPHBIX NpPaB,

BKJIKOYAsi MPAaBO HA Pa3BUTHE

Joxaan CnenuaabHOro JOKJIAAYUKA B 00JIACTH KYJIbTYPHBIX
npas o ee suzure B borcsany

3anucka Cekperapuara

CekpeTapuar UMeeT 4yecTh mpenpoBoauTh COBETY IO IMpaBaM YeIOBEKa JOKIAL
CrennanpHOTO TOKJIAagYMKa B 001acTH KynbTypHBEIX npaB @apunsl llaxuzg o ee Bu3uTe
B borcBany ¢ 14 no 26 HosA6ps 2014 roga mo NPUTITANICHUIO TIPABUTEIHCTBA.

Ilens BU3KTA COCTOANA B BBISABICHHH, B IyXe COTPYAHHUYECTBA U KOHCTPYKTHUBHO-
ro JAMaliora, NMEepeAoBOW MPaKTUKH W BO3MOXXHBIX IPEMSATCTBUI B J€J€ MOOIIPEHHUS
W 3aIMTHI KYIbTYPHBIX NpaB B borcBane. CriennanbHBIA JOKIaAUYNK PacCMOTpEIa psij
OCHOBHBIX BOIIPOCOB, B YAaCTHOCTH IIPAaBO OTAENBHBIX JHMII W OONIMH Ha ydacTHe
B KYJIbTYPHOMW KM3HHU M Ha JOCTYI K CBOEMY KYJIbTYPHOMY HAcCJI€UIO0, T0OIb30BAHNE UM
n ero npusHaHue. CriennanbHBIA JOKIaAUYNK PacCMOTpeENa 3TH BOIPOCH! C yIeJIeHUEM
0c000r0 BHUMaHUS TOCYIapCTBEHHOH MONMTHKE B 00JIaCTH KYJIBTYpHI, sI3bIKa, 00pa3o-
BaHMs, TYPU3Ma M OXPaHbI IPUPOJIBI.

BorcBaHa 3acimyuBaeT BHICOKOW OLIEHKH 3a €€ OONBINNE YCHIIHS U JTOCTIKCHUS
B 00JacTH pa3BUTHA U COKpalIeHHWS MacmTabOB HHUIMIETH, B YAaCTHOCTH Oxaromaps
OCYIICCTBICHUIO Ba)KHBIX IIPOTPAMM COLHATHHOMN 3aMUTHI s YA3BUMBIX TPYIII Hace-
JIGHWsT TO BCEW cTpaHe. YCHIHS IO BKJIIOYCHHIO JIOACH B NPOMECCH pPa3BUTHUA
U TPEIOCTaBICHUIO UM BO3MOXXHOCTH MOJYYaTh BBITOAY OT UX PE3yIbTATOB IMPEIIpH-
HHUMAaJHUCh MapajijedbHO CO CTPATCTHAMH, HAPaBICHHBIMU Ha TOCYIapCTBEHHOE CTPO-
HUTENbCTBO. B To BpeMs kak Oiaromapsi MCIOJB30BaHUIO SI3BIKA CETCBaHA B KaueCTBE
HaIlMOHAJTBHOTO SA3BIKa YIAJIOCh B 3HAYUTEIHHOW CTEIEHN 00eCIeYnTh OOMEeHHEe rpa K-
JaH APYT ¢ IPYTOM, HACTAJIO BpeMs Il BTOPOTO dTara roCcyaapCTBEHHOTO CTPOUTEI b-
CTBa, OTPAXKAIOMIET0 M WUCIOJB3YIOIIETO Ooratoe KyabTypHOE pa3sHOoOpa3ue CTpaHHI.
Jns obecnieueHUs MOCTYMATEIHbHOTO ABMIKCHHS CYNECTBYET HEOOXOJUMOCTh B HAI[H O-
HaJBHOM JIMaJIOTe€ Ha Pa3JMYHBIX YPOBHSAX CO BCEMU 3aUHTEPECOBAHHBIMU CTOPOHAMH,
YYUTBIBAIOUIEM KYJbTYpPHbIE TPAAULMUHM U LIEHHOCTU MPaB YEJOBEKA, UTO MPEAINOaraer
paBHOE TpPHU3HAHHE PAa3IMYHBIX OOMIMH B CTPaHE M Pa3IMYHBIX CIIOCO0OB, MOCpE .-
CTBOM KOTOPBIX JIIOAM B3aUMOJIEHCTBYIOT C OKpYyXKalollel cpelod U NpUPOIAHBIMU pe-
cypcaMmu, a TakKe CBOEH 3eMJIei.
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Introduction

1. Pursuant to Human Rights Council resolution 19/6, the Special Rapporteur in the field of
cultural rights, Farida Shaheed, conducted an official visit to Botswana from 14 to 26 November
2014, at the invitation of the Government. She visited Gaborone, Shixaxa, Maun, Ghanzi/DKar,
Old Xade, New Xade, Shakawe, Tsodilo Hills as well as several villages in the Okavango Delta
and Ramotswa. The Special Rapporteur met with Government officials responsible for culture,
education, tourism, protection of wildlife and land, at the national and district levels, as well as
several Chiefs, including Paramount Chiefs. She also met with artists, academics, representa-
tives of civil society and the Ombudsperson. She visited the Tlokweng Junior Secondary School
where she met with the director, teachers and students. The Special Rapporteur thanks all those
individuals and institutions for the wealth of information they shared with her. She also extends
her thanks to the Office of the United Nations Resident Coordinator for its assistance.

2. The Special Rapporteur makes a number of recommendations with a view to assisting the
Government and other relevant actors in their efforts to address the challenges in implementing
cultural rights in Botswana. She thanks the Government for its constructive spirit and detailed
responses to the report.

General context and framework

International framework

3. Botswana has not ratified the International Covenant on Economic, Social and Cultural
Rights. It is a party, however, to treaties that contain significant provisions for the protection of
cultural rights, such as the International Covenant on Civil and Political Rights, the Convention
on the Elimination of Racial Discrimination, the Convention on the Elimination of Discrimina-
tion against Women and the Convention on the Rights of the Child. Botswana is also a party to
the United Nations Educational, Scientific and Cultural Organization (UNESCO) Conventions
concerning the Protection of the World Cultural and Natural Heritage and for the Safeguarding
of the Intangible Cultural Heritage; however, it has not ratified the Convention on the Protection
and Promotion of the Diversity of Cultural Expressions, although consultations are under way.
In addition, Botswana is a party to the Convention on Biological Diversity.

4, Many of the country’s reports to treaty bodies are seriously overdue. Botswana has not
extended a standing invitation to the special procedures, however, it has received visits from
several special procedure mandate holders. The Special Rapporteur encourages Botswana to en-
hance its cooperation with the United Nations human rights mechanisms.

Constitutional and legislative framework

5. The 1966 Constitution contains a chapter on the protection of fundamental rights and
freedoms. While important freedoms relating to culture are included, such as the right to free-
doms of conscience, expression, assembly and association, no direct reference is made to cultur-
al rights, in particular the right to take part in cultural life, to engage in creative and artistic ac-
tivities, to enjoy the arts or to share in scientific advancement and its benefits.

6. At the time of the Special Rapporteur’s visit, efforts were under way to expand the man-
date of the Ombudsperson to establish a hybrid institution encompassing the functions of the
Ombudsperson and of a national human rights institution. The Special Rapporteur noted the re-
grets expressed by some members of civil society with regard to the poor consultation process
leading up to the decision to establish the institution and the lack of ownership that it may entail.
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C. General context

7. The Special Rapporteur welcomes the efforts and achievements by Botswana in the area
of development and poverty reduction, especially through important safety nets for vulnerable
populations across the country, and its commitment to providing services in the areas of health,
education and water to all. The country has managed to meet substantial challenges, although its
population is scattered, including in some places with very low population densities. The State
policy to bring essential services to villages and settlements with a minimum of 150 people is
appreciated. The challenge is to avoid a significant proportion of the population becoming per-
manently dependent on welfare.

8. Botswana is home to many ethnic groups that fall primarily into five linguistic-tribal
groups: Tswana, Basarwa, Bakgalagadi, Wayeyi and Hambukushu." In addition, according to of-
ficial estimates, there are some 28 languages in Botswana.’

9. The Tswana are comprised of eight subgroups — Bakgatla, Bakwena, Balete,
Bangwaketse, Bangwato, Barolong, Batawana and Batlokwa — that use mutually intelligible di-
alects collectively known as Setswana. They are politically dominant in Botswana, as during
colonization, the British powers negotiated primarily with the dominant Tswana tribes. The leg-
acy of this prioritization of Tswana interests and culture over marginalized tribes persists in the
social and political dynamics of Botswana,® influencing the realization of cultural rights in the
country.

10.  While it is generally considered that the Tswana are numerically dominant, some esti-
mates contend that, taken together, non-Tswana groups represent the majority.* The last popula-
tion census, in 2011, disaggregated language groups; however, it has been stressed that data col-
lected through the questionnaire — which asked for language spoken at home and not for moth-
er tongue — could not be relied upon to determine ethnicity. The 2011 census indicated that
77.3 per cent of the population spoke Setswana at home and that, while minority languages were
widely used, their usage had declined by 2.6 per cent since the 2001 census. The dominance of
minority language usage continues to be circumscribed in the districts of their origin.”

11.  The Basarwa, also known as the San people, encompasses several groups estimated as
comprising 50,000 to 60,000 people. They are usually referred to as the indigenous peoples of
Southern Africa. While Botswana voted in favour of adopting the United Nations Declaration on
the Rights of Indigenous Peoples, it does not recognize any particular indigenous people on its
territory, based on the view that all groups in Botswana are indigenous to the country.

12.  Efforts to include and enable people to benefit from the development processes have been
rolled out in parallel with nation-building policies that some interlocuters, however, felt promot-
ed assimilation into dominant tribes. More recently, Botswana has adopted measures towards a
better recognition of cultural diversity. In particular, Vision 2016: A Long-term Vision for Bot-
swana, adopted in 1997 after extensive national consultations and which constitutes a statement
of long-term goals and related strategies, aims at building a united and proud nation with a di-
verse mix of cultures, languages, traditions and peoples sharing a common destiny.® That aim re-
sponds to the finding of the Presidential Task Group on a Long-term Vision for Botswana that

! A/HRC/15/37/Add.2, para. 6.

2 Botswana, Population and housing census 2011, Analytical report, p. 266.

® A/HRC/15/37/Add.2, para. 6.

* Lydia Nyati-Ramahobo, Minority Tribes in Botswana: the Politics of Recognition Briefing
(Minority Rights Group International, December 2008), available at
http://www.refworld.org/pdfid/496dc0c82.pdf.

® Botswana, Population and housing census 2011, Analytical report, pp. 266 and 274.

® See A/HRC/WG.6/3/BWA/1, paras. 118-119.
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the country had not yet succeeded in enlisting the social and cultural diversity of the country in a
shared vision of the future.’

13.  Botswana has adopted several good policies in that regard, including the 2001 National
Policy on Culture. The Government has expanded the number of cultural activities — such as
competitions — across the country and supports numerous festivals, including those of minority
groups such as the San and the Hambukushu. Nevertheless, there is a need to provide more
spaces for people, especially children, youth and artists, to engage in creative activities as well
as sports, in both rural and urban centres.

14.  Despite commendable efforts on the part of the Government, many people feel excluded
from the main society and lack recognition of their cultural heritage and distinct ways of life, in-
cluding their historical narratives. It seems that now is the time for a second phase of nation-
building that reflects on, builds upon and celebrates the country’s rich cultural diversity. An in-
depth national dialogue at various levels with all stakeholders would help to determine the way
forward. From a cultural rights-based perspective, this implies equal recognition and acknowl-
edgement of the various communities in the country and of the diverse ways in which people re-
late to their environment, natural resources and land. The Special Rapporteur is confident that
Botswana can address these challenges by relying on its strong tradition of consultation, demo-
cratic debate and freedom of expression.

Realizing cultural rights in Botswana: specific issues

15.  Key cultural rights issues are currently the subject of considerable debates in Botswana.

System of governance, cultural rights and respect for cultural diversity

16.  Botswana can be proud of its democratic tradition that is characterized by an open atti-
tude which allows consultation and debate on major policy issues. As stated in Vision 2016, this
encouragement of ideas and free thinking gives the country the opportunity to adapt to the mod-
ern world with a measure of consensus among its people.? Therisanyo, or “wide consultation”, is
a key planning principle. Consultations are organized through the kgotla system (traditional
community meetings) as well as district and village development committees.

17.  Botswana strives to maintain a delicate balance between customary law and common law
in an effort to preserve its cultural heritage and to ensure development while seeking its own
path. As stated in Vision 2016, the cooperative relationship between traditional leaders and
elected political leaders is aimed at promoting social tranquility and orderly governance.® How-
ever, the balance seems to be constantly at the heart of internal debates and negotiations, and is-
sues, in particular in terms of the rights of women and minority groups, are raised when power is
granted to unelected leaders. Those issues need to be addressed in the light of article 25 of the
International Covenant on Civil and Political Rights, in particular, with regard to protecting the
right of everyone to take part in the conduct of public affairs, directly or through freely chosen
representatives.

18.  Botswana’s system of governance and its impact on cultural rights and cultural diversity
has been at the centre of discussions between the Government and the United Nations human
rights mechanisms for more than a decade. Those issues relate in particular to the representation
of non-Tswana tribes in the country’s political and judicial institutions through the implementa-
tion of the constitutional provisions establishing the Ntlo ya Dikgosi (House of Chiefs), which
was reformed in 2005.

" Botswana, Vision 2016, Booklet (1997), p. 5.
8 Ibid., p. 22.
% Ibid., p. 12.
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1.  The kgotla system and customary courts

19.  The Government has expressed its commitment to a system of political participation that
is equally accessible to all and to ensure consultation with local communities in relation to deci-
sions affecting them. There are indications, however, that existing mechanisms remain inade-
quate with regard to non-dominant groups. Botswana acknowledges that one challenge is to re-
view laws and practices that are inconsistent with the full enjoyment of constitutional rights and
international standards, and that the dual system comprising customary law and common law
must be regularly reviewed to remove contradictions and inconsistencies.™

20.  Governance at the level of local tribal and indigenous communities is ensured by the dik-
gosi (traditional chiefs), who may be considered as royal traditional leaders, as most positions
are inherited, and through the kgotla system, which has its origins in Tswana customs and is rec-
ognized and regulated by the Bogosi Act. The kgotla is the meeting place for dispute resolution
as well as for discussions regarding community matters, including development initiatives. **

21.  All courts may administer customary law, including customary courts developed in con-
nection with the kgotla system and operating under the authority of chiefs or headmen. Custom-
ary courts deal with criminal and civil cases of limited extent, with possible appeals to the Cus-
tomary Court of Appeal and then the High Court.** Under the Customary Law Act 1969, tribal
customary law is valid to the extent that it is not incompatible with the provisions of any written
law or contrary to morality, humanity or natural justice.

22.  The kgotla system is an important institution for consultations at the local level and has
enabled communities to remain the guardians of their cultural heritage. The Special Rapporteur
attended a kgotla meeting in Ramotswa, where events and discussions with persons with disabil-
ities, including children, were held. That demonstrates the capacity of the kgotla system to ad-
dress the needs of marginalized groups.

23.  The Special Rapporteur notes, however, that such institutions of local governance and ad-
judication fail to adequately accommodate the cultural patterns and traditional leadership struc-
tures of non-Tswana peoples, such as the Basarwa, who are traditionally organized around a sys-
tem of clans and elders.™ In some parts of the country, such as in remote villages in the Okavan-
go Delta, members of Herero, Hambukushu or San communities do not feel sufficiently confi-
dent to address an assembly in Setswana, fearing that they may not be understood or that they
may be misunderstood.

24.  The Special Rapporteur is particularly concerned that the adjudication system in which
judgement is handed down by a kgosi (traditional chief) leads to the imposition of the customary
law of the dominant tribe in civil matters within a given tribal territory. While welcoming the
fact that adjudication by customary courts in criminal matters are to be based on the Penal Code,
the Special Rapporteur is concerned that traditional chiefs or the tribal administration are not re-
quired to have any particular training in that respect. She notes, however, that training is being
developed in that area. The system of arbitration by headmen reportedly resolves about 80 per
cent of cases at the ward level, but no records are maintained, which precludes the possibility of
review by the administration. Moreover, the lack of records deprives the authorities of a useful
source of information about developments and issues arising at the community level. In that re-
spect, the Special Rapporteur welcomes the plan to introduce small claims courts that are based
on common law in urban centres, which would bring justice closer to the people.

% Ibid, p. 22.

1 See Botswana, Bogosi Act, art. 2(1) and A/HRC/15/37/Add.2, para. 50.
2 A/HRC/15/37/Add.2, para. 13.

B Ibid., para. 50.
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25.  The participation of young people and women is often an issue in customary structures,
which mostly elders attend, as it is difficult for working people to attend during weekdays. The
Special Rapporteur was pleased to learn that some women act as Paramount Chiefs, however,
that is clearly not sufficient to ensure the cultural rights of women on an equal basis with men.

2. Composition of the House of Chiefs, the Bogosi Act and the Tribal Territories Act

26.  The Ntlo ya Dikgosi (House of Chiefs) is an advisory body to the Parliament of Botswa-
na, that is consulted on all bills affecting tribal organization or property, organization, admin-
istration and powers of customary courts, as well as customary law.* The composition of the
Ntlo ya Dikgosi is regulated by sections 77, 78 and 79 of the Constitution.

27.  Prior to 2007, the Ntlo ya Dikgosi consisted of 15 members: the Paramount Chiefs of the
eight Tswana tribes as ex officio members, while all the other tribes or groups competed for the
remaining seven seats through elections. Those constitutional provisions were complemented by
the provisions of the 1933 Chieftainship Act, which defined “chief” and “tribe”” with reference to
the eight Tswana tribes only, and the 1933 Tribal Territories Act, which divided the tribal land
for communal use into eight tribal territories named after the eight Tswana tribes."

28.  In 1999, one of the minority tribes, the Wayeyi, challenged the constitutionality of sec-
tions 77 to 79 of the Constitution, the Chieftainship Act and the Tribal Territories Act before the
High Court, on the basis of sections 3 and 15 of the Constitution regarding fundamental rights
and freedoms and non-discrimination.

29.  In 2001, the High Court ordered the amendment of section 2 of the Chieftainship Act to
address the alleged discrimination and afford equal protection and treatment to all tribes under
the Act. The Court added that if other laws had to be amended to accord the applicants their
rights, necessary action should be taken. The Court dismissed the challenges regarding sections
77 to 79 of the Constitution (arguing that one part of the Constitution cannot be made invalid by
another part of the Constitution) and the Tribal Territories Act (on the ground that the Act,
which was in force before the Constitution was adopted and continued to exist thereafter, was
covered by the exception to the principle of non-discrimination enshrined in section 15 (9) (a) of
the Constitution).’® The Special Rapporteur notes in that respect that such exception to the prin-
ciple of non-discrimination cannot be considered as valid under international human rights
standards, in particular the International Convention on the Elimination of All Forms of Racial
Discrimination, to which Botswana is a party."’

30.  In 2000, the President of Botswana appointed the Balopi Commission to conduct an in-
quiry into sections 77, 78 and 79 of the Constitution. The Commission concluded that the sec-
tions were indeed discriminatory and should be amended to make them tribally neutral.*® Fol-
lowing vivid debates, the provisions governing the composition of the Ntlo ya Dikgosi were
amended in 2007; the number of seats was increased from 15 to 33 or 35, thereby enabling better
representation of all the tribes (in particular, 20 or 22 seats are filled through selection by the re-
gional electoral colleges and the President appoints the members to the five remaining seats).
Under the previous provisions, eight ex officio members were persons performing the functions
of Chief in respect of the eight Tswana tribes. Under the current system, persons holding the of-
fice of Kgosi (Chief) in the eight tribal territories are appointed to the Ntlo ya Dikgosi according
to the established norms and practices of those territories.*

4 Constitution of Botswana, sect. 88 (2).

5 See A/HRC/15/37/Add.2, paras. 40-44.

'8 High Court of Botswana, Kamanakao and Others v. Attorney-General (2001), paras. 40, 54 and 63.
The Tribal Territories Act was first enacted as Proclamation 1899 and continually amended and re-
enacted, the last replacement law being Proclamation 45 of 1933.

7 See CERD/C/BWA/CO/16, para. 8.

8 A/HRC/WG.6/3/BWA/1, para. 53.

9 See also www.parliament.gov.bw/ntlo-ya-dikgosi-introduction.
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31.  Therefore, the basis for representation in the Ntlo ya Dikgosi changed from tribal affilia-
tion to territorial location, in particular through the regional electoral colleges for some groups.
There is concern, however, that the change is cosmetic in several aspects; in particular, it is al-
leged that the eight Tswana tribes are still ensured representation by their own Chiefs, as they
rule over their own tribal territory. In addition, according to section 78 (4) of the Constitution,
regional electoral colleges shall be composed of paid dikgosana (sub-chiefs or headmen) from
the respective region. However, it is alleged that, in some cases, Wayeyi and San communities
have had difficulties obtaining recognition by the Government and payment to some of their vil-
lage headmen, on the basis that the approval of the Tswana Chief ruling the region was required.
Another issue brought to the attention of the Special Rapporteur was that because the dikgosana
are employees of the tribal administration, they are under pressure to follow guidelines from the
Tswana Chiefs, out of fear of losing their position and salary. Furthermore, it is alleged that
about 20 tribal communities, including large ones, do not have any representatives at all in the
Ntlo ya Dikgosi.

32.  United Nations mechanisms, such as the Committee on the Elimination of Racial Dis-
crimination, the Human Rights Committee and the Special Rapporteur on the rights of indige-
nous peoples, have expressed concern that the amendments reproduce the discriminatory rules.*
In particular, it has been stressed that the amendments do not provide for each tribe or tribal
community to be represented by its own Chief and that members of the Ntlo ya Dikgosi are se-
lected by geographic region and presidential appointment through a complex system that ensures
representation by a number of Tswana Chiefs; however, non-dominant groups are not likewise
ensured that their Chiefs will be included in the Ntlo ya Dikgosi.?*

33.  While recognizing that the constitutional amendments are a step in the right direction, the
Special Rapporteur concurs with the above-mentioned human rights mechanisms and expresses
concern that, overall, the amendments have not sufficently addressed the underlying discrimina-
tion inherent in the legislation and in the social dynamics at the community level. The Constitu-
tion still allows preferred status for the Tswana tribes and the de facto automatic appointment of
their Chiefs in the Ntlo ya Dikgosi.

34.  In 2008, the Chieftainship Act was replaced by the Bogosi Act, which enables the recog-
nition of tribes other than the eight Tswana tribes, provided that the relevant Minister, after con-
sulting the tribal community concerned in its kgotla, recognizes that community as a tribe (see
sections 2 and 3 of the Act). The Special Rapporteur considers this a positive step. Reference to
the kgotla as the tribal decision-making body may not be adequate, however, as the kgotla sys-
tem is typically Tswana and unfamiliar to many non-Tswana tribes. The Special Rapporteur also
notes the discretionary powers granted to the Minister, who, in deciding whether a tribal com-
munity may be recognized as a tribe, “shall take into account the history, origins, and organiza-
tional structure of the community and any other relevant matters”. It is significant that, to date,
no tribal community has been recognized as a “tribe” by virtue of the Bogosi Act. The Wayeyi
applied for recognition as a tribe in 2008; they were consulted by three different Ministers in
2009, 2013 and 2014 respectively, and are still awaiting a decision. On various occasions, they
were informed that consultations with “relevant stakeholders” were still under way and it has
been indicated that other tribes were also being considered in order to make the recognition ex-
ercise holistic.2 The Specail Rapporteur raised this issue with the authorities, but did not receive
any satisfactory explanation or information.

% CERD/C/BWA/CO/16, para. 10; CCPR/BWA/CO/1, para. 24; A/HRC/15/37/Add.2, para. 51.

2 A/HRC/15/37/Add.2, para. 51.

2 gee, for example, the answers to parliamentary questions No. 23 raised on 25 November 2011;
No. 965(4) raised on 19 July 2012; and No. 1156 (14) raised on 16 August 2012.
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B. Linguistic rights and policies and cultural diversity within the education
system

35.  In Botswana, English is the official language. Setswana, which is largely spoken by the
population across community affiliations, is the national language used in public life. Minority
languages are not recognized and do not enjoy any specific status.

36.  The language policy has been criticized by minority tribes or groups as well as by human
rights monitoring bodies, in particular with regard to the status of minority languages in educa-
tion curricula as either a language of instruction or a subject. In the Botswana education system,
Setswana is the language of instruction in the first grade; English is the language of instruction
as of second grade and Setswana is a compulsory subject. When the Revised National Policy on
Education was adopted in 1994, the National Commission on Education proposed introducing
minority languages in the curriculum, however, without success. The recommendation that pre-
school children be taught in the dominant language of the area in which the school is location
was deferred, as was the recommendation that schools should make arrangments to teach other
languages as a co-curricular activity where requested by parents. The recommendations were re-
jected on the grounds that such steps would contradict the language policy and that there was a
lack of capacity. Furthermore, the recommendation that preschool children be taught in the dom-
inant language of the area in which the school is located was not considered because the related
recommendation to establish preschool education was not accepted.

37.  Since then, Botswana has made a commitment, at the national level as well as in its inter-
actions with United Nations mechanisms, to better reflect minority languages in the education
system. However, there have been many hesitations and contradictions, reflecting fierce internal
debates.?

38.  Adopted in 1997, Vision 2016: A Long-term Vision for Botswana contains important
commitments pertaining to cultural rights, including linguistic rights and the right to education.
In particular, it is stated that “Botswana’s wealth of different languages and cultural traditions
will be recognized, supported and strengthened within the education system. No Motswana will
be disadvantaged in the education system as a result of a mother tongue that differs from the
country’s two official languages” (which, as the Special Rapporteur understands, refers to Eng-
lish and Setswana). Vision 2016 further stresses that no citizen will be disadvantaged as a result
of, inter alia, language and that, by 2016, the country will still possess a diverse mix of cultures,
languages, traditions and peoples sharing a common destiny, that it will harness that diversity
and achieve ethnic integration and full partnership to create a nation in harmony with itself.*
More particularly, Vision 2016 states that all of the nation’s languages must be taught to a high
standard at the primary, secondary and tertiary levels.® However, in assessing its progress, Vi-
sion 2016 noted that its expectation of embracing other languages in the educational system re-
mained a major challenge.®

39.  Following the first cycle of the universal periodic review in 2009, Botswana accepted the
recommendation to pursue a policy of mother-tongue language education in conjunction with the
national languages, Setswana and English.?’ In its national report for the second cycle of the re-
view in 2012, the Government stated, in follow-up to the said recommendation, that it appreciat-
ed the importance of using mother tongues for early schooling and that it was exploring different
strategies to accommodate mother tongue education in the education system, including by intro-

2 See Parliamentary debate of 26 April 2013 on the motion “Government to make education more
inclusive”.

% See Botswana, Vision 2016 booklet (1997), pp. 7 and 12; and A/HRC/WG.6/3/BWA/1, para. 120.

% gSee Botswana, Vision 2016 booklet (1997), p. 26.

% See Vision 2016 website at www.vision2016.co.bw, Status at a glance across all pillars by key
result areas, pillar 1.

2 A/HRC/10/69/Add.1, p. 6, recommendation 18.
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ducing teacher aides at the primary school level.” The Special Rapporteur was informed that
such teacher aides have been successfully introduced in Ghanzi, where a significant part of the
population is Basarwa, as well as elsewhere to deal specifically with mother tongue difficulties.
She noted with great interest that, thanks to a Government-led pilot project, preschool education
was offered in four schools in the Ghanzi district, but she was unsure as to whether that included
mother tongue education.

40.  While appreciating such progress, the Special Rapporteur recalls that using the mother
tongue in the initial years of learning significantly increases the quality of education as it allows
children to learn and develop life skills as well as self-esteem. She joins the Special Rapporteur
on the right to education who, following his visit to Botswana in 2006, was convinced of the
negative impact on students of the brutal shift from using their mother tongue at home to being
taught in another language at primary school and of its negative consequences for the learning
process.” She considers that the current system disadvantages children in remote areas, who
have no or minimal exposure to Setswana in their families and communities. This is especially
the case of pupils residing in hostels.

41.  While welcoming the introduction of teacher aides, the Special Rapporteur does not be-
lieve that it will ensure linguistic and cultural rights within the education system. She considers
it important for the cognitive development of the child to be taught in his or her mother tongue
and to see that his or her culture and history are acknowledged as an integral part of the culture
and history of the country as a whole. The Special Rapporteur recalls that the Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities states
that, wherever possible, minorities should be provided with opportunities to learn or to have in-
struction in their mother tongue (art. 4, para. 3) and that denying minorities the possibility of
learning their own language, receiving instruction in their own language, or excluding from their
education the transmission of knowledge about their own culture, history, tradition and lan-
guage, would be a violation of the obligation to protect their identity.*

42.  In Botswana, culture and cultural diversity are to be integrated in education through cul-
tural and social studies and extracurricular activities. Nonetheless, stakeholders reported that
most programmes are relevant for Tswana communities only. The Special Rapporteur also heard
concurring testimonies that teachers wishing to organize extracurricular events in the language
and culture of minority tribes are seen as promoting tribalism. Although many of the testimonies
referred to events that took place in the past, sometimes decades ago, they reveal a context in
which people feel that it is not possible to promote multiculturalism and interculturalism in
schools, whether or not that is true.

43. In that regard, it is important to highlight Botswana’s excellent 2001 National Policy on
Culture. Unfortunately, few people seem to know about this policy. The policy states that “it is
through language that culture is communicated to future generations.” The Special Rapporteur is
happy to see that, in some districts, such as Ghanzi, the local administration acknowledges the
importance of local languages and has started publishing? multilingual newsletters. However,
several key provisions of the policy remain largely unimplemented, such as those relating to the
documentation and further development and use of languages, acceptance of and respect for oth-
er cultures as integral parts of the national stream, and reorientation of cultural practices and
values to achieve a society that is culturally supportive of the rights and status of women. Some
communities have also requested the establishment of community radio stations in minority lan-
guages in various parts of the country.

% See A/HRC/WG.6/15/BWA/1, para. 62.
% E/CN.4/2006/45/Add.1, para. 67.
¥ See E/CN.4/Sub.2/AC.5/2005/2, para. 28; and A/HRC/22/49, para. 48.
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Tourism, world heritage sites, wildlife protection and cultural rights

44.  Conflicts relating to land use are numerous in Botswana, with various competing needs,
uses and interests at stake, which also imply different world visions: commercial and traditional
farming, hunting, tourism, wildlife management, mining and urbanization, in particular. Vision
2016 aims to reduce poverty sufficiently to create a situation where no one is forced to damage
the environment for their basic needs and where wildlife is managed for the sustainable benefit
of the local communities and the interests of the environment as a whole.*

45.  In most of the Special Rapporteur’s meetings, the issue of land was a recurring theme.
Many complained about the opacity of the land allocation process that is conducted by the land
boards and alleged that they were being discriminated against, while tourism companies are
priviledged. Some communities, such as the Wayeyi with whom she met in Shixaxa, also al-
leged that they had no ownership certificate nor security of tenure and were under the threat of
forced eviction. They further alleged that they were not authorized to build new houses and that
some of their houses had been destroyed by the authorities.

46.  After consulting government representatives and stakeholders on those matters, the Spe-
cial Rapporteur came to the conclusion that there is clearly a lack of understanding on the part of
many people of the legal framework in place, of their rights, as well as of the procedures to be
followed, including by those who have settled on self-allocated land for years. Massive infor-
mation campaigns should be conducted to explain available options, including by proactively
engaging with communities, taking into consideration their fear of being relocated far away from
their source of livelihood (for example, a river) and their perception that their fate is considered
less important than the economic interests of tourism companies, for example.

47.  The Special Rapporteur visited areas where other land-related conflicts arise or have aris-
en, namely, the Okavango Delta and Tsodillo Hills, both listed as UNESCO World Heritage
Sites. Both these areas are San ancestral territories, where other peoples of Botswana live and
work. Those areas are important for various environmental and economical reasons, as well as
for their crucial significance in terms of cultural heritage. Visiting them offered the Special Rap-
porteur an opportunity to learn more about the growing concerns worldwide regarding the rights
of local communities and peoples within the processes of nomination and inscription on the
UNESCO World Heritage list,*? and to have a closer look at the practices developed in Botswa-
na, which seems open to new models of governance and management in this regard. The Spe-
cial Rapporteur also visited the Central Kalahari Game Reserve, another area experiencing land-
related conflicts.

48.  The Special Rapporteur stresses the following: first, the Government of Botswana gener-
ally demonstrates its willingness to support and assist people who are forced into an economic
transition for various reasons; second, communities are willing to develop economically, but are
not always ready to follow the Government’s model, preferring instead to seek alternatives that
they feel would enable to them to better reconcile economic development and preservation of
their specific ways of life and world visions; third, while acknowledging that the Government
has deployed many measures to communicate with them, relevant communities still have great
difficulties in understanding the policies in place as well as future plans, which gives rise to
misunderstandings and suspicions; fourth, the legacy of past injustices needs to be acknowl-
edged and addressed. In many of the places she visited, the Special Rapporteur heard the frustra-
tion, anger and fears expressed by people, in particular the San, the Hambukushu and the
Wayeyi, sometimes about events that took place decades ago. No society can go forward without
addressing such legacies.

# Botswana, Vision 2016 booklet, p. 8.
% A/HRC/17/38.
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49.  The Special Rapporteur welcomes the adoption of policies aimed at giving powers to
communities with regard to resource management, in particular through the Community-Based
Natural Resource Management (CBNRM) programme. Adopted in 1989, community-based nat-
ural resource management is an approach to conservation and development that recognizes the
rights of local people to manage and benefit from the use of the natural resources of their land. It
entails transferring the rights of access and resource use back to communities. It also seeks to
empower communities through, in particular, devolved management responsibility in order to
build their capacity and to create partnerships with public- and private-sector actors to develop
programmes for the sustainable use of a variety of natural resources.*

50.  The policy of the Government is to ensure the economic transition of local communities
through their participation in tourism activities, away from hunting and harvesting activities,
which are considered as mainly detrimental to the environment, in particular in national parks.
There are still important challenges remaining, however, to make those schemes a reality; the
Special Rapporteur heard many accounts that local people still lack the capacity to seriously en-
gage in the tourism industry.

51.  In 2014, a national hunting ban was put into place for the whole territory of Botswana to
enable the fauna to reproduce to acceptable levels and to design more tailor-made policies in the
future. Some consider, however, that the motivation for the hunting ban is to pave the way for
tourism and tourist trophy hunting, without any due consideration given to the cultural rights of
local populations. According to some observers, there is no scientific evidence that hunting in
Botswana is detrimental to wildlife conservation and photographic companies simply force their
values and belief systems onto resource management in Botswana. Many people believe that,
when used wisely, hunting can be a management/conservation tool: for example, hunting
through community-based natural resource management could be used to control the ever-
increasing elephant population.*

52.  Various interlocutors, including from local communities, acknowledged the need for
some kind of control of hunting and harvesting practices, stating, for example, that some people
overharvest at inappropriate times. Communities, especially the San, stress the importance of
confidence-building measures to improve relationships between communities and the govern-
ment departments responsible for protecting the fauna and the flora for the common interest of
all. Practices at stake include harvesting — including of medicinal plants —, fishing and hunt-
ing, fire control and firewood techniques, and knowledge of specific resources in the forests. It is
important to emphasize the cultural dimension of hunting and tracking practices by which peo-
ple learn about their traditional territories, animal ecology, biosystems and the relationship be-
tween existences, and develop medicinal knowledge, conservation techniques and the skills used
to maintain the environment, the fauna and the flora.

53.  Another point of frustation for many people relates to the cohabitation with wildlife, in
particular elephants, whose population is said to have grown to a point that is unsustainable and
which cause damage to crops and villages. They also reported difficulties in obtaining compen-
sation for such losses and feel that the animals are better protected than they themselves. Some
people request authorization to trophy hunt elephants as a way of managing the elephant popula-
tion, participating in the tourism economy and creating income.

Tsodilo Hills

54.  Tsodilo Hills have been on the UNESCO list as a cultural World Heritage Site since
2001. The hills are home to two communities who live in neighbouring villages: the Ju|’hoansi
San (about 50 people) and the Hambukushu (about 160 people).

% Botswana, Ministry of Environment, Wildlife and Tourism, Community-based Natural Resources
Managment in Botswana, Practitioners’ Manual (2010), p. iv.

¥ «The future of CBNRM in a changing environment”, Proceedings of the Fifth National
Community-based Natural Resource Management Conference, held in February 2010, p. 19.
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55.  The Government of Botswana has put in place many tools for developing community-
based initiatives to ensure that the local people participate in the management and enjoy the ben-
efits of their local natural and cultural resources. A local non-governmental organization (NGO),
TOCADI, has managed the site for some years. At the time of the Special Rapporteur’s visit,
TOCADI was gradually phasing out to transfer the site management to the Tsodilo Trust, a
community trust, which had already started generating income. Although the site is locked at
night for security reasons, special arrangements have been made for the local people, including
from surrounding areas, to enter and perform rituals.

56.  Grievances were expressed by local communities about the way in which they had been
relocated outside of the site in the past, the way they benefit from the tourism industry and the
inscription of the site on the UNESCO World Heritage list. Reportedly, the San were displaced
from the hills in the period from 1994 to 1997 after a management plan was developed for the
area with the Ju|’hoansi village falling into the core zone to be free from permanent human habi-
tation. Some San believe that they were removed because they were perceived as easy to relo-
cate. According to them, they were relocated because their cows were a problem to the Govern-
ment’s desire to develop an airstrip to facilitate tourist visits. The airstrip was located between
the feeding grounds of the cattle and the water borehole. They stated that there was no adequate
consultation and that they were pressured to move out in a short time frame and that there was
no appropriate compensation for their relocation. Following the removal of the village, the site
museum and staff dwellings were built close to the original site of the Ju|’hoansi village in the
core zone.* Today, discussions are under way to set up a cultural village for tourists where the
Jul’hoansi village stood. In that regard, the San have expressed concern about what would hap-
pen to the graves of their ancestors that are still there. The Special Rapporteur encourages the
Government to enter into thorough discussions with both communities as to where the cultural
village should be located.

57.  Many people with whom the Special Rapporteur met were hopeful of the benefits that the
listing could give them, but regret that the development of the skills and livelihood capacities of
the community remains insufficient, despite promises from the Government. They feel disem-
powered as they lack the knowledge of how to benefit from the tourism industry and, for exam-
ple, how to market their craft.

58.  There are signs that the relationship between the San and Hambukushu communities
might not be smooth. The Special Rapporteur heard grievances that the Hambukushu communi-
ty was priviledged in several ways and held more power, in particular through the kgotla. Ac-
cording to information received, the San settlement does not receive the same level of infrastruc-
tural support from the Government, and the San are not always properly informed beforehand
about visits by government representatives or properly consulted and invited in a timely manner
to participate in the election of members of the Village Development Community (it was only
after they had complained that three San representatives were integrated into the Community).
While noting that the San have not formally complained to the Government about those issues,
the Special Rapporteur hereby brings the matter to the attention of the Government and invites it
to look into it. She stresses that some San believe that the Tsodilo Trust has helped to rebalance
the decision-making process and is helping to reduce the mistrust between the two communities.

Okavango Delta

59.  The Okavango Delta has been on the UNESCO list as a natural World Heritage Site since
June 2014, representing a great success for Botswana. The site is well-known for its beauty and
biodiversity, but less-known for the peoples who have lived there for thousands of years, inter-

% See Michael Taylor, ““We are not taken as people’: Ignoring the indigenous identities and history
of Tsodilo Hills World Heritage Site, Botswana”, in World Heritage Sites and Indigenous Peoples’
Rights, Stefan Disko and Helen Tugendhat, eds. (Copenhagen, International Work Group for
Indigenous Affairs, 2014), pp. 119-129.
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acting with the environment and building their cultural practices and world visions in relation to
it. The delta supports the livelihood of thousands of people by providing freshwater, food, build-
ing materials, medicinal plants and employment through the tourism industry.*® The anticipated
effects of the listing include a long-term strategy for the conservation of the biodiversity of the
delta as well as a new opportunity for the San peoples to share in the duties of conservation and
the benefits of sustainable tourism and natural resource use.*’

60.  Five ethnic groups inhabit the Okavango Delta, each with its own language and identity.
These are the Bugakwe, the ||Anikhwe (San indigenous peoples), the Dxeriku, the Hambukushu
and the Wayeyi (Bantu peoples). All face serious challenges which impact on their well-being
and the sustainability of their cultures. In particular, the shift from a traditional market economy
to a cash market economy requires a change in livelihood systems, which many resist. Many
people face poverty and discrimination, particularly during the transition period.

61.  The inscription on the UNESCO list was supported by the majority of the local communi-
ties living in and around the delta. The Special Rapporteur welcomes, in this regard, the Gov-
ernment’s efforts to conduct a series of consultations with the communities concerned prior to
the submission of the nomination dossier. She stresses, however, that some of the people with
whom she met had expressed the view that the consultation process was confusing and not ap-
propriate, and that only leaders were consulted, not the people.

62. In order for the delta to be considered for nomination, and thanks to the work, in particu-
lar, of the International Union for the Conservation of Nature (IUCN), the Indigenous Peoples
of Africa Coordinating Committee (IPACC), as well as local NGOs such as the Kuru Family of
Organizations (KFO) and San activists, Botswana was required to provide detailed information
about the cultural heritage and user access rights of the San peoples. Key additional information
included in the nomination dossier recognized that the Delta has been inhabited for centuries by
indigenous peoples, including the Khwe (Bugakwe and ||Anikhwe) and that these peoples have a
special relationship with their land (forests and the Delta) and attach high social, spiritual and
cultural significance to it. The nomination dossier acknowledged the land uses by the Khwe
peoples, including the performance of rituals, hunting, tracking and gathering practices, conser-
vation techniques and skills used to maintain the fauna and the flora. It also provided some key
cultural landmarks of the San, including ancestral graves, spiritual and sacred sites, and sites of
historical importance.*

63.  Nonetheless, the nomination of the delta has created mixed feelings. On the one hand, the
communities concerned fear an accelerated trend towards the loss of their culture and are wor-
ried that their traditional livelihood activities might be restricted, particularly in the core zone.
This is exacerbated by suspicion and mistrust of the Government, as well as misunderstandings
and disagreements regarding some government decisions, such as hunting bans and fishing and
harvesting regulations. Furthermore, there are rumors about the possible fencing off of the area
and eviction of communities. There are also uncertainties as to how the site will be managed and
the consequences of the listing on access to delta-based sources of livelihood and to sites of cul-
tural and historical significance. Some people stressed that they “had the feeling” that they
would not be able to access some specific sites in the delta.

% See International Union for Conservation of Nature (IUCN), “Iconic Okavango Delta becomes
1,000th World Heritage Site”, news release, 22 June 2014, available at
www.iucn.org/?16018/Iconic-Okavango-Delta-Becomes-1000th-World-Heritage-site.

¥ See Open Society Initiative for Southern Africa, “Botswana accepts San as indigenous to the
Okavango Delta”, 25 June 2014, available at www.osisa.org/indigenous-peoples/Botswana/
Botswana-accepts-san-indigenous-okavango-delta.

% See Botswana, Okavanga Delta World Heritage Nomination Dossier, annex, IUCN letter,

13 December 2013.

¥ See Botswana, Okavanga Delta World Heritage Nomination Dossier, annex, Supplementary

information, January 2014.
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64. At the same time, there is hope that new opportunities will open up for communities to
participate in the management of the area and use their specific knowledge to maintain the bio-
diversity of the area and their cultural heritage. San leaders in particular have repeatedly empha-
sized that they wish to be actively involved in the decision-making and management of the site.

65.  During her visit, the Special Rapporteur was pleased to receive the Government’s assur-
ances that there will be no fencing off of the area, nor eviction of local communities, nor disrup-
tion of their rights of access to natural resources. She was also pleased to be informed, after her
visit, that consultations were ongoing through, for example, a multi-stakeholders community
consultative conference held in Maun in March 2015.

Central Kalahari Game Reserve

66.  The Central Kalahari Game Reserve was established in 1961 to protect the wildlife and to
serve as a place of sanctuary for the San peoples, where they could live their traditional
hunter/gatherer way of life.*> The lifestyle of those communities of approximately 3,000 to
4,000 people was then considered as consistent with the preservation of wildlife in the game re-
serve. Over time and with the support of the Government, the communities developed an agro-
pastoralist lifestyle and kept some livestock within the reserve.*

67.  The reserve has been at the centre of considerable controversy since the Government’s
decision, in 1985, to relocate all the residents to settlements outside the reserve. The reasons
were that the lifestyles of the communities were no longer consistent with the objectives of the
reserve and that maintaining services within the reserve were cost-prohibitive. Some residents,
convinced by the Government’s scheme for development outside the reserve, in particular in
New Xade, moved out voluntarily in the 1990s. However, the consultation process was inade-
quate and many residents were unwilling to relocate.*

68.  The forced relocation of the remaining population in 2002, following the closure of all the
services by the Government, resulted in a certain number of residents approaching the High
Court to claim their right to continue to live on their land. In 2006, the Court ruled that the evic-
tion was unlawful and unconstitutional, while not condemning the termination of basic ser-
vices.*”® It also ruled that it was unlawful and unconstitutional for the Government to refuse to is-
sue special game licences to indigenous peoples in the reserve.* Another judicial victory for the
residents of the reserve was the January 2011 decision of the Court of Appeal that the applicants
in the case did not need Government authorization to use the water at the Mothomelo borehole
and that they could re-open the borehole and open new wells in the vicinity.

69.  For a decade, various United Nations human rights bodies have expressed concern about
the Government’s lack of implementation of the judgement in the Sesana case, as the Govern-
ment only allowed the 243 applicants and their family members to return to the reserve without
the need for a re-entry permit, while those who lived in the reserve at the time of relocation, but
who were not applicants in the case had to obtain temporary one-month entry permits.”> Today,
concerns persist regarding the restrictive interpretation of the right of offspring to remain on the
reserve upon attaining majority at 18 years of age. There are fears that once the elders have
passed away, nobody will be entitled to live in the reserve. The Special Rapporteur was in-
formed by government representatives that permits were not difficult to obtain and that they are
issued to monitor the number of people in the reserve. People who have been sentenced for
poaching may also be stopped at the gate. However, it seems that the fears have been expressed

4 See Botswana Tourism, Central Kalahari Game Reserve, available at www.botswanatourism.co.bw/
destination/central-kalahari-game-reserve.

' A/JHRC/15/37/Add.2, chap. V.

2 1bid., para. 66.

3 See High Court of Botswana, Roy Sesana and Others v. The Attorney General, Misca. No. 52/2002,
judgement of 13 December 2006,para. 55.7.

* Ibid., para. 55.5 and .6.

* See A/HRC/15/37/Add.2, chap. V; and CERD/C/BWA/CO/16, para. 12.
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by people who do not understand the policy imposed, and who consider it another overly restric-
tive interpretation of the High Court decision. In general, it is difficult to understand why such
regressive measures have been adopted towards the San, who represent small numbers of people
in a huge area and who previously had their settlement, school and waterholes within the re-
serve.

70.  The Special Rapporteur on the rights of indigenous peoples, in particular, recommended
that the Government facilitate the return of all those who were removed from the reserve who
wish to return and to allow them to engage in subsistence hunting and gathering in accordance
with traditional practices, as well as to provide them with the same government services availa-
ble to people of Botswana elsewhere in the country, including most immediately, access to wa-
ter.*® He sent a letter to the Government expressing his concern about allegations that residents
in the Reserve had been criminally prosecuted, arrested, harassed, beaten and intimidated by the
police and park officials for engaging in their traditional subsistence hunting and gathering ac-
tivities.*” During her visit, the Special Rapporteur heard allegations of further occurrences of tor-
ture and ill-treatment of visiting family members in the reserve, as recently as 2014.

71.  The residents, estimated at about 260, in the reserve wish to continue their own cultural
practices and ways of life. As the residents in the reserve boycotted the 2001 census, some peo-
ple believe that about 500 people currently live in the reserve. The Special Rapporteur noted that
a Governmental programme provides transportation to children from the settlements to a board-
ing school outside the reserve.

72.  Following the 2006 High Court decision in the Sesana case, the Government undertook a
commitment to negotiate with the residents of the reserve, in consultation with all stakeholders.
On 12 June 2008, a delegation, led by Roy Sesana, met the President of Botswana. That meeting
resulted in the creation of a negotiating team consisting of government and reserve representa-
tives, facilsitated by an NGO Caoalition, with a view to finding an amicable solution to the reserve
situation.”

73.  Unfortunately, the process stalled. One main disagreement concerns the issue of hunting
within the reserve; the Government’s position is that, as the reserve is a protected area, no hunt-
ing is permitted therein. Furthermore, a temporary general hunting ban was introduced in Bot-
swana in 2014. Another issue requiring clarification relates to the possibility for residents to
harvest veldt products in the reserve. While the Government confirmed that there were no re-
strictions on that matter,*® some San members stated that this was not the case and that they
could not gather medicinal plants and therefore could not practice their traditional medecines
anymore. Overall, the San are deeply worried that such bans will lead to irreparable losses of
their traditional and collective knowledge of their environment (including how to preserve it),
and of their world vision attached to it. In addition, the Special Rapporteur notes that insisting
that communities relocate outside the reserve for wildlife conservation purposes is at odds with
allowing the continuation of mining and tourism activities within the reserve. It is also alleged
that local residents in the reserve do not benefit from the exploitation of the mines.

74.  After discussions with representatives of the Government, NGOs and San communities,
the Special Rapporteur was happy to learn that the Government of Botswana remained willing to
engage with the San in the reserve, in particular with regard to community-based natural re-
source management and tourism in the reserve. However, that requires a minimum of organiza-
tion at the community level, which would need support to that effect.

% See A/HRC/15/37/Add.2, para. 97.

" See Letter from the Special Rapporteur on the rights of indigenous peoples to the Permanent
Mission of Botswana, dated 12 February 2013 (AL Indigenous (2001-8) BWA 1/2013).

8 See letter from the Permanent Mission of Botswana to the United Nations to the Special
Rapporteur on the rights of indigenous peoples, dated 30 July 2013, reference No. GEN/E/15/
VI (47)PR.

* 1bid., para. 6.
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Conclusions and recommendations

75.  Botswana must be commended for its efforts and achievements in the area of devel-
opment and poverty reduction. Important policies geared towards nation-building have
been implemented, and efforts to recognize, value and take benefit from the rich cultural
diversity of the country have been developed.

76.  However, many people still feel excluded from the main society and lack recognition
of their cultural heritage and distinct ways of life. The Special Rapporteur is concerned in
particular about the strong imbalance in recognition and power between Tswana and non-
Tswana communities, a system inherited from the colonial past that greatly influences the
realization of cultural rights in the country. Botswana needs to engage in a new era of na-
tion-building that fully reflects on, builds upon and celebrates its rich cultural diversity.
From a cultural rights-based perspective, this implies equal recognition and acknowl-
edgement of the country’s various communities, of the diverse ways in which people relate
to their environment and natural resources, as well as their land, and their varied ap-
proaches to development.

77. Botswana can address those challenges, relying on its strong tradition of consulta-
tion, democratic debate and freedom of expression. As stated in Vision 2016, Botswana sees
the encouragement of ideas and free thinking as an opportunity for the country to adapt to
the modern world with a measure of consensus among its people. The country strives to
maintain a delicate balance between customary law and common law in an effort to pre-
serve its cultural heritage and ensure development, while finding its own path, and should
be encouraged in these efforts.

78.  The Government is eager to ensure that everyone and every community feel includ-
ed in the development process. The Special Rapporteur stresses, however, that while com-
munities are willing to develop economically, they are not always ready to follow the model
proposed by the Government. Instead, they seek alternatives that would enable to them to
better reconcile economic development and the preservation of their specific ways of life
and world vision. The contributions of those communities could strengthen Botswana’s
approach to development.

79. The Government has taken numerous measures to communicate its development
policies to the relevant communities. Nonetheless, some communities still have great diffi-
culties in understanding the policies in place and future plans, which gives rise to misun-
derstandings and suspicion. In many of the places visited, the Special Rapporteur heard
the frustration, anger and fears expressed by the people, sometimes in relation to events
that took place decades ago. The Special Rapporteur was unable to establish whether those
events qualify as human rights violations or not. However, she believes that the Govern-
ment should acknowledge and address such legacies, clarify the events that took place and
listen to the narratives of the various communities with regard to those events. The Gov-
ernment should also facilitate memorialization, and provide the necessary space for those
affected to articulate their diverse narratives in culturally meaningful ways, so as to engage
in genuine consultations with communities for the future.

International, constitutional, and organizational framework

80. Botswana is encouraged to ratify the International Covenant on Economic, Social
and Cultural Rights.

81.  Section 15 of the Constitution of Botswana should be reviewed, in particular, sub-
sections 4 (¢) and (d) and 9 (a), in order to eliminate exceptions to the principle of non-
discrimination that are not in compliance with international human rights treaties.
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82.  The Special Rapporteur welcomes the ongoing efforts towards the establishment of
a national human rights institution. All efforts should be made to ensure compliance with
the Paris Principles as well as ownership of the institution by the people, through in par-
ticular wide consultations as well as the effective and informed participation of non-
governmental organizations in the discussions on the final design and establishment of the
institution.

Governance, cultural rights and respect for cultural diversity

83.  While constitutional and legislative reforms have provided for greater participation
by historically underrepresented groups in the Ntlo ya Dikgosi, the Government should
continue working to ensure that those groups are in fact effectively represented in that in-
stitution, with due regard to the traditional leadership structures and the practices of all
the tribes in Botswana.

84.  The Special Rapporteur recommends that the State:
(a)  Gather information on mother tongues in the next population census;

(b)  Enhance the capacity of the kgotla system to take on board marginalized
groups and people, such as women and minorities;

()  Recognize and respect the cultural patterns and traditional leadership struc-
tures of non-Tswana communities so as to ensure their participation in decision-making;

(d)  Address the complaints made by minority groups such as the Wayeyi about
their subordination to other tribes and the obstacles they face in participating equally in
decision-making processes at the local and national levels;

(e)  Ensure the implementation of the Bogosi Act of 2008 in a transparent man-
ner. Communities applying for recognition as tribes should be kept duly informed of the
procedure followed and the steps taken by the Ministry. The Government should also en-
quire as to why, almost eight years after the adoption of the Bogosi Act, which replaced the
discriminatory Chieftainship Act, no further community has been recognized as a “tribe”
under that Act, and what consequences this entails in terms of discrimination against mi-
norities.

Linguistic rights and policies, and cultural diversity within the education system

85.  Cultural rights, including linguistic rights, should be respected and protected within
the education system. Provisions should be made to enable minority groups to learn and be
taught in their mother tongue as well as the official State languages. The Government can
resort to a wide array of measures to this effect, in practice, based on factors such as de-
mand and the number and location of students from minority groups. Where student
numbers are higher, it may be appropriate to provide formal classes in minority lan-
guages, while in other cases, more informal approaches may be appropriate, including ad-
ditional classes and out-of-school teaching options.

86. The Government should also:

(@)  Adopt additional measures in the field of education aimed at encouraging the
knowledge of the history, culture and traditions of all the tribes and communities in the
country;

(b)  Enhance the capacity of teachers to develop extracurricular activities in the
language of and according to the culture of minority groups;

(c)  Enable the establishment of community radio stations in minority languages
in various parts of the country.
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Tourism, world heritage sites, wild life protection and cultural rights

87.  Botswana must be commended for its approach to conservation and development
that recognizes the rights of local people to manage and benefit from the management and
use of natural resources through community-based natural resource management. The
Special Rapporteur encourages the Government to increase efforts in that regard, empow-
er the communities concerned and build their capacity, in particular in the tourism indus-
try.

88.  The Special Rapporteur understands the concerns expressed by the Government re-
garding the need to protect its rich biodiversity and its policy to ensure the economic tran-
sition of local communities through their participation in tourism activities. She recom-
mends, however, that the Government fully abide by its obligation to respect and protect
cultural rights when tailoring these policies. In particular, the strong cultural dimension of
hunting and harvesting practices needs to be acknowledged and thorough consultations
and discussions with the communities concerned must be undertaken on these issues. In
accordance with article 29 of the Universal Declaration on Human Rights, limitations to
cultural rights shall be determined by law solely for the purpose of securing due recogni-
tion and respect for the rights and freedoms of others and meeting the just requirements of
morality, public order and the general welfare in a democratic society. Any limitations
must be proportionate, that is, the least restrictive measures must be taken when several
types of limitations may be imposed.

89.  The Government should conduct mass information campaigns, including through
proactively engaging with communities, to explain to the peoples of Botswana the legal
framework in place regarding land allocation, their rights, procedures to be followed and
available options, including when communities have settled on self-allocated land for years.

90. Botswana must be congratulated for the steps taken to consult relevant communities
in the process leading to the listing of the Okavango Delta as a UNESCO World Heritage
Site. The Special Rapporteur notes with satisfaction that the nomination dossier presented
by the Government included important information regarding the cultural heritage and
user access rights of the San people. She was also happy to receive the Government’s as-
surances that the area would not be fenced off, nor would there be any eviction of local
communities, nor disruption of their rights of access to natural resources.

91. The Special Rapporteur encourages the Government to continue implementing the
UNESCO recommendations for the Okavango Delta, in particular, to reinforce the recog-
nition of the cultural heritage of the local inhabitants, to effectively and clearly communi-
cate all matters concerning the implications of the listing to the affected peoples, to respect
and integrate their views into the management, planning and implementation of decisions
and to ensure that they have access to benefits derived from tourism. She recommends in
particular that:

(a) Measures be adopted to ensure that conservation of the site will not have a
negative impact on local communities and local livelihood opportunities should be devel-
oped in line with conservation goals;

(b)  Management plans be elaborated and implemented in cooperation with indig-
enous peoples and local communities and be based on traditional knowledge and skills in
site conservation;

(¢)  The knowledge, innovations and practices of indigenous and local communi-
ties in the Okavango Delta be respected, preserved and maintained in accordance with ar-
ticles 8 (j) and 10 (c) of the Convention on Biological Diversity;
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(d) Detailed information be communicated in timely manner to the communities
concerned in a language that they clearly understand, including on schedules, persons in
charge and long-term goals;

()  The United Nations Declaration on the Rights of Indigenous Peoples be fully
taken into consideration and respected in this process.

92.  The Special Rapporteur recommends that the Government engage with the San of
the Central Kalahari Game Reserve, in particular on community-based natural resource
management and tourism in the reserve and agreements should fully include respect for
the cultural rights of the San people. The Special Rapporteur also recommends that the
Government:

(8) Adopt a less restrictive interpretation of the High Court decision in the
Sesana case and facilitate the return of all those who were removed from the Central Ka-
lahari Game Reserve who wish to return;

(b)  Recognize and implement the right of offspring to remain on the reserve upon
attaining majority at 18 years of age.

93.  There is a need for confidence-building measures to improve relationships between
communities and the government departments responsible for protecting wildlife and the
environment.

94.  More widely, the Special Rapporteur recommends that the Government take into con-
sideration the strong imbalances in power between the various tribes and communities in the
country as well as between communities and business enterprises when engaging in consulta-
tions with communities on projects and development programmes. Women should also be fully
included in the consultation processes.

Other

95.  The Special Rapporteur encourages the Government to expand its support to non-
traditional forms of cultural expressions and consider the establishment of a national arts
council for the promotion and further development of artists and creative industries. This
should be considered in the light of the potential role of culture in the needed diversifica-
tion of the economy.
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