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  I. Introducción 

1. El Comité Especial sobre la elaboración de normas complementarias (Comité 
Especial) presenta este informe en cumplimiento de las decisiones 3/103 y 10/30 y la 
resolución 6/21 del Consejo de Derechos Humanos. 

 II. Organización del período de sesiones 

2. El Comité Especial celebró su cuarto período de sesiones del 10 al 20 de abril de 
2012. Durante el período de sesiones el Comité Especial celebró 16 reuniones en total. 

 A. Asistencia 

3. Asistieron al período de sesiones representantes de los Estados Miembros y de los 
Estados no miembros en calidad de observadores, organizaciones intergubernamentales y 
organizaciones no gubernamentales (ONG) reconocidas como entidades consultivas por el 
Consejo Económico y Social.  

 B. Apertura del período de sesiones 

4. El Sr. Yuri Boychenko, Jefe de la Sección de Lucha contra la Discriminación de la 
Oficina del Alto Comisionado de las Naciones Unidas para los Derechos Humanos 
(ACNUDH) declaró abierta la primera sesión del cuarto período de sesiones del Comité 
Especial sobre la elaboración de normas complementarias, celebrada el 10 de abril de 2012. 
Al dar la bienvenida a los delegados, dijo que cabía esperar que el presente período de 
sesiones fuese tan productivo como el anterior. Señaló la necesidad de elegir al Presidente-
Relator del Comité Especial a fin de pasar a la labor sustantiva del cuarto período de 
sesiones.  

 C. Elección del Presidente-Relator 

5. En su primera reunión, el Comité Especial eligió por aclamación Presidente-Relator 
al Sr. Abdul Samad Minty, Representante Permanente de la República de Sudáfrica ante la 
Oficina de las Naciones Unidas en Ginebra. En sus breves observaciones introductorias, el 
Sr. Minty agradeció al Comité Especial la confianza depositada en él. 

 D. Aprobación del programa 

6. Durante la primera sesión del período de sesiones, el Comité Especial aprobó el 
programa del cuarto período de sesiones (A/HRC/AC.1/4/1). 

 E. Organización de los trabajos 

7. En la primera sesión, el Presidente-Relator presentó el proyecto de programa de 
trabajo contenido en el programa. Anunció que en la tarde, antes de reanudar la sesión, 
habría una reunión de los coordinadores regionales a fin de celebrar consultas adicionales 
sobre el trabajo de trabajo. 

8. En la segunda sesión del Comité Especial se aprobó el programa de trabajo revisado 
en su forma enmendada. 
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9. En la segunda sesión, el Presidente-Relator hizo una declaración introductoria. Dio 
las gracias a los participantes por su comprensión y cooperación y pidió disculpas en 
nombre del anterior Presidente-Relator del Comité Especial, Sr. Jerry Mathews Matjila, el 
cual no pudo estar presente para presidir el Comité Especial debido a su nombramiento 
como Director General del Departamento de Relaciones y Cooperación Internacionales del 
Gobierno de Sudáfrica. Lamentaba asimismo que en su calidad de Presidente, Sudáfrica no 
había podido cumplir su promesa de celebrar consultas con los participantes en el Comité 
Especial a fin de determinar los temas antes del período de sesiones. 

10. El Presidente-Relator observó que, con todo, Sudáfrica instaría a que se eligiera a un 
Presidente-Relator permanente del Comité Especial, mientras éste continuase su labor, dado 
que el país estaba desbordado con otras responsabilidades en otros ámbitos, sin perjuicio de 
la importancia que tenían para Sudáfrica las cuestiones relativas al racismo, la 
discriminación racial, la xenofobia y las formas conexas de intolerancia. 

11. El cuarto período de sesiones prometía ser muy estimulante e interesante habida 
cuenta de los expertos y ponentes que participaban en él. Agradeció a los Estados y a la 
Secretaría sus esfuerzos relacionados con los preparativos del período de sesiones. Cabía 
esperar que las contribuciones y los debates de los participantes proporcionasen al Comité 
Especial la oportunidad de ponderar y comprender los problemas planteados en los 
informes anteriores, así como vincular el mandato del Comité Especial y el párrafo 199 de 
la Declaración y el Programa de Acción de Durban. 

12. El Presidente-Relator afirmó que Sudáfrica había asumido la responsabilidad, en 
nombre del Grupo Africano, de presidir el Comité Especial con el propósito de garantizar 
que, como asociados, los miembros del Comité Especial se esforzasen juntos por resolver 
los problemas. Su objetivo era velar por que el Comité Especial siguiera centrando su labor 
en los tres temas, en el entendimiento de que los demás temas se examinarían más adelante. 
Acogía con interés la posibilidad de colaborar con los participantes durante las dos semanas 
siguientes. 

13. Durante la segunda sesión, tras la aprobación del programa de trabajo, Cuba, en su 
calidad nacional, expresó su obligación de referirse públicamente al clima en que se 
preparó y aprobó el programa de trabajo, en particular con respecto a los esfuerzos 
realizados por ciertos grupos regionales y delegaciones por "boicotear y demorar" la labor 
del Comité Especial. 

14. La Unión Europea declaró que la demora se debía a la "mala preparación y falta de 
transparencia" y al hecho de que, a su juicio, el proyecto de programa de trabajo no 
reflejaba los entendimientos a los que se había llegado en la continuación del tercer período 
de sesiones. Reafirmó su compromiso con la lucha contra el racismo, la discriminación 
racial, la xenofobia y las formas conexas de intolerancia y, señalando que era el Día 
Internacional de Reflexión sobre el Genocidio cometido en 1994 en Rwanda, sugirió que el 
Comité Especial observara un minuto de silencio. 

15. Suiza (en nombre de la Argentina, el Brasil, Chile, el Japón, México, la República 
de Corea y el Uruguay) subrayó su flexibilidad con respecto a los temas que habrían de 
examinarse y expresó satisfacción con el programa de trabajo del período de sesiones, que 
se había aprobado por consenso. Declaró que estas delegaciones siempre habían apoyado 
las contribuciones sustantivas al Comité Especial, por conducto de expertos y ponentes, 
investigaciones y datos, dado que ese era el mejor enfoque para llevar a cabo su labor. 
Lamentaba la "mala preparación" del período de sesiones y el no cumplimiento de las 
propuestas y promesas del anterior Presidente, teniendo en cuenta en particular que la fecha 
del período de sesiones se había cambiado de noviembre a la fecha actual. 

16. El Senegal, en nombre del Grupo Africano, renovó el compromiso del Grupo de 
participar en el Comité Especial y declaró que el programa de trabajo se había aprobado a 
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pesar de la demora impuesta por otros grupos regionales. Esperaba con interés el inicio de 
la labor del Comité Especial, conforme a lo dispuesto en la decisión 3/103 del Consejo de 
Derechos Humanos, especialmente puesto que la reunión se celebraba en el año siguiente al 
décimo aniversario de la aprobación de la Declaración y el Programa de Acción de Durban, 
así como en el Año Internacional de los Afrodescendientes. 

17. El Pakistán, en nombre de la Organización de Cooperación Islámica, observó que las 
nuevas tendencias y manifestaciones del racismo eran una amenaza para las sociedades 
pacíficas en todo el mundo. El delegado afirmó que los musulmanes eran estigmatizados y 
vilipendiados públicamente y en privado en muchas sociedades. Señaló que existían 
actitudes xenófobas que requerían la adopción de medidas de protección adecuadas, de 
carácter tanto legal como constitucional. 

18. El Presidente-Relator pidió que se observara un minuto de silencio como expresión 
de respeto por el Día Internacional de Reflexión sobre el Genocidio cometido en Rwanda y 
de solidaridad con todas las víctimas del racismo, la discriminación racial, la xenofobia y 
las formas conexas de intolerancia y el genocidio. Los participantes del Comité Especial 
observaron un minuto de silencio. 

 III. Debate sobre el tema "Xenofobia" 

19. Del 10 al 13 de abril, de conformidad con su programa de trabajo, el Comité 
Especial sobre la elaboración de normas complementarias escuchó las presentaciones de 
varios expertos sobre el tema "Xenofobia". En la segunda sesión, celebrada el 10 de abril, 
la Sra. Nozipho January-Bardill hizo una presentación sobre las recientes experiencias de 
Sudáfrica en relación con la xenofobia y sus respuestas institucionales. En la tercera sesión, 
celebrada el 11 de abril, el Sr. Patrick Thornberry, miembro del Comité para la Eliminación 
de la Discriminación Racial, hizo una presentación sobre el tema "La xenofobia, con 
referencia especial a la Convención Internacional sobre la Eliminación de todas las Formas 
de Discriminación Racial". En su cuarta sesión, ese mismo día, el Sr. Orest Nowosad, Jefe 
de la Sección de Derechos Civiles y Políticos de la Subdivisión de Procedimientos 
Especiales de la Oficina del Alto Comisionado para los Derechos Humanos, ofreció un 
panorama general de la labor de los titulares de mandatos de procedimientos especiales en 
relación con el problema de la xenofobia. En la quinta sesión, celebrada el 12 de abril, el 
Sr. Duncan Breen, Asociado Superior de la ONG Human Rights First, hizo una 
presentación sobre la lucha contra la violencia xenófoba. En la sexta sesión, celebrada en la 
tarde de ese mismo día, la Sra. Fanny Dufvenmark y la Sra. Christine Aghazarm, de la 
Organización Internacional para las Migraciones (OIM), hicieron presentaciones sobre 
cuestiones relativas a la migración internacional. En la séptima sesión del período de 
sesiones, celebrada el 13 de abril, el Sr. Miguel Hilario-Manënima, del Fondo de las 
Naciones Unidas para la Infancia (UNICEF), hizo una presentación titulada "Más allá de 
las apariencias. La xenofobia en América Latina: es hora de contar a las personas de color". 

20. Debido al número máximo de palabras establecido para el presente informe, los 
resúmenes de estas presentaciones y los debates respectivos celebrados posteriormente 
entre los participantes en la sesión se consignan en el anexo II del informe. 

21. En la segunda parte de la séptima sesión, el Presidente-Relator invitó a los 
participantes a iniciar un debate general sobre la xenofobia haciendo referencia a lo que 
había sido examinado o no examinado durante la semana hasta ese momento. Señaló que, 
salvo en el caso del último ponente, en general los debates no habían adoptado un enfoque 
centrado en las víctimas. 

22. Se refirió a la necesidad de centrar la atención tal vez en los parlamentarios y los 
líderes políticos; y en otros grupos específicos como los niños, los refugiados y los 
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desplazados y en otras situaciones como las situaciones de conflicto y posteriores a los 
conflictos; y en el papel de las clases y la pobreza. Abordó la cuestión de los factores 
históricos como los que existían en Sudáfrica y preguntó qué factores influían en lo que se 
ha heredado y cuál era la base de la experiencia histórica colectiva. 

23. La delegación de la República Bolivariana de Venezuela reiteró la necesidad de 
elaborar normas complementarias en relación con las manifestaciones de xenofobia y 
destacó que era preciso contar con una definición a fin de reforzar la lucha contra la 
discriminación. Esa definición debería estar en consonancia con el mandato del Comité 
Especial, que debería centrarse en la elaboración de normas complementarias, de 
conformidad con la decisión 3/103 del Consejo de Derechos Humanos.  

24. La Unión Europea señaló que todas las presentaciones mostraban que la xenofobia 
era de carácter multifacético y por tanto debía combatirse con medios diversos, como 
legislación, mecanismos y otros instrumentos. A su juicio, ninguno de los ponentes había 
afirmado que existían lagunas evidentes ni sugerido una definición jurídica. La definición 
propuesta por la OIM no era necesariamente útil o pertinente con respecto a la labor del 
Comité Especial. Además, la delegación destacó que en todas las presentaciones se 
señalaba que la xenofobia era un fenómeno multifacético. Según la delegación, la 
xenofobia podía combatirse mediante distintas medidas de lucha contra la discriminación 
por motivos diversos. 

25. La representante de Noruega declaró que el período de sesiones había proporcionado 
a su delegación la oportunidad de reflexionar sobre lo que había estado ocurriendo en el 
contexto nacional. Expresó preocupación por el hecho de que si se elaboraba una 
definición, ésta probablemente resultaría demasiado amplia o demasiado estrecha. Hizo 
hincapié en que la xenofobia constituía un peligro para las personas y un problema grave 
para la democracia, que en sus formas más extremas conducía, entre otras cosas, a la 
discriminación racial, los crímenes de lesa humanidad y el genocidio. Los ataques 
perpetrados en Noruega en 2011 eran traumáticos para toda la población del país. La 
representante observó que esos ataques estaban políticamente motivados por el odio y 
recalcó la importancia de intensificar los esfuerzos por lograr una mayor apertura, 
democracia e inclusión. Noruega estaba comprometida con el respeto incondicional de la 
dignidad humana de todas las personas en todo momento. Con respecto a cuestiones 
prácticas, observó que la protección jurídica no siempre bastaba para garantizar la igualdad 
y que se requerían esfuerzos conjuntos. Noruega estimaba que existía una fuerte base 
jurídica para combatir el racismo y la xenofobia, si bien estaba dispuesta a profundizar el 
debate al respecto. El enfoque que se adopte debería ser empírico, consensual y basado en 
las necesidades reales y en manifestaciones claras y demostrar que los progresos se han 
visto obstaculizados o frenados por la existencia de lagunas en el ordenamiento jurídico. 

26. El Japón, hablando en nombre de la Argentina, el Brasil, México, la República de 
Corea, Suiza y el Uruguay, observó que las ponencias de los expertos habían sido útiles e 
informativas y habían contribuido a dar una visión general más clara y precisa. Destacando 
la dimensión multifacética y la naturaleza intersectorial de la xenofobia, estimaba que en 
esas presentaciones se había abordado la cuestión con un enfoque práctico. La delegación 
observó que no podía concluirse que existiera una necesidad explícita de normas 
complementarias a nivel internacional en materia de xenofobia. Señalando que la labor del 
Comité para la Eliminación de la Discriminación Racial no parecía menoscabada por la 
falta de una definición, el Japón recomendaba que se invitara al Comité a presentar una 
opinión oficial sobre esa cuestión a fin de aclarar de qué modo las disposiciones de la 
Convención Internacional sobre la Eliminación de todas las Formas de Discriminación 
Racial podían interpretarse en relación con la xenofobia. 

27. La representante de China señaló que la xenofobia y los conflictos económicos y 
culturales eran cada vez más frecuentes. Se hizo hincapié en que los instrumentos 
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internacionales vigentes eran en cierta medida obsoletos. Si bien se habían adoptado 
algunas medidas, éstas no eran suficientes y se requería una mayor cooperación 
internacional. Era necesario examinar la cuestión de la xenofobia desde una perspectiva 
jurídica internacional con miras a erradicarla y proteger los derechos de la persona. La 
representante subrayó que lo que se había realizado sólo era el paso inicial para hacer frente 
al problema. 

28. Los Estados Unidos de América señalaron que, si bien los distintos expertos habían 
expresado una pluralidad de opiniones, las recomendaciones de política concretas que 
habían formulado eran bastante coherentes. Sería útil que la Oficina del Alto Comisionado 
para los Derechos Humanos (ACNUDH) repasara las ponencias de los expertos y elaborara 
una matriz simple con las recomendaciones sobre desglose de datos, campañas educativas y 
demás recomendaciones de política. 

29. El representante de Egipto declaró que, si bien convenía en que las ponencias no 
habían proporcionado una definición definitiva de la xenofobia, todos los ponentes 
confirmaron que incumbía a los Estados Miembros elaborar esa definición. Los expertos, 
más que detectar lagunas, evitaron afirmar si era o no necesario elaborar normas 
internacionales. Si no existía la necesidad de elaborar normas complementarias, el 
representante se preguntaba por qué entonces la xenofobia estaba en aumento. Las 
observaciones generales del Comité para la Eliminación de la Discriminación Racial no 
eran suficientes, pues se referían al derecho internacional existente y no a fenómenos 
nuevos como la xenofobia. El representante acogía favorablemente la preparación de una 
matriz con las distintas definiciones de xenofobia presentadas por los expertos, además de 
las contenidas en los párrafos pertinentes de la Declaración y el Programa de Acción de 
Durban y en el documento final de la Conferencia de Examen de Durban. 

30. El representante del Senegal, hablando en nombre del Grupo Africano, hizo hincapié 
en que la decisión 3/103 del Consejo de Derechos Humanos enunciaba claramente el 
mandato del Comité Especial, que no era válido reabrir el debate y que los instrumentos 
jurídicos deberían basarse en la Convención Internacional sobre la Eliminación de todas las 
Formas de Discriminación Racial y la Declaración y el Programa de Acción de Durban. 
Recalcó la necesidad de elaborar definiciones desde un punto de vista jurídico y, a este 
respecto, señaló que la Declaración y el Programa de Acción de Durban recomendaban el 
fortalecimiento de la Convención, la cual no contenía una referencia a la xenofobia; en 
consecuencia, se requería una definición a fin de saber lo que era la xenofobia y garantizar 
la coherencia. De este modo habría transparencia y estabilidad jurídica en beneficio de las 
víctimas. La lucha contra la impunidad y la adopción de un enfoque centrado en las 
víctimas eran el único camino a seguir. El Comité Especial debería promover la prevención 
y el castigo a nivel nacional y garantizar a las víctimas el acceso a la justicia; reforzar los 
mecanismos u órganos pertinentes contra la xenofobia; y organizar campañas de 
sensibilización. 

31. El representante de Austria declaró que la xenofobia era un problema mundial. 
Asimismo, señaló la necesidad de adoptar un enfoque centrado en las víctimas. A este 
respecto, era importante conocer cuáles eran las necesidades de las víctimas y cómo podía 
prestárseles ayuda de manera efectiva. El representante hizo hincapié en que la aplicación 
de los mecanismos existentes era deficiente. Ante tantas recomendaciones formuladas por 
los relatores especiales, la pregunta era cómo mejorar la aplicación. Se declaró partidario de 
una definición más amplia de xenofobia que incluyese otros motivos de discriminación. 

32. La representante del Brasil elogió el enfoque adoptado en el presente período de 
sesiones del Comité Especial de escuchar ponencias a cargo de expertos e invitó al 
Presidente-Relator a utilizar ese enfoque en los períodos de sesiones siguientes. Esbozó 
algunas conclusiones que podrían servir de base a los futuros debates sobre la xenofobia: 
era fundamental adoptar un enfoque orientado a las víctimas; se debería alentar a los 
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gobiernos a ratificar los instrumentos internacionales; y debería aprovecharse el estudio 
realizado en 2007 por el Comité para la Eliminación de la Discriminación Racial sobre las 
lagunas de procedimiento. 

33. El representante de Liechtenstein señaló el creciente consenso existente dentro del 
Comité Especial con respecto a la adopción de un enfoque centrado en las víctimas; por 
tanto, había que velar por que el Comité no debilitara la convergencia existente. A su juicio, 
existía un claro riesgo para el marco actual de la Convención Internacional sobre la 
Eliminación de todas las Formas de Discriminación Racial, que podría resultar 
menoscabada en la medida en que el Comité para la Eliminación de la Discriminación 
Racial había planteado la cuestión de la xenofobia y los Estados habían estado aceptando 
esas recomendaciones. Éstas podrían verse debilitadas por una posible nueva definición 
internacional de xenofobia. 

34. El representante del Pakistán, hablando en nombre de la Organización de 
Cooperación Islámica, hizo hincapié en que el Comité Especial debería reconocer que los 
discursos y actos xenófobos constituían un insulto a las víctimas y en que era necesario 
recabar la intervención de la comunidad internacional sin demora. Además, preguntó por 
qué la xenofobia estaba en aumento si realmente no existían lagunas. Observó que la 
adopción de medidas legales y administrativas resolvería el problema de manera más 
eficiente. La falta de una definición dificultaba la coordinación de los esfuerzos a nivel 
internacional y redundaba en la utilización de diversas interpretaciones. El representante 
afirmó que era necesario lograr un entendimiento común de la xenofobia, de conformidad 
con las disposiciones de la Convención, la Declaración y el Programa de Acción de Durban 
y el documento final de la Conferencia de Examen de Durban. Subrayó que la nacionalidad 
no debería confundirse con la xenofobia, pues hasta los nacionales de un mismo país eran 
víctimas de ataques. El representante señaló la necesidad de abordar el problema de los 
estereotipos negativos y el discurso xenófobo. Hizo hincapié en la necesidad de elaborar 
normas complementarias sobre la xenofobia. 

35. La representante de Sudáfrica declaró que era necesario adoptar medidas legales 
para reglamentar los comportamientos y proteger a las víctimas. Era evidente y sabido 
desde un comienzo que la práctica de la xenofobia existía aunque ésta no se hubiese 
definido. Tomó nota del papel positivo que desempeñaban los medios de comunicación y 
sugirió que fuera objeto de análisis, tal vez en colaboración con la Alianza de 
Civilizaciones de las Naciones Unidas. Observó que los protocolos facultativos de algunos 
instrumentos de las Naciones Unidas que se habían aprobado, que incluían mecanismos de 
presentación de quejas, no menoscababan el mecanismo ni la protección ofrecida. 

36. El representante de Francia afirmó que el párrafo 199 del Programa de Acción de 
Durban, en el que se recomendó que la Comisión de Derechos Humanos preparase normas 
internacionales complementarias para fortalecer y actualizar los instrumentos 
internacionales contra el racismo, la discriminación racial, la xenofobia y las formas 
conexas de intolerancia en todos sus aspectos constituía la base del compromiso de su 
Gobierno. Señaló que Francia había adoptado una definición estrecha de temor u odio 
contra los no ciudadanos y los no nacionales con el fin de reforzar el derecho penal. Este 
enfoque estaba perfectamente en consonancia con las disposiciones de la Convención 
Internacional sobre la Eliminación de todas las Formas de Discriminación Racial. Precisó 
que en algunos casos el Comité para la Eliminación de la Discriminación Racial había 
utilizado tanto la definición restringida como la definición más amplia. Dudaba de que 
fuera necesario elaborar una definición dado que los artículos 2, 4 y 6 de la Convención 
estipulaban que las víctimas estaban protegidas por la ley. Reiteró que ninguno de los 
expertos había señalado que hubiese lagunas en el marco internacional, sólo que era 
necesario mejorar la aplicación. 
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37. La representante de Suiza puso de relieve la necesidad de considerar si una 
definición sería útil o contraproducente para las víctimas. Observó que la matriz de 
definiciones elaboradas por los expertos sugerida por el representante de Egipto podría ser 
útil pero sólo probaría lo difícil que resultaba hallar una definición. 

38. El Presidente-Relator constató que había divergencia de opiniones con respecto a las 
lagunas y las definiciones y resaltó la necesidad de considerar la información 
empíricamente y examinar de forma objetiva las diversas cuestiones planteadas. Observó 
que, incluso una vez hecho esto, podría seguir habiendo opiniones diferentes. 

 IV. Debate sobre el tema "Creación, designación o 
mantenimiento de mecanismos nacionales con competencia 
para ofrecer protección contra todas las formas y 
manifestaciones del racismo, la discriminación racial, la 
xenofobia y las formas conexas de intolerancia y prevenirlas" 

39. Los días 16 y 17 de abril, de conformidad con su programa de trabajo, el Comité 
Especial sobre la elaboración de normas complementarias escuchó presentaciones de 
expertos sobre el tema "Creación, designación o mantenimiento de mecanismos nacionales 
con competencia para ofrecer protección contra todas las formas y manifestaciones del 
racismo, la discriminación racial, la xenofobia y las formas conexas de intolerancia y 
prevenirlas". En su octava sesión, celebrada el 13 de abril, el Comité Especial escuchó 
sendas presentaciones sobre ese tema a cargo de Vladlen Stefanov, Jefe de la Sección de 
Instituciones Nacionales y Mecanismos Regionales del ACNUDH, y de Zanofer Ismalebbe, 
Asesor de Derechos Humanos del Programa de las Naciones Unidas para el Desarrollo 
(PNUD) en Ginebra. 

40. En la novena sesión, celebrada el 16 de abril, Patrick Charlier, del Centro belga para 
la igualdad de oportunidades y la lucha contra el racismo examinó las cuestiones de cómo 
seleccionar un mecanismo nacional, la situación de los mecanismos y sus atribuciones. En 
la 10ª sesión, celebrada más tarde ese mismo día, Josef DeWitte, Presidente de la Red 
europea de organismos para la promoción de la igualdad de trato (Equinet) hizo una 
ponencia ante el Comité Especial en la que explicó el mandato, el papel y las funciones del 
Centro Belga. Además, esbozó el mandato y la labor de la Red. 

41. En la 11ª sesión, celebrada el 17 de abril, Bucio Mujica, Presidente del Consejo 
Nacional para Prevenir la Discriminación (CONAPRED) de México, hizo una presentación 
sobre los mecanismos nacionales de lucha contra la discriminación, haciendo especial 
hincapié en su propia organización. André Castella, Director de la Oficina para la 
Integración de los Extranjeros del Cantón de Ginebra, hizo uso de la palabra ante los 
participantes en el Comité Especial en su 12ª sesión. 

42. Debido al límite máximo de palabras previsto para el presente informe, los 
resúmenes de todas estas presentaciones y los respectivos debates celebrados 
posteriormente entre los participantes en la sesión se consignan en el anexo II del informe. 

 V. Debate sobre el tema "Lagunas de procedimiento de la 
Convención Internacional sobre la Eliminación de todas las 
Formas de Discriminación Racial" 

43. En la 13ª sesión, celebrada el 18 de abril, Alexey Avtonomov, Presidente del Comité 
para la Eliminación de la Discriminación Racial, hizo una ponencia titulada "Lagunas de 
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procedimiento que impiden la aplicación plena y adecuada de la Convención Internacional 
sobre la Eliminación de todas las Formas de Discriminación Racial". Señaló que, por el 
momento, el Comité estimaba que las disposiciones sustantivas de la Convención 
Internacional sobre la Eliminación de todas las Formas de Discriminación Racial eran 
suficientes para combatir la discriminación racial en las condiciones contemporáneas. A 
juicio del Comité, en un futuro cercano estaría en condiciones de resolver los problemas sin 
modificar la Convención. No obstante, el Comité opinaba que el establecimiento de ciertos 
nuevos procedimientos podría aumentar la eficacia de sus actividades como órgano de 
supervisión. El Comité estimaba que la falta de ciertos procedimientos era lo que constituía 
las lagunas de la Convención. El Comité prestaba gran atención a las cuestiones relativas a 
la xenofobia, teniendo en cuenta que la definición de discriminación racial contenida en la 
Convención abarcaba muchos aspectos distintos. Advirtió que cualquier otra definición 
podría restringir la definición actual. Señaló que si bien más adelante podría ser necesario 
reformular la definición, no era el caso actualmente. Añadió que si se elaborara un 
protocolo facultativo de la Convención éste debería centrarse en procedimientos adicionales 
relacionados con las investigaciones, las pesquisas, los procedimientos para evaluar 
situaciones o las visitas a los países. 

44. El Sr. Avtonomov explicó que, dado que a veces podían pasar años antes de poder 
actuar, el Comité sugería la adopción de un procedimiento estándar con arreglo al cual los 
expertos podían visitar el país objeto de preocupación e investigar la situación de forma 
más rápida. Por ejemplo, uno o dos expertos podían realizar la visita, reunir información de 
primera mano y presentar un informe al Comité. A este respecto, el Comité para la 
Eliminación de la Discriminación Racial había solicitado que se considerara la posibilidad 
de elaborar un protocolo facultativo. La formulación propuesta para los procedimientos 
adicionales variaban: algunos expertos sugerían la denominación de visita de evaluación; 
otros preferían la de investigación o procedimiento de investigación. Afirmó que el Comité 
era consciente de que toda visita a un país requeriría recursos financieros adicionales; sin 
embargo, algunos órganos encargados de la supervisión de los tratados ya disponían de 
tales procedimientos. Esta propuesta también estaba en consonancia con los actuales 
procesos de armonización de dichos órganos. 

45. El Sr. Avtonomov afirmó que un segundo procedimiento denominado visita de 
evaluación o visita de seguimiento sería muy útil con respecto tanto a las observaciones 
finales ya formuladas como a los casos en que no se había presentado un informe periódico. 
Un experto del Comité para la Eliminación de la Discriminación Racial, que sería el relator 
para el país del Estado interesado, podía encargarse de la visita de seguimiento sugerida, lo 
cual también contribuiría a la preparación de los informes periódicos. 

46. El representante del Senegal, hablando en nombre del Grupo Africano, dijo que el 
Sr. Thornberry también había señalado que no había lagunas en la Convención 
Internacional sobre la Eliminación de todas las Formas de Discriminación Racial, opinión 
que era contraria a la del Grupo Africano. Recalcó una vez más la cuestión de la 
inseguridad jurídica y el hecho de que la xenofobia no estaba abarcada en el marco de la 
Convención, y sugirió que tal vez el fenómeno de la migración de personas no era 
suficientemente conocido en la época en que se aprobó la Convención. Hizo hincapié en 
que habían pasado muchos años desde la aprobación de la Convención y que valía la pena 
reexaminarla. El fenómeno de la xenofobia era mucho más visible hoy. Solicitó que se 
proporcionara una explicación más sustantiva del procedimiento de investigación 
propuesto, recordando que ya existían procedimientos de alerta temprana y acción urgente. 
Tomó nota del papel del Consejo de Seguridad en las esferas del mantenimiento de la paz y 
la seguridad y puso de relieve asimismo las atribuciones del Tribunal Penal Internacional. 
A este respecto, preguntó si no habría una posible duplicación de tareas. 
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47. El representante de los Estados Unidos de América subrayó que no sólo era 
innecesario, sino también peligroso, modificar la definición de discriminación racial 
contenida en la Convención, tal como se desprendía de la presentación hecha por el 
Sr. Avtonomov. Señaló que se había dicho repetidamente que la xenofobia era un fenómeno 
nuevo, lo que no era correcto: la xenofobia podía ser una palabra nueva para describir un 
problema antiguo, si bien existía desde hacía mucho tiempo. En cuanto a los nuevos 
procedimientos propuestos, el representante preguntó de qué forma el Comité para la 
Eliminación de la Discriminación Racial evitaría la duplicación de las actividades 
realizadas por el Consejo de Derechos Humanos o el ACNUDH. Solicitó información 
asimismo sobre los costos relacionados con los nuevos procedimientos propuestos. 

48. El representante de la Unión Europea destacó que era sumamente importante aplicar 
las normas y los procedimientos existentes. Con respecto a estos últimos, hizo hincapié en 
la necesidad de utilizarlos de forma óptima en términos del cumplimiento con los 
procedimientos de presentación de informes y del seguimiento de la aplicación de las 
observaciones y recomendaciones del Comité para la Eliminación de la Discriminación 
Racial. El representante preguntó al Sr. Avtonomov su opinión sobre cómo esto se podría 
lograr. Además, preguntó si, para poner en marcha la visita de evaluación sugerida, se 
requeriría una decisión del Comité o una solicitud por parte del país. 

49. En relación con el valor añadido del procedimiento de investigación propuesto, el 
Sr. Avtonomov observó que de esta forma el Comité para la Eliminación de la 
Discriminación Racial estaría en condiciones de formular recomendaciones de índole 
preventiva. Las visitas a los países tenían por objeto reunir información. El hecho de que se 
estaba llevando a cabo una investigación significaba que existía una posible violación. No 
había duplicación con la labor del Consejo de Seguridad o el Tribunal Penal Internacional. 
El orador explicó que había un número limitado de quejas individuales que se habían 
presentado el Comité. Sugería que era necesario aumentar la sensibilización sobre esta 
propuesta. 

50. El Brasil preguntó de qué forma podían colmarse las lagunas en el contexto del 
proceso constante de mejoramiento de los órganos encargados de la supervisión de los 
tratados. 

51. El representante de Cuba recalcó que su Gobierno no podía estar de acuerdo con los 
procedimientos propuestos y las observaciones formuladas, y señaló que muchas de esas 
propuestas no eran nuevas y no habían sido formuladas por Estados Miembros, sino por 
expertos académicos, investigadores, etc. Cuba no podía hacer suyas propuestas cuyo fin 
era aumentar la vigilancia de los Estados y además ponía en duda la disponibilidad de 
recursos para esos nuevos procedimientos. 

52. El representante de la Federación de Rusia preguntó que tipo de interesados 
participarían en las visitas de evaluación, si se limitarían a autoridades estatales o si habría 
interacción con otros interesados como las ONG y las víctimas. Se hizo una pregunta 
similar con respecto a las visitas de seguimiento propuestas. El representante preguntó si 
ello modificaría el procedimiento por el cual los Estados debían contribuir a responder las 
solicitudes dentro de un año. 

53. Con respecto a las visitas a los países, el Sr. Avtonomov afirmó que no podía 
aplicárseles el mismo procedimiento que a las denuncias individuales dado que eran de 
naturaleza distinta. Las visitas a los países podrían equipararse a las misiones de 
determinación de hechos cuyo fin era la reunión de información y que a estos efectos las 
reuniones deberían incluir a autoridades estatales, ONG y víctimas. Las visitas de 
seguimiento se basarían en las recomendaciones del Comité para la Eliminación de la 
Discriminación Racial y, por tanto, se centrarían en las instituciones del Estado, puesto que 
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éstas eran las encargadas de su aplicación, sin embargo, también sería posible celebrar 
reuniones con algunas ONG. 

54. El Pakistán, en nombre de la Organización de Cooperación Islámica, hizo hincapié 
en la necesidad de definir la xenofobia, dado que los Estados partes hacían interpretaciones 
diversas. Además, el Comité para la Eliminación de la Discriminación Racial tendría 
dificultades para adoptar un enfoque universal y coherente habida cuenta de que podría 
examinar la xenofobia en el marco de un informe periódico y no de otro. 

55. La representante de Sudáfrica preguntó cómo podrían las visitas de seguimiento 
propuestas reforzar la capacidad de los Estados para elaborar los informes periódicos. 
Deseaba saber asimismo si el procedimiento de investigación propuesto reemplazaría la 
obligación de presentar informes y preguntó además acerca de su complementariedad con 
los procedimientos especiales y los criterios en que se basarían esas visitas.  

56. El representante de Italia señaló que la aplicación de la Convención Internacional 
sobre la Eliminación de todas las Formas de Discriminación Racial era sumamente 
importante. Cuestionó el período de seis meses previsto y también pidió que se aclarara si 
el resumen proporcionado por el Estado parte se incluiría en el informe a la Asamblea 
General. 

57. En respuesta a una pregunta formulada por el Pakistán en nombre de la 
Organización de Cooperación Islámica, el Sr. Avtonomov señaló que el Comité para la 
Eliminación de la Discriminación Racial había estado examinando la cuestión de la 
utilización de perfiles y estereotipos y a menudo había condenado ambas prácticas en sus 
observaciones finales. Si las definiciones de xenofobia y utilización de perfiles y 
estereotipos estuviesen incluidas en la Convención, el Comité aplicaría esas definiciones y 
abordaría así los nuevos problemas. En su opinión, los miembros del Comité no estaban 
absolutamente opuestos a la inclusión de una nueva definición; más bien, estimaban que 
debía centrarse la atención en colmar las lagunas de procedimiento a fin de reforzar su 
labor. Añadió que no podía recordar ni un caso de xenofobia que no hubiese sido tratado 
por el Comité, dado que siempre incluía al menos uno de los motivos enunciados en el 
artículo 1 de la Convención.  

58. En la 14ª sesión, celebrada el 18 de abril, el Presidente-Relator invitó a los 
participantes a iniciar un debate general y un intercambio de opiniones sobre el tema 
"Creación, designación o mantenimiento de mecanismos nacionales con competencia para 
ofrecer protección contra todas las formas y manifestaciones del racismo, la discriminación 
racial, la xenofobia y las formas conexas de intolerancia y prevenirlas". 

59. La Unión Europea declaró que los mecanismos nacionales eran importantes para 
garantizar la aplicación de un enfoque centrado en las víctimas y en los medios de 
reparación y la prevención de la discriminación. Los mecanismos nacionales podían 
contribuir a garantizar la protección efectiva y la reparación a las víctimas de 
discriminación mediante la prestación de asistencia letrada a las víctimas durante las 
actuaciones judiciales y, si se les confiasen funciones cuasi judiciales, podían 
complementar los generalmente largos, inaccesibles y costosos procesos judiciales. 
Además, las medidas de reparación eran un medio necesario pero no suficiente de combatir 
la discriminación. Era igualmente importante que los mecanismos nacionales previnieran la 
discriminación mediante campañas de sensibilización, capacitación de periodistas y otras 
actividades afines. 

60. La elección o combinación de los mecanismos debería depender del contexto local. 
La Unión Europea también acogía favorablemente la cooperación y el intercambio de 
buenas prácticas entre los distintos mecanismos nacionales y entre los mecanismos 
nacionales y los organismos de las Naciones Unidas. Era necesario seguir explorando las 
potencialidades de los mecanismos nacionales a fin de mejorar la aplicación de las normas 
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internacionales existentes y aumentar así su eficacia. Podría ser útil que el Comité, en un 
período de sesiones futuro, examinara más a fondo las directrices para el establecimiento de 
los mecanismos nacionales. 

61. En nombre del Grupo Africano, el Senegal instó a que se crearan mecanismos 
nacionales en los países que aún no existían. Esos mecanismos deberían incluir en sus 
mandatos las cuestiones relativas al racismo, la discriminación racial, la xenofobia y las 
formas conexas de intolerancia. Deberían basarse en un enfoque centrado en las víctimas y 
velar por que las víctimas tengan acceso a ellos. Donde existan instituciones nacionales y 
un órgano especializado debería asegurarse la coordinación entre ambos a fin de lograr una 
mayor eficiencia. El Senegal añadió que el ACNUDH debería proporcionar asistencia 
técnica apropiada a los Estados para que puedan establecer instituciones nacionales de 
derechos humanos. 

62. Francia observó que la conciliación a nivel nacional y la creación de redes en el 
plano regional eran medios eficaces de apoyar la consecución de resultados directos en 
beneficio de las víctimas sobre el terreno. 

63. El Presidente-Relator convino en que los mecanismos deberían tener en cuenta el 
contexto local y añadió que el Comité tal vez desee considerar en algún momento el papel, 
la naturaleza y los beneficios de los mecanismos regionales para combatir el racismo, la 
discriminación racial, la xenofobia y las formas conexas de intolerancia, así como la 
manera en que los mecanismos nacionales pueden contribuir a enfocar los problemas desde 
una perspectiva regional. Se refirió al Mecanismo de examen entre los propios países 
africanos y a sus logros en relación con cuestiones comunes de gobernanza como un 
ejemplo de ello y destacó asimismo el papel desempeñado por las organizaciones religiosas. 

64. Los Estados Unidos de América acogieron con beneplácito la intervención del 
Presidente-Relator con respecto a los mecanismos regionales, señalando que la 
Organización de los Estados Americanos y la Organización para la Seguridad y la 
Cooperación en Europa también eran ejemplos de iniciativas regionales que, por medio de 
evaluaciones de los países, constituían mecanismos para la presentación de denuncias 
individuales e iniciativas relacionadas con la discriminación basada en la religión y el 
credo. Estos enfoques regionales merecían ser examinados por el Comité más adelante. 

65. Egipto declaró que en futuros períodos de sesiones sería útil escuchar ponencias 
sobre normas regionales. Reiteró el mandato del Comité Especial, añadiendo que si bien 
deberían adoptarse medidas sobre el terreno a nivel nacional, éstas deben basarse en las 
normas y los mecanismos internacionales.  

66. Cuba subrayó que los mecanismos nacionales eran importantes, pero que debían 
estar vinculados a la cultura soberana e individual y a las características de cada país. Había 
una gran necesidad de intercambiar prácticas óptimas e información. 

67. Liechtenstein afirmó que los mecanismos nacionales eran los más próximos a las 
víctimas y eran los más apropiados para abordar los problemas de racismo, discriminación 
racial, xenofobia y formas conexas de intolerancia a nivel interno. Señaló que la referencia 
a la obligación de los Estados partes de establecer mecanismos nacionales podía incluirse 
en el marco de toda iniciativa encaminada a colmar las lagunas de procedimiento de la 
Convención Internacional sobre la Eliminación de todas las Formas de Discriminación 
Racial. 

68. El representante de los Estados Unidos de América añadió que el Comité aún no 
había tenido conocimiento de una instancia o situación concreta en que la falta de una 
definición limitara la capacidad del Comité para la Eliminación de la Discriminación Racial 
para examinar la cuestión o en que un mecanismo nacional no pudiese examinar una 
cuestión debido a una laguna sustantiva del derecho internacional. 
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69. Sudáfrica hizo hincapié en que el tema de los mecanismos nacionales era de carácter 
intersectorial y señaló su importancia para garantizar la aplicación a nivel nacional. La 
representante recordó que si bien esos mecanismos eran nacionales, los Principios de París 
habían sido elaborados y aprobados a nivel de la Asamblea General. Con respecto a la 
interpretación "estrecha" o "amplia" de la xenofobia, había efectivamente una incoherencia, 
lo que sugería que desde el punto de vista metodológico sería importante excluir lo que no 
era xenofobia. 

70. Túnez subrayó la importancia de los dirigentes políticos y puso de relieve el papel 
que cabía a la Unión Interparlamentaria (UIP). Observó que el gran número de Estados que 
había formulado reservas al artículo 4 de la Convención Internacional sobre la Eliminación 
de todas las Formas de Discriminación Racial era un obstáculo considerable para la 
aplicación efectiva. 

71. En el curso de esta sesión se celebró también un debate general e intercambio de 
opiniones sobre el tema "Lagunas de procedimiento de la Convención Internacional sobre 
la Eliminación de todas las Formas de Discriminación Racial". 

72. La representante de Suiza (en nombre de la Argentina, el Brasil, Chile, el Japón, 
México, la República de Corea y el Uruguay) destacó la continuada pertinencia de la 
Convención y de sus procedimientos de vigilancia y añadió que el Sr. Avtonomov había 
demostrado el efecto concreto de examinar sus lagunas de procedimiento. Con respecto a la 
xenofobia, afirmó que era necesario seguir debatiendo y examinando la cuestión. 

73. Liechtenstein hizo observaciones sobre la propuesta de establecer un procedimiento 
de investigación y de evaluación sobre el terreno, recalcando que éstos deberían ser 
únicamente instrumentos de procedimiento y que no se crearían nuevos motivos o derechos 
sustantivos. Sería conveniente considerar un procedimiento de evaluación que permitiera al 
experto del Comité examinar la situación nacional. 

74. El Senegal, en nombre del Grupo Africano, afirmó, con respecto al procedimiento de 
evaluación (presentación de informes), sería útil examinar la razón de las demoras en la 
presentación de los informes de los Estados, así como el valor añadido de las visitas de 
seguimiento, dado que había otras misiones pertinentes, incluidas las de los titulares de 
mandatos. 

75. Cuba señaló que el mandato del Comité consistía en elaborar normas 
complementarias y no procedimientos. A su juicio, los mecanismos y procedimientos del 
Comité eran suficientes y el Comité ya tenía dificultades para administrar su actual 
volumen de trabajo. 

76. Sudáfrica expresó su desacuerdo con el argumento aducido por algunas delegaciones 
de que la adopción de una interpretación estrecha o amplia de la xenofobia era 
contraproducente, así como con la afirmación de que esa consideración podría menoscabar 
las decisiones adoptadas y los logros alcanzados por el Comité. Una nueva definición no 
acarreaba riesgo alguno, pues sería contrario a la inclinación de los Estados Miembros 
acordar una norma que menoscabaría decisiones o normas anteriores. Egipto concordaba 
con Sudáfrica y con la intervención del Senegal en nombre del Grupo Africano en que el 
Comité tenía la tarea de examinar las lagunas sustantivas y, a su juicio, un debate sobre las 
lagunas de procedimiento estaba fuera de contexto. 

77. Francia afirmó que el tema de los mecanismos nacionales debería mantenerse en el 
programa a fin de seguirlo examinando más adelante y reconoció que había distintas 
interpretaciones entre los miembros del Comité. El representante recordó que el párrafo 199 
de la Declaración y el Programa de Acción de Durban y el documento final de la 
Conferencia de Examen de Durban no limitaban la cuestión a las lagunas de procedimiento 
o sustantivas. Se tomó nota de la importancia de fortalecer los órganos creados en virtud de 
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tratados y se expresó agradecimiento por las propuestas presentadas por el Comité para la 
Eliminación de la Discriminación Racial con el fin de colmar las lagunas de procedimiento. 

 VI. Aprobación del informe 

78. El Presidente-Relator declaró abierta la 15ª sesión, celebrada el 20 de abril, y 
anunció que el proyecto de informe del período de sesiones se había distribuido a los 
participantes. Invitó a los participantes a examinar el proyecto de informe del período de 
sesiones a fin de garantizar su exactitud y proponer modificaciones únicamente cuando se 
tratase de errores de carácter objetivo o técnico. 

79. El Presidente-Relator también informó a los participantes de que, bajo su propia 
responsabilidad, había preparado conclusiones y recomendaciones de la presidencia, que 
había puesto en conocimiento de los coordinadores regionales la tarde anterior y que 
presentaría al pleno del Comité. Tras su intervención oral en relación con el documento se 
distribuirían copias de éste a los participantes. Atendiendo a la solicitud de las 
delegaciones, el Presidente levantó la sesión para que éstas pudiesen celebrar consultas 
sobre un documento final acordado del período de sesiones. 

80. Tras la reanudación de la 15ª sesión, el Presidente-Relator leyó el texto de las 
conclusiones y recomendaciones de la presidencia, titulado "Resumen del Presidente-
Relator, Excmo. Sr. Minty, Representante Permanente de la República de Sudáfrica" (véase 
el anexo I del presente informe). 

81. El representante de Liechtenstein señaló que el Presidente-Relator había elaborado 
el resumen del período de sesiones bajo su propia responsabilidad y haciendo uso de sus 
prerrogativas. El representante afirmó que su entendimiento de los debates difería del 
consignado en el resumen. Expresó formalmente su desacuerdo con el párrafo 15 del 
resumen del Presidente-Relator y señaló que la afirmación allí contenida menoscababa la 
protección proporcionada a las víctimas de xenofobia en el marco de la Convención 
Internacional sobre la Eliminación de todas las Formas de Discriminación Racial. 

82. La Unión Europea también reiteró que se trataba de un resumen del Presidente-
Relator y no del Comité Especial. La Unión Europea estaba en desacuerdo con algunas 
partes del resumen del Presidente-Relator, en particular con respecto a la existencia de 
lagunas. Hizo hincapié en que en el período de sesiones no se había determinado que 
existiesen lagunas sustantivas en la Convención, especialmente en relación con la 
xenofobia, que fuese necesario colmar. Entendía que el documento del Presidente-Relator 
figuraría como anexo del informe sobre el cuarto período de sesiones. 

83. El Senegal, en nombre del Grupo Africano, sugirió varias precisiones y propuestas 
de reformulación del resumen elaborado por el Presidente-Relator. El Pakistán, en nombre 
de la Organización de Cooperación Islámica, apoyó la intervención del Grupo Africano y 
expresó su reconocimiento al Presidente-Relator por haber compartido sus ideas, señalando 
que el resumen requería un examen más a fondo. 

84. Los Estados Unidos de América, si bien no formularon observaciones detalladas 
sobre el resumen del Presidente-Relator, entendían que el documento contenía las 
observaciones personales del Presidente-Relator. El representante pasó a hacer algunas 
observaciones generales y reiteró que los esfuerzos o las propuestas para redactar nuevas 
definiciones que reemplazaran o suplementaran las contenidas en la Convención eran no 
sólo innecesarios, sino peligrosos. Recordó, con respecto a la violencia y la discriminación 
basadas en la religión o el credo, que en anteriores períodos de sesiones del Comité 
Especial los Estados Unidos habían propuesto la adopción de medidas internacionales y 
apoyaban la aplicación de la resolución 16/18 del Consejo de Derechos Humanos. El 
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representante observó que en los Estados Unidos el apoyo a la libertad de expresión y de 
opinión era bipartidista y que la reserva de los Estados Unidos al artículo 4 de la 
Convención se basaba en una cuestión de principio y no de política. 

85. Suiza (en nombre de la Argentina, el Brasil, Chile, el Japón, México, la República 
de Corea y el Uruguay) también afirmó que entendía que el documento representaba las 
opiniones personales del Presidente-Relator. Subrayó la importancia de los preparativos 
entre períodos de sesiones con miras a preparar debidamente el quinto período de sesiones. 

86. Cuba expresó su apoyo al resumen del Presidente-Relator, en particular porque 
observaba que la elaboración de normas y principios para hacer frente a la xenofobia era no 
solo una necesidad sino también una prioridad. 

87. China agradeció al Presidente-Relator su resumen y le expresó su pleno apoyo, pues 
había señalado el buen camino para dar mayor impulso a esa labor. 

88. En respuesta, el Presidente-Relator afirmó que su resumen no era sino un grupo de 
conclusiones y recomendaciones de la presidencia y su contenido se reflejaría en el anexo 
del informe final sobre el cuarto período de sesiones. No era un texto negociado, por lo que 
no se considerarían sugerencias o enmiendas al respecto. Estaba redactado de manera muy 
general. No obstante, ahora cabía al Comité Especial utilizarlo o no, según estimara 
conveniente. Esperaba con interés las conclusiones del período de sesiones sobre la vía a 
seguir. 

89. En la 16ª sesión se aprobó el informe sobre el cuarto período de sesiones ad 
referendum, en el entendimiento de que las delegaciones recibirían una versión revisada del 
proyecto de informe antes del 4 de mayo de 2012, respecto del cual podían enviar 
correcciones de carácter técnico, por escrito, a la Secretaría a más tardar el 18 de mayo de 
2012. 

90. En esa sesión, la delegación del Senegal, en nombre del Grupo Africano, también 
presentó un texto acordado titulado "Proyecto de conclusiones del Comité Especial sobre la 
elaboración de normas complementarias sobre su cuarto período de sesiones". Tras 
introducir correcciones de carácter técnico propuestas por la Unión Europea y Egipto, el 
texto fue aprobado por consenso con el tenor siguiente: 

 "El Comité Especial, en aras de cumplir su mandato, decidió: 

 Invitar a la presidencia del Comité Especial a celebrar consultas oficiosas, 
dentro de los recursos disponibles, con los coordinadores regionales y políticos entre 
los períodos de sesiones cuarto y quinto del Comité Especial, con el fin de preparar 
el quinto período de sesiones y reunir propuestas concretas para debatir los temas de 
la xenofobia; la creación, designación o mantenimiento de mecanismos nacionales 
con competencia para ofrecer protección contra todas las formas y manifestaciones 
del racismo, la discriminación racial, la xenofobia y las formas conexas de 
intolerancia y prevenirlas; y las lagunas de procedimiento con respecto a la 
Convención Internacional sobre la Eliminación de todas las Formas de 
Discriminación Racial, de conformidad con su mandato; 

 Solicitar al ACNUDH que envíe un cuestionario, dentro de los recursos 
existentes, a fin de reunir información sobre los tres temas examinados durante el 
cuarto período de sesiones del Comité Especial y en el informe conexo (xenofobia, 
mecanismos nacionales y lagunas de procedimiento), incluidos marcos y prácticas 
legales y judiciales, medidas sustantivas y procesales, en consonancia con el 
mandato del Comité Especial, y posibles recomendaciones; 

 Invitar al ACNUDH a que refleje las respuestas al cuestionario en su sitio 
web y, en consulta con la presidencia, prepare un resumen de las respuestas al 
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cuestionario que se reciban entre esos períodos de sesiones a fin de examinarlo 
durante el quinto período de sesiones; 

 Recomendar que en el quinto período de sesiones del Comité Especial se 
examinen uno o varios nuevos temas contenidos en el informe del tercer período de 
sesiones del Comité Especial (A/HRC/18/36) u otros temas propuestos en el 
intervalo entre períodos de sesiones." 

91. Varias delegaciones (la Unión Europea; el Pakistán, en nombre de la Organización 
de Cooperación Islámica; el Senegal, en nombre del Grupo Africano; Sudáfrica; los Estados 
Unidos de América; Cuba, en nombre del Grupo de Estados de América Latina y el Caribe 
(GRULAC); y Suiza, en nombre de la Argentina, el Brasil, Chile, el Japón, México, la 
República de Corea y el Uruguay) hicieron uso de la palabra para expresar agradecimiento, 
en particular al Presidente-Relator, por la forma en que dirigió el período de sesiones. 

92. Al clausurar la sesión, el Presidente-Relator agradeció los valiosos esfuerzos de 
todos los participantes y tomó nota con satisfacción de que el Comité Especial, en su cuarto 
período de sesiones, había aprobado por consenso su programa de trabajo y las 
conclusiones del período de sesiones. Si bien quedaba aún mucho por hacer, el Comité 
Especial había logrado trazar algunas pautas de acción para el futuro. 
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Anexos 

Anexo I 

[English only] 

  Summary of the Chairperson-Rapporteur: H.E. Abdul 
Samad Minty, Permanent Representative of the Republic of 
South Africa 

 A. Introductory/opening remarks 

1. The meeting was opened by the Chairperson-Rapporteur in which he expressed an 
apology for being unable to fulfil the pledge to consult on the two topics before the 
Committee, and for being unable to avail South Africa’s input on the issue of Xenophobia 
in a timely manner, where after he submitted a programme of work. 

2. In the meeting, concerns were expressed by some delegations about the failure to 
meet commitments undertaken during the Third Session of the Ad Hoc Committee, and the 
resulting inadequate preparations for the 4th Session, including the lack of transparency in 
preparing the programme of work, which in their view, was unbalanced.  

3. Other delegations expressed concern at the manner in which agreement on the 
programme of work was delayed, which according to them also included threats to delay 
the proceedings in the Ad Hoc Committee. 

4. The Chairperson-Rapporteur reminded the Committee that South Africa had 
accepted to chair the Ad Hoc Committee on an interim basis as indicated in the report of the 
Third Session, and urged that a permanent chair be found as South Africa is inundated with 
other responsibilities elsewhere. He also informed that Ambassador January-Bardill would 
be presenting a paper on the South African experience on Xenophobia.  

5. Furthermore, the Chairperson-Rapporteur thanked Member States and the UN 
Secretariat for ensuring that panellists were available for the current session, which would 
afford the Committee an opportunity to reflect on and understand the issues raised in 
previous reports, as well as the link between the mandate of the Committee and paragraph 
199 of the Durban Declaration and Programme of Action. The Chairperson-Rapporteur also 
reminded that other topics would still be considered by the Committee. 

6. On the substantive issues, it was already apparent that there were divergent views on 
the need to elaborate Complementary Standards to address the emerging/contemporary 
forms/manifestations of racism and racial discrimination such as xenophobia. 

7. There was a perspective that argued for the need to focus on addressing 
contemporary forms and manifestations of racism, such as xenophobia, which have not 
been provided for in existing international human rights law instruments, in particular, the 
International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD). In this regard, a need to elaborate an international legal and conceptual 
framework was expressed. 

8. There was also, a contrasting perspective that sought proof of the ineffectiveness of 
the non-discrimination provisions within the existing international human rights 
instruments, as a basis to determine the need to elaborate Complementary International 
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Standards to address the contemporary forms and manifestation of racism and racial 
discrimination such as Xenophobia. 

9. The third perspective maintained that the ICERD was sufficient to address the 
existing gaps. 

 B. Issues emanating from the thematic discussion on xenophobia 

10. It was apparent that in the case of racism and racial discrimination, these pertain to 
discrimination expressed against settled groups of persons who live in the same country and 
constitute a racial group, a community of Indigenous people, minorities and others who 
over a considerable period of time, have become settled communities subjected to 
discrimination emanating from established structures, systems and patterns of treatment that 
becomes virtually self-perpetuating in many forms, including structural discrimination. 
These groups fall squarely within the categories of the victims as outlined in the DDPA. 

11. There is no normative definition of xenophobia in international human rights 
instruments. However, Xenophobia is manifested as hostility, aggressiveness and even 
hatred that is mainly directed at strangers and non-citizens who are usually newcomers and 
who experience/are subjected to severe discrimination which arises from a latent or active 
predisposition to racism which becomes a much harsher expression of attitudes and 
behaviour, and even violence. It does have some factors or components that if not common 
to, have features of racism but involve greater hostility, while some acts amount to virtual 
intimidation with a message that those persons are not wanted in the host community and 
that they should leave or face greater hostility and hatred. Thus in some of the acts they 
actually convey a strong message of deep threat which is reinforced by actual actions 
including violence. This amounts to a total behaviour pattern that emphasises the virtual 
exclusion of those persons, who are subjected to abuse, discrimination and hatred targeted 
at a specific group, including violence. 

12. It also emerged that there are underlying socio-economic factors, especially 
conditions where there is relative deprivation, extreme poverty and unemployment, which 
usually accompany the manifestation of Xenophobia, resulting in the violation of human 
rights, in particular, the right to non-discrimination. 

13. There are various views about the definition of Xenophobia and some were of the 
view that it required definition in order to allow for legal remedies for the victims, while 
others were of the view that it should be dealt with within the broader context of racial 
discrimination given its multifaceted nature, which requires a comprehensive response.  

14. There was agreement that whilst there is no definition of Xenophobia, the practice 
by the Committee on the Elimination of Racial Discrimination (CERD) was to interpret 
Xenophobia in both its narrow and wider meanings. It also emerged that while there were 
different views on the definition of Xenophobia, the existence of the concept was generally 
understood, and there is recognition that Xenophobia is on the increase and needed to be 
counteracted with firm and effective measures, given its pervasiveness across the national, 
regional and international levels. 

15. Furthermore, there was agreement that while the CERD may elaborate a General 
Recommendation on Xenophobia, States Parties are under no obligation to implement such 
a General Recommendation.  

16. The ICERD has also, not provided for permanent residents who do not or cannot 
assume nationality (for example, States not allowing dual nationality), who continue to be 
victims of Xenophobia while for all other purposes have assumed the same obligations as 
nationals. 
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17. Given the different ways in which Xenophobia manifests itself, it is important that a 
more holistic approach which is also multi-dimensional be adopted to prevent and combat 
it, including legislative and administrative measures, public policies, educational 
campaigns, particularly those promoting understanding of diverse cultures as well as 
tolerance, at the national, regional and international levels. 

18. Migrants and other foreigners contribute to the economies of countries in which they 
are resident, yet they are often characterised as wrong doers and even criminals. There is a 
need to involve them in addressing xenophobia, and to consult with the communities within 
which they are resident. 

19. The Ad Hoc Committee took note of the upcoming 80th Session of the CERD, which 
will address the issue of incitement to hatred, which will enrich deliberations in the 
Committee 

 C. Institutional responses to xenophobia 

20. Recommendations for institutional responses to Xenophobia included the following: 

  International legal mechanisms 

 (a) Some delegations argued that the current International Human Rights 
Instruments such as ICERD, among others, do not cover the contemporary manifestations 
of racism such as xenophobia. They argued for and recommended the need to elaborate an 
international legal, conceptual framework to address the emerging tendencies that violate 
human rights.  

 (b) Xenophobia is seen as a global phenomenon that needs to be addressed at the 
international level. Similar to other phenomenon that needed international action to defeat, 
such as colonization, slavery, racism, apartheid, etc. so does xenophobia and its 
manifestations. Similar to these scourges, xenophobia manifests itself including through 
criminal acts, aggressive attitudes and behavior. 

  National legal mechanisms 

(a) Some argued that there is a need to support and strengthen existing 
international and) national mechanisms. They stated that xenophobia should be treated in 
the same way as other grounds of non-discrimination (thus criminalizing the act, not the 
attitude). To this end, the existence of national legislation is seen as sufficient, what is 
required is its implementation or enforcement. 

(b) Most importantly, effective national mechanisms are critical to prevent, 
monitor and combat xenophobia, as well as to provide assistance and support, including 
access to justice.  

  Political leadership 

The issue of political leadership was highlighted as an important element to address 
the issue of xenophobia. Furthermore, it was emphasized that political will is critical in 
addressing acts of xenophobia, and to influence the issue in a positive manner, particularly 
from the highest ranking political leaders at the national, regional and international levels. 

  Media and civil society 

(a) The media and civil society were seen as important players in shaping public 
opinion and attitudes. Equally, their role could be critical in complementing the work of 
public officials around issues of negative stereotypes about foreign nationals and their 
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contribution to host countries. In this regard media needs to be engaged to be more 
balanced, and to contribute to educational campaigns promoting understanding and 
tolerance for diversity, including culture and religion. 

(b) Other stakeholders such as Non-Governmental Organizations (NGOs), 
community and religious leaders need to be engaged to promote tolerance and 
understanding with a view to preventing the occurrence of xenophobic acts and/or violence, 
to facilitate support and assist the victims. 

  Education 

Education was considered an important tool in the fight against Xenophobia. 
Education of the society, through various programmes that target host communities, law 
enforcement agencies, children, etc. was also crucial in changing people’s attitudes. 

  Data and/matrix of xenophobia globally 

The issue of data, in particular disaggregated data, or even mapping/developing a 
matrix on reported xenophobic incidents, was seen as important evidence of the 
manifestation of Xenophobia as a global phenomenon. It is worth noting that a number of 
countries where xenophobic attacks and/or incidents had arisen were highlighted, with a 
view to demonstrating the virulence of xenophobia across all sectors and globally. 

  Social inclusion 

(a) It was highlighted that social exclusion, poverty, inequalities, power 
relations, history of violence (colonization, slavery, prohibition, racist laws, etc.) and other 
factors contribute to the rise and prevalence of xenophobia. An appeal was made that 
efforts should be directed at ensuring social inclusion of foreign nationals into the receiving 
communities. 

(b) Strategies to address xenophobia need to include effective communication 
and coordination mechanisms to facilitate a rapid response given the increasing xenophobic 
incidents, as well as training of the police/law enforcement agencies on human rights 
standards and on evidence collection to prevent re-victimization of victims. 

 D. Recommendations: Xenophobia 

21. The work undertaken in the Ad Hoc Committee needs to continue its focus on the 
plight of victims, to ensure unconditional respect for human dignity. In this regard I 
consider that it would be useful to explore possibilities of an international regulatory 
framework for xenophobia given the more aggressive manifestations of xenophobia, which 
need stronger measures. 

22. While there is no normative definition of Xenophobia, there is a need to distinguish 
it from ethnocentrism. It may be recalled that Xenophobia is a new form and manifestation 
of racism and racial discrimination, which emanated from a global white power system and 
a legacy of the past which we have all inherited. There is huge evidence in this regard, of 
the importance of dealing with this scourge, irrespective of the availability of legal 
instruments.  

23. I wish to recall that in the case of my own country South Africa, notwithstanding 
that the ICERD provided for the criminalization and combating of racial discrimination, a 
phenomenon which occurred in a specific part of the world, there was determination and 
worldwide condemnation including through United Nations resolutions, and recognition by 
the international community that Apartheid was a specific manifestation of racial 
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discrimination that required special measures and an international legal framework to 
address it, and hence a crime against humanity. That collective determination de-
legitimised Apartheid. In 1993 on the eve of the demise of Apartheid as well as during the 
World Conference on Human Rights there was a clear recognition that Xenophobia 
constituted a danger. Within that context, there was recognition that Xenophobia was a 
specific manifestation, hence the focus on it during the World Conference against Racism, 
Racial Discrimination, Xenophobia and Related Intolerance, despite the absence of a 
definition of Xenophobia. 

24. While there has been a general approach in dealing with Xenophobia and its 
manifestation worldwide, it is based on the recognition that it is on the rise and endangers 
peaceful co-existence in society. 

25. I recognize that there are divergent points of view on the need to address 
Xenophobia specifically, and wish to recall that we have been able to address similar 
challenges in the past. The pertinent examples in this regard are numerous violations of 
human rights covered in the International Covenant on Civil and Political Rights (ICCPR), 
where we recognized the need to elaborate specific conventions dealing with them, such as 
torture, the rights of the child, and in the case of non-discrimination, the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW), and the 
Convention on the rights of migrant workers and members of their families. 

26. Given the foregoing, I recommend that the Ad Hoc Committee adopts a gradual step 
by step approach and explore possibilities of benefiting from the additional contribution of 
experts in this regard, to provide more clarity with a view to strengthen the international 
human rights law protection regime for the victims. In particular, I consider that it may be 
useful for the Ad Hoc Committee to: 

27. Benefit from more information and analysis, in particular on how Xenophobia 
impacts on victims of Xenophobia as outlined in the Durban Declaration and Programme of 
Action; and  

28. To benefit from a study on the intersectionality between class and poverty and the 
manifestation of xenophobia needs to be considered by the Committee, including the 
broader global historical context of racism, colonialism, slavery and apartheid among 
others.  

29. I therefore recommend that a comprehensive and objective study be undertaken to 
inform discussions in the Committee, including the intersectionality between Xenophobia 
and race, gender, religion and nationality. 

30. Furthermore, I recommend that the Ad Hoc Committee should address a request to 
the Human Rights Council, for it to convene a seminar for media practitioners, to deliberate 
on how best to contribute to a culture of understanding and tolerance for diversity, with a 
view to eliminate stereotypes and hate crimes related to racism, racial discrimination, 
xenophobia and related intolerance. 

31. Finally, it is recommended that the Ad Hoc Committee should continue the 
consideration of the issue of xenophobia in its future sessions. In this regard, I will develop 
a framework which encompasses the elements discussed during this session on xenophobia 
and national mechanisms. 



A/HRC/21/59 

GE.12-16295  (EXT) 23 

 E. Issues emanating from the discussion on the establishment, designation 
or maintaining of national mechanisms with competencies to protect 
against and prevent all forms and manifestation of racism, racial 
discrimination, xenophobia and related intolerance 

32. It emerged that National Human Rights Institutions, in particular those who comply 
with the Paris Principles as contained in United Nations General Assembly (UNGA) 
resolution 48/134 0f 20 December 1993, are key partners in monitoring, promotion and 
protection of human rights. Additionally, it was highlighted that the National human rights 
institutions (NHRIs) are a mechanism for ensuring conformity of legislation with 
international obligations, including the implementation of the ICERD and the DDPA. 

33. It was also highlighted that these NHRI are independent from Government even 
though they may be funded through Government resources, however they should be 
accountable, including to Parliament, civil society and the victims. 

34. It was agreed that there is no single ideal model of a national mechanism to promote 
and protect human rights. In this regard, it was also agreed that Specialised Institutions 
could be established to promote and protect human rights, taking into consideration the 
specificities and the national context. 

35. It also recognised that these NHRIs or Specialised Institutions should have a broad 
mandate to cover various categories of victims of racism, xenophobia and incitement, 
among others and reflect the diversity of society and be accessible to the victims of racism, 
racial discrimination, xenophobia and related intolerance. 

36. It was also emphasised that these NHRIs and Specialised Institutions should be 
adequately funded in order to execute their mandate effectively, which could also entail the 
consideration of individual complaints. 

37. The mechanisms must also be able to produce proposals and recommendations with 
a view to contributing to the improvement of legislation. They should also be able to 
evaluate their activities. Evaluation could also be undertaken nationally, regionally or 
internationally. 

38. It was also acknowledged that the effectiveness or success of these institutions 
cannot be verified, save to say that they are at a “sensitization stage”. 

 F. Recommendations: Establishment, designation or maintaining of 
national mechanisms with competencies to protect against and prevent 
all forms and manifestation of racism, racial discrimination, 
xenophobia and related intolerance 

39. I recommend a study on the impact of the National Human Rights Institutions and 
Specialised Institutions as appropriate, on the monitoring, promotion and respect of human 
rights. 

40. I recommend the exchange of good practices among National Human Rights 
Institutions and Specialised Institutions as appropriate, on a national and regional level with 
a view to contributing to the effectiveness of these institutions. 

41. The Office of the United Nations High Commissioner should assist National Human 
Rights Institutions in developing countries to strengthen their capacity to monitor, promote 
and protect human rights. 
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 G. Procedural gaps preventing full and adequate implementation of the 
international convention on the elimination of all forms of racial 
discrimination 

42. A representative of the Committee on the Elimination of Racial Discrimination 
(CERD) presented a proposal for an additional protocol that would establish a procedure 
providing for evaluation visits, in addition to the presentation of national reports.  

43. Furthermore, the representative of the CERD also proposed follow-up visits with a 
view to contributing to the full and effective implementation of the ICERD. 

44. Various views were expressed in this regard, including that the existing mechanisms 
should be used more effectively, while others were of the view that the issue of procedural 
gaps should be pursued within the context of the work of the Committee. 

45. The issue of the role of politics as expressed in the many reservations on Article 4 
was highlighted in that States in their sovereign right enter reservations on the ICERD 
which exempt them from implementation thereof. This challenge will remain. 

 H. Procedural gaps preventing full and adequate implementation of the 
international convention on the elimination of all forms of racial 
discrimination 

46. I recommend that further discussions be pursued on the issue of procedural gaps 
during future sessions of the Committee 

 I. Concluding remarks 

47. I wish to express my appreciation to all of you, the Secretariat as well as panellists 
who contributed to and enriched our discussion. Most importantly, I wish to express my 
appreciation for the spirit in which these discussions were undertaken. I hope that we will 
continue to build on it as we continue our work. 

48. To focus on Xenophobia and how to effectively counteract it in no way undermines 
the support for more effective national and other mechanisms. Once cannot fight 
Xenophobia in the absence of appropriate machinery. At the same time, the focus on 
effective machinery does not mean that one should not focus on the specific need to address 
Xenophobia as a serious crime. Both are complementary. 

49. I hope that what I have proposed will be considered duly, and look forward to your 
comments and proposals going forward. 
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Anexo II 

[English only] 

  Summary of the expert presentations and initial discussions 
on the topics of “Xenophobia” and “Establishment, 
designation or maintaining of national mechanisms with 
competences to protect against and prevent all forms and 
manifestations of racism, racial discrimination, xenophobia 
and related intolerance” 

 I. Expert presentations and initial discussion on “Xenophobia” 

1. At the 2nd meeting, on 10 April, the Chairperson-Rapporteur welcomed H.E. 
Nozipho January-Bardill to make a presentation on South Africa’s recent experiences with 
xenophobia and its institutional responses. 

2. She explained how specific national historical, political economic and social 
circumstances in South Africa have developed into a situation where violent xenophobia is 
integral to the nation building project that South Africa embarked on in 1994, ironically to 
transform the nation and advance the African Renaissance.   

3. Xenophobic tendencies against foreign nationals and more specifically African 
migrants had been documented only since 1994 and the trend is that there has been a steady 
increase of migrants over the years. She added that the violence which had characterised 
South African xenophobia was peculiar in that it had been aimed at other African nationals 
and not against foreigners in general. The violence has been confined to the urban informal 
settlements in South Africa’s major cities characterised by high levels poverty, relative 
deprivation, and unemployment and housing shortages. 

4. She went on to explain briefly that the possible reasons and explanations were 
rooted in the past and in the present, including apartheid’s “foreign natives” and inferior 
aliens policies; negative and exclusionary social attitudes; historically discriminatory 
immigration policies; and poor service delivery. The rapid rate at which xenophobia has 
spread among South Africans in the past decade as well as its violent expression against the 
African population has much to do with aspects of the nation building project and the 
limitations of the new state in fulfilling the promises made to its struggling citizens. 

5. A number of institutional responses to xenophobia were outlined during Ms. 
January-Bardill’s presentation. The role of the local media in using stereotypes of migrants 
and foreign nationals as inferior and inherently criminal was presented. Criminalization and 
discrimination against foreign nationals by political, immigration and law enforcement 
agencies; the need for government interventions, especially those which condemned all 
threats of xenophobia at the highest level were explored. Other responses included 
awareness-raising and education, prevention strategies, crisis management, conflict 
resolution and prevention strategies, access to justice for victims of xenophobic violence, 
disaster management during humanitarian crisis and internal displacement; Recourse to 
justice in the form of more robust laws to promote and protect the rights of migrants was 
imperative; as well as robust regional development and reparations for past suffering.   

6. Ms. January-Bardill concluded that non-citizens enjoyed relatively extensive formal 
rights under the 1996 Constitution and its Bill of Rights. Only the Government could 
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address the practical challenges of claiming these rights by creating an enabling 
environment for people in South Africa to challenge the status quo and by fostering a more 
inclusive nation-building project. She added that she had made no reference to the issue of 
complementary standards as it was to be considered by Committee participants in the 
coming days. 

7. Several delegations took the floor to comment and ask questions about the 
presentation. Greece noted that it appeared that all phobias could be cured; however, 
xenophobia appeared to be exempt. He added that while the presentation focussed on 
containing the violent impact of xenophobia, the interventions suggested included 
awareness/raising and education and begged the question of whether a person was capable 
of reform. Ms. January-Bardill noted the power of ideology, acknowledging that a “cure” 
for social ills was difficult. It was possible to change ideas and that in South Africa this was 
an on-going exercise; nevertheless, justice for victims was possible.  

8. The European Union (EU) noted that the presentation seemed to adopt a narrow 
definition of xenophobia in respect of “nationality” and “citizenship”. The delegate queried 
the emphasis on prevention and asked whether xenophobia was in fact a new or old 
phenomenon.  

9. Senegal on behalf of the African Group stated that South Africa was attempting to 
criminalize the acts that flowed from xenophobia as distinct from others and asked Ms. 
January-Bardill how international interventions could affect those at the domestic level. 

10. Ms. January-Bardill responded that definitions were difficult to crystallize and that 
perhaps the focus should be on what xenophobia was not rather that what it was. She 
continued that the more interesting question was why not what and that there was a need to 
continue working on these definitions. With regard to gaps, she mentioned that she hoped 
that CERD would one day look into the issue, adding that racism often changed in shape 
and form and that it was key to “keep an eye” on the instruments to ensure that they still fit 
or whether there was a need to make room for phenomena. She noted a need to discuss 
issues of xenophobia in the future with her CERD colleagues.  

11. Paraguay questioned whether in defining xenophobia identity or value was truly at 
the centre and cautioned about placing “nationality” necessarily at the centre of the 
definition and analysis.  

12. Ms. January-Bardill replied that it was true that laws often required amendment, but 
that it was premature to make such an assessment as it would be important to consider all 
the issues, including attitudinal factors. She encouraged an “open-mindedness” by all on 
these complex issues.  

13. At the 3rd meeting, on 11 April, Mr. Thornberry, a member of CERD, gave a 
presentation on “Xenophobia – with particular reference to the International Conventional 
on the Elimination of All Forms of Racial Discrimination” noting that the views expressed 
in his brief analytical paper were personal and not those of the Committee.  

14. Mr. Thornberry noted that ICERD does not include the term xenophobia but 
nevertheless the terms “xenophobia” and “xenophobic” are used with regularity by the 
Committee. Mr. Thornberry pointed out that it was possible to discern wider and narrower 
meanings grouped under “xenophobia”. The wider meaning would follow that of the 
Special Rapporteur on contemporary forms of racism in 1994 and amount to a generalized 
fear of “the Other” the “heterophobia” or fear of strangers. The narrower meaning related to 
foreigners, people from countries other than one’s own. In CERD jargon, the second might 
be reduced to hatred of the “non-citizen” or of “aliens”. On the other hand, “non-
citizenship”, on the face of it, might seem to be an unlikely target for hatred. Mr. 
Thornberry stated that while in a conceptual sense the wide meaning may be more 
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compelling and closer to ordinary usage, addressing xenophobia in the narrow sense might 
resonate better with legal definitions in ICERD and the practice of CERD. He also added 
that it might be possible to distinguish xenophobia from ethnocentrism, or other identity-
defending strategies or attitudes. 

15. With regard to ICERD, Mr. Thornberry recalled that xenophobia does not expressly 
figure in its text, which is also the case for the term “racism”. The notion of ‘hatred’ 
appeared in the Convention as hate propaganda and ideas based on racial superiority or 
hatred, as did discrimination, incitement, and – more positively - the promotion of inter-
ethnic toleration to combat hatred. The emphasis in the Convention was on discriminatory 
actions and hate speech. He pointed out that the grounds of discrimination have been 
applied in practice to minorities of many kinds: indigenous peoples, caste groups, descent 
groups including Afro-descendants, non-citizens, as well as those caught in the 
‘intersection’ between ethnic identity and other identities – notably gender and religion. 
Regarding non-citizens – targets of xenophobia whether a wide or a narrow definition was 
employed - the provisions of article 1(2) may be recalled whereby the Convention ‘shall not 
apply to distinctions, exclusions, restrictions or preferences made by a State party to this 
Convention between citizens and non-citizens.’ In his view, the Committee has not allowed 
the ostensibly restrictive provisions of article 1(2) to deflect its work on the protection of 
non-citizens. The Committee adopted the extensive General Recommendation 30 in 2004 
which provides that 1(2) "must be construed so as to avoid undermining the basic 
prohibition of discrimination", and "should not be interpreted to detract in any way from the 
rights and freedoms enunciated in particular in the Universal Declaration of Human Rights" 
and the Covenants. Further, paragraph 11 of the Recommendation requests that steps be 
taken by States parties "to address xenophobic attitudes and behaviour towards non-
citizens, in particular hate speech and racial violence, and to promote a better understanding 
of the principle of non-discrimination in respect of non-citizens.”  

16. In his concluding remarks, Mr. Thornberry noted that while xenophobia was not 
referred to in the text of ICERD, this has not prevented CERD from addressing it by name. 
CERD had also addressed other phobias such as Islamophobia. He said that xenophobia 
may figure as an element underlying racial discrimination and may lead to it and pointed 
out that general anti-foreigner sentiments may not attract an obligation under ICERD.  

17. He pointed out that the Committee’s practice recognised a wide view of xenophobia 
implicating a range of groups, though the paradigm case of non-citizens – or, de minimis, 
persons of foreign origin or ‘“visible minorities” - appeared to attract the most frequent 
references. The Convention was primarily concerned with manifestations of hatred and not 
simply emotions and sentiments. “Xenophobia” might be too general to target a particular 
race, colour, etc.; if it did not, it would not be caught by the Convention.  

18. Mr Thornberry informed the participants that the CERD would have a thematic 
discussion on racist hate speech at its August 2012 session which would consider article 4, 
but also the elements in ICERD as a whole that were capable of addressing xenophobia. 

19. The European Union also highlighted the dilemma between adopting a wide versus a 
narrow definition of xenophobia and pointed out the need to make a clear distinction 
between feelings of fear or rejection versus speech and expression, and welcomed the 
August CERD discussion. The delegate asked whether acts of xenophobia could be 
reprimanded on other grounds of discrimination and about the occurrence and references to 
xenophobic “hate” speech and acts in State reports submitted to the CERD.  

20. Brazil also referred to the notion of broad versus narrow definition of xenophobia 
and asked Mr. Thornberry whether an international definition of xenophobia was necessary, 
asking if so, what would be the benefit to victims. 
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21. Senegal, on behalf of the African Group, commented that the presentation did not 
offer any new analysis concerning the definition of xenophobia and hoped that the approach 
would have been more audacious so as to discern the meaning of xenophobia. The added 
value would be found in a legal definition or approach concerning access to justice for 
victims and remedies, and impunity. He suggested a discussion on the alleged authors and 
perpetrators of xenophobia, the trends, incidents and regions affected. He noted that 
autonomy and legal status for xenophobia were required. 

22. Liechtenstein stated that Mr. Thornberry’s analysis illustrated that a lack of 
definition did not hinder the Committee in carrying out its role as the monitoring body for 
the implementation of the ICERD. Austria agreed that the lack of definition was not always 
a problem, in that minority rights had not been defined in the Declaration on the rights 
belonging to persons of minorities either. He noted that it was not always a question of laws 
and regulations and that it was necessary to look at societal aspects too. 

23. Mr. Thornberry stated that a proliferation of definitions was not necessarily a 
desirable outcome and that the question for the Committee was whether it was missing 
something in not having a definition. The CERD resolutely insisted that legislation 
countering hate speech be enacted and maintained that racial discrimination was ubiquitous, 
despite some States claiming no domestic racial discrimination at all. 

24. South Africa queried what happened when States excluded non-nationals from a full 
spectrum of rights, and asked what protection was available for non-citizens where States 
had made a reservation under article 4.  

25. The delegate of France spoke about multiple discrimination and the intersection of 
motives for discrimination, asking Mr. Thornberry to provide additional details. The 
delegate of the United States of America asked whether CERD had a list of best 
practices/standards or indices to be applied by States Parties. 

26. The delegate of Senegal, on behalf of the African Group, emphasized the lack of 
legal definition deprived individuals of their rights and access to justice. He noted that there 
were optional protocols to ICCPR on capital punishment and to CRC on the sale of children 
and prostitution which allowed for greater definition in order to protect victims. The 
African Group was only partially satisfied in that there would be a thematic discussion on 
racist speech and a likely general recommendation on the issue, but he underscored that 
general recommendations were not legally binding.  

27. Mr. Thornberry said that the Committee’s main concern was the applicability of the 
ICERD at the national level, including the coverage of the national law and how this 
affected the proper implementation of the Convention. He replied that the Committee did 
not compile an archive of good practices as such, rather it tried to reflect its general 
comments in the recommendations to States. He added that CERD would like to be more 
systematic in its follow-up and that in a future paper it might try to note a few areas in 
which CERD had expressed particular satisfaction. He noted that CERD was becoming 
more attentive to intersectionality in its work. 

28. Mr. Thornberry noted that if CERD were to receive the report of the fourth session 
of the Ad Hoc Committee, it might consider the issue of xenophobia and take some of these 
issues on board in case of a general recommendation on racist speech in August. In reply to 
a comment from Japan, he stated that it was unlikely that a separate general 
recommendation on xenophobia would be considered by the CERD.  

29. At its 4th meeting, Mr. Orest Nowosad Chief, Civil and Political Rights Section of 
the Special Procedures Branch at the Office of the High Commissioner for Human Rights 
gave an overview of the work of special procedures mandate holders in relation to the issue 
of xenophobia. 
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30. Xenophobia had been addressed from various aspects by several mandate holders 
whether in the framework of their thematic and country visits reports, communications sent 
to Governments or conferences. He referred to the work of Special Rapporteur on 
contemporary forms of racism, racial discrimination, xenophobia and related intolerance; 
the Special Rapporteur on the human rights of migrants; the Independent Expert on 
minority issues; the Special Rapporteur on freedom of religion or belief; the Special 
Rapporteur on the right to education; the Special Rapporteur on the promotion and 
protection of human rights and fundamental freedoms while countering terrorism; the 
Special Rapporteur on adequate housing; and, the Working Group on arbitrary detention. 

31. In this context the mandate-holders have highlighted important concerns with regard 
to the manifestations of xenophobia, in particular on some specific groups of individuals. 
There appeared to be a convergence of views on these issues by the various mandate-
holders. 

32. Mr. Nowosad concluded by illustrating a few of the key recommendations made by 
mandate holders, including that States, inter alia: firmly condemn any racist or xenophobic 
action or discourse, including by political parties; introduce in their criminal law a 
provision according to which committing an offence with racist or xenophobic motivations 
or aims constitutes an aggravating circumstance allowing for enhanced penalties; collect 
ethnically disaggregated data on racist and xenophobic crimes and improve the quality of 
such data-collection systems; and establish appropriate institutions and adopt legislation to 
punish those who discriminated, incited or perpetrated acts of violence against foreigners or 
members of minorities.  

33. The overview of the work of special procedures mandates holders in relation to 
xenophobic acts demonstrated that there has yet to be a comprehensive, clear overview of 
that which had arisen in relation to xenophobia and also positive measures taken to combat 
it. 

34. The European Union remarked that there was no definition of xenophobia in the 
overview of mandate-holders work, and queried why the mandate holders had focussed on 
prevention.  

35. The delegate of Greece noted that each mandate holder had a different perspective 
and approach and that there appeared to be several overlapping concentric conceptual 
circles with regard to xenophobia including intolerance, hate speech, racism and racial 
discrimination. 

36. Senegal, on behalf of the African Group, noted the variety of mandate-holders 
addressing xenophobia - albeit some of them doing so only tangentially - and queried why 
the Working Group of Experts on People of African Descent was not included in the 
overview. With regard to mandate-holders recommendation on legislation addressing 
racist/xenophobic discourse, he questioned how this could be undertaken given that there 
was no definition of xenophobia. He also asked about any evaluation of the work and 
impact of the mandate-holders on issues of xenophobia and follow-up actions. Senegal 
added that it would be worthwhile to undertake an assessment of special procedures and 
treaty bodies with regard to xenophobia and how they might work together.  

37. Mr Nowosad stated that the mandate-holders appeared to deal with issues of 
xenophobia in reference to violations of individual rights in international law. He noted the 
preventive focus of their work and asked whether norms and standards were sufficient. He 
noted the question on the protective gap and he highlighted the critical role played by 
national institutions in fighting xenophobia. 

38. The delegate from the United States of America noted that focussing on violations of 
the rights of individuals avoided the difficult issue of proving psychological harm and 
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motivation. He added that in December 2011 in Washington had been a follow-up meeting 
to Human Rights Council resolution 16/18 and that the issue of training exercises for law 
enforcement officials, including in the context of combating terrorism had been addressed. 
He noted that good law enforcement and good human rights were not mutually exclusive.  

39. The delegate from Egypt stated that the current legal regime was not sufficient for 
contemporary challenges such as xenophobia. He underlined that the phenomena still 
persisted despite the comprehensive overview regarding mandate-holders actions regarding 
xenophobia highlighted by Mr. Nowosad. He stated that the mandate-holders 
recommendation on national laws implied the need for a protocol or complementary 
international standard. 

40. Pakistan, on behalf of the Organisation of Islamic Cooperation, questioned how a 
mapping exercise by special procedures and mandate-holder would be of assistance if there 
was no definition of xenophobia and why other mandates including especially the 
Intergovernmental Working Group on the Effective Implementation of the Durban 
Declaration and Programme of Action was not reflected in the presentation. South Africa 
agreed that information on the work of the Working Group of Experts on People of African 
Descent was relevant for consideration, especially with regard to inter-sectionality of 
people of African descent and xenophobic violence.  

41. Mr. Nowosad replied that the concentric or overlapping nature of the issues might 
signify that greater follow-up work and coordination amongst mandates was required. He 
agreed that his paper and presentation were not exhaustive with respect to all the mandates 
and that a future version could certainly be made so. He noted that the question of gaps was 
an intergovernmental issue; but that as practitioners the mandates appeared to be doing well 
with what they had at their disposal. He agreed that a proper “mapping” on all the mandate-
holders and xenophobia could be brought into one updated document.  

42. At the 5th meeting, on 12 April, Mr. Duncan Breen, Senior Associate at the non-
governmental organization Human Rights First, gave a presentation entitled “Combating 
Xenophobic Violence”. He stated that violence that specifically targets people in whole or 
part because of their actual or perceived “foreign-ness” is commonly referred to as 
xenophobic violence. Although xenophobic violence most commonly targets refugees, 
stateless persons and migrants, it can also target citizens who are seen as being “foreign” to 
the area or are perceived to be from another country.  

43. Xenophobic violence is one common form of bias-motivated violence, also known 
as a “hate crime” that could be difficult to distinguish from, and sometimes overlaps with, 
other forms. For example, some cases of xenophobic violence may also be related to other 
forms of discrimination such as racism, religious intolerance or persecution on the basis of 
sexual orientation or gender identity.  

44. Mr. Breen highlighted that the causes of xenophobic violence could be complex in 
that they could often be closely related to other social, economic and political challenges 
within a country. For example, xenophobic violence is likely to take place in a context 
where there is a general negative attitude towards foreign nationals, but it should be noted 
that negative attitudes towards foreign nationals do not always result in violence. 

45. With regard to shortcomings in State responses he noted that xenophobic violence, 
like other forms of bias-motivated violence, tended to be under-reported as very often 
victims were afraid or unwilling to approach police or other government officials for help. 
Lengthy and costly procedures also contributed to under-reporting and as a result, 
perpetrators developed a sense of impunity. Most States had yet to develop monitoring 
mechanisms. Non-governmental organizations and NHRIs could also play an important role 
in data collection.  
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46. He noted that although holistic efforts were necessary to address xenophobia more 
broadly, there are a number of specific steps that States can take to tackle xenophobic 
violence. In this regard, Human Rights First has developed the Ten-Point Plan for 
Combating Hate Crimes which includes the following: 1) senior leaders should speak out 
against xenophobic violence and should condemn xenophobic attacks; 2) Governments 
should consider developing domestic laws that either establish offences or provide 
enhanced penalties for xenophobic and other forms of bias-motivated crimes; 3) 
Governments should strengthen police and justice responses to xenophobic violence; 4) 
States should develop effective mechanisms to monitor and report on xenophobic violence; 
and, 5) Government should reach out and build links with communities affected by 
xenophobic violence.  

47. The delegate of Greece stated that in the additional background paper of Human 
Rights First entitled “Combating Xenophobic Violence: a Framework for Action” there 
appeared to be a “creeping tendency” to categorize States as “xenophobic” on the basis of 
general comments, individual cases and incidents. It was a worrisome trend to profile 
countries as xenophobic and that there is xenophobic violence there, especially since Mr. 
Breen stated that it was difficult to disentangle xenophobia from other biases. He noted that 
the term “bias-motivated” violence was not used at the international level.  

48. The European Union noted the emphasis on the issue of monitoring mechanisms and 
data collection, emphasizing that a country with the very existence of a monitoring system 
or an improved monitoring system would appear more xenophobic compared to those 
which did not have such a system, making it difficult to assess country situations 
objectively. She asked whether existing laws were sufficient to combat xenophobia.  

49. Senegal on behalf of the African Group stressed that the framework for action paper 
included references to concepts which are not defined and agreed to at the international 
level, raising controversy. A great number of paragraphs in the document were not linked to 
the issue of xenophobia and that the focus should remain on xenophobia as mandated to the 
Ad Hoc Committee in Human Rights Council decision 3/103.  

50. In his replies, Mr. Breen explained that the information about countries included in 
Appendix I of the Framework for Action paper provided examples and was not intended to 
be an exhaustive list. With regard to legislation, he noted that it was better to use the 
existing legal standards and focus efforts on implementation; however, he recommended a 
more holistic approach.  

51. Ireland stated that it concurred with the comprehensive approach suggested by Mr. 
Breen, adding that police training could positively impact xenophobic violence. He asked 
how such practices could be shared, in particular with regard to police trainings.  

52. Egypt stated that both the presentation and the framework for action background 
paper were not in accordance with the mandate of the Ad Hoc Committee and what had 
been agreed at the third session. He noted that new terms had been included and there was 
no reference to international standards, emphasizing that good practices were not 
substitutes for the lack of legal standards. He pointed out the selectivity and accuracy of 
country examples in Appendix I of the Framework for Action paper. He underlined that the 
statement that Egypt does not have official data collection on several issues, was incorrect. 
He pointed out that there was strong cooperation with the UN Special Rapporteur on 
trafficking, in particular with regard to data collection.  

53. The delegate from Italy said that the divergence of opinion in the room signified the 
complex nature of xenophobia. With regard to the Framework for Action paper, he urged 
caution with respect to the annex of countries as there was a risk of oversimplifying the 
situation. It was also very important to include information on responses by political 
leadership which should come at the highest political level. He added that generally, a 
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xenophobic atmosphere often resulted from sudden changes in the social fabric of 
countries: for example, a country of net emigration suddenly becoming one of significant 
immigration.  

54. Morocco noted that victims of discrimination and xenophobia felt a lack of justice 
and it was important to provide support to them. He noted the need to singularly condemn 
xenophobia as it was truly an international phenomenon. He underscored the primary roles 
to be played by leaders such as the heads of State and senior public officials and 
personalities. Morocco also informed that in July 2011, a new constitution was adopted by 
referendum, containing provisions protecting human rights and several articles against 
discrimination. The provisions in the constitution hold everyone responsible and any 
Government will be obligated to implement it. He said the Government “anticipated” the 
recommendation about monitoring mechanisms by envisaging such in article 19 of the 
constitution. Moreover article 23 of the constitution forbids incitement to hatred and 
violence, which is a punishable crime.  

55. Senegal, on behalf the African Group, welcomed the comments of Morocco and the 
information it shared about its new constitution. He also agreed with some of the comments 
of the Italian delegate. He noted difficulty in finding the term xenophobia in Mr. Breen’s 
text, which also did not tackle the definitional issue. He reiterated that access to justice was 
linked to the problem of legal definition, and was needed in order for victims to have access 
to reparations.  

56. The delegate of South Africa noted that the verification of sources of information 
used for the countries in Appendix of the Framework for Action paper underlay many of 
the concerns expressed. She pointed out that sometimes victims and affected communities 
were unsure whom to turn to as they felt that the police had the same sentiments as the 
perpetrators. In this regard, she inquired about the role of civil society and human rights 
defenders.  

57. The United States of America explained that disaggregated crime data in the United 
States were useful in assessing progress; however, he noted the more open and transparent a 
country was the more problematic its domestic situation might appear as there would be no 
information from countries that are closed and highly controlled and do not report such 
information. He asked how reporting could be presented in a way to give incentive to 
countries to report.  

58. The European Union aligned itself with the previous statement of Liechtenstein 
agreeing with the need for a comprehensive approach, including measures for social 
inclusion and for combating intolerance. The focus on xenophobic violence was shared by 
the EU, where it was addressed along with other forms of bias motivated violence. The 
delegate said that multiple forms of discrimination could also be addressed by the holistic 
approach. The EU supported Morocco’s intervention with regard to the important role 
played by political as well as religious and community leaders.  

59. The delegate of Switzerland said that Mr. Breen was the only expert to recommend 
the development of legislation and underlined the need to have a coherent approach to all 
types of violence and not to be selective. She asked about suggestions with regard to the 
nature of the legislation that needs to be adopted: with respect to punishment of crimes, 
implications for third parties, and the classification of hate speech. The delegate noted that 
no society was immune to discriminatory messages and discourse concerning foreigners, 
migrants and refugees by political leaders. It was important for society to remain vigilant 
about these “myths” created about foreigners and the issues of immigration, employment 
and criminality.  

60. Pakistan, on behalf of Organisation of Islamic Cooperation, pointed out that 
xenophobic violence was a global phenomenon requiring a corresponding international 
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action, whereas the paper of Human Rights First focused on the national level. It was 
uncertain whether these national measures suffice the magnitude of the phenomenon. He 
supported the role of political and religious leaders, but this should be complementary to 
legal and administrative procedures.  

61. Egypt appreciated the practical approach; however, if xenophobia encompassed 
several types of crimes it would be unclear adding that that there was no agreed definition 
of a bias-based crime. He said that xenophobia was against a foreign individual and not 
groups and that the minimum agreed definition refers to foreigners.  

62. Ms. Fanny Dufvenmark and Ms. Christine Aghazarm from IOM made presentations 
at the 6th meeting, on international migration issues, later that day. With respect to 
xenophobia and migrants, Ms. Dufvenmark stated that as a starting point, it was important 
to understand that, although they often overlap, racism and xenophobia are two distinct 
phenomena. There is no international definition of what constitutes xenophobia; however, 
IOM had chosen to use a definition describing the phenomenon as: “(…) attitudes, 
prejudices and behaviour that reject, exclude and often vilify persons, based on the 
perception that they are outsiders or foreigners to the community, society or national 
identity.” 

63. All forms of discrimination could not be classified as xenophobia, but it was 
apparent that migrants often are directly and indirectly discriminated against because of 
xenophobic attitudes and as a result they may not be able enjoy and exercise their human 
rights. They stated that xenophobic attitudes against migrants were becoming more 
prevalent and all States are affected by this negative trend to varying degrees. Xenophobic 
attitudes were often based on misperceptions about migrants and migration. Dispelling 
several common myths/misunderstandings about migrants and migration is one step in 
combating negative perception and xenophobia.  

64. International migration law extended over various branches of international law and 
most of migrants’ fundamental rights are protected therein. However, the protection of 
rights for certain groups may require more attention as demonstrated by the implementation 
of additional human rights treaties such as: Convention on the Elimination of All Forms of 
Discrimination against Women (1979); the Convention on the Rights of the Child (1989); 
and the Convention on the Rights of Persons with Disabilities (2006). The rights provided 
by these instruments apply to migrants regardless of migratory status. The International 
Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families which entered into force in 2003 provided a comprehensive legal framework for 
the protection of human right for migrants. It does not create any new rights for migrants, 
but it ensured that the already existing human rights applied to migrants as well and it 
protected regular and irregular migrants from xenophobia.  

65. Ms. Aghazarm explained that IOM worked directly with its partners to address the 
challenges posed by xenophobia in four major ways: policy dialogue such as the 
International Dialogue on Migration (IDM), on the ground programmes, media engagement 
and engaging directly with migrants. The activities were based on the premise of fostering 
an informed debate on migration and the challenges of cultural diversity as well as 
enhancing the knowledge base on migration issues more broadly.  

66. On the ground, IOM had been programming, informing and educating policymakers 
and the wider public about migration and was also facilitating the integration of migrants – 
both key in combating xenophobia. One good practice example was that through directly 
working within the educational system in countries of destination on toolkits, teacher 
trainer manuals inter religious dialogues, trainings and curriculum materials. IOM also 
directly engaged with the media to promote balanced reporting and analysis on migration to 
combating misperceptions of migrants and xenophobic attitudes. It was also a significant 
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way to modify the role of migrants in public discussions; giving a voice to migrants to learn 
from their perspective so that they are not just the subject of debate but active participants 
in the debate. IOM cooperated with UN Alliance of Civilizations (UNAOC) on a yearly 
award, Plural +, given to young migrants who produce videos sharing their integration and 
identity experiences as migrants in their host societies.  

67. Senegal on behalf of the African Group asked for more information on migrant 
contributions to host societies. The delegate noted that the concept and definition of 
xenophobia needed further refining and that the IOM version had no legal weight. He 
agreed that the Migrant Workers Convention should be ratified and questioned the added 
value of the MWC in the context of fighting xenophobia. He asked how IOM was 
coordinating its activities with other international organizations, such as OHCHR. 

68. Pakistan on behalf of the Organisation of Islamic Cooperation, agreed with 
Senegal’s intervention that the IOM definition had no legal effect and queried how it was 
used for practical purposes. He asked about a monitoring mechanism to monitor 
xenophobia and whether IOM had any evidence concerning which part of world the 
situation of migrants was more serious. 

69. Egypt questioned whether attitude was the crime or problem or whether it was acts 
of xenophobia as noted by previous speakers. He asked whether through their work 
xenophobia affected the human rights of refugees and asylum seekers.  

70. Ms. Dufvenmark agreed that the IOM definition was a working definition which 
offered more of a guidance tool in order to understand what was being encountered and 
how it could be separated from discrimination and racism. It was not prescriptive and more 
of a legal definition was required. She agreed with an earlier EU intervention that at issue 
was not only the protection of migrants from State and nationals but between groups of 
migrants as well. She reiterated the human rights based approach and noted the apparent 
effects of xenophobia on migrants in respect of access to services such as housing and 
health care in that it had a limiting effect on migrants even where it was not an open, 
hostile, or direct case of xenophobia.  

71. Ms. Aghazarm noted the economic and development features of migration and the 
significant remittances transferred to home countries. She indicated that IOM worked with 
HCR, OHCHR, UNAOC and NGOs on the many issues affecting migrants and as to 
measuring impact, she noted that the replication of IOM projects in other contexts 
illustrated their relevance. She stated that there was no global monitoring mechanism on the 
issue of xenophobia and migrants.  

72. The United States of America welcomed the rights based approach to migrant issues 
taken by the presenters; noted that media and political leadership were absolutely vital 
players; and, that speaking out to counter xenophobia was useful. He asked whether IOM 
found their work hampered by any perceived gaps in the legal framework.  

73. Ms. Dufvenmark stated that with respect to gaps, it was difficult to attribute the 
problem to a lack of instruments or to a lack of implementation; however, IOM was 
working within the present framework available. With respect to the question from the 
United States of America concerning whether more speech and advertising the benefits of 
migration was preferable to definitions or a code of conduct, she explained that IOM had no 
particular view on this but that it sought a more balanced view of migration. The issues 
should not be about scapegoating migrants but about the economy, health care, housing or 
whatever the real domestic issue or problem might be.   

74. Mr. Miguel Hilario-Manënima of the United Nations Children's Fund (UNICEF) 
gave a presentation at the 7th meeting of the session on 13 April entitled “Going beyond 
window dressing – Xenophobia in Latin America: It’s time to count the people of colour”. 
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He stated that he defined xenophobia as a societal cancer that emanates from the core of the 
individual being (mind and emotions) which was fed in the families, manifested in societal 
relations, cultural views, economic policies and political power relations. He also noted that 
xenophobia concerned conscious and subconscious attitudes and rejection of “the other” 
that perpetuates all types of violence, inequality, exclusion and poverty. He stressed that the 
sociological reality of xenophobia warranted the need to have a mechanism towards 
preventing, protecting and eliminating it from the core, which would take a long 
transformational process.  

75. With regard to the effects and implications of xenophobia in Latin America, Mr. 
Hilario-Manënima pointed out that there was a lack of political will to thoroughly count 
indigenous and Afro-descendants in statistics or measurements of social development. 
There was very little disaggregated information on their socio-economic conditions and 
official statistics make them invisible.  

76. He emphasized that xenophobia affected social, economic issues and policies. Policy 
makers locally, regionally and nationally, in many cases, based on their dislike of the 
“other” ignored them in budget allocations, the most vulnerable coincidently—were 
persons of colour. It was argued that multicultural and inter-cultural transformation must be 
carried out through the whole educational process. There was also a need for leadership 
development opportunities for indigenous and Afro descendent communities at both 
professional and educational levels. He pointed out that no international or national law 
would eliminate xenophobia since it was ingrained in the being. Change began inside of 
people by unmasking their fears and talking about them, in the families where new values 
and appreciation of the other are instilled, and in communities where collectively people 
embrace and celebrate cultural differences. This process would complement legislation and 
mechanisms established to prevent and protect people from xenophobia.  

77. The representative of the EU pointed out that there was no reference to the issue of 
nationality in Mr. Hilario-Manënima’s presentation and that his approach was based on the 
“foreignness” and “otherness”. The delegate noted that his emphasis on elements that 
would promote tolerance, social inclusion, more understanding was consistent with the 
comprehensive approach of the EU. She asked how he viewed the respective role of 
legislation and public policies for the promotion of social inclusion.  

78. The delegate of Liechtenstein asked if it could be helpful to have specialized 
mechanisms at national and regional levels to initiate the work on education and data 
collection, and whether there was a need to improve the international framework in respect 
of protecting children from xenophobia, for example through the Convention on the Rights 
of the Child. 

79. With regard to Mr. Hilario-Manënima’s point that xenophobia spreads like an 
epidemic, the representative of Pakistan, on behalf of the OIC, asked how this epidemic 
could be addressed by governments and the civil society. He noted that nationals of their 
own countries were targeted and the psychological targeting resulted in exclusion. The 
delegate asked how the issue of xenophobia was addressed in international law and if there 
were gaps, how they should be addressed.  

80. In his reply, Mr. Hilario-Manënima stated that legislation alone would not eliminate 
and curb xenophobia. He noted that having an international framework was the first step to 
bridge the gap; there was a need to strengthen the international law and complement it with 
national mechanisms. Implementation at local, national level and regional level was also 
important. With regard to education and data gathering he pointed out that there was a need 
for legal framework and mechanisms, such as national statistical centres in order to 
understand groups of people and their numbers, in order to design public policies.  
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81. With regard to the assessment of gaps at international level, Mr. Hilario-Manënima 
pointed out the importance of creating incentives for government to eliminate xenophobia 
at national and local levels. He stated that many states in Latin America had remarkable 
anti-discrimination legislation but they were yet to be enforced. Member States should 
collect data on xenophobic incidents at various levels, which would provide information on 
progress made.  

82. The United States of America commended his point on the importance of 
disaggregated data. He also noted that ICERD contained a very clear definition of racial 
discrimination and it was pointed out that the laws in the Americas region were also very 
clear; however, those laws are not implemented by some States. Moreover, a few 
authorities gathered the data, which was necessary to make changes at the policy level and 
to determine whether the policies had the desired effect or an unintended effect.  

83. On the question of affirmative action asked by Senegal on behalf of the African 
Group, he noted that different groups of people should have the same educational 
opportunities in order to access the same university and job opportunities. Equal 
educational opportunities and equal access to healthcare services contributed to dignified 
equal competition. He noted that changes also occurred when there was an interest from 
delegates and commitments to talk to the respective government in order to tackle these 
issues collectively.  

 II. Expert presentations and initial discussion on the topic of 
“Establishment, designation or maintaining of national mechanisms 
with competences to protect against and prevent all forms and 
manifestations of racism, racial discrimination, xenophobia and related 
intolerance”  

84. At its 8th meeting, on 13 April, the Ad Hoc Committee heard two presentations on 
the topic of “Establishment, designation or maintaining of national mechanisms with 
competences to protect against and prevent all forms and manifestations of racism, racial 
discrimination, xenophobia and related intolerance” by Mr. Vladlen Stefanov, Chief of the 
National Institutions Section at OHCHR and Mr. Zanofer Ismalebbe, Human Rights 
Adviser with UNDP Geneva, respectively.  

85. Mr. Ismalebbe gave a presentation on the process and contents of the published 
UNDP-OHCHR toolkit for collaboration with National Human Rights Institutions which 
was a guidance publication prepared in order to give guidance to UN and UNDP staff 
around the world.  

86. The European Union noted the very good collaboration between the UNDP and 
OHCHR and asked about the role of national mechanisms and national institutions in 
implementing the ICERD and the DDPA. The delegate asked about human rights strategy 
and diversity and composition in staffing, and with reference to the thematic fact sheets 
asked whether there was one on non-discrimination.  

87. Mr. Ismalebbe noted that the toolkit enabled staff to adapt the sample and tools to 
the local context. The terms of reference in the toolkit were to be used to build capacity and 
help foster staff diversity at the country level through the employment of sample and tools. 
He explained that there was no specific fact sheet on non-discrimination and equality since 
it was deemed a cross-cutting issue during the preparation of the toolkit and was therefore 
integrated throughout the document. 
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88. Austria also supported this example of collaboration between UN partners and 
inquired about links to the Universal Periodic Review and asked whether there was any 
evaluation of the toolkit and feedback as of yet, as to how it could be improved.  

89. Mr. Ismalebbe replied that regional trainings were being carried out with UNDP and 
OHCHR staff with an outcome to strengthening support to national human rights 
institutions so that they can more effectively participate in the Universal Periodic Review 
process. He stated that little feedback had been received so far signifying the effectiveness 
of the toolkit. There were on-going discussions to provide trainings to UN staff on the 
toolkit itself.  

90. On behalf of the African Group, Senegal asked two questions: (i) whether national 
institutions took up cases on their own or whether there was a referral process, and (ii) what 
was the added value and competence of national institutions compared to a traditional 
court. Mr. Ismalebbe explained that the competency of the national institution with respect 
to cases depended on the nature of the initial mandate granted to it. 

91. Mr. Stefanov gave a presentation on the nature, mandate, and functions of national 
human rights institutions, as governed by the Paris Principles.  

92. In response to a competence question asked by Senegal on behalf of the African 
Group, he explained that using a national institution could be more beneficial than a 
domestic court in the sense that to the victim they were likely more accessible, less costly 
and time-consuming. The national institutions process was faster and a remedy could be 
received sooner. There was often a complementarity and not a contradiction in the 
processes. 

93. The delegate of the European Union referred to the 2007 CERD study as a starting 
point and asked whether separate entities and mechanisms, different from or within existing 
national human rights institutions were required to cover the issues of non-discrimination. 
There was a question about how national institutions could assist in implementing 
recommendations and how they handled complaints.  

94. France supported the statement of the European Union and recalled that the DDPA 
specifically mentioned in paragraphs 90 and 91 that all States are called upon to strengthen 
national institutions with regard to racism, racial discrimination, xenophobia and related 
intolerance. The delegate also recalled that the CERD in its General Observation 17 spoke 
of national institutions as mechanisms which could assist ICERD implementation. The 
delegate asked whether there were specific guidelines to national institutions of how to 
fight discrimination and establish specialized bodies.  

95. Mr. Stefanov stated that specialized bodies and national human rights institutions 
were not incompatible and could be very complementary. He added that there was no one 
template and that the decision to have a general or specialized body on discrimination was a 
reflection of the priorities and needs of a country. He explained that national institutions 
have quite great access in international fora and are heard by treaty bodies such as the 
CERD. They could submit reports which could affect the concluding observations. He 
added that complaints handing was an important source of information.  

96. South Africa questioned the level of effectiveness of national human rights 
institutions especially regarding remedial action to victims. Mr. Stefanov noted that some 
national institutions such as the South African Human Rights Commission were quite 
active in this area.  

97. The Chairperson-Rapporteur echoed the earlier inquiry of the European Union about 
the global coverage of national institutions, adding that it would be informative to receive a 
listing or matrix of institutions referenced with their accreditation criteria, type and number 
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of complaints, cases settled remedies, timeframes, and cooperation with UN etc. He stated 
that this idea could be followed up at some point.   

98. At the 9th meeting, on 16 April, the Secretariat announced that Mr. Michel Forst of 
the French National Consultative Commission had informed that he would not be able to 
attend the meeting as planned, due to unforeseen circumstances. Mr. Patrick Charlier, of the 
Belgian Centre for Equal Opportunities and the Fight against Racism gave a presentation in 
which he discussed how to choose a mechanism, the status of mechanisms and the remit of 
mechanisms.  

99. National mechanisms are independent bodies to promote human rights established 
by the State. Mechanisms could focus on combating discrimination or have a wider 
mandate. He noted that the outcome of the mechanism rather that its structure should guide 
decision-makers, adding that each country should make its own choice based on domestic 
particularities and local specificities such as language, culture, federal structure, and legal 
tradition. There was an on-going debate between broad thematic mechanisms versus 
specialized mechanisms. The more general structures had mandates to protect, promote and 
monitor. This could be advantageous because that one body had a greater capacity to 
address a broad spectrum of issues and allowed for cross-fertilization with other bodies and 
structures in government. As a reporting body, this national body could also prove more 
effective. There were also budgetary issues and economies of scale. 

100. Specialized bodies allowed for greater attention to the needs of a specific category or 
group with specific needs, be they migrants, refugees, etc. A specialized mechanism should 
ensure diversity in its membership, reflecting the ethnic, linguistic and cultural facets of the 
country. These types of mechanisms also have a specific expertise and focus and are 
perhaps more inclined to follow the relevant legislation or process such as the ICERD, UPR 
and DDPA. Mr. Charlier noted that the CERD, European Commission against Racism and 
Intolerance (ECRI), Council of Europe and the DDPA specifically call for this type of 
mechanism.  

101. The status of the mechanism was another consideration. It was advisable that 
mechanisms have so-called “360 degree” independence in that they are able to make 
recommendations regarding the rules and regulations of the State. It must also be 
independent from civil society since the mechanism is not a super-NGO either. It was 
imperative that the organ had its own right to speak. It must be accessible physically and in 
terms of lodging complaints and it should also have symbolic and cultural proximity to the 
population. 

102. A third consideration was the mandate and the body or mechanism. Both groups and 
victims of discrimination as well as phenomena should fall under the mandate of the body. 
He noted that it was very important to publicize the competence and the authority of the 
body or mechanism to all sectors and all areas of activity where the body might act. A 
broad mandate was recommended in that the mechanism should have the capacity to 
protect, promote and monitor. The promotional activities should be taken in the media, 
through public relations and on international days. Its protection mandate should be 
complementary to that of national courts. The mechanisms should publicly disseminate its 
finding, conclusions, studies etc as well as all its annual activities especially in the form of 
an official annual report. The mechanism can submit amicus curiae briefs, should it wish 
and take part in strategic litigation and class action lawsuits, where possible. A broad 
protection mandate would allow the mechanism to follow the situation of certain groups 
and also receive individual complaints.  

103. The monitoring function of the mechanism ensured conformity with international 
regulations and obligations; allowed for an assessment of the real state of affairs of 
minorities and groups in the country and their ability to take part in society (opportunities 
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and chances); and it also allowed for the production of opinions and recommendations in 
respect of its own opinions, domestic laws and legalisation and general comments opinions 
and issues.  

104. The delegate of the European Union stated that it would be very useful to have a 
map of listing of Status A accredited national human rights commissions as well as 
specialized bodies or mechanisms and inquired whether there was a list of specific 
recommendations which allowed for the tackling issues at hand. She asked about a regional 
review of actions undertaken by specialized bodies in respect of racial discrimination and 
asked whether the pursuit of international networking by these mechanisms would be useful 
in order to ensure coverage and exchange best practices.   

105. Senegal on behalf of the African Group asked about the effectiveness of these bodies 
and whether procedures were in place to ensure that cases were in fact taken up and 
followed through since it was results that counted. He asked about the timeframe for these 
cases and whether there was limitation on timeframes. He also questioned the legal status of 
these institutions and how they maintained their legal integrity and independence from the 
Government and the court system.  

106. Mr. Charlier replied that it was not a simple task to suggest basic guidelines for all 
countries in the world. Regarding evaluation, this depended to a great extent on to whom 
the body is ultimately accountable. In principle, these bodies should be answerable to 
parliaments and their committees and not a government or executive branch. Thus far, most 
evaluation had been rather informal and the test was the level of credibility of the 
mechanism, in the eyes of the special procedures, the international coordinating committee 
for national institutions, regional bodies and the general population.   

107. Denmark stated that according to a study by the European Fundamental Human 
Rights Agency, national legislation and procedures to address and combat discrimination 
are not adequately known by members of racial minorities. The delegate how best to ensure 
that information about these mechanisms were disseminated to the whole society including 
to minorities, groups etc.  

108. The delegate from Cuba agreed that there was no single model to address racism, 
racial discrimination, xenophobia and related intolerance since these must be based on 
national characteristics, culture and the values of the given country. While generally in 
support of guidelines, it is the country which must select the model most appropriate to its 
national context.  

109. Pakistan on behalf of the Organisation of Islamic Cooperation asked how national 
mechanisms could support victims who may be temporarily in a region and fall victim to 
racism, racial discrimination, xenophobia and related intolerance. 

110. South Africa inquired about how mechanisms could practically ensure access and 
remedies to victims and asked what happened in a case where the national mechanism is 
found in a State which is not a party to the ICERD or has made reservations to the ICERD 
and does recognize its competency, especially in light of practicalities on the ground. 

111. The United States of America asked Mr. Charlier if he was aware of an evaluation or 
study on which mechanisms or combination of mechanisms were performing well. In 
reference to the comment about ICERD not covering gaps, the delegate inquired whether he 
had encountered any practical gaps in his work.  

112. China asked how it was possible to guarantee the impartiality of national 
mechanisms. In addition, from a legal point of view, how could migrants from other 
countries be protected in the host country? Due to economic regions and discrimination, 
how could mechanisms entirely comprised of the local population be free from the political 
atmosphere in a country and provide protection to foreigners or “aliens”?  
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113. Mr. Charlier replied that with respect to assessment and appraisal, OHCHR had 
issued a publication on “assessing the effectiveness of national institutions”. No single 
mechanism could meet all aspects of the national reality. What was most important was to 
place victims at the centre because this would end discrimination and ensure the proper 
outcomes. With reference to gaps, he explained that he did not have enough information in 
this regard. He stated that it was important to protect the rights of individuals even if that 
State asserted that racism did not exist in the country. 

114. Morocco asked about mediation and ombudspersons and the extent to which they 
were an alternative to a court process. The delegate also referred to acts of racism and 
related phenomenon and asked to what extent national mechanisms could tackle these 
issues without a specific complaint. Mr. Charlier replied that there were two types of 
ombudspersons – those that mediated or facilitated the relationship between an individual 
and the State, and those which stressed conciliation and mediation. 

115. At the 10th meeting that afternoon, Mr. Jozef DeWitte, Chair of the Equinet - the 
European Network of Equality Bodies gave a presentation to the Committee. He described 
the Belgian Centre which was established in 1993, noting that it was one of the last of the 
European equality bodies to be set up. It was established by Parliament which gives its 
mission and mandates but has full independence to fulfil that mandate in collaboration with 
States and civil society. The mandate is broad mandate and looks at issues such as racism, 
religion and belief, equality, age, disability, sexual orientation but not gender which is 
assigned to another body and language for cultural reasons specific to the Belgian context.  

116. He explained that in Belgium, the anti-discrimination mandate included the fight to 
promote equality. In addition, migration was a phenomenon very relevant there and it was 
important to understand its trends now and in the future. The fundamental rights of 
foreigners were guaranteed in Belgium even where one was not a citizen because they are 
fundamental human rights. He also noted that the fight against trafficking and sexual and 
economic exploitation was very present in all sectors of the economy. 

117. He noted three main tasks of the Centre: the first concerned assistance with 
individual cases. He noted that about 5185 cases came forward of which 4000 concerned 
discrimination and about 1000 concerned fundamental rights. They focussed on reaching 
settlements as it was quicker and fully respected the rights of the victim. In 2011, 16 legal 
cases were initiated on hate crimes because these are non-negotiable. The second task was a 
proactive role in information-sharing and sensitization and training about how to deal with 
a multicultural society. The third was the forward-looking task of formulating 
recommendations to improve regulations. He explained that the Belgian Centre had B status 
accreditation because its statute was not broad enough and it was perceived to be not 
independent enough from the State.  

118. Mr. DeWitte then described the European Network of Equality Bodies – Equinet. 
Following an EU directive, it was established in 2008 as the secretariat to help Equinet 
members fulfil EU directives. It has 37 member mechanisms and they work together in a 
non-hierarchical way to achieve their full potential at the national level. The mandate from 
the EU directive provides that equality bodies should: give independent assistance to 
victims of racism; conduct surveys concerning discrimination; provide independent service; 
prepare and publish reports on discrimination; it forms recommendations on key issues; and 
it exchanges information between them and with the Fundamental Rights Agency and the 
European Court of Justice. It also carries out awareness raising campaigns and promotes 
good practices. It has a fairly high level of competence on issues concerning race, religion 
and belief, gender, disability and sexual orientation.  

119. Equinet’s activities include equality laws, policy formulation, publications and a 
number of trainings. Mr. Dewitte reiterated that standards for equality bodies were not “one 
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size fits all” as the standards, practices and functions have very specific cultural and 
historical context. In response to questions: How fast should we respond? What tools do we 
have? How independent should we be? Each mechanism or body must learn from the 
standards to set their very own.  

120. Greece asked whether the structure or type of institution impacted on the outcomes. 
The EU asked what in his view worked in terms of standards and referred to the usefulness 
of regional networking. 

121. Mr. DeWitte replied to questions that there were many different names, structures 
and types of equality bodies and explained that States should take into account what existed 
in the their local context. The Paris Principles gave some indications as to independence 
and the issue of checks and balances. With respect to a question from Senegal about when 
negotiation was feasible or advisable, he identified five elements which must be satisfied: 
(i) the facts must be acknowledged; (ii) the blame or responsibility must be accepted; (iii) 
an apology must be given; (iv) a future occurrence must be precluded; and, (v) the 
appropriate redress must be given.  

122. The 11th meeting was opened on 17 April by the Chairperson- Rapporteur who 
offered his apologies and announced that he would not be able to chair that morning’s 
session due to pressing commitments. Following his welcome and introduction of Mr. 
Bucio-Mujicia, President of the Mexican National Council for Prevention of Discrimination 
(CONAPRED), he informed that Mr. Yannick Minsier of the Permanent Mission of 
Belgium had kindly agreed to chair the meeting in his absence. Mr. Minsier then invited 
Mr. Bucio-Mujica to make his presentation on national mechanisms against discrimination, 
with particular emphasis on his organization CONAPRED. 

123. Mr. Bucio-Mujica stated that, established in 2003, CONAPRED was a specialized 
agency pursuant to the federal law on the prevention and elimination of discrimination and 
it was mandated to combat and prevent any distinction or exclusion based on ethnic or 
national origin, sex, age, disability and a wide range of other grounds, and to ensure to 
equal opportunities for people. He noted that there was also a National Commission on 
Human Rights which had been created prior to CONAPRED, which was also an 
autonomous commission. 

124. He elaborated on CONAPRED’s eight principal functions: (1) to design tools and 
prepare studies in order to measure discrimination, understand its characteristics and 
impact; (2) to measure and suggest programmes and activities for the prevention of 
discrimination in public and private institutions; (3) to undertake legal studies at the 
national level to promote the adoption or harmonization of legislation, in accordance with 
international treaties; (4) to disseminate content to prevent discrimination in the media; (5) 
to defend individual cases of discrimination committed by individuals or federal authorities 
(the defence model); (6) to work in coordination with public, federal, local and municipal 
institutions, as well as with social and private individuals and organizations; (7) to 
disseminate the commitments undertaken by the Mexican government at the international 
level and promote compliance with them; and (8) to promote international cooperation in 
the fight against discrimination, including through networks and international coordination 
mechanisms.  

125. He then outlined some of the advantages of institutions like CONAPRED including: 
the fact that its coverage of multi-dimensional issues strengthened its capacity to act in 
terms of its broader approach and the interdependence of rights. There was also a better 
capacity to defend individual cases of discrimination and there was more credibility and 
public legitimacy attached to its work. Some disadvantages included the fact that the 
institutions could not impose public sanctions and provide redress, budgetary restrictions, 
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and CONAPRED’s very broad mandate and geographic coverage which involved a 
tremendous amount of work.  

126. Greece asked about the methodology employed to decide which vulnerable groups 
would be involved in the CONAPRED survey/study. The delegate of the European Union 
inquired about how complementarity between the CONAPRED and the National 
Commission on Human Rights was ensured. She was also interested in more details 
concerning the individual cases and the “defence model.”  

127. Ukraine asked about best practices and interesting examples of legislation and 
policies with regard to preventing discrimination and also requested further details about 
the “defence model” and its efficiency. 

128. Mr. Bucio-Mujica replied that population groups were included in the study based 
on a previous study commissioned in 2002 with regard to discrimination in Mexico 
including women, migrants, disabled, elderly, young boys and girls, domestic workers, 
sexual orientation, religion and others. From 2005 when the CONAPRED’s study was 
issued to 2011, when the second study of the Council was finalized, the study was referred 
to on a daily basis in the media. In fact, CERD had called for the development of a national 
policy based on this very study.  

129. He elaborated on the “defence model” explaining that anyone anywhere in Mexico 
had access by phone, internet or in person directly at their offices to get advice and initiate 
a formal proceeding. There was a clear mechanism in place: catalogue, inventory of the 
different ways to file complaints of different cases of discrimination; however, greater 
clarity was needed about what constituted discriminatory behaviour. There was a need to be 
clear about discrimination and non-discriminatory practices. In this context it would be 
advantageous to broaden the ICERD definition to include xenophobia. The defence model 
also involved a conciliation procedure, remedies were considered and measures were 
suggested in order to avoid the recurrence of the discriminatory practices. He highlighted 
two cases concerning de facto discrimination in schools in Chiapas region and 
discrimination against female domestic workers. 

130. Mexico pointed out the need to share information between authorities and to have 
principles and standards. Delegates asked for more information about the mentioned inter-
American network and specialized bodies.  

131. Austria emphasized that anti-discrimination laws were important but not sufficient 
to promote cultural change noting that awareness-raising might be a more practical way. He 
noted with interest the prizes established for intercultural reporting by journalists since a 
similar award was offered in Austria.  

132. The United States of America raised a question with regard to the suggested 
broadening of the definition of ICERD in order to include xenophobia. In this regard he 
asked whether a complaint of xenophobia had been brought to CONAPRED and it was 
unable to assist or was constrained due to the fact that there was no ICERD definition. Mr. 
Bucio Mujica emphasized that ICERD is much more limited than the UN Convention on 
the Rights of Persons with Disabilities which had a broader scope, details are greater, yet 
there are much more direct references to rights of people and it contains references to direct 
mechanisms. ICERD had a general definition; it was not detailed, making it difficult to 
prove cases of xenophobia and racism.  

133. Mr. Bucio-Mujica also pointed out that the majority of rulings on the individual 
cases were not binding therefore requiring acceptance on behalf of the person responsible 
for the act and very often the person did not accept a commission of an act of xenophobia. 
Moreover, in Mexican law there were many distinctions between citizens: being naturalized 
Mexicans or Mexican by birth. According to CONAPRED some of these distinctions were 
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illegal and xenophobic; therefore, it was suggesting an amendment to the constitution, 
looking at the barriers which might be xenophobic in nature, and having an impact on 
redress for victims. He noted that international instruments have a very direct impact in 
Mexico as they had immediate application and constitutional effect upon ratification. He 
invited delegates to continue this process to consider which additional standards are needed 
to combat discrimination, emphasizing that the work of the Ad Hoc Committee was 
essential for combating racism, racial discrimination, xenophobia and related intolerance.  

134. The Chairperson-Rapporteur opened the 12th meeting of the session that afternoon, 
and invited Mr. Andre Castella, Director of the Office for the Integration of Foreigners of 
the Canton of Geneva to address participants. Mr. Castella commenced by stating that 
racism was not an opinion but an offence which was unacceptable and reprehensible under 
Swiss law.  

135. In 2010 the Federal Office for Migration created a new mandate in that as of 2014, 
all 26 cantons would be required to demonstrate what activities they were undertaking at 
the local level to combat discrimination. He explained that in terms of legislation, Article 8 
of the Swiss Constitution prohibits discrimination and that Article 261 of the Penal Code 
prohibits racism.  

136. He underlined the federal nature of Switzerland noting that anti-discrimination 
policy and action followed a local model specific to the Canton of Geneva. He generally 
highlighted the situation of discrimination in Switzerland following the examination by 
international mechanisms such as CERD and European Commission against Racism and 
Intolerance (ECRI), the United Nations Special Rapporteur against all forms of racism and 
the Council of Europe. They generally concluded that there were acts of racism, anti-
Semitism and discrimination in Switzerland and that it was necessary to take actions 
(preventative, penal etc.) to address them. In response, the Canton had taken three principal 
actions: (i) creation of an advice centre to aid victims of racism (orientation, assistance and 
defence assistance to help people lodge complaints and navigate the court process, if 
necessary); (ii) awareness-raising of the population (campaigns, debates, exhibitions and 
education); and, (iii) training of public officials, cantonal authorities and administrators in 
order to ensure universal access to public services (education, medical assistance and 
education). 

137. In the Canton of Geneva, the advice centre was an independent government body 
established to “hear, help and accompany victims of racism” and was staffed by a lawyer 
and social assistant. It was a neutral body dealing with all forms of discrimination brought 
to its attention. Mr. Castella highlighted the inaugural “Week of actions against racism” 
which for the first time issued a simultaneous media publicity campaign in all francophone 
and italophone cantons. Sensitizing the population was fundamental to educating different 
cultures and religions about each other. He noted that it was reassuring that Geneva Canton 
had rejected the federal initiative some years ago on banning minarets (which was 
ultimately successful) and that their efforts were now focussed on education of school 
children and training of law enforcement officials and police. In the future his Office hoped 
to considerably increase its efforts because discrimination and racism were scourges and it 
was the fundamental role of government to combat it. 

138. Senegal on behalf of the African Group, in reference to Article 261 of the Penal 
Code of Switzerland, asked how xenophobia was tackled in the Canton of Geneva. He also 
inquired about a recent initiative whereby people of North African descent were offered 
four thousand francs to voluntarily repatriate.  

139. On behalf of the Organisation of Islamic Cooperation, Pakistan agreed that racism 
was a scourge and welcomed Mr. Castella’s ongoing efforts in this regard. He asked how in 
the future efforts will be better coordinated to defeat federal initiatives such as that banning 
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minarets? He asked Mr. Castella how “foreigners” and “integration” were defined by the 
Office for Integration of Foreigners. He inquired about the conceptual challenges to 
fighting racism.  

140. The United States of America in reference to the observatory, asked whether it could 
be determined if policy measures were having an effect or not.  

141. Mr. Castella replied that in Geneva there was evidence of tensions including anti-
border xenophobia directed at frontaliers, representing the rejection of “the other”. He 
noted that racism had many forms and that a proper evaluation of current actions against it 
would be measurable only in the future. Regarding the voluntary repatriation, he explained 
that it was a pragmatic Council of State solution featuring a “readmission agreement” for 
those North Africans without nationality and where there was no agreement with the 
country of return. He stated that Government must tirelessly combat racism and that it even 
had a duty to enter political processes and confront racist parties. In the past it had been too 
reticent, but in his opinion, the issues must be addressed head on.   

142. Germany asked about what experience or advice could be offered regarding 
improving accessibility to public services and also how to reach groups which may have 
challenges in accessing traditional media. The European Union queried which awareness-
raising projects were most successful and why. Noting that, as Mr. Castella stated, Geneva 
was comprised of about 40% foreigners, how could they be engaged in consultation and 
awareness-raising? 

143. Mr. Castella answered that Article 261 of the Penal Code was rarely invoked since 
victims did not often receive satisfaction under it. The burden of proof made victims and 
claimants hesitant. He reiterated that it was too early to comment on effectiveness, however 
there were long term plans to replicate, expand programmes to other audiences and sectors. 
He agreed that it was necessary to involve foreigners living long-term in Geneva in 
initiatives against racism.  

144. Indonesia remarked upon the historical openness of the city and Canton of Geneva 
as the seat of international organizations and businesses. While some efforts were 
appreciated, there was a higher expectation of a more integrated and coordinated approach 
to combating racism.  

145. The representative of the NGO Citizens of the World commented on the 
observatory, highlighted specific cases of discrimination in the Canton and outlined a 
number of issues and situations regarding foreigners in Switzerland. She asked what Mr. 
Castella’s office could do about family reunification. 

146. Mr. Castella agreed that recent disturbing media campaigns were unworthy of 
Geneva’s historical reputation for openness and a threat to that very openness. He noted 
that there were different histories of cantons in Switzerland and that there was much more 
to do to combat racism throughout the country. He took good note of the issues and 
comments raised by the NGO.  

147. The United States of America shared an overview of interventions taken following 9 
September 2001 to deal with “discriminatory backlash” at the national level, noting the 
success of these measures and mechanisms. 
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Anexo III 

[English only] 

  Agenda 

1. Opening of the session. 

2. Election of the Chairperson-Rapporteur. 

3. Adoption of the agenda and programme of work. 

4. Presentations and discussions on the topics. 

5. General discussion and exchange of views.  

6. Adoption of the report. 
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Anexo IV 

[English only] 

Programme of work  
(adopted as amended, 10 April 2012) 

1st week 

 Monday 9.04 Tuesday 10.04 Wednesday 11.04 Thursday 12.04 Friday 13.04 

10
.0

0–
13

.0
0 

Item 1 

Opening of the Session 

Item 2 

Election of the Chair 

Item 3 

Adoption of the Agenda  
and Programme of Work 

Xenophobia  

[Patrick Thornberry, 
CERD] 

Xenophobia 

[Duncan Breen,  
Human Rights First] 

Xenophobia 

[Miguel Hilario, UNICEF] 

--- 

General discussion and 
exchange of views on 

xenophobia 

15
.0

0–
18

.0
0 

UN holiday 

Item 4a 

Xenophobia 

[Nozipho January-Bardill, 
South Africa] 

Xenophobia 

[Orest Nowosad, Special 
Procedures Branch, 
OHCHR] 

Xenophobia 

[Fanny Dufvenmark; 
Christine Aghazarm, IOM] 

Item 4b 

Establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance  

[Vladlen Stefanov, National 
Institutions Section, 
OHCHR; Zanofer 
Ismalebbe, UNDP Geneva] 
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2nd week 

 Monday 16.04 Tuesday 17.04 Wednesday 18.04 Thursday 19.04 Friday 20.04 

10
.0

0–
13

.0
0 

Establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance 

[Patrick Charlier, Centre 
pour l'égalité des chances 
et la lutte contre le racisme 
en Belgique: Michel Forst, 
French National 
Consultative Commission 
on Human Rights] 

Establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance 

[Ricardo Bucio-Mujica, 
President of the National 
Commission against 
Discrimination of Mexico] 

Item 4c 

Procedural gaps with regard 
to the International 
Convention on the 

Elimination of All Forms of 
Racial Discrimination 

[Alexei Avtonomov, CERD] 

Informal Consultations / 
Compilation of the 

Report 

Item 5 

Chair’s Consultations 
and Recommendations 

15
.0

0–
18

.0
0 

Establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance  

[Jozef De Witte, Equinet - 
European Network of 
Equality Bodies] 

Establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance  

[Andre Castella, Office for 
Integration of Foreigners, 
Geneva Canton] 

General discussion and 
exchange of views on the 
establishment, designation 
or maintaining of national 

mechanisms with 
competences to protect 
against and prevent all 

forms and manifestations of 
racism, racial 

discrimination, xenophobia 
and related intolerance 

--- 

General discussion and 
exchange of views on 

ICERD procedural gaps 

Informal Consultations / 
Compilation of the 

Report 

Item 6 

Adoption of the report of 
the 4th session 
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Anexo V 

[Englis/French only] 

  List of attendance 

 A. Member States 

Albania, Algeria, Argentina, Armenia, Austria, Bahrain, Bangladesh, Belgium, Benin, 
Bosnia and Herzegovina, Botswana, Brazil, Bulgaria, Burkina Faso, Chile, China, 
Colombia, Congo, Cote d’Ivoire, Croatia, Cuba, Cyprus, Czech Republic, Democratic 
People’s Republic of Korea, Denmark, Ethiopia, Finland, France, Germany, Ghana, 
Greece, Guatemala, Honduras, Hungary, India, Indonesia, Iran (Islamic Republic of), 
Ireland, Italy, Ireland, Jamaica, Japan, , Kuwait, Lao People’s Democratic Republic, Latvia, 
Lichtenstein, Lithuania, Malaysia, Mauritania, Mauritius, Mexico, Morocco, Nepal, 
Netherlands, Nigeria, Norway, Pakistan, Paraguay, Portugal, Qatar, Republic of Korea, 
Romania, Russian Federation, Saudi Arabia, Senegal, Slovenia, South Africa, Spain, Sri 
Lanka, Sudan, Sweden, Switzerland, Syrian Arab Republic, Thailand, Tunisia, Turkey, 
Ukraine, United Kingdom of Great Britain and Northern Ireland, Unites States of America, 
Uruguay, Venezuela (Bolivarian Republic of) 

 B. Non-Member States represented by observers 

Holy See, Palestine 

 C. Intergovernmental organizations 

African Union, European Union 

 D. Non-governmental organizations in consultative status with the 
Economic and Social Council  

Association of World Citizens, Birdil Resource Center for Palestine Residency and Refugee 
Rights, Bureau international catholique de l’enfance, Franciscans International, Geneva For 
Human Rights, Human Rights Watch, Indian Council of South America (CISA), 
Indigenous Peoples and Nations Coalition, International Council for Human Rights, Nord-
Sud XXI, Rencontre Africaine pour la Défense des Droits de l'Homme. 

    
 


