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. I NTRODUCTI ON

1. The Working G oup on Penalties held four neetings to consider the
articles contained in Part 7, Penalties, from30 June to 3 July 1998. The
Wor ki ng Group herewith transmits to the Comrittee of the Whole the foll ow ng
articles of Part 7 for its consideration: article 75, paragraph 2;

article 77, paragraphs 1 and 2; and article 79. The Wrking G oup al so notes
the deletion of article 75, last two subparagraphs of paragraph 1 (a),
subparagraph [(c)(i)], subparagraph [(d)]; and article 78.

2. The remaining articles will be transmitted at a | ater stage.
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I'l. TEXT OF DRAFT ARTI CLES
Article 21 bis
Nul | a poena sine | ege
pendi ng
Part 7. Penalties !
Article 75

Applicabl e penalties

Paragraph 1:

chapeau: pending
[ subparagraph (a)]: pending
Last two subparagraphs of paragraph 1 (a): deleted
[ subparagraph (b)]: deleted
[ subpar agraph (c)]:
[ subparagraph (i)]: deleted
[ subparagraph (ii)]: deleted
[ subparagraph (d)]: deleted
[ subparagraph (e)]: pending
New par agr aph:
2. 2 In addition to inprisonnment, the Court may order
(a) A fine under the criteria provided for by the Rules of Procedure
and Evi dence;

(b) A forfeiture of proceeds, property and assets derived directly or
indirectly fromthat crinme, without prejudice to the rights of bona fide third
parties.

The Working Group inforns the Drafting Conmittee that the term
“forfeiture” is to be translated as follows throughout Part 7:

French: confiscation; Spanish: decom so; and Arabic:

The Working Group draws the attention of the Drafting Committee to the
need to consider this article in conjunction with article 99, Enforcenent of
fines and forfeiture nmeasures.
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[Article 76
Penalties applicable to | egal persons]
pendi ng
Article 77
Determ nation of the sentence
1. In determ ning the sentence, the Court shall, in accordance with the

Rul es of Procedure and Evidence, take into account such factors as the gravity
of the crinme and the individual circunstances of the convicted person. 3

2. In inposing a sentence of inprisonnment, the Court shall deduct the tine,
if any, previously spent in detention in accordance with an order of the
Court. The Court may deduct any tinme otherw se spent in detention in
connection with conduct underlying the crine.

Par agraph 3. pending

]It may be possible to foresee all of the relevant aggravating and
mtigating circunstances at this stage. Many delegations felt that factors
shoul d be el aborated and devel oped in the Rules of Procedure and Evi dence,
whil e several other del egations expressed the view that a final decision on
this approach woul d depend upon the mechani sm agreed for adopting the Rul es.
Anmong the factors suggested by various del egati ons as having rel evance were:
the inmpact of the crinme on the victinms and their fanmlies; the extent of
damage caused or the danger posed by the convicted person's conduct; the
degree of participation of the convicted person in the comm ssion of the
crime; the circunstances falling short of exclusion of crimnal responsibility
such as substantially dimnished nental capacity or, as appropriate, duress;
the age of the convicted person; the social and econom c condition of the
convi cted person; the notive for the conm ssion of the crime; the subsequent
conduct of the person who conmitted the crinme; superior orders; the use of
m nors in the conmm ssion of the crine.
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[Article 78
Applicable national |egal standards]
del et ed
Article 79 *4
Fi nes and assets collected
1. A Trust Fund shall be established by decision of the Assenbly of States
Parties, for the benefit of victins of crines within the jurisdiction of the

Court and of their famlies.

2. Money and ot her property collected through fines or forfeiture may be
transferred by order of the Court, to the Trust Fund.

3. The Trust fund shall be nanaged according to criteria to be determ ned
by the Assenbly of States Parties.

“The Working Group draws the attention of the Drafting Conmittee to the
need to ensure consistency in the use of terns in this article and article 73,
Reparations to victins.



