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BBE,IJ;EHHE 

1. Bo HCil0JIHeHHe peurenaa, npansroro KoMHCCHeH Ha ee naamtan, B0CbM0H ceccza (Bena, 2-26 MlUI 1995 
rona), Paöoxas rpyrma rro Me:>K,DyHapo~oH norosopaoä IlpaKTHKe Ha HhIHellIHeH ceccan npononacaer paöory no 
Il0W0T0BKe YHH<P~POBaHHOro 3aK0Ha 06 ycrymce rrpa <PHHaHCffPOBaHHH rron .n;e6HTOPCKYJO 3~0JDKeHH0CTb 1/. 
3TO - urecras ceccaa, rrocsamemraa Il0W0T0BKe 3T0ro YHH<PHIJ;HPOBaHHoro 3aK0Ha, aasaamroro B 
rrpenaapxrem.aoss rropsnxe npoeKT0M K0HBe~HH 06 yCT}'IIKe rrpa <PHHaHCHPOBaHHß non .n;e6HTOPCKYJO 
3~0JDKeHH0CTb. 

2. Pemeaae rrposecra pa60TY no eonpocy 06 YCTYJIKe npa cpHHaHCHPOBaHHH non .n;e6HTopcKyro 
3~0JDKeHH0CTh 6bIJIO npHIDIT0 KoMHCCHeH Ha 0CH0Be npe,wJ0)KeHHH, BhICKa3aHHbIX, B '!aCTH0CTH, Ha Konrpecce 
IOHCHTPAJI "YHHcpHIJ;HpoeaHHoe Toproeoe npaso B XXI sexe" (npoxonaemesr e Hsro-Hopxe onaoepesreano 
c naanuars nsroä ceccaeä, 17-21 Mrui 1992 rona), Ha 3T0M Koarpecce KoMHCCHH 6Lmo npennozceno TaK)Ke 
B0306HOBHTh pa60TY IIO sonpocy, xacaiontesrycs oöecrreaaremasrx aarepecos B u;eJI0M, paCCM0TPeHHe xoroporo 
KoMHCCIDI Ha caoeä TJ)HHa,u;u;aT0H ceccaa (1980 ron) pennnra OTJI0)KHTb Ha öonee n03AHHlf cpox y, 

3. Ha CB0HX ,D;B~aTb IlieCT0H - naannars B0ChM0H ceccasx (1993-1995 ronsr) KOMHCCH.sl paccsrorpena 
TPH ,ll;0KJI~a Cexperapaara, xacarouraeca HeK0T0pblX npaB0BbIX npo6JieM B o6JiaCTH YCTYJIKH .n;e6HTOPCKOH 
3~0JDKeHHoCTH (A/CN.9/378/Add.3, A/CN.9/397 H A/CN.9/412). Paccxorpea 3TH .n;oKJI~hI, KoMHCCH.sl npmuna 
K BhIB0,DY 0 TOM, 'IT() 6y;u;eT He T0JibK0 )KeJiaTeJibH0, HO H uenecooöpasno Il0W0T0BHTb CB0,ll; YHH<P~POBaHHhIX 
npaBHJI, u;eJih KOTOpbIX 6y.n;eT C0CT0.slTh B ycrpanenxa nperrarcraaä cpHHaHcHpOBaHHIO non .n;e6HTOPCKYJO 
3~0JDKeHH0CTh, B03HHKaIOmHX B pesynsrare - cyutecrayiouteä B Pa3JIH'!HbIX npaB0BhIX CHCTeMax 
aeonpeneneaaocra OTH0CHTeJibH0 ,n;eHCTBHTeJibH0CTH TpaHcrpaHH'!HbIX YCTYJI0K (rrpa K0T0PhlX uenerrr, 
u;ecCH0HapHH H ,ll;0Jl)KHHK HaX0,11;.slTC.sl B pa3HbIX crpanax) H 0TH0CHTeJihH0 nocJie,D;CTBHH TaKHX YCTYJI0K ,ll;Jl.sl 
,ll;0JI:>KHHKa H npyrrrx TpeTbHX CT0P0H 'J/. 

4. Ha csoeä ~a,u;u;aTh '!eTBepT0H ceccaa (Bena, 13-24 Ho.s16p.s1 1995 rona) Paöoxas rpyrma aaxana paöory 
C paccsrorperraa p.sl)];a rrpeasaparensasrx npoexros YHH<PHIJ;HPOBaHHhIX npaBHJI, conepxcauraxca B ,ll;0KJI~e 
Fenepansaoro cexperapa, 03arJiaBJieHH0M "O6cy)K.n;eHHe H npe~apHTeJibHblH npoeKT YHH<P~POBaHHhIX npaBHJI" 
(A/CN.9/412). Ha 3TOH )Ke ceccHH K Pa6oqeft rpynne 6hm o6pameH HacTo.s1TeJihHbIH npH3hIB cTpeMHThC.sl K 
Bbipa6oTKe TaKoro rrpaB0B0ro TeKCTa, K0T0pblH Il0BJieK 6hI 3a co6oft pacrnHpeHHe ,ll;0CTYJIH0CTH MeHee 
.n;oporocTo.s1mero Kpe,D;HTa (A/CN.9/420, JIYHKT 16). 

5. Ha ~a,n;u;aTh .n;eB.slT0H ceccHH (1996 ro.n;) KoMHCCHH 6bIJI rrpe,n;CTaeJieH ,n;oKJI~ Pa6oqefi rpYJIIlbI o pa6oTe 
ee .n;e~u;aTb '!eTBepTOH ceccHH (A/CN.9/420). KOMHCCIDI BhIC0K0 ou;eHHJia npo,n;eJiaHHyro pa60TY H nonp0CHJia 
Pa6oqyro rpynrry rrpo.n;omKaTb pa60TY 6bICTPhlMH TeMnaMH Af. 

6. Ha ceoHX ~a,u;u;aTh Il.slT0H H ~a,n;u;aTh llleCToH ceccH.llX (Hhro-HopK, 8-19 HIOJI.sl H BeHa, 11-22 Ho.s16p.s1 
1996 ro.n;a) Pa6oqa,i: fpyrma npo.n;oJDKaJia CB0IO pa60TY Ha 0CH0Be paCCM0TPeHIDI Pa3JIH'IHhIX eapHaHT0B npoeKTa 
YHH<PHI.l;HpOBaHHblX rrpaBHJI, K0T0pbie co.n;ep)KaJißCh B no.n;roT0BJieIIHbIX CeKpeTapHaTOM 3ailHCKax 
(A/CN.9/WG.11/WP.87 H A/CN.9/WG.11/WP.89, cooTBeTCTBeHHo). Ha 3THX ceccH.s1x Pa6oqa.s1 rpynna npHH.slJia 

1J OcbmrnanLHLie oT'!eThI feHepanhHOH AccaM6JieH. n.s1THJ1ec.s1Trui: ceccH.s1, IlononHeHHe N2 17 
(A/50/ 17), nyHKTbl 374-381. 

y OcbHUHaJihHhie oT'leThI feHepanhH0H AccaM6JieH, TDHJIUaTh n.s1Ta.s1 ceccH.s1, IlononHeHHe N2 17 
(A/35/17), nyHKTbl 26-28. 

'J/ OcbHUHaJihHhie 0T'leThI feHepaJihHOH AccaM6JieH, copoK B0ChMa.s1 ceccH.s1, IlonoJIHeHHe N2 17 
(A/48/17), nyHKThl 297-301; OcbHUHaJihHbie 0T'leTbl feHepaJibHOH AccaM6JieH, C0D0K JleB.slTa.sl ceCCH.sl. 
IlononHeHHe N2 17 (A/49/17), nyHKThI 208-214; H OcbHUHaJihHhie oT'leThI feHepaJihHOH AccaM6JieH, 
n.s1THJ1ec.s1Tall ceccH.s1, IlonoJIHeHHe N2 17 (A/50/17), nyHKThI 374-381. 

Af TaM )Ke, n.s1ThJ1ec.s1T n,epeall ceccHll. IlononHeHHe N2 17 (A/51/ 17), nyHKT 234. 
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paöoxae rarroreasr o TOM, 'ITO ,JJ,aHHbIH TeKCT 6y,JJ,eT no,JJ,rOTOBJieH B cpopMe KOHBeHU:HH (A/CN.9/432, nyHKT 28) 
H 6y,JJ,eT BKJIIO'laTh IlOJIO:>KeHHX Me:>K,IzyHapO,JJ,HOrO xacrxoro rrpasa (A/CN.9/434, nyHKT 262). 

7. Ha Tp~aTOH ceccaa (1997 ron) KOMHCCHH 6h!JIH npencraanensr ,Il,OKJI~I Paöoxeä rpynrrsr 0 paöore 
ee ,JJ,B~aTh naroä H ,JJ,B~aTh nrecroä ceccaä (A/CN.9/432 H A/CN.9/434). Koxaccaa OTMeTHJia, 'ITO Paöoxaa 
rpyrrna ,Il,OCTHrJia ,JJ,OrOBOpeHHOCTH no pX,JJ,Y BOIIpOCOB H 'ITO K 'IHCJIY OCHOBHI,IX HepaCCMOTpeHHbIX BOilPOCOB 
OTHOCXTCX nocJie,JJ,CTBHX YCTYIIKH ,JJ,JIX TpeThHX CTOpOH, aarrpmrep, Kpe,JJ,HTOPOB ueneara H ynpaBJIXIOIUero B ,JJ,eJie 
0 HeCOCTOXTeJlhHOCTH uenerrra 2/. Kpoxe roro, KOMHCCHX OTMeTHJia, 'ITO opransr H opraHH33IJ:HH, 
aaaaxaromaeca BOIIpocaMH q>HHaHCHpOBaHHX IlO,II, ,JJ,e6HTOPCKYJO 33,Il,OJI:>KeHHOCTh, a TaK:>Ke rrpaaarem.crsa 
IIPOXBHJIH mrrepec K rrpoexry KOHBeHUHH, IlOCKOJlhKY ero npHHXTHe MO:>KeT IIpHBeCTH K pacmapenmo 
B03MO:>KHOCTeß ,JJ,JIX IIOJIY'leHHX Kpe,JJ,HTa rro öonee ,JJ,OCTynHI,IM CTaBKaM §/. 

8. Ha CBOHX ,JJ,B~aTb ce,JJ,I,MOH H ,JJ,B~aTh BOChMOH ceccasx (Beaa, 20-31 OKTX6px 1997 rona H 
H1,10-ßopK, 2-13 MapTa 1998 rona) Paöoxas rpyrma paccxorpena IIO,JJ,rOTOBJieHHbie CeKpeTapHaTOM 3anHCKH 
(A/CN.9/WG.II/WP.93 H A/CN.9/WG.llfWP.96, COOTBeTCTBeHHO). Ha CBOeH ,JJ,B~aTb BOChMOH ceccaa Paöosaa 
rpyrma yTBep,JJ,HJia CO,JJ,ep:>KaHHe rrpoexros CTaTeH 14-16 H 18-22 H norrpocana Cexperapaar no,JJ,rOTOBHTh 
nepecsrorpemrsrä BapHaHT npoexra CTaTbH 17 (A/CN.9/447, nyHKThl 161-164 H 68, COOTBeTCTBeHHO). 

9. Ha Tp~aTb rrepsoä ceccaa (1998 ron) KOMHCCHH 6b!JIH npencraaneasr ,Il,OKJ!a,JJ,1,I Paöoseä rpyrrrrsr 0 
paöore ee ,JJ,B~aTh ce,JJ,I,MOH H ,JJ,B~aTh BOChMOH ceccaä (A/CN.9/445 H A/CN.9/447). KoMaccHx a1,Ic0Ko 
onenana nponenammo pa60TY H rrorrpocana Pa6oqyro rpynrry npo,JJ,OJI:>KaTh paöory 61,1crphIMH TeMnaMH, ttT061,1 
aaaepnnrrs ee B 1999 ro,JJ,Y H npe,JJ,CTaBHTh npoexr KOHBeHUHH KOMHCCHH ,JJ,JIX YTBep:>K,JJ,eHHX Ha ee TpH,JJ,a;aTb 
rperseä ceccmr (2000 ron) 1}. 

10. B uensx CO,JJ,eHCTBHX paCCMOTpeHHIO ßOJIO:>KeHHH npoexra KOHBeHIJ;HH Paöoveä rpyrmoä H HX ßOXCHeHHX 
B aacroameä sarracxe npHBO,Il,XTCX npHMe'laHHX no PX,JJ,Y rrpoexros CTaTeH. B CJIY'lae Heo6xo,JJ,HMOCTH Paöoseä 
rpyrme npe,JJ,JiaraIOTCJI ,JJ,JIX pacCMOTpeHHX ans'repaaraamre HJIH ,Il,OßOJIHHTeJlhHbie ßOJIO:>KeHHJI (HanpHMep, 
npoexrsr CTaTeH 2, 18 H 23). Kposte roro, B HaCTOJIIUeß 3anHCKe CO,JJ,ep:>KHTCJI nepecaorpemrsrä BapHaHT rrpoexra 
CTaTbH 17 H HOBax CTaTbJI 17bis (xacaromaacs BOßpOCOB O ßOCTynJieHHXx), ßO,JJ,rOTOBJieHHaH CeKpeTapHaTOM no 
rrpocsöe Paöoxeä rpyrrrrsr (A/CN.9/447, nyHKT 68). 

* * * 

IIPOEKT KOHBEHI(HH O:S YCTYIIKE IIPH «l>HHAHCHPOBAHHH 
non ,D;E:SHTOPCKYIO 3A,IJ;OIDKEHHOCTb 

fJIABA I. Ccl>EPA IIPHMEHEHIDI 

CTaThJI l. C<bepa npHMeHeHHX 

1. AJihTepHaTHBHYJO cpopMyJIHpOBKY nynxra 1 npoexra CTaTbH 1, Ha xoropyio ,JJ,eJiaeTCJI CChIJIKa B 
npHMe'laHHH 2 K rrpoexry CTaThH 1 B TOM BH,JJ,e, B KaKOM OHO rrpaaeneao B ,JJ,OKYMeHTe A/CN.9/WG.11/WP.96, 
CJie,JJ,YeT ,JJ,OßOJIHHTh CChlJIKOH Ha CBJl3YJ0Ia;HH cpaKTOp MeCToHaxo:>K,JJ,eHHJI a;e,JJ,eHTa. COOTBeTCTBeHHO, 3TOT nyHKT 
CJie,JJ,YeT ccpopMyJIHpOBaTb CJie,JJ,YIOIUHM o6pa30M: "HaCTOJIIa;aJI KoHBeHa;HJI npHMeWieTCJI K Me:>K,IzyHapO,JJ,HhlM 
YCTynKaM, ecJIH B MOMeHT YCTYIIKH a;e,JJ,eHT HaXO,Il,HTCH B ,IJ;oroBapHBaIOra;eMCJI rocy,JJ,apCTBe". TaKaH H3MeHeHHaH 
cpopMyJIHPOBKa nyHKTa 1 npoeKTa CTaTbH 1 ,Il,OJI.:ll<Ha 6y,JJ,eT CO'leTaThCH C aJihTepHaTHBHOH cpopMyJIHPOBKOH 
npoeKTa CTaThH 3, CO,JJ,ep:>Kara;eHCH B BblllleynoMHffYTOM npHMe'laHHH 2. 

~ TaM :>Ke, ßHTblleCRT BTOpaH cecCHR, llonoJIHeHHe N2 17 (A/52/17), nyHKT 254. 

§/ TaM :>Ke, nyHKT 256. 

]} TaM >Ke, nHTbnecHT TpeThH _ceccHH, llonoJIHeHHe N11 17 (A/53/17), IlYHKT 231. 
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2. Paöoxas rpyrma, B03MO)KHO, rroxcenaer paCCMOTpeTh sonpoc O TOM, cnenyer JIH rrpenocraansrs CTOPOHllM 
norosopos 06 YCTYJIKe, He rronrranarounoa non ,D;eHCTBHe npoexra KOHBeHIUIH, HJIH CTOPOHaM rrepaoaavansasrx 
noroaopos, KOTop1,1e He naxonsrcs e Ilorosapaaarontaxca rocynapcrsax, npaeo ccstnarscs Ha rrpoexr KOHBe~. 
Ü,D;HaKo, cnenyer OTMeTHTh, 'ITO ecJIH CTOPOHLI 6y,D;YT CCLIJiaTLC.11 Ha npaeo Iloroaapasaronrerocs rocynapcrsa, TO 
6y,u;eT He.llCHO, CCLIJlalOTC.11 JlH OHH Ha npoexr KOHBeHUHH HJIH Ha anyrpemree npaao sroro rocynapcrna (CM. 
npHMe'laHHe 4 K npoexry crarsa 1, conepxameecs e ,D;OKYMeHTe NCN.9/WG.11/WP.96). 

3. B rryaxre 2 MO:>KHO nepe'IHCJIHTI, npoexrsr CTaTeH 7, 12, 16 H 18-22. Paöoxas rpynna, B03MO:lKHO, 
rroxcenaer paccMOTPeTL rrymcr 3, KacaioIQHHCJI c<pep1,1 ,u;eHCTBHJI HOPM MeJK.IIYHapo,D;Horo xacrnoro npaea, 
co,u;epJK~HXCJI e rnase VI rrpoexra KOHBeHUHH, e KOHTeKCTe o6cy:JK,D;eHHJI maBLI VI. 

4. Paöoxas rpynna, MO:JKeT, TaK:JKe IlO:lKeJiaTL paccsrorpers IlO,IJ;HJIThlH B II}'HKTe 4 aonpoc 06 
aJihTepHaTHBHOM HJIH COBMeCTHOM npHMeHeHHH MaTepHaJihHO-npaBOBLIX H MeJK.IIYHapO,D;HhIX 'laCTHO-npaBOBLIX 
HOpM rrpoexra xonaemnra, KOTOphlH B03HHKaeT B TOM CJIY'lae, ecJIH Iloroaapaaaromeeca rocyrtapcrao nenaer 
3lUIBJieHHe B COOTBeTCTBHH C npoeKTOM CTaTLH 43. Cornacno II}'HKTY 4, ecJIH Iloroaapaaaromeeca rocynapcrao 
He nenaer 3aHBJieHHe B COOTBeTCTBHH C npoexrosr CTaTLH 43, OHO coxpaaser CBOH co6CTBeHHI,Ie HOPMLI, 
xacaiomaecs npe~eCTBeHHLIX npas, rrpasaaaas JIHllIL conepacannrecs e npoexre KOHBe~ MeJK.IIYHapo,1J;H1,1e 
xacrno-rrpaeoasre HOPMLI O npeHMYIQeCTBeHHLIX npaeax (TO eCTL npoexrsr CTaTeH 23 H 24). 

* * * 

CTaTLJI 2. y CTVIlKa ne6HTOOCKOH 3anOJI:lKelllIOCTH 

1. B COOTBeTCTBHH c asmenmeä (pOPMYJIHPOBKOH rrpoexra CTaTLH 2 cdiepa ,u;eHCTBH.11 npoexra KOHBeHUHH 
61,ma 61,1 CJIHIIIKOM mHpOKOH, oxsarsraaa IlO'ITH BCIO o6JiaCTL npana, perynapyiouiero sonpocsr YCTynKH. XOTJI 
TaKOH eceo61,eMJIIOIQHH rronxon MO:lKeT 6LITI, JKeJiaTeJihHbIM C TO'IKH 3peHHJ1 ,D;OKTPHHbl, npaKTH'leCKH ensa JIH 
B03MO:>KHO OCYIQeCTBHTL IlOJilIOMaCmTa6HYIO pe<pOPMY aauaoaamaoro npaea, perynapyiomero sonpocsr yCTynKH. 
Ilo,u;o6HLIH rronxon cnenan 61,1 rrpoexr KOHBeHUHH MeHee npHeMJieMbIM ,D;Jl.11 TeX rocynapcrs, xoropsre 6LIJIH 61,1 
rorossr K npHHJITHIO cneuaamnoro 3aKOHO,D;aTeJihCTBa C u;eJILIO oönerseaaa ,D;OCTyna K MeHee ,u;oporOCTOJIIQHM 
Kpe,D;HTaM, Ho He K paccsrorpeamo sorrpoca o sasrene HaI.0-JOHaJihHoro rrpasa, perynapyioutero sonpocsr YCTYilKH, 
B u;eJIOM. Kposre Toro, TaKOH no,u;xo,u; MOr 61,1 Bbl3BaTL B03paJKeHHJI npe,u;CTaBHTeJieÜ ,u;eJIOBblX Kpyroe, KOTOpbie, 
KaK npe,u;CTaBJIJleTCJI, (pYHKD;HOHHPYIOT BilOJIHe HOPMaJihHO H He HYJK.l];alOTCJI B peryJIHpoeaHHH B COOTBeTCTBHH 
c eIQe O,D;HHM npaBOBblM ,D;OKYMeHTOM. K TOMY :>Ke npH HLIHemHeH (pOPMYJIHPOBKe npoeKTa CTaThH 2 HH O,D;HO 
rocy,u;apCTBO He CMOrJio 61,1 npHHJITb HOPMY O npeHMYIQeCTBeHHLIX npaeax Ha OCHOBe perHCTpau;HH, IlOCKOJILKY 
,D;aJKe B CTpaHax, npH,D;epXHBalOIQHXC.11 TaKOH CHCTeMhl, He ece onepau;HH, npe,nyCMOTpeHHbie B npoeKTe CTaTbH 
2, no,u;neJKaT perncrpau;HH. 

2. C<pepa npHMeHeHHJI npoeKTa KOHBeHD;HH 61,ma 61,1 ,D;OCTaTO'IHO mHpOKOH ,D;aJKe B TOM CJIY'lae, eCJIH 61,1 
II}'HKT 2, KpOMe IlO,D;rryHKTa (a), npHillJIOCh HCKJIIO'IHTh. II03TOMY Pa60'laH rpynna, B03MO:lKHO, noxenaeT 
061.e)J;HIDITl, Il}'HKT 1 C IlO,D;nyHKTOM (a) nyHKTa 2, HCKJIIO'IHB OCTaJihffYIO 'laCTh nyHKTa 2 H, B03MO:lKHO, BKJIIO'IHB 
HeKOTOPble BH,IJ;I,1 yCTynOK, nepe'IHCJieHHLre B IlO,D;rryHKTax (b)-(g) B nepe'IHe HCKJIIO'leHHH, co,u;ep:lKaIQeMCJI B 
npoeKTe CTaTLH 4. EcJIH npoeKT KOHBeHUHH OKaJKeTCJI ycnelIIHbIM H IlOJIY'IHT illHPOKOe npH3HaHHe, c<pepy ero 
npHMeHeHHJI ecer,u;a MO:lKHO paCIIIHpHTb nocpe,u;CTBOM npOTOKOJia. 

3. tITo KacaeTCJI ccLIJIKH Ha ecTpe'IHoe y,u;oeneTBopeHHe, npe,u;ocraeJIJleMoe e o6MeH Ha nepe,u;aqy 
,u;e6HTOpCKOH 33,D;OJI:lKeHHOCTH, KOTOpax co,u;ep:>KHTCJI B nyHKTe 1 CTaTLH 2 H npe,D;Ha3Ha'leHa ,IJ;JIJI o6ecne'leHHJI 
oxeaTa JIHIIIL YCTYfiOK <pHHaHcoeoro xapaKTepa, TO Pa6oqax rpynna, B03MOJKHO, noxenaeT paccMOTpeTL eonpoc 
0 ee HCKJIIO'leHHH, a TaKJKe 06 HCKJIIO'leHHH H3 npoeKTa CTaTLH 4 YCTynOK, coeep1IIaeMLIX 6e3 BCTpe'IHOro 
npe,D;OCTaBJieHHJI HJIH o6eIQaHHJI nepe,u;a'IH IlpOTHB CTOHMOCTH, Kpe,D;HTa HJIH CMe:lKHbIX YCJIYr- B ceoeü HLIHemHeH 
(pOPMYJIHPOBKe nyHKT 1 npe,u;nonaraeT, 'ITO BCTpe'IHOe y,u;oeJieTeopeHHe 06J13aTeJILHO BbITeKaeT H3 nepe,u;a'IH, 
KOTOpaJI He 06J13aTeJILHO MO:>KeT 61,rr1, npaBHJihHOH. KpoMe TOro, CCbIJIKa Ha CTOHMOCTb MO:lKeT Bbl3BaTL eonpoc 
0 TOM, 03Ha'laeT JIH 3TO "cnpaee,D;JIHBYIO" CTOHMOCTb. 

4. Cne,nyeT OTMeTHTL, 'ITO nyHKT 1 npoeKTa CTaTLH 2 npe,u;Ha3Ha'leH ,D;Jl.11 Toro, 'IT06bI oxeaTHTh ece BH,D;hI 
nepe,u;a'IH ,u;e6HTopcKOH 33,Il;OJIJKeHHOCTH nyTeM comaweHH.si:, BKJIIOttax ,u;oroeopHyio cy6porau;mo, Hoeau;H10 H 
3aJior. IloKa3aTeJILHhIH nepe'leHL oxeaTLIBaeMLIX BH,D;OB ,u;oroeopHOH nepe,u;attH, co,u;epJKaewHüc.si: e npe,u;Lr.u;YIQeM 
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npoexre (A/CN.9/WG.Il{WP .93, IIyJIKT 2 npoexra CTaTbH 2), 6LIJI HCKJIIO'leH,- 'IT06h! He C03,D;aBa.JIOCh arrexarneaae, 
6y,D;To He vxasarmsre B 3TOM nepesne BH,ll;bl rrepenasa He OXBaTbIBaIOTCH rrpoexrosr (A/CN.9/445, II}'HKT 151). 

5. B II}'HKTe 3, B03MO:>KHO, HeT Heo6XO,ll;HMOCTH, IlOCKOJlhKY BOilP0Cbl, xacarouraecs nepenaxa npaa, 

o6ecne'IHBaIOmHX rmarexc YCT)'IIJieHHOH ,11;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH, ,ll;OCTaTO'IHO IlOJJH0 paccMaTpHBaIOTCH B 

npoexre CTaTbH 13. Kposre roro, q>OPMYJIHPOBKa nyaxra 3, B03MO:>KHO, HBJIHeTCH CJIHIIIKOM IIIHPOKOH B TOM 

cxsrcae, 'ITO OHa rrpapaarraaaer K ,11;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH JII06oe npaso, sosaaxaiomee H3 

nepaoaasam.aoro noroaopa, BKJIIO'laH rrpasa Ha KOH<pH,D;eHIJ;HaJibHYIO HHq>OpMaIJ;HIO, npasa, CBH3aHHbie C 
oöecrreseaaess ocymecrsneaas npyrax rrpaa, H oöecnexarem.nsre npasa. B OTJIH'IHe OT KoHBeHIJ;HH IOHM,D;PY A 
rro Me:>K,IzyHapO,D;HbIM <paKTOPHblM orrepauasx, ÜTTaBa, 1988 ron (B ,ll;aJibHeHllleM HMeHYeMOH "OTTaBCKaH 

KOHBeHD;HH"), H3 KOTOpOH 6bIJI 3aHMCTBOBaH rryHKT 3, npoexr KOHBeHIJ;HH xacaercx nepenasra HM~eCTBeHHbIX 

npan B ,11;e6HTOPCKOH 3a,D;OJI:>KeHHOCTH, H, BepOHTHO, 6bIJIO 6bI aenenecooöpasasra aarparaaars B HeM CTOJib 

llIHPOKHM o6paJOM BOilPOCbl rrepenaxa H~ecTBeHHbIX npan :d ,lij)yrHX aKTHBax (B 3TOH CBH3H CM. IlpHMe'laHHH 

K npoexrasr CTaTeH 17 H 17bis). 

6. Ta.KHM o6paJOM, Paöoxaa rpyrma, B03MO:>KHO, noxcenaer paCCMOTpeTb nepecsrorpemnrä BapHaHT npoexra 

CTaThH 2, KOTOPhlß MOr 6b! HMeTh CJie,D;YIOmYIO pe,D;~HIO: 

«1) ,D;n.sr ueneä nacrosmeä KoHBeHIJ;HH "yCTYßKa" oanaxaer rrepenaxy rryTeM cornanreaas O,ll;HOH 

CTOpOHOH ("~e,D;eHTOM") npyroä CTOPOHe ("~eccHOHapHIO") csoero rrpasa Ha rrnarezc ,11;eHe:>KHOH CYMMhl 

(".a;e6HTopcKOH 3a,D;OJI:>KeHHOCTH"), aoaaaxaiomero B CHJIY norosopa Me.>K,Izy ~e,D;eHTOM H ,ll;OJl:>KHHKOM 

He3aBHCHMO OT Toro, HBJIHeTCH JIH OH ,D;OrOBOPOM O xynne-nponasce HJIH apeane TOBapOB, rrpe,D;OCTaBJieHHH 

ycnyr HJIH Kpe,IJ;H'I'a, ~eH3HpOBaHHH TeXHOJIOrnH, HHTeJIJieKTyaJibHOH co6CTBeHHOCTH HJIH HHq>OpM~]. 

2. "Y CTYßKa" BKJIIO'laeT nepenasy ~eCTBa B .a;e6HTOPCKOH 3a,D;OJI:>KeHH0CTH H C03,D;aHHe npan B 

,11;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH B xasecree oöecrrexeaaa nonra HJIH HHOro oösaaremcraa-. 

7. B COOTBeTCTBHH c TaKOH q>OpMyJIHpOBKOH npoexra CTaTbH 2 npoexr KOHBeHIJ;HH 6y,11;eT rrpHMeHHThCH H 

K YCTYßKaM ,D;OrOBOPHOH ,11;e6HTOPCKOH 3a,D;OJI:>KeHHOCTH (B cnyxae HCKJIIO'leHHH q>OPMYJIHPOBKH B KBa,D;paTHblX 

CK06Kax B nyaxre 1), H K YCTYITKaM JIHllib HeKOTOPbIX BH,11;0B ,D;OrOBOpHOH ,11;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH (B cnyxae 

HCKJIIO'leHHJI q>OPMYJIHPOBKH B KBa,D;paTHbIX CK06Kax). ll;eJib rrynxra 2 3aKJIIO'laeTCH B oöecnexeaaa Toro, 'IT06h! 
npoexr KOHBeHIJ;HH OXBaTb!BaJI KaK npHMhie YCTYDKH, TaK H YCTYDKH B nopxnxe oöecnexeaas (HCilOJib30BaHHe 

CJIOB "npHMbie" HJIH „ a6cOJIIOTHhie" H36eraeTCH, IlOCKOJihKY 3TH CJIOBa MOryT He HMeTh ,ll;OJl:>KHOro CMbICJia Ha 

,lij)yrHX H3hIKaX, a CJIOBO "rrepenaxa" MO:>KeT 6LITb He,D;OCTaTO'IHbIM ,ll;JIH OTpa:>KeHHH npHMhIX YCTYJIOK, IlOCKOJibKY 

B pastxax HeKOTOPblX IOPHC,ll;HKU:HH YCTYDKH B nopsnxe oöecrreseaaa conpasceasr TaK:>Ke c rrepenaxeä 

.a;e6HTOPCKOH 3a,D;OJI:>KeHHOCTH). 

* * * 

CTaThH 3. Me?K,IIVHapollHLIH xapaKTep 

1. Paöoxas rpyrrna, B03MO:>KHO, rroxcenaer paCCMOTpeTb BOnpoc O TOM, HBJIHeTCH JIH MeCTOHaxO:>K,D;eHHe 

cropoH no,D;Xo~ KpHTepHeM ,ll;JIH onpe.a;eneHHH Me.>K,IzyHapo,D;Horo xapaKTepa c,11;eJIKH, HJIH xe CJie,D;YeT c,11;eJiaTL 

CCblJIKY Ha ,ll;pyrHe KpHTepHH, HarrpHMep, TaKHe KaK MeCTO B03MO:>KHOro o6cy:>K,D;eHHH ycJIOBHH, 3aKJIIO'leHHH HJIH 

oc~eCTBJieHH.sr C,D;eJIKH, JIH6o BOo6me He CChIJiaTbCH Ha KaKHe-JIH6o KpHTepHH, HCXO,ll;H H3 Toro, 'ITO JII060H 

3JieMeHT Me.>K,IzyHapo,D;Horo xapaKTepa, HanpHMep, BhI6op HHOCTpaHHOro npaBa HJIH HHOCTpaHHOH BaJIIOTbl ,ll;OJI:>KeH 
6bITb ,ll;OCTaTO'IHbIM ,ll;JIH TOro, 'IT06bI C,D;eJIKa npHo6peJia Me.>K,IzyHapo,D;HblH xapaKTep. HLIHellIHHH q>OPMYJIHpOBKa 

npoeKTa CTaTbH 3 OCHOBaHa Ha TOM IlOHHMaHHH, 'ITO onpe,D;eJieHHOCTh B OTHOllleHHH npHMeHeHHH npoeKTa 

KOHBeHI.\HH HMeeT KpaHHe Ba:>KHOe 3Ha'leHHe, Il0CKOJlhKY OHa MO:>KeT OKa3hIBaTh 6JiaroTBOPHOe BJIHHHHe Ha 

CTOHMOCTh H .JJ;OCTYßHOCTh Kpe,11;HTa. 

2. Pa6oqa.sr rpynna MO:lKeT TaK:lKe IlO:lKeJiaTb paCCMOTpeTb Bonpoc O Me.>K,IzyHapo,D;HOM xapaKTepe ,11;e6HTOPCKOH 

3a,D;OJI:>KeHHOCTH HJIH YCTYDKH B cnyqae Ha.JIH'IHH HeCKOJibKHX u:e,11;eHTOB, u:ecCHOHapHeB HJIH ,ll;OJI:>KHHKOB. YcryrrKa 
HeCKOJibKHM u:eccHOHapHHM MO:lKeT COBeprnaThCH, HanpHMep, B KOHTeKCTe CCY.JJ;LI, rrpe,11;ocTaBJieHHOH 
KOHCOPU:HYMOM. y CTYDKa CO CTOpOHbl HeCKOJihKHX u:e,11;eHTOB MO:lKeT COBeprnaThCH, HarrpHMep, B KOHTeKCTe 

CCY,ll;HblX orrepaIJ;HH C yqaCTHeM HeCKOJlbKHX u:e,11;eIIT0B H3 0,ll;HOH H TOH :lKe KOprropaTHBHOH rpyrrrrhl, YCTYilaIOmHX 
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CBOIO ,o;e6HTOPCKYJO 3a,D;OJDKeHHOCTb (Ha npaxraxe YCTYTIKa ,o;e6HTOPCKOH 3a,D;OJDKeHHOCTH, .!IBJUIIOIIJ;efl:c.11 

COBMeCTHOH co6cTBeHHOCTblO, COBepwaeTC.!I pe,D;KO, Il03TOMY ee, BepO.!!THO, He cnenyer paccxarpaaars B rrpoexre 

KOHBeHIJ;HH). Hanaxae HeCKOJibKHX ,ll;OJI:>KHHKOB, KaK npaBHJIO, xapaxrepao rrpa ycryrrxax B 60JiblIIHX paasrepax. 

3. Ilpa HaJIH'IHH HeCKOJibKHX 11;e,o;eHTOB HJIH IJ;eCCHOHapHeB ycrynxa HJIH ,o;e6HTOPCKa.!I 3a,D;OJDKeHHOCTb MOryr 

C'IHTaTbC.!I MC)K,I(yHapO,D;HbIMH ,o;IDKe B TOM CJIY11ae, ecJIH scero JIHIIIb O,ll;HH IJ;e,o;eHT HJIH 11;eccHOHapHH HaxO,D;HTC.!I 

B HHOH crpane, 'leM npyraa CTOPOHa c,o;eJIKH. TaKOH nonxon Il03BOJIHJI 6LI 11;e,o;eHTaM HJIH 11;eccHOHapH.!1M 

ocym;eCTBJI.!ITb nJiaHHpOBaHHe C IJ;eJILIO onpenenenaa CTPYKTYPLI CBOeH YCTYßKH TaKHM o6pa30M, 'IT06bI OHa 
nonnanana HJIH He nonrranana non ,o;eHCTBHe npoexra KOHBeHIJ;HH. Ü,D;HaKO, B TO :JKe BpeM.!I OH MO:JKeT C03,D;aTb 

B03MO:JKHOCTH ,ll;JI.!I MaHHnYJl.!IIJ;HH npa COBepmeHHH <l>HHaHCOBblX onepamrä (narrpmrep, B YCJIOBH.!IX 6aHKOBCKoro 

KOHCOpIJ;HYMa Be,o;ym;HH 6aHK MOr 6LI rrpaaness K cnezrxe HHOCTpaHHLIH 6aHK, B pe3yJILTaTe xero 3Ta cnenxa 

IlOIIa,D;aJia 6LI B crpepy ,o;eHCTBH.!I npoexra KOHBeHIJ;HH). C ,o;pyroH CTOPOHLI, Me:lK,IJ;YHapO,IJ;HblH xapaxrep Ka:JK,D;OH 

yCTyIIKH HJIH ,o;e6HTopcKOH 3a,D;OJDKCHHOCTH MO:JKeT onpenenzrscs B 3aBHCHMOCTH OT Toro, oraexaer JIH OHa 

KpHTepH.HM Me)K,lzyHapo,D;Horo xapaxrepa, npenycsrorpenasna B npoexre CTaTLH 3. Harrpmrep, B CJIY'lae 

KOHCOpIJ;HYMa IJ;CCCHOHepoB (xpenaropos) BHYTPCHHCH ,o;e6HTOPCKOH 3a,D;OJDKeHHOCTH, H3 KOTOpbIX 'laCTL 

ueccaoaepos .SIBJl.!IIOTC.!I MeCTHLIMH, a xacrs - HHOCTPaHHLIMH, JIHIIIb YCTYßKa HHOCTpaHHOMY IJ;eCCHOHepy 6y,o;eT 

HMeTb Me:lK,IJ;YHapO,D;HblH xapaxrep H rronnanars non ,ll;CHCTBHe rrpoexra KOHBeHIJ;HH. BBH,o;y roro, 'ITO B CJIY11ae 

npenocraanenaa ccynsr KOHCOPIJ;HYMOM Ka:JK,ll;blH Kpe,D;HTOp IlOJIY11aeT OT nenerrra (,o;OJI:JKHHKa) CBOH co6CTBeHHLIH 

BeKceJIL, TaKOH rronxon He 6LIJI 6LI He06bI'IHLIM H MO:JKHO 6LIJIO 6LI H36e:JKaTb npOTHBOpe'IHBbIX pe3yJILTaTOB, 
ecJIH MeCTHLie IJ;eCCHOHapHH 6y,o;yT CCbIJiaTbC.!I Ha npoexr KOHBeHIJ;HH. 

4. qTO xacaercs CJIY11aeB, CB.!13aHHLIX C HaJIH'IHeM HeCKOJibKHX ,ll;OJDKHHKOB, TO OXBaT YCTYTIOK B öonsnrax 

passrepax, KaCaIOIIJ;HXC.!I KaK BttyTpeHHeH, TaK H Me:JK,DYHapO,D;HOH ,o;e6HTOpCKOH 3a,D;OJDKeHHOCTH, Bp.!l,IJ; JIH Bbl30BeT 

npo6JieMbl C TO'IKH 3peHH.!I IlOCJie,D;CTBHH ,ll;Jl.!I TpeTLHX CTOpOH, IlOCKOJibKY B COOTBeTCTBHH C npoexrasm CTaTeH 

23 H 24 BCe KOJIJIH3HH npeHMym;eCTBeHHLIX npan 6y,D;YT peryJIHpOBaTbC.!I 3aKOHOM rocynapcraa, B KOTOPOM 

HaxO,D;HTC.!I 11;e,o;eHT. Kposre Toro, ecJIH rrpoexr KOHBeHIJ;HH He 6y,o;eT npHMeH.!!TbC.!I B TOM CJIY11ae, xorna XOT.!I 6bI 

0,11.HH H3 ,ll;OJDKHHKOB H 11;e,o;eHT HaxO,ll;.!ITC.!I B pa3HbIX crpanax, 6y,o;eT TPY,D;HO HaHTH npHeMJieMbIH KpHTepHH ,ll;Jl.!1 

OrpaHH'leHH.!I npHMeHeHH.!I npoexra KOHBeHIJ;HH. B TO :JKe BpeM.!I TaKOH nonxon MO:lKeT HeBOJibHO npHBeCTH B 

TOMY, 'ITO ,ll;OJI:lKHHKH 6y,o;yT JIHIIIeHLI B03MO:JKHOCTH sapanee onpenensrs, 6y,o;eT JIH npoexr KOHBeHIJ;HH 

npHMelUITbC.!I H, B03MO:JKHO, aarparasars HX npaaa H o6.H3aTeJILCTBa. TaKOH pe3yJILTaT MO:JKHO 6LIJIO 6LI 

HeHTpaJIH30BaTb Tpe60BaHHeM O HenpHMeHeHHH K ,ll;OJDKHHKY npoexra KOHBeHIJ;HH, ecJIH TOJILKO 3TOT ,D;OJDKHHK 

He HaxO,D;HTC.SI B ,I:(oroBapHBaIOIIJ;eMC.!I rocynapcrae, H BKJIIO'leHHeM B npoexr KOHBeHIJ;HH COOTBeTCTBYJOIIJ;eH 

CHCTeMbI 3aIIJ;HTbl ,ll;OJDKHHKa. B HeKOTOpblX CJIY'la.!IX CMeWHBaHH.!I ,o;e6HTOpCKOH 3a,D;OJl)KeHHOCTH, IlpH'IHTaIOIIJ;eHC.!I 

C HaxO,ll;.!IW:HXC.!I B pa3HbIX CTpaHaX ,ll;OJI:JKHHKOB, MO:JKHO H36e:JKaTb rryresr o6'be,D;HHeHH.!I ,o;e6HTOpCKOH 

3a,D;OJDKeHHOCTH no MeCTY HaXO:JK,ll;eHH.!I ,D;OJI:>KHHKa. 

5. CB.!!3aHHLIH C 3THM sorrpoc 3aKJIIO'laeTC.!I B TOM, ffY)l{HO JIH ,D;Jl.!I npHMeHeHH.!I npoexra KOHBeHIJ;HH B 

CJIY11ae HaJIH'IH.!I HeCKOJibKHX 11;e,o;eHTOB, 'IT06bl BCe OHH HaxO,D;HJIHCb B ,I:(oroBapHBaIOIIJ;eMC.!I rocynapcrse. ,I:(JI.!I 

sroro ,ll;OJI:JKHO 6bITb ,ll;OCTaTO'IHbIM, 'IT06bI XOT.!I 6LI O,ll;HH H3 11;e,o;eHTOB HaXO,ll;HJIC.!I B Iloroaapaaarouresrcs 
rocynapcrse. 11 naoöopor, COBMeCTHbie 11;e,o;eHTLI MOryr H36e:lKaTb npHMeHeHH.!I npoexra KOHBeHIJ;HH rryresr 

npHBJie'leHH.!I K c,o;eJIKe 11;e,o;eHTa, HaxO,ll;.!IIIJ;eroc.11 B He .!IBJI.HIOW:HMC.!I ,D;oroBapHBaIOIIJ;HMC.!I rocy,o;apcTBe. ToT xe 

Bonpoc MO:JKeT B03HHKHYTb B OTHOIIIeHHH npHMeHeHH.!I IlOJIO:JKeHHH npoeKTa KOHBeHIJ;HH, KacaIOIIJ;HXC.!I npaB H 

o6.H3aTeJILCTB ,ll;OJl:JKHHKa, B CJIY11ae HaJIH'IH.!I HeCKOJibKHX ,ll;OJI:JKHHKOB. B 3TOM CJIY'lae ,ll;Jl.!1 3aIIJ;HTbl ,ll;OJl:lKHHKOB 

OT Heonpe,o;eJieHHOCTH OTHOCHTeJibHO npaBOBoro pe:JKHMa, npHMeHHMoro K HX npaBaM H 06.113aTeJibCTBaM, 

Bepo.S1TH0, 6onee u:enecoo6pa3eH HHOH no,o;xo,o;, a HMeHHo, TPe6oBaHHe o TOM, 'IT06L1 Bce ,o;oJl)KHHKH Haxo,D;HJIHCL 

B ,D;oroBapHBarow:eMc.11 rocy,o;apCTBe (KpaTKoe o6cY:JK,ll;eHHe 3THX BonpocoB CM. NCN.9/445, nyHKTLI 156-159). 

6. Ew:e O,ll;HH CB.!13aHHblH C 3THM Bonpoc 3aKJII0'1aeTC.!I B TOM, CJie,o;yeT JIH paccMaTpHBaTb yC'ryIIKY 

nocpe,D;HHKY HJIH ,D;OBepHTeJibHOMY co6CTBeHHHKY, ,o;eHCTBYIOW:eMy OT HMeHH HeCKOJibKHX JIHIJ;, O,ll;HH H3 KOTOPLIX 

.!IBJl.!IIOTC.!I MeCTHLIMH, a ,o;pyrne - HHOCTpaHa:aMH, KaK YCTYilKY TaKOMy nocpe,o;HHKY HJIH ,ll;OBepHTeJibHOMY 

co6CTBeHHHKy HJIH KaK YCTYilKY BCeM 3THM JIHIJ;aM. BepO.!!THO, IJ;eJiecoo6pa3HO npe,o;ycMOTpeTb B npoeKTe 

KOHBeHIJ;HH, 'ITO YCTYilKY nocpe,IUIHKy HJIH ,ll;OBepHTeJILHOMy co6CTBeHHHKy, ,o;efl:CTByroIIJ;eMy OT HMeHH HeCKOJlbKHX 

JIHIJ;, CJie,o;yeT paccMaTpHBaTb KaK YCTYilKY TaKOMY nocpe,D;HHKY HJIH ,ll;OBepHTeJibHOMY co6CTBeHHHKY, 'IT06bl 
H36exaTL Heo6xo.D;HMOCTH onpe,o;eJl.!!Tb MeCT0Haxo:JK,1J;eHHe Bcex CTopoH, npe,o;CTaBJieHHLIX 3THM nocpe,D;HHKOM HJIH 

,ll;OBepHTeJibHblM co6CTBeHHHKOM. 
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* * * 

CTaTLH 4. Hcxmoxeaaa 

1. Pa601.JaH rpyrma M0:>KeT noxcenars paCCM0TpeTL sonpoc 0 BKJIIO'leHHH B nepexeas B npoexre CTaTLH 4 
HeK0T0pblX H3 c,n:eJIOK, nepe'IHCJieHHLIX B rryaxre 2 npoexra CTaTLH 2, H, B03M0:>KH0, npyrax c,n:eJI0K, HanpHMep, 

TaKHX KaK yCT}'IIKa rrpasa 6eHecp~apa rpeöosars nJiaTe:>K HJIH yCT}'IIKa nocryrrneaaä or He3aBHCHM0H rapanraa 

HJIH pesepsaoro aKKpe,I(HTHBa, K0T0pLle 0XBaThIBaIOTC.ll CT3Th.llMH 9 H 10 KoHBeHu;HH OpraHH3~HH 

O61,ewraeHHLIX Hau;HH 0 He3aBHCHMLIX rapaHTIDIX H peaepansrx aKKpe,I(HTHBax (B ,Jl;aJILHemueM HMettyeMOH 

"KoHBeHu;HeH 0 raparrrasx H pesepaasrx aKKpeAHTHBax''). EcJIH HeK0T0PLle H3 c,n:eJI0K, rrepesacneaasrx B nyaxre 

2 npoexra CTaTLH 2, He 6y,n:yT HCKJIIO'leHLI, Paöoxaa rpyrma, B03M0:>KH0, rroxcenaer paccsrorpers norrpoc 0 

BBe,n:eHHH cnenaansasrx npaBHJI B 0TH0WeHHH HeK0T0PLIX H3 HHX. Hanpaxep, eCJIH ,n:e6HTOPCKaH 33,n:0JI:>KeHHOCTL, 

B03HHKaIOiu;a.ll H3 ,n:en03HTHhlX C'leT0B, He HCKJIIO'leHa, T0 B rrpoexr CTaTLH 18 M0:XCH0 6LIJIO 61,1 BKJIIO'IHTh 

,n:on0JIHHTeJihH0e Il0JI0:>KeHHe, B C00TBeTCTBHH C K0T0pbIM yqpe:>K,n:eHHe-,n:en03HTapHH M0:>KeT BLID0JIHHTL CB0e 

o6.H3aTeJihCTBO, ,n:a:>Ke rrocne yue,n:0MJieHH.ll, rryresr BLIDJiaThl cansno CB0eMY KJIHeHTY, a He u;ecCH0HapHIO, ecJIH 

T0JILK0 yqpe:>K,n:eHHe-,n:en03HTapHH HJIH ero KJIHeHT He COrJiaCHJIHCL Ha BLIIlJiaTY B Il0Jlh3Y u;ecCH0HapHH HJIH eCJIH 
TaKa.H BLmJiaTa He ocyru;eCTBJIHeTcH no pacnopH:>KeHHIO cy,n:a. 

2. Paöoxaa rpyrma, B03M0:>KH0, TaK:>Ke noxcenaer paCCM0TpeTh sonpoc 0 CCLIJIKe B rronnyaxre (b) Ha 

"nJiaTe)KHL1e neaezcasre ,D;OK}'MeHTLI". TaKHM o6pa30M, BCe ,D;0K}'MeHTLI, rrepenaaaesrsre nyTeM HH,n:0CCaMeHTa HJIH 

BpyqeHHH, M0)KH0 6LIJIO 61,1 HCKJIIO'IHTL, He3aBHCHM0 0T roro, .llBJI.lllOTCH JIH 0HH o6opOTHhIMH HJIH HeT. K T0MY 

:>Ke M0)KH0 61,mo 6LI H36e:>KaTL sonpoca 0 T0'IH0M 3Ha1.JeHHH TepMHHa "06opOTHhlH11
• BMeCTe C TeM TaKOH rronxon 

M0:>KeT HeB0JihH0 npHBeCTH K qpe3MepH0MY orpaaaxeamo ccpep1,1 ,n:eHCTBHH rrpoexra K0HBeHu;HH. Xors 
HCKJIIO'leHHe M0:>KeT noTpe6oBaTLCH ,D;JIH oöecnexenas Taro, 1.JT061,1 npasa 3alll;HII.J;eHH0f0 snanensua o6opOTHOfO 

,D;0K}'MeHTa He 3aBHCeJIH 0T rrpas u;ecCH0HapHH, OHO, Bepo.HTH0, He Tpe6yeTCH B 0TH0WeHHH HH,n:0CCaTa, He 
aansronteroca 3aw;Hw;eHHLIM BJia,n:eJihu;eM H Il0JIY'l3IOiu;ero aeoöoporasrä ,D;0K}'MeHT, .llBJIHIOII.J;HHCH 06-LeKTOM 

Tpe6oBaHHH rpersero JIHu;a B 0TH0WeHHH HMyiu;eCTBa, Ha K0T0poe oöpauteao 831,ICKaHHe. 

3. Kposre roro, Pa601.JaH rpyrma, 803M0)KH0, rroscenaer yTO'IHHTh , nonneacar JIH HCKJIIO'leHHIO JIHWh YCTYilKH 

CO CT0P0HLI npexcnero nnanensua K0MMep'leCK0ro npennpasras B Il0JIL3Y H0B0f0, HJIH TaK:>Ke H YCTYilKH CO 

CT0P0HLI H0B0f0 snanemna B nom.sy yqpe:>K,n:eHHJI, (pHHaHCHpyrow;ero nponascy 3T0f0 K0MMep'leCK0r0 

npennpasras. HecMOTpH Ha T0, 'IT0 B asmeumeä <POPMYJIHPOBKe nonrryaxra (c), KaK npencraanserca, 

HCKJIIO'leHLI H Te H npyrae YCT}'IIKH, sepoarao, HeT 0CH0BaHHH ,D;JIH HCKJIIO'leHHH (pHHaHCHPOBaHH.ll 

xopnoparanaoro npaoöpereaas. 

* * * 

rJIABA II. O:BID;HE IIOilO.>KEHIDI 

CTaTLH 5. OnpeneJieHHH H npaBHJia T0JIK0BaHHH 

1. B K0MMeHTapHH K npoexry K0HBeHu;HH, eep0HTH0, nonesao Il0HCHHTL, 'IT0 T0'IH0e 3Ha'leHHe TepMHHa 
1133KJIIO'leHHe norosopa", Ha K0T0PLIH nenaerca CCLIJIKa B nonrryaxre (b), onpenenaercs B 33K0He, npHMeHHM0M 

33 npenenaxa ccpephl ,n:eHCTBHH npoeKTa K0HBeHu;HH, H 'IT0 B JII060M CJIYtJae 3T0T TepMHH He BKJIIO'laeT B ce6H 

HcnoJIHeHHe ,n:oroeopa. 

2. Pa60'la.ll rpynna, 803M0:>KH0, Il0:>KeJiaeT paCCM0TpeTL B0npoc 06 HCKJIIO'leHHH no,n:nyHKTa (d). ,l],a:>Ke ecJIH 
61,1 61,mo B03M0:>KHLIM ,n:aTL no,n:xo,n:.Hw;ee onpe,n:eJieHHe TepMHHY II cpHHaHCHp083HHe no.n: ,n:e6HTopcKyIO 

3a,n:0JI:>KeHH0CTh11
, ,n:JIH u;eJieH onpe,n:eJieHHH ccpepbl npHMeHeHHH npoeKTa K0HBeHUHH B 3T0M, Il0-BH,n:HM0MY, HeT 

Heo6XO,n:HMOCTH, ecJIH CCLIJIKa Ha co,n:eHCTBHe (pHHaHCHpOBaHHIO no.n: ,n:e6HTOpCKYIO 3a,n:0JI:>KeHH0CTh 6y,n:eT 

BKJIIO'leHa e npeaM6yJiy K npoeKTY K0HBeHl.l;HH, a YCTYilKH, He HMeIOw;He (pHHaHCOBOfO xapaKTepa, 6y,n:yT 
HCKJIIO'leHLI H3 ccpephl npHMeHeHHH npoeKTa K0HBeHu;HH. KpoMe T0ro, TaKoe onpe,n:eJieHHe HeB0JILH0 M0:>KeT 

npHBeCTH K HCKJIIO'leHHIO HeK0T0PLIX BH,Jl;0B ,n:eJI0BOH npaKTHKH, K0T0pLie M0fJIH 6LI Il0JIY'IHTb pa3BHTHe B 

6y,n:yru;eM. 
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3. B uensx paapennrrs COMHeHHH, asrpaacaesrsre no IlOBO,Izy Heo6xo,D.HMOCTH H3JIO:>KeHHH Tpe6oBaHHH B 
IlHCbMeHHOH cpopMe, 'IT06bl ycryrrxa COCTOHJlaCb, Paöoxaa rpyrrrra, B03MO:>KHO, IIO:>KeJiaeT HCKJIIO'IHTb H3 
IIO,D.IIYHICTa (e) CCbIJIKY Ha Tpe6oBaHHH 06 Y.IJ.OCTOBepeHHH IIO,nJIHHHOCTH, nanpaxep, rrocpe,IJ.CTBOM IlO,D.IlHCH. 
IlOIDITHO, 'ITO rrpa TaKOM rronxone BH,nbl npaKTHKH, HCil0Jlb3}'IOW:He orrpeneneansrä THII IlHCbMeHHofr cpopMbl, 
aarrpxsrep, nepexens ,n.e6HTOpCKOH Ja,nOJI:>KeHHOCTH HJ1H 6muDC eo CTatt,napTHblMH YCJIOBHHMH norosopa, He CTa.JIYT 
He,n.efrCTBHTeJlbHblMH ( onnaxo TaKOH rronxon MO:>KeT He corJlaCOBbIBaTbCH C COBpeMeHHblMH Tett,neHUHHMH B 
06J1aCTH 3JleKTPOHHOH TOprOBJIH, rne B Ka1IeCTBe 11IlHCbMeHHOH cpopMbI" npH3HaeTCH JIHillb 3JleKTPOHHaJI CBH3b 
C Y.IJ.OCTOBepeHHOH IlO,IJ;JIHHHOCTbIO). B rropanxe ansrepaarassr BMeCTO Toro, 'IT06bl OTCT}'IIaTb OT npasana 0 
IlHCbMeHHOH cpopMe, KOTOpoe IlOJIY'lHJIO no.n,nep:>KKy CO croponsr nonasnmoutero 6oJlbUIHHCTBa 'IJleHOB Paöoxeä 
rpyrrrrsr, Pa6011aJ1 rpynna, B03MO.:lKHO, rroxcenaer paCCMOTpeTb sorrpoc 06 HCKJIIO'leHHH H3 3TOro rrpasana 
HeKOTOPLIX B11,nOB npaKTHKH (aanpaxep, C,D.eJIKH C npo,nneHHblM cpOKOM pe3epBffPOBaHHH rrpasosoro THTYJia) HJIH 
0 paapememra TeM rocynapcrsasr, KOTOpLie :>KeJlaIOT coxpanars npaKTHKY coaepureaas YCT}'IIOK JIHillL B YCTHOH 
cpopMe, neaars oroBOPKH O npHMeHeHHH npasana O TaKOH cpopMe. 

4. B rronnynxre (f) cnenyer ,n.o6aaHTb CCLIJIKY Ha II}'HKT 3 npoexra CTaTbH 16 ,nnH roro, 'IT06L1 yae,n;oMJieHHe, 
He orsexaiomee MHHHMaJlbHLIM Tpe60BaHHHM, H3JIO:>KeHHI>IM B rryaxre 3 npoexra CTaTLH 16, C'IHTa.JIOCL 
He,n.eHCTBHTeJILHLIM Ha OCHOBaHHH npoexra KOHBeHUHH. EcJIH Pa60'laJI rpyrma ,D.OCTHrHeT cornaureaaa 0 
MHHHMaJlbHI,IX TPe6oBaHHHX OTHOCHTeJD,HO conepzcaaas ysenosoreaaa, TO He 6y,n.eT Heo6XO,nHMOCTH 
npenycsrarpaaars, 'ITO yae,n;OMJleHHe, He orsexaiomee MHHHMaJlbHLIM Tpe6oaaHHHM, co,n.ep:>K3I.UHMCH B rryaxre 3 
npoexra CTaTLH 16, MO:>KeT, aanpasrep, JIHlIIHTL ,D;OJDKHHKa npan Ha aaxer Tpe6oBaHHH, B03HHKaIOW:HX nocne 
yae,D.OMJieHHH (CM. <POPMYJIHPOBKY B KBa,npaTHLIX CK06Kax B nynxre 2 npoexra CTaTLH 19), HJIH IlOMemaTL CMY 
H3MeHHTb nepBOHa'laJILHLIH norosop 6e3 cornacas u:ecCHOHapHH (CM. nyHKT 4 npoexra CTaTLH 21). 

5. Cnenyer OTMeTHTL, 'ITO "npeasrymecraermoe npaso", cornacno nonrrynxry (i), rro cymecrsy He HMeeT 
uensro JaTparHBaTL MaTepHaJlbHI>Ie npasa CTOPOH, KOTOPLie rro-npeaorexy peryJIHP}'IOTCH HX B3aHMHl>IMH 
conrameaaaxa. 3To oauaxaer, 'ITO ueccaoaapaä, oönanaionnrä npeHMyw:eCTBeHHLIM npaaox, He npaoöperaer 
rrpaao B YCT}'IIJleHHOH ,n.e6HTOPCKOH 3a,noJ1:>KeHHOCTH, ecJIH TOJlbKO OH He IlOJIY'IHT 3TO rrpaao no norosopy 
yCT}'IIICH. TaKHM o6pa30M, CYTL IlO,D.nyHKTa (i) 3aKJIIO'laeTCH B TOM, 'ITO npa HaJIH'IHH HeCKOJILKHX JIHU:, 
npe,I(LHBJIHIOW:HX Tpe60BaHHH, u:ecCHOHapHIO, o6na,narow:eMY npeHMyw:ecTBeHHblM rrpaBOM, npe,n.oCTaBJIHeTCH 
nepaooqepe,nttoe npaao Ha nonyqeHHe nnaTe:>Ka. Bonpoc o TOM, MO:>KeT JIH u:eccHoHapHH, o6na,narow:Hfr 
npeHMyw:eCTBeHHbIM npaaoM, y.n;ep:>KHBan JII06L1e HJJIHlliKH, oCTarow;HecH noCJie y,n.oaneTBopeHHH ero TPe6oBaHHH, 
HJIH :>Ke OH ,D;OJI:>KeH nepe,n.aTb 3TH H3JIHlIIKH u:e.n.eHTY HJIH cne,nyrow:eMY B IIOPH,D.Ke oqepe,IJ.HOCTH JIHU:Y, 
npe,I(LHBJIHIOW:eMy Tpe6oBaHHH, peryJIHpyeTCH npaBOM, npHMeHHMLIM Ja npe,n.enaMH ccpepbl ,n.efrCTBHH npoeKTa 
KOHBCHUHH. EcJIH B COOTBeTCTBHH C TaKHM rrpaBOM yc-ryrnca HBJIHeTCH npHMOH ycTynKOH, TO MO:>KeT npOH30HTH 
Herrpe,nttaMepeHHoe H3MeHeHHe MaTepHaJibHLIX rrpaB CTOpOH, IlOCKOJILKY u:eccHOHapHH, o6na,narow:Hfr 
npeHMyw:eCTBeHHLIM rrpaBOM, IlOJIY'IHT HCTHHH}'IO CTOHMOCTL ,n.e6HTopcKOH 3a,nOJI:>KeHHOCTH H He 6y,n.eT o6H3aH 
,n.aBaTL OT'leT HJIH B03Bpaw:aTL JII060H OCTaTOK u:e.n.eHTY HJIH cne,nyrow:eMy B rropH,n.Ke O'lepe,IJ.HOCTH JIHUY, 
npe,IJ.'LHBJIHIOW:eMy Tpe6oBaHHH. 

6. Y'IHTLIBaJI, 'ITO B paMKax pH,D;a IOPHC,D;HKUHH O,ntta H Ta :>Ke KOMIIliHHH MO:>KeT 6LITL 3apemcTpHpOBaHa 
B HeCKOJlbKHX MeCTax, Pa60'laJI rpynrra, B03MO:>KHO, IlO:>KeJiaeT c,u;enaTb CCLIJIKY B IIO,u;nyHKTe (i) Ha MeCTO 
HHKOpnopaU:HH HJIH ,u;pyryro opraHH3aU:HIO. EcJIH npH,nep:>KHBaTLCH TaKoro rro,nxo.n;a, TO, BepoHTHO, IlOTpe6yeTCH 
pa3pa60TKa HHoro npaBHJia BO H36e:>KaHHe Toro, 'IT06LI onepau:HH cpHJIHaJia peryJIHpOBaJIHCL rrpaBOM CTpaHLI, B 
KOTOpOH HaxO,n;HTCH lIITa6-KBaprnpa. KpoMe Toro, Pa60'laJI rpyrrrra MO:>KeT IIO:>KeJlaTb paCCMOTpeTb Bonpoc ·O TOM, 
MO:>KeT JIH TaKoe rrpaBHJIO O MeCTOHaxO:>K,D;eHHH OCTaTbCH HeBLIIlOJIHHMblM B CHJIY coo6pll)KeHHH ny6JIH1IHOro 
xapaKTepa (HanpHMep, eCJIH MeCTO HIDCopnopauirn: He HMeeT HHKaKoro oTHorneHHH K ,n.orouopy yCTynKH). Pa6o'laH 
rpynrra, B03MO:>KHO, no:>KeJiaeT TaK:>Ke paCCMOTpeTb CHTY3UHIO, Kor,u;a u:e,n.eHT HaXO,D.HTCH B HaJIOrDBOM y6e>1mw:e, 
r,n.e HeT pa3pa60TaHHblX HOPM IIO BOIIPOCaM YCTYIIKH HJIH npeHMyw:eCTBeHHoro rrpaBa (3Ta rrpo6JieMa cyw:eCTByeT 
He3aBHCHMO OT npaBHJia O MCCTOHaXO:>K,D;eHHH, KOTOpoe 6y,u;eT npHHHTO B npoeKTe KOHBeHU:HH). 3TY rrpo6neMy 
MO:>KHO 6LIJIO 6LI pa3peIIIHTb, no KpaHHeH Mepe OT'laCTH, fiYTeM KOM6HHHPOBaHHOro npHMeHeHHH 
Me:>K,nyHapo,nttoro 11acnmro rrpaaa H MaTepHaJILHO-IIpaBOBLIX IlOJIO:>KeHHH IIO BOIIPOCaM rrpeHMyw:eCTBeHHbIX npaB. 

7. Pa60'laJI rpyrrrra, B03MO:>KHO, IlO)KenaeT HCKJIIO'IHTb IlO,u;nyHKT (k) BBH,DY TOro, 'ITO Ha rrpe,D;LI,IzyI.UeH ceccHH 
Pa6o'leH rpynm,1 OH Bbl3BaJI PH.n; COMHeHHH, B TOM 'IHCJle B CBH3H C TeM, 'ITO, XOTH 3TOT IIO,D.IIYHKT npe,nttaJHa'leH 
,IJ;JIH Toro, '1T06L1 ,n;eHCTBOBaTL B Ka'leCTBe rrpaBHJla O HeHCIIOJIHeHHH, OH He OXBaTbIBaeT CHTyau:Hro, B KOTOpOH 
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M0MeHT YCTYilKH He CT0p0HaMH (CM. A/CN.9/447, IlYHKT 30). 

* * * 
CTaTbJI 6. ABTOHOMHJI CT0D0H 

Pa60'llUI rpyrma, B03M0)KJI0, noxcenaer paccaorpers sonpoc 0 CCbIJIKe B rryaxre 1 Ha nyHKT 1 npoexra 
CTaTbH 13, nyHKTbI 2 H 3 npoexra CTaTbH 14, npoexrsr CTaTeH 15, 16 H 17. XoTJI B npoexrax CTaTeH 10 H 11 
aBTOHOMHJI CTOPOH npH3HaeTCJI Ha MOMeHT B03HHKHOBeHHJI Heo6XO,IUIMOCTH B H,D,eHTH<pHKa.IJ;HH .n;e6HTOpCKOH 
3a,D;0JI:>KeHHOCTH H Ha MOMeHT rrepenaxa .n;e6HTOPCKOH 3a,D;0JI:>KeHHOCTH, B o6oHX 3THX npoexrax CTaTeH 
Y'IHTbIBaIOTCJI npaaa TpeTbHX CTOpOH, H CCbIJIKa Ha npoexrsr 3THX CTaTeH B rrynxre 1 MO:>KeT nerrpemrasrepeaao 
Il03BOJIHTb ue.n;eHTY H ueccaoaapmo H3MeHJITb npaaa TpeTbHX CTOPOH. B nopanxe aJILTepHaTHBbl Pa60'llUI rpyrma, 
B03M0:)l(JIO, noxcenaer paCCMOTpeTb nonpoc O npHIDITHH öonee 061..I.J;eH cpopMyJIHPOBKH CO CCblJIKOH Ha rrpano 
CTOP0H rro norosopeaaocra HCKJIIO'laTb HJIH H3MeHJITL CBOH COOTBeTCTByIOI.I.J;He npana H o6.si:3aTeJILCTBa, He 
aarparasaa npa 3TOM npasa "TpeTLHX CTOPOH" (aanpasrep, B KOHTeKCTe rrynxra 1 - ,Il;OJI:>KHHKa H TpeTLHX 
CTOPOH, yTIOMJIH}'TbIX B rrpoexrax CTaTeH 23 H 24; H B KOHTeKCTe rrynxra 2 - uecCH0HapHJI H TpeTLHX CTOpOH, 
ynOMJlffYTbIX B npoexrax CTaTeH 23 H 24). 

* * * 

CTaTbJI 7. 3anrnTa lIOJI:>KHHKa 

1. B CO0TBeTCTBHH C npoexrosr KOHBe~ npaaoaoe ß0JIO:>KeHHe ,Il;OJDKHHKa MO:>KeT aarparasarscs Pa3HbIMH 
nyTJIMH, B TOM 'IHCJie: ycrynxa, C0BepweHHlUI B aapynreaae orosopxa O He.n;onyCTHMOCTH YCTYUKH, 6y.n;eT 
.n;eHCTBHTeJibHOH (rrpoexr CTaTLH 12); nopsnox HCilOJIHeHHJI ,Il;OJDKHHKOM csoero o6.si:3aTeJILCTBa MO:>KeT H3MeHJITbCJI 
(rrpoexr CTaTbH 18); .D;0JI:>KHHK MO:>KeT He HMeTL B03MO:>KHOCTH Bbl,D;BHraTb B OTH0ilieHHH ueccaoaapas 
onpenenennsre B03pa:>KeHHJI H rrpasa Ha saxer Tpe6oBaHHH, Ha xoropsre OH MOr 6LI CCLmaTbCJI B OTH0ilieHHH 
uenerrra, nanpasrep, B03pa:>KeHHJI H npasa Ha saxer Tpe60BaHHH, B03HHKaIO~e B CBJl3H C HapyweHHeM orosopxa 
o He,n;onyCTHMOCTH YCTynKH (IIYHKT 2 rrpoexra CTaTbH 12 H nyHKT 3 npoexra CTaTbH 19); ,Il;OJI:>KHHK MO:>KeT He 
HMeTb B03M0:)l(JIOCTH OTKa3aTLCJI OT HeK0TOpbIX B03pa:>KeHHH (rrpoexr CTaTbH 20); rrpaao ,ll;0JDKHHKa Ha H3MeHeHHe 
nepsoaasansaoro norosopa nocne Yße,ll;0MJieHHJI 6y.n;eT orpaaaxexo (ßYHKT 2 npoexra CTaTbH 21); H ,D;OJI:>KHHK 
He CMO:>KeT BOCTpe6oBaTL c ueccaoaapas CYMMLI, asmnaxeaasre HeCMOTPJI Ha TO, 'ITO uenerrr MOr H He 
sapaöorars YCT}'ßJieHHyIO .n;e6HTOPCKyIO 3a,D;0JI:>KeHH0CTb nyTeM HCilOJIHeHHJI HJIH 'ITO uecCHOHapHH MOr He 
np0H3BeCTH Tpe6yeMLie rrnarexca B Il0Jlb3Y ueneara (rrpoexr CTaTbH 22). 

2. Ilens ßYHKTa 1 aaxmoxaerca B oöecnexeaaa Toro, 'IT06LI ycryrrxa HHKaKHM HHLIM crrocoöosr He 
sarparnaana npaaa H o6.si:3aTeJILCTBa .n;oJI:>KHHKa. B xasecrae narnanaoro npxsrepa raxoro rronxona MO)KJIO 
HCilOJib30BaTb CJie,D;yIOI.I.J;ee. B COOTBeTCTBHH C nyHKTOM 3 npoexra CTaTbH 16 ueccaoaapaä MO:>KeT YKa3aTb B 
yBe,D;OMJieHHH JlßUO, K_OTOP0MY HJIH B anpec xoroporo ,Il;OJI:>KeH 6LITb npoaaaenen rrnareac. O.n;HaKO, B 
CO0TBeTCTBHH C nyHKTOM 1 npoexra CTaTbH 7, ueccaonapaä He MO:>KeT KaKHM-JIH60 HHbIM o6pa30M H3MeHJITb 
YCJIOBHJI rrepaoaaxansaoro .n;oroBopa, eCJIH TOJibKO B nepBOHa'laJibHOM .n;oroBope, He npe.n;ycMOTpeHO HHOe. 

3. IlYHKT 2 HanpaBJieH Ha o6ecne'leHHe Toro, 'IT06L1 HHKaKHe H3MeHeHHJI npaBoBoro nono:>KeHHJI .n;oJDKHHKa, 
KOTOpbie MOryT BLITeKaTL H3 npoeKTa K0HBeHI.J;HH, He 3aTparnBaJIH CTpaffY H BaJIIOTY nJiaTe:>Ka. 

* * * 

CTaTLJI 8. IlpHHUHTILI TOJIKOBaHH.si: 

1. 6bIJIO 6LI IlOJie3HbIM .n;aTb KOMMeHTapHH, B KOTOp0M IlOJICHJIJIOCb 6LI, 'ITO HeKOTOpbre BOilp0CbI, np.si:MO 
He paccMaTpHBaeML1e B npoeKTe KOHBe~. peryJIHpyroTc.si: .n;pyrnM npaBoM, npHMeHHMLIM 3a npe.n;enaMH ccpepLr 
.n;eHCTBHSI npoeKTa KOHBeHUHH, JIH6o 'ITO 0HH npe.n;CTaBJIJIIOT co6oft npo6eJILI, K0TOpbie cne.n;yeT BOCilOJIHHTb B 
C00TBeTCTBHH C 061..I.J;HMH npHHUHilaMH, Jie:>KaI.I.J;HMH B OCHOBe npoeKTa KOHBeHI.J;HH, a npH OTCYTCTBHH TaKHX 
npHIIl1,HI10B - B CO0TBeTCTBHH C npaBOM, npHMeHHMbIM B CHJIY HOPM Me:>K,DYHapo,D;Horo 'laCTHoro npaBa (B JII060M 
CJIY'lae M0rJIH 6hr 0Ka3aTbCJI Il0Jie3HblMH H0pMbl, co.n;ep:>KaI.I.J;Hec.si: B rJiaBe VI). 
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2. K aonpocasr, xoropsre np.SIMO He paccMaTpHBaIOTC.SI e npoexre KOHBeHIJ;BB, OTHOC.SITC.SI cnenyronrae: 
3Ha'leHHe npHMoif ycT}'IIKH H ycT}'IIKH B nopsnxe oöecnexerraa; B03MO:>KHO, aorrpoc o cpopMe noroaopa YCTYIIKH 
(B nayx H3 Tpex sapaarrros rrpoexra CTaTbH 9 3TOT sonpoc OTHOCHTCß K crpepe .n;ei:!CTBH.SI npaxerrasroro npaaa); 
acnosrorarensmaä HJIH He3aBHCHMblli xapaxrep oöecnesarensnoro npana, 'ITO Jie:lKHT B OCHOBe onpenenenas 
sorrpoca O TOM, nepenaercs JIH 3TO npaao aBTOMaTH'leCKH BMeCTe C .n;e6HTopcKOH 3a,D;OJI:>KeHHOCThlO, ynnary 
KOTOpOH OHO oöecnesaaaer, HJIH :>Ke aeoöxonaa HOBblH aKT rrepenaxa; nocnencraaa napyurerras aasepeaaä 
IJ;e.n;eHTOM; B 3Ha'IHTeJibHOH Mepe, YCTYßKH .n;e6HTOPCKOH 3a,Il;OJl)KeHHOCTH (npoexr KOHBeHIJ;HH B onpeneneaaoä 
Mepe OXBaTbIBaeT 3TOT BOilpOC, onpenensa rrepexeas BH,n;OB .n;e6HTOpCKOH 3a,D;OJI:lKeHHOCTH, nonneacanrax ycrynxe, 
BKJIIO'la.SI 6y.n;yui;yro .n;e6HTOPCKyIO 3a,D;OJI:lKeHHOCTb H .n;e6HTOPCKyIO 3a,D;OJI:lKeHHOCTh, He u,n;eHTHcpHIJ;HpOBaHH}'lO 
HH.n;HBH,n;YaJibHO, H KaCa.S!Cb norosopasrx orpaaaxeaaä YCTYßKH, HO OCTaBJI.SleT 6e3 paCCMOTpeHIDI npyrae BH,D;bl 
,u;e6HTOPCKOH 3a,D;OJI:lKeHHOCTH H .n;pyme aaxononarensmre orpanaseaas YCTYITKH); BOilpOC O TOM, HeCeT JIH IJ;e,u;eHT 
OTBeTCTBeHHOCTb rrepen ,ll;OJI)KHHKOM 3a YCTYßKY cnoeä ,u;e6HTOpCKOH 3a.D;OJI:>KeHHOCTH B napynreaae oroBOPKH 0 
He,n;onyCTHMoCTH YCTYßKH; sonpoc o TOM, .S1BJI.S1eTc.S1 JIH rrpaao neccaoaapas rpeöosars ocyntecraneaae rrnarezca 
rrpaaoss ad personam HJIH in rem; 06.S13aTen1,cTeo ,ll;OJl)KHHKa npoH3BeCTH rrnaresc (npoexr KOHBeHIJ;mr KacaeTC.SI 
JIHlll l, OCB060:lK,D;eHH.SI ,JJ;OJDKHHKa OT OTBeTCTBeHHOCTH); OCB060:lK,D;eHHe ,JJ;OJI:>KHHKa OT OTBeTCTBeHHOCTH Ha HHl,IX 
OCHOBaHH.SIX ßOMHMO Tex, xoropsre npenycxorpeasr B npoexre KOHBeHIJ;HH (narrpasrep, B pesynsrare 
ocvmecraneaaa rrnarezca B nOJib3Y saxomroro JIHIJ;a, npe,JJ;'l,JIBJI.S110ni;ero Tpe6oeaHH.S1, ,u;a:>Ke e TOM CJIY'lae, ecJIH 
IlOJIY'leHHoe yee,u;oMJieHHe He 0Tee11aeT Tpe6oeaHH.S1M rrpoexra KOHBeHIJ;BB); B03pa:>KeHH.SI H npana Ha 3a11eT, Ha 
KOTop1,1e ,Jl;OJl)KHHK MO:>KeT CCbIJiaTbC.SI B OTHOIIIeHmr IJ;eCCHOHapH.SI (B npoexre KOHBeHIJ;HH npenycsrarpaaaercs, 
'ITO ,Jl;OJl)KHHK CChIJiaeTC.SI B OTHOIIIeHHH IJ;eCCHOHapH.SI Ha Te :>Ke B03pa:>KeHH.SI H npaaa Ha 3a11eT, Ha KOTop1,1e OH 
MOr 61,1 CCbIJiaTbC.SI B OTHOIIIeHmr ueneara, O,JJ;HaKO, npH 3TOM 3TH B03pa:>KeHH.SI H rrpana Ha 3a11eT He 
YTO'IH.SIIOTC.SI); corna111eHH.SI Me:>K,Izy ,ll;OJl)KHHKOM H IJ;eCCHOHapHeM, B CHJIY KOTOpblX ,ll;OJI:>KHHK OTKa3bIBaeTC.SI OT 
CBOHX B03pa:>KeHHH H npan Ha 3a11eT B OTHOIIIeHHH IJ;eCCHOHapH.S!; H sonpocu O npeHMym;eCTBeHHbIX npanax B 
OTHOIIIeHH.SIX Me:>K,u;y HeCKOJibKHMH IJ;eCCHOHapH.SIMH O,JJ;HOH H TOH :>Ke .n;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH, Me:>K,u;y 
IJ;eCCHOHapHeM H a,u;MHHHCTpaTOPOM B nene O HeCOCTOJITeJibHOCTH H Me:>K,u;y IJ;eCCHOHapHeM H Kpe,u;HTOpaMH 
uenerrra (B aacrosmee epeM.SI OCHOBHhIMH HOpMaMH npoexra KOHBeHIJ;Hli, KacaIOI.IJ;HMHC.SI npeHMyw;eCTBeHHbIX 
npaa, .S1BJI.S1IOTC.S1 HOpMh1 Me:iK,u;yHapo,JJ;Horo sracraorc rrpasa o npeHMyw;eCTBeHHhIX rrpaaax, xoT.SI rocy.n;apCTBaM ,n;JIJI 

BhI6opa, eCJIH OHH ßO:>KeJiaIOT ero c,n;eJiaTh, npe.n;n:araIOTC.SI .n;ee aJibTepHaTHBHbie MaTepHaJihHO-npaBOBbie HOpMhl, 
Kacaroui;uec.S1 aonpocoe o npeuMyw;eCTBeHHhIX npaeax). 

* * * 
rnABA m. '1>0PMA H IIOCJIE,D; CTBIDI YCTYIIKH 

IlpHMe11aHH.S1 

CTaThJI 9. <l>opMa ycTVIIKH 

Pa6011a.S1 rpynna, B03MO:>KHO, ßO:lKeJiaeT paCCMOTPeTh eonpoc O TOM, 'IT06hl H3JIO:>KHTh B nyHKTe 1 CHa'laJia 
HOPMY (HanpHMep, "YcT}'IIKa ,JJ;OJI)l{Ha coeep111aTbCJI B ßHCbMeHHOH cpopMe"), a 3aTeM npaBOBbie ßOCJie,JJ;CTBH.SI 
(''YCTynKa B HHOH cpopMe, 'leM ßHCbMeHHaß, He JIBJUleTC.SI .n;eifCTBHTeJibHOil''). KpoMe Toro, Pa6011u rpynna MO:>KeT 
ßO:>KeJiaTh paccMOTpeTb aJibTepHaTHBHyIO cpopMyJIHPOBKY eapHaHTa A, KOTOPaß 6y,u;eT KacaTbC.SI He 
.n;efl:CTBHTeJibHOCTH, a ßO,ll;TBep:lK,JJ;eHH.SI YCTYßKH (HanpHMep, "Y CTynKa ,JJ;OJI:lKHa 6hITh no.n;TBep:lK,JJ;eHa ßHCbMeHHhIM 
,n;OKYMeHToM"), HJIH HHyIO cpopMYJIHPOBKY eapuaHTa B, HanpHMep, "YCTynKa .n;oJI:lKHa coeep111anc.S1 B IlHChMeHHoif 
cpopMe, eCJIH TOJibKO npaBOM rocy.n;apCTBa, B KOTOPOM HaxO,n;HTCJI IJ;e.n;eHT, He npe.n;ycMaTPHBaeTCJI HHOe". Pa60'la.SI 
rpynna, B03MO:lKHO, ßO:>KeJiaeT TaK:>Ke paccMOTpeTb eonpoc O ßOJIHOM HCKJIIO'leHHH npoeKTa CTaTbH 9 HJIH, no 
Kpai:!Heif Mepe, 06 orpaHH'leHHH ee npHMeHeHH.SI JIHIIIh B OTHOIIIeHHH Me:iK,u;yHapO,n;HbIX YCTYßOK. IJ,e,n;eHThl H 
IJ;eCCHOHapHH MOfYT He ßY:lK,JJ;aTbC.SI B 3aIIJ;HTe C ßOMOI.IJ;hlO ßOJIO:>KeHH.SI, COOTBeTCTByIOI.IJ;ero npoeKTY CTaThH 9; 
,ll;OJl:lKHHKH 3ani:uui;eHbl, ßOCKOJihKY OHH He ,ll;OJl:lKHhl coeep111aTh ßJiaTe:lK .n;o Tex nop, ßOKa He IlOJIY'laT 
ßHCbMeHHOe yee.n;OMJieHHe 06 YCT}'IIKe; a TpeTbH CTOPOHbl 3aui;uui;eHhl HOpMaMH O MOIIIeHHH'leCTBe, 
npe,u;ycMOTpeHHbIMH npaBOM, npHMeHHMhIM 3a npe,u;eJiaMH ccpep1,1 ,u;ei:!CTBH.SI npoeKTa KOHBeHIJ;HH [.n;pyrue 
aJihTepHaTHBhl CM. e npHMe'laHHH 2 K ßYHKTY (e) npoeKTa CTaTbH 5, Bhlllle]. 
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* * * 

Crarss 10. Ilocne.IICTBH.ll ycrynKH 

Bo BBOMOH q>OPMYJIHPOBKe cnenyer cnenars CCbIJIKY Ha npoexrsr CTaTeH 23 H 24. Llem, 3TOH CCbIJIKH 

3aKJIIO'laeTC.ll B oöecneserraa Toro, 'IT06bI ,D,eHCTBHTeJibHOCTb YCTYßKH He ~eMJIHJia npas TpeTbHX CTOpOH. 

,l],omKHHK He OTHOCHTCH K CTOPOHaM, YßOM.llffYTbIM B rrpoexrax CTaTeH 23 H 24. B pesyrrsrare ycryrrxa HBJIHeTC.ll 
,D,eHCTBHTeJibHOH B OTHOIIIeHHH ,D,OJDKHHK.a Ha MOMeHT ee cosepureaaa, TO ecrs ,D,!l)Ke ,D,O yee,D,OMJieHHH. ÜMaKO, 

,D,OJI)l(HHK 3amHIIIeH, IlOCKOJibKY B COOTBeTCTBHH C rrpoexrosr CTaTbH 18 OH MO.>KeT OTKa3aTbC.ll OT nnarezca 
ueccaonapmo ,D,O yaenosrneaaa. ,l],oJDKHHK MO.>KeT npenrrosrecrs BbillOJIHeHHe csoero oösaarenscraa nyrex 
mrarezca ueccaonapmo. ÜMaKO, B 3TOM CJIY'lae ,D,OJI.>KHHK öeper Ha ceös PHCK coaepmerraa IIJiaTe.>Ka ,D,Ba.>K,D,bl, 

ecJIH YCTYßKa He coaepmeaa HJIH He,D,eHCTBHTeJibHa. TaKHM o6pa30M, yBe,D,OMJieHHe C03,D,aeT OCHOBY ,D,JIH 3amHTbI 

,D,OJI.>KHHKa, HO He sanaercs YCJIOBHeM ,D,eHCTBHTeJibHOCTH YCTYßKH- 

* * * 

CTaTbH 11. MoMeHT nepena'IH ne6HTOpCKOH 3a.n:OJI.>KeHHOCTH 

1. B COOTBeTCTBHH C rrpoexrosr CTaTbH 11 YCTYßKa oöecrrexaaaer nepenaxy ,D,e6HTOPCKOH 3a,D,OJI.>KeHHOCTH, 

K KOTOPOH OHa OTHOCHTC.ll, B MOMeHT, cornacoaamrsrä Me.>K,Izy ue,D,eHTOM H ueccaonapaex, HJIH, npa OTCYTCTBHH 

raxoro cornanreaaa, e MOMeHT coaepmenas YCTYßKH, npa ycJIOBHH coömonenas npas TpeTbHX CTOPOH ßOMHMO 

,D,OJI.>KHHKa. 3TO TaK.>Ke osnaxaer, 'ITO YCTYßKa CTaHOBHTC.ll ,D,eHCTBHTeJibHOH B OTHOllieHHH ,D,OJI.>KHHKa naace ,D,O 
yaenoxneaaa. 

2. B COOTBeTCTBHH C q>OPMYJIHPOBKOH B KBa,D,PaTHbIX CK06Kax, CO,D,ep.>KameHCH B ßO,D,IlYHKTe (b) rrynxra 1, 
CTOpOHbI He MOrfT noroaapaaarsca O MOMeHTe rrepenasa, KOTOpbIH HBJIHeTC.ll öonee paHHHM rro spesremr, 'leM 

MOMeHT YCTYßKH. IlocKOJibKY ,D,HCKpeUHOHHOe npaao CTOpOH He sarparaaaer rrpaaa TpeTbHX CTOPOH, KaK 

npeneraanserca, HeT HHKaKHX OCHOBaHHH aanpemars CTOPOHaM noroaapaaarsca O mo6oM MOMeHTe nepenasa 

YCTYßJieHHOH .u;e6HTOPCKOH 3a,D,OJI.>KeHHOCTH. Pa60'laH rpyrma, B03MO.>KHO, noxcenaer H3MeHHTb npoexr CTaTbH 11 
,D,JIH oöecneseaas Toro, 'IT06b1 croponsr o6Jia,D,aJIH npasosr rro caoesry ycMOTPemno onpenensrs MOMeHT rrepenasrn 

YCTYßJieHHOH ,D,e6HTOPCKOH 3a,D,OJI.>KeHHOCTH ,D,!l)Ke B OTHOllieHHH .u;e6HTOpCKOH 3a,D,OJI.>KeHHOCTH, KOTOPaH 
cyutecrsyer Ha MOMeHT ycryrrxn. 

* * * 
CTaTbH 12. IloroeopHbie orpaHH'leHHH Ha VCTVIIKV 

1. Ilpoexr CTaTbH 12 B ero nsmeumeä penaxuaa 6y,D,eT OXBaTbIBaTb ,D,OrOBOpHbie orpaaaxeaaa, 
conepscauraeca B norosopax, ,D,!l)Ke ecJIH ,D,OJI.>KHHKOM aanaerca npaaarenscrao HJIH norpeöarens, a TaK.>Ke 

noroaopnsre orpaaaxeaas, conepacanraecs B yCTYßKaX HJIH ,D,aJibHeHmHX YCTYßKax, JIH6o aanpasnemrsre Ha TO, 
'IT06bI BOCilpenHTCTBOBaTb KOHKypeHTaM KOMilaHHH npacoenamrrs K ce6e 3TY KOMilaHHIO HJIH ocynrecrsnsrs 

cpaKTH'leCKHH KOHTpOJib Ha,D, HeH. Paöoxas rpyrrrra, B03MO.>KHO, noxcenaer paccxorpers sorrpoc o TOM, xsnaercs 

JIH TaKOH BCe06'beMJIIOmHH ßO,D,XO,D, uenecooöpaaasns H, B 'laCTHOCTH, 6y,D,YT JIH rrpasaremcrsa, KaK npaBHJIO, 

,D,06HBaTbCH sannrrsr nocpe,D,CTBOM ,D,OrOBOPHbIX HJIH 3aKOHO,D,aTeJibHbIX orpaHH'leHHH Ha YCTYßKY 

(3aKOHO,D,aTeJibHbie orpaHH'leHHH He OXBaTbIBalOTCH B npoeKTe CTaTbH 12) H c~eCTByeT JIH eepO.llTHOCTb 

BKJIIO'leHHH TaKHX oroeopoK O He,D,OßYCTHMOCTH YCTYßKH B o6bl'IHbie IlOTpe6HTeJibCKHe ,D,OrOBOpbl BBH,D,Y 

cpaBHHTeJibHO Y3KHX ßOJIHOMO'IHH ßOTpe6HTeJieH B nJiaHe 3aKJIIO'leHHH .u;oroeopoB. 

2. B COOTBeTCTBHH c nyHKTOM 2 uecCHOHapHH He OKa3bIBaeTC.ll "B IlOJIO.>KeIDIH ue.u;eHTa", a CKOpee IlOJIY'laeT 
.u;e6HTopcKyro 3a,D,OJI.>KeHHOCTb, CB060MYID OT B03p!l)KeHHH H npaB .u;e6HTopa Ha 3a'leT, B03HHKalOm;Hx H3 

HapymeHH.ll ,D,Oroeopa ue.u;eHTOM. EcJIH C TO'IKH 3peHHH OTBeTCTBeHHOCTH no .u;oroeopy TaKOH pe3yJibTaT MO.>KeT 
6bITb npHeMJieMbIM, TO e OTHOIIIeHHH OTBeTCTBeHHOCTH Ha OCHOBaHHH ,D,eJIHKTHbIX HOPM, KOTOpa.si: MO.>KeT 

B03HHKaTb B TOM CJIY'lae, KOr,D,a uecCHOHapHH 3HaJI HJIH ,D,OJI.>KeH 6bIJI 3HaTb O HaJIH'IHH oroeopKH 0 

He,D,onyCTHMOCTH YCTYßKH, OH MO.>KeT BbI3bIBaTb B03p!l)KeHH.ll. C .u;pyrOH CTOPOHbI, ecJIH uecCHOHapHH 6y,u;eT 
ßO,D,BepraTbCH ,D,eJIHKTHOH OTBeTCTBeHHOCTH, TO TOr,D,a nyHKT 2 MO.>KeT OKa3aTbC.ll 6eCCMbICJieHHbIM, IlOCKOJibKY 

uecCHOHapHH He 6y,neT HeCTH HHKaKOH ,noroeopHOH OTBeTCTBeHHOCTH. TaK HJIH HHa'le, nyHKT 2 He 3am;Hm;aeT 
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ueccnonapas e crryxae pacropzceaaa ,11.oJDKHHKoM nepaorrasansaoro norosopa e pesynsrare aapynrenas u:e,11.eHT0M 
orosopxa 0 He,11.onycTHM0CTH YCTyIIKH. 

* * * 

CTaTL.SI 13. Ilepenaqa 06ecne'IHTeJihHh1x rrpae 

1. Co,11.ep)K~!UIC.ß: e rrynxre 1 CChIJIKa Ha npyroe rrpano (TO ecrs npaso, perynnpyromee B0IIP0Cbl 
,11.e6HTOPCKOH 33,ll;OJI)KeHHOCTH) HJIH cornamenae MeJK,Izy CT0p0HaMH npemrasaaxeaa ,ll;JI.ß: roro, 'IT06bI H36e)KaTb 
cchIJIKH Ha axneccopnsre oöecnesaremasre npasa, K0T0Phie He rronnezcar TaK0MY )Ke yaaaepcam.aosry 
T0JIKoeaHHIO. TepMHH "npaeo" rrpenycsrarpaaaer oxaar KaK CTaTYTHoro, TaK H npeuenerrraoro npaea. 

2. CMbICJI rryaxra 2 C0CT0HT B TOM, 'IT0 pe:>KHM oöecnesarensasrx npas ,11.omKeH 6bITb TaKHM )Ke, 'IT0 H 
pe)KHM ,u;e6HTopcKOH 3a,D;0JI:>KeHHOCTH, H 'IT0, TaKHM o6pa30M, HX rrepenaxa nonxna 6bITb ,u;eHCTBHTeJibHOH 
He3aBHCHM0 0T ,u;oroeopHhIX OrpaHH'lemm. I..J;em, rrynxra 3 3aK.JIIO'laeTC.ß: B oöecnesemra roro, 'IT06LI np~I, 
conepacainaeca B rryaxrax 1 H 2, npHMeH.sIJIHCh TaK)Ke K rroceccopHhIM oöecrresarensasra rrpaaast B T0H Mepe, 
B KaK0H 0HH He ym;eMJI.ß:IOT npasa ,ll;OJDKHHKa HJIH mma, npenocraansroiuero HMym;eCTBeHH0e npano. EcJIH 
Pa60'laH rpyrrna H3MeHHT CB0e 0TH0WeHHe K JIYHKTY 2 npoexra CTaTbH 12, T0 eä, B03MQ)KH0, norpeöyercs 
nepecaorpers nyHKT 3 B u:eJI.sIX coxpaaeaaa T0H HJIH HH0H 0TBeTCTBeHH0CTH ueccaoaapas rrepen ,ll;0JI)KHHK0M 
3a rrepenaxy oöecnexaremaoro rrpana B napynrerrae norosopaoro orpamrseaas (rro Kpail:Hefl: Mepe, B TOM cnyxae, 
xorna neccaonapaä 3HaJI HJIH ,ll;0JI)KeH 6LIJI 3HaTL 0 HaJIH'IHH oroB0PKH 0 He,n;onyCTHM0CTH YCTYfiKH). 

* * * 

filABA IV. IlPABA. Oli.Sl3ATFJILCTBA ß B03PA)KEHIDI 

Pa3,IJ.eJI 1. I..I;e,n;eHT H ueccaoaapaä 

IlpHMe'laHHH 

B KOMMeHTapHHX K npoexrax CTaTeH 14-22 nenaercs CChIJIKa Ha II0JI0)KeHID! B TOM BH,D;e, B KaK0M 0HH 
6bIJIH npHH.sITLI Paöoxeä rpyrrnoä Ha ee npe,ll;bI,D;Ym;efl: ceccaa H npaseneasr B rrpHJI0)KeHHH K noxnany o paöore 
3T0H ceccnn (A/CN.9/447). 

CTaThH 14. IlpaBa H o6.si:3aTeJibCTBa ueneHTa H uecCH0HapH.sl 

1. B C00TBeTCTBHH c rrpoexrox CTaThH 14 B 0TH0WeHH.sIX MeJK,Izy u:e,n;eHT0M H ueccaonapaesr npeoönanaer 
aBT0H0MHH CT0p0H, II0CK0JihKY, 3a HCKJIIO'leHHeM II0JI0)KeHHH 0 Tpe6oeaHHHX IIHCbMeHH0H cpopMbl, B npoexre 
K0HBeHU:HH HeT HH 0,JUI0ro II0JI0)KeHHH, npenycsrarpaaaromero HMnepaTHBH0e peryJIHP0BaHHe rrpan H 
06H3aTeJil,CTB uenerrra H ueccaonapas. Kposre roro, B npoexre C'faTLH 14 nenaercs CCbIJIKa Ha roprossre o6bl'laH, 
0TH0CHTeJibH0 K0T0pLIX ueneirr H u:eccH0HapHH ,n;or0B0pHJIHCh, ycTaH0BHBUIYJOCH B HX B3aHM00TH0UieHHHX 
IIPaKTHKY, IIPH 0TCYTC'fBHH ,u;oroeopeHH0CTH 06 HH0M, H llIHP0K0 H3BeCTHbie H o6ru:errpH3HaHHbie Me)K,DYHapo,D;HLie 
o6bNaH. 

2. IlYHKTLI 2 H 3 ocH0BhIBaIOTCH Ha II0JI0)KeHH.sIX c-raTbH 9 KoHBeHa:HH OpraHH3ar(HH O6ne,D;HHeHHhIX Hau:HH 
0 ,n;oroeopax Me)K,DYHap0,JUI0H KynJIH-np0,D;3)KH T0BapoB (BeHa, 1980 ro,n;; B ,ll;aJThHeHWeM HMeHYeM0H "KoHBeHu:IDI 
0 KyrrJie-rrpo,IJ.a)Ke"). EcJIH nyHKT 2 H,D;eHTH'leH IlYHKTY 1 CT3TbH 9 KOHBeHa:HH 0 KyrrJie-npo,n;a)Ke, T0 nyHKT 3 
HeCK0JibK0 0TJIH'laeTCH B TOM, 'IT0 OH KacaeTCH JIHlllb Me)K,ll;yHap0,ll;H0H yCTyrrKH H He BKJIIO'laeT Tpe6oBaHHe 0 
cpaKTH'leCKOM HJIH rrpe,n;nonaraeM0M 3HaHHH Me)K,ll;yHapo,JUioro o6b!'l!UI, K0T0PhIH 6y,n;eT IIPHMeH.ß:TbCH B 
0TH0UieHHH ycTyrrKH. TaKHM o6pa30M, BffYTpeHH.sIH yCTyrrKa Me)K,11.Yffapo,n;H0H ,n;e6HTOPCKOH 33,ll;0JI)KeHH0CTH He 
6y,11.eT peryJIHP0B3ThCH Me)K,11.Yffapo,n;HbIMH o6bl'laHMH, H TpeTbHM CT0p0HaM He npH,IJ.eTC.ß: orrpe,n;eJIHTh, 'IT0 
co6cTBeHHO 3HaJIH HJIH ,11.QJl}l{Hbl 6bIJIH 3HaTb CT0P0Hbl YCTyrrKß. 
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CTaTMI 15. 3aeepemu1 ueneHTa 

l. 3aeepeHHH o6hI'IHO coCTaBJIHIOT c~ecTBeHJI}'lO xacrs norosopa ycryrrxn, H uem, npoexra crarsa 15 
3aKJIIO'laeTCH B TOM, 'IT06hI, C O,D;HOH CTOpOHhl, npanan, 3aKOHJI}'lO CHJiy aBTOHOMHH CTOPOH B 3TOM OTHOIIIemrn, 
a C ,n;pyroif - ,n;eHCTBOBaTh B xaxecrse HOPMhl O HeHCilOJIHeHHH, pacnpenenss npaBOBOH H Kpe,D;HTHhIH PHCKH 
Me}K,Izy u.e,n;eHToM H ueccaoaapaese B cnyxae, ecJIH OHH He cnenana 3TO B csoest noroaope. 

2. B COOTBeTCTBHH C IlO,n;nyHKTOM (a) rrynxra 1 uenenr aasepaer B TOM, 'ITO OH HBJIHeTCH co6CTBemmKOM 
YCT}'IlaeMOH ,n;e6HTOPCKOH 3a,D;OIDKeHHOCTH H oönanaer npaaost Ha ee ycrynxy, Hcxons H3 npoexra CTaThH 12, 
KOTOPaH npanaer ycrynxe IOpH,D;Ht{eCKyIO CHJIY HeCMOTPH Ha orosopxy O He,n;onycTHMOCTH ycrynxa, 
conepzcanryroca B nepsorrasransaosr norosope, MO:>KHO rrpennonoaorrs, 'ITO neneirr oönanaer npasost Ha ycT}'IIKY 
,n;a:>Ke e TOM cnysae, ecJIH B nepaoaaxamaosr norosope conep iITCH orosopxa o He,n;onyCTHMOCTH ycT}'IlKH. C 
TO'IKH 3peHHH 3aKOHO,D;aTeJihHhIX orpaaaxeaaä YCTYITKH ,n;e6HTOPCKOH 3a,D;OIDKeHHOCTH B nonrryaxre (a) rrynxra 
1 PHCK B03JiaraeTCH Ha nenerrra, IlOCKOJihKY IlOJIO:>KeHHe uenerrra Il03BOJIHeT eMY 6hITh nysnre OCBe,D;OMJieHHhIM 
0 c~eCTBOBaHHH TaKHX orpaHH'leHHH. 

3. Ilem, IlO,D;nyHKTa (b) rrymcra 1 3aKJIIOqaeTCH B oöecnexeiraa roro, 'IT06bI u.ecCHOHapHH MOr B036y,n;HTh 
HCK rrporas uenerrra e cnyxae, ecna nocne cosepnreaas YCTYITKH OKa:>KeTcH, 'ITO uenerrr Y:>Ke ycT}'IlHJI ,n;aHHYIO 
,n;e6HTopcKyro 3a,D;OJI:>KeHHOCTh (aorrpoc O TOM, MO:>KeT JIH ueccaonapaä npe,D;'bHBHTh HCK npyrosry ueccaoaapmo, 
KOTOphlH IlOnyqHJI nnarezc, HBJIHeTCH OT,D;eJihHhIM BOilpOCOM, paccMaTpHeaeMbIM B KOHTeKcTe IlOJIO:>KeHHH, 
KacaIOIQHXCH npe~eCTBeHHhIX npas). Taxoe sasepeane o6hNHO BKJIIOtJaeTCH e norosopsr o npHMLIX ycrynxax 
H xacaercx npensmyurax npHMhIX YCT}'IIOK. Ü,D;HaKO e o6naCTH YCTYfiOK e nopsnxe oöecnexeaas o6hI'IHOH 
npaKTHKOH HBJIHeTCH cosepmeaae HeO,D;HOKpaTHhIX YCTYIIOK ,n;e6HTOpCKOH 3a,D;OIDKeHHOCTH, a neccaoaapasra 
npe,n;ocraBJIHIOTCH pasasre rrpeasrynrecraeansre npasa. TaKHM o6pa30M, B OTHOIIIeHHH 3THX YCTYIIOK TaKOe 
saaepeaae Mo:>KeT OKa3aThCH nenenecooöpaaasm. 

4. B COOTBeTCTBHH C IlO,n;nyHKTOM (c) rrynxra 1, npa OTCYTCTBHH cornaurenaa 06 HHOM, uenenr aaaepser 
B TOM, 'ITO ,D;OJI:>KHHK He HMeeT KaKHX-JIH60 B03pa:>KeHHH HJIH npae aaxera B OTHOIIIemm uenenra Ha OCHOBaHirn 
nepaoaasaasaoro norosopa HJIH HHhIX He CBH3aHHhlX C 3THM noroaopos, Ha xoropsre ,D;OIDKHHK MOr 6hI Ha 
OCHOBaHHH npoexra CTaThH 19 CChIJiaThCH B OTHOIIIeHHH ueccaonapaa. 11cnOJih3yeMhIH B ,n;aHHOM rryaxre no,n;xo,n; 
OCHOBhIBaeTCH Ha npe,n;noJIO:>KeHHH O TOM, 'ITO IlOJIO:>KeHHe u.e,n;eHTa ß03BOJIHeT eMY nyqme 3HaTh O TOM, HMeeT 
JIH ero napTHep no ,n;oroeopy, TO ecTh ,n;on:>KHHK, B03pa:>KeHHH HJIH npaea Ha 3a'leT B pe3yJihTaTe HeHcnonHeHHH, 
JIH6o Hey,n;oeneTeopHTeJihHOro HJIH npocpotJeHHoro HcnoJIHeHIDI nepeoHa'laJihHoro ,n;oroeopa u.e,n;eHTOM. TaKoif 
no,n;xo,n; MO:>KHO TaK:>Ke npH3HaTh o6ocHOBaHHhIM B CHJIY Toro, 'ITO no,n;o6Hoe 3aeepeHHe CO CTOPOHhl u.e,n;eIITa, 
KOTOpoe YMeHhIIIHT ,D;JIH u.eccHOHapHH pHCK, CBH3aHHhIH C 3TOH c,n;eJIKOH, MO:>KeT CHH3HTh CTOHMOCTh Kpe,n;HTa. 

5. B nyHKTe 2 HCilOJih3yeTCH o6menpHHHThlH B npaBOBhIX CHCTeMax no,n;xo,n;, 3aKJIIO'laIOLUHHCH B TOM, 'ITO 
PHCK HennaTe:>Ka CO CTOPOHhl ,D;OJI:>KHHKa B03JiaraeTCH Ha u.ecCHOHapHH, eCJIH C u.e,n;eJITOM He cornacoeaHO HHOe. 

* * * 

CTaThH 16. YeenoMJieHHe JIOJI:>KHHKa 

1. B u.enHX coxpaHeHHH npaKTHKH HeHanpaBJieHHH yee,n;OMJieHHH e nyHKTe 1 YCTaHaBJIHBaeTCH He 
o6H3aTeJihCTBO, a npaeo yee,n;OMHTh ,D;OJI:>KHHKa. KpoMe TOro, B nyHKTe l npe,n;ycMOTpeHhI CHT}'aU.HH, B KOTOphlX 
yee,D;OMJieHHe ,D;OJI:>KHHKY HanpaeJIHeTCß BMeCTe C HHCTpYKQHeH O npo,D;OJI:>KeHHH nnaTe:>Ka B Il0Jlh3Y u.e,n;eHTa, 'ITO 
ea:>KHo ,D;JIH TaKHX BH,D;OB npaKTHKH, KaK o6ecnetJeHHe, Kor,n;a u.eccHoHapHif He o6na,n;aeT Heo6xo,D;HMoif CTpYKTYPOH 
,D;Jiß nonyqeHHß nnaTe:>Ka HJIH ee,n;eHHH 6yxraJITepcKoro yqeTa. 

2. B pe3yJibTaTe KOM6HHHPOBaHHoro npHMeHeHHß nyHKTOB 1 H 2 u.e,n;eHT H u.eccHOHapHH MOrYT 
,n;oroeopHThCß O Heyee,D;OMJieHHH ,n;oIDKHHKa, 'ITO, O,D;HaKO, He npellßTCTByeT u.ecCHOHapHIO yee,n;OMJIHTh ,D;OJDKHHKa 
H Tpe6oeaTh OT Hero coeepmeHHß nnaTe:>Ka, ,D;a:>Ke eCJIH u.eccHOHapHH MO:>KeT HeCTH OTBeTCTBeHHOCTb 3a 
B03MemeHHe u.e,n;eHT}' JII06oro ~ep6a, KOTOpblH OH MO:>KeT IlOHeCTH B pe3yJibTaTe HapymeHHß u.eccHOHapHeM 
,n;oroeopeHHOCTH O HeHanpaBJieHHH yee,n;OMJieHHß. 
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3. Ilpyras Ba.)l(HaJI 0T.!IH'IHTeJibHaJI srepra IJYHKTOB 1-3 3aKJI10qaeTC.sl B TOM, 'ITO He npOBO,IUITC.sl mrxaxoro 
pa3JIH'IH.si: Me:>K,Izy yee,u;oMJieHHeM H rpeöosanaea nnarexca. TaKoH nonxon e 3HatJHTeJibHOH Mepe orpascaer 
c~eCTBYJOW:YIO Il0JIO.>KHTeJJbHYJ() npaKTHKY, nanpasnemryto Ha oöecnexeaae onpenenemrocra OTH0CHTeJibHO 
nopxnxa cosepnreaas nnaresca. TaKaJI onpeneneaaocrs astronna ~eCCHOHapHIO, KOT0PblH 3aHHTepeC0BaH B TOM, 
'IT06bl ,D;OJI:>KHHK np0H3BeJI rmarezc B C0OTBeTCTBHH C HHCTP~H.llMH ~eCCH0HapH.si:. ÜHa TaK:>Ke asrronaa 
,ll;0JI}KHHKY, K0TOPOMY ffY:>KH0 tJeTK0 3HaTb nopsnox BbIDOJIHeHH.si: csoero oössaremcraa. JJ:a:>Ke B TeX CJIY'laJIX, 
xorna nnareac ,u;oJI}KeH no-rrpeaoresry coaepmarsca e rromsy uenenra, B yee,u;oMJieHHe o6bl'IHO BKJIIO'laeTC.si: TaKaJI 
HHCTp~H.ll ,D;JI.ll ,D;OJI:>KHHKa. 

4. IloTPe6HOCTb KaK ~eCCHOHapH.si:, TaK H ,ll;OJI}K}IHKa B onpenenenaoera ssnaercs OCHOBHblM o60CHOBaHHeM 
conepzcaaaa ysenosrneaaa, 0 tJeM rOBOPHTC.ll B nymcre 3, TO ecrs yaenosrneaae ,ll;OJI}KHO conepacars CCbIJIKY Ha 
q>aKT coaepnrenaa YCTYJIKH, ycryrrneaayro ,u;e6HTOPCKYJ() 3a,D;OJI:>KeHH0CTb H JIH'IHOCTb ~eCCHOHapH.si: H nonysarens 
rrnarexca. 

5. Cornacno npoexry KOHBe~HH yee,D;OMJieHHe HMeeT Ba:JKHLie nocnencraaa. ÜHO npHBO,D;HT K H3MeHeHHIO 
rropanxa, B COOTBeTCTBHH C KOTOpbIM ,D;OJI}KHHK MO:>KeT BbillOJIHHTb CBOe o6.si:3aTeJibCTBO (nyHKT 2 npoexra CTaTbH 
18); OHO sarparaaaer npasa Ha aaxer, Ha xoropsre ,D;OJI:>KHHK MO:>KeT ccsrnarscs B OTHOWeHHH ~eCCHOHapH.si: 
(II}'llKT 2 npoexra CTaTbH 19); H OHO orpamorasaer cnocoönocrs ,D;OJI:>KHHKa nepecxarpaaars nepaoaaxamasrä 
norosop 6e3 cornacas ueccaoaapas (II}'llKT 4 npoexra CTaTLH 21). 

6. EcJIH Pa60'laJI rpynna IlO,D;TBep,IUIT 3aHHMaeMYJ() ,u;o uacroamero BpeMeHH Il03~Hl0 OTHOCHTeJibHO 
conepxcanaa yaenosoreaaa, TO q>OpMyJIHpOBKY IJYHKTOB 2 H 3 npoexra CTaTbH 18 cnenyer npHBeCTH B 
COOTBeTCTBHe c nyHKTOM 3 rrpoexra CTaTbH 16. B OTJIH'IHe OT nynxra 3 npoexra CTaTbH 16, B KOTOPOM nenaercs 
CCbIJIKa a OCHOBHOM Ha anpec (TO ecrs Ha 6aHKOBCKHH cxer, IlO'ITOBblH .llW:HK HJIH ,u;pyroH anpec, no KOTOpOMY 
cnenyer npOH3BeCTH mrarezc), B rrynxrax 2 H 3 rrpoexra CTaTbH 18 Tpe6yeTc.si: YKa3aTb B yBe,D;OMJieHHH 
6aHKOBCKHH cxer. 

7. Kposre roro, eCJIH Pa60tJaJI rpynna IlO,D;TBep,IUIT CBOIO Il03~Hl0 OTHOCHTeJJbHO rryaxra 3 rrpoexra CTaTbH 
16, TO OHa, B03MO:>KHO, rroscenaer paCCMOTpeTb B KOHTeKCTe npoexra CTaTbH 18 sonpoc, KOTOpblH B nacroxntee 
BpeM.si: B HeM He sarparaaaercs, a HMeHHO, MO:>KeT JIH ~eCCHOHapHH HJIH ~o. aanpaansrouree yBe,D;OMJieHHe, 
aarrpaaars sropoe yee,D;OMJieHHe ,D;JI.ll HcnpaBJieHH.si: OWH6KH HJIH H3MeHeHH.si: nJiaTe:>KHblX HHCTP~HH, 
co,u;ep:>KaW:HXC.sl B nepBOM yee,D;OMJieHHH (CM. npHMe'laHHe 6 K npoeKT}' CTaTbH 18, HH:>Ke). 

8. Pa60tJaJI rpynna, B03MO:>KHO, TaK:>Ke IlO:>KeJiaeT paCCMOTpeTb eonpoc O TOM, MO:>KeT JIH yBe,D;OMJieHHe, He 
OTBetJa10w:ee MHHHMaJibHbIM Tpe60BaHH.slM, npe,u;ycMOTpeHHbIM B nyHKTe 3 npoeKTa CTaTbH 16, TeM He MeHee 
JIHWHTL ,D;OJI)KJIHKa npae Ha 3atJeT, B03HHKaIOm:HX noCJie yee,u;oMJieHH.si:, HJIH orpaHHtJHTb cnoco6HoCTb ,u;oJI}KHHKa 
K nepecMOTPY nepeoHa'laJibHOro ,u;oroeopa nocne yee,u;oMJieHH.si: 6e3 cornacH.si: ~eccHoHapH.si: (cM. npHMetJaHH.si: K 
IJYHKTY 2 npoeKTa_ CTaTbH 19 H nyHKTY 4 npoeKTa CTaTbH 20, HH:>Ke). 

9. UeJib nyHKTa 4 3aKJIIO'laeTc.si: B o6ecnetJeHHH roro, tJT06b1 yee,u;oMJieHHe 6bIJIO coCTaeJieHo TaKHM o6pa3oM, 
tJT06bI OHO 6bIJIO IlOH.slTHO ,D;OJI:>KHHKy. BBH,D;Y Ba:>KHLIX nocJie,D;CTBHH yBe,D;OMJieHH.si: B COOTBeTCTBHH C npoeKTOM 
KOHBe~HH, IJ}'HKT 4 o6ecnetJHBaeT onpe,u;eneHHOCTb nyTeM yCTaHOBJieHH.si: 3aW:HTHTeJibHOH orOBOpKH, TO ecTb 
HOpMbl, B COOTBeTCTBHH C KOTOPOH yee,u;oMJieHHe, COCTaBJieHHoe Ha .sl3bIKe nepBOHa'laJibHOro ,u;oroeopa, .llBJI.sleTC.ll 
,u;eHCTBHTeJibHblM. KpoMe Toro, B nyHKTe 4 KOCBeHHO npH3HaeTC.ll ,u;eHCTBHTeJibHOCTb MHOrO.ll3bfllHbIX 
yBe,D;OMJieHHH. 

10. Pa60tJaJI rpynna, B03MO:>KHO, no:>KeJiaeT paCCMOTpeTb Bonpoc O MeCTe ,D;JI.sl npoeKTa CTaTbH 16 B npoeKTe 
KOHBeH~HH. B HaCTo.si:w:ee BpeM.si: npoeKT CTaTbH 16 noMew:eH B pa3,D;eJI I rnaBbl IV, IlOCKOJibKY yee,D;OMJieHHe 
.si:BJI.sleTc.si: npaeoM ~e,u;eHTa H ~eccHoHapH.si:. O,D;HaKO, B TO :>Ke epeM.si: yee,u;oMJieHHe 3aTParnaaeT npaea ,u;oJI}KHHKa, 
a 3TOT BOnpoc paccMaTpHBaeTC.sl B pa3,D;eJie II rJiaBbl IV. 
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CTaTb.11 17. IlpaBO uecCHOHapmI Ha IIJiaTe:>K 

l) C yqeTOM CTaTeH 23 H 24. eCJIH Ue1IelIT H UeCCHOHapHH He lIOrOBOpHJIHCh 06 HHOM: 

a) uecCHOHapHH HMeeT rrpaBO Tpe6oBaTb OT lIOJl:>KHHKa IIJiaTe:>Ka VCTVIIJieHHOH ne6HTopcKOH 

33,IlOJI:>KeHHOCTH H. ecJIH IIJiaTe:>K IIO VCTVIIJieHHOH ne6HTopCKOH 33,IlOJI:lKeHHOCTH rrpOH3BeneH 

ueccHoHapmo. ynep:iKHBaTL mo6oe rroJI}"leHHoe B rropHJXKe rroJIHoro HJIH 1JaCTH11Horo rrorameHH.11 rro 

VCTVIIJieHHoil ne6HTopcKOH 33,IlOJI:>KeHHoCTH ("rroczynJieHH.1111); 

b) ecJIH IIJiaTe:>K IIO VCTVIIJieHHOH ne6HTOPCKOH 33,IlOJI:>KeHHOCTH IIDOH3BeneH ueneHTV. uecCHOHapHH 

HMeeT rrpaBO Tpe6oBaTb IIJiaTe:>K OT ueneIITa H ynep:iKHBaTb mo6Lie IIOCTVIlJieHH.11. 

2) EcJm IIJiaTe:>K IIO VC'I}'IIJieHHOH ne6HTODCKOH 33,IlOJDKeHHOCTH IIDOH3BeneH lIDVfOMV JIHUV. IIO OTHOlIIeHHIO 

K KOTODOMV uecCHOHapHH IIOJih3VeTC.II rrpeHMVIUeCTBeHHhIM rrpaBOM. uecCHOHapHH HMeeT rrpaBO Ha mo6ble 
IIOCTVIIJieHH.11. 

3) UeccHoHapHil He MO:>KeT ynep:>KHBaTL CVMMV. rrpeBLilIIarowyro 061,eM ero rrpaaa B ne6HTopcKoil 

33,IlOJI:iKeHHOCTH. 

CcLIJIKH: A/CN.9/WG.Il{WP.96, CTaTL.11 17 

A/CN.9/447, rryHKThI 48-62 

l. Llens npoexra CTaThH 17 3aKJIIO'laeTC.II B 06ecrre1JeHHH roro, 1IT06hI u:ecCHOHapHH oönanan 
.n;eHCTBHTeJihHhIMH npaaasra Ha mo6oe IIOJI}'1JeHHOe . B IIOPH,n;Ke noraureaaa YCT)'IIJieHHOH .n;e6HTopcKOH 

3!l,ll;OJl:>KCHHOCTH. Bcrymrrensnaa cppa3a B nyaxre l npaasaaa cöecnexars, 1IT06hI npaso u:ecCHOHapH.11 rpeöosars 

H y,n;ep:>KHBaTb IIJiaTe:>K He ~eMJIHJIO npasa TpeTbHX CTOpOH, HaIIpHMep, npyrax ueccaoaapaea, rronyxatoutax TY 
:>Ke .n;e6HTOPCKYIO 3!l,ll;OJI:>KeHHOCTh OT roro :>Ke uenenra, Kpe,n;HTOPOB uenenra H a,n;MHHHCTpaTopa B nene 0 

HeCOCTO.IITeJibHOCTH neneara, 3Ta cppa3a H,n;elITH'IHa BCTYIIHTeJibHOH cppa3e B npoexrax CTaTeH 10 H 11; H 

rronoöao 3TOH BCTYIIHTeJlhHOH cppa3e OHa HCXO,Il,HT H3 rrpe,D,IIOJIO:>KeHHH O TOM, 'ITO u:ecCHOHapHH MO:>KeT TPe6oBaTb 

IIJiaTe:>Ka OT ,Il,OJI:>KHHKa ,D,a:iKe no yae,n;OMJieHH.11, a ,ll;OJI:>KHHK B COOTBeTCTBHH c npoexrox CTaThH 18 HMeeT npaso 
OTKa3aTbC.II OT IIJiaTe:>Ka Ha TOM OCHOBaHHH, 'ITO OH He IIOJIY'IHJI yae,n;OMJieHH.11. 

2. Ilyaxr 1 rrpencraanaer coöoä HOPMY O HeHCIIOJIHeHHH, IIPHMeHHMYIO JIHlllh B TOM CJI}'1Jae, ecJIH uenetrr 
H ueccaoaapaä He yperyJIHpOBaJIH sonpoc O IIJiaTe:>Ke B CBOeM norosope HHhIM o6pa30M. B IIO,Il,nyHKTe (a) 
YCTaHaBmmaeTC.11 rrpaao u:ecCHOHapH.11 TPe6oBaTb IIJiaTe:>Ka OT ,Il,OJDKHHKa H y.n.ep:lKHBaTb TaKOH IIJiaTe:>K IIOCJie roro, 

KaK OH 6y,n;eT IIPOH3Be,D,eH. B IIO,Il,nyHKTe (b) u:ecCHOHapHH Ha,n;eJI.lleTC.11 npaaox 'l'pe6oBaTb IIJiaTe:>Ka OT uenenra, 
eCJIH IIJiaTe:>K IIPOH3Be,D,eH ueneary, H y.n.ep:iKHBaTb TaKOH IIJiaTe:lK. CcbIJIKa Ha rrorameaae yCTynJieHHOH 

.n;e6HTopcKOH 3!l,ll;OJI:>KeHHOCTH rrpennasaaxeaa ,Jl;JI.11 TOro, 1JT06hI OXBaTHTh CHryaU:HH, B KOTOphIX IIJiaTe:>K 

IIpOH3B0,ll;HTC.II B aarypansnoä cpopMe, 'ITO HMeeT MeCTo, nanpassep rorna, xorna u:ecCHOHapHH rpeöyer TOBapbI, 

rrponamrsre ueneary, HJIH y,n;ep:>KHBaeT TOBapbI, sosapauterrasre ,Il,OJI:>KHHKOM. 

3. B rrynxre 3 yCTaHaBJIHBaeTC.11 rrpaso ueccaoaapaa rpeöosars IIJiaTe:>Ka IIO ycrynnenaoä .n;e6HTOPCKOH 

3!l,ll;OJI:lKeHHOCTH OT npyrax JIHU:, KOTOPhIM TaKOH IIJiaTe:lK 6bIJI IIPOH3Be,D,eH, IIPH YCJIOBHH, 'ITO u:ecCHOHapHH 
oönanaer rrpeHM~eCTBeHHhIM npaaosr IIO OTHOllleHHIO K TaKHM JIHU:aM. XOT.11 ueccaoaapaä MO:>KeT Tpe6oBaTh 

nnaresca IIOJIHOH CYMMhI ycryrrnenaoä ,n;e6HTOpCKOH 3!l,ll;OJI:>KeHHOCTH, OH He MO:lKeT y,n;ep:>KHBaTh CYMMY, 

npeasnnaioutyro 061,eM ero rrpana B ycryrnreaaoä .n;e6HTOPCKOH 3!l,ll;OJI:>KeHHOCTH (HaIIpHMep, xorna ccyna 
oöecnexaaaercs .n.e6HTOPCKOH 3!l,ll;OJI:>KeHHOCThIO öonee Bh!COKOH CTOHMOCTH, npessnnasomeä CYMMY ccynsr, 
BKJIIO'la.11 rrpoueirrsr H npyrae IIPH'IHTaIOlll;Hec.11 H3,Jl;ep:>KKH). 

4. Paöoxaa rpyrma, B03MO:lKHO, IIO:iKeJiaeT paCCMOTpeTb sonpoc O TOM, cnenyer JIH TaK:>Ke OXBaTbIBaTb 

IIOCTYIIJieHHH OT IIOCTynJieHHH, IIOCKOJlhKY B 3TOM cnyxae IIOTPe6yeTC.II rrepecssorpers orrpenenenae IIOCTYIIJieHHH. 
TaKHe IIOCTynJieHH.11 OT IIOCTYIIJieHHH MO:lKHO oxapaxrepasonars KaK "pa3JIH'IHhie reHepau;HH11 IIOCTYIIJieHHH 
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(aanpasrep, nnarex np0H3B0,IUITC.ll aarypoä, B 3T0M cnysae T0BaphI .l!BJI.l!IOTC.ll nepaoä renepauaeä Il0CTYJIJieHHH 
no ,JJ,e6HTOpCKOH 33,Il,0JI)KeHH0CTH; 3aTeM 3TH roaapsr rrponarorca, H no.rryqeHlD>IH xex npe,JJ,CTaBJI.lleT coöoä BT0PYIO 
reaepamno IlOCTYUJieHHH; rrocne sroro 'leK o6HaJIH'IHBaeTC.ll, H Il0JIY'leHHa.ll HaJIH'IH0CTh npe,JJ,CTaBJI.lleT co60H 
rpersro reaepamno IlOCTYJIJieHHH). 

5. CJie,JJ,YeT 0TMeTHTh, 'IT0 npoexr KOHBeHu;HH 0 Me)K,IJ,YHapo,a:HhIX mrrepecax B MOÖHJihHOM oöopvnoaaaaa, 
Il0,JJ,r0TaBJIHBaeMhIH B nacroantee BpeM.ll Me)K,IJ,YHapO,JJ,HhIM HHCTHTyT0M no YHHq>HKau;HH xacraoro npasa (B 
,JJ,aJihHeümeM HMeHYeMhIH "IIpoeKT K0HBeHu;HH IOHMAPYA"), He oxaarsraaer n0CTYJlJieHH.ll or Mo6HJihHoro 
oöopyaosaaas, Il0CKOJihKY C'IHTaeTC.ll, 'IT0 TaK0H Il0,JJ,X0,JJ, npasener K npHMeHeHHIO Ilpoexra K0HBeHu;HH 
IOHMAPY A K BH.n;aM aKTHBOB (narrpasrep, neöaropcxoä 33,JJ,OJI)KeHHoCTH), npHHIJ;HnHaJihHO 0TJIH'laIO~HMc.sr or 
aKTHBOB, ,JJ,JI.ll K0TOPhIX OH rrpemrasaasea. O,JJ,HaKO, rpeöyercs eine ,JJ,OKa3aTh, HMeeT JIH sonpoc O IlOCTYJIJieHH.llX 
B npoexre KOHBe~ IOHßWYA CTOJih )Ke B3)KHOe saasenae, xaxoe OH HMeeT B npoexre ,n;aHHoH K0HBeHIJ;HH. 
B THIIH'IH0H cnenxe, xoropas peryrrapyercs rrpoexrosr K0HBe~ IOHßWY A, MOÖHJihHoe 06opY,JJ,OBaHHe MO)KeT 
61,ITI, nponaao 6e3 COrJiaCIDI 3aJIOroBOH CTOp0Hhl, rorna KaK corrracno npoexry ,JJ,allliOH KOHBeHu;HH ,n;e6HTOPCKa.ll 
33,JJ,OJI)KeHH0CTh 6y,n;eT perynapno oöpamarsca B ,n;eHe)KffYIO <pOpMy. 

* * * 

Crarss l 7bis. KoJIJIH3H.ll npaa B oTHomeHHH nocryrmeHHH 

l) BapHaHT A 

B CJI}"lae K0JIJIH3HH npaB. 0 KOTOpOH roB00HTC.ll B CTaTh.llX 23 H 24: 

ecJIH IlOCTVIIJieHH.ll HMeIOT cbopMV ne6HTO0CKOH 33JlOJI:>KeHH0CTH. T0 npeHMV1UeCTBeHH0e n:paBO B 
0TH0llieHHH Il0CTVIJJieHHH peryJIHpyeTC.ll npaB0M rocynapcTBa. B KOT0p0M HaX0JlHTC.ll ueneHT; 

!ü ecJIH Il0CTVIJJieHH.ll HMeIOT cbopMV npyrnx aKTHB0B. TO npeHMVWeCTBeHH0e npaB0 B OTH0llieHHH 
Il0CTVIIJieHHH peryJIHpyeTC.ll npaBOM rocynapcTBa. B K0T00OM OHH HaX0JVITC.ll. 

BapHaHT B 

IIpeHMVIUeCTBeHHOe npaB0 B OTH0llieHHH Il0CTVIJJieHHH B neHe)KHOH cbopMe peryJIHpyeTC.ll 33K0H0M rocwapCTBa. 
B K0TopoM HaxonHTc.sr ueneHT. IIJI.sr ueJieH HaCTo.srweft CTaThH "noczyrn1eHH.sr B neHe)KH0H cbopMe" 03Ha'laIOT 
neHhrH. 'leKH[. CaJihJl0 Ha nen03HTHhIX C'leTaX H aHaJI0rH'IHhle aKTHBhl). 

2) IlVHKThl 3-5 CTaThH 24 npHMeH.llIOTC.ll K K0JIJIH3HH npeHMyrueCTBeHHhIX noaB. B03HHKaIOweH Me:>KJIV 
ueccHOHapHeM H aJIMHHHCTpaT00OM B JteJie 0 HeC0CT0.l!TeJihH0CTH HJIH KpenHTopaMH ueneHTa B OTHOllieHHH 
noczynJieHHH. 

CchlJIKH: A/CN.9/447, nyHKThl 63-68 
A/CN.9/445, nyHKThl 215-220 

IlpHMe'laHH.ll 

1. XOT.ll Paöoxaa rpyrrna COrJiaCHJiaCh C TeM, 'ITO u;ecCHOHapHIO cnenyer npenocraears neäcraarensnsre 
npaaa Ha JII06oe nonyxeaaoe B noranreaae ,n;e6HTopcKOH 33,JJ,OJI:>KeHH0CTH, eft He ynanocs ,JJ,OCTH'lh cornacas no 
sonpocy O TOM, ,JJ,OJI)KHO JIH npaso ueccaoaapas ÖhITh JIH'IHhlM (ad personam) HJIH HM~eCTBeHHhlM (in rem) 
rrpaaosr (A/CN.9/445, nyHKT 218 H A/CN.9/447, nynxrsr 63-68). 3TOT sorrpoc CTaHOBHTC.ll ß3)KHl,IM, B '13CTHOCTH, 
B TOM CJIY'lae, xorna UJiaTe)K rrpoasaenea u;e,n;eHTy, a uenetrr CTaHOBHTC.ll HeC0CT0.l!TeJlhHhlM. ÜTHoweHHe K rrpasy 
ueccaoaapas B IlOCTYJIJieHH.llX rro ,ne6HTOPCKOH 33,JJ,0JI)KeHH0CTH KaK K npasy in rem YMeHhWHJIO 6hl PHCK 
nennaresca, KOTOPOMY rronaepraercs u:ecCHOHapHH, Il0CK0JihKY B CJIY'lae HeCOCT0.l!TeJihH0CTH nenerrra neccaoaapaä 
MOr 61,1 ß'.31,.l!Th ,n;e6HTOpCKYIO 33,JJ,OJI)KeHHOCTh H3 KOHKYPCH0H MaCChl (B CJIY'lae np.l!M0H yCTyIIKH) HJIH no KpaimeH 
Mepe M0:>KeT paccMaTpHBaThC.ll KaK 3aJIOfOBhlH Kpe,a:HTop (B CJIY'lae YCTYJIKH B nop.ll,JJ,Ke o6ecne'leHH.ll). TaKOH 
no,nxo,n Il0TeHU:HaJihHO Mor 61,1 CHH3HTh CTOHMOCTh Kpe,a:HTa. O,a:HaKO, B paMKax MH0rHX IOPHC,JJ,HKu;HH npaB0 
u:eccHOHapH.ll B IlOCTYUJieHH.llX no ,ne6HTOPCKOH 33.D:0JI)KeHH0CTH KJiaCCH<pHU:HpyeTCSI KaK npaB0 ad personam. 
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Ilo3TOMY IIOßl,ITKa PYKOBO,IJ;CTBOBaTbCH HHLIM IIO,IJ;XO,IJ;OM rrpOTHBOpe'IHJia 61,1 H3ll;HOHaJibHOMY npasy, 
aarparaaarontexry cooöpazcerraa rryömrxnoro rropanxa, H MOrJia 61,1 IIOCTaBHTh IIO,IJ; yrposy rrpnesoresrocrt, npoexra 
KOHBeHu;HH ,IJ;JIH MHOrHX rocynapcrs. 

2. B uenax co,n;eMCTBHH o6cY)l{,ll.eHHIO Paöoxeä rpyrrrroä sroro sorrpoca npeasryutecrserrasre npaaa B 

ornomemm nocrvnneaaä B rrpe,IJ;BapHTeJILHOM nopxnxe paccMaTpHBaIOTCH B rrpoexre CTaThH 17bis. ECJIH Pa6011ax 

rpyrma peWHT coxpamrrs 3TY CTaThIO, OHa, B03MO)KH0, IIO)KeJiaeT IlOMeCTHTh ee cpasy nocne npoexra CTaThH 24, 
xacaromeäcs npeHMyru;eCTBeHHLIX npas B OTHOllieHHH ,n;e6HTOPCKOM 33,lJ;OJI)KeHHOCTH. 

3. BapHaHT A OCHOBaH Ha npennonozcemra O TOM, 'ITO e,n;HHaH HOpMa Me)K,IJ;YHapo,IJ;Horo xacraoro rrpasa, 
xacaiomaacs scex BH,Il;0B Il0CTyrrJieHHH, ösma 61,1 HerrpHeMJieM0M. XOTH MeCT0Haxo}K)J;eHHe u;ecCH0HapIDI MOrJio 

61,1 CTaTh e,n;HHCTBeHH0M H nerxo orrpenensesroä TO'IK0M orcxera, npe,IJ;CTaBJIHeTCH, t{TO 61,mo 61,1 HenpHeMJieMbIM 

pacrrpoerpaasrs Ha rrpasa, aarrpasrep, ,n;ep)KaTeJIH o6opornoro ,IJ;OKYMeHTa HJIH 6eHeq:>Hu;HapHH nepesona cpencra, 
JIH6o JIHu;a, ananeroutero TOBapoM, IlOJIY'ICHHblM B noraureaae vcrvnneaaoä ,u;e6HTOPCKOM 33,lJ;0Jl)KCHHOCTH, 

,D;CMCTBHe npasa CTPaHbl, B KOT0P0M HaxO,D;HTCH uenerrr (TO )KC caxoe B03p3)KeHHe MO)KH0 Bbl,D;BHffYTb B 

OTH0lliCHHH npasa crpansr, HBJIHIOiu;eMCH MeCTOHaxO)K,Il;eHHCM ueccaoaapaa). 

4. C ,u;pyrOM CT0POHLI, oraeceaae B0ilp0COB O rrpeHMyru;eCTBCHHbIX npasax Ha IlOCTyrrJieHHH K cdiepe 
,n;eMCTBIDI rrpaaa crpansr, B KOTOPOM naxonsrca 3TH II0cryIIJICHHH, oöecnesano 61,1 npeHMyiu;eCTBCHHYIO CHJIY 

HMnepaTHBHbIX H0pM npana, KacaIOiu;HXCH, aarrpasrep, npas B o6opOTHbIX ,D;OKYMeHTax H T0Bapax. O,D;HaKo, 3TO 

B TO )Ke BpeMH npHBeJI0 61,1 K IlO,D;t{HHeHHIO paJHblM npaaonopanxasr PaJJIH'IJHblX CTa,n;HH 0,IJ;HOM H TOM )KC c,u;emrn 

(aanpaseep, nnareac B ,u;eHe)KHOM q:>OpMe, JaTeM B q:>OpMe oöoporaoro ,D;OKYMCHTa, 3aTeM B q:>OpMe nepesona 
cpencra) HJIH PaJJIH'IHblX q:>OpM O,IJ;HHX H Tex )Ke aKTHBOB (aanproaep, ,u;e6HTOPCKOM 33,lJ;OJl)KeHHOCTH H PaJJIH'IHbIX 

BH,Il;OB Il0CTyrrJieHHH). Kpoxe Toro, TaKOM nonxon MOr 61,1 HeBOJibHO npHBeCTH K T0MY, 'ITO u;ecCH0HapHH CTaHYT 
HCKYCCTBCHHO MaHHrryJIHpOBaTh C,IJ;eJil{aMH TaK, 'IT06bl 0HH peryJIHpOBaJIHCb npasosr y,11;06Horo rocynapcrsa ("forum 
shopping"). 

5. Ilonrrymcr (a) sapaarrra A corrracyerca C IlO,IJ;X0,IJ;OM, HCil0Jlb3YeMLIM B KOHTCKCTe rrpeasryutecraemnrx 
npas B OTH0llieHHH ,u;e6HTOPCKOM 33,lJ;0Jl)KeHHOCTH. TaKOM nonxon MO)KeT npHBeCTH K T0MY, 'ITO npasora, 

peryJIHPYIOiu;HM sonpocsr npeHMyru;eCTBeHHLIX npaB, CTaHeT rrpaBO TOM IOpHC,u;HKll;HH, B K0T0pOM B 0THOWCHHH 

u;e,u;eHTa BepoHTHee Bcero M0)KCT 6b1Th B036Y)l{,ll.eHO IIpOH3B0,!J;CTB0 no ,11;eny 0 HCCOCT0H'I'CJILHOCTH (TO ecn, npaBO 

CTpam1, B KOTOPOM HaxO,D;HTCH u;e,n;eHT). BapHaHT B, HanpaBJICHHbIH Ha coxpaHeHHe HMnepaTHBHblX H0pM, 

KaCaIOI.U,HXCH, HarrpHMep, o6opOTHblX ,D;OKYMeHTOB HJIH nepeBO,IJ;OB cpe,n;CTB, npe,u;CTaBJIHer co6ofl II0ilbITKY C03,IJ;aTh 

e,IJ;HHYIO HOPMY, Kacaroru;yrocx HaH6onee pacnpocTpaHeHHblX BH,D;OB IlOcryIIJICHHM, a HMeHH0, IIOCTyrrJICHHM B 

,n;eHe)KHOM q:>0pMe. ECJIH Pa6011ax rpynna npe,D;II0'ITeT HCIIOJIL30BaTh 3TOT no,u;xo,n;, TO efl, B03MO)KHO, IlOTpe6yeTCH: 

IIPHBeCTH onpe,n;eJieHHe "IIOCTyrrJieHHM B ,u;eHe)KH0M q:>OpMe", co,u;ep)Karu;eecx B npoeKTe CTaTbH 17bis, B 

COOTBeTCTBHe C onpe,n;eJieHHeM "rrocTyrrJieHHM", co,n;ep)Kaiu;HMCH B rrpoeKTe CTaTLH 17; H paCCMOTpeTL BOnpoc 0 

"MeCTOHaxO}K)J;CHHH" T0ro HJIH HHOro aKTHBa. CJIOBa "canb,IJ;O Ha ,u;eno3HTHOM C'leTe H aHaJIOrH'IHble aKTHBbl" 

3aKJIIO'ICHbl B KBa,n;paTHble CK06KH, IlOCKOJlbKY MO)KeT OKa3aTbCH Heu;enecoo6pa3HblM peryJIHpOBaTb KOJIJIH3HIO 

rrpeHMyru;CCTBeHHblX npaB Me)K,Il;y q:>HHaHCOBblMH Y'IPe)K,Il;eHHHMH H u;eccHOHapHHMH B CO0TBeTCTBHH C npaB0M 

CTpaHLI, B K0TOPOM HaxO,D;HTCH u;e,n;eHT, HJIH BKJIIO'laTh B orrpe,n;eJieHHe o6ru;yro CCLIJIKY Ha "aHaJIOrH'IHble aKTHBbl", 

KOT0paH MO)KeT BHeCTH Heonpe,n;eJieHHOCTb H ,IJ;a)Ke IIpHBCCTH K He)KeJiaTeJibHbIM pe3yJILTaTaM. 

6. Cne,IJ;YeT OTMeTHTb, 'ITO He3aBHCHMO OT Toro, KaKOM no,n;xo,u; 6y,n;eT npHHHT B OTHOmeHHH .npaBa, 

rrpHMeHHMoro K BonpocaM rrpeHMyru;eCTBeHHoro npaBa B IIOCTYIIJieHIDIX, 3TOT Borrpoc TaK H He 6y,u;er paJpemeH, 

eCJIH OH He 6y,u;eT peryJIHp0BaTbCH npHMCHHMblM npaBOM. Ü,IJ;HaKO, BKJIIO'leHHe B rrpoeKT K0HBCHI.J;HH HOpMbl 

MaTepHaJibHOro npaBa, KOTOpax npHMCHHJiaCb 61,1 T0JibKO B TOM CJIY'lae, KOr,n;a 3TOT Bonpoc He peryJIHpyeTCH 

npHMeHHMbIM npaB0M, HJIH KOTOPYIO MOrJIH 61,1 npe,IJ;II0'leCTh ,AoroBapHBaIOru;HeCH rocy,n;apCTBa, MO)KeT HCBOJILHO 

npHBCCTH K q:>parMeHTau;HH npHMeHHM0ro npaBa H, TaKHM o6pa30M, K ycHJieHHIO Heonpe,n;eJieHHOCTH (TOT )Ke 

apryMeHT MO)KHO npHBeCTH B OTHOlliCHHH rnaBbl VII; CM. npHMe'laHHe 4 K rnaBe VII, HH}Ke). 

7. Pa6011ax rpynna, B03MO)KH0, IlO)KeJiaeT paCCM0TpeTh BOnpoc O TOM, CTOHT JIH Boo6ru;e COXpaHHTh npoeKT 

CTaTbH 17bis. EcJIH nocrynJieHHH 0T ,n;e6HTOPCKOM 3a,IJ;OJI)KCHHOCTH HMeIOT q:>OpMy ,u;e6HTopcKOH 33,lJ;0Jl)KCHH0CTH, 
T0 OHH B JII060M CJIY'lae 6y,IJ;yT OXBaTLIBaTLCH npoeKTaMH CTaTeM 23 H 24. EcJIH )Ke IIOCTynnemrn Bblpa)KCHbl B 

q:>OpMe ,n;pyroro aKTHBa, T0, BepoHTHO, 6b!JIO 6bl HepeaJibHblM IIbITaTbCH pa3peIIIHTb BOilPOCbl 0 
npeHMyru;ecTBeHHbIX rrpaBaX ,IJ;a)Ke C Il0M0iu;bIO H0pMbl Me)K,Il;Yffapo,n;Horo 'laCTHOro npaBa. 
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8. liHa'le oöcroar neno c aonpocosr o TOM, cnenyer JIH paccxarpanars npoönesry npeasryurecraemrsrx rrpae 
B cnyxae, xorna ,n;e6HTOPCKlUI 3a,D;0JDKeHH0CTb casra no ce6e HBJIHeTCH Il0CTYTIJieHHHMH 0T ro,yrnx aKTHB0B 
(aarrpasrep, K0JIJIH3H.!I rrpas Me:>K,Jzy CT0P0H0H, npe,D;OCTaBJIHIOI.UeH xpemrr non 3aJI0r rosapnsrx sanacoa, H 
ueccaoaapaesr). Paöoxas rpyrma, B03M0)KH0, nozcenaer paccsrorpers sonpoc o TOM, cnenyer JIH C'IHTaTL cropony, 
npenocraanaromyro Kpe,D;HT rron sanor roeapm,rx aanacos, ecmr ee npaaa e cooTBeTCTBHH c npHMeHHM1,IM npa110M 
pacrrpocrpaaarorca Ha ,n;e6HTopcKyro 3a,D;0JI)KeHH0CTb, nonyxemryro B peaynsrare nponaaor TOBapHblX aarracos, 
ueccaoaeposr B C00TBeTCTBHH C npoexross K0HBe~HH, B 3T0M crryxae TaKHe K0JIJIH3HH oxaarsraanacs 6hr 
rrpoexrosr K0HBe~HH. EcJIH e Paöoxeä rpyrrne 6y,n;eT ,D;0CTHrHyT0 cornacae 0TH0CHTeJibH0 raxoro IlO,IOCO,D;a, T0 
3T0T sorrpoc M0:lKeT 6bITI, llOHCHeH B TeKCTe HJIH B KOMMeHTapHH K npoexry K0HBe~HH. 

* * * 

Pasnen II. ,IJ;OJI.:lKHHK 

CTaTbH 18. Oceo6o)l(lleHHe non:lKHHKa OT 0TBeTCTBeHHOCTH B pe3VJibTaTe nnaTe:>Ka 

1. CTaTLH 18 aanpasneaa Ha ypervnaposaaae sorrpoca 06 ocaoöoacteaaa ,n;oJl)KHHKa 0T OTBeTcTBeHHocTH 
nyTeM npenocrasaeaaa esry npasa OTKa3aTLCH 0T rrnaresca no yaenosoresas. Ilonsorax M0.:lKeT rrpennosecrs 
ynnarars ueccaonapmo ,D;a:lKe ,n;o yee,n;oMJieHH.11, HO B TaK0M cnyxae OH PHCKYeT 0Ka3aThCH BLIH}')K)];eIDll,IM rmarars 
,D;Ba:>K,D;I,I, ecna Il03)Ke 6y,n;eT ,D;0Ka3aH0, 'ITO YCTYITKH, HJIH !Op.H,ll;H'{eCKH ,n;eHCTBHTeJILHOH YCTYITKH, He ösuro. TaKHM 
o6pa30M, yaenosoreaae 3,n;ec1, llOHHMaeTCH KaK 0CH0BaHHe ,D;JIH 3aI.UHTLI ,D;0JI}K}ßfl(a, a He KaK ycJIOBHe 
,n;eHCTBHTeJibHOCTH YCTYITKH, KOTOpoe JIHIIII, 6e3 Ha,D;06HOCTH qiopMaJTH30BaJIO 6hr aKT YCTYßKH. 

2. Ilpoexr CTaTLH 18 He HMeeT nensro yperynaposaaae sonpoca 06 oösaarenscrae ,D;0Jl)KHHKa npoasaecra 
nnaresc. HH CTaTLH 18, HH KaKaH-JIH6o HHaH CTaTb.11 e ,n;aHH0M npoexre K0HBe~HH He YCTaHaBJIHBalOT 
o6H3aTeJibCTBa ,D;0JI.:lKHHKa llPOH3BeCTH rrnarezc. TaKOH rronxon OCHOBaH Ha npe3YMilUHH, cornacao K0T0POH 
nonoöaoe o6H3aTeJibCTBO ocraercs rrpe,n;MeT0M nepeoaa-ram.aoro norosopa H perynapyercs rrpasoxr, K HeMy 
llpHMeHHM1,1M, 'ITO He HBJIHeTCH rrpe,D;MeTOM HaCT0HI.Uero rrpoeKTa KOHBe~. KpoMe Toro, UeJIL rrpoeKTa CTaTLH 
18 coc-roHT He e TOM, 1IT061,1 yperyJIHpoeaTL eonpoc o rrpaee ueccHOHapHH Tpe6oeaTI, rrnaTe.:lKa OT ,n;e6HTopa, 
npH'leM ,D;a:lKe ,n;o ero yee,n;oMJieHHH. 3TO rrpaeo yCTaHaBJIHBaeTCH e pH,D;e rrpoeKT0B CTaTeH, BKJIIO'laH npoeKTLI 
CTaTeH 10, 11 H 17. 

3. ÜCHOBHaH H0pMa, KaCaIOI.UaHCH oceo6o)K,D;eHH.!I ,ll;0JI)KHHKa 0T ne:lKamHX Ha HeM o6H3aTeJibCTB, co,n;ep:lKHTC.11 
e rryHKTax 1 H 2. Ao HaCTynneHHH qiaKTa yee,n;oMJieHH.11 ,D;0JI)KHHK "HMeeT npa110" HCD0JIHHTI, ceoe o6H3aTeJibCTBO 
nyTeM llPOH3B0,D;CTBa nnaTe:lKa ~e,D;eHTY (KaK f)Ke yrr0MHHaJIOCb BLIIlie, ,D;OJI:lKHHK M0:lKeT pellIHTI, rrp0H3BeCTH 
rrnaTe:lK H ueCCHOHapH!O). Ilocne HaCTyrrJieHHH qiaKTa yee,n;0MJieHHH ,D;0Jl)KHHK "oceo6o:>K,D;aeTCH 0T 
OTBeTCTBeHHOCTH TOJILKO" nyTeM ocyrn:eCTBJieHHH rrnaTe:lKa ueccH0HapHIO. 

4. B rryHKTax 3-5 paccMaTpHBaIOTCH HCKJIIO'IHTeJILHbie CJIY'laH, TO eCTL TaKHe, Kor,n;a ,D;0JI:lKHHK llOJzy'laeT 
HeCK0JibKO yee,D;0MJieHHH O HeCK0JILKHX YCTyrrKax O,D;H0H H TOH :lKe ,n;e6HTOpCKOH 3a,D;OJI)KeHH0CTH, 
ocyrn:eCTBJieHHbIX O,D;HHM H TeM :lKe ue,n;eHT0M, yee,D;0MJieHHe OT ~eccH0HapHH, JIH6o Kor,u;a ,D;0JI)KHHK 
oceo6o:>K,D;aeTCH OT OTBeTCTBeHHOCTH B C00TBeTCTBHH C npaB0M, npHMeHHMLIM 3a paMKaMH npoeKTa K0HBeHUHH, 
DYTeM ocyrn:eCTeneHH.11 nnaTe:lKa CTopoHe, HMe10mefl rrpaeo Ha rrnaTe:lK. 

5. B c.rryqae rro.rryqeHHH ,D;0Jl)KHHK0M HeCK0JILKHX yee,n;OMJieHHH OH M0:lKeT B0Cll0JIL30BaTLCH, cornacH0 
rrpoeKTY K0HBe~. np0CTLIM IlpaBHJIOM oceo6o)K,D;eHH.!I OT OTBeTCTBeHH0CTH, a HMeHH0, 'IT0 OH "oceo6o)K,D;aeTC.!I 
OT 0TBeTCTBeHHOCTH, ecnH OH ocyrn:eCTBHT nnaTe:lK JIHUY, yKa3aHH0MY B rrepB0M nonyqeHH0M yee,n;OMJieHHH" 
[rrpoeKT CTaThH 18 (3)]. Bonpoc o TOM, cMo:lKeT JIH ~o. nonyqHBIIIee rrnaTe:lK, y,n;ep:lKaTh rronyqemn,re cpe,n;CTBa, 
,D;0JI:lKeH peIIIaTLCH Ha OCHOBaHHH co,n;ep:lKaI.UHXCH B rrpoeKTe K0HBeHUHH npaBHJI, KaCa!OI.UHXC.11 
rrpeHMyrn:eCTBeHHOro rrpaea. TaKOH rro,u;xo,n; 0CH0BaH Ha rrpe3yMllUHH, cornacH0 K0T0p0H uecCH0HapHH He MOryT 
,n;orrycKaTL Heorrpe,n;eneHH0CTH B 0THOIIIeHHH nnaTe:lKa H B JII060M yee,D;OMJieHHH ,D;0JI:lKHbI yKa3LIBaTb JIHU0, 
K0T0p0MY HJIH B a,n;pec K0Toporo ,D;0JI:>KeH np0H3B0,D;HTbCH nnaTe:lK, 6y,n;1, TO rrnaTe:lK ue.a:eHTY, ueccHOHapHIO HJIH 
KaKOM}'-JIH6o TpeTLeM}' ~- B T0 )Ke epeM.11 H ,ll;0JI)KHHK0B HeJib3.!I CTaBHTh B TaKOe Il0JI0:lKeHHe, KOr,n;a ,D;JIH Toro, 
'IT06bI HCT0JIK0BaTb 3Ha'leHHe Toro HJIH HH0ro yee,n;0MJieHH.11 - HanpHMep, 'IT06bI BbI.!ICHHTb, .!IBJIHeTC.11 JIH OHO 
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npocro yae.n;0MJICHHCM HJIH rrpe.n;CTaBJI.IICT coöoä IIJiaTe)l{H0e Tpe60BaHHe, - HM H}':>KHa 6y.n;eT K0HCYJihTan;H.11 

JOpHCTa. 

6. O.n;HaKO B rrpoexre CTaTbH 18 (3) Hea.n;eKBaTH0 penraercs HHaJI CHTYaU:HH, xorna 06 0.n;H0H H T0H :>Ke 
YCTYIIKC M0:>KeT 6hITb HarrpaBJICH0 HCCK0JibK0 yae,n;0MJieHHH. TaKHe yae,n;0MJICHHH M0ryT npe.n;CTaBJI.IITb coöoä 

HcnpaBJICHH.11 OWH60K HJIH BH0CHTb H3MeHeHHH B HHCTPYKn:HH, co.n:ep:>KaBWHCC.11 B npensinyunrx yae.n;0MJICHH.IIX. 

~eCCHOHapHH, .IIBJI.IIIOIIJ;HHC.11 IIOCJie C0BepmeHH.SI yae,n;0MJieHHH e.n;HHCTBCHHbIM JIHil;0M, HMCIOIIJ;HM npaso Ha 

,u;e6HTOPCJCYIO 3a.IJ;0JI:>KCHHOCTb, He3aBHCHM0 0T TOro, cnenyer JIH npoH3B0.n;HTb rrnarexc CaMOMY n:ecCH0HapHIO, 

n:e.n:eHTy HJIH KaKOMY-JIH6o TpeTbCMY JIHn:Y, H KOTOpblH (KOTOpoe), C0rJiaCH0 crarse 16 (3), H.n;CHTHq>Hn;HpOBaH 

(H.n;eHTHq>Hn;HPOBaHo) B yae.n;0MJICHHH, .IJ;OJl:>ICCH HMCTb B03M0:lKH0CTb BHOCHTb HCIIpaBJICHHH HJIH H3MeHeHHH B 

HHCTp~. co.n;ep:lKaBIIIHCC.11 B npe,ll;bI,DYIII;HX yae.n;oMJieHHHX. TaKHM o6pa30M, Pa60'laJI rpynna M0:lKCT Il0)KCJiaTb 

,ll;0ilOJIHHTb npoexr CTaTbH 18 Il0JI0JKeHHeM npasrepno cnenyromero co.n:epJKaHHH: "ECJIH ,ll;0JDKHHK Il0JIY'laCT öonee 
onnoro yae.n;OMJICHH.11, xacarouterocs O,n;HOH H T0H :>Ke YCTYIIKH, OH OCB060)K.IJ;aeTC.II 0T OTBCTCTBCHH0CTH B 
pesynsrare nnaresca .mnzy HJIH B anpec JIHn;a, yxaaaaaoro B nocne,n;HeM .n:o npoH3B0,n;CTBa nnarezca yaenosoreaaa", 

7. B TOM HCKJIIO'IHTCJibHOM CJIY'lae, xorna ,ll;0Jl:>ICHHK M0JKCT IlOJIY'IHTb HCCK0JibK0 yae.n;0MJICHHH, 'laCTb 

K0TOPbIX KacaeTC.11 öonee 'ICM O.n;HOH YCTYIIKH O.n;HOH H TOH )l{C .n:e6HTOPCKOH 3a.IJ;0JIJKCHH0CTH, ocyw;eCTBJICHH0H 

O.n;HHM H TeM :>Ke nenerrrox, a 'laCTb - O.IJ;HOH, npH'leM TOH :>Ke caM0H, YCTYTIKH, TO non C0B0KynHbIM 

B03.IJ;CHCTBHCM npoexra CTaTbH 18 (3) H npennoaceaaoro nosoro rrynxra .D:OJI:>ICHHK 6y.n;eT o6.113aH YKa3aTb nepaoe 

yaenosrneaae [B CJIY'lae ecJIH B nero 6hIJIH BHCCCHbI acnpaaneaas HJIH H3MCHCHH.II, IlpH.IJ;eTC.11, B03M0:>ICH0, 

yqHTbIBaTb .n:aTY nepaoro yae.n;OMJICHH.11, HO 3T0 npa ycJI0BHH, 'IT0 .IJ;aHH0e yaenosoreaae Y.D:0BJICTB0p.lleT 

Tpe6oBaHHHM npoexra CTaTbH 16 (3)] H np0H3BCCTH IIJiaTe:lK JIHn;Y HJIH B anpec JIHn;a, yxasamroro B rrepsox 
yae.n;oMJieHHH; O,n;HaKO ecJIH B 3TO vsenoscreaae BIIOCJIC,ll;CTBHH 6bIJIH BHCCCHbI H3MCHCHH.II, TO .D:OJI:>KHHK 6y.n;eT 

o6.113aH npOH3BCCTH rrnarezc JIHn:Y, YKa3aHH0MY B Il0CJie,n;HeM yae.n;OMJICHHH. ß3 rrpoaeneanoro ssnne aHaJIH3a eo 
sceä .IICHOCTbIO BbITeKaeT, 'ITO öonee önarorrpasrnsrä .D:JIH ,ll;0JDKHHKa rronxon, K0T0PbIH o6Jier'IHJI 6bI CMY BbI6op 

sapaarrra .IJ;CHCTBHH no BblII0JIHeHHIO csoero 06.113aTeJibCTBa B TOM CJIY'lae, xorna OH IIOJiy'IHT HCCKOJibK0 
yae.n;oMJieHHH O öonee 'ICM O.IJ;HOH ycryrrxe, COCT0.IIJI 6bI B TOM, 'IT06bI II03B0JIHTb .IJ;0JIJKHHKY ocaoöomrrscs 0T 

JieJK~eit: Ha HCM OTBCTCTBCHHOCTH rryresr np0H3B0,ll;CTBa IIJiaTeJKa .mnzy HJIH B anpec JIHn;a, yxasaaaoro B JII060M 

H3 HCCK0JibKHX IIOJIY'ICHHbIX yae.n;OMJICHHH, H npenocrasars n:ecCH0HapH.IIM HJIH .IJ;pyrHM rrperennetrrast 
B03MO:>ICHOCTb caMHM ocnapasars MCJK,n;y coöoä npaeo Ha oönanaaae cpencrsasor, Il0CTYfiHBWHMH B pesynsrare 

raxoro nnarexca. Taxoä no.n:xo.n:, O,n;HaKO, M0)KeT npHBeCTH K He:>KeJiaTCJibH0MY pesynsrary, BJICKYIIJ;CMY 3a co6oit: 

HaHeceHHe yw;ep6a HHTepeca.M npaB0MO'IH0rO npeTeH.n;eHTa, H MOJKeT o6pa30BaTb HeHa.n;JIC:>Kaw;HH 3aw;HTHTCJibHblH 

3JieMeHT, no Kpait:HeH Mepe B OTHOIIICHHH KopnopaTHBHbIX .IJ;0JI:>ICHHKOB, K0T0pbie npH Il0JIY'ICHHH HCCK0JibKHX 

yee,n;OMJICHHH .D:0JIJKHbI HMCTb B03MO:>KH0CTb Bbl'IJICHHTb npaB0MO'IH0ro npeTeH.n;eHTa. 

8. CorJiaCHO nyHKTY 4, .D:0JI:>KHHK HMeeT npaeo o6paTHTbC.II K n:ecCH0HapHIO, HanpaBHBWCMY yee,n;0MJICHHe, 

c npoch6oit: npe.n;CTaeHTh CMY e Te11eHHe pa3}'MHoro cpoKa Ha.n;JieJKaw;ee .n:oKaJaTeJibCTB0 Toro, 'IT0 YCTYfiKa 6bma 

ocyw;eCTBJICHa. Tax:oe .IJ;OKa3aTeJibCTBO .IJ;OJDKHO HMCTb <POPMY IlHCbMCHHOro ,ll;0KYMCHTa, HCXO.n;gw;ero 0T n:e.n:eHTa. 
B pe3yJihTaTe 3T0ro .n:eit:CTBHe 06.113aTeJibCTBa np0H3BCCTH nJiaTe:>K npHOCTaHaBJIHBaeTC.11 H .IJ;0JI:>KHHK nepeCTaeT 

6bITb o6.113aHHblM ynJia'IHBaTb Heo6xo.n;HMYIO CYMMY HJIH npon;eHTbl no HCH. TeopeTH'ICCKH .IJ;0JI:>KHHK M0:>KCT 

npe.n;no'leCTb ynJiaTHTb B TC'ICHHe npe,n;oCTaBJICHH0ro pa3YMH0ro cpoKa n:e.n;eHTy HJIH n:eccHOHapHIO, HO Tor.n:a OH 

np0H3Be.n;eT TaKOH IIJiaTe)I{ Ha CBOH co6CTBCHHblH PHCK. KaKOH cpoK M0)KCT C'IHTaTbC.11 pa3YMHbIM, 3aBHCHT 0T 

TOJIK0BaHHH C yqeT0M CO0TBCTCTByrow;mc o6CTO.IITCJibCTB. An.11 Toro 'IT06bI H36e)l{aTb BbITeKarow;eH 0TCIO.IJ;a 

Heonpe.n;eJieHH0CTH, Pa60'laJI rpynna IlO)KCJiaeT, B03M0:>ICH0, YCTaH0BHTb HCKHH npe,n;eJibHblH cp0K, K0T0pbIH HCJib3.II 

6y.n;eT npeBbllllaTb HH B KOCM CJIY'lfae. Cne,n;yeT, o.n;HaK0, 3aMeTHTb, 'ITO JII060H npe.n;eJibHbIH cpoK M0:>KCT 

OKa3aTbC.II np0H3B0JibHbIM. 

9. ÜCHOBHOH CMbICJI nyHKTa 5 COCT0HT e TOM, 'IT0 rrpoeKT CTaTbH 18 He ,ll;0JI:>KeH HCKJIJO'laTb JIJ06bIX .n:pyrmc 
,u;oroB0PHbIX HJIH BHe.n;orOBOpHblX - OCHOBaHHH .D:JIH oceo6o)K.IJ;eHHH .IJ;0JDKHHKa 0T 0TBCTCTBCHH0CTH, KOT0pbie 

M0ryT cyru;eCTBOBaTb corJiaCHO npaBy, npHMCHHM0MY BHe paM0K HaCTo.11w;ero npoeKTa KOHBCHU:HH. 3TOT no,u;xo,u; 

OCH0BaH Ha npe3YMIIU:HH Toro, 'IT0 K0Jib CK0P0 JKeJiaeMbIH 3KOH0MH'ICCKHH pe3yJihTaT ,ll;0CTHrH}'T (TO ecTb 

np0H3Be.n;eHa ynJiaTa JIHU:Y, HMCIOIIJ;CMY Ha Hee npaao, HJIH K0MileTeHTH0MY cy,u;e6HOMY HJIH HH0MY opraHy HJIH 
B ny6JIH'IHbIH ,u;en03HTHblH qioH.D:) H, HCCMOTp.11, HanpHMep, Ha 0TCYTCTBHe YBC,ll;0MJICHH.11 B C00TBCTCTBHH C 

HaCT0.IIIIJ;HM npoeKT0M KOHBCHU:HH, HCT 0CHOBaHHH .D:JI.11 OTKa3a ,ll;OJI)KHHKY B IOpH,ll;H'ICCKH .n:eHCTBHTCJibH0M 

OCB060)K.IJ;eHHH 0T 06.113aTeJibCTBa. 
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* * * 

Crarss 19. Bo3paJKeHH.!I H npaBa Ha 3atJeT CO CTOOOHbI noJIJKHHKa 

1. ÜCHOBHOH CMbICJI rrpoexra CTaTbH 19 3aKJIIOtJaeTC.!I B TOM, 'ITO B OTHOIIIeHHH uecCHOHapH.!1 ,xl;OJl)KHHK 
HMeeT IIpaBO B moöoä MOMeHT COCJiaTbC..11 Ha JII06bre B03paJKeHH..!I HJIH npaaa Ha saxer TPe60BaHHH, ssrrexaiouiae 
H3 rrepaoaasamrroro noroaopa, Ha KOTOPbie OH MOr 6hr COCJiaTbC..11 B OTHOIIIeHHH uenerrra. Ilocne nonvxeaas 
yBe,xJ;OMJieHH..11 ,xl;OJIJKHHK MOr 6hr CCbIJiaTbC.!I JIHIIIb Ha npasa Ha aaxer Tpe6oBaHHH, nsrrexatonme H3 OT,xJ;eJibHbIX 

cornanreaaä Me)K,xl;Y ueccaonapaesr H ,xl;OJIJKHHKOM, H JIHIIIb B TOM cnysae, ecJIH OHH HMeJIHCb y ,nomKHHKa Ha 

MOMeHT nonyqeHH..11 HM yse,noMJieHIDI 06 ycrynxe. Jloraxecxoe o60CHOBaHHe raxoro noaxona COCTOHT B TOM, 'ITO 

3a6oTJIHBbIH uecCHOHapHH, yse,nOMHBIIIHH ,xl;OJIJKHHKa, He ,xl;OJI)KeH IlO,D;BepraTbC..11 pHCKaM, asrrexaronnrx H3 

norosopeaaocreä Me)K,xl;Y uenearoa H ,xl;OJIJKHHKOM, He CB..!13aHHbIX C nepBOHatJaJII,HbIM ,u;oroBOPOM. 

2. M XOT.!I npoexr CTaThH 19 npe,nycMaTPHBaeT, 'ITO ,Il;OJDKHHK MO:>KeT CCbIJiaTbC..11 B OTHOIIIeHHH ueccaoaapas 
Ha B03pa:>KeHH..!1 H rrpaaa Ha saxer Tpe6oBaHHH, KaKHe OH MO:>KeT HMeTb B OTHOIIIeHHH ueneirra, B HeM He 

rrpenrronaraercx YTO'IH.IITb BH,nbl B03pa:>KeHHH HJIH npan Ha aaxer, KOTOPbie MOJKeT asmaarars ,xl;OJI:>KHHK. 3TOT 

sorrpoc OCTaeTC..11 rrpensseross noroaopaioa) Me)K,xl;Y ue,u;eHTOM H ,xl;OJI:>KHHKOM H ,D;OJIJKeH peIIIaTbC.!I Ha OCHOBaHHH 

npHMeHHMoro K HeMy(HHM) npasa; B HaCTO..!II.IJ;eM rrpoexre KOHBeHUHH IlOilbITOK yperyzrapoaars ero He 
npHHHMaeTc..si:. 

3. YCTaHOBJieHHe roxaoro 3HatJeHH..!I TepMHHa "HMeJIOCb", TO ecrs peIIIeHHe sorrpoca O TOM; 03HatJaeT JIH 

3TOT TepMHH, 'ITO scrpesaoe Tpe6oBaHHe ,x!;OJIJKHO 6bITb „ (paKTHtJeCKHM H no,nTBepJK,neHHbIM" HJIH no KpairneH 

Mepe HMeIOm;HM KOJIH'leCTBeHHbie napasrerpsr B MOMeHT nonyxeaas yse,D;OMJieHH.11, OCTaBJI.!leTC..11 Ha YCMOTpeHHe 

npasa, neäcrayromero BHe PaMOK aacrosmero npoexra KOHBeHUHH. 

4. Pafioxax rpynna noscenaer, B03MOJKHO, paCCMOTpeTb sorrpoc O TOM, He ,xl;OJIJKHO JIH B TeX 

HCKJIIOtJHTeJibHbIX CJIY'la..!IX, xorna B yse,noMJieHHH He YKa3hmaeTC..!I ~o, KOTOPOMY HJIH B anpec xoroporo cnenyer 
npoH3BeCTH DJiaTeJK, nonoöaoe yaenosorenae ,u;oJIJKHo ace JKe BJietJb 3a coöoä 6noKHpOBaHHe npaa ,u;oJI:>KHHKa Ha 

saser, KOTOPbie MOrYT B03HffKHYTb nocne yBe,D;OMJieHH.!I (CM. TeKCT, B3.!ITbIH B xaanparasre CK06KH B rrpoexre 

CTaTbH 19 (2) H BOcnpOH3Be,neHHbIH B npHJIOJKeHHH B ,Il;OKYMeHTY A/CN.9/447). 

5. Ilem, rrynxra 3 COCTOHT B TOM, tJT06bI yCTaHOBHTb HCKJIIOtJeHHe H3 HOpMbI, conepacaineäca B rrynxrax 

1 H 2, H oöecnexars, tJT06bI ,xl;OJDKHHK He MOr CCbIJiaThC..11 B OTHOIIIeHHH uecCHOHapH..11 Ha B03paJKeHH..!I HJIH npaaa 

Ha saxer, xoropsre OH MOr 6hr HMeTb B OTHOIIIeHHH uenenra (CM. npHMetJaHH.!I K npoexry CTaTbH 12). 

* * * 

Crarss 20. IloroBopeHHOCTb He ccbIJiaTbc.si: Ha B03pa:>KeHH.si: H npaBa Ha 3atJeT 

1. ßKJIIOtJeHHe B norosopsr IlOJIOJKeHHH 06 OTKa3e OT B03paJKeHHH o6bl"IHO IlOBblIIIaeT IllaHCbl Ha rronyxeaae 
Kpe,D;HTOB no öonee HH3KHM npouearasnr CTaBKaM, IlOCKOJibKY OHO MOJKeT CHH3HTb PHCK aennareaca B 

OTHOIIIeHHH uecCHOHapHeB. YtJHTblBa..11 3TY 3KOHOMHtJeCKYIO peaJibHOCTb, B npoeKTe CTaTbH 20 ycTaHaBJIHBaeTC.!I 

aBTOHOMH.!I BOJIH CTOPOH Ha OTKa3 OT B03paJKeHHH no ,u;oroBopeHHOCTH Me)K,xl;Y ue,u;eHTOM H ,xl;OJIJKHHKOM. 

2. M3 npHBe,neHHOH BbIIIIe HOPMbI HMeIOTC.!I ,D;Ba HCKJIIOtJeHH.11. ÜTKa3 MOJKeT He ,nonycKaTbC.!I 

3aKOHO,D;aTeJibCTBOM O 3am;HTe npaB IlOTpe6HTeJieH H He MOJKeT 6bITb CB..!13aH C HeKOTOPbIMH B03pa:>KeHH.!IMH, Ha 

KOTOpbre ,xl;OJI)KHHK MOr 6hr COCJiaTbC.!I B Tex cnyqa..si:x, Kor,u;a ,u;e6HTOpCKa..!I 3a,xl;OJI)KeHHOCTb o6neKaeTC..!I B <POPMY 

o6opoTHOro ,Il;OKYMeHTa, KaK, HanpHMep, C B03paJKeHH.!IMH, BbITeKaIOI.IJ;HMH H3 MOIIIeHHHtJeCKHX ,neHCTBHH CO 

CTOPOHbl JIH6o TOJibKO uecCHOHapH..11, JIH6o ,u;eHCTBOBaBIIIHX no croBopy H ueccHOHapH..11, H ue,u;eHTa. 

Ilpe,u;nonaraeTC..11, 'ITO OT B03pa:>KeHHH, BbITeKaIOI.IJ;HX H3 MOIIIeHHHtJeCKHX ,neHCTBHH O,Il;HOro TOJibKO ue,neHTa, 

OTKa3aTbC..!I MOJKHO, IlOCKOJibKY B npOTHBHOM cnyqae ,u;o6pocoBeCTHOMY uecCHOHapHIO noTpe60BaJIOCb 6hr 

Bbl..!ICH..!ITb, He 6bIJI JIH nepBOHa'laJibHblH ,noroBop onopotJeH B pe3yJibTaTe MOIIIeHHHtJeCTBa CO CTOPOHbI ue,u;eHTa. 

IlpH 3TOM HCXO,n..si:T H3 IlOHHMaHH..11, 'ITO npoeKT CTaTbH 20 He pacnpocrpaH..!leTC.!I Ha cnyqaH OTKa3a OT 

B03pa:>KeHHH, ,u;orOBOpeHHOCTb O KOTOPOM 6bIJia ,xl;OCTHrHYTa Me)K,xl;y uecCHOHapHeM H ,Il;OJI)KHHKOM. Il03TOMY 
Bonpoc 06 HX ,u;onycTHMOCTH OCTaBJI.!leTC.!I Ha YCMOTpeHHe HHOro npHMeHHMOro npaBa H Ha TaKHe cnyqaH 
HCKJIIO'leHH.11, co,u;epJKam;Hec.si: B IlYHKTe 2, He pacnpocTpaH.!IIOTC.11. 
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3. B COOTBeTCTBHH C rpeöoaaaaesr O TOM, 'IT06bI OTK33 6bIJI B IIHCbMeHHOH cpopMe, nanpaaneaasrsr Ha 
3aIIOITY rrpas ,n;oJDKHHKa, IJYHKT 3 conepxorr TaIOKe rpeöosaaae 06 ocpopMJiemm B IIHChMemmM BH,n;e H3MeHeHHfl: 
e mo6oM OTKa3e. B TO JKe spesra B uensx 33lll.HThI npaa ueccaoaapaa IIYHKT 3 orpanaxaaaer cnyxaa, xorna 
nonoöaoe H3MeHeHHe MOJKeT BCT}'IIHTb B CHJIY B OTHOIUeHHH ueccaoaapas 6e3 cornacas casroro ueccaonapaa. 

* * * 
Crarsa 21. lfaMeHeHHe rrepeoHa'laJibHOro noroeopa 

1. Ilpoexr CTaTbH 21 aanpasnea Ha yperynaposamre Tex cnysaes, xorna rrepsoaasaasasrä norosop 
HYJK,D;aeTC.sl B H3MeHeHH.llx C uensio IIPHCIIOC06JieHH.sl ero K MeH.SlIOlll.HMC.ll IIOTpe6HOCT.llM (aanpmrep, norosop 
nonpana Ha CTpoHTeJibCTBO) HJIH o6CTO.llTeJibCTBaM (narrpaaep, IIPH HaCTYIIJieHHH KaKoro-JIH6o C06bITH.sl, 
mnnaromero ,D;OJDKHHKa B03MO}KHOCTH HCIIOJIHHTb CBOH 06.s13aTeJibCTBa). TaKHM o6pa30M, rrpoexr CTaTbH 21 - 
sro npoexr nopsrsr, aammnaromeä npana nonsoraxa. Ho e TO xe epeM.K sro H HOpMa, npecnenyroutas uem, 
oöecnexeaas roro, 'ITO e OTHOIUeHHH ,u;oJI:>KHHKa ueccaoaapaä npaoöperaer rro H3MeHeHHOMY norosopy npasa, 
COOTBeTCTByroru;He YCTYIIJieHHOH ,n;e6HTOPCKOH 3a,D;OJIJKeHHOCTH. 3TO IIOJIO:>KeHHe He aarparasaer npana 
neccaoaapaa B OTHOIUemm ueneara, BbITeKaIOru;He H3 ,D;OCTHrnYTOH MeJK,D;Y HHMH norosopeaaocra (CM. rryHKT 
3). 

2. Cornacno IIYHKTY 1, ,n;o yee,n;oMneHH.s1 06 YCTYIIKe H3MeHeHHe nepaoaasamaoro noroaopa neäcrayer rro 
OTHOIUeHHIO K ueccaoaaparo e TOM CMhICJie, 'ITO, narrpmaep, neccaonapaä He HMeeT npasa rpeöoaars ynnarsr 
nepaonaxansaoä CYMMhI ,n;e6HTOpCKOH 3a,D;OJIJKeHHOCTH. Kposre Toro, neccaonapaä rrpnoöperaer 
"coOTBeTCTBYIOllI.He npaaa" e TOM CMbICJie, 'ITO OH nonyxaer rrpaso, nanpmrep, rpeöosars OT xpemrropa yrrnarsr 
H3MeHeHHOH C}'MMI, I, B TO BpeM.ll KaK ero rrpaao rpeöoaars ynnarsr rrepaoaaxamaoä CYMMbI OT uenerrra OCTaeTC.sl 
HeH3MeHHbIM. 

3. IlYHKTOM 2 npenycsrarpasaercs, 'ITO rrocne yee,n;oMJieHH.s1 H3MeHeHHe nepaoaaxamaoro noroaopa He 
asnaerca 06.s13aTeJibHbIM ,D;JI.ll ueccaoaapaa, ecJIH TOJibKO OH He nan Ha 3TO ceoero cornacH.ll HJIH ecJIH - B 
cnyqae, Kor.u;a ,n;e6HTOPCKa.ll 3a,D;OJI:>KeHHOCTh 'laCTH'IHO IIO,D;KperrneHa HCIIOJIHeHHeM, - H3MeHeHHe He 
rrpe.n;yCMOTpeHO B rrepBOHa'laJihHOM KOHTpaKTe, HJIH ecJIH pa3YMHO ,n;efl:CTBOBaBIUHH u.ecCHOHapHil: He ,n;an ceoero 
cornacH.ll Ha ,ll;aHHOe H3MeHeHHe. B TOM cnyqae, Kor,n;a ,n;e6HTOpCKa.ll 3a,D;OJI:>KeHHOCTh IlOJIHOCThlO IIO,D;KperrneHa 
HCIIOJIHeHHeM (To eCTh, Kor,n;a pe'lb H,u;eT O ,n;e6HTOpCKOH 3a,D;OJIJKeHHOCTH, B OTHOIUeHHH KOTOpofl: 6bIJI BbillHCaH 
C'leT-cpaKTYPa, ,D;a:>Ke eCJIH COOTBeTCTBYJOllI.HH KOHTPaKT 6bIJI BLmOJIHeH JIHIUL 'laCTH'IHO), ,D;JI.sl Toro 'IT06LI 
H3MeHeHHe ,n;oroeopa HMeno 06.s13aTeJibHYIO CHJIY ,n;nx u.eccHOHapHx, Heo6xo,u;HMo ero cornacHe Ha ::iTo. TaKofl: 
rro.u;xo,n; HMeeT u.eJILIO ycTaHOBHTL HOPMY, ,D;JI.sl KOTOpOH 6LIJIH 6hr xapaKTepHbI KaK orrpe,n;eneHHOCTb (HeJIL3.ll 
BHOCHTL H3MeHeHH.ll 6e3 cornaCH.ll u.eccHOHapH.ll), TaK H m6KOCTL, ll03BOJI.lll0lll.a.ll yqHTbIBaTh oco6hie 
o6CTO.llTeJihCTBa, IIPH KOTOpLIX Tpe6oeaTb KOHKpeTHOro cornacH.ll u.eccHOHapH.ll 6LIJIO 6bI Hepa3yMHO C 
rrpaKTH'leCKOH TO'IKH 3peHH.ll HJIH He:>KeJiaTeJihHO (HallpHMep, rrpH BHeceHHH He3Ha'IHTeJihHbIX H3MeHeHHH B 
,n;oroeopLI IIO,D;P.sl,ll;a Ha CTpOHTeJibCTBO). 

4. IlYHKT 3 HanpaeneH Ha o6ecrre'leHHe Toro, 'IT06Lr H3MeHeHHe rrepeoHa'laJibHoro ,n;oroeopa He 3aTpameano 
rrpaea u.eccHoHapH.ll rro ,n;oroeopy 06 ycrynKe. B nyHKTe 4 3aTpameaeTcx eorrpoc o TOM, ,n;oJDKHo JIH yee,n;oMJieHHe, 
He OTBe'laroru;ee Tpe6oeaHH.slM CTaTbH 16 (3), ece JKe HMeTL cne,n;CTBHeM H3MeHeHHe B OTHOIUeHHH Toro, KaKHM 
o6pa30M H3MeHeHHe rrepBOHa'laJILHOro ,n;oroeopa MOJKeT CTaTL 06.s13aTeJibHLIM ,D;JI.ll u.eccHOHapH.ll. 

* * * 

CTaTL.ll 22. ßo3epameHHe aeaHcoe 

3To BTOpoe B rrpoeKTe KOHBeHu,HH IIOJIOJKeHHe, B KOTOPOM .u;enaeTC.ll o6ru;ax CChIJIKa Ha 3aKOHO,D;aTeJibCTBO 
0 3aru;HTe IIOTpe6HTeJiefl: (rrepeoe - rrpoeKT CTaTLH 20). B rrpHHU.Hne Ha HMrrepaTHBHLie HOPMLI HJIH HOPMhI 0 
rry6JIH'IHOM rropx,n;Ke cne.n;yeT CCLIJiaTLC.ll JIHillh B HCKJIIO'IHTeJILHLIX cnyqaxx, Kor,n;a HeB03MO:>KHO ,ll;OCTH'IL 
cornaIUeHH.ll O HOpMe, KOTOpa.ll MOrJia 6hI pa3peIUHTh rro,n;o6HLie npo6JieMLI. B npOTHBHOM cnyqae u.enh 
o6ecrreqemrn orrpe,n;eneHHOCTH H o6nef'llemrn rronyqeHH.ll Kpe~oe rro 6onee HH3KHM rrpoa.eHTHLIM CTaBKaM Morna 
6LI OCTaTbC.ll He,D;OCTHrttyTOH. Be,n;b HCIIOJih30BaHHe CCLIJIKH o6ru;ero xapaKTepa Ha HMnepaTHBHhie HOPMbI HJIH Ha 
HOPMhI rry6JIH'IHOro rrop.s1,n;Ka, MO:>KeT rro,n;opeaTb HCKOMYIO orrpe,n;eneHHOCTh H Henpe,n;HaMepeHHO copeaTh 
,D;OCTHJKeHHe u.enH HaCTO.llI.II.ero rrpoeKTa KOHBeHU,HH - o6Jief'llHTL ,D;OCTyrr K ,n;eIUeBhlM Kpe.o.HTaM, IIOCKOJihKY e 
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3TOM CJIY'lae 6hIJIO 6hI HeB03MO:lKHO rrpenyranars, 6yneT JIH paspaöarsrsaesraa KOHBemi:m1 npHMeHeHa HJHI: OHa 

6yneT OTCTaBJieHa B CTOPOHY TeM HJIH HHblM cynseä Ha OCHOBaHHH He HMeIOllJ;HX ll!HpOKOH H3BeCTHOCTH HJIH, 
B03MO:>KHO, xpaänax rrpencraaneaaä O rrpane HMnepaTHBHblX HOPM HJIH HOpM rryömrsaoro nopxnxa. 

* * * 

Pa3AeJI III. TpeTLH croponsr 

CTaTb.11 23. KoJIJIH3H.II npaB HeCKOJlbKHX ueccHOHapHeB 

1. XoT.11 IlOIDITHO, 'ITO HaJIH'IHe HOpMbl Me)K,lzyllapO,I(HOro xacrnoro npasa, perynapytomeä sonpocsr 
npeHM}'IIJ;eCTaemn,IX npan, He MO:>KeT oöecrre-nrrs nomroro enaaooöpasaa, raxaa nopsra ace xce MO:>KeT 

cnocoöcraosars npe,I(OCTaBJieHHJO Kpe,I(HTOB rro öonee ,I(OCT}'IIHblM CTaBKaM. Ilpa cymecrayromeä a Harne BpeM.11 

3Ha'IHTeJlbHOH aeonpeneneaaocra B OTHOWeHHH npaaa, npHMeHHMOro K aorrpocax ycraaoanenaa npeasrymecrsa 

npa peaJIH3aU:HH COOTBeTCTBYJOUJ;HX rrpas, u:ecCHOHapH.IIM npHXO,I(HTC.11 YAOBJieTBOp.l!Tb Tpe60BaHm!M p.Sl,I(a 

ropHCAHKIJ;HÜ, 'IT06b1 oöecnesars ce6e nonyxerrae rrpeaxyntecreemrsrx npaa, a 3TOT rrpouecc noBLIWaeT 

CTOHMOCTb KpeAHTQB. Ha.JIH'IHe B Me)K,lzyllapO,I(HOM '!aCTHOM rrpase COOTBeTCTByrow;ero xerxoro IlOJIO:>KeHJUI MOrJIO 

6hI 6JiaronpH.IITHO OTpa3HTbC.II Ha CTOHMOCTH H .I(OCT}'IIHOCTH Kpe.I(HTOB B TOH Mepe, B KaKOH OHO Il03BOJIHJIO 6bi 
neccaonapaaa HMeTb scsoe npencrasnesae o TOM, xaxoe npaao npHMeH.11eTc.11 rrpa pemenaa sorrpocoa 

npeHMYUJ;eCTBeHHoro ynosneraopeaaa npaa, H oöecnesars csoa npana nyTeM co6JIIOAeHH.11 Tpe6oaaHHH 

npHMeHHMoro rrpasa. Kposre Toro, cooraercrayiomas HopMa Me:>K,IzyHaponttoro xacraoro npaaa HMeJia 6L1 To 

npeHM}'IIJ;eCTBO, 'ITO IlOMOrJia 6bi pennrrs H rrpoönessy Heo6XO,I(HMOCTH paapennrrs KOJIJIH3HH Me:>K,Izy 

u:ecCHOHapH.IIMH, ,u;eÜCTBYIOUJ;HMH Ha OCHOBaHHH aacrosuteä KOHBeHIJ;HH, H u:eccHOHapH.IIMH, ,u;eÜCTBYJOUJ;HMH Ha 

OCHOBaHHH KaKHX-JIH6o HHblX HOPM npasa, IlOCKOJlbKY 3TOT sonpoc 6hIJI 6bi OCTaBJieH Ha YCMOTpeHHe 

npHMeHHMoro rrpasa. IlOMHMO sroro, HaJIH'IHe COOTBeTCTBYIOUJ;eü HOPMbl Me)IC,IIYHaponttoro xacraoro rrpasa MOrJIO 
6L1 cnenars pa3pa6aTLmaeMyro KOHBeHIJ;HIO öonee npHeMJieMoü AID! rocynapcrs, rro xpaäneä Mepe B roä crerremr, 

B KaKOH COXPaH.IIJIOCb 6hI ,u;eüCTBHe HaU:HOHaJlbHOro 3aKOHO,D;aTeJibCTBa, peryJIHpyroui;ero BOilpOCbl 

·npeHMyni:eCTBelillbIX npas ('ITO KacaeTC.11 B03MO:>KHblX KOJIJIH3HH Me:>K,D;Y pa3pa6aTbmaeMOH KOHBeHIJ;HeÜ H PHMCKOH 

KOHBeHIJ;HeÜ 1980 rona O npaae, IlpHMeHHMOM K ,D;OrOBOpHblM 06.113aTeJibCTBaM, ,I(aJiee B TeKCTe - "PHMCKaH 
KOHBeHIJ;H.11", CM. npHMe'!aHH.11 K npoeKTY CTaTbH 42). 

2. IIpoeKT CTaTbH 23, B3.IITLIH BMecTe c npoeKTOM CTaTbH 5G) (KOTOPLIÜ npentta3Ha'!eH ,u;n.11 Toro, 'IT06L1 
MO:>KHO 6LIJIO YKa3bIBaTb O,ll;HO, npH'leM JierKO ycTaHaBJIHBaeMoe MeCTOHaxO:>K,I(eHHe), MOr 6hI o6ecne'IHTL TY 

CTeneHb onpe,n;eJieHHOCTH, KOTOpaH Heo6XO,I(HMa <pHHaHCHCTaM, 'ITO Il03BOJIHJIO 6hI ocyrn;eCTBJI.l!Tb 

HH3KOCTOHMOCTHOe <pHHaHCHPOBaHHe Ha OCHOBe OilTOBblX ,u;e6HTOPCKHX 3MOJI:>KeHHOCTeii:, YCTYUaeMLIX OilTOM. B 
KOHTeKCTe OilTOBLIX YCTYUOK IlO,ll;'IHHeHHe BOilpOCOB O npeHMyrn;eCTBeHHblX npasax ,u;eÜCTBHIO npasa, 

peryJIHpyroui;ero pe:>KHM KOHKpeTHOH ne6HTOPCKOH 3MOJI:>KeHHOCTH, MOrJIO 6bi OTPHU:aTeJibHO IlOBJIH.l!Tb Ha 

CTOHMOCTL H ,I(OCT}'IIHOCTb Kpe,n;HTOBaHH.11, IlOCKOJibKY u:ecCHOHapHH JIH6o He MOrJIH 6bi onpe,n;eJIHTb s MOMeHT 

YCTYUKH, KaKOe npaBO npHMeHHMO K 3TOH YCTYUKe (B TOH Mepe, B KaKOH K Heii: MOrJIH 6bi no,u;coe,I(HH.l!TbC.11 

6y,u;yw;He ,u;e6HTopcKHe 3aAOJI:>KeHHoCTH), JIH6o AID! onpeneneHJUI npHMeHHMoro npasa HM npHWJIOCb 6b1 H3yqaTL 

Ka:>K,I(blH ,u;orosop, Ha OCHOBaHHH KOTOporo B03HHKJia ,ll;aHHaH KOHKpeTHaH ne6HTOPCKaH 3a,D;OJI:>KeHHOCTb. 

AHaJIOrH'!HblM o6pa30M CCbIJIKa Ha npaBO, H36paHHOe CTOpOHaMH B OTHOWeHHH YCTYUKH, H - B cnyqae, KOr,u;a 

OHH TaKoe npaso He BL16paJIH, - Ha npaso, HMerow;ee HaH6onee TecHyro CB.113h c norosopoM 06 YCTYITKe, 6Lma 

6bi HepalJ;HOHaJibHOH C npaKTH'leCKOH TO'IKH 3peHH.II, IlOCKOJlbKY KOJIJIH.I(Hpyrow;He u:ecCHOHapHH MOryT H36paTb 

B CBOHX ,u;orosopax 06 yCTynKe pa3HOe npaso H pa3Hble YCTynKH MOryT HMeTb TeCHyro CB.113L C npaBOM pa3HblX 

CTpaH. KpoMe TOro, npenCTaBJI.lleTC.11 Hepa3YMHblM IlO,I('IHH.IITL HMYUJ;eCTBeHHbie nocJie,I(CTBH.11 YCTYITKH npasy, 

H36paHHOMY CTOpOHaMH. 

3. B COOTBeTCTBHH C no,u;xo,u;oM, IlpHH.l!TbIM B CTaTbe 31, Pa60'laH rpynna, B03MO:>KHO, no:>KeJiaeT paCCMOTPeTh 

Bonpoc O BKJIIO'lemm B npoeKTbl CTaTeii: 23 H 24 CCblJIKH Ha MOMeHT YCTYUKH KaK Ha MOMeHT BpeMeHH, KOTOpb!H 

CJie.izyeT Y'IHTbIBaTb npH onpe,n;eJieHHH 3aKOHO,I(aTeJlbCTBa, npHMeHHMOro K BonpocaM npeHMyrn;eCTBeHHblX npaB. 

K TOMY :>Ke B npoeKTe CTaTbH 23, B KOTOpoii: pe'lb H,I(eT O .izy6JIHPOBaHHblX yCTynKaX, He06XO,I(HMO 6y,u;eT TaIOKe 

yperyJIHpoBaTL BOnpoc O TOM, KaKoe npaso 6yneT neii:CTBOBaTL B TOM cnyqae, eCJIH nocJie COBepweHH.11 YCTfllKH 
u:eneHT CMeHHT MeCTO csoero HaXO:>K,I(eHH.11: npaso MeCTOHaXO:>K,I(eHH.11 u:eneHTa Ha MOMeHT nepBOH HJIH 

nocJie,u;yroui;eü yCTynKH. ~eCCHOHapHii:, HMeIOllJ;HH npeHMYUJ;eCTBeHHOe npaBO no 3aKOHO,D;aTeJibCTBY 
nepsoHa'laJILHoro MeCToHaxo:>K,D;eHJUI u:eneHTa, He noJI:>KeH ero noTep.l!Th JIHWb noTOMY, 'l!TO u:eneHT cMeirnJI csoe 
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MeCTOHaxO:>K,D;elille. C )U)yrOH CTOpom.1, npasa ueccaonapaes, HaxO,D)IIQHXC.ll B HOBOM MeCTe npe6bIBa.HIDI uenerrra, 
He .D;OJDKHbl naacerna OCTaBaThC.ll B 3aBHCHMOCTH OT rrpaa ueccaonapaea, nomaaaiouraxca .n;pyrHM IOPHC.n;HKI.I;H.llM. 
B uenax .D;OCTH)KeHH.ll HCKOMoro peayrrsrara npoexr CTaTbH 23 MO)KeT 6b!Tb nonomren cne.n;yroiu;HM TeKCTOM: 

"B cnyxae, eCJIH neneirr MeH.lleT MeCTo csoero Haxo)K.D;eHIDI, neccaoaapaä, HMeBIIIHH npeasryut ecraemroe 
npaso cornacao 3aKOHaM rocynapcrsa, B KOTOPOM ueneirr nepBOHa'la.JII,HO HaxO.D;HJIC.ll, coxpanaer CBOe 
rrpeasrymecraeaaoe npaso: 

a) Ha cpox B [urecrs Mec.si:u;eB]; HJIH 

b) .n;o Toro MOMeHTa, xorna 3TO npeaxymecraemroe npaso norepser CBOIO CHJIY cornacao 
3aKOHaM rocynapcraa, B KOTOpOM uenerrr rrepaonaxansao HaXO.n;HJIC.ll; HJIH 

c) ecJIH OH Y.D;OBJieTBOp.lleT rpeöoaaaasx, KaCaIOl.I.I;HMC.ll npaoöpereaas npeasryntecraeaaoro rrpaaa 
cornacao 3aKOHaM rocynapcrsa aosoro MeCToHaxo:>K,D;eHlUI uenerrra .n;o npexpamenaa neäcrsaa 
csoero npeHMYl.I.I;eCTBeHHoro rrpaaa B COOTBeTCTBHH C IlO.n;nyHKTaMH (a) H (b) nacroaureä CTaTbH; 

HJIH 

d) eCJIH OKa)KeTC.ll, 'ITO OH HMeeT npeHMYI.u;eCTBeHHoe rrpaso cornacao 3aKOHaM rocynapcraa nosoro 
xecronpeösrearraa uenenra". 

4. 3.n;ecb cnenyer 3aMeTHTb, 'ITO B TOM cnyxae, xorna nenerrr xeaser MeCTo csoero naxoacnenaa, 
nepesreuraacs H3 rocynapcrsa, rne neäcrsver npamran peracrpamra, B rocynapcrao, rne neäcrayer rrpamran 

MOMeHTa YCTYßKH, TaKOH ueccaoaapaä He CMO)KeT, cornacno npennaraexoä HOpMe, coxpamrrs CBOe 

rrpeasryntecrsemtoe npaso. TeM He MeHee, MacrnTa6b1 3TOH npo6neMLI He cnenyer nepeoueaaaars, rro xpaäneä 
Mepe B OTHOUieHHH xoprroparaansrx neccaoaapaes. EcJIH MeCTOHaxO:>K,D;eHHe KaKOH-JIH6o qmpMbl onpenenserca 
no MeCTY ee peracrpanaa, TO npoörresra B OTHOilleHHH H3MeHeHH.ll MeCTOHaxO:>K,D;eHH.ll MO)KeT B03HHKffYTb JIHIIIb 

B HCKJIIOtJHTeJibm.IX CHTYau;H.llX, B KOTOpbIX u;ecCHOHapHIO npH.n;eTC.ll npHHHMaTh .n;pyrne Mepbl .D;JI.ll 3ai.u;HTbl CBOHX 

HHTepecoB, B TOM 'IHCJie .n;o6HBaTbC.ll 06ecne11eHH.ll BbIIlOJIHeHH.ll IlOJIO)KeHHH .n;oroBopa, KOTOpbie MOryT KacaTbC.ll 

.n;eHCTBHH B cnyqae B03MO)KHOrO H3MeHeHIDI u;e.n;eHTOM CBOero MeCTOHaxO)K.D;eHH.ll, JIH6o - B CJ!Y'lae COBepIIIeHH.ll 

MOIIIeHHH'leCTBa - npn6eraTb K HHbIM cpe.n;CTBaM npaBOBOH 3al.I.I;HTl>I. 

* * * 
CTaTb.ll 24. KoJIJIH3H.ll npaB uecCHOHapH.ll H ynpaBJI.llIOIUero B nene 

0 HeCOCTO.llTeJibHOCTH HJIH KpeJIHTOpOB UeJieHTa 

Pa6011a.si: rpynna, B03MO)KH0 ßO)KeJiaeT paCCMOTpeTb Bonpoc O TOM, He .D;OJI)KHa JIH B npoeKTe CTaTbH 24 
H,IJ,TH pe'lb CKOpee O "IOpH.n;H'leCKHX nocne.n;CTBH.llX" YCTYßKH .D;JI.ll TpeTbHX CTOpOH, He)KeJIH O "npeHMYllJ;eCTBeHm.IX 
npaBax". Pa6011a.si: rpynna MO)KeT TaIOKe ßO)KeJiaTb paCCMOTpeTb BOnpoc O pacrnnpeHHH nyHKTa 4 C u;eJiblO 

oxpaHbl Tex npaB Kpe.n;HTOPOB, npH3HaHHbIX TaKOBbIMH no pemeHHIO cy.n;a, KOTOpbie cyi.u;eCTBYIOT cornaCHO 

HMnepaTHBHblM HOpMaM npaBa. 

* * * 
fllABA V. IlOCJIE,IzyIOil(HE YCTYIIKH 

IlpHMe11aHH.ll 

CTaTb.ll 25. Cd>epa neHCTBH.ll 

1. XOT.ll 6bIJIO 6bI )KeJiaTeJibHO yperyJIHpoBaTb nocne.n;yro~e YCTYßKH, Ha KOTOPbie pacnpOCTpaH.lleTC.ll ccpepa 

.n;eHCTBH.ll npoeKTa KOHBeHI.I;HH (K npHMepy, nocne.n;yroi.u;a.si: YCTynKa B c.n;eJIKe c u;eHHblMH 6YMaraMH MO)KeT 

BXO.n;HTb B ccpepy ero .n;eHCTBH.ll, ,ll;a)Ke ecJIH nepBOHa'laJibHa.ll YCTynKa 6LIJia BHYTPeHHeH YCTYßKOH BffYTpeHHeH 

.n;e6HTopCKOH 3a.D;OJDKeHHOCTH), BCe )Ke CKJia.n;LmaeTC.ll Bne11aTJieHHe, 'ITO IlO.n;nyHKT (a) He COOTBeTCTByeT IlPHHu;HßY 

continuatio juris, BOilJIOI.u;eHHOM B no.n;nyHKTe (b). IloMHMO 3Toro, B3.llTbIH B COBOKYßHOCTH C npoeKTOM CTaTbH 
27, IlO.D;nyHKT (a) MO)KeT .n;aTb TaKOH Henpe.n;HaMepeHHblH pe3yJILTaT, Kor.n;a .D;OJI)KHHK, npOH3B0.D;.lll.I.I;HH nnaTe)K 
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B COOTBeTCTBHH c npoexrox CTaTbH 27, MO:lKeT He OCBo6o,n:HTbCH OT OTBeTCTBeHHOCTH corrracao rrpaay, 
IlpHMeHHMOMY K nepsoaasansnoä YCT}'IIKe. 

2. Ilem, rro,n:IIYHKTa (b) - OTPaJHTb rrpamnm continuatio juris, cornacno KOTOPOMY pe:lKHM, pervrrapytoutaä 
nepaonaaamrryio YCTYIIKY, ,n:oJDKeH perymrpoaars H mo6yro nocne,n:yronzyro. B OTCYTCTBHe TaKOH HOpMbl CTOPOHbl, 
yq:aCTByro~e B psne cnenyromax ,n:pyr 3a ,n:pyroM YCT}'IIOK, He 6y,n:yr HMeTb onpeneneaaocra OTHOCHTeJlbHO CBOHX 
npas, ßOCKOJlbKY Ka:lK,n:aH nocnenyrontas YCTYIIKY MO:lKeT 6b1Tb ßO,n:qHHeHa HHOMy rrpaBOBOMY pe:lf<HMY. Ilo,n:IIYHKT 
(b) BßOJIHe nonxonar ,n:JIH cnyxaea, xorna nepaoaaxansaaa ,n:e6HTOPCKaH 3a,D;OJl:lKeHHOCTb HOCHT Me>K,IJYHapO)];HblH 
xapaxrep, nocxonsxy moöoä rrocnenytonraä ueccaoaapaä 6y,n:eT nanepen 3HaTb, 'ITO paspaöarsraaesraa KOHBe~ 
oy,n:eT rrpHMeIDITbCH K rrocnenyrontasr YCTYßKaM B CHJIY Me:lK,lzyllapo,n:Horo xapaxrepa ,n:e6HTOPCKOH 3a,D;OJDKeHHOCTH. 
Ü,n:HaKO ecJIH rrepaoaasam.aas .n:e6HTOpCKaH 3a,D;OJDKeHHOCTb HBJIHeTCH BffYTpeHHeH, npasreaenae IIO,n:nyHKTa (b) 
MOXeT H He rrpHBeCTH K y,n:OBJieTBOpHTeJlbHbIM peaynsraraa, ßOCKOJlbKY ßOCJie,n:yIOI.I.\HH u;ecCHOHapHH He CMO>KeT 
rrpenaanen, npasreaeaae paapaöarsraaexoä KOHBe~HH K BffYTpeHHeH ycrynxe BffYTpeHHeH .n:e6HTOPCKOH 
3a,D;OJI>KeHHOCTH. ,Il;JIH roro 'IT06bI H30e>KaTb CHTYaUHH, xorna paapaöarsraaexaa KOHBe~HH rrpasreaanacs 6bI K 
BffYTpeHHHM YCTynKaM BffYTpeHHeH ,n:e6HTOPCKOH 3a,D;OJI:lKeHHOCTH, B KO~e nonrryaxra cnenyer noöaaars 
q>OpMyJIHJ)OBKY rrpHMepHO cnenytoutero co,n:ep:lKaHHH: "rrpa TOM YCJIOBHH, 'ITO, eCJIH ,n:e6HTOPCKaH 3a,D;OJDKeHHOCTb 
asnaerca BffYTpeHHeH, rrocnenytoutaa YCT}'IIKa, npn KOTOPOH nenear H u;ecCHOHapHH HaXO,n:HTCH B TOM :lKe 
rocynapcrse, 'ITO H ,D;OJI>KHHK, HaCTOHI.I.\eH KOHBeHuHeH He peryJIHpyeTCH11

• 

* * * 

CTaTbH 26. IloronopeHHOCTb. orpaHH'IHBaroruaH nocneJMOruHe VCTVIIKH 

Ilpoexr CTaTbH 26 rrpecnenyer nens yperymrpoaars CHTY~. npa KOTOpbIX B nepaoaaxaasasrä noroaop 
JIH6o IIPH 04>opMJieHHH nepaoaaxam.noä HJIH KaKOH-JIH6o rrocnenyionteä YCTYIIKH BKJIIO'laIOTCH oroBOPKH, 
orpaHH'IHBaIOI.I.\He YCTYIIKY. ÜH BBO,n:HT HOPMY, TO:lK,n:eCTBeHHyro TOH, KOTOPaH co,n:ep:lKHTCH B rrpoexre CTaTbH 12, 
a HMeHHo, 'ITO ycrynxa HMeeT CHJIY, H rrpenycxarpaaaer, 'ITO ecJIH JII060H ueccnoaapaä OTBeTCTBeHeH rrepen 
AOJI>KHHKOM HJIH JIIOOLIM uenerrrose cornacao ,n:pyroMy npHMeHHMOMY npasy ßOMHMO npoexra KOHBeHu;HH 3a 
nocnenyiomyro YCTYIIKY .n:eoHTOpCKOH 3a,D;OJI:lKeHHOCTH, HeCMOTPH Ha oroBOPKY 06 orpaaaxenaa YCTYßKH, 
conepacanrytocs B rrepaonasamaoi« norosope, ycrynxe HJIH moöoä rrocnenyionteä ycrynxe, TaKaH oTBeTCTBeHHoCTb 
He pacrrpocrpanaerca Ha JII06oro nocnenyrourero ueccaoaapas (CM. npHMe'laHHH K npoeKTY CTaTLH 12). 

* * * 

CTaTLH 27. ÜCB060?K,ll;eHHe .llOJI:lKHHKa OT OTBeTCTBeHHOCTH B pe3VJibTaTe IIJiaTe:lKa 

B cnyq:ae ecnH ,n:oJI:lKHHK nonyq:aeT HeCKOJibKO yne,n:oMJieHHH o PMe nocne,n:yroll\HX YCTYIIOK, OH AOJI>KeH 
HMeTL B03MO:lKHOC'.J'L HCßOJIHHTL CBOe o6H3aTeJibCTBO ßYTeM OCfll\eCTBJieHHH ßJiaTe:lKa JIHUY HJIH B a,n;pec JIHI.J;a, 
YKaJaHHoro B nocne,n:HeM yne,n:oMJieHHH, nonyq:eHHoM .n:o npoH3BO,n:CTBa ßJiaTe:lKa. TaKHM o6pa3oM, .D:JIH Toro 'IT06bl 
,D;OJDKHHK MOr YCTaHOBHTb, 'ITO npHMeHeHHIO IIO,II)le:lKHT 3Ta HOpMa, a He HopMa npoeKTa CTaTbH 18 (3) (KOTOpaH 
npe,n:ycMaTpHBaeT, 'ITO ,D;OJDKHHK OCBOOO>K,n:aeTCH OT OTBeTCTBeHHOCTH ßYTeM OCfll\eCTBJieHHH IlJiaTe>Ka JIHU:Y HJIH 
B a,n:pec JIHI.J;a, YKa3aHHOro B nepBOM yne,n:oMJieHHH), B yne,n:oMJieHHH ,n:OJI>KHO OLITb YKa3aHO, 'ITO HMeJI MeCTO PM 
nocne,n:yroll.UfX YCTYIIOK. Ü,n:HaKO Ha rrpaKTHKe MO:lKeT He B03HHKffYTL HHKaKHX npo6JieM, ßOCKOJibKY, KaK npaBHJIO, 
yne,n:OMJIHTb ,n:OJI:lKHHKa HY:lf<HO 6y,n:eT JIHlllb nocne,n:HeMY u;ecCHOHapHIO, a 3Ha'IHT, rrepnoe yne,n:OMJieHHe 6y,n:eT H 
ßOCJie,n:HHM. 

* * * 

CTaTbH 28. Yee.noMJieHHe .llOJI:lKHHKa 

Bo3MO>KHO, 'ITO B KOHTeKCTe nocne,n:yromHX YCTYIIOK co,n:ep:lKaHHe yne,n:OMJieHHH Heo6xo,n:HMO 6y,n:eT 
c,n:eJiaTb HHbIM, ßOCKOJlbKY ,n:oJDKHHK, nonyq:aro~ yee,n:oMJieHHe, ,n:oJDKeH HMeTb B03MO>KHOCTb onpe,n:eJIHTL, 'ITO 
HMeeT Mecro: PH.D: IIOCJie.n:yroll\HX YCT}'IIOK HJIH :lKe HeCKOJILKO YCT}'IIOK O,D;HOH H TOH :lKe ,n:e6HTOPCKOH 
3a,D;OJI:lKeHHOCTH, O,n:HHM H TeM :lKe u;e,n:eHTOM. 
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* * * 

fJIABA VI. KOJIJIH3IDI HOPM IlP ABA 

I'naaa VI crana npe~eToM 06c}')K)J;eHID1 Ha crreuaansaoa coseuraaaa sxcrrepros, opraHH30BaHHOM 
I'aarcxoä xondiepeanaeä no Me>K,IzyHapO,IUIOMY 'laCTHOMY npaay B COTPY,IUIH'leCTBe C CeKpeTapHaTOM 
IOHCHTPAJI. Ilpennonaraercs, 'ITO ,D;OKJia.D. o paöore sroro coaemanaa 6rneT nonrorosnea Ilocroaaasrse 610po 
I'aarcxoä xoadiepemnra H npe,IJ;CTaBJieH Ha paCCMOTpeHHe Pa6011efl: rpyrmsr, Pa6011ax rpyrrna, 803MO}KHO, 
rroxcenaer paCCMOTpeTh rnaay VI B CBeTe 3TOrO ,D;OKJia.IJ.a. Hapsny C 3THM, Pa6011ax rpynna MO}KeT IlO}KeJiaTL 
paCCMOTpeTL sonpoc O TOM, HeT JIH Heo6XO.IUIMOCTH H3MeHHTL 'AJlH neneä rJiaBLI VI onpenerreaas HeKOTOPLIX 
TepMHHOB, narrpmrep, TepMHHa "MeCTOHaxO}K'AeHHe neneara". 

CTaTLH 29. Ilpaao. npHMeHHMoe K noroaopy VCTVIIKJI 

Pa6011ax rpyrma, 803MO}KHO, rroxcenaer paccsrorpers sorrpoc O TOM, cnenyer JIH coxpamrrs HJIH, HanpOTHB, 
HCKJIIO'IHTL CTaThIO 29. B IlOJIL3Y HCKJIIO'lemrn 3TOli CTaThH MO}KeT 6LITL BLJ'ABHHYT TOT ,D;OBO,D;, 'ITO ,D;OrOBOP 
ycrymrn HH'leM He OTJIH'laeTCH OT ,IJ;PyrHX ,D;OrOBOpOB, a 3Ha'IHT BPM JIH 6rneT }'MeCTHo paccxarpanars B rrpoexre 
KOHBeHI.J;HH aorrpoc O npase, npHMeHHMOM K noroaopy 06 YCTYIIKe, B IlOJIL3Y coxpanerraa 3TOli CTaThH MO}KeT 
6LITh BLl'ABHHYT ,D;OBOA, COrJiaCHO KOTOPOMY ,D;OrOBOP YCTYIIJCH OTJIH'laeTCH OT ,IJ;PyrHX ,D;OrOBOpOB TeM, 'ITO IIOMHMO 
,D;OrOBOPHLIX OH aneser 3a coöoä H nponpaerapnste IlOCJie,D;CTBHH. B CB.113H C 3THM OTJIH'IHeM BCTaeT sorrpoc 0 
TOM, ,Il;OJI}KHLI JIH peryJIHpOBaTLCH H ,D;OrOBOPHLie, H nponpaerapnsre IlOCJie,D;CTBHH norosopa YCT}'IIKH O,Il;HHM H 
TeM }Ke npaaox. Ilo npoexry CTaTLH 29 npennonaraercs IlO,Il;'IHHHTL KaK ,D;OrOBOpHLie, TaK H nponpaerapnsre 
IlOCJie,D;CTBHH norosopa YCT}'IIKH ,D;eHCTBHIO onaoro H roro }Ke npana, Pa6011ax rpyrma MO}KeT rroxcenars 
paCCMOTPeTh sorrpoc 06 }'MeCTHOCTH raxoro IlO,Il;XO,D;a. Kpoxe roro, Pa6011ax rpyrma rroscenaer, 803MO}KH0, TaK}Ke 
paCCMOTpeTL BOIIPOC O TOM, ,Il;OCTaTO'IHa JIH HLIBellIH.IIH cpOPMYJIHPOBKa npoexra CTaTLH 29 ,D;JIH ,Il;OCTH}KeHHH 
}KeJiaeMoro pe3yJILTaTa. 

* * * 

CTaTLH 30. Ilpaao, npHMeHHMOe K npaBaM H o6x3aTeJILCTBaM 
ueccHOHapHH H JlOJI:lKHHKa 

Ü,D;HHM H3 BOilPOCOB, KOTOPLie Pa6011ax rpynna MOXeT rroxcenars paccssorpers B KOHTeKcTe csoero 
o6cY}K'AeHHH rrpoexra CTaTLH 30, HBJIHeTCH TO'IHOe aaaxetrae TepMHHa 11803M0)KHOCTL YCTYIIKH". "Bo3MO}KHOCTL 
YCTYIIKH" MO}KeT OTHOCHTLCH K 803MO:lKHOCTH YCTYIIKH no norosopy (TO eCTL K HaJIH'IHIO HJIH OTCYTCTBHIO 
IlOJIO}KeHHH, orpaaaxaaaiomero YCTYIIKY, B norosope, H3 xoroporo BLITeKaeT ycrynneaaas ,D;e6HTOpCKaH 
3a.D.OmKeHHOCTL), K 803MO:lKHOCTH YCTYIIKH no 3aKOHY (aanpmsep, B CJIY11ae, KOr,D;a 3aKOH sanpemaer ycrynxy B 
OTHOllleHHH 3apa60THOli IlJiaTLI HJIH neHCHOHHLIX nocoöaä) JIH6o H K TOMY, H ,Il;J')yrOMY CJIY'laHM O,Il;HOBpeMeHHO. 
MO}KHO B03pa3HTL, 'ITO rrpoexr CTaTLH 30, B KOTOPOM pexs H,D;eT O npanax H o6x3aTeJILCTBaX ,D;OJI}KHHKa no 
OTHOllleHHIO K ueccaoaapmo, ,D;OJI:lKeH peryJIHpOBaTL JIHllIL BOilPOCLI, xacarouraecs 803MO:lKHOCTH ycryrrxa no 
norosopy, KOTOpaH nanpaanena Ha oxpany npaa ,D;OJI}KHHKa, HO He 803MO}KHOCTH YCTYfiKH no 3aKOHY, KOTOPaH 
nanpaanena Ha oxpany rrpas uenetrra. Pa6011ax rpyrma noscenaer, B03MO}KHO, paccMOTPeTh aonpoc o ,D;onoJIHemrn: 
nyHKTa 3 CCLIJIKOli Ha npaao, H36HpaeMoe ue,D;eHTOM H ,Il;OJI}KHHKOM, C TeM 'IT06LI onpaa,D;aTh pa3}'MHLie O)KH,Il;aIDISI 
,D;OJI)KHHKa H ,D;aTL 803MO)KHOCTL ueccHOHapHHM HCXO,Il;HTL H3 IlOJIO}KeHHli O BLI6ope npHMeHHMOro npaBa, 
CO,D;ep}KallJ;HXCH B ,D;Oroaopax, Ha OCHOBaHHH KOTOPLIX 803HHKaeT yCT}'IlaeMaH ,D;e6HTopcKaH 3a.IJ.OJI:lKeHHOCTL. 

* * * 

fJIABA Vll. AJibTEPHATIIBHblE IlP ABßJIA O IlPEHMYII(ECTBEHHbIX IlP ABAX 

ITpHMe11aHHH 

l. ITpH HLIHellIHHX cpopMyJIHPOBKax, onpe,IJ;eJIHIOIUHX ccpepy npHMeHeHHH HaCTOHI.Uero npoeKTa KOHBeHUHH 
(TO eCTb npoeKTOB CTaTLefl: 1-4), pa3,D;eJihl I (HOPMLI OTHOCHTeJILHO onpe,D;eJiemrn npeHMYJ:UeCTBeHHLIX npaB Ha 
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OCHOBC peracrpamra) H II (HOpMhl OTHOCHTCJILHO peracrpanaa) rJiaBLI VII, He 6y,JzyT IlOJIHOCTLIO npHeMJieMLIMH 

,11,aJKe ,11,JI.si: rocvnapcrs, npHMeHHIOW.HX pemCTpa~HOHHLIH rronxon. B TaKHx rocynapcrsax He sce c,11,eJIKH, 
nonanaiounre ceäxac B cdiepy npHMeHeHH.11 aacroamero rrpoexra KOHBe~HH, ß0,11,JieJKaT peracrpauaa C ~eJILIO 

onpe,11,eJICHH.sI npeHMyw.eCTBeHHLIX npaa. IloMHMO 3TOro, OT,n;eJILHLle ßOJIO:lKeHH.sI Pa3.IJ:CJia II MOryT BLl3BaTL 

B03pa.JKCHH.sl B HeKOTOPLIX H3 3THX rocvnapcra [aanpmaep, npoexr CTaTLH 37 (3), npenycsrarpaaatonraä, 'ITO 

peraerpauas BCTYßaeT B CHJIY C roro MOMeHTa, xorna aaperacrpapoaamrsre ,11,aHHLle CTaHOB.sITC.sI ,11,0CT}'IIHLIMH .n;JI.sI 

CTOPOH, OCYIII.CCTBMIOW.HX HX ßOHCK). 

2. TaKHM o6pa30M, Paöonaa rpyrma, B03MO:lKHO, ßOJKCJiaeT paCCMOTpeTL sorrpoc 06 orpaHH'ICHHH ccpep1,1 

npHMeHeHH.sI npoexra KOHBC~HH H pacmapeaaa Pa3,11,CJIOB I H II, npHBe,11,.sI HX B COOTBeTCTBHC C rrpaaoss, 

npHMCHHMLIM B crpanax c pemCTp~HOHHOH CßCTCMOH. 11 naoöopor, Paöoxaa rpyrrrra, MO:lKCT IlO:lKeJiaTL 

paccxcrpers sonpoc O CYIII.CCTBCHHOM COKpaw.eHHH rrrassr VII HJiß ,11,aJKe O ee HCKJIIO'IeHHH. 

3. Pacmapeaae pa3,11,CJIOB I H II MO:lKCT ßOMO'IL CTJ)aHaM, }':lKC BHC,11,PHBIIIHM pemCTp~OHHYIO CHCTCMy HJIH 

3aHHTepeCOBaHHLIM B ee BHC,11,PCHHH, C,11,CJiaTL BLl6op B ßOJIL3Y Pa3.IJ:CJIOB H I, H II HJIH TOJILKO pasnena I (CM. 

npHMC'IaHH.sl K rrpoexry CTaTLH 43). Ilpa TaKOM IlO,ll,X0,11,C pa3.IJ:CJILI I H II MOJKHO 61,mo 61,1 HCilOJIL30BaTL O.n;HHM 

H3 TPCX CJIC,11,YIOIII.HX crrocoöos: rocynaperaa MOryT npHMeH.sITL CBOe co6CTBeHHoe BHYTPeHHee npaso, OCHOBaHHOe 

Ha peracrpanaa, HO HCilOJIL30BaTL npa 3TOM Me)K,11,YHapO.IJ:HYIO CHCTCMy peracrpanaa ( ocymecranas peracrpamno 

JIH6o Henocpe,11,CTBCHHO B MC:lK,IzyHap0,11,HOM peracrpe, JIH6o Ha MCCTHOM YPOBHe, HO C TCM, 'IT06LI namrsre 6bIJiß 
,D;OCTYßHI,I xepea MC:lK,IzyHap0,11,HLIH perncrp; B TaKOM cnysae rrpoexr KOHBeHD;HH MO:lKCT Y,D;OBJICTBOPHTL 

IlOTPe6HOCTH 0,11,HOH pemCTp~OHHOH CHCTeMbI ßJIH omroro 6aHKa ,D;aHHLIX, HO He IlOTPC6HOCTh B e,D;HHoo6pa3HH 

HOPM O npeHMyw.eCTBCHHLIX npasax); rocynapcrsa MOryT DPHMCIDITL OCHOBaHHL1e Ha peracrpauaa rrpasana 0 

npeHMyw.eCTBeHHLIX rrpaaax, co.u;epJKaIII.HCC.sI B rrpoexre KOHBCHD;Hß, H HCDOJIL30BaTb CHCTCMY Me)K,ll;Yffapo,D;HOH 

peracrpanaa, HO JIHllib B OTHOllleHHH c,11,eJIOK, BX0,11,.sillI.HX B cq>epy npHMeHeHH.11 HaCTO.sIIII.ero npoexra KOHBC~ 

(B TaKOM CJIY'Iae KOJIJIH3HH Me:lK,l]y ~eCCHOHapH.sIMH, ,11,eHCTBYJOIII.HMH Ha OCHOBaHHH KOHBeHD;HH, H ~eCCHOHapIDIMH, 

,D;CHCTByIOW.HMH BHe paMOK KOHBCHD;HH, MOryT OCTaTLC.11 BHe ccpep1,1 npHMeHeHH.sI npoexra KOHBeH~HH); JIH60 

rocynapcrsa MOryT npHMCH.sITL npasana O npeHMyw.eCTBCHlII,IX rrpaaax, npHMeHHMLle cornacao npoexrasr 

CTaTeH 23 H 24, KO BCCM C,D;CJIKaM, KaK BttyTpeHHHM, TaK H MC:lK,IzyHap0,11,HLIM. 

4. Ü,11,HaKO nonoöaoe paCIIIHpeHHe pa3,D;CJIOB I H II MO:lKCT IlOBJIC'Ib 3a coöoä PM TPY.D:HOCTCH, BKJIIO'Ia.11 

CJIC,D;yIOW.HC: npoexr KOHBCHD;HH MOJKCT HCO:lKH,D;aHHbIM o6pa30M npHBCCTH K cpparMeHTa~HH npasa, ocoöeaao 

B TOM cnyxae, CCJIH Ka)K,ll;OMY rocynapcrsy 6y,n;eT rrpenocrannena B03MOJKHOCTL npHMeH.IITL rro CBOCMy 
YCMOTPCHHIO pa3,D;CJILI I H II pa3HLIMH cnocoöasra H3 'IHCJia BbIIIICOßHCaHHLIX; paspaöararaaesras KOHBeH~H.11 

CTaHeT BeCLMa 061,eMHOH, a ee npHMCHeHHC B 3Ha'IHTCJILHOH CTeneHH YCJIOJKHHTC.si:; paarten III npH.IJ:CTC.11, 

BCpO.IITHO, paCIIIHPHTL H .u;o6aBHTL B aero TpCTLe aJILTepHaTHBHOC npaBHJIO O npemryutecraenastx npasax, 
OCHOBaHHOe Ha yBe,D;OMJICHHH, H 3TO BCe MOJKCT 3aH.IITL O'IeHL MHOro BpeMCHH. 

5. C ,I],pyrOH CTOPOHbl, COKpaw.eHHC rnaasr VII no He60JibIIIOro 'IHCJia 06IUHX npHH~HßOB 3Ha'IHTCJILHO 

ynpOCTHJIO 61,1 npoexr KOHBeH~HH H c,u;eJiaJIO ero 6onee npHCMJieMLIM ,D;JI.sl rocy.n;apCTB H 6onee JierKHM B 

npHMeHeHHH. Hap.si:,uy C 3THM npH TaKOM Il0,11,XO,D;e B npoeKTe KOHBClß:l;HH 6y,n;eT co.n;epJKaTLC.sI npH3HaHHe 

pemcTpa~HH B npHHD;Hne, 'ITO ß03BOJIHT rocy.n;apCTBaM, npo.sIBMIOIUHM HHTepec K pemcTpa~HH, BHC,D;pHTL 

no.n;o6HyIO CHCTCMY Ha Ha~HOHaJibHOM HJIH MCJK,IIYHap0,11,HOM YPOBHC. KpoMe Toro, npoeKT KOHBeH~HH 6LIJI 61,1 

B 3TOM CJiy'Iae COBMCCTHM C 3aKOHO,D;aTCJILCTBOM, HCßOJIL3yIOW.HM Il0,11,XO,D;, OCHOBaHHLIH Ha perHCTpa~HH. qTO 

KacaeTC.sI pa3pa60TKH ßOJIO:lKCHHH THßOBOro 3aKOHO,D;aTCJILCTBa O 3aJIOrOBLIX npaBaX Ha .n;e6HTOPCKyIO 

3a,I],OJI:lKCHHOCTb H, B03MO:lKHO, Ha ,I],pyroe HMYIII.CCTBO, npH3BaHHoro CTaTL onpe,n;eJICHHLIM opHCHTHPOM ,D;JI.11 

rocy.n;apCTB, He HMCIOW.HX no.u;po6Ho pa3pa60TaHHblX 3aKOHO,D;aTCJibHLIX HOpM B 3TOH o6JiaCTH, TO 3TOT BapHaHT 

cne,uyeT paccMaTpHBaTL KaK cepLC3HLIH OT,D;CJILHhIH npoeKT, KOTOPLIH MO:lKHO 6bIJIO 61,1 H3yqHTL Kor.n;a-HH6y.n;1, 

B 6y,uyw.eM, B03MOJKHO, B COTPY,D;HH'ICCTBe C ,n;pyrHMH opraHH3a~IDIMH, ,D;CHCTByIOW.HMH B 3TOH o6JiaCTH npaBa. 

,. 
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* * * 

fJIABA VIll. 3AKJIIOqJfTFJil,HJ,IE IIOJIO)KEHIDI 

IlpHMe'laHH.sr 

Crarsx 42. KoJIJIH3HH C Me)KJI}'Haponm.IMH cornarneHH.slMH 

1. Cornacao npoexry CTaTbH 42, pemenae eonpoca 0 IlPMaHHH npeHM}'lll;eCTBeHH0H CHJibI aacrosmeä 
KoHBe~ HJIH KaKOH-JIH6o HHOH KOHBe~. xacaromeäcs eonpocoe, .slBIDIIO~C.sl npensrerosr perynaposaaas 
aacroamero npoexra K0HBeHU;HH, 0CTaBJI.sleTC.sl Ha YCM0TpeHHe KaJK,JJ;0ro rocynapcraa. TaK, narrpassep, 
rocynapcrso, paradnnrapoaaauree HJIH paccsrarpaaaroutee aonpoc o pamcpHK~ Orrascxoä K0HBe~, ,n:oJDKHo 
6y,n:eT onpenemrrs, 'leMY npMaTb npeasrymecraeanyro CHJIY - ,n:aHH0MY npoexry K0HBeHJ:~llli HJIH OrraBCKOH 
K0HBeHU;HH. 

2. Paöoxas rpynna nozcenaer, B03M0)KH0, paccssotpers nym ycrpaaeaas, HJIH, rro Kpaft:Heft: Mepe, cee,n:eHH.sr 
K MHHHMYMY ,n:y6JIHpOBaHH.sl Me:lK,IIY .D:aHHbIM rrpoexrox K0HBe~ H ÜTTaBCKOH K0HBe~eH. BbIJIO 6hr ßOJie3H0 
0TMeTHTb, 'ITO Orrascxaa K0HBeHU;H.sl npasseaserca JIHllib no 0TH0llieHllIO K: yee,n:oMHTeJibH0MY cpaKTOPHHry H 
<paKTOPHHI'OBLIM c,n:eJIKaM, rro K0T0PLIM rrpenocrasnmorcs He MeHee ,n:eyx H3 Tpex BM0B ycrryr, YßOM.slHYTLIX B 
crarse 1 (TO eCTL <pHHaHCHpoeaHHe, crpaxoaanae H öyxranrepcxaä yxer), a TaKXe K norosopy cpaKTOPHHra, HO 
He rro oraomemno K ssrrexaromeä H3 aero nepenaxe npaa (a no3TOMY oaa He xacaercs sorrpoca 
rrpeasrymecrsemrsrx npaa). Kposre Toro, Orrascxaa KOHBeHU;WI rrpxsseaaercx K TaKHM cnenxai« JIHIIIb B TOM 
CJIY'fae, ecJIH: norosop cpaKTOPHHra xacaerca neöaropcxoä 3a.D:OJI)l(eHHoCTH, asrrexarouieä H3 norosopoa, 
xacaronraxcs KynJIH-ßP0.D:a)KH T0Bapoe H OKa3aHH.sl ycnyr; ,n:e6HTopcKa.sr 3a.D:0JI)l(eHH0CTb HOCHT Me)K.11:yttapO,n:HbIH 
xapaxrep, T0 eCTL MeCTa ee,n:eHH.sl X03.slHCTBeHHOH ,n:e.srTeJILHOCTH ßOCTaBU(HKa (nenerrra) H .D:0JI)l(HHKa HaX0,Ir)ITC.sl 
B pa3HLIX rocynapcrsax, a TaKXe eCJIH MeCTa ee,n:eHH.sr X03.slHCTBeHHOH ,n:e.srTeJILHOCTH ecex y-qaCTBYIOlll.HX CT0p0H, 
TO eCTL cpaKTOpa (neccaonapaa), ßOCTaBU(HKa H .11:0JI)KHHKa, HaxO.Ir)ITC.sl B Ilorosapaaaiouiaxcs rocvnapcrsax. ß 
CB.sl3H C 3THM npencrasnsercs, 'ITO, X0T.sl crpepa npHMeHeHWI OrraBCKOH K0HBettn;HH aanaercs .D:0BOJibHO 
orpanaxeaaoä no cpaaaemno eo ccpepoft: npHMeHeHH.sr naaaoro npoexra KOHBe~, c,n:eJIKH, no~a,n:aroll(He no.n: 
,n:eHCTBHe OrraBCKOH KOHBeHn;IIB, MOryT CTaTb npe,W,1:eTOM peryJIHpoeaHH.sr H ,n:aHHOH pa3pa6aTbreaeMOH 
KOHBeHU;HH. 

3. IIpo6JieMLI, K0TOPbie M0ryT B03HHKHYTL B pe3yJibTaTe TaKOro ,n:y6JIHpoeaHH.sr, H0CHJIH 6bI orpaHH'leHHbIH 
xapaKTep, eCJIH 6hr e paccMaTpHBaeM0M npoeKTe K0HBettn;IIB 6bIJIH npHMeHeHbI Te )l(e c~ecTBeHHbie perneHH.sl, 
'IT0 H e ÜTiaBCKOH KOHBettn;HH. O,n:HaKO Me)K,n:y OrraBCKOH K0HBeHn;HeH H HaCTO.slll(HM npoeKT0M K0HBeHD;HH 
HMeIOTC.sl onpe,n:eJieHHbie pa3JIH'IH.sl, ßOCK0JILKY, COrJiaCHO OrraBCKOH K0HBeHD;HH: CTOP0HbI B .n:oroeope 
cpaKTOpHIIra HJIH B Jie)I(~ B ero 0CH0Be ,n:oroeopax KynJIH-npo,n:a)KH MOryT HCKJIIO'IHTb npHMeHeHHe OrraBCKOH 
K0HBeHU;HH B n;eJioM; ,YCTYßKa 6y.D:Yll(eH ,n:e6HTOpCKOH 3a.D:OJI)l(eHH0CTH HJIH 0ßT0Bbie YCTYßKH npH3HaIOTC.sl 
IOPMH'IeCKH ,n:eHCTBHTeJILHbIMH JIHllib BO B3aHMOOTHOllieHH.slX Me:lK,IIY CTOP0HaMH B .n:oroeope cpaKTOpHHra (HHLIMH 
CJI0BaMH, He peryJIHpyroTC.sl ß0CJie,n:CTBH.sl .n:oroeopa cpaKTOpHHra .D:JI,SI TpeTbHX CT-OPOH); o6.sr3aHHOCTb .D:OJI)l(HHKa 
np0H3BeCTH ßJiaTe)I( n:ecCHOHapHIO B03HHKaeT no yee,n:OMJICHHIO, H .D:JI,SI 3Toro Tpe6yeTC.sl, 'IT06bI Ha pfKaX y 
.D:OJI)KHHKa He 6hIJIO npe,n:ynpe)K.11:eHH.ll o HaJIH'IHH y KaKoro-JIH6o HHoro JIHU:a 6oJiee npHopHTeTHoro npaea; 
Heo6xo,n:HMo, 'IT06bI B yee,n:OMJieHHH Pa3YMHbIM o6pa30M 6bIJIH MeHTH<pHD;HPOBaHbI ,n:e6HTOPCKa.sl 3a,n:0JI)KeHH0CTb 
H cpaKTop; yCTynKa, coeeprneHHa.sr eonpeKH HaJIH'IHIO e ,n:oroeope KynJIH-npo,n:a)KH noJio)l(eHH.sr, orpaHH'IHBaromero 
npaeo Ha YCTYßKY, npH3HaeTC.sl HMCIOlll.CH IOPMH'leCKyro CHJIY, CCJIH T0JILK0 rocy,n:apCTB0, B KOTOp0M HaXO,n:HTC.sl 
.D:0JI)KHHK, He c,n:eJiaJI0 oroeopKy; ,n:0JI)l(HHK HMCeT npaeo B03BpaTHTL ce6e cpe,n:CTea, ynna'leHHbie q>aKTOPY, eCJIH 
cpaKTOp He HCß0JIHHJI o6.sr3aTeJibCTBO npOH3BeCTH ßJiaTe)K ßOCTaBIUHKY HJIH eCJIH q>aKT0p npOH3BeJI TaKOH ßJiaTe)I(, 
6y,n:y-qH ocee,n:0MJieHHbIM 0 TOM, 'IT0 ß0CTaBU(HK He Bbiß0JIHHJI CBOHX o6.sr3aTCJibCTB no 6a30BOMY .n:oroeopy 
KYßJIH-npo,n:a)l(H; nocJie,n:yromHe YCTYßKH no,n:Jie)l(aT peryJIHpoeaHHIO, ecJIH .n:oroeop q>aKTOpHHra no,n:na,n:aeT no.n: 
,n:eHCTBHe KOHBCHU:HH H He co,n:ep)l(HT ßOJI0)l(eHH.sr, orpaHH'IHBaromero YCTYßKY, 

4. B CBCTe BbßlleH3JIO)l(eHHOro npe,n:CTaBJI.sleTC.sl, 'ITO rocy,n:apCTB0, )l(CJiaIOU(ee npHH.slTb o6e KOHBeHD;HH H 
npMaTb npeHM~eCTBeHHyro CHJIY OrraBCKOH K0HBeHD;HH, .D:0JI)l(H0 6y,n:eT corJiaCHTbC.sl c TeM, 'ITO ero npaeo, 
Kacaromeec.sr HeKOT0pbIX BH.D:0B .n:oroeopoe cpaKTOpHHra, peryJIHpyeMbIX OrraBCKOH KOHBeHn;HeH, 6y,n:eT TaK HJIH 
HHa'le 0TJIH'laTbc.sr 0T ero npaea, Kacaroll(eroc.sr .n:oroeopoe q>aKTOPHHra H ,n:pyrHx ,n:oroeopoe, He exo.n:.srmHx e 
ccpepy .n:eft:CTBH.sl OrraBCKOH KOHBeHD;HH. .0 Hao6opoT, C00TBeTCTBYIOlll.e rocy,n:apCTBO ,D;OJI)l(H0 6y.neT npH.IJ.aTb 
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npe~eC'rBeHII}'IO CHny paapaöarsraaexoä KOHBe~. eCJIH OHO XO'leT ynopanoxan, perynaposaaae unrpoxoro 

crrexrpa c,n;eJIOK H BOCilOJib30BaTbC51 IIOJIO)KHTeJibHbIM~ MOMeHTaMH, co,n;ep)Ka~HMHC51, nanpasrep, B IIOJIO)KeHH51X 

0 rrpeHMYIQeCTBeHHblX npasax, BKJIIO'leHHblX B npoexr pa3pa6aTL1BaeMOH KOHBeHD;HH. 

5. AHanOI'H'IHL IM o6pa30M Paöoxaa rpyrma rroscenaer, B03MO)KHO, paCCMOTpeTb rryTH npeononenaa 

nexoroporo ,n;y6JIHpOBaHßjl C PHMCKOH KOHBeHD;HeH. Cornacao crarse 12 (1) PHMCKOH KOHBeHD;HH, 11B3aHMHLie 

o6513aTeJILCTBa uenerrra H neccaonapaa no ,n;o6poBOJILHOH ycrynxe KaKoro-JIH6o npasa B ornonreaaa aaoro JIHD;a" 

perynapyrorca npaaosr, KOTOpoe, B COOTBeTCTBHH C 3TOH KOHBeHD;HeH, npHMeffjleTC51 K norosopy yCTynKH (TO 

eCTL, cornacao erarse 4, npaaosr, H36paHHLIM CTOpOHaMH, a B OTCYTC'rBHe H36paHHoro rrpasa - npasosr CTJ)aHLI, 

naaöonee TeCHO CB513aHHOH C ,n;orOBOPOM yCTynKH ). 3aKOH, peryrrapyiomaä npaso, C KOTOPLIM CB513aHa YCTYIIKa 

(TO ecrs 3aKOHO,D;aTeJibCTBO, rrpHMeHHMOe K norosopy, Ha OCHOBaHHH xoroporo B03HHKJIO COOTBeTCTB}'lO~ee 
npaso) perymrpyer 11B03MO)KHOCTb OCYIQeCTBJieHßjl ycrynxa; OTHOIIIeffßjl Me)K,ll;Y ueccaoaapaesr H ,ll;OJI)KHHKOM; 

YCJIOBH51, rrpa KOTOPLIX cnenyer CCLIJiaTbCjl Ha YCTYilKY B OTHOIIIeHHH ,ll;OJI)KHHK a, H mo6oft sorrpoc, CB513aHHLIH 

C HCilOJIHeHHeM HJIH HeHCilOJIHeHHeM ,D;OJI)KHHKOM CBOHX o6513aTeJibCTB" [CTaTb51 12 (2)]. 

6. KOJIJIH3ßjl Me)K,ll;Y CTaTbeH 12 PHMCKOH KOHBeHD;HH H npoexrassa CTaTeH 29 H 30 HaCT051~ero npoexra 

KOHBeHD;HH rrpencraanserca no CBOeMY xapaxrepy cxopee pe.n;aKD;HOHHOH H B MeHbllleH CTeneHH xacaercs 

np~HIIHaJibHOH CTOPOHLI. Ee MO)KHO H36e)KaTL, ecJIH BHeCTH He3Ha'IHTeJILHLie H3MeHeHH51 B q>OPMYJIHPOBKH 

rrpoexros 3THX CTaTeH H IIPHBeCTH HX B COOTBeTCTBHe C IlOJIO)KeffßjlMH CTaTbH 12 PHCKOH KOHBeHD;HH. 

7. qTO )Ke KacaeTC51 B03MO)KHblX KOJIJIH3HH C npoexrox CTaTLH 31, TO snecs CHTYaU:H51 HHa51, IIOCKOJibKY 

He51CHO, peryJIHp}'lOTC51 JIH PHMCKOH KOHBeHn;HeH sonpocsr npeHM}'IQeCTBeHHLIX rrpaa, a eCJIH peryJIHp}'lOTC51, TO 

KaKOe rrpaso C'IHTaeTCjl npHMeHHMblM. Cornacao O,n;HOH TO'IKe apeaas, crarss 12 He perymrpyer H He MO)KCT 

perynapoaars aorrpocsr npHopHTeTHL IX rrpas, IlOCKOJILKY B HeH pe'lb H,n;eT O norosope YCTYilKH , a He O rrepenaxe 

npasa co6CTBeHHOCTH Ha ,n;e6HTOPCK}'l0 3a,D;OJI)KeHHOCTb; Il03TOMY 3,D;eCb He MO)KeT 6LITb KOJIJIH3HH eo CTaTbeH 

31. B COOTBeTC'rBHH C ,n;pyroH TO'IKOH 3peHHj1, CTaTb51 12 perynapyer BOilPOCbl npHopHTeTHbIX rrpas H IlO,ll;'IHID[ eT 

HX JIH6o npasy, perynapyiomeeay ,n;e6HTOpCK}'lO 3a,ll;OJI)KeHHOCTb, JIH6o npasy, H36paHHOMY CTOPOHaMH B YCTynKe. 

M B TOM, H B ,n;pyroM CJIY'lae B THIIH'IHblX cnenxax O q>HHaHcHpOBaHHH non ,n;e6HTOPCK}'l0 3a,D;OJI)KeHHOCTb, 

CB513aHHblX C OilTOBblMH yC'cyIIKaMH, TpeTbHM CTOPOHaM BCCbMa TPY.n;HO yCTaHOBHTb npHMeHHMOe npaao, a 

npHMeHeHHe mo6oro H3 3THX nayx BapHaHTOB rrpasa npasener K JIOrH'leCKH aenocnenosarem.nsna pe3yJILTaTaM. 

Ilo3TOMY COMHHTeJILHO, 'ITO npasreneaae mo6oro H3 3THX ,n;Byx BapHaHTOB npasa 6LIJIO 6LI YMeCTHLIM HJIH naace 

COBMeCTHMbIM C OCHOBHOH n;eJILIO npoexra KOHBeHD;HH, COCT051~eH B o6ecne'leHHH onpe,n;eneHHOCTH H 
npe,n;cKa3yeMOCTH, 'ITO COKpaTHJIO 6LI CTOHMOCTb H c,n;enano 6LI Kpe,n;HTOBaHHe 6onee ,ll;OCTynHblM. 

8. B CJIO)KHBlllffXCjl o6CToneJibC'rBax MO)KHO npe,n;noJIO)KHTb , 'ITO HOpMa, COOTBeTC'rB}'lO~a51 npoeKTY CTaTbH 

31, MOrJia 6LI ,n;an - npH'leM ,ll;a)Ke rocy,n;apC'rBaM - yqaCTI-IHKaM PHMcKOH KOHBeHD;HH - y,n;o6H}'l0 B03MO)Kff0CTb 

no KpaftHeH Mepe IlOilbITaTbCjl yperyJIHPOBaTb Bonpoc, nopo,n;HBWHH TaK}'lO Heonpe,n;eneHHOCTb. B JII060M cnyqae 

TOT q>aKT, 'ITO, C. TO'IKH 3peffßjl HeKOTOpblX rocy,n;apCTB, OHH MOryT peWHTb 3TY npo6JieMy KaKHM-TO O,ll;HHM 

cnoco6oM, He 03Ha'laeT, 'ITO ,n;pyrue rocrnapCTBa He 6YJJ;YT HMeTb B03MO)KHOCTH paccMOTPeTh ee caMoCToneJILHO 

H pewHTh anoJIHe, B03MO)KHO, ,n;pyrHM cnoco6oM. Ami Toro 'IT06L1 yqecn mrrepec o6eHX KaTeropHH rocy,n;apCTB, 

Pa6oqag rpynrra IlO)KCJiaeT, B03MO)KH0, pa3peWHTb rocy,n;apCTBaM 3a51BJiflb orOBOPKY B OTHOWeHHH npHMeHeHH51 
rnaBLI VI. 

* * * 

CTaTL51 43. IlpHMeHeHHe rnaBLI VII 

ECJIH rnaaa VII 6y,n;eT COXpaHeHa H rocy,n;apC'rBaM 6y,D;YT npe,n;OCTaBJieHLI Ha BLI6op Pa3JIH'IHbie BapHaHTLI 

npHMeHeHH51 pa3,n;eJIOB I H II, Pa60'la51 rpynna MO)KeT IlO)KeJiaTb paccMOTpeTb BOnpoc 06 H3MeHeHHH 

q>OPMYJIHPOBKH npoeKTa CTaTbH 43, C TeM 'IT06LI Il03BOJIHTb rocy,n;apCTBaM c,n;enaTL BLI6op KaK B Il0Jlb3Y HOPM 

0 npeHM}'IQeCTBeHHblX npaaax, OCHOBaHHblX Ha pernCTpaD;HH, H npaBHJI perncTpan;HH, TaK H B Il0Jlb3Y TOJibKO 

npaBHJI pernCTpaU:HH C npHMeHeHHeM CBOHX BHYTpeHHHX, OCHOBaHHLIX Ha perHCTpan;HH, HOpM 0 

npeHMYIQeCTBeHHLIX npaaax (CM. npHMe'laHHe 3 K rnaBe VII). 
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* * * 

CTaTb.11 44. IlpaBHJia HJIH npouenypbI no BOnpocaM HeCOCTO.IITeJibH0CTH. 
He 3aTparnBaeMbie HaCTo.si:mefi KoHBemrnefi 

B CJI}"Iae ecJIH B npoexre CTaTbH 24 6y,n:eT coxpanea BapHaHT A, He06XO,IJ;HMOCTb B npoexre CTaTbH 44 
M0:>KeT ornacrs, IlOCKOJibKY o6w;a.si: <POPMYJIHPOBKa sapaarrra A ,Il;OmKHa OXBaTHTb BCe rrpasa yrrpaansromero B 
nene O HCCOCTO.IITeJibH0CTH, cyurecrsyromae cornacao npaay, pervmrpytomesry BOilPOCbl HeCOCT0.IITeJibHOCTH. 
Ilpoexr CTaTLH 44 M0:>KeT OKa3aTbC.II Heo6XO,Il;HMLIM B TOM CJI}"Iae, ecJIH B npoexre CTaTbH 24 6y,n:eT OT,IJ;aHO 
npennoxreaae BapHaHTY B, HO 3TO rrpa YCJIOBHH, 'lT0 6y,n:eT IlPHH.IITO penreaae O TOM, 'ITO nepexem, npaa, 
ynOMHHaeMLIX B sapaarrre B, He .IIBJI.lleTC.11 H He MO:>KeT .IIBIDITLC.11 acxepmraaronnn«. 

* * * 

Crarss 48. OroBopKH 

Paöonaa rpyrma noacenaer, B03MO:lKHO, paCCM0TpeTb sonpoc O ,n:onyCTHMOCTH orosopox, aarrpnssep, B 
oraonreaaa npoexra CTaTLH 9, ecJIH 6y,n:eT saeneaa IIHCLMeHIIa.si: cpopMa, HJIH CTaTbH 12, ecJIH He 6y,n:eT 
,Il;0CTHI'HyTO cornacae OTHOCHTeJILHO HLIHemHeH <POPMYJlHPOBKH, HJIH rro HCKJIIO'leHH.IIM K H0pMe, conepacameäca 
B rrpoexre CTaTLH 12, HJIH rnaasr VI, ecJIH He 6y,n:eT .D:OCTHrßYTO _ cornacae o crpepe ee npasreaeaas naöo o ee 
conepscanaa, 

* * * 


