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BBE,IJ;EHHE 

1. Ha CBOCH ,IJ.B!l,IJ;U,aTb BOCbMOH CCCCHH B 1995 ro,IJ.Y KoMHCCIDI 06cy,1J.Hna TCMY ycrynxa npH <pHHaHCHposaHHH 
,1J.e6HTopcKoil 3a,IJ.0JDKeHHocm H nopyxana Pa6o<Ceil rpynne no Me.>K,1J.YHapo,1J.Hoir norosopaoä npaxraxe 
D0,IJ.rOT0BHTb YHH<pHD,HposaHHblH 38K0H no 3TOH TCMC1

• 

2. Pa60'l8.SI rpynna npHC'I'}'IIHna K Bbm0nHCHHIO 3TOH 3!l,IJ;8'lH Ha CBOCH ,IJ.Ba,IJ.IJ,8Tb 'lCTBCPTOH CCCCHH C 
paccM0TPCHIDI PJl,IJ.8 npoexros YHH<pHD,HposaHHblX npasan, C0,IJ.epxa~CJI B ,IJ.0Kna,IJ.C I'eaepaasaoro cexperaps 
(A/CN.9/412). Ha 3aKpbITHH ceccaa Pa6oqas1 rpynna npocana Cexperapaar no,1J.r0T0BHTb nepecaorpeaasrä 
aapaaar npoexros YHH<pHD,HposaHHbIX rrpaaan Ha ocaose o6cy.lK,IJ.eHHH H peureaaä Pa6o<Ceil rpyrmsr (A/CN.9/420, 
DYHKT 204 ). 

3. B HaC'TOJIIIJ;CH 3aDHCKC C0,ll.epxaTCJI nepeCM0TpCHHbIC crarsa npoexros YHH<pHD,HposaHHbIX npasan H 
. P83'hSICHHTCnbHbIC npHMe<CaHHJI K npoeKTaM nonoaceaaä, Baeceaasre B TCKC'T ,IJ.06asneHHJI H H3MCHCHIDI 
D0,IJ.'lCPKHYTbI 0,IJ.H0H xeproä. ,D;aeTCJI 06w;as1 ccstnxa Ha CO0TBCTC'TB}'IOID;HC non0.lKCHIDI ,IJ.0Kna,IJ.a Pa6o<CCH rpynnsr 
(A/CN .9/420). 

1OcbHUH8JlbH1>Ie oT<Cen.r feeepan1,uoH AccaM6neu, DJ1THJieCJ1TlUI ceccHJI. IlononHeHHe N2 17 (A/50/ 17), 
ßYHKTbI 374-381. 
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IlPOEKTbl YHß<f>IUlßPOBAHHbIX IlPABßJI OB YCTYIIKE IlPß cJ>ßHAHCßPOBAHßß 
IlEBßTOPCKOß 3AilOJDKEHHOCTß 

H83BaHHe: 

IloCJJe aasepureaas paccMOTpeHIDI ccpepbI npHMeHeHIDI npoexros YffHq>HU,HpoBaHHbIX npaBHJI Pa60'IIUI 

rpynna MOJKCT noxeJiaTb paccMOTPCTb aonpoc 06 HX H83B8HHH. 

rJIABA I. C<f>EPA IlPßMEHEHß.H ß OBillßE IlOJIO)KEHß.H 

CTaTMI 1. Cd>epa npHMeHeHIDI 

1) [HaCToHWIUI KoHeeeuIDI] (HaCT011w1111 3aKoH] npHMeHHeTc11 K VCTVTIKaM MeJKJIVHapo11Hoif 11e6HTopcKoif 

38JIOJIJKCHHOCTH [H K MC,)KlIVH8DOJIHbIM VCTVIlKaM 11e6HTODCKOH 38JIOJIJKCHHOCTH, CJICJiaHHbIM) 

BapHaHT A: JIJIJI ueJieif d>HHaHcHpoeaHIDI HJIH KaKHX-JIH6o npyrnx KOMMCD'ICCKHX ueJieif, 

BapHaHT B: B KOHTCKCTC JIOrOBODOB d>HHaHCHDOBaHIDI. 

a) [ecJIH ue11eHT H JIOJIJKHHK HMCIOT ceoH KOMMep'lecKHe npennpIDITIDI e IloroeapHsa10meMc11 

rocVJiapCTBe] [ecJIH ueJieHT HJIH JIOJIJKHHK HMCCT CBOC KOMMCD'ICCKOe npeJIDDIDITHe B 3TOM rocVJiapCTBe]: 

HJIH 

[b) ~ HopMbI Me)K,lzyßapo,11;Horo xacraoro npaaa }'Ka3h1Ba10T Ha npHMeHeHHe npaaa 

Iloroaapasasoureroca rocynapcrsa]. 

~ Ile6HTopcKIUI JaJioJIJKeHHOCTb 11e1111eTcJ1 Me,)KlIVHapoJIHoif, ecJIH KOMMep11ecKHe npennpIDITIDI ueneeTa H 

JlOJIJKHHKa HaXOIDITCH B pa3HbIX rocynapCTBax. [YCTVTIKa JIBJIJICTCJI M.C,)KlIVHapOJIHOH, CCJIH KOMMCD'ICCKHC 

npeJIDDIDITIDI llCJlCHTa H ueccHoHapH.ll HaXOIDITC.ll B pa3HbIX rocynapCTeax]. 

CCblJIKH: AJCN.9/420, DYffKTbI 19-32. 
AJCN.9/420, npoexr CTaTbH 1(1). 

Il OHM C'laHIDI: 

ÜCHOBHIUI cd>epa npHMeHeHIDl/d>HHaHCHDOBaHHe 

1. Ha CBOCH npe,D;bI,tzyll.J;CH CCCCHH Pa60111U1 rpynna paccstorpena sonpoc O TOM, He CJIC,ll;YCT JIH orpaHH'IHTb 

ccpepy npHMeHCHIDI HaCTOH~ero TCKCTa CCblJIKOH Ha "cpHHaHCHpoBaHHe" HJIH, C ,11;pyroif CTOpOHbl, Ha 

"KOMMCP'ICCKylO" 1.1,CJlb YCTYIJKH. ß BapHaHTC A pa3JIH'IHC MCJK,D;Y 1.1,CJIHMH "q>HHaHCHPOBaHIDI" H "KOMMCp'ICCKHMH 

1.1,CJIHMH" He npOBO,ll;HTCH, DOCKOJlbK}' MHOrHe C,ll;CJIKH, KOTOpbIC Ha nepBbIH B3rJIJl,D; npe,D;CTaBJIJIIOTCH 

KOMMCP'ICCKHMH, HBJIJIIOTCJI no C~CCTBY O,ll;HOH H3 q>OpM q>HHaHCHpoBaHIDI. Kposre Toro, CCJIH ,ll;CJiaTb CCblJIK}' 
TOJlbKO Ha 1.1,CJlb q>HHaHCHpOBaHIDI YCTYIIKH, TO 3TO MOJKCT Henpe,D;HllMCpCHHO npHBCCTH K HCKJIIO'ICHHIO H3 ccpepbI 

,ll;CHCTBIDI npoexroa YffHq>Hl.l,HpOBaHHbIX npaBHJI C,ll;CJIOK, KOTOpbIC, JIBJIHHCb no CBOCMY xapaxrepy cpopMOH 

q>HHaHCHpoeaHIDI, nopoä CTPYKTYPHPOBaHbl TaKHM o6pa30M, 'IT06bI CJIYJKHTb ,ll;OCTHJKCHHIO o6~HX KOMMCP'ICCKHX 

1.1,CJICH, nanpasrep, cpaKTOpHHra ,ll;JIJI 1.1,CJICH öyxranrepcxoro yxera HJIH crpaxoaaaaa. Bonee Toro, CCblJIKa Ha 1.1,CJIH 
YCTYIIKH npHBHCCJJa 6bI 3JICMCHT HeyeepeHHOCTH B TOM, 'ITO xacaercs npHMCHCHIDI npoexros YffHq>Hl.l,HpOBaHHbIX 

npaBHJI, DOCKOJlbK}' HX npHMeHCHHC 6blJIO 6bI DOCTaBJICHO B 3aBHCHMOCTb OT roro HJIH aaoro TOJIKOBaHIDI YCTYIIKH 
B CB.ll3H C yCTaHOBJICHHCM ee 1.1,CJIH. 
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2. B xaxecrae OAHOro H3 Bl,ICK838HHJ,IX ua DPCAl,~CH CCCCHH Paöoxeä rpynnsr AOBOAOB B DOJl1,3Y 

orpaHH'ICHWI ccpep1,1 npHMCHCHWI npoexros YHH<pHU.HPOB8HHl,IX npaBHJI YCTYDKaMH, ocyw;eCTBJUICMl,™H B ll,CJUIX 

II <pHH8HCHp0B8HIDl11' 6bIJIO YK838HO Ha HC06XOAHMOCT1, H36CJK8TI, ,Izy6JIHPOBaHWI C KoHBCHlJ,HCH O MCJKAYHaPOAHOM 

cpaKTopHlll'C ("KoHBCHlJ,IDI o cpaKTopHHre") MHYlIIl. Cnenyer, OAHaKo, oTMeTHTb, ~o AaJKC eCJIH npoexrsr 
YffH<pHlJ,HpOBaHHl,IX npaBHJI 6y,IzyT npHMCIUITl,CJI TOJll,KO no OTHOlllCHHIO K YCTYDKaM AM ll,CJICH <pHHaHCHpoBaHWI, 

TO OHH 6y,IzyT ,1zy6JIHpOB8TI, KoHBCHU,HIO O cpaKTOpHHre, DOCKOJIJ,KY YCTynKa B KOHTCKCTC cpaKTOpHHra, KaK 
npaBHJIO, 6yACT YCTYDKOH B U,CJUIX <pHHaHCHpOBaHWI. BoT noqeMy 61,mo 3aJIBJICHO, ~o aonpoc OTHOlllCHIDI 

rrpoexros YffH<pHU.HPOBaHHl,IX npaBHJI K KoHBCHU,HH O cpaKTopHHre HJIH K APyrHM MCJKAYH8POAHO-npaBOBI,™ 
AOKYMCHTaM uenecooöpasaee peurars B pastxax cnemransaoro npasana, xacaioureroca MCJKAYH8POAH1,IX 

o6.ff38TCJl1,CTB rOCYA8PCTBa, npHHHM8IOIUCro npoexrsr YHH<pHU.HPOB8HHl,IX npaBHJI (npoexr CTaTJ,H 3). 

3. BapHaHT B npH3B8H YCT8HOBHTI, ccpepy npHMCHCHWI npoexroa YffH<pHU.HPOB8HHbIX npaBHJI TaKJKe B 

lllHPOKQM, HO BMeCTe c TeM H npaKTH'iecKOM 3HaqeHHH. Kposse Toro, oa npeanonaraer oxaar KaK YCTYDOK, 
. o6pa3YJOIUHX HCOTI,CMJICMYJO qaCTI, noroaopa <pHH8HCHPOB8HWI (aanpassep, ycrynxa npa cpaKTOpHHrOBl,IX 

CACJIKax), TaK H YCTYDOK, KOTop1,1e OC}'W;CCTBJUIIOTC.ff 80 HCDOJIHCHHC COBCPlllCHHO HHOro norosopa (aanpaaep, 

YCTYDKH npH CACJIKax npoexrnoro <pHHaHCHpoBaHWI). TaKOH DOAXOA COOTBCTCTBYCT DOAXOAY, s1,1pa60TaHHOMY 

Pa6oqeif rpynnoä Ha ee DPCAb~CH CCCCHH AJUI COACHCTBWI npHMCHCHHIO npaKTHKC <pHH8HCHp0B8HIDI 

38AOJIJKCHHOCTH c uemeo pacurapeaas AOCTyna K KPCAHTY (A/CN.9/420, DYHKTl,I 16 H 41). 

4. Toxaoe saaxearre DOIUITWI noroaopa <pHHaHCHpOB8HWI MOJKHO 61,IJio 61,1 onpeACJIHTI, B COOTBCTCTBHH C 

DOJIOJKCHIDIMH npoexra CT8TbH 2(2) HJIH OCTaBHTI, 6e3 onpeACJICHWI. Cnenyer OTMCTHTJ,, ~o onpeneneaae 

"norosop <pHHaHCHp0B8HWI"' xoropoe MOrJio 61,1 YCHJIHTI, 3JICMCHT HCODPCACJICHHOCTH, B03MOJKHO, 6yAeT TPYAHO 

s1,1pa60TaTb H, KPOMC TOro, npHBCJIO 61,1 K TOMY, ~o HCKOTop1,1e BHAJ,I npaKTHKH pHCKOBaJIH 61,1 61,rr1, 

HCKJIJOqeHHl,™H· C APyroH CTOpOHbl, TOT cpaKT, ~o 3TOT TCPMHH OCTaHCTC.ff 6e3 ODPCACJICHWI, MOr 61,1 C03AaTb 
csoero POA8 HCODPCACJICHHOCTb OTHOCHTCJll,HO ero TO'IHOro 3HaqeHWI, a 3TO DOJIOJKHTCJll,HI,™ o6pa30M 

cnoco6CTBOBaJIO 61,1 npH3H8HHIO B npoexrax YHH<pHU.HPOBaHHl,IX npaBHJI scex cyw;eCTBYJOIUHX Ha npaKTHKC 

pa3JIH'IHl,IX cpopM <pHH8HCHPOB8HWI, KOTop1,1e yxe 61,IJIH OTpa60T8Hl,I HJIH KOTop1,1e, B03MOJKHO, norpeöyercs 

orpaöorars Ha npaxraxe, C TCM ~061,1 peunrrs sonpoc O HC06XOAHMOCTH pacnnrpeaaa AOCTyna K 

HCAOporoCTOJIIUHM KPCAHTaM. 

5. Pa6oqaJI rpynna MOJKCT DO.>KCJl8Tb DPOAOJIJKHTJ, paCCMOTpeHHC sonpoca O BHAax npaKTHKH 
<pHH8HCHp0B8HWI, KOTop1,1e cnenyer OXBaTHTI, B AOKYMCHTC. ECJIH Paöoxaa rpynna B1,ICKa.>KCTC.ff 38 lllHpoKHii 

DOAXOA, TO DPHACTC.ff paCCMOTpCTI, sonpoc O TOM, MOryT JIH Te .>Ke CaMl,IC DOJIOJKCHIDI npHMCH.ffTJ,C.ff KO BCCM 

BHAaM npaKTHKH <pHHaHCHpOBaHWI, HJIH sonpoc O TOM, ~o DOMHMO HCKOTOpi,IX o6IUHX DOJIOJKCHHH, KOTop1,1e 

6y,IzyT npHMeH.ffTJ,C.ff KO BCCM BHAaM npaKTHKH <pHHaHCHPOBaHWI, DPHA~TC.ff DOArOTOBHTI, PBA onpeneneaasrx 

AODOJIHHTCJll,Hl,IX DOJIO.>KCHHH, HanpaBJICHHl,IX Ha penreaae npoönea, CB.ff38HHl,IX C DOTpe6HOCTJIMH B 
ODPCACJICHHl,IX BHAaX npaKTHKH <pHHaHcHpOBaHWJ. C MCTOAOJIOrffqCCKOH TOqKff 3pCHWI, Paöoxas rpynna MO.>KeT 

DOJKCJiaTb paccxorpers BCe BHAJ,I npaKTHKH OAHOBPCMCHHO HJIH, C Apyroif CTOpOHl,I, HanpaBHTI, CBOC BHHMaHHC 

nepBOHaqaJIJ,HO Ha TOT HJIH HHOH BHA HJIH BHAl,J npaKTHKH H paccaorpers Ha öonee D03AHCM srane sonpoc 0 

TOM, MOryT JIH npoexrsr YHH<pHU.HPOBaHHl,IX npaBHJI HaHTH npHMCHCHHC H no OTHOlllCHHIO K APyrHM BHAaM 

npaKTHKH. 

6. Cnenyer OTMCTHTJ,, ~o Ha npeA1,~eil: CCCCHH Pa6oqeif rpynrrsr 61,mo YK838HO, ~o cyw;eCTBYJOT 

C}'W;CCTBCHHl,IC paCXOJKACHWI MC.>K,Izy onpeACJICHHl,™H BHAaMH npaKTHKH, ~o onpaBA1,JB8CT HCOAHHaKOBOC HX 

paccMOTpeHHe s npoeKTax YHH<PHU.HpOBaHHl,IX npaBHJI. HanpHMep, s KOHTCKCTC o6cy)l{AeHWJ CTaTJ,H 9(2) 
DPCAb~ero npoeKTa 61,IJio Bl,JCKa3aHO MHCHHC, ~o qeTKOe npaBHJIO 06 OCB060JKACHHH AOJIJKHHKa OT 

OTBCTCTBCHHOCTH B cnyqae ocyw;eCTBJICHWI HM DJiaTe.>Ka lJ,CCCHOHapmo AO DOJiyqeHWI YBCAOMJICHWI MOJKCT HMCTI, 

HeraTHBHl,IC DOCJICACTBWI AJUI HCKOTOpbIX BHAOB npaKTHKH, TaKHX, KaK CCKblOPHTH3aU,WI, npH KOTOpl,IX 

OJKHA8CTC.ff, ~o AOJIJKHHK 6yAeT DPOAOJI.>KaTJ, ocyw;eCTBJUITI, DJiaTCJKH CBOCMY nepBoHaqaJil,HOMY KPCAHTOPY AaJKe 

DOCJIC YCTYDKH Ae6HTopcKOH 3aAOJIJKCHHOCTH (A/CN.9/420, DYHKT 108). 

7. KpoMe Toro, B KOHTCKCTe o6cyQeHWI CTaTbH 12 npe,-1,~ero npoeKTa Pa6oqaJ1 rpynna npHlllJia K 

B1,IBO,Izy, ~o HCKJIJOqeHWI, co,-epJKaIUHCC.ff B CTaT1,e 10 KoHBCHU,HH O q>aKTOpHHre (B03MCIUCHHC aBaHCOBl,[X 

DJiaTe.>KeH, ocyw;eCTBJICHHJ,IX AOJIJKHHKOM lJ,CCCHOHapmo s CJiyqae HenpasoMepHoro o6oraiueHWI HJIH 
HCA06pocoBeCTHOro DOAXOAa CO CTOpOHl,I lJ,CCCHOHapWI), He AOJIJKHJ,I BKJIJOqaTJ,C.ff B COOTBCTCTBYJOIUYJO CT8Tl,JO 

npoeKTOB YHH<pHU.HPOBaHHl,IX npaBHJI, DOCKOJIJ,KY 3TH BHAl,J HCKJIJOqeHHH npHcyw;H AOrosopy q>aKTOpHHra, H 

BOCDpOH3BCACHHe HX B npoeKTaX YHH<PHU.HPOBaHHl,IX npaBHJI MOJKCT C03A8Tb npeD.RTCTBWI AJU1 APyrHX BHAOB 
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q>HHaHcHposaHIDI ,ne6HTopcKoii 38.AOJUKCHHOCTH (A/CN.9/420, nyaxr 145). Bonee Toro, B03MOJKHO, npanercs 
p83pa6oTaTL cnea.HaJILHOC npaaano, ,nJI.sI roro '1To61,1 OXBaTHTL ycrynxy 'laC'I'H'ßll,IX H Hepa3,ACJll,Hl,IX mrrepecoa 

B ,ne6HTopCKOH 38,nOJUKCHHOC'I'H (A/CN.9/420, Il}'HKTLI 180-184). 

MeJKJIVHapo11HLIH xapaKTep 

8. B BBO)J.HOM npe)J.Jlo.lKeHHH CTaTLH 1 orpascea nonxon, B a.enoM no)J.)1.epxaHHLIH Pa6o'leii rpynnoä Ha ee 

npe,n1,~eii ceccmr, B COOTBCTC'I'BHH C KOTOPLIM npoexrsr YHH<PHD.HPOBaHHLIX npaBHJI )J.OJUKHLI OXBaTLIBaTL KaK 

MC.lK,lzyHapo,nHLie, TaK H BHYTPCHHHC YC'I'YßKH Me.lK)zyffapo,nHOH ,ne6HTOpCKOH 3a)1.0JUKCHHOC'I'H (A/CN.9/420, 

DYHKT 26). qTO xacaercs BeyTpeHHHX YC'I'YßOK Me.lK)zyffapo,nHOH .ne6HTOPCKOH 38,nOJUKCHHOCTH, npa KOTOPLIX 
uenerrr H u.ecCHOHapHH 6y.nyT HaX0)1.HTLC.sl B 0)1.HOH H TOR .lKe crpaae, a )J.OJUKHHK B npyroä, Paöoxas rpynna 
MOJKCT nozcenars He paccsrarpaaars sonpocsr, xacaionnrecs BffYTPCHHHX OTHOWCHHH (aanpaaep, OTHOWCHHH 

Me)IC)1.Y u.e,neHTOM H ueccaoaapaea) H 3aHHMaTLC.sl HCKJIIO'!IHTCJILHO Me.lK,IO'Hapo,nHLIMH OTHOWCHIDIMH (aarrpaxep, 
. OTHOWCHIDIMH MC)IC)1.Y ueccaoaapaex H )1.0JUKHHKOM H OTHOWCHIDIMH MC)IC)1.Y ueccaoaapaea H KPCAHTOpaMH 

uenesra B TOH Mepe, B KaKOH 3TH OTHOWCHIDI HOC.sIT MC.lK,IO'Hapo,nHLIH xapaxrep). Cnenyer OTMCTHTL, 'ITO 

KoHBCHD.HJI O q>aKTopHHre B OCHOBHOM }')1.CJljlCT BHHMaHHC Me.lK,IO'Hapo)1.HOMY xapaxrepy nepaoaaxansaoro 
.norosopa H npHMeIDieTC.sl TOJILKO no OTHOWCHHIO K YC'I'YßKaM Me.lK,lzyHapo)J.HOH .ne6HTOPCKOH 38)1.0JUKCHHOCTH 

(crarss 2.1). 

9. CcLIJIKa Ha Me.lK)zyffapO)J.HLIC YC'I'YßKH, KOTOpa.sI npHBC)J.CT K TOMY, 'ITO s npoexrax YHH<PHD.HPOBaHHLIX 

npaBHJI 6y.nyT OXBa'ICHLI MC.lK)zyffapo,nHLie YC'I'YßKH BffYTPCHHCH )J.C6HTopcKOH 3a)1.0JUKCHHOC'I'H, 61,ma BKJIIO'ICHa 
)1.Jljl Toro, '1To61,1 0Tpa3HTL npe,nJIO.lKCHHe, Bl,1)1.BHH}'TOC Ha npe)1.LmYfilCH CCCCHH Pa6o'leH rpyrmsr. 3TO 

npe)J.JIOJKCHHe <PHrYPHPYCT B KBa,npaTHLIX CK06Kax, DOCKOJll,K}' OHO noposcnaer pan onaceaaä, a HMCHHO: nna 
BffYTPCHHero )J.OJUKHHKa, ocoöeaao CCJIH OH jlßJljlCTC.sl norpeösrreness, 61,mo 61,1 HCJKCJiaTCJll,Hl,IM OqyTHTLCJI B 

HHOM npaBOBOM peJKHMe TOJILKO DOTOMY, 'ITO BffYTPCHHHH Kpe)J.HTOP npHIDIJI peureaae YC'I'YßHTL CBOIO 

.ne6HTOPCKYJO 38,nOJUKCHHOCTL HHOC'I'paHHOMY U.CCCHOHapHJO; TaKOH nonxon MOJKCT nenpenaassepeaao npHBCCTH 

K p83)1.CJICHHIO H HeysepeHHOC'I'H, noCKOJll,K}' BffYTPCHHHC .ne6HTopcKHe 3a)J.OJUKCHHOCTH 6y.nyT 

pernaaearapoaarsca HHLIM npaBOBLIM pe.lKHMOM B 3aBHCHMOC'I'H OT Toro, nepeurna JIH OHH K HHOC'I'paHHOMY 
ueccaoaapmo HJIH HCT, 'ITO )J.OJUKHHK He MOr npe,nBH)J.CTI, B MOMCHT 3aKJIIO'ICHIDI nepaoaaxansaoro norosopa; 

nonsrrxa OXBaTHTL BffYTPCHHHC .ne6HTopcKHe 3a)J.OJUKCHHOCTH MO.lKCT HeraTHBHO 0Tpa3HTLC.sl Ha npHIDITHH 
Me.lK)zyffapO)J.HOro perncrpa, DOCKOJILK}' rocynapcraa, cornacasuraecs Ha MC.lK)zyffapO)J.H}'IO peracrpaumo 

BffYTPCHHHX .ne6HTopcKHX 38,nOJUKCHHOCTCH, CTOJIKH}'TC.sl CO MHO.lKCCTBOM TPYAHOC'I'CH (A/CN .9/420, DYffKTl,I 27-29 

H 159). 

10. C npyroä C'I'OpOHLI, OXBaT Me.lK,IO'Hapo,nHLIX YC'I'YßOK BffYTPCHHCH ..ne6HTopcKOH 38,nOJUKCHHOC'I'H MO.lKCT 

cnoco6C'I'BOBaTL q>HHaHCHpOBaHHIO .ne6HTopCKOH 3a)J,OJUKCHHOC'I'H 38 C'ICT npeaocraaneaaa seyrpeHHHM 

KOMMepcaHTaM öonee JICrKOro nocryna K MC.lK)zyffapo,nHLIM <l>HHaHCOBLIM PLllfKaM (aanpaaep, nyTCM 

CCKLIOpHTH38U.HH .ne6HTOPCKHX 38,nOJUKCHHOCTCH no KPC)J.HTHLIM KaPTO'IKaM). Kposse TOro, TaKOH nonxon MO.lKCT 

YCHJIHTI, KOHKYPCHU.HIO MC)IC)1.Y <l>HHaHCOBLIMH Y'IPCQCHIDIMH, DOJIOJKHTCJll,Hl,IM HTOroM xoropoä 6y,neT 

DOHHJKCHHC U.CHLI xpemrra. Bonee Toro, pacwHpCHHC c4>ep1,1 npHMCHCHIDI npaBHJI D03BOJIHT )J.OC'I'H'IL 6onee 

BLICOKOH creneHH YHH<l>HKaU.HH H onpe,neJICHHOCTH. 

11. IlpH onpe.neneHHH Toro, KaKHM no.nxo,naM CJIC)1.0BaTL, Pa6o'la.sI rpynna MOJKCT noJKeJiaTL B3BCCHTI, 

noTCHU.HaJil,Hl,IH HC)J.OC'I'aTOK )1.Jljl )1.0JUKHHKa, KOTOPLIH BLIHYQCH OC~CC'I'BJljlTI, nJiaTeJK HHOC'I'paHHOMy 

Kpe,nHTopy, H noTCHU.HaJil,HYJO BLirOA}' KaK )1.Jljl u.e,neHTa, TaK H )1.0Jl)KHHKa OT DOJIY'{CHIDI 6onee WHPOKOro 

.nocryna K 6onee )J.CWCBOMY KPCAHTY- KpoMe TOro, )J.Jljl CHHJKCHIDI noTCHU.HaJILHLIX HeraTHBHl,IX DOCJIC)J.C'I'BHH 

MC.lK,lzyHapO)J.HOH YCTYIIKH )1.Jljl HHTepecoB BHYTPCHHero )1.0JUKHHKa, B '18C'I'HOCTH )J.OJUKHHKa, jlßJljlJOUJ;eroc.sI 

noTpe6HTeJieM, Pa60'la.sl rpynna MO.lKCT no.lKeJiaTL paCCMOTpCTL sonpoc, Kaca10w;Hiic.s1 HCKJIIO'IHTCJILHO 

KOMMCp'ICCKHX OTHOWCHHH (HanpHMep, OTHOWCHHH MC)IC)1.Y u.e,neHTOM H U.CCCHOHapHeM). 

12. B Ka'ICCTBC aJILTCpHaTHBLI 3TOMY no.nxo,-y MO.lKHO OXBaTHTL H OTHOWCHIDI Me)IC)1.Y u.eccHoHapHeM H 

)1.0JUKHHKOM, 0)1,HaKO nepeCMOTPCTI, p.s1.n DOJIO.lKCHHH C U.CJll,IO CIDITL npo6JICMLI, KacalOUJ;HCC.sl 38UJ;HTl,l 

noTpe6HTeJieii. TaK, HanpHMep, B noTpe6HTCJILCKOM KOHTCKC'I'C, B03MO.lKHO, noTpe6yeTC.sl npHIDITL DOJIO.lKCHHe 
0 He,nonyC'I'HMOCTH ycrynKH; C)J.CJiaTL HC)1.CHCTBHTCJll,Hl,IM HJIH 3aTpy,nHHTI, OTKa3 OT B03Pll.lKCHHH; 3alll;HT}' 

)1.0JUKHHKa noTpe6yeTC.sl DO)J.KpenHTL HOBLIMH DOJIOJKCHIDIMH; DO)J.XO)J., OCHOBaHHLIH Ha OC~CC'I'BJICHHH nnaTe.lKa 

Ha 6aHKOBCKHH C'ICT HJIH no DO'ITOBOMY a.npecy, npH,neTCJI paccMOTPCTL no,npo6Hee (npoeKT C'I'aTLH 19); H 

npH)1.CTC.sl p83pa6oTaTL )1.0DOJIHHTCJILHLie DOJIOJKCHIDI, KaCalOUJ;HCCJI TaKHX sonpocos, KaK O'lepe)J.HOCTI, 
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YAOBnCTBOpCHIDI Tpe6osaHHH HHOCTpaHHLIX H BffYTPCHHHX u.ecCHOHapHCB BffYTpeHHHX AC6HTopCKHX 
3~0JUKCHHOCTCH HnH APyrHX BffYTPCHHHX KPCAHTOpOB U.CACHTa. 

TeppHTODH&nLHaJI ccbepa DDHMCHCHHJI 

13. ßo,JUIYHKT (a) npH3BaH OTPa3HTL BLICKa3aHHOe Ha npeALrm'UJ.CH CCCCHH Pa60'ICH rpynnsr MHCHHe O TOM, 
'ITO u.ecCHOHapHH He 06J13aTenLHO AOJUKCH HMCTL caoe KOMMep'ICCKOe npeADPIDITHC B rocynapcrse, npmUIBWCM 
npoexrsr YHH<l>HUHPOBaHHLIX npasan, DOCKOnLKY npa TpaHcrpaHH'IHLIX ycrynxax U.CCCHOHapHii, KaK npasano, 
6yACT CTpeMHTLCJI npHBCCTH YCTyDKY s acnonaeaae s TOM rocynapcrse, fAC HaXOAHTCJI AOJUKHHK HnH U.CACHT 
(A/CN.9/420, DYfflCT 30). Pa60'l8JI rpynna MOJKCT noscenars BHOBL paCCMOTpeTL 3TOT DOAXOA, DOCKOnLKY MOryT 
B03HHKaTL cnysaa, npa KOTOPLIX peneBaHTHLIM OKaJKCTCJI npaao rocyaapcraa, B KOTOpOM ueccaoaapaä HMCCT 
CBOC KOMMCp'leCKOC npeADPHJITHe, ecmr 3TO npaso JIBMCTCJI npHMCHHMLIM H npenycstarpaaaer, 'ITO CYALI 3TOro 
rocyaapcraa pacnonarator COOTBCTCTByIOllJ;CH IOPHCAHKUHCH (YCTYDKH HCPCAKO COAepJKaT oroBOPKY, B 
COOTBCTCTBHH C KOTOpOH IOPHCAHKUHCH H~CMIOTCJI CYALI CTpaHLI U.CCCHOHapIDI). CneAYCT OTMCTHTL, 'ITO 
KoHBCHU.IDI O cpaKTopHHre Tpe6yeT, 'IT06LI U.CACHT H AOnJKHHK HMCnH CBOH KOMMCP'ICCKHC DPCADPIDITHJI B 
Pa3HLIX rocynapcraax H 'IT06LI 3TH rocynapcrsa H rocyAaPCTBO, B KOTOPOM U.CCCHOHapHii HMeeT CBOC 
KOMMCp'ICCKOe DPCADPIDITHC, 6LIJIH ,Il.orosapHBaIOIIJ.HMHCJI rocyaapcraaser (CTaTLJI 2.l(a)). 

14. IlOADYHKT (b) 61,rn noMeweH s KBaAPaTHLie c1to6KH nocne Toro, KaK Ha npeALI,IJYIIJ.CH ceccaa Paöoxeä 
rpynnsr 6LIJIO BLICKa3aHO onaceaae OTHOCHTCnLHO roro, 'ITO CCLIJIKa Ha HOPMLI MCJKAYHapOAHOro xacruoro npasa 
AM ueneä onpeneneaas ccpepLI npHMCHCHHJI npoeJCTOB YHH<l>HD.HPOBaHHLIX npasan 06J13aTenLHO npHBHCCCT 
3nCMCHT aeonpeneneaaocnr (A/CN.9/420, DYHKT 31). CneAYCT OTMCTHTL, 'ITO 3TO nonOJKCHHe 61,uro COCTasneHO 
Ha ocaoae CTaTLH l(l)(b) KoHBCHU.HH OpraHH3aIJ.HH O61.CAHHCHHLIX HaIJ.HH o norosopax MeJKAYHapoAHOH KYOnH­ 
npoAaJKH rosapoa ("KOHBCHIJ.IDI O Kynne-npoA8JICC11

). 

KoHBCHUIDI HnH THOoeoif 3aKoH 

15. HLIHCWHHH aapaarrr npoeJCTOB YHH<l>HUHPOBaHHLIX npaaan COACPJKHT PJIA anLTCpHaTHBHLIX npoexros 
nonOJKCHHH, Tpe6yIOw;HX CAenaTL BLI6op C TO'IKH 3pCHHJI cpopMLI MCJKAY KOHBCHU.HCH HnH THDOBLIM 3aKOHOM 
(aanpaaep, nyHJCTLI l(a) H (b) npoexra CTaTLH 1, npoexr CTaTLH 3 H npoexrst CTaTeH 21-23). Ecna AOJCYMCHT 
6YACT DOAfOTOBneH B cpopMe KOHBCHU.HH, TO DOAOHAYT nepaas DOMCIIJ.CHH8JI B KB~paTHLIC CK06KH 
cpopMynHpoBKa nyHJCTa l(a), a TaKJKe DYHKT l(b). Ecna paöora KoMHCCHH AOJUKHa npHHJ1TL cpopMy ranoaoro 
3aKOHa, TO MOJKHO 6yAeT coxpamrrs BTOPYJO BILJIIO'ICHHYJO B KB~paTHLIC CK06KH cpopMynHpOBKY B DYHKTC l(a), 
a DYHKT l(b) YTPaTHT CBOC 3Ha'ICHHe. 

16. ßcXOAJI H3 BLiillCCKa3aHHOro, Pa60'l8JI rpynna MOJKCT DOJKenaTL paCCMOTpeTL B COOTBCTCTBYJOIIJ.CC speMJI 
Ha HLIHCWHCH CCCCHH cpopMy TCKCTa, KOTOPLIH npeACTOHT DOAfOTOBHTL c nensso DPHHJITIDI paöoxero aapaatrra, 
Pa6o'1Hii aapaaar MOJKHO BHOBL paCCMOTPCTL Ha 6onee D03AHCM srane C yqeTOM COAepJKaHHJI npoexros CTaTCH. 

17. Booöme rosopa, B nonsay KOHBCHU.HH MOJKHO npHBCCTH TOT AOBOA, 'ITO OHa D03BOnHT A06HTLCJI 6onee 
BLICOKOH CTCDCHH YHH<l>HKaU.HH H onpeneneaaocra H 'ITO OHa nyqwe scero DOAXOAHT AM roro CJl}"l8JI, ecna 
6YACT yqpeJKACH BCCMHPHLIH peracrp, B TO speMJI KaK THDOBOH 3aKOH noasonar rocynapcraasr 6onee m6KO 
DOAXOAHTL K eonpocy YBJl3KH npoexros YHH<l>HUHPOBaHHLIX npaaan CO CBOHM BffYTPCHHHM 3aKOHOAaTenLCTBOM 
(no sonpocy xparxoro o6cy)KACHIDI npo6neMLI pemc-rpau.HH B KOHTCKCTe KOHBCHU.HH HnH THDOBoro 3aKOHa 
CM. npHMe'laHHC 8 K npoeKTy CTaTLH 18). 

ßMnepaTHBHLIH HnH HCHMnepaTHBHLIH xapaKTep npaBHn 

18. Pa60'l8JI rpynna MOJKCT noJKenaTL paCCMOTPCTL AODOnHHTCnLHLIH sonpoc O TOM, cneAYCT nH 

DPCAOCTaBMTL CTOpOHaM YCTYDKH (U.CACHT-U.CCCHOHapHH), a TaKJKe CTOPOHaM nepsoHa'lanLHOro AOrosopa 
(U.CACHT-AOJUKHHK) CB060AY orosapHBaTL npHMCHCHHC npoeKTOB YHH<l>HUHPOBaHHLIX npaBHn B u.enoM HnH 
'laCTH'IHO. 

19. ßpoTHB nonoJKCHHJI O CB060AC BLI6opa MOJKHO 61,uro 61,1 DPHBCCTH PJIA AOBOAOB, BJLJIIO'l8JI cneAyIOw;He: 
TPCTLH CTOpOHLI He 6yAYT HMCTL B03MOJKHOCTH nposepHTL TOT cpaKT, Aenan nH paHee U.CACHT YCTYDKH, npH 
KOTOPLIX U.CACHT H nepeoHa'lanLHLIC U.CCCHOHapHH MOrnH HCJLJIIO'IHTL npHMCHCHHe npoeJCTOB YHH<l>HUHPOBaHHLIX 
npaBHn; Heu.enecoo6pa3HO AODYCKaTL TaKoe nonoJKCHHC, npH KOTOpOM CTOPOHLI YCTYDKH HnH nepBOHa'lanLHoro 
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noroaopa M0ryT onpenensrrs npaso, peryJIHPYJOWCC nepena'IY co6CTBCHHOCTH no ne6HTOPCKOH 3AA0JUKCHH0CTH, 
'IT0, KaK npaBHJI0, He 0TH0CHTC.R K K0MDCTCHIJ,HH CT0P0H B paMKaX HX aBT0H0MHH; H 'IT0 Heo6XOnffMOCTH B 
ß0JI0.lKCHHH 0 caoöoae BLI6opa HeT, D0CK0JILKy npenCTaBJI.RCTC.R MaJI0Bepo.RTHLIM, 'IT0 uenear, U,CCCHOHapHH HJIH 
noJDKHHK D0.lKCJiaeT HCKJIIO'IHTL npHMCHCHHe npaBHJI, npH3B8HHLIX pacWHpHTL noCTYD K xpemrry, 

20. C ,IJ.pyroii CTOp0HLI, B ßOJIL3Y D0JI0.lKCHH.!I 0 csoöoae BLI6opa M0.lKH0 DPHBCCTH CJICnflOWHC ,IJ.0B0,IJ.LI: 
,IJ.0JDKHHK M0.lKeT HMCTL 3aKOHHLIH mrrepec K T0MY, 'IT06LI HCKJIIO'IHTL npHMeHeHHe npoexros YffHq>Hll,Hp0BaHHLIX 
npaBHJI B CHJIY T0ro, 'IT0 ero npaaosoe D0JI0.lKeHHe M0.lKeT H3MeHHTLC.R KaK CJie,IJ.CTBHe YCTYDKH; H 
HMnepaTHBHLIH pe.lKHM M0.lKCT 6LITL MeHee npHeMJieM, 'leM pe.lKHM, paspeurasounrä CT0p0HaM ,IJ.eJiaTL 0T Hera 
0TCTYDJieHHe. 

21. CJie,IJ.YCT 0TMCTHTL, 'lT0 Ha 0CH0B8HHH CTaTLH 3 KoHBeHU,HH 0 <paKTopHHre o6e CT0p0HLI norosopa 
<paKT0pHHra H CT0P0HLI nepaoaaxansnoro noroaopa M0ryT HCKJIIO'IHTL npHMeHeHHe KoHBeHU,HH B U,CJI0M . 

. OnuaKo Ha 0CH0B8HHH CTaTLH 3(b) KoHBeHU,HH 0 <paKTOpHHre HCKJIIO'leHHe, coaepscameeca B _nepB0H8'laJILH0M 
norosope, HMeeT CHJIY no 0TH0WeHHIO K <paKTopy (u,eCCHOHapHIO) T0JILK0 B TOH CTeneHH, B KOTOP0H <paKTop 
D0JIY'{HJI npenaapsrrensaoe DHCLMCHH0C yee,IJ.0MJieHHe 06 3T0M HCKJIIO'leHHH. 

22. ECJIH B npoexrax YHHq>Hll,Hp0BaHHLIX npaBHJI 6yneT npHH.RT D0,IJ.X0,IJ. CB060,IJ.LI BLI6opa, T0 Paöoxaa rpynna 
M0.lKeT D0.lKeJiaTL paccssorpers sonpoc K0JIJIH3HH oxepenaocreä Y,IJ.0BJieTB0peHH.!I Tpe6oeaHHH B 0TH0WeHH.!IX 
MeJKJJY neccaoaapasoaa, npaaa K0T0PLIX 6y,1J.YT oöecnexaaarscs npoexrassa YffH<pHIJ,HpoeaHHLIX npaBHJI, H 
ueccaoaapseoaa, npaaa K0T0PLIX M0ryT peryJIHP0BaTLC.R HHLIM npaB0BLIM pe.lKHM0M KaK CJie,IJ.CTBHe HCKJIIO'leHH.!I 
npHMeHeHH.!I npaBHJI. 

CTaTL.11 2. OnpeneJieHH.11 

.IlruI ueJieii HaCTo.Rmeif [KoHBeHUHH) [HaCTo.11mero 3aKoHa]: 

1) "YCT}'llKa" osaaxaer comacHe Ha nepenasy ne6HTopcKOH 3AA0JUKeHH0CTH 0,IJ.HOH CTOPOHOH ("u.eneHTOM") 
npyroii cropoae ("u,eccHoHapHIO") ( ... ) nocpe,IJ.CTB0M nponasor, e xaxecrae oöecneseaaa ucnoJIHeHH.!I 
o6.R3aTeJILCTBa HJIH HHLIM o6pa30M, 38 HCKJIIO'lCHHeM nepena'lH H/HJIH HHil0CCaMeHTa nepeB0ilH0ro BeKceJI.R <. .. ). 

[2) "Ilorosop d>HHaHcuposaHH.1111 03Ha'laeT norosop, B paMKax KoToporo ueneHT yCTVTiaeT cso10 ne6HTopcKVIO 
3anoruKeHH0CTL ueccuoHaDHIO, B T0 speM.11 KaK uecCHOHapHif o6ecne'lHBaeT d>HHaHCHDOBaHHe HJIH npyrne 
cooTBeTCTBYJOlllHe ycJIVrH ueneHzy HJIH npyroMy JIHUY { ... ). Ilorosopb1 d>HHaHcHposaHH.!I BKJ110'la10T d>aKTopHHr, 
d>opd>eHTHHr, ped>HHaHCHDOBaHHe, B 'l8CTH0CTH ceKLIODHTH3aUHIO, H npoeKTH0e d>HHaHCHDOBaHHe, HO He 
orpaHH'lHBalOTC.11 HMH]. 

3) "~e6HTOpCKa.!I 3AAOruKCHHOCTL" oaaaxaer JIJ06oe npaao Ll D0JIY'l8TL HJIH Tpe6osaTL nnarexc ,IJ.eHe.lKH0H 
CYMMLI B JIJ06oif BaJIIOTe [HJIH T0BapoM, JierK0 nepeB0ilHMblM s neHe.lKHLie cpenCTBa]. 

fil "Ile6HTopcKa.11 3anoJI.)KeHH0CTL11 BKJIJO'laeT, HO He orpaHH'lHBaeTc51 3THM: 

.U n106oe npaso, B03HHKa101Uee H3 norosopa {"nepsoHa'laJILHoro norosopa"), 3aKJ110'leHHoro Me.>K.IIV 
ueneHT0M H TpeTLeif CTODOHOH {11Il0JI.lKHHK0M11

); 

ill 

iill 

6V11Vll.Ia.!I ne6HTODCK8.!I 3all0JI.)KeHH0CTb: [H 

hl. 

'laCTH'IHLie H Hepa3neJibHLie HHTepeCbl B ne6HTODCKOH 38IlOJI.)KeHHOCTH]. 

"Ile6HTopcKa.11 3anoruKeHH0CTb11 He BKJIJO'laeT: Ll 

"6y11Vllla.R ne6HTODCK8.!I 3anoruKeHH0CTb11 osuaxaer: 

fil ne6HTODCKVIO 38Il0ruKeHH0CTL, K0T0Da.11, B03HHK8.!I H3 norosopa, cyweCTBVJOlllero Ha M0MeHT 
VCTVTIKH, He nonJie.lKHT HCil0JIHeHHIO Ha M0MeHT VCTVTIKH HJIH eme He nonKpenJieHa HCil0JIHeHHeM: H 
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h} ne6HTODCKVIO 3aJlOJl}l{CHHOCTb. KOTODjUI MO}KCT B03HHKHVTI, H3 norosopa, nonnHcaHHe KOTOporo 
O}KffnaeTc.R nocne 3aKJIIO'leHHJI cornaweHH.R 06 VCTVIIKe. 

~ "IloTpe6HTeJILCK8.JI ne6HTODCKjUI 3aROJl}l{CHHOCTb" 03HB'IBCT ne6HTODCKVJO 38ROJI}KCHHOCTL. B03HHKaIOWVIO 
H3 cnenKH, cosepwaeMoH nJI.R ueneH JIH'IHoro, ceMeifHoro HJIH noMawHero HcnoJIL3oBaHH.R.] 

fil HilHCLMCHHjUI d>opMaH 03Ha'laeT JII06VJO d>opMy coo6weHH.R. KOTODa.R Il03BOJI.RCT o6ecne'IHTL DOJIHVIO 
pemCTpaUHIO COJlCD}KaWeüC.R B C006WCHHH HHd>OpMaUHH H DDOBCCTH VJlOCTOBCDCHHC DOJlJIHHHOCTH ee HCTO'IHHKa 
npH DOMOWH o6wenpH3HaHHLIX CDCJlCTB HJIH npouenyDLI, cornacoBaHHOü ornpaBHTCJICM H anpecaTOM 
coo6rueHH.R. 

1} EcJIH CTODOHa HMCCT 6onee onHoro KOMMCD'ICCKOro npennpH.RTH.R. TO KOMMCD'ICCKHM npennpH.RTHCM 
.RBJI.RCTC.R TO H3 HHX, KOTOpoe HMCCT CaMOC HenocpenCTBCHHOe OTHOWCHHe K COOTBCTCTBVJOWCMV norosopy H ero 

. HCDOJIHCHHIO C V'ICTOM o6CTO.RTCJILCTB. H3BCCTHLIX HJIH npenycMaTDHBaeMLIX CTODOHaMH B JII06oH MOMCHT JlO HJIH 
Ha MOMCHT 3aKJIIO'ICHHJI 3Toro norosopa. EcJIH CTODOHa He HMeeT KOMMCD'ICCKoro npennpH.RTHJI. TO CCLIJlKa 
ROJI}Kffa neJiaTLC.R Ha ero DOCTO.RHHOe MCCTO}KHTCJILCTBO. 

CcLmKH: A/CN.9/420, nyHKTbl 33-44 H 180-184. 
A/CN.9/420, npoexrsr CTaTeH 1(2), 2 H 9(4). 

IlpHMe'laHH.R: 

''YCTVIIKa" 

1. Onpenenexae "ycrynxa" 6Lmo nepepaöoraao, c TeM 11To6L1 naTL B HeM ccLIJlKY Ha cornaureaae Me~ 
uenearoa H UCCCHOHapHeM BMCCTO CCLIJlKH Ha cl>aKTH'ICCKYJO nepeaaxy, DOCKOJILKY 3TOT pe3yJILTaT AOCTHraeTC.R 
C DOMOLULIO nepeCMOTpeHHLIX npoexros crareä 6 H 7 ("nepena11a YCTYDKH"). 3TO H3MCHCHHe, a TaK}Ke 
COOTBCTCTBYJOLUHH nepecssorp npoexros CTaTeH 6 H 7 npH3BaH peunrrs npoönesty xerxoro pa3rpaHH'ICHHJI Me~ 
DOIUITIIJIMH IOPHAH'ICCKOü CHJILI H BCTYDJICHHCM B CHJIY YCTYDKH, 0 KOTOPLIX urna pe'IL B xone o6cy}K,lleHHJI 
DOJIO}KCHHJI 06 ODTOBOH YCTYDKC Ha npenLIAYLUCü CCCCHH Pa6011eil rpynnsr. CJICnYCT OTMCTHTL, 'ITO cornacao 
HLIHCWHCMY onpeneJICHHIO "ycrynxa" nepenaxa ne6HTOPCKOH 3ßAOJI}KCHHOCTH Ha OCHOBaHHH npHMeHCHHJI npaaa, 
KOTOpoe MO}KCT 6LITL YB.R3aHO C coo6paJK.eHH.RMH ny6JIH'IHOro nopsnxa, 6LIJla 6LI HCKJIIO'leHa H3 c4>epLI 
npHMeHCHHJI npoejcroa YHHcl>HUHPOBaHHLIX npaBHJI. 

2. ßcKJIIO'ICHHe ne6HTopCKOü 3ßAOJI}KCHHOCTH, nepenaaaeseoä nyTCM HH,llOCCaMCHTa nepeaonaoro BCKCCJI.R, 
COOTBCTCTBYCT npHH.RTOMY Pa6011eH rpynnoä Ha ee npenLIAYLUCü CCCCHH nonxony, B COOTBCTCTBHH C KOTOpbIM 
CJICnfCT OXBaTHTb sce npHMCJUICMLie Ha npaxraxe BH,llbl YCTYDOK, 3a HCKJIIO'ICHHeM nepenasn ne6HTOPCKOH 
3ßAOJI}KCHHOCTH nocpencrsoss HH,llOCCaMeHTa (A/CN.9/420, nyHKTLI 38-39). MO}KCT DOKa3aTLC.R, 'ITO e CHJIY Tex 
}KC nosonoa, xoropste 6LIJ1H npaseneasr Pa6011eil rpynnoä, Heo6xonHMo TaK}Ke HCKJIIO'IHTL H nepenasry 
ne6HTOpCKOH 3a,llOJI}KCHHOCTH nocpeacraoss nepenaxa oöoporaoro AOKYMCHT' Ha npen1>.RBHTCJI.R. Ccstnxa Ha 
"cl>HHaHCHpOBaHHe" 6LIJla HCKJIIO'ICHa H3 TCKCTa Ha OCHOBaHHH BLICKa3aHHLIX Ha npenLinYLUeH ceccaa Pa6011eH 
rpynnsr orosopox o Heo6xonHMoCTH BBeCTH 3JieMeHT "cl>HHaHcHpoeaHH.R" B onpeneneaae "ycrynxa" (NCN.9/420, 
nyHKTbl 40-43). CcLIJlKa e npoexre CTaTLH 1 Ha norosop cl>HHaHCHpOBaHH.R HJIH Ha UCJIL cl>HHaHcHpoBaHHJI 
YCTYDKH npenCTaBJI.RCTC.R ,JlOCTaTO'IHOü C TO'IKH 3pCHHJI orpaHHCHHJI c4>epbl npHMeHeHHJI npoexroa 
YHHcl>HUHPOBaHHLIX npaBHJI YCTYDKaMH, coeepwaeMLIMH B KOHTCKCTe cl>HHaHCHpOBaHHJI. 

3. Pa6011a.11 rpynna MO}KCT IlO}KCJiaTL onpenemrrs TepMHHbl "uenear", "ueccaoaapaü" H 11,llOJI}KffHK" 6onee 
nonpoöao, B 'laCTHOCTH, AJI.R Toro, 'IT06LJ YTO'IHHTL, MOrfT JIH B xaxecre TaKHX JIHU sucrynars cl>H3H'ICCKHe JIHUa, 
KOMnaHHH, npaBHTCJILCTBa HJIH rocyaapcraeaasre yqpe}K,lleHH.R, He3aBHCHMO OT Toro, .SIBJI.RIOTC.SI JIH OHH 
HaUHOHaJILHLIMH HJIH HHOCTpaHHLIMH, C}'UJ.CCTBYJOT OHH HJIH HCT Ha MOMCHT YCTYDKH. Cnenyer OTMCTHTL, 'ITO 
B HCKOTOPLIX npaBOBLIX CHCTeMax AJI.11 Toro, 'IT06LI 'ICTKO nposecra pa3rpaHH'ICHHe Me~ 3aeMLUHKOM Ha 
OCHOBaHHH norosopa cl>HHaHcHpOBaHH.R (r.e. ueneHTOM) H ,llOJI}KffHKOM YCTYDJICHHLIX ne6HTopcKHX 
3a,llOJI}KCHHOCTeH, HCDOJIL3YCTC.R TepMHH 11,llOJI}KffHK" AJI.11 o603Ha'leHH.R nepaoro DOH.SITHJI H TepMHH "ne6HTop" 
AJI.R o6o3Ha'leHH.R nocnenaero. Kpoae TOro, cnenyer oTMeTHTL, 'ITO npa cnenxax CCK1,IOpHTH3aUHH aepenxo 
HCDOJIL3YCTC.R TepMHH "oparaaarop" AJI.11 o603Ha'ICHH.R nepaoaaxansaoro ueaea'ra, T.e. JIHUa, B DOJIL3Y xoroporo 
ne6HTOPCKa.R 3ßAOJI}KCHHOCTb B03HHKaeT H3 nepBOHa'laJILHOH cnenxa, B OTJIH'IHC OT nocJienYIOmero ueneHTa, 
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KOTOpblH YCTYJ18CT ,11.e6HTOPCJCYIO 38,11.0JUKCHHOCTJ, cneuaansaoä U.CJICBOH xopnopaumr, KOTOpaß l.l,CJIHKOM 

npHHa,D.Jle.>KHT noCJte,D.YIOlll.CMY l.l,C,11.CHTY- 

"Ilorosop cbHHaHcHposaHIDI" 

4. IlYHKT 2 npH3B8H ,11.an, IIIHpOKOe H m6Koe onpenenemre norosopy <l>HHaHcHp0B8HIDI, C TCM 'l'J'06bI 

OXBaTHTb WHPOKHH cnexrp HCilOJlb3YCMbIX Ha npaxraxe BH,IJ.OB YCTYTIKH, npa KOTOpbIX U.CCCHOHapHH 
npe,D;CTaBJUICT <t>HHaHCOBbIC HJIH npyrae aHa.JIOI'H'IHblC ycnyra, Kpoxe Toro, IlYffKT 2 npH3BaH OXB8THTb KaK 
YCTYTIKH, o6p83YJOlll.HC HCOTl,CMJICMYJO 'laCTb norosopa <t>HHaHCHpoeaHHJI (aanpasrep, <t>aKTOpHHr), TaK H YCTYIIKH, 
xoropsie ocyw;eCTBJUIIOTCJI Ha OCHOB8HHH HHOro noroaopa (aanpieaep, npoexraoe <t>HHaHCHpOBaHHe). Ccsmxa 
Ha "ueneara HJIH npyroe nauo" npenaaaaaxeaa OXBaTHTb TOT CJty'laH, xorna uenear MOXeT He BbICTYJlaTb B POJIH 

3aeMw;HKa no YCJIOBHJIM noroaopa q>HHaHCHpoeaHHJI. XOTJI CCblJIKa Ha HCKOTOpbie ,IJ.OrOBOpbI <t>HHaHCHPOBaHIDI 

MOXeT 61,ITI, nonesaoä B TOH Mepe, B xoropoä OHa CJIY.)KHT JIHWb opHeHTHPOM H He JIBJUleTCJI HC'lepn1,ma10w;eii, 

OHa BMeCTe C TeM MO.>KeT OK83aTbCJI HeYMeCTHOH B TOM CMbICJie, 'l'J'O OHa MO.>KCT 6bITI, aenpaeansno HCTOJIKOBaHa 

KaK HC'lepn1,ma10w;aJ1, HJIH OHa MOXeT noKa3aTbCJI xoanenuaeä, onapatouteäca Ha HCK}'CCTBeHHbie OTJIH'IIDI, 

xoropste TPY,11.HO yCTaHOBHTb Ha npaxraxe. 

5. B xaxecre a.JlbTepHaTHBbI MO.>KHO sceueno OTK83aTbCJI 0T onpeneneaas norosopa <t>HHaHcHpOBaHIDI, 

npe,11.oCTaBHB CTOpOHaM CaMHM onpenensrs ero TO'IHOe 3Ha'leHHe ,II.JUi 3THX CTOPOH H ,II.JUi npHMeHHMOro 
aauaoaansaoro npaaa. TaKOH nonxon, B KOTOpOM co,11.ep.)KHTCJI 60JlbWe m6KOCTH, MO.>KeT npHBHeCTH 3JICMeHT 

Heonpe,11.eJieHHOCTH B TOM, 'l'J'O KacaeTCJI cq>epbI apHMeHeHHJI npoexroa YHH(pHll.HPOBaHHbIX npaBHJI. 

"Ile6HTopcK8JI 3aJioJt.>KeHHOCTL" 

6. IlYHKT 3 61,m nepepaöoraa c yqeToM npeAJIOXeHHH, BbI.D.BffHYTbIX Ha npe,11.LI,IO'lll.eil ceccmr Pa6011eil rpynnsr. 
TepMHH "Kpe,11.HTop" 61,m HCKJIIO'leH, noCKOJll,K}' OH MOXeT aenpenxassepeano npHBeCTH K orpaaaxeamo xpyra 
oxeanmaeMbIX nau, He 61,ma naaa CCblJIKa H Ha npaao "JIUU.a", nocKOJll,K}' TaKaJI CCblJIKa MO.>KeT npHBHeCTH 

3JICMCHT Heonpe,11.eJieHHOCTH npa peweHHH sonpoca O TOM, 6y,JzyT JIH OXBa'ICHbl CJty'laH, KOr,D;a ,D;C6HTopcK8JI 

38,11.0Jl.>KeHHOCTI, MO.>KCT 6bITI, npe,D.MeTOM COBMeCTHoro H/HJIH pasnensaoro BJta,D.eHIDI HeCKOJlbKHMH Jlffll.aMH HJIH 

opraaaaauaeä, KOTOpaJI MO.>KeT He HMeTb CTaTYC IOpH,D;H'leCKOro JIUU.a Ha OCHOBaHHH aauaoaarrsaoro 

npHMCHHMOro npasa. Cnoao "nonyxars" 61,mo coxpaaeao, C TeM 'l'J'06bI OXBaTHTb cnysaa, npa KOTOpbIX 

Kpe,D;HTOP nonyxaer nnareos, He npe,11."bJIBHB Tpe6oBaHHJI. Ccsmxa Ha ,IJ.OKYMeHTapHYJO ,D;e6HTOPCJCYIO 
38,11.0Jl.>KCHHOCTb 61,ma HCKJIIO'ICHa H3 onpeneneaas TepMHHa 11,1J.e6HTOPCK8JI 38,11.0Jt.>KeHHOCTb" H sasreaeaa TaKOH 
CCblJIKOH B onpenenemra TepMHHa "ycrynxa" B COOTBCTCTBHH C TeM cnocoöox, B COOTBeTCTBHH C KOTOpbIM TaKaJI 

,11.e6HTopCK8JI 3a,IJ.OJl.>KCHHOCTb MOXeT 6bITI, nepenaaa (A/CN.9/420, IlYffKT.38). 

7. IloHJITHe TepMHHa ",D;e6HTopcK8JI 38,11.0JUKeHHOCTb" 61,mo orpaaaxeao ,D;OroBOpHOH ,11.e6HTOPCKOH 

38,11.0Jl.>KeHHOCTblO. ß COOTBCTCTBHH C TaKHM no,11.xo,11.oM 6y,D;eT oxaaxeaa 38,11.0Jl.>KeHHOCTb, B03HHKaIOw;aJI H3 

WHpOKOro xpyra ,11.orosopoe (HanpHMep, ,D;e6HTopcK8JI 38,11.0Jl.>KeHHOCTb, B03HHKaIOw;aJI H3 cornaweHHH apeH,11.bI, 

JIUU.eH3HpOBaHHJI H KQHU.eCCHH, nocrynJteHHJI OT KOTOpbIX MOryT Hepe,D.KO HanpaBJIJITbCJI Ha peaJIH3al.l,HIO C,D;eJIOK 

npoeKTHOro q>HHaHCHpoeaHIDI). 0,11.HaKO ,D;e6HTOPCK8JI 3a,11.oJ1.>KeHHOCTb, B03HHKaIOw;aJI H3 ,11.eJIHKTa, KOTOPaJI 

MO.>KeT 6bITI, CBJl3aHa C coo6paxeHHJIMH ny6JtH'IHOro nopJ1,1J.Ka, OCTaHCTCJI 3; c<t>epoil npHMeHeHHJI TeKCTa. 

<t>opMyJIHPOBKa, BKJIIO'leHHaJI B KOHU.e IlYffKTa 3, npH3BaHa IlO,IJ.'lepKHyTb eonpoc O TOM, ,IJ.OJI.>KHl,I JIH 6bITI, 

HCKJIIO'leHbI, noMHMO ,D;eJIHKTHOH ,11.e6HTOPCKOH 3a,IJ.OJl.>KeHHOCTH, ,11.pyme BH,IJ.l,I 38,11.0Jl.>KeHHOCTH (HanpHMep, 
38,11.0Jl.>KCHHOCTb, KOTOpaJI pernaMeHTHpyeTCJI cnel.l,HaJibHbIMH npaBHJlaMH, KaK TO 3a,IJ.OJl.>KeHHOCTb, B03HHKaIOw;aJI 

H3 He3aBHCHMOH rapaHTHH HJIH aKKpe,11.HTHBa). 

8. IloHJITHe TepMHHa ",11.eHe.>KHaJI CYMMa" 61,mo pacwupeHO, C TeM 'l'J'06bI BKJIIO'IHTb B Hero JII06yio BaJIIOTY 

H, B03MO.>KHO, TOBapbI, KOTOPLie JterKO nepeeeCTH B ,D;eHe.>KHbie cpe,11.CTBa. 3TO noHJITHe, B03MO.>KHO, npH,D;eTCJI 

3aTeM pacWHPHTb, C TeM 'l'J'06bI BKJIIO'IHTb B Hero ,D;eHe.>KHbie pac'leTHbie e,D;HHHU.bI. Bo3MO.>KHO, noTpe6yeTCJI 

,1J.06aBHTb CCblJIKY Ha HH,D;eKC YKa3aTeJUI u,eH Ha TOBapbI Ha ,11.aHHblH MOMeHT epeMeHH, nOCKOJibK}' eonpoc O TOM, 

„ JterKO JIH nepeB0,11.HTCJI TOBap B ,D;eHe.>KHLie cpe,11.crea"' 6y,D;eT 3aBHCeTb OT KOH1,IOHKTYPbI pbIHKa Ha ,11.aHHblH 

MOMeHT BpeMeHH. 

9. ,I(JtJI TOro 'l'J'06bI CHJITb 3JieMeHT KaKOH-JIH6o Heonpe,D;eJteHHOCTH B OTHOWeHHH Toro, 6y,D.YT JIH ,D;pyrHe BH,IJ.bl 

,D;e6HTOPCKOH 3a,11.oJ1.>KeHHOCTH, KOTOpbie MOryT IlOJIBHTbCJI B 6y,IJ.Ylll.eM, OXBa'leHbl npoeKTaMH YffHq>Hll.HPOBaHHbIX 

npaBHJI, B IlYffKT 3 61,ma BKJIIO'ICHa cneU,HaJtbHaJI CCblJIKa Ha TaKOH BHA ,D;e6HTOPCKOH 3a,D;oJUKeHHOCTH (e 
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OTH0WCHHH onpeneJJCHWI "6y,JzyW;aJI ne6HTOPCKaJI 3anoJDKeHHOCT1," CM. DYHKT 4). Kposre Toro, 6LIJia BKJJIO'leHa 
CCLIJIK8 Ha '18CTH'IHLie H Hep83neJJLHLie HHTepeCLI B ne6HTOPCKOH 3anoJDKeHHOCTH, C TeM 'IT06LI o6paTHTL 
BBBMaHHC Pa6011eil rpynnsr ea B0Dp0C 0 TOM, noJDKHLI JJH 6LITL OXBa'leHLI TaKHe cneJJKH, K8K ccynaas noJUI HJJH 
ccynHLIH K0HC0PU.HYM (A/CN.9/420, nyHKTLI 180-184). 

10. B03M0.>KH0, opHneTCJI H3MeHHTL cymeCTBYIO~e npoexrst CT8TCH, HJJH p83pa60T8TL H0BLie B TOM CJJY'{ae, 
eCJJH DOTpe6yeTCJI 0XB8THTL '18CTH'IHLie H Hep83neJJLHLie HHTepeCLI B ne6HTOpCK0H 3BnOJDKeHH0CTH. TaK, 
HanpHMep, D0JJ0}KCHHe 0 saunrre noIDKHHKa, B03M0}Kff0, norpeöyercs YKPeDHTL D0JI0}KeHHeM, 
npe,izycMaTpHBaIO~, HanpHMep, 'IT0 noIDKHHK He noIDKeH ocymeCTBJUITL DJJaTe}K 11aCTH aepaaaensaoro 
aarepeca 11,CCCH0Hapmo H ocrasmeäca CfMMLI u.eneHTY HJJH npyroMy U,eCCHOHapmo. 

"BVlIVlllaJI ne6HTODCKaJI 3aJIOJDKeHHOCTI," 

11. BBHnY Toro, 'IT0 nepecaorpeaaoe onpeneneaae TepMHHa "ne6HTOPCKaJI 3BnOJDKeHHOCTL" conepsorr 
cneu,HaJJLffYIO ccLIJJKY Ha 6y,JzyIUY10 ne6HTOPCKYIO aanonsceaaocrs, npencrasnaerca nenecooöpasasra onpenemrn, 
TepMHH "6y,JzyW;aJI ne6HTopCKaJI 3anoJDKeHHOCT1,". Ha npenLI,JzyW;eH ceccan Pa6011eil rpynnsr 6LIJJH BLICK838HLI 
oroB0PKH 0TH0CHTeJJLH0ro T0ro, 'IT0 B npoexre YffHq>HIJ,Hp0BaHHLIX npaBHJJ cnenyer nepe'IHCJJHTL BeCL cnexrp 
6ynymeil ne6HTOPCKOH 3anoJDKeHHOCTH. Pa60'laJI rpynna OTMeTHJJa, 'IT0 B psne npaB0BLIX CHCTeM ODT0BaJI 
ycrynxa "yCJJOBHOH11 ne6HTopCKOH (r.e. ne6HTOPCK0H 3anoIDKeHH0CTH, KOT0Pa.H MO}KeT B03HHKHyTL önaronaps 
onpeneneaaosry co6LITHIO B 6y,JzyW;eM, xoropoe M0}KeT HMeTL MeCT0, a MO}KeT H He HMeTL) e 11'1HCT0 
rHDOTeTH'leCKOH" ,o;e6HTOPCKOH 3BnOJDKeHH0CTH (aanpasrep, ,o;e6HTOPCKOH 3anoJDKeHHOCTH, K0T0PaJI MO}KeT 
B03HHKHyTL B CJJY'{ae, eCJJH K0MMepcaHT HMeeT B03M0}Kff0CTL OTKpLITL CB0e ,o;eJJ0 H npHBJJe'IL KJJHeHTOB) M0}KeT 
np0THBOpe'IHTL coo6p8}KeHWIM ny6JJH11HOro nopanxa (A/CN.9/420, nyHKTLI 53-54). 

12. B CO0TBeTCTBHH C peureaaesr, npHH.HTLIM Pa6011eil rpynnoä, TeKCT B rryaxre 4 He conepsorr K8KHX-JJH6o 
orpaHH'leHHH B 0TH0WeHHH BHnos 6ynymeil ,o;e6HTOpCKOH 3BnOJDKeHH0CTH, K0T0PLie npe,D;CT0HT OXBaTHTL 
(A/CN.9/420, nyHKT 55). ECJJH Pa60'laJI rpynna DO}KeJJaeT orpaHH'IHTL ccpepy 6y,JzyW;eH ,o;e6HTOPCKOH 
38,IJ;OJDKeHH0CTH, OXB8TLIBaeMYIO B npoexrax YffHq>HIJ,HpoBaHHLIX npaBHJJ, TO onpeaeneaasre BH,D;LI 6ynymeil 
,o;e6HTOpCKOH JanoIDKeHH0CTH MO}Kff0 HCKJJIO'IHTL H3 onpeneneaas ",o;e6HTOpCKOH 3anoJDKeHHOCTH11 (npoexr 
CTaTLH 2(3)(b)), B pe3yJJLTaTe xero npoeKTLI YHHq>HIJ,Hp0BaHHLIX npaBHJJ B u,eJJ0M He 6y,D;YT npHMeH.HTLCJI K TaKHM 
BHnaM ,o;e6HTopcKOH 38,D;0JDKeHHOCTH. B Ka'leCTBe aJJLTepHaTHBLI M0}Kff0 npe,D;JJ0}KHTL TaKoe orpaaaseaae B 
npoexre CT8TLH 7' Kaca10I1J,eHCJI ODTOBOH YCTYDKH, B pe3yJJLTaTe xero TOJILKO npoexr CTaTLH 7 He 6y,o;eT 
npHMeH.HTLC.SI no 0TH0WeHHIO K ODTOBOH YCTYDKe onpeneneaasrx BHnos 6y,JzyW;eH ,o;e6HTopcKOH 38,D;0JDKeHH0CTH. 

13. Onaa H3 Tpy,o;H0CTeH npHMeHeHWI TaKoro orpaaaxeaaa Ha np~KTHKe 6yneT C0CTOJITL B TOM, 'IT06LI 
BLipa6oTaTL npHeMJieMLie onpeneneaas Tex BH,D;OB ,o;e6HTOPCKOH 3BnOJDKeHH0CTH, K0T0PLie MOryT 6LITL 
HCKJJIO'leHLI, aanpassep "ycJIOBHOH H rHDOTeTH'leCKOH" ,o;e6HTOPCKOH JanoJDKeHH0CTH. Bo3MO}Kff0e penreaae 
MO}Kff0 H8HTH B npaBOBOH CHCTeMe, npH3H8I011J,eH ,o;eHCTBHTeJILH0CTL ODT0B0H YCTYDKH 6ynymeil ,o;e6HTopcKOH 
38,D;OJDKeHHOCTH TOJILKO B TOM CJJY'{ae, ecJIH ne6HTOpCKaJI 3Bn0JDKeHH0CTL B03HHKaeT B Te'leHHe onpeneneaaoro 
nepaona speMeHH . .AJILTepHaTHBHLIH sapaaar, KOTOPLIH MOXeT 6LITL paccsrorpea Pa6011eil rpynnoä, co,o;ep}KHTC.SI 
B CT8TLe 5.5 Tanoaoro 38K0Ha 06 o6ecne'IHTeJILHLIX cnenxax, noaroroaneaaoro Eaponeäcxass 6aHKOM 
peKOHCTpyKIJ,HH H pa3BHTH (EBPP), B KOTOpOM npenycssarpaaaercs, 'IT~ "nnara 38 xareropmo", T.e. 
o6ecne'IHTeJILHLIH mrrepec B co6CTBeHHOCTH, KOTOPLIH KOHKpeTH0 He onpenensercs, ueoöxomoeo 
aaperacrpaposars, C TeM 'IT06LI npenaTL eMy IOpH,D;H'leCKYIO CHJIY. 

14. OnHaKO CJie,o;yeT 0TMeTHTL, 'ITO BBeneHHe orpaHH'leHWI Ha BH,D;LI "6y,JzyW;eH ne6HTOPCKOH 38,D;OJDKeHHOCTH", 
KOTOPLie npencroHT 0XB8THTL B TeKCTe, MO}KeT B 3H8'1HTeJILH0H CTeneHH CHH3HTL 3H8'1eHHe npoeKTOB 
YffHq>HIJ,HpOBaHHLIX npaBHJI ,D;JUI q>HHaHCHp0B8HWI ne6HTOPCKOH JanoJDKeHHOCTH. ''Y CJJOBHa.H" H 11rHOOTeTH'leCKa.H" 
ne6HTopCKaJI JanoJDKeHHOCTL ,D;OBOJILHO '18CT0 yCTynaeTCJI 0DT0M, ,IJ;8}Ke ecJIH CYMMa npe,o;oCTaBJUieMoro ua HX 
OCHOBe Kpe,o;HTa B CHJIY Heonpe,o;eJieHH0CTH Toro, B03HHKffYT JIH OHH B00611J,e, M0}KeT 6LITL cymeCTBeHH0 HH}Ke 
HX H0MHHaJJLH0H CT0HM0CTH. CJie,o;yeT TaKXe 0TMeTHTL, 'IT0 Ha 0CHOB8HHH D0JI0}KeHHH KoHBeHU,HH 0 
cpaKT0pHHre yse,o;0MJieHHe 06 YCTYDKe onpe,o;eJieHHLIX BH,D;OB ,o;e6HTopcKOH 3BnOJl)KeHH0CTH (T.e. ne6HTopCKOH 
JanoJDKeHHOCTH, B03HHK8I011J,eH H3 norosopoB, He cymeCTBYIOllJ,HX Ha MOMeHT ysenoMJieHWI), He MO}KeT 6LITL Ha 
38K0HHLIX 0CH0BaHWIX BpyqeHO noIDKHHKY (CTaTLJI 9(l}(c)). 
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"ßoTpe6HTeJILCKIUI ne6HT0DCKa.JI 3SJIOJJJKeHHOCTL" 

15. Coaepacauteeca B nyHKTe 5 onpeaeneane "noTpe6HTeJILCKIUI Ae6HTOPCKIUI 38AOJl)KeHHOCTb" Hase.RHO 
D0JI0)KeHHJIMH CTaTLH 2(a) KoHBeHD,HH 0 K}'llJle-np0AS)Ke. Pa6011u rpyrma M0JKeT noxenaTL BKJIIO'IHTL B aero 
Ae6HTOPCKYJO 3SA0JIJKCHH0CTL, B03HHKSIOw;yIO H3 noTpe6HTCJILCKHX CACJI0K BBHAY ee BS)KH0CTH B TaKHX CACJIKaX, 
KaK CCKLIOPHTH3SU.HJI AC6HTopcKOH 3SA0JJJKCHH0CTH no KPCAHTHLIM KapT0'IKaM. C U.CJILIO peureaas npoönea, 
KacaIOw;HXCB 3Sw;HTLI noTpe6HTCJICH, Pa6011u rpynna M0JKCT nozcenars paCCM0TpeTL CJICA}'IOUJ;He ABa 
aJILTepHaTHBHLIX D0AX0Aa: 0CTaBHTL JIH 0TH0WeHHB Me)K,lzy ueccaoaapaea H A0Jl)KHHK0M D0JIH0CTLIO, HJIH JIHWL 
sonpocsr, xacajounreca 3SUJ;HTLI noTpe6HTeJICH, Ha YCM0TpeHHe npHMeHHM0ro HSU.H0HaJILHOro npaaa, HJIH TaKXe 
0XBSTHTL 3TH 0TH0WeHIDI, YKPeDHB noJI0JKeHHe noTpe6HTeJIJI-AOJl)KHHKa B passxax npoexros YHH<pHUHP0BSHHLIX 
npaBHJI (aanpasrep, nyTCM HCKJIIO'ICHHJI DOTpe6HTCJILCKOH AC6HTOPCKOH 3SA0JJJKCHH0CTH H3 c<pepLI npHMCHCHHJI 
npoexros CTSTCH 8 H 16). 

"ßHCLMCHHIUI <bopMa" 

16. OnpeACJICHHe TepMHHa "nHCLMCHHIUI <popMa" 6yACT HMeTL BS)KH0C 3Ha'leHHC B KOHTeKCTe CJleA}'IOUJ;HX 
crareä: npoexra CTSTLH 1(1), CCJIH H3 c<pepLI npHMCHCHIDI TCKCTa 6yAYT HCKJIIO'ICHLI YCTYDKH B YCTHOH <pOpMe; 
npoexra CTaTLH 5, CCJIH YCTYDKH s YCTHOH 4>opMe 6yAYT HCACHCTBHTCJILHLIMH no 0TH0WCHHIO K JII06oii CT0p0He 
HJIH T0JILK0 no 0TH0WCHHIO K TpeTLHM CT0p0HaM (sapaarrr B); npoexra CTaTLH 13(2)(a) npa YCJI0BHH, 'IT0 
YBCA0MJICHHC 06 YCTYßKC aanpaaneao B DHCLMCHHOH 4>opMe; H npoexra CTaTLH 15 npa YCJI0BHH, 'IT0 HMCCTCJI 
DHCLMCHH0C cornacae ueccaoaapas Ha H3MCHCHHe nepsoaasamaoro norosopa. Ilyaxr 6 6LIJI paspaöoraa no 
THDY CTaTLH 7(2) KoHBCHD,HH OpraHH3aU.HH O6'LCAHHCHHLIX Hau.HK 0 HC3aBHCHMLIX rapaHTIDIX H pe3epBHLIX 
aKKpCAHTHBaX (HLJO-ßopK, 1995 ron). Ero rnasaoe npeasryuteerao C0CT0HT B TOM, 'IT0 OH D03B0JIJICT pennrrs 
sonpoc 0 HC06XOAHMOCTH HMCTL onpeneneasyio 4>opMy, H B T0 JKC epeMJI CJIC,1),0BaTL rn6KOMY D0,1),X0AY 
0TH0CHTCJILH0 BKJIIO'ICHIDI e TCKCT coapesreaasrx cpe,1),CTB nepe,1),a'IH cooöuteaaä, 

17. Pa60111U1 rpynna M0JKCT noscenars paccsrorpers nyHKT 6 C f'ICT0M 0K0H'laTCJILH0ro TCKCTa npoexra 
ranoaoro 3aK0Ha 06 3JieKTp0HH0M o6MeHe ,1),aHHLIMH H C00TBeTCTBYJOlU;HX cpeACTBaX nepenaxa AaHHLIX ("npoeKT 
THD0Boro 3aK0Ha 06 3,!1;11"), KOTOpLIH KoMHCCHJI A0Jl)Kffa npHHBTL Ha CBOCH ,1),BSAU.aTL ACBJIT0H ceccaa (HLIO­ 
ßopK, 28 MIUI - 14 HIOH.11 1996 rona). 

"KoMMep11ecKoe npennpHBTHe" 

18. B rryaxre 7, K0TOPLIH ,1),0JJJKeH HMeTL noscestecraoe npnsreaeaae B npoexrax YHH<l>HUHP0BaHHLIX npaBHJI, 
C0,1),epJKHTCJI öonee rn6KHH D0,1),X0,1),, 'leM C00TBeTCTBYJOUJ;HC D0JI0)KCHJUI npe,1),LIAYIIJ.ero npoexra (npoexr 
CTaTLH (1)(2)) B TOM nnaae, 'IT0 B HeM C0,1),CpJKHTCJI CCLIJIKa Ha "coOTBCTCTBYJOUJ;HH aorosop" (CM. CTaTLIO 2 
KoHBCHU.HH 0 4>aKTOpHHre). Ilpemaymecrao 3T0H 4>opMyJ1HP0BKH C0CT0HT B TOM, 'IT0 B pe3yJILTaTe 
coaepacauteeca B rryaxre 7 npaBHJI0 npHMeHJleTCJI K0 BCCM CT0p0HaM, T.e. K YCTYDKe, K noroaopy 
<l>HHaHCHPOBaHIDI, CCJIH TaK0B0H HMeeTC.11, H K nepaoaasansaoay noroaopy. Pa60111U1 rpynna M0)KCT D0JKCJiaTL 
paccssorpers sonpoc 0 A06aeJleHHH B ßYHKT 7 CCLIJIKH Ha MeCT0 HaX0JK,1),CHIDI, C TeM 'IT06LI 0XBaTHTL K0MnaHHH, 
K0T0PLie He HMCIOT K0MMep11ecKoro npe,1J,npHBTHJI no <l>HKCHp0BaHHOMY anpecy, H~npHMep K0MnaHHH C D0'IT0BLIM 
JIUJ;HK0M. 

19. CJieA}'eT 0TMeTHTL, 'IT0 eCJIH B CTaTLe 18 6y,1J,eT npHH.IIT D0,1),X0,1), peracrpauaa, T0 JKeJlaTeJILH0 HMeTL öonee 
T0'lH0e o603Ha'leHHe MCCTa, rne ,1),0JIJKH0 6LrrL saperacrpapoaaao yBeA0MJieHHe 06 YCTYDKe. 

CTaTL.11 3. Me)KJl)'HaponHLie 06.113aTeJILCTBa [11oroeapHea10meroc.11] 
[npHHHMa10wero] focV.llapCTBa 

BapHaHT A HaCTO.lllllaB KoHBeHUHB He 3aTparneaeT neiiCTBHB JI106oro Me)KJl)'HaponHoro cornaweHHB. K0Topoe 
yxe 3aKJIIO'leHo HJIH M0XeT 6LrrL 3aKJIIO'leH0 H K0T0poe conepJKHT D0JI0)KeHIDI no eonpocaM • 
.11en.1110wHMc.11 npeIIMeToM peryJIHpoeaHHB HaCToBweii KoHeeHUHH. npH ycnoeHH, 'IT0 ueneHT H 
II0Jl)KHHK HMCIOT CB0H K0MMepqecKHe npennpHBTWI B rocynapCTBax - yqaCTHHKax TaKoro 
cornaureaas. 
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BapHaHT B TionoxeuWJ naCTo.Rwero 3aKona npHMe1U110Tc.R npH yCJioeHH co6moneHWI J1106oro cornameuWJ. 
JlCHCTBVIOWero Me.>KJIV JlaHHhlM rocynapCTB0M H JII06bIM JlDYfHM rocynapCTB0M HJIH rocynapCTBaMH. 

CchUIKH: A/CN.9/420, IJYHKT 23. 

TipHMe'laHIDI: 

BapHaHT A, KOTOpbIÜ no,11.oH,11.eT ,D.JljJ TCKCTa K0HBCHI.J,HH, C0CTRBJICH no THIIY CTaTLH 90 KoHBCHU,HH 0 

xynne-nponasce, a aapaanr B, KOT0phIÜ M0.)l{H0 BKJIIO'IHTh B TCKCT THil0Boro 3aK0Ha, C0CTaBJieH no THIIY 
CTaTLH 1(1) Tanosoro saxoaa IOHCHTPAJI o MC)K)zyllapo,11.H0M roproaosr apöarpasce. 

CTaTL.R 4. IIpHHUHDhI T0JIKoeaHWI 

1) IIpH T0JIK0BaHHH HaCTo.RweH [KoHBCHUHH) [HaCTo.Rwero 3aKoHal HaJlJIC.)ICHT V'IHTLIBaTL ee 

MC)KJl}'HaDOJlHhIH xapaKTep H He06XOJlHMOCTh COJlCHCTBOBaTL Jl0CTH.)ICCHHIO CJlHH006pa3IDJ ee npHMeHeHIDI H 

co6JIIOJlCHHIO no6pocoeeCTHOCTH e MC)KJl}'HaD0JlH0H TODr0BJIC. 

[2) BonpocLI. oTH0C.RllIHCC.R K npeJIMeTV peryJIHpoeaHIDI HaCTo.RIIICH KoHBCHUHH. K0T0DLIC npHMo e HCH He 

Da3DCWCHhl. D0JlJIC.)1{8T pa3DCWCHHIO B C00TBCTCTBHH C 06I1IHMH npHHUHDaMH. Ha K0T0DhIX 0Ha 0CHOBaHa [a npH 

0TCVTCTBHH TaKHX DDHHUHD0B - B C00TBCTCTBHH C npaB0M. npHMCHHMhIM B CHJIV H0DM MCJKJIVHaponuoro 'laCTHoro 

~1- 

CchUIKH: A/CN.9/420, IJYHKT 190. 

IlpHMC'laHIDJ: 

1. IIpOCKT CTaTLH 4 C0CTaBJICH no THIIY CTaTLH 7 KoHBCHU,HH 0 K}'DJIC-apo,11.axe. TIYHKT 1 npH3BaH peurars 

sonpoc T0JIK0BaHIDJ npoexroa .YffHcpHD,Hp0BaHHhIX npaBHJI. TIYHKT 2 npH3BaH peurars sonpoc 3aD0JIHCHIDI 

npo6eJIOB, KOTOpbIÜ C Y'{CT0M npe,D.JI0XCHIDI, BbI,11.BJIHYT0ro Ha npe,11.Ll,D.YIIJ,CH CCCCHH Pa60'ICH rpyrmsr, ,11.0JDKCH 

CTP0HTLC.R HC Ha K0JIJIH3HH H0PM npasa, a Ha KJIIO'ICBLIX npHHD,HDax, D0JI0XCHHLIX B 0CH0BY npoexros 

YHHlpHD,HpoeaHHhIX npaBHJI (A/CN.9/420, IJYHKT 190). 

2. CJIC,11.YCT, 0,11.HaK0, 0TMCTHTL, 'IT0 B C00TBCTCTBHH C ,11.pyrHM D0,11.X0,D.0M, KOTOphIÜ HCD0Jlh3YCTC.R B 

KoHBCHU,HH OpraHH3aU,HH O61.e,D.HHCHHhIX Hau,HÜ 0 HC3aBHCHMhIX rapaHTWIX H PC3CpBH0M aKKpC,11.HTHBe, B TCKCT 
M0XH0 BKJIIO'IHTI, H0PMhl K0JIJIH3H0HH0ro npasa H npaBHJI0 T0JIK0BRHIDI, HO HC D0JI0.)l{CHIDI 0 3RDOJIHCHHH 
npo6eJIOB. ComaCHO ,11.pyroMy 00,11.X0.D.Y, K0T0pbIÜ M0XCT 61,ITI, npHH..RT, CCJIH npoexrsr YHHlpHD,HpoeaHHhIX 

npaBHJI DPHMYT cpopMy K0HBCHU,HH, M0XH0 C0'ICTaTb npaBHJI0 3aaoJIHCHIDI npo6CJIOB no THIIY D0JI0XCHHH 

IJ}'HKTa 2 H H0pMhl K0JIJIH3H0HH0ro npasa (npoexrsr CTaTeH 21-23), B pe3yJih}'aTe xero npH,11.CTC.R D0DhITaThC.R 

3aaoJIHHTh npoöensr C noM0IIJ,hlO KJIIO'ICBLIX npHHU,Hß0B, JIC.)l{allJ,HX B 0CH0BC npoexra YHHlpHD,HpoeaHHhIX npaBHJI, 

npeX,D.e 'ICM npH6CrHYTh K HCD0Jih30BaHHIO H0PM K0JIJIH3H0HH0ro npasa. 

3. ECJIH npoexrsr }'HHlpHD,HpoeaHHLIX npaBHJI D0JIY'{aT cpopMy THD0B0ro 3aK0Ha, T0 Heo6xo,D;HMOCTL B 

D0JI0XCHHH no THIIY CTaTLH 4 YMCHLWHTC.R, a0CK0JihKY TaKHe sonpocsr, KaK T0JIK0BaHHC H 3aa0JIHCHHC npo6eJIOB, 

6y,D.YT perymrpoaarscs npaaox rocyaapcrsa, npHHHMalOID,Cro THD0BOH 3aK0H. O,11.HaKO ,11.axe B THD0B0M 3aK0HC 

CT0HT D0DLITaTLC.R asrpaöorars D0JI0.)l{CHHC 06 YffHcpHD,Hp0BaHHOM T0JIK0BaHHH no THIIY npoexra CTaTbH 4, 

HCKJIIO'llUI cpopMyJIHPOBKY B K0HU,C IJ}'HKTa 2 B KBa,D.paTHbIX CK06Kax, K0T0PlUI HC no,D.OH,11.CT K TCKCTy THD0Boro 
saxoaa (csr. CTaTLIO 3 npoexra ranoaoro saxoaa IOHCHTPAJI 06 3~ß). 
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fJIABA II. <l>OPMA ß COilEP)KAHßE YCTYIIKß 

CTaTMI 5. <l>opMa VCTVIIKH 

BapHaHT A 

He Tpe6yeTC51, 1fT06bI YCTYDKS ocyw;eCTBJUIJISCb HJIH D0ATBepJK,JJ;anacb B DHCbMeHHOH <p0pMe HJIH 
D0A'IHIUIJISCb HH0MY Tpe6osaHHJO B 0TH0WeHHH <popMbl. OHa M0XCT A0K83bIBaTbCj! JU06bIMH cpeACTBaMH, 
BKJIIO'llUI CBHAeTeJibCKHe D0Ka38HM. 

BapHaHT B 

YCTVIIKa, ocVI1IeCTBMeMaJ1 s HHOH. OTJIH'lHOH oT nHc&MeHHoir, d>opMe RBMeTcR Heneil:CTsHTeJI&Hoil: [no 
0TH0WeHHe K T0eTLHM CTOOOHaM). 

Cc&mKH: A/CN.9/420, IJYHKTbI 75- 79 
A/CN.9/420, npoexr CTaTbH 5. 

IlpHMe'laHffj!: 

1. B Bapaaare A socnp0H3B0AHTC51 npoexr CTSTLH 5 npe,D;bIAYIUHX npoexros npaBHJI, KOTOpbIH C0CTaBJieH 
no THDy CTSTLH 11 KoHBeHU,HH 0 xynne-nponasce. IlpeHMyw;eCTBO 3T0ro nonxona C0CT0HT B TOM, 'lTO OH 
D03B0MeT CAeJiaTL npaso ueccaoaapas Ha yCT}'IIJleHH}'IO Ae6HTOPCKYIO 3aA0Jl)KeHH0CTb He3aBHCHMblM 0T 
<popMaJibH0CTeir. Kposte Toro, TaKOH D0AX0A He 6yAeT yw;eMMTb mrrepecoa A0Jl)KHHKS s T0H Mepe, s KOTOPOH 
A0Jl)KHHK 6yAeT HMeTb npaao A0 yBeA0MJieHffj! ocyw;eCTBHTL u.eAeHTY nnaresc s rrorameaae nonra. Bonee T0ro, 
TaKOH D0AX0A He 6yAeT yw;eMMTb aarepecoa TpeTbHX CT0P0H npa YCJI0BHH, 'lTO 6yAeT yCTaH0BJieHa CHCTeMa 
csoero P0Aa ny6JIH'lHOro onoaeuteans (aanpasrep, peracrpauas o6'b51BJieHffj! 06 YCTYDKC B ny6JIH'lHOM peraerpe). 

2. BapHaHT B, KOTOpblH 6bIJI D0AroT0BJieH B 0TBeT Ha npoaayxasuree Ha npeAblAYll];eH ceccaa Pa6o'leH 
rpynnsr npennoaceaae (A/CN.9/420, IJYHKT 78), npenycsrarpaaaer, 'lTO YCTYDKH Ha 0CH0Be 'lHCT0 YCTHOH 
A0roBopeHH0CTH He HMelOT CHJlbl no 0TH0WCHHJO K KaKOH-JIH6o CT0p0He HJIH T0JlbK0 no 0TH0WeHHJO K TpeTbHM 
CT0P0HaM. Toxaoe C0Aep.>KaHHe Bapaaara B 6y,u;eT 38BHCeTb 0T onpeneneaaa D0IUITffj! "nHCbMeHHaR <popMa" 
(cM. npoexr CTaT&H 2(6)). IloMHMO <popMyJIHP0BKH, conepscauteäca B Bapaarrre B, Paöoxaa rpynna Mo.>KeT 
noscenars paCCM0TpeTb sonpoc 0 TOM, cnenyer JIH BKJIIO'laTb B onpeneneaae YCTYDKH rpeöoaaaae DHCbMeHH0H 
<p0pMbl, 'lT06bI TeM CaMblM HCKJIIO'lHTb YCTYDKH Ha 0CH0Be 'lHCT0 YCTH0H A0rosopeHH0CTH H3 c<pepbl npHMeHeHffj! 
npoexros YffH<pHIJ,HpOBaHHblX npaBHJI. 

.ll 

CTaT&R 6. Conep.>KaHHe VCTVIIKH 

IlpH ycJI0BHH co6n10neHM nono.>KeHHH [HaCTORIUeir KoHBeHuHH) [HaCTo~IUero 3aKoHa]: 

fil VCTVIIKa nepenaeT ueccHoHapHIO npaso ueneHTa Tpe6oeaT& H noJl)"IHTb nnaTe.>K no ycrynneHHoir 
Jie6HTOOCKOH 3aJI0Jl)KeHH0CTH: H 

hl VCTVIIKa He 3aTpamsaeT o6R3aHHOCTH JI0Jl)KHHKa ocVI1IeCTBHTb nnaTe.>K HHa'le. KaK ocVI1IeCTBHTb 
nnaTe.>K ueccH0HapHIO. 

6e3 C0rJISCffj! JI0Jl)KHHKa VCTVIIKa He 3aTpamsaeT o6R3aTeJibCTB UCJICHTa, BbITeKalOIUHX H3 
nepsoHa'laJI&Horo norosopa. 

II pHM exaaas: 

l. Ha npeAblAYll];CH CCCCHH Pa60'lCH rpyrmsr 6bIJIO BblCKa3aH0 MHCHHC, 'lT0 B rrpoexrax YffH<pHlI,HpOBaHHblX 
npaBHJI A0Jl)KCH 6bITb aaxpennes npaauan, HMCIOllJ,HH Ba.>KHeirwee 3Ha'lCHHC AM 381.lJ,HTbl mrrepecos ,IJ;0JI.)KffHKa, 
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T. e. '1'1'061,1 HHTepCCbl AOJUKHHKa HC ymeMJUIJIHCb B pC3YJlbTaTC YCTYIIICH (A/CN.9/420, Il}'HKT 101). 3TOT 

OCHOBODOJ1ara10~ npHHU,HD BODJIOW,CH B npoexr CTaThH 6 H HMCCT KaK nonozorrem.asrä acnexr, 

3aKJIJO'lalO~Cjl B onpeneneaaa, B mrrepecax scex COOTBCTCTBYJOW.HX CTOPOH, conepzcaaaa YCTYDKH, TaK H 

OTpHIJ.aTCJlbHblH acnexr, KacaJOUJ;HHCJI 3aUJ;HTbl, B 'laCTHOCTH, .JJ,OJUKHHKa. TaKOC nonozceaae MOXeT CH$1Tb 

onaceaae, BblCKa3aHHOe B CB.ll3H C BKJIIO'ICHHCM B c<pepy npHMeHCHffjl }'HH<pHUHPOBaHHblX npaBHJI 
Me.lKA}'HapOAHblX YCTYDOK BH}'TpCHHeH Ae6HTOPCKOH 38AOJl)KeHHOCTH (CM. npoexr CTaThH 1, npsoaexaaae 9). 

2. IlYHKT 2, a KOTOPOM AeJiaeTCJI DODblTKa YTO'lHHTb COAepxaHHe YCTYDKH, He HMeeT U,eJlblO CACJlaTb 
He.JJ,eHCTBHTCJlbHbIMH npyrae BH)).bl YCTYDKH, aanpasrep, HOBalJ,HIO 06$13RTCJlbCTB HJIH YCTYDKY noroaopa B lJ,CJIOM, 

xoropsre He BXOAJIT B c<pepy npHMeHCHffjl npoexros YHH<l>HUHPOBaHHblX npaBHJI. 

1) 

CTaTJ,jl 1- ÜDTOBa.ll VCTVIIKa H VCTVJIKa OTJICJlbHblX CTaTeii Jie6HTODCKOH 3aJIOJl)KeHHOCTH 

MoxeT 61,rr1, yCTVJineHa onHa HJIH HecKoJ11»Ko CTaTeH cVllleCTBVJQllleH HJIH 6Y,1IVWeH ne6HTopcKoH 

3aJIOJl)KeHHOCTH. 

~ y CTVJIKa OJIHOH HJIH HeCKOJlbKHX CTaTCH CVllleCTBVJOllleH HJIH 6Y,IIVllleH Jie6HTODCKOH 3aJIOJl)KeHHOCTH, 

KOTODa.ll He onpeJICJIJICTCJI HHJlHBHJIVaJibHO. nepenaeT Jie6HTODCKVIO 3aJIOJl)KeHHOCTb. eCJIH OHa MOXeT 61,rr1, 

onpeJICJleHa B Ka'leCTBe ne6HTODCKOH 3aJIOJl)KeHHOCTH. C KOTODOH CB.ll3aHa VCTVJIKa, HJIH Ha MOMeHT VCTVIIKH, HJIH 
KOrJia HaCTVIIaeT CDOK nnaTexa no Jie6HTODCKOH 3RJlOJl)KeHHOCTH HJIH KOrJia OHa DOJlKDCDJICHa HCDOJIHCHHeM. 

J) y CTVJIKa 6Y,IIVllleH {...) .JJ,e6HTOPCKOH 3a)).OJl)KCHHOCTH nepeJiaeT JIC6HTODCKVIO 3aJIOJl)KeHHOCTb ( ••. ) 

Henocpe.JJ,CTBCHHO U,eCCHOHapHIO u 6e3 Heo6XO)).HMOCTH HOBOH YCTYßKH. 

Cc1,mKH: A/CN.9/420: nyHKTbl 45-60. 

A/CN.9/420, npoexr CTaTbH 3. 

"Ornoaa.11 VCTVJIKa" 

1. B HeKOTOpblX npaaoasrx CHCTeMax .JJ,eHCTBHTCJlbHOCTb YCTYDOK cymeCTBYJOUJ;eH H 6y)).YIUCH AC6HTopCKOH 
3aAOJl)KCHHOCTH, xoropsre JIBJUIIOTC$1 aaaöonee pacnpocrpaaeaasnaa B DJUlKTHKe <pHHaHcHpOBaHffjl .JJ,e6HTOpCKOH 

3a.JJ,OJl)KeHHOCTH, ocnapaaaercs no P.ll.JJ.Y npH'IHH, B TOM 'lHCJle no npH'IHHC Toro, 'lTO TaKHe YCTYDKH CJIHIIIKOM 

orpaaaxaaaicr 3KOHOMH'leCKYJO CB060AY u,e.JJ,CHTa HJIH 'lTO OHH JIBJUIIOTCJI aecnpaaennaaseor no OTHOlllCHHIO K 

KPeAHTOpaM B KOHTCKCTe HeCOCTOJITeJlbHOCTH ueneara. BOT DO'lCMY xpeaasrxaäno BaxHO npasaars 

.JJ,eHCTBHTCJlbHOCTb KaK cornanreaas Ha YCTYDKY, TaK H OCYUJ;CCTBJUICMYJO B peaynvrare nepenasy .JJ,e6HTOPCKOH 

3a)),OJl)KCHHOCTH (aanpasiep, 'lTO 3aeMIUHK cpe.JJ,CTB Ha <pHHaHCHpOBaHHe npoexra CTpOHTCJlbCTBa H axcrrnyarauaa 
nnaTHOH nopora MO.>KCT Ha 3aKOHHblX OCHOBaHHJIX YCT}'IlaTb BCC nonyqaeMble ,c6op1,1 3a DOJlb30BaHHC noporoä, 
C TCM 'lT06bl .JJ,06HTbCJI HC06XO.JJ.HMblX KpC.JJ,HTOB Ha <pHHaHCHpoBaHHC npoexra). 

2. Ilem, rrynxra 1 COCTOHT B TOM, 'lT06bl oöecnesom, npH3HaHHe .JJ,eHCTBHTCJlbHOCTH ODTOBblX YCTYDOK H 

YCTYJlOK OT.JJ,eJlbHblX CTaTeH Ae6HTopCKOH 3a.JJ,OIDKHOCTH, a nyHKTbl 2 H 3 npnasaasr oöecnexars, 'lT06bl TaKHe 
YCTYJlKH npHBO)).HJIH K nepeaaxe YCT}'IlJieHHOH .JJ,e6HTOPCKOH 3a.JJ,OJl)KeHHOCTH. B COOTBeTCTBHH C nyHKTOM 2 

e.JJ,HHCTBCHHOe YCJIOBHC .JJ,eHCTBHTCJlbHOCTH nepenaxa COCTOHT B TOM, 'ITO .JJ,e6HTOpCKa.ll 3a.JJ,OJl)KCHHOCTb MOXeT 

OTO)KACCTBJ[jlTl,Cjl C YCTYJlKOH JIH6o B MOMeHT YCTYDKH, JIH6o npa ee B03HHKHOBeHHH. B COOTBeTCTBHH C 

CO.JJ,epxaw;HMCJI B npoexre CTaTbH 2(4) onpe.JJ,eJICHHCM "6y)).YIUa.ll .JJ,e6HTOpCKa.ll 3a)),OJl)KeHHOCTb11 CCblJIKa Ha 

B03HHKalOmYJO .JJ,C6HTopcKYJO 3a)),OJl)KeHHOCTb, KOTOPa.ll conepzcanacs B npe.JJ,bfAYlll,CM npoexre nynxra 2, 61,ma 

3aMeHeHa CCblJIKOH Ha .JJ,e6HTopcKYJO 3a.JJ,OJl)KeHHOCTb, no KOTOPOH HaCT}'IlaeT cpox nnarezca HJIH KOTOp8$1 

noaxperrnsercs HCDOJIHeHHeM. Kposse roro, B nyHKTC 2 paccaarpasaerca aonpoc MOMeHTa BPCMCHH, B KOTOPblH 
npoHCXO.JJ,HT nepenaxa 6y)).YIUeH .JJ,C6HTopcKOH 3a)).OJl)KeHHOCTH. 

3. IlYHKT 3 npH3BaH pa3pCWHTb naa sonpoca, a HMCHHO: sonpoc O TOM, nepexomrr JIH 6y)).YIU8$1 .JJ,e6HTOpCK8$1 

3a)),OJl)KeHHOCTb Henocpe.JJ,CTBCHHO K lJ,CCCHOHapHIO, 'lTO HMCeT Ba.>KHOe 3Ha'leHHe B TOM cnyxae, CCJIH u,e.JJ,eHT 
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CT8H0BHTCJI HCC0CT0JITeJILHLIM nocne ycrymrn, HO ,D;0 B03HHKH0BeHIDI ,D;e6HTopcKOH 38,D;0JDKeHH0CTH; H sonpoc 

0 TOM, Tpe6yeTCJI JIH H0B8.JI YCTYIIK8 B M0MeHT, K0r,D;a B03HHKaeT ,D;e6HTOpCKIUI 38,D;0IDKeHH0CTL. 

i) 

CTaTLJI ß.. OroBopKH o HenonyCTHM0CTH VCTVDKH 

BapHaHT A w BcJIK8.JI ycrynxa w ocymeCTBJIJleT nepena,y ne6HTODCKOil 38Jl0JDKeHH0CTH uecCH0Hapmo w HC38BHCHM0 0T K8KOro-JIH6o cornaureaas Me.JK,D;Y u.e,D;eHT0M H ,D;0IDKHHK0M 0 sanpeuteaaa 

HJIH orpamrseaaa TaKoH ycrynxa 6). HH'ITo B HaCToJ1m;eH crarse Ll He sarparaaaer 
K8KOrO-JIH6o o6Jl38TeJILCTBa HJIH 0TBeTCTBeHH0CTH IJ,e,D;eHTa nepen ,D;0IDKHHK0M B CBJl3H C 

yCTynK0H, C,D;eJI8HH0H B aapyureaae 6) oroB0DKH 0 HenonyCTHM0CTH VCTVDKH. 0JIHaKo 

uecCHOH8DHH He eeceT 0TBeTCTBeHH0CTH nepen JI0IDKHHK0M 38 TaKoe HapymeHHe. 

BapHaHT B CornaweHHe Me,)KJIV ueneHT0M H JI0IDKHHK0M o 3anpeweHHH HJIH orpaHH1-leHHH YCTYPKH 

ne6HTODCKOH 38JI0JDKeHH0CTH He HMeeT CHJILI. y CTVDKa ocymeCTBJIJleT nepenaqy 

ne6HTODCKOH 3aJI0JDKeHH0CTH uecCH0Hapmo He3aBHCHM0 0T TaKoro cornaweHHJI. HH 

ueneHT, HH ueccHOHapHil He HeCVT HHK8K0H 0TBeTCTBeHH0CTH 38 HapVIlleHHe TaKoro 
cornaureaas. 

(@ HaCTOJIWIUI CT8TLJI He npHMeHJleTCJI K VCTVIIKe noTpe6HTeJILHOH ne6HTODCKOH 38JlOIDKeHHOCTH.] 

A/CN.9/420, II}'HKTLI 61-68. 

A/CN.9/420, npoexr craTLH 4. 

IlpHMe11aHHJ1: 

1. Ilpoexr CT8TLH 8 npH3B8H 0XB8THTL ,D;0r0B0PHLie, HO He 38K0H0,D;aTeJILHLie aanpeuteaas YCTYIIKH, ß 
BapHaHTaX A H B rrynxra 1 0TpaxeHLI ,D;Ba pa3JIH'IHLIX no,D;X0,D;a, B n0JIL3Y K0T0PLIX 6LIJIH BLICK838HLI MHeHIDI 
Ha npe,D;Lrm'lll, eH ceccaa Pa6011eil rpynnsr (A/CN.U420, IJYHKTLI 62 H 67). BapHaHT A npH3BaH oöecnexrrn, 

onpe,D;eJieHH0CTL B 0TH0WeHHH ,D;eHCTBHTeJILH0CTH YCTynKH, C,D;eJiaHH0il B aapynreaae oroB0PKH 0 

He,D;0nyCTHM0CTH YCTYIIKH, Kpoxe Toro, BapHaHT A ,D;0JDKeH oöecnexsrn, TaKoe n0JI0.>KeHHe, npa K0T0p0M 

,D;0IDKHHK, X0TJI OH M0.>KeT BOCTpe6oBaTL C u.ecCH0HapHJI mo6oH Bpe,D;, npH'IHHeHHLIH eMy B pe3yJILTaTe YCTYIIKH, 

He CM0JKeT noCTynHTL 8HaJI0rH'IHLIM o6p830M B 0TH0WeHHH ueccaoaapas, H6o HHa'le YCT}'IIKa M0.>KeT JIHWHTLCJI 
BCJIKOH IJ,eHH0CTH. 

2. BapHaHT B, C0CT8BJieHHLIH no THny CT8TLH 9-318(4) YHHq>Hll,HpOBaHHOro K0MMep11ecKoro K0,D;eKca 

Coe,D;HHeHHLIX IIITaTOB (''YKK"), JIHWaeT CHJILI oroB0PKY 0 He,D;0nyCTHM0CTH YCTYIIKH, B pe3yJILTaTe xero YCT}'IIKa, 
ocym;eCTBJieHH8.JI B aapyureaae oroB0PKH 0 He,D;0nyCTHM0CTH ycrynxa, 6y,D;eT HMeTL CHJIY, a aapynreaae 3T0H 

orosopxa He npaaener K B03HHKH0BeHHJO K8KOH-JIH6o 0TBeTCTBeHH0CTH. 

, 
3. IlYHKT 2 nosseurea B KBa,D;paTHLie CK06KH snpem, ,D;0 onpeneneaas no,D;X0,D;a, KOTOpLIH Paöoxas rpynna 
M0JKeT npHHJITL B 0TH0WeHHH 38l.lJ,HTLI norpeöareneä. Bonpocsr IOPH,D;ff1.leCK0H CHJibl H )leHCTBHJI orosopox 0 
He)l0nyCTHM0CTH YCTYII0K, C0,D;epxam;HXCJI B norosopax 0 noTpe6HTeJibCKHX cnenxax, npennonaraercs BbIBeCTH 

38 cqiepy npHMeHeHHJI npoexros CT8TbH 8. B xaxecrse aJILTepHaTHBH0ro nonxona M0.>KH0 cneuaansao 
oroB0PHTb, 'IT0 npHMeHeHHe npoexra YffHq>Hll,HpoBaHHbIX npasan 38BHCHT 0T npHMeHHM0ro 38KOH0)laTeJibCTBa 
0 38l.lJ,HTe norpeöareneä H, KP0Me roro, oöecnexars, 'IT06bI noJI0JKeHHe )lOIDKHHKa-noTpe6HTeJIJI Heo60CHOB8HHO 

He 38TpamBaJI0Cb B pe3yJILTaTe ycrynxa (aanpasrep, npenycstorpea, 'IT0 B noTpe6HTeJILCKOM K0HTeKCTe, eCJIH 

CT0p0Hbl He ,D;0r0B0PJITC.!I 06 HH0M, nnarezc. no YCTynJieHH0H ,D;e6HTopCKOH 38,D;0JDKeHH0CTH ,ll;0Jl.)KeH acerna 

ocym;eCTBJIJITLCJI Ha 6aHKOBCKHH cxer, }'K838HHbIH u.e,D;eHT0M H ,D;OIDKHHKOM). TaKOH IlO)lXO)l öyner 

COOTBeTCTBOB8Tb cym;eCTBYJOl.lJ,eH npaxraxe (aanpmsep, ceKLIOPHTH381J,HH ,D;e6HTOPCKOH 38,D;OJI.>KeHHOCTH no 

Kpe)lHTHbIM KapTO'IKaM) H MOJKeT oöecnesnrn, raxoe noJIOJKeHHe, npa KOTOPOM noTpe6HTeJIL-)lOJl.>KHHK MOJKeT 
nOJI}"IHTb BbirO.IlY OT pacnrapeaas ,D;OCTyna K öonee .11eweBbIM Kpe)lHTaM. 

4. Paöoxaa rpynna M0JKeT noacenars paccsrorpers )lOilOJlHHTeJlbHbIH sonpoc 0 TOM, MOJKeT JIH ueccaoaapaä 

cornaurarsca Ha )leHCTBHTeJibffYIO YCTYIIKY B TOM CJIY'lae, eCJIH cpaKTff1.leCKH H3BeCTHO, 'ITO OHa caenaaa B 

aapyureaae sanpera, cyutecraysomero Me.)K)lY IJ,e)leHTOM H TpeTLeH CTOpOHOH (aanpasrep, Ha OCHOBaHHH 
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HeraTHBH0l'O 06.113aTCJlbCTBa, no K0T0p0MY 3aeM~ öeper Ha ce6.11 06.113aTeJibCTB0 nepen Kpe,D;HT0,D;aTeJieM, 
npe,u;oCTaBJIJIIOIIJ;HM aeoöecnexeaasre cpHHaHC0BblC cpencraa, B 0TH0llleHHH Toro, 'IT0 3aeMID;HK He C03,11;8eT 
o6ecne'leHH.II ,ll;JIJI 3THX cpe,D.CTB B aarepecax K8KOH-JIH6o rperseä CTOpOHbl). 

CTaTb.11 9. Ilepena'la o6ecne'IHTeJibHbIX npas 

ECJIH HH0C He npeJIVCMaT0HBaeTC.ß HO0MOH npaBa HJIH corna111eHHeM Me)K,IIV ueJieHT0M H uecCH0HapHeM, 
yczynKa o6ecne'IHBaeT nepena,v uecCH0H80HIO npaB, rapaHTH0}'IOWHX yczynJieHH}'JO ne6HTO0CK}'IO 
38Jl0JUKeHHOCTb 6e3 HOBOro aKTa nepeJia'IH. 

CcbIJIKH: A/CN.9/420, nyHKTl,I 69-74 

B npoexre CTaTLH 10 orpasceao npHH.IIToe Pa6o'leit: rpynnoä Ha ee npe,u;Ll,!IJ'ID;eit: ceccaa pe111eHHe o TOM, 
'ITO B npoexre YHH<pHIJ,HpOBaHHblX npaBHJI ,ll;OJUKeH 61,1Tb ccpopMyJIHPOB8H npHHl.l,HII aBTOM8TH'leCKOH nepenaxa 
o6ecne'IHTeJILHl,IX npas, ecJIH 3TO He 6y,u;eT npOTHBope'IHTb HOpMe sayrpeaaero npaaa HJIH norosopaoery 
DOJIOXeHHIO (A/CN.9/420, nyHKT 74). Pa6o'18.ß rpynna MOXeT noscenars paccxorpers ,u;onoJIHHTeJibHl,IH aonpoc 
0 TOM, cnenyer JIH B npoexre CT8TbH 9 OXBaTHTI, T0Jll,KO JIH'IHble 06ecne'IHTeJILHble npasa (aanpasrep, rapaaran) 
HJIH TaKXe BeIIJ;Hble oöecnexarensasre npaaa (aanpastep, 3aJIOroBLie npasa, anoresa). 

filABA m. IlPABA, OBJI3AHHOCTß ß B03PA)I{EHß.H 

[CTaTLB 10. OnpeneneHHe npaB H o6B3aHHoCTeit: 

ll Ilpasa H ofül3aHHOCTH ueneHTa H ueccuoHapH.11, s1,rreKa10wHe H3 HX corna111eHH.11, onpeneJI.1110Tc.S1 
YCJIOBIDIMH, yCTaHOBJieHHblMH B 3TOM cornaweHHH, BKJIIO'la.R J11061,1e KOHK0eTHO yDOM.SIH}'Tble B HeM npaBHJia, 
o6mHe YCJIOBH.11 HJIH 061,l'laH, -a TaKXe DOJIOXeHH.11 [HaCTO.RWeit: KoHBCHUHH) [HaCTO.Rruero 3aKOHa]. 

~ Ilpasa H 06.113aHHOCTH ueneHTa H JlOJUKHHKa, BLITeKalOWHe H3 nepBOHa'laJil,HOro norosopa, onpeneJIJIIOTCjl 
YCJIOBIDIMH, YCT8HOBJieHHblMH B 3TOM norosope, BKJIIO'la.R JII06ble KOHK0eTHO yDOM}IH}'Tble B HeM npaBHJia, o6wue 
YCJIOBH.11 HJIH 061,l'laH, a TaKXe DOJIOXeHH.11 [HaCTO}IWeH KoHBeHUHH) [HaCTo.Rwero 3aKOHa). 

~ Ilop.RJIOK H npeHMymeCTBeHHble npasa B CH3H C yJIOBJieTBOpeHHeM Tpe6oBaHHH HeCKOJll,KHX uecCHOHapHeB, 
DOJIY'IHBIIIHX ne6HTO0CK}'IO 38JlOIDKeHHOCT1, OT OJlH0ro H Toro xe ueneHTa, a TaKXe 000.SIJlOK 011epeJ1HOCTH 
YJlOBJieTBOpeHH.11 Tpe60B8HHH uecCHOH80HJI H K0eJIHTO0OB ueneHTa, BKJIIO'la.R ynpaBJIJIIOWero npH 
HeCOCTO.RTeJILHOCTH. ueneHTa, HO He orpaHH'IHBa.ßCI, HM, onpeJieJIJIIOTCjl C yqeTOM DOJIOXeHHH, npHMeHHMl,IX K 
HeCOCTO}ITCJlbHOCTH ueneHTa, DOJIOXeHIDIMH [HaCTO.RWeH KoHBeHUHH) [HaCTO}IWero 3aKoHa]. 

' 
ID IlpH TOJIKoeaHHH ycnoeHit: yczynKH, ocHoenoro noroeopa o tbHHaHcHpoeaHHH, ecJIH TaKoeoit: HMeeTC}I. H 
nepBoHa'laJil,HOro noroeopa H npH yperyJIHDOBaHHH eonpocoe, He OXBa'leHHl,IX HX ycJIOßffjlMH HJIH DOJIOXCHH}IMH 
[HaCTO.SIWCH KoHBCHUHH) [HaCTo}lwero 3aKOHa), }'.'DfTblB8IOTCj1 o6wenpH3HaHHble Me)K,IIVHaDOJlHble npaBHJia H 
061,l'laH npaKTHKH tbHHaHCHOOBaHHjl ne6HTOOCKOH 38JlOJUKCHHOCTH]l. 

Cc1,mKH: A/CN.9/420, nyHKTbl 73, 81, 95. 

IlpHMe11aeH.11 

1. Ilpa vperyaaposaams JIHIIII, HeKOTOpblX npaa, o6.R38HHOCTeH H B03paxeHHH CT0pOH (ueneara, 
1.1,eCCHOHapH.11, ,11;0Jl)KHHK8 H TpeTbHX CTOpOH) npe,u;LI.D.YIIJ;HH npoexr YHH<pHU,HpOBaHHblX npaBHJI HCXO,ll;HJI H3 
npennocstnxa O TOM, 'ITO uenear H ueccaoaapaä M0ryT onpenemrrs CBOH npaaa H 06}138TeJibCTBa B caoess 
norosope, a npasa, 06}138TeJILCTBa H aospaaceaaa ,D.OJl)KffHKa, a TaKXe nop.R,D;OK O'lepe,u;HOCTH Y.D.0BJICTBOpeHffjl 
Tpe6oeaHHH pa3JIH'IHl,IX xpemrropoa B OTHOWeHHH yCTynJieHHOH ,u;e6HTOpCKOH 38,ll;OJUKeHHOCTH ,ll;OJl)KHl,I B 
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3Ha'IHTCJlhH0H Mepe perynHp0BaTl>C.11 nocpCACTB0M 0TCl,InKH K H0pM8M npana. B npoexre CTaTl>H 10, KOTOphIH 
.IIBn.llCTC.11 H0BhIM 00JI0JKeHHCM, c4>opMyJIHP0BaHHhIM Ha 0CH0Be CTaThH 13 KoHBeHU,HH OpraHH3aU,HH 
O61>eAHHCHHl,IX HaUHii 0 He3aBHCHMl,IX rapaHTIDIX H peaepaasrx aKKpeAHTHBaX, H KOT0phlH npHB0AHTC.11 B 
KB~aTHhIX CK06Kax, npe~pHHHMaeTC.11 0001,ITKa np.llM0 H3JI0}KHTI, 3T0 O0HHMaHHe H p83'b.llCHHT1, B3aHM0CBR31, 
Me~ npoeKT0M YHH<l>Hl.l.HP0BaHHl,IX npasan, APyrHMH H0pM8MH npasa H aBTOHOMHeH CT0P0H. 

2. B nyHKTC 1 npH3HaCTCR aBT0H0Mffjl CT0P0H B 0TH0llleHHH npas H 06.113aTeJihCTB ueneura H U,CCCH0Hapffj! 
H, Kp0MC Toro, C0AepJKHTCjl ccsinxa Ha O0JI0JKeHffjl npoexra YHH<l>Hl.l.HPOBaHHl,IX npasan, Kaca10111HeCR 
OTHOWCHHH Me~ U.CACHT0M H ueccaoaapaex (aanpasrep, npoexrsr CTaTeH 11, 12(2) H 21). B nyHKT 1 
BKJIIO'leHa 06111a.11 ccstnxa Ha cornaureaae Me~ u.eAeHT0M H neccaoaapaei«, H B HeM np.llM0 He YK83hIBaeTC.II, 
.IIBn.ReTC.11 JIH raxoe cornaureaae 0TAeJihHl,IM cornaweHHCM HnH C0CTaBHOH 'laCThlO 0CH0BH0ro norosopa 0 
cl>HHaHCHp0BaHHH. 

3. Ccsmxa Ha 061,l'laH M0JKeT 61,ITJ, noneaaoä, 00CK0JILKY C ee 00M0IIILIO npH3HaeTCR IOPHAH'leCKaR CHJia 
Me}K,lzyHap0AH0 npH3HaHHLIX A0r0B0PHLIX H0PM H oösrxaea, peryJIHPYIOIIIHX npaKTHKY <l>HHaHCHP0BaHffjl 
Ae6HTOPCKOH 38A0ßJKCHH0CTH (aanpmrep, Konexca o6Ll'laeB Me}K,lzyHap0AH0ro <l>aKT0pHHra, npansroro 
Me}K,lzyHapOAHOH accouaanaeä <l>aKTopos). C APyroH CTopoHLI, B xaxeerae aprysseara nporas BKJIIO'leHffjl raxoä 
CCLinKH MOJKH0 YKa3aTI>, 'IT0 0Ha M0JKCT npHBHeCTH HeonpeAeJieHH0CTL, O0CK0JILKY TepMHH "oönrenpaaaaaasre" 
M0JKeT H HC HMeTI> yaaaepcansaoro eAHHOo6pa3HOro T0JIK0BaHffjl. 

4. B nyaxre 2, X0TR aBT0H0Mffjl CT0p0H H npH3HaeTCR, onpenenenae HeK0T0PLIX npaa H o6.SI3aTCJILCTB 
ueneara H A0nJKHHKa D0A'IHH.lleTC.11 npoexry YHH<l>Hl.l.HPOBaHHLIX npaBHJI (aanpasrep, npoexrass CTaTCH 13-17). 
B 0TJIH'IHe 0T sroro B nyHKT 3, B K0T0p0M paccstarpaaaercs sonpoc 0 npeHMyw;eCTBCHHLIX npasax B CBR3H C 
YA0BJieTB0peHHeM K0JIJIHAHPYIOIIIHX Tpe6oBaHHH KpeAHT0P0B s 0TH0WCHHH YCT}'IIJieHHOH Ae6HTOPCKOH 
38A0nJKeHH0CTH, BKJIIO'leHa CCLinKa Ha H0PMLI npaaa, O0CK0JILKY 3T0T sonpoc CBR3aH C nocJieACTBH.IIMH YCTYDKH 
An.II npasa co6CTBeHHOCTH, a OH o6LNHO He BX0AHT B c4>epy AeHCTBffjl DPHHU.Hna aBTOH0MHH cropoa. Ilem, 
rryaxra 4 COCT0HT B TOM, 'IT06LI yperymrpoaars sonpocsr, He peureaasre HH B norosope, HH B npoexre 
YHH<l>Hl.l.HP0BaHHLIX npaBHJI, nyTeM CCLinKH Ha Me}K,lzyHap0AHLie AOrOB0PHLie npasana H o6Ll'laH. 

5. Ilyaxr 4, KOTOpLIH npHBOAHTCR B OTAeJILHLIX KBaApaTHLIX CK06Kax A0 DPHffj!Tffjl Pa6o'leH rpynnoä 
peureaaa no aonpocy o coxpaaeaaa npoexra CTaTLH 4(2), xacatourerocs sanonaeaas npoöenos, MoxeT 6LITL 
öonee OOJie3HLIM B K0HBeHU.HH, 'leM B THO0BOM 38K0He, RBn.lllOll.l,eMCR 'laCTLIO aayrpeaaero npaaa, B KOT0P0M 
o6LNHO 6yAYT C0AepJKaTLCR 0OJI0JKeHffjl, Kaca10111HeCR sonpoca 0 3aDOJIHeHHH npo6eJIOB. EcJIH Pa60'l8.II rpynna 
B npeABapHTeJILHOM Il0PRAKe npasrer peureaae O DOArOT0BKe K0HBeHU,HH H coxpaaeaaa O0JIOJKeHHR, 
aHaJIOrH'IHOro npoeKTY CTaTLH 4(2), T0 nyHKT 4 M0JKeT BCT}'IIHTI> B KO~JIH3HIO C 3THM O0JIOJKeHHeM H ero 
Heo6XOAJ·IMO 6yAeT HCKJIIO'IHTL, IlOCK0JILKY o6R3aTeJILHLIH xapaKTep o6Ll'laeB, K0T0PLie MOryT 6LITL cornacosaHLI 
CT0POH8MH, H npaKTHKH, K0T0PYIO CT0pOHLI MOryT yCTaH0BHTL B CBOHX B3aHMHLIX OTHOWeHHRX, 
npeAfCMaTpHBaeTCR B nyHKTax 1 H 2 (CM. TaKJKe CTaTblO 9 KoHBeHU,HH O KYOJie-npOAaJKe). 

CTaTLJI !1- rapaHTHH ueneHTa 

1) EcJIH HH0e DD.IIM0 He cornacosaeo u.eAeHT0M H u.ecCH0HapHeM b), u.eAeHT 3aBepReT w B TOM, 'ITO ueneHT 
.IIBJI.SleTCR Ha M0MeHT VCTVIIKH HJIH CTaHeT BDOCJieRCTBHH KpenHT0D0M H 'IT0 HOJlJKHHK He HMeeT w Ha MOMeHT 
YCTYDKH w B03DaJKeHHH b), KOT0PLie JIHllIHJIH 61,r YCTYDJieHffYIO Ae6HTOPCKYIO 3aAOnJKeHHOCTL u.eHH0CTH. 

w 
~ EcJIH HHOe np.SIM0 He cornacoBaH0 u.eAeHT0M H u.eccHOHapHeM b), u.eAeHT He 3aBepReT b) B TOM, 'IT0 
A0JIJKHHK HCD0JIHHT CB0e DJiaTe)KH0e o6R3aTeJibCTBO no nepBoHa'laJILH0MV norosopy {...). 

Cc1,mm: A/CN.9/420, nyHKTLI 80-88. 
A/CN.9/420, npoeKT CTaTLH 6. 
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IlpHMe'laHWI 

1. Ha npe,D;hl)O'mCH ceccaa Pa60'IIUI rpynna npaaaana, 'IT0 XOT.ß BH,D;hl rapaHTHH, npe,D;oCTaBJUICMhIX uenearoi« 

11,CCCH0Hapmo, .HBJUIIOTC.ß npe.u;MeT0M noroaopa, nenecooöpasao BKJIIO'IHTh cy6cH,u;HapH0C npaBHJI0, perynapysoutee 

sonpoc o rapaHTWIX B 0TCYTCTBHC C00TBCTCTBYJOllJ,Cro D0JI0)KCHWI B noroaope yCTynKH (A/CN.9/420, IIYHKT 81). 

2. UeJih rryaxra 1, B KOT0p0M o6'hC,D;HHBIOTCjl nyHKThI 1 H 2 npensutytnero npoexra, C0CT0HT B TOM, '11'061,r 

npH3HaTh aBT0H0MHIO CTopoH npH pacnpe,u;eJieHHH pHCK0B MC)K,lzy u,e,u;eHT0M H u,eccH0HapHeM B 0TH0WCHHH 

B03paJKCHHH ,D;0JIJKHHKa, He H3BCCTHhIX ueccaoaapmo, H B T0 JKC BpeMg yCTaHOBHTh nopB,D;0K pacnpeneneaas 
3T0ro pHCKa B OTCYTCTBHC corJiaWCHWI CTOp0H. 

3. Pe,11;aKIUU1 nyaxra 1 61,ma H3MCHCHa ,ll;JUI vxera CJIC,ll;YIOllJ,HX BhI3BaBWHX o6ecnoKOCHHOCT1, MOMCHT0B: 

H3MCHCHHe rapaHTHH, B 'laCTH0CTH DYTCM no,u;p83YMCBaeMoro coraanreaaa, M0JKCT nporaaope-nrrs craanapraa 
,u;o6pocoBeCTHoCTH; TepMHH "rapanrapyer" MOJKCT npHBHCCTH Heonpe,D;eJICHH0CTh; CJIOBa "B noroaope YCTYßKH" 
.ßBJI.ßlOTC.H, B03MOJKH0, CJIHWKOM orpaHH'IHTCJlhHhIMH; CJI0B0 "ueccaoaapmo" MOJKCT aenpenaasrepeaao 

npHBCCTH K 3aKJIIO'ICHHIO, 'IT0 rapaaras CYllJ,CCTBYCT TOJll,KO B 0TH0WCHHH nepsoro, a He D0CJIC,ll;YIOllJ,HX 

U,CCCH0HapHeB; CChIJIKa Ha CYllJ,CCTBYIOllJ,YIO ,u;e6HTOPCKYJO 3a,D;OJIJKCHH0CTh MOJKCT npHBHCCTH aeonpeneneaaocrs 

H aenpenaassepeaao npHBeCTH K HCKJIIO'leHHIO 6y,ll;YllJ,eH ,u;e6HTOPCKOH 3a,D;0JIJKCHH0CTH; CJI0Ba "npaso nepenasars 

,11;e6HTOPCKYJO 3a,D;OJIJKCHHOCTh" M0rfT npHBHCCTH Heonpe,D;eJICHH0CTh, D0CK0JihKY TaKoro "npaaa" He 6y,u;eT 

CYllJ,CCTBOBaTh B cnyxae oroB0PKH 0 He,D;onyCTHM0CTH ycrynxa; H D0,ll;'IHHCHHC sonpoca 0 CYllJ,CCTBOBaHHH 

,u;e6HTOPCKOH 3a,D;0JIJKCHH0CTH aonpocy 0 TOM, H3BeCTHo JIH ueneary 0 B03paJKeHWIX ,ll;OJIJKHHKa, 6y,u;eT aanarars 

Ha u,ecCHOHapWI PHCK CYllJ,CCTB0BaHWI y ,ll;OJIJKHHKa B03paJKCHHH, 0 K0T0phIX HCH3BeCTH0 U,C,ll;CHTY (A/CN.9/420, 
nyHKThI 82-87). 

4. BMeCTO TCpMHHa "rapasrrapyer" HCDOJlh30B8H TCPMHH "sasepaer" (A/CN.9/420, nyHKT 83). 3TOT TepMHH 

B3.HT H3 CTaThH 45(1) KoHBCHU,HH OpraHH38U,HH O6'hC,D;HHCHHhIX Hau,HH O MCJK,D;yHap0,D;HhIX nepesonasrx BCKCCJI.ßX 

H MeJK,D;yHapo,u;HhIX np0CThIX BeKCCJI.ßX (H1,10-ßopK, 1988 ron - "KoHBCHU,WI O nepesomrsrx H npocrsrx BCKCCJUIX"), 

K0TOPIUI xacaercs rapaaraä, npe,u;oCTaBJUICMhIX JlHlJ,0M, nepenaiounoa BCKCeJih, JIHI.1,Y, K0T0p0MY OHO ero nepenaer. 

Ilem, HCD0Jlh30BaHWI B rryaxre 1 CJI0B "HJIH CTaHeT BDOCJIC,ll;CTBHH" C0CT0HT B TOM, '11'061,1 oöecnexrrrs 0XBaT 

6y,ll;YllJ,eH ,u;e6HTOPCKOH 3a,D;OJIJKCHH0CTH. Cnenyer 0TMCTHTh, 'IT0 HCD0Jih30BaHHC C00TBCTCTBYJOllJ,ero rnarona B 
6y,ll;YllJ,eM BpeMeHH M0JKCT aenpenaassepeaao npHBeCTH K HCKJIIO'ICHHIO "ycJIOBHOH H rHnOTCTH'ICCKOH" 

,u;e6HTOPCKOH 3a,D;0JIJKCHH0CTH, a HCD0Jlh30BaHHe rnarona "MOJKeT" MOJKCT npHBeCTH K T0MY, 'IT0 TaKWI rapaaraa 

He 6y,D;eT .HBJI.ßThCjl Heo6xo,u;HMOH. B nyHKTC 2 0TpaJKeHa H3BCCTHIUI 60JihllIHHCTBY npaB0BbIX CHCTCM K0HU,CDU,WI 

rapaHTHH. 

5. Pa60'IIUI rpynna, B03M0JKH0, rroscenaer paccssorpers ,IJ;0il0JIHHTCJihHbIH sonpoc 0 TOM, CJIC,D;YCT JIH 

yperynaposars B npoexre YHH<PHlJ.HP0BaHHbIX npaBHJI nocnencrsaa aapyureaas rapaaraä HJIH )KC 3T0T aonpoc 
,u;oJIJKeH 6bITb 0CTaBJieH Ha peureaae Ha 0CH0B8HHH ,u;pyrHX H0PM npaa. ÜCHOBHOH aonpoc, KOTOpbIH, B03M0JKH0, 

norpeöyercs paCCMOTPCTb, C0CT0HT B TOM, 6y,u;eT JIH cyureCTBCHH0e aapynreaae rapaaraä U,e,D;eHT0M npusomrrs 

K aBT0M8TH'ICCK0MY· paCT0PJKCHHIO YCTYßKH H K aBTOMaTH'leCKOH nepenaxe ,u;e6HTOPCKOH 38,IJ;0JIJKCHH0CTH 
oöparao ueneary, 6e3 KaKoro-JIH6o aosoro axra nepenas». 

Crarss 12. IlpaBO UCCCH0Hapffjl VBeJI0MHTb Jl0JIJKHHKa H D0Jl}"lHTb nJiaTeJK 

1. w ECJIH HH0e He npeJIVCM0TDCH0 B C0rJiaUICHHH MC:>KJIY ueneHT0M H UCCCH0HapHeM, u,ecCH0HapHH HMCCT 

npaao YBC,ll;0MHTb ,ll;0JIJKHHKa C0rJiaCH0 CTaTbC 13 W H noTpe6oBaTb nJiaTeJKa no VCTVTIJICHH0H ne6HTODCKOH 
38Jl0JIJKCHH0CTH B M0MeHT. corJiacoBaHHbIH C ueneHT0M, HJIH B 0TCVTCTBHe TaKoro cornaureHffjl - B mo6oil: npyroil: 
M0MCHT. 

2. EcJIH ueneHT He HCD0JlßjlCT CBoero o6g3aTeJibCTBa ynJiaTHTh ( ... ) no noroBopy 0 cbHH8HCHDOB8HHH, 

UCCCHOHapHH HMCCT npaB0 VBeJI0MHTb Jl0JIJKHHKa H noTpe6oBaTb rrnaresca. 

3. w ECJIH 3T0 cornacoBaH0 UCJlCHT0M H uecCH0HapHeM HJIH Tpe6yeTCjl B CHJIV 3aK0Ha: 

!) ueccH0HapHH, K0T0DbIH D0JI)"laeT nJiaTe)K 0T Jl0JI)KHHKa, JI0JIJKCH 0T'IHTaTbCjl 38 JII06VJO CVMMV, 

DOJI)"ICHHVIO B npeBbillleHHe o6g3aTCJibCTBa, o6ecne'ICHHOro VCTVTIKOH: H 
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h} UCJICHT DDOJIOJDK8CT HeCTH OTBeTCTBCHHOCTL 38 mo6VIO CVMMV, Ha KOTODVIOe DJiaTeX, DOJIV11eHHLIH 
IICCCHOH8DHCM OT JIOJDKHHKa, MCHLIIle ofürnaTeJILCTBa, o6ecne'leHHOro VCTVIlKOH. 

CcLIJIKH: A/CN.9/420, nyHKTLI 89-97 
A/CN.9/420, npoexr CT8TLH 7. 

IlpHMe'laHmi 

1. H83B8HHe npoexra CT8TLH 12 6LIJIO H3MeHeHo C TeM, 'IT06LI OHO COOTBeTCTBOBaJIO COAepxaHHIO 3TOH 
CT8TLH (A/CN.9/420, nyHKT 97). I.J;eJIL nyaxra 1 COCTOHT B TOM, 'IT06LI OTP83HTL caoöony AOfOBOpa CTOPOH Ha 
onpeneneaae YCJIOBHH caoero norosopa, BKJUO'laJI onpeneneaae TOro MOMeHTa, KOfA8 H8CT}'Il8eT npaao yBeAOMHTL 
AOJDKHHK8 H DOJIY'IHTL DOcryTIJleHIDI 00 Ae6HTOpCKOH 3~0JDKeHHOCTH, DOMHMO CJIY'{aeB aapynreaas ll,eAeHTOM 
norosopa O cl>HHaHCHPOB8HHH, KOTOPLie paccMaTpH88IOTCjJ B nyaxre 2. CcLIJIK8 Ha "default" B TeKCTe nyaxra 1 
Ha aHrJIHHCKOM 113LIKe 6LIJI8 38MeHeHa CCLIJIKOH Ha "failure of perfonnance" ~ oöecnexeaaa COOTBCTCTBIDI C 
TepMHHOJIOilleH, HCDOJIL30BaHHOH B Koaseauaa O xynne-nponasce. I.J;eJIL 4>opMyJIHpOBKH, A06aBJieHHOH B KOHD,e 
rryaxra 1, COCTOHT B TOM, 'IT06LI DOBCHHTL, 'ITO u,ecCHOHapHH HMeeT He TOJILKO npaso yBeAOMHTL AOJl)KHHKa, HO - 
B OCHOBHOM - H DOJIY'IHTL DOcryTIJleHID! no Ae6HTopcKOH 38AOJDKeHHOCTH (A/CN.9/420, nyHKTLI 93 H 94), a TaKXe 
'ITO B OTCYTCTBHe cornaureaas Me)K,Jzy ll,eAeHTOM H ueccaoaapaess OTHOCHTeJILHO MOMeHTa yBeAOMJieHIDI 
u,ecCHOHapHH HMeeT npaso yBeAOMHTL AOJl)KHHK8 H DOTpe6oBaTL nnaresca B JII060H MOMeHT. 

2. CorJiaCHO HLIHelIIHeH cl>OPMYJIHPOBKe rryaxra 1 npH3H8eTC11 IOPHAH'leCKaJI CHJia TaKoro yBeAOMJieHIDI 
AOJl)KHHK8 ueccaoaapaesr, KOTOpoe MOXeT 6LITL aanpaaneao AO aapyureaaa AOfOBOpa O cl>HHaHCHp0B8HHH. y 
ueccaoaapas MOfYT HMeTLCB 38KOHHLie HHTepeCLI HanpaBHTL yBeAOMJieHHe AOJDKHHKy H 00.II}"IHTL DJiaTe.>K AO 
aapyureaas norosopa O <l>HH8HCHp0B8HHH, Aaxe eCJIH raxoe yBeAOMJieHHe He npenycssarpaaaercs B AOfOBOpe 
(xanpassep, B CJIY'{aJIX, KOfA8 u.eAeHT HCDLITLIBaeT TPYAHOCTH H MO.>KeT Aaxe npHOCT8HOBHTL DJiaTe.>KH). 

3. CorJiaCHO IJYHKTY 2 ueccaoaapaä He CB1138H K8KHM-JIH6o cornanreaaesr C u.eAeHTOM OTHOCHTeJILHO 
B03MO.>KHOCTH HJIH MOMeHTa yBeAOMJieHIDI AOIDKHHKa, DOCKOJILKY B CJIY'{ae HeHCDOJIHeHIDI AOfOBopa 0 
<l>HH8HCHp0B8HHH CO CTOPOHLI ueneara ueccaoaapaä 38HHTepecoBaH B npHH1ITHH He3aMeAJIHTeJILHLIX AeHCTBHH 
no DOJIY'leHHIO YCTYIIJieHHOH Ae6HTOPCKOH 3~0JDKeHHOCTH B DJI8Te.>K 38 oöecnexeaaoe 06113aTeJILCTBO. 

4. B cooTBeTCTBHH c noaauaeä, 38HBTOH Pa6o'leil rpynnoä Ha ee npeALWlll,eil ceccaa H 3aKJ11011a10lll,eilc11 
B TOM, 'ITO, no Beeil BHAHMOCTH, aeuenecooöpaaao npOBOAHTL p83rp8HH'leHIDI Me)K,Jzy YCTYDKOH K8K DPOAaxeil 
H YCTYIIKOH K8K npeAOCT8BJieHHeM oöecnexeaas, B nyaxre 3 roBOPHTCjJ T~nepL O TOM, 'ITO u,ecCHOHapHH AOIDKeH 
OT'IHTaTLCjJ nepen u.eAeHTOM, eCJIH TaKOH DOPBAOK COrJI8COBaH CTOPOHaMH HJIH Tpe6yeTC11 B CHJIY 38KOHa, H, 
T8KHM o6p830M, nposeneaae raxoro paarpaaaxeaas OCT8BJieHO Ha YCMOTpeHHe CTOPOH HJIH Ha yperyJIHp0B8HHe 
Ha OCHOBe APYI11X HOPM npaaa (A/CN.9/420, nyHKTLI 95-97). 

CTaTL11 ,Ll.. 06B3aHHOCTL JIOJI.>KHHKa npOH3BeCTH n~aTex 

1. ,Il,OJl)KHHK HMeeT npaso AO Tex nop, DOKa AOJDKHHK He DOJIY'laeT yBeAOMJieHIDI B DHCLMeHHOH 4>opMe 06 
YCT}'IIKe B COOTBeTCTBHH C nyHKTOM 2 H8CTOBlll,eH CTaTLH, npOH3BeCTH nnarezc u.eAeHTY H OCB060AHTLC11 OT 
OTBeTCTBeHHOCTH. 

2) ,Il,OJl)KHHK 06113aH npOH3BeCTH DJiaTe.>K u,ecCHOHapHIO, eCJIH: 

a) AOJDKHHK OOJIY'l8eT w yBeAOMJieeue B DHCLMeHHOH 4>opMe 06 YCT}'IIKe OT ueneara HJIH OT 
D,eCCHOH8pIDI 6}; 

b) B yBeAOMJieHHH conep.>KHTCB 6e3VCJIOBHOe Tpe6oBaHHe DJiaTexa H p83YMHO onpenensercs 
YCTYIIJieHHaB Ae6HTOpCK8JI 3~0JDKeHHOCTL ,6ynL TO CVllleCTBVIOIUaB HJIH 6yJIVlllaB Ha MOMeHT 
VBeJIOMJieHIDI, H illlliQ W, KOTOpOMY HJIH Ha cxer xoroporo AOJI.>KHHK AOIDKeH npOH3BeCTH nnarexc; H 
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c) ,D;OJUKHHK He DOJI}"IHJI yBe,D;OMJieHIDI B DHCbMeHHOH cpopMe O npemnecrayiouteä YCTYDKe HJIH 0 
Mepax, HanpaBJICHHblX Ha HaJIOXeHHe apecra Ha YCTYDJieHH}'IO Ae6HTOPCKYJO 3MOJl)KeHHOCTb, B TOM 'IHCJie 
0 cyne6HblX peweHIDIX HJIH npHKa3aX. BbUl8HHblX cyne6HblMH H Hecyne6Hb1MH opraHaMH. a TaJOKe O Mepax. 
npHIUITbIX BO HCDOJIHeHHC 38KOHa, B 'laCTHOCTH B CJIV'lae aeanareacecnocoöaocra uenenra, HO He 
orpaHH'lHBjUICb HMH. 

3) ECJIH AOJl)KHHK oöpautaercs C COOTBeTCTBYJOmHM sanpocost, uecCHOHapHH ,D;OJl)KeH npe,D;CTaBHTb B rexeaae 
Pa3YMHOro nepaoaa BpeMeHH Ha,AJiexaw;ee AOKa3aTeJibCTBO TOro, 'ITO YCTYDKa 6b1Jla ocyurecranena, H, eCJIH 
ueccHOH8PHH 3TOro He ,u;enaeT, ,D;OJl)KffHK MOXeT npOH3BeCTH DJl8Tex ue,u;eHTY H OCB06o,u;HTbC.II 0T 

OTBeTCTBeHHOCTH . 

. 4) ß CJIY'{8e, CCJIH JlOJUK.HHK DOJIV'l8eT VBeJlOMJieHIDI O HeCKOJlbKHX VCTVIIKaX OJlHOH H TOR Xe Jle6HTODCKOH 
3aJlOJl)KeHHOCTH. ocymeCTBJieHHblX OJlHHM H TeM xe ueneHTOM, ,IJ;OJl)KffHK OCB060JK,D;aeTC.II OT OTBeTCTBeHHOCTH 
B pesvnsrare nnareaca nepBOMY ueccaoaapmo, npeACTaBHBWeMy yBe,D;OMJieHHe B COOTBeTCTBHH C nyHKTOM 2 
aacroameä CT8TbH, H oönanaer B OTHOWeHHH TaKOfO ueccaoaapaa B03paxeHH.RMH, npe,D;YCMOTpeHHblMH B 
crarse 14. 

5) He3aBHCHMO OT KaKHX-JIH6o HHblX OCHOBaHHH. no KOTODblM DJl8TCXJlOJl)KHHK8 uecCHOHapHIO OCB060JK.11aeT 
Jl0Jl)KHHK8 OT OTBeTCTBeHHOCTH. DJiaTeX AOJl)KHHK8 ueccaoaapmo OCB06oJK,D;aeT ,D;OJUK.HHKa OT OTBeTCTBeHHOCTH, 
eCJIH OH npoasaenea B COOTBeTCTBHH C aacroameä crarseä b). 

CcLmKH: A/CN.9/420, nyHKTbl 98-131. 
A/CN.9/420, npoexrst CTaTeH 9 H 15(2). 

1. Ha npeAbI,D;YmeH ceccmr Pa6011eil rpynnsr 6bIJia BbipaxeHa o6ecnoKOeHHOCTb B CB.113H C TeM, 'ITO npaBHJIO, 
aaxpenneaaoe B rryaxre 1, He D03BOJI.ReT yCTaHOBHTb Ha,AJiexamyio c6aJiaHCHpOB8HHOCTb MeJK,D;Y Heo6xo,D;HMOCTblO 
B oöecnexeaaa onpeneneaaocra ('leMy OTBe'laJIO 6bl yCTaHOBJieHHe o6'bCKTHBHoro cpaKTa, oöycnaanaaasoutero 
HaCTYDJieHHe 06.113aHHOCTH AOJl)KHHKa npOH3BeCTH nnaresc ueccaoaapmo, aanpaaep cpaKTa DOJIY'leHIDI 
yBeAOMJieHIDI) H co6JIIO,D;eHHeM 3TH'leCKHX KpHTepHeB CTOpOHaMH ('ITO o6ecne'IHBaJIOCb 6bI, eCJIH 6bl B nyaxre 1 
TaJOKe npenycaarpasancs H cy6'bCKTHBHblH cpaKTop, aanpasrep OCBeAOMJieHHOCTb ,D;OJUK.HHKa 06 YCTYDKe) 
(A/CN.9/420, nyHKTbI 99-104). ,Il,rul vxera 3TOH o6ecnoKoeHHOCTH Pa60'1a.11 rpynna, B03MOXHO, noscenaer 
orpaHH'IHTb npaBHJIO, yCTaHaBJIHBaeMoe B rryaxre 1, KOHKpeTHOH CCblJIKOH Ha HOPMbl npasa, xacaiouraecs 
MOWeHHH'leCTBa. MoXHO, OAHaKo, OTMeTHTb, 'ITO raxoe orpaaaxeaae 6yAeT KOCBeHHO npenycsrarpaaarscs B 
npoexre YHHcl>HUHPOBaHHblX npaBHJI C yqeTOM Toro, 'ITO HOpMbI O MOWeHHH'le<;TBe CB.113aHbI C coo6paxeHH.IIMH 
ny6JIH'IHOro DOP.IIAKa, a TaJOKe C yqeTOM CCblJIKH Ha Heo6XOAHMOCTb co6JIIOAaTb A06pocoBeCTHOCTb B 

MeX,D;YHapo,u;Hoil roprosne, conepacanteäcs B npoexre CTaTLH 4. 

2. PeAaKUIDI rryaxra 2 6bIJia nepecaorpeaa, C TeM 'IT06bI yxecn, 38Me'laHIDI H npeAJIOXeHIDI, caenaaasie Ha 
npe,D;bI,D;YmeH ceccmr Pa6011eil rpyrmsr (A/CN.9.420, nyHKTbI 111-123). Cornacao DOAßYHKTY (a) ueccaoaapaä 
MOXeT aanpaaars YBeAOMJieHHe He3aBHCHMO OT ueneara, a AOJUK.HHK MO.lK.eT - cornacao nyHKTY 3 - 3anpOCHTb 
AODOJIHHTeJibH}'IO HHq>OpMaumo, ecJIH HMeIOTC.11 COMHeHIDI B TOM, 'ITO ueccaoaapaä AeHCTBHTeJibHO .IIBJl.lleTC.11 
3aKOHHblM KpeAHTOpOM. ß TO xe BpeM.11, eCJIH AOJUK.HHK He sanpaunraaer AODOJIHHTeJibHOH HH<l>OpMaUHH H eCJIH 
BDOCJieACTBHH yCTaHOBJieHO, 'ITO ueccaoaapaä He HMeJI npasa Ha Ae6HTOPCKYJO 3aAOJl)KeHHOCTb, Ha ,IJ;OJl)KHHKa 
JIOJKHTC.11 pHCK He06XOAHMOCTH npOH3BeCTH DJiaTe.lK ABaJK,AbI. 

3. B nyHKT (b) 6bIJia A06aBJieHa AODOJIHHTeJibHa.11 cpopMyJIHPOBKa, C TeM 'IT06bl oöecnesnrn, IOpH,D;H'leCK}'IO 
CHJIY yseAOMJ1eHm1, xacaiouteroca 6y,D;Ymeil Ae6eTOpcKoil 3MOJl.)K.eHHOCTH (A/CN.9/420, nyHKT 125). Paöoxaa 
rpynna, B03MOXHO, noscenaer paCCMOTpeTb ,D;ODOJIHHTeJibHble BODpOCLI, BKJIIO'la.11 cnenyrounre: CJie,D;YeT JIH B 
CJIY'{ae COJIH,D;apHblX ,D;OJUK.HHKOB npe,D;YCMOTpeTL Tpe6osaHHe O HanpaBJieHHH yBe,D;OMJieHIDI OAHOMY HJIH xe BCeM 
H3 Hmc; H 6yAeT JIH OWH6Ka B yBe,D;OMJieHHH JIHW8Tb ero IOPHAH'leCKOH CHJlbI, HeCMOTP.11 Ha TOT <l>aKT, 'ITO 
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AOJUKHHJt npaaansao DOHJUI, K8KaJI 3~0JUKeHHOCTJ, 61,ma yCT}'DJleHa H KOMY, KaK DPCADOJiaraeTCJI, OH AOIDKCH 

oc~eCTBHTI, DJiaTC}K. 

4. IlYHKT 4 npe)J,hJ,lzylll;Cro npoexra 6bIJI nepeaecea B npoezr CTaThH 2(6) c }"ICTOM Heo6XOAHMOCTH B 
ODPCACJJCHHH TepMHHa "nHCl,MCHHaJI cpopMa" )J.JJJI ueneä npoexroa CTaTCH 5 (aapaaar B), 13 H 15. IlyuKT 5 
npe)J,hJ,lzylll;ero npoexra 61,IJI HCKJJIO'ICH KaK H3JJHWHHH, DOCKOJJhKY cpopMa H MHHHMaJil,HOe CO)J.Cp.>KaHHe 

YBC)J,OMJJCHHJI B aacrosutee apeMJI ODHChIBalOTCJI B nyaxre 2. 

5. B OTBCT Ha C)J,eJJaHHOe Ha npe,lJ.hfAYmCH CCCCHH Pa6o'leH rpynnsr npeAJJO.>KCHHe O TOM, 'lTO npoexrsr 
DOJJO}KCHHH, KacaJOII.(HXCJI HCCKOJJl,KHX YBC)J,OMJJCHHH, CJICA}'CT cornacosars HJJH 061>e)J.HHHTh, npoexr CTaThH 15(2), 

co,lJ.epxamHilcJI a npe)J.hfAYmCM npoexre, 61,m nepeaecen B nyHKT 4 npoexra crarsn 13 (A/CN.9/420, DYHKT 169). 

6. HOBWI cpopMyJJHPOBKa, KOTOPlUI 61,ma BKJJIO'ICHa B nyHKT 5 (DYHKT 6 npe)J.hfAYmCro npoexra), C TCM 'lT061,1 

}"ICCTh o6ecnoKOCHHOCTh, Bhlpa.>KCHHYJO Ha npe)J.hl,lzylll;CH ceccmr Pa6o'leH rpyrmsr, B3JITa H3 CT8Tl,H 9(2) 

KoHBCHU.HH o cpaKTOpHHre (A/CN.9/420, nyHKTbI 129-131). U,en1, 3TOH cpopMynupoaKH coCTOHT B oöecnexeaaa 
TOro, 'lT061,1 npoexr CTaThH 13 aenpenaassepeaao He npHBCJJ K HCKJJIO'lCHHIO OCHOBaHHH )J,JJJI OCB060}KACHHJI 
)J.OJDKHHJta OT OTBCTCTBCHHOCTH, KOTop1,1e MOryT cyurecrsoaars B CHJIY APyrHX HOpM npasa. TaKOH DOAXO)J. 

COOTBCTCTBYCT KaK Heo6XOAHMOCTH oöecnexsrn, aaunrry ,lJ.OJJJKHHKa, npoasaoasmero nJJaTe.>K U.CCCHOHapHJO, TaK 

H Heo6XO)J.HMOCTH o6JJer'leHHJI C)J,CJJOK YCTYDKH rryress DOOII.(pCHHJI npaKTHKH DJJaTe.>Ka u.ecCHOHapHIO. 

CTaThJI 14. Bo3pa.>KCHHJI H 3a'lCThl CO CTODOHl,I llOJDKHHKa 

1) EcJJH ueccaoaapaä npe)J.'hllBJUICT )J.OJJJKHHKY Tpe6oeaHHe 06 ynnare YCTYDJJCHHOH ,lJ.e6HTopcKOH 

3~0IDKCHHOCTH, )J,OJDKHHK MOXCT HCDOJJ1,30BaTb B OTHOillCHHH ueccaoaapas BCC BhITCKalOII.(He H3 

nepaoaaxansaoro aoroaopa B03paxeHHJI, KOTOpbIMH )J.OJJJKHHK MOr 61,1 BOCDOJJ1,30BaThCJI, CCJJH 61,1 TaKoe 
rpeöosaaae npe)J.1,JIBHJJ U.C)J,CHT. 

~ ,IJ;oJJJKHHK MO.>KCT HCDOJJ1,30BaTh B OTHOillCHHH u.ecCHOHapHJI JJI06oe npaao Ha saxer Tpe6oBaHHH, xoropste 

cymeCTBYJOT B OTHOillCHHH U.C)J,CHTa, B DOJJh3Y xoroporo B03HHKaeT ,lJ.e6HTopcKlUI 3a)J,OIDKCHHOCT1, f, HJJH 

Tpe6oBaHHH, KOTODblC CVWCCTBVJOT e OTHOillCHHH UCCCHOHapHJI). u KOTOpblC )J.OJDKHHK HMeeT e MOMCHT 

HanpaBJJeHHJI )J.OJDKHHKY YBC,lJ.OMJJeHHJI 06 YCTYDKC B COOTBCTCTBHH C nyHKTOM 2 CTaThH .!J. 

ll) HeCMOTpJI Ha DOJJO.>KCHHJI ßYHKTOB 1 H 2, B03pa.>KCHHJI H 3a'leThl, KOTop1,1e )J.OJJJKHHK MOr 61,1 HCDOJJh30BaTb 

B OTHOillCHHH u.eACHTa B CBJl3H C aapyureaaeu orosopxa O HC,lJ.OilY.CTHMOCTH YCTYDKH, He MOryT 6bITh 

HCDOJJ1,30BaHhl )J.OJDKHHKOM B OTHOillCHHH u.ecCHOHapHJI.] 

CchIJIKH: A/CN.9/420, DYHKThl 132-151. 
A/CN.9/420, CTaTMI 10. 

IlpHMe'laHHJI 

1. IlynKThl 2 H 3 npe)J,bJ,lzylll;ero npoexra 61,IJIH DOMeHJIHbl MCCTaMH, a c4>epa )J,eHCTBHJI aosoro ßYHKTa 3 61,ma 

pacurapena, H B aee 6bIJIH BKJJIO'ICHl,I KaK B03paxeHHJI, TaK H 3a'lCT1,I. 3To 6bIJIO C)J,eJJaHO )J,JJJI oöecnexeaaa roro, 

'1To61,1 )J.OJJJKHHK He HMCJI B03MO}KHOCTH COCJiaTbCJI B OTHOilleHHH u.ecCHOHapHJI Ha HaPYillCHHe orosopxa 0 

HC,lJ.OnyCTHMOCTH YCTYDKH B Ka'ICCTBC B03paxeHHJI, JIH6o HCDOJlh30BaTh 3TOT cpaKT B xaxecrse OCHOBaHHJI )J,JJJI 

CaMOCTOJITeJihHOro Tpe6oBaHHJI, COCJiaBillHCh, nanpmrep, Ha BMelllaTCJihCTBO B norosopasre npasa. B DYHKT 2 • 
B KBa,lJ.paTHl,IX CK06Kax 61,ma BKJJIO'lCHa npennaraesras Ha paCCMOTpeHHe Paöoxeä rpyrmoä CCl,IJJKa Ha 

B03pa.>KeHHJI, KOTop1,1e )J,OJDKHHK MOXCT HMeTh B OTHOilleHHH ueccaoaapaa Ha OCHOBe OT)J,CJll,HhIX ,lJ.eJIOBhIX 
OTHOilleHHH Me.>K)J.Y )J.OJJJKHHKOM H ueccaoaapaea. Ilyaxr 3 61,m 3aKJJJO'leH B xsanparasre CK06KH )J,O npHHJITHJI 

Pa6o'leH rpynnoä peureaas 06 orosopxax O He)J,OnyCTHMOCTH YCTYDKH (npoexr CTaThH 8). 

2. Pa60'laJI rpyrma, B03MO}KHO, noscenaer paCCMOTpCTh aonpoc O TOM, OXBaTbIBalOT JIH CJIOBa "sce 

B03paxeHHJ1" aospasceaae, OCHOBaHHOe Ha aesepaosr H3JIO}KCHHH <l>aKTOB )J.O 3aKJIIO'leHHJI nepBOHa'laJil,HOro 

)J,Orosopa, H B03paxeHHe, OCHOBaHHOe Ha )J.Oroeope, H3MCHJIIOII.(CM nepBOHa'laJil,HhlH )J,OroBop (eonpoc 06 

H3MeHCHHJIX nepBOHa'laJihHOro )J,Oroeopa CM. npoeKT CTaThH 15). 
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CTan.11 15. H3MeueuHe nepsoua11a.J11,noro Jiorosopa 

H3MCHCHHC HJIH [38MCHal [HOBaUH.11] nepBOH31{8Jll,HOro norosopa HMCCT o6B3aTCJll,HVJO CHJIV JIJIJI 

uecCHOH8DHJI. H UCCCHOHapHil npHo6peTaeT COOTBCTCTBVIOlllHC npasa no H3MCHCHHOMV HJIH HOBOMV JIOrosopy npH 

VCJIOBHH. 'ITO 3TO npeJIVCM8TDHBaCTCJI B cornarneHHH MC)KJIV ueneHTOM H UCCCHOHaDHCM HJIH 'ITO UCCCHOHapHil 

BDOCJICJICTBHH cornarnaeTCJI Ha 3TO B DHCbMCHHOH d>opMe. 

Il OHM C'l8HH.II 

1. B npoexre CT8Tl,H 15 COACP)KßTCJI HOBOC DOJIO}KCHHC, KOTOpoe 61,u10 BKJIIO'ICHO cornacao BHCCCHHOMY Ha 

npeALI,JzyllJ;CH ceccaa Pa6011eil rpynnsr npeAJIO}KCHHIO paccaorpers sonpoc O TOM, B K8KOH CTCDCHH IJ,CCCHOHapHil 

AOJl}KCH 61,ITI, CB.113aH H3MCHCHIUIMH nepaoeasansaoro norosopa, corJiaCOB8HHhIMH IJ,CACHTOM HJIH AOJDKHHKOM 
nocne 3aKJ11011eHH.11 norosopa yCTynKH HJIH Aa}KC nocne YBCAOMJICHH.11 AOIDKHHKa (A/CN.9/420, IJYHKT 109). Ilem, 
3TOro DOJIO}KCHH.11 COCTOHT B TOM, 11To61,1 yCTaHOBHTI, c6a.JlaHCHpOBaHHOCTI, MC}K)zy, C OAHOH CTOPOHLI, 

Heo6XOAHMOCTl,IO npH3HaTL AOrOBOPHYIO CB060AY IJ,CACHTa H AOJl}KffHKa BHOCHTI, H3MCHCHHJI B CBOH noroscp B 

IJ,CJIJIX yqeTa H3MCHJIIOIIJ,HXCJI KOMMep'ICCKHX peaJIHH H, C Apyroil CTOpOHhI, HC06XOAHMOCTl,IO 3aIIJ,HTHTb 
IJ,CCCHOHapH.11 OT H3MCHCHHH B nepsoaaxansaox noroaope, KOTop1,1e MOryT 3aTpOH}'Tb ero npaso Ha DOJiyqCHHC 

DJiaTeJKa. 

2. CorJiaCHO npeAfCMaTpHBaCMOMY B npoexre CTaTLH 15 DOP.IIAKY, ecJIH IJ,CACHT H AOJDKHHK H3MCHJIIOT 

nepBOH81{aJil,Hl,IH AOrOBOP 6e3 oömero HJIH KOHKPCTHOro cornacaa ueccaoaapaa, TO TaKOC H3MCHCHHC He 6yAeT 

HMCTI, CHJll,I B OTHOIIICHHH ueccaoaapaa. B 3TOM cnyxae IJ,CCCHOHapHil 6YACT HMCTI, npaao norpeöoaars OJiaTeJKa 

OT AOJDKHHKa Ha OCHOBC nepaoaaxansacro norosopa B ero nepBOH8'1a.Jll,HOM sapaaare. 

3. Pa6011a.11 rpyrma, B03MOJKHO, DO}KCJiaeT paCCMOTpCTI, sonpoc O TOM, CJICAYCT JIH orpaHH'IHTI, crpepy 
ACHCTBH.11 npoexra CTaTLH 15 CJiyqa.llMH, npa KOTOpbIX BHCCCHHe H3MCHCHHH JIBJIJICTC.11 HC06XOAHMLIM AJIJI roro, 
11To61,1 H36C}K8Tb cpstsa HCDOJIHCHH.11 nepBOH81{8Jll,HOro aorosopa (aanpasrep, CCJIH HCDOJIHCHHC nepsoaaxansaoro 

noroaopa CTaHOBHTC.11 HCB03MOJKHl,IM B pe3yJILTaTC HCDPCAYCMOTPCHHl,IX npensrcraaä BHC c<j>ep1,1 KOHTPOJIJI 

cropoa; CM. CTan10 79 KoHBeHIJ,HH o xynne-nponaxe), MoJKHo oTMeTHTL, 'ITO cornacao crarse 9-318 (2) ETK 

H3MCHCHHC nepeoaasansaoro norosopa JIBJIJICTC.11 ACHCTBHTCJll,Hl,IM B OTHOIIICHHH IJ,CCCHOHapHB, CCJIH OHO 

"npOH3BCACHO A06pocoBeCTHO H B COOTBCTCTBHH C Pa3YMHLIMH KOMMCP'ICCKHMH CT8HAapT8MH11
• 

CTaTl,JI 16. ÜTK83 OT B0308}KCHHH 

ll liruI ueneil naCTo.11weil CTanH oTKa3 OT B03D8}KCHHH npeJ1CTaBJIJ1eT co6oil apBMo BbIDa}KCHHoe cornacHe 

B DHChMCHHOü d>opMe MCJKJIV JIOJDKHHKOM H ueneHTOM HJIH UCCCHOHapHeM. B COOTBCTCTBHH C KOTODl,IM JIOJDKHHK 
npHHHMaCT Ha ce6JI 06J13aTCJl1,CTBO HC HCDOJlb30BaTb B OTHOIIICHHH UCCCHOHapH.11 TCX B0308}KCHHH. Ha KOTODhIC 

OH MOr 61,1 COCJiaTbC.11 cornacHO CTaTLe 14. 

~ ÜTKa3 or B03p8JKenHil, Ll cnenaHHLiif B MOMCHT 3aKJ11011eHH.11 neps0Ha11a.J11,eoro Jiorosopa HJIH 

BDOCJICJICTBHH. ( ... ) JIHlllaeT JIOJl}KHHKa npaBa CCbUianc.11 Ha B0308}KCHHJI. [( ••• ) 0 Ha.JlH'IHH KOTOpbIX AOIDKHHKY 
61,mo H3BCCTHO HJIH AOJl}KHO 61,mo 61,rr1, H3BCCTHO B MOMCHT OTKa3a]. 

He JIOnycKaCTC.11 OTKa3 OT CJICJIVIOlllHX B0308}KCHHH: 

B0308}KCHHJI. BbITCKaIOlllHC H3 OTJICJlbHbIX JICJIOBLIX OTHOIIICHHH MCJKJIV JIOJDKHHKOM H 
UCCCHOHapHeM; 

hl 

b] 

B0308}KCHHJI. BbITCKalOlllHC H3 MOIIICHHH'ICCKHX JICHCTBHH CO CTODOHbl UCCCHOHaDHJI; 

ÜTKa3 OT B0308}KCHHH MO}KCT 61,rr1, OT03BaH TOJll,KO Ha OCHOBC DDJIMO Bblpa}KCHHOro cornaCH.11 B 
DHCbMCHHOH d>opMe. 
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~ IlHCbMCHHOe H npnrne VK838HHe cornacm1 ROJUKHHKa Ha VCTVßKV nocne no.lIV'leHIDI yeenOMJleHHR 
C'IHT&eTCR OTK830M OT B03paJKeHHH. 

fil IlonoxeHIDI HaCTORWeii CTaTLH He npHMeWIIOTCR K VCTVßKaM noTOe6HTeJ1LCKOli ne6HTOOCK01i 
3MOJ1.lKeHHOCTH.] 

CcLIJIKH: A/CN.9/420, nyHKTbl 136-144. 
A/CN.9/420, npoexr CTaTLH 11. 

IlpHMe'laHm1 

1. B II}'HKTe 1 npHBO,ll;HTCR onpeneneaae TepMHHa 110TK83 OT B03paJKeHHH" C TeM, 'IT06LI H36exaTL 
.B03HHKHOBeHIDI Heonpe,11;eneHHOCTH B OTHOWeHHH CMbICJla 3TOro TepMHHa. Pa60'laR rpynna, B03MOJKHO, 
nozcenaer pa31>JICHHTb, 'ITO OTK83 MO.lKeT 6LITb cornacosaa - ,11;0 yBe,IJ;OMJleHIDI - ,IJ;OJUKHHKOM H u.e,11;eHTOM H - 
nocne yBe,IJ;OMJleHIDI - ,IJ;OJUKHHKOM H ueccaoaapaea. 

2. Ilo,11;qepK9YTLie CJlOBa "c,11;eJ1aHHLlli B MOMeHT 3aKJ1JO'leHID! nepaoaaxamaoro noroaopa HJlH enocJie,IJ;CTBHH" 
e rrynxre 2 BKJlJO'leHLI )J;Jlj! yxera npe)J;JlO.lKeHIDI, saeceaaoro Ha npe,!J;bl,lzylIJ.eH ceccaa Paöoxeä rpynnst 
(A/CN.9/420, II}'HKT 138). Ilem, ,11;pymx no,11;qepKffYTLIX cnoa coCToHT B TOM, 'IT06L1 onacars nocne,11;CTBID1 OTK83a 
6e3 HCil0Jlb30BaHIDI TaKHX TepMHHOB, KaK "IOpH,ll;H'leCKaR CHJia", ",11;eiiCTBHTeJILHOCTb11 HJIH "HCKOBaR CHJia", 
KOTOPLie MOryT He HMeTb YHHBepCaJibHOro e,11;HH006p83Horo TOJIKOBaHIDI. B nyxxre 3 MOryT 6LITb nepe'IHCJieHLI 
,!J;pyrHe B03paJKeHIDI, OTKa3 OT KOTOpblX He nonycsaercs (CM. CTaTLIO 30 KoHBeHU.HH O nepeaonasrx H npOCTbIX 
BeKCeMX). 

3. IlYHKT 5, BKJIIO'leHHblli e COOTBeTCTBHH c npe,IJ;JIO.lKeHHeM, xoropoe 6LIJIO C,IJ;eJlaHO Ha npe,!J;Ll,lzylll;eli ceccaa 
Pa6o'leli rpynnsr, npe,!J;YCMaTpHBaeT no,11;pa3YMeBaeMLlli OTKa3 OT B03paJKeHHH B cnyxae cornacas ,IJ;OJUKHHKa C 
ycrynxoä, ÜH npHBO,IJ;HTCR B KBa)J;paTHbIX CK06Kax, nocxonsxy 3TO DOJIOJKeHHe MO.lKeT He COOTBeTCTBOBaTL 
38KpenJieHHOMY B rryaxre 1 rrpaauarry, 3aKJIJO'l8IOIIJ.eMyCR B TOM, 'ITO ,IJ;M 3aIIJ.HTLI ,IJ;OJUKHHKa OT pHCKa 
aenpenaaseepeanoro OTK83a OT B03paJKeHHH, JIJ06oii OTK83 OT B03paJKeHHH ,IJ;OJl.lKCH 6LITb np.SIMO BblpaJKeHHblM. 
IlYHKT 6 TaKJKe npHBO,ll;HTCR B KBa,11;paTHbIX CK06Kax ,11;0 OKOH'laTeJlbHOro onpeneneaas Toro DO,ll;XO,IJ;a, KOTOpblli 
Paöoxaa rpynna, B03MO.lKHO, nozcenaer npHMeHHTb B OTHOWCHHH noTpe6HTeJILCKOli ,11;e6HTopcKOli 
38,ll;OJl.lKCHHOCTH. 

CTaTLR 17. Bo3MeweHHe aeaHcoe 

1) Be3 YIIJ.ep6a ,1J;M npas ,IJ;OJUKHHKa cornacao CTaTLe 14, HCHCilOJlHCHHe ueneHTOM {d nepsoaasansaoro 
noroaopa (d He ,11;aeT ,IJ;OJUKHHKY npaaa Ha B03MCWCHHe CYMMLI, ynaaxeaaoä ,IJ;OJUKHHKOM ueccaoaapmo (d. 

2) YCTVTIKa He HaHOCHT ymep6a npaBaM IlOJl.lKHHKa B OTHOllleHHH ueneHTa, _!ILITeKaJOIUHM H3 HeHCilOJIHeHIDI 
ueneHTOM nepBOH8'1aJibHOro noroeopa, BKJIIO'laR npaBO ROJUKHHKa Ha B03MCIUCHHe ueneHTOM CVMM, ynJia'leHHblX 
IlOJUKHHKOM ueccHOHapHIO. HO He orpaHH'IHBaRCb HM. 

CcLIJIKH: A/CN.9/420, II}'HKTLI 145-148. 
A/CN.9/420, npoexr CTaTLH 12. 

UeJIL II}'HKTa 1 COCTOHT e oöecnexeaaa raxoro noJIOJKeHIDI, npn KOTOpOM ,IJ;OJUKHHK 6y,11;eT HCCTH PHCK 
HCHCilOJlHCHIDI oössarenscra ero ,11;oroeopHblM napraepox, T.e. u.e,11;eHTOM, H O,IJ;HOBpeMeHHO e coxpasemra Tex 
B03paJKeHHH, KOTOPLie ,IJ;OJUKHHK MO.lKeT 3aRBHTb B OTHOWeHHH u.ecCHOHapIDI cornacao npoexry CTaTbH 14. Ilens 
II}'HKTa 2, xoropsrä 6LIJI BKJIIO'leH cornacao npe,IJ;JIO.lKCHHIO, BHeceHHOMY Ha npe,!J;Ll,IJ;}'lll.eli ceccaa Pa6o'leii 
rpynrnr, COCTOHT B TOM, 'IT06LI coxpamrrs npaaa ,IJ;OJUKHHKa B OTHOllleHHH ueneara B CBR3H C HapymeHHeM 
nepsoaaxansaoro noroaopa, ocoöeaao npaaa Ha B03MeIIJ.eHHe u.e,11;eHTOM aaaacoasrx nnarezceä, npOH3BC,IJ;CHHblX 
,IJ;OJUKHHKOM ueccaonapmo. 
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CTaTl>JI 18. ßpeHMVI1IeCTBCHHoe npaeo 

!) B CJl}"IIUIX. KOrJia ,11e6HTODCKIUI 3aJIOJUKCHHOCTb yCTVDaCTCJI UCJICHTOM HCCKOJlbKHM UCCCHOHapIDIM. 
npeHMVIlleCTeeHHoe npaeo HMeeT [nepeLiii ueccHoHapHHl [nepeLiii ueccHoHapHH. yee,110MHBWHH ,110JUKHHKa e 
COOTBCTCTBHH CO CT8Tl>Cü 131 [nepBLIH ueccHOH8pHH. 3apemCTDHDOBaBWHH ycrymcy). 

V lleccHoHapHH HMeeT npeHMVIlleCTBeHHoe npaeo no oTHoweHmo K Kpe,11mopaM ue,11eHTa npH ycnoeHH. 'ITO 
[VCTVDKal U'JIC,IIOMJICHHe JIOJUKHHKal [pemCTpaUHJI VCTVDKH] 6LIJI8 DDOH3BeJieHa paHLWC Toro MOMeHTa. KOrJia 
Kpe,11mopL1 ue,11eHTa npHo6penH npaeo Ha VCTVDJieHHVIQ ,11e6mopcKV1Q 3ap:oJUKeHHorn. 

J.) B CJl}"lae HCDJI8Te.>Kecnoco6HOCTH ue,11eHTa uecCHOH8DHH HMeeT npeHMVIlICCTBeHHOC npaeo no OTHOWeHHIO 
K ynpaeJIJ110meMy no ,11eJIV o HecoCToJ1TeJILHOCTH npH ycnoeHH. 'ITO [yCTVDKal [yee,110MJieHHe ,IIOJUKHHKal 
(pemCTpaUHJI VCTVDKH] 6LIJI8 DDOH3BCJieHa ,110 ,118TLI OTKDLITHJI DDOH3BOJICTBa 00 JieJIV O HeCOCTOJITeJILHOCTH. 

~ [Bel ymep6a JIJIJI ,11pymx HODM npaea, KacaIOlllHXCJI O'lepeJIHOCTH VJIOBJICTBODCHHJI Tpe6oeaHHH,] 
npeJILIJIVlllHe Il)'HKTLI He npHMeHJIIOTCJI B cnenyiounrx CJIY'{IUIX: [ ... ]] 

lleccHoHapHH MO.>KeT 3apemCTpHpoeaTL e ny6JIH'IHOM pemCTpe. pacnono.>KeHHOM e MeCTe HaXO)K,lleHHJI 
ueJieHTa. KpaTKOC 38JIBJICHHe. B KOTODOM pa3VMHO onpeJieJIJIIOTCJI ueJieHT. ueccHOHapHH. VCTynJieHHIUI 
,11e6HTODCKIUI 38,IIOJUKeHHOCTL H o6ecne'leHHOC o6Jl38TCJILCTBO. ecJIHT8KOBOe HMeeTCJI. B OTCVTCTBHC pemCTpauHH 
[nepeLiii ueccHoHapHHl [nepeLiii ueccHoHapHH. yeenoMHBWHH JIOJUKHHKal HMeeT npeHMVI1IeCTBeHHoe npaeo c 
}"leTOM Il)'HKTOB 2 H 3 H8CTOJ11lleff CT8TbH). 

§) IlruI ueneH H8CTOJIWCü CT8TbH npeHMVI1IeCTBCHHOe npaeo 03Ha'laeT npaeo JIHUa Ha VJIOBJICTBOpeHHe ero 
TOe6oeaHHJI B OTHOWeHHH UCJICHTa Ha OCHOBe VCTVDJICHHOü ne6HTODCKOü 38,IIOJUKeHHOCTH B npeHMymeCTBeHHOM 
DOOJIJIKe no OTHOWeHHIO K ,IID}'fHM JIHUaM. 

1J HH'ITO B H8CTOJllllCü CT8TLe He 38TparHeaeT K8KHX-JIH6o DOJIO.>KeHHH. npHMeHHMLIX K HeCOCTOJITeJibHOCTH 
UeJieHTa. 

CcLIJIKH: A/CN.9/420, nyHKTbI 149-164. 
A/CN.9/420, npoexr CT8TLH 14. 

1. Heonpeneneaaocn, B aonpoce 06 O'lepe.O,HOCTH Y.O.OBJICTBOpeHHJI Tpe6oeaHHH npe.O,CT8BJIJICT coöoä öonsmoe 
npenJITCTBHe .0,JIJI q>HH8HCHPOB8HHJI .o,e6HTOpCKOü 3a.O,OJUKCHHOCTH, DOCKOJILKY Kpe.O,HTOpbI MOryT He npenocraasrrs 
xpenara HJIH npe.O,OCT8BHTb ero JIHWb 38 öonee BbICOKYJO nnary, eCJIH OHH He 6y~ ysepeasr B TOM, 'ITO HX 
Tpe6oeaHHJI 6y~ Y.O.OBJICTBOPCHbI B nepaooxepeaaoa nopsnxe, B oco6eHHOCTH B CJIY'l8C aennarezcecnocoöaocra 
ueneara. TaKHM o6pa30M, npoexr CT8TbH 18 HMeeT Ba.>KHeffwee 3H8'1CHHe )VlJI TCKCTa, HanpaBJICHHOro Ha 
pacurapeaae .O,OCTyDHOCTH xpemrra. 

2. BapHaHThI A, B H C npe.o.LIAYIUero npoexra 6LIJIH caeneasr e nyHKTLI 1-3. Ilpasano, nepaoaaxansao 
nanaraaureecs B sapnaare D, 6bIJIO BKJIIO'ICHO B rnasy V, KOTOPIUI KacaeTCJI sonpocoa KOJIJIH3HH HOpM npaaa 
(npoexr CTaTbH 23). B rryaxrax 1-3 paccMaTpHBalOTCJI pa3JIH'IHhie CJIY'laH KOJIJIH3HH B OTHOWCHHH nopsnxa 
O'lepe.O,HOCTH Y.O.OBJICTBOPCHHJI rpeöosaaaä. B rryaxre 1 paccaarpasaerca KOJIJIH3HJI rpeöosaaaä HCCKOJlbKHX 
ll,CCCHOHapHeB 0.0,HOro H roro .>Ke ueneara (".O.BOHHble ycrynxa"). Pa60'IIUI rpyrma CO'IJla, 'ITO TaKHe .O,BOHHbIC 
YCTyIJKH, 6y.o,h TO MOWeHHH'ICCKHe HJIH 6e30TBCTCTBCHHbie, .0,0JUKHbI perynapoaarscs OT.0,CJlbHO OT 
DOCJIC.0,0BaTeJibHbIX YCTyDOK nepaoaasansasn« HJIH KaKHM-JIH6o DOCJIC,rzylOIUHM ll,CCCHOHapHeM, DOCKOJILKY OHH 
B OCHOBHOM CBJ13aHLI C aonpocasra O nopsnxe O'lepe.O,HOCTH HJIH O .o,eHCTBHTeJibHOCTH (A/CN.9/420, nyHKT 167). 
Ilynxr 2 KacaeTCJI KOJIJIH3HH rpeöosaaaä ll,CCCHOHapHJI H xpemrropoa ueneara, DbITalOIUHXCJI HaJIO.lKHTb apecr 
Ha yCTyIJJieHH}'IO .o,e6HTopCKYJO 38.D,OJUKCHHOCTb, a B rryaxre 3 paccMaTpHBalOTCJI KOJIJIH3HH Me.>K,lzy ll,CCCHOHapHeM 
H ynpaBJIJIIOIUHM B pastxax npoH3B0.0,CTBa no neny O HeCOCTOJITeJibHOCTH ueneara. 

3. Cnenyer OTMCTHTb, 'ITO npaBHJIO, cornacao KOTOPOMY DOPJl.0.0K O'lepe.O,HOCTH Y.O.OBJICTBOPCHHJI Tpe6oeaHHJIM 
yCTaHaBJIHBaeTCJI Ha OCHOBe yee.o,OMJICHHJI .0,0JUKHHKa, 6y.o,eT HeYMCCTHbIM B CJIY'lae ODTOBbIX YCTyIJOK 
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cym;eCTBYIOID,CH H 6y,rzymeH ,u;e6HTopCKOH 38,11;0.JDKCHHOCTH, XOTOpl>IC npHMCIUIIOTC11, aanpassep, npa 
CCKl>IOPHTH3aU)IH D0Tpe6HTCJIJ,CKOH ,u;e6HTopcKOH 38,ll;OJDKCHHOCTH no xpe,D;HTHl>IM xapraa, DOCKOJIJ,K)' DO 
npH'IHHaM sarpar cpencrs H BpCMCHH U,CCCHOHapHii He HMCCT B03MOJKHOCTH YBC,ll;OMHTJ, COTHH HJIH ThlCj{'(H 
,ll;OJDKHHKOB, KOTop1,1e 11aCTO HMCIOT OTHomeHHC X TaKHM YCTYIIXaM, ,u;aJKe CCJIH JIH'IHOCTH 3THX ,11;0.JDKHHKOB 

H3BCCTHl>l. 

4. Pa6011M rpynna, B03MOJKHo, nozcenaer paccsrorpers ,u;ononaHTeJI1>H1>IH aonpoc o TOM, cnenyer JIH 

npenocraanxrs npeHMym;CCTBCHHOe npaso U,CCCHOHapHIO, XOTOpOMY B ,u;eiiCTBHTCJlbHOCTH H3BCCTHO O paaee 

npOH3Be.u;eHHOH YCTYIIXC, OTHOCHTCJIJ,HO KOTOPOH He 61,mo aanpasneao yBe,D;OMJICHffj{ HJIH KOTOPM He 61,ma 

aapersrcrpaposaaa, JIHmJ, Ha TOM OCHOBaHHH, 'ITO raxoä U,CCCHOHapHH nepBl>IM aanpasar yBe,D;OMJieHHe HJIH 

saperacrpapyer YCTYDKY (o6cy~eHHe sonpoca 06 yBe,D;OMJieHHH npHMeHHTeJil>HO X sonpocy 06 

OCBe,D;OMJICHHOCTH, coeroxameeca B KOHTeKCTe paCCMOTpeHIDI nonooseaas, xacaiouteroca 06113aHHOCTH ,11;0.JDKHHKa 
npoH3BeCTH DJiaTeJK, CM. A/CN.9/420, nyHKTl>I 99-104). Ilpa B1>16ope nonxona Pa6011u rpynna, B03MOJKHO, 
nozcenaer conocrassrrs Heo6xo,u;HM0CT1> B oöecnexeaaa onpeneneaaocra c Heo6xo,u;HMOCThIO oöecne-nm, 

coömoneaae npHeMJICMblX CTaH,u;apTOB DOBe,D;effffj{ Ha npaxraxe. 

5. Ilyaxr 4 (DYHKT 2 npensrnyutero npoexra) 61,IJI 3aKJIIO'leH B xaanparnste cxo6KH B CBR3H C Bblpa.>KeHHOH 

Ha npe,11;1,I,rzyIUe:ii ceccmr Pa6011e:ii rpynnst oöecnoxoenaocruo TeM, 'ITO oöutee HCXJIIO'leHHe H3 conepacaurerocs 

B nyHKTC 1 npasana, xoropoe xacaercs yCTaHOBJieffHjJ npeHMym;eCTBCHHOro npaaa, MOJKeT HaHeCTH ym;ep6 

onpeneneaaocra npenycssarpaaaesroro nopsnxa H, TaKHM oöpasoss, oxasars aeönaronpasraoe B03)),eHCTBHe Ha 

CTOHMOCTb xpemrra (A/CN.9/420, nyHKTl>I 161-164). Pa6o'IM rpynna, B03MOJKHo, noscenaer paccstorpers 

ansrepaarasaste cnocoösr, C DOMOID,l>IO KOTOPl>IX MOJKeT 61,ITJ, yperyJIHPOBaH sonpoc O XOJIJIH)J,HPYIOID,HX 

Tpe6oBaHffj{X DOCTaBID,HKOB ueaeara H u,eCCHOHapHeB, npe)J,OCTaBJljJIOllJ,HX u,e)J,eHTY q>HHaHCHpOBaHHe. 

6. IlYHKT 5, xoropsrä npHBO)J,HTCR B xsanperastx cxoöxax )J,O aaaepnreaas paccsrcrpeaaa Pa6o'le:ii rpynnoä 
conepscameroca B nyaxrax 1-3 npasana O nopsnxe O'lepe,D;HOCTH, )J,ODOJlffjJCT peJKHM, OCHOBhIBaIOID,HHC.SI Ha 

peracrpauaa, H yCTaHaBJIHBaeT npaBHJIO onpeneneaas npeaavmecraeaaoro npasa )J,JljJ cnyxaes, xorna MOJ'YT 

cymecraoaars aesaperacrpapoaaaasre yCTynKH (A/CN.9/420, nyHKT 157). 

7. Ilo cpaBHeHHIO C npe,D;hl,rzyIUHM npoexrox B rryaxre 5 HCDOJlb30BaH öonee rn6KHii IlO)J,XO)J, B OTHomeHHH 

onpeneneaas MeCTa, B KOTOpOM u,ecCHOHapHIO Heo6XO)J,HMO ocym;eCTBHTI> peracrpaumo, H CCJ,IJIKa cnenaaa Ha 
MCCTO Haxo~eHffj{ u,e)J,eHTa, a He Ha MCCTO, B KOTOPOM pacnOJIOJKCHO ero KOMMep'leCKOe npe)J,Opffj{THe. EcJIH 

npe)J,DO'ITeHHe 6y,u;eT OT)J,aHO 3TOMY DO)J,XO)J,Y, TO Heo6XO)J,HMO 6y)J,eT pacCMOTpCTb Bonpoc O TOM, CJie)J,YeT JIH 

paccMaTpHBaTI> u,e)J,eHTa xax HMeIOID,ero MeCTO HaXOJK)J,eHffj{ B rocy)J,apCTBe yqpe~effffj{ HJIH B rocy)J,apCTBe, B 

KOTOpOM pacnOJIOJKeHl>l ero opraHbl ynpaBJICHffj{ HJIH HaXO)J,jJTC.SI OCHOBH~Ie aKTHBl>I. EcnH 6y)J,eT H36paH O)J,HH 

H3 ,D;Byx DOCJie)J,HHX BapHaHTOB, TO Heo6XO)J,HMO 6y)J,eT yperyJIHPOBaTh Bonpoc 06 H3MeHCHHH MeCTa Haxo~Cffffj{ 

u,e,u;eHTa. 

8. EcJIH Pa6o'lu rpynna H36epeT IlO)J,XO)J,, OCHOBl>IBaIOID,HHCR Ha pernCTpau,HH, TO - B 3aBHCHMOCTH OT Toro, 

6y,u;eT JIH OT)J,aHO npe)J,IlO'ITeHHC KOHBCHU,HH HJIH THDOBOMY 3aKOHY - DOTpe6yeTC.SI )J,OilOJIHHTCJIJ,HOC IlOJIOJKCHHC. 

EcJIH npOCKTY YffHq>HD,HpOBaHHblX npaBHJI 6y)J,eT npH,u;aHa q>OpMa KOHBCHU,HH, TO B KOHBCHIJ,HH MOJKeT 61,ITJ, 

C)J,eJiaHa CCbIJIKa Ha cym;eCTBYIOID,HC pernCTp1>1, HanpHMep pernCTpbl KOMnaeHii, K~Top1,1e, B03MOJKHO, 06'1,C)J,HHCHJ,I 

Ha MCJK)J,YHapO)J,HOM YPOBHC nocpe)J,CTBOM 3JICKTPOHHOH CHCTCMJ,I CBR3H, HJIH Ha MeJK)J.YHapo)J.HJ,IH perncTp, 

KOTOpblH noTpe6yeTCR C03)J,aTI>. 

9. Bonpoc1,1, xacaIOID,HCCR <PYHKll,HOHHPOBaHffj{ pernCTpa, TaKHe, xax Y)J.OCTOBepeHHC IlO)J,JIHHHOCTH 

)J,OxyMCHTOB H OTBCTCTBCHHOCTJ, pernCTpaTopa, )J,OJIJKHJ,I 6y)J,YT 61,rr1, B nepBOM cnyqae OCTaBJieHbl Ha 

yperynHpOBaHHC Ha OCHOBC npaBa rocy)J,apCTBa, B KOTOpOM npOH3BO)J,HTCR pernCTpau,HR, a BO BTOPOM cnyqae HX 
DOTpe6yeTC.SI yperyJIHpoBaTI> B KOHBeHU,HH. EcJIH npe)J,IlO'ITCHHC 6y)J,eT OT)J,aHO THDOBOMY 3aKOHY, TO DOTpe6yeTCR 

)J,06aBHTJ, KOMMCHTapHir O TOM, 'ITO rocy)J,apCTBaM, .>KeJiaIOID,HM IlpHffjJTJ, THDOBOH 3aKOH, 6y)J,eT Heo6XO)J,HMO 

yCTaHOBHTb TaKHe Tpe6oBaHHR x pernCTpau,HH H yqpe,D;HTJ, TaKHe pernCTpbl, KOTOpble OHH MOryT C'ICCTJ, 

Ha)J,Jie.>KaID,HMH ( o6ID,ee o6cy~eHHe BOnpoca O u,enecoo6pa3HOCTH Bblpa6oTKH KOHBCHIJ,HH HJIH THDOBoro 3aKoHa 

CM. npHMe'laHffj{ 15-17 K CTaTl>C 1). 

10. Y'IHTblBU 3Ha'IHTCJIJ,HJ,IC pacXOJK)J,CHffj{ MCJK)J,Y pa3JIH'lHJ,lMH npaBOBbIMH CHCTCMaMH B Bonpoce O npaBax 

o6ecne'leHHblX H Heo6ecne'ICHHJ,IX xpe)J,HTOPOB, ,ll;OCTH.>KCHHC KOHCCHCyca OTHOCHTCJlbHO TO'lHOro CMJ,ICJia TepMHHa 

"npeHMym;eCTBCHHOC npaBo" MOJKeT 61,rr1, 3aTpy)J,HeHo. B TO .>KC BPCMR, B03MOJKHO, u,enecoo6pa3HO DODhITaTJ,CjJ 
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,u.an, o6w;ee ODHCaHHe 3TOro OOHJITHJI aHaJIOl'H'UIO TOMY, KaK 3TO nenaercs B rryaxre 6. Tlyaxr 6 B ero 
HLilfeWHeH pe.u.a~ 6y,u.eT npHMelUITLC.H TOJILKO K npoexry CT8TLH 18. ECJIH CCLIJIKH Ha nop.H,D.OK oqepe,D.HOCTH 
Y.D.OBJieTBOpeHIDI Tpe6osaHHH 6yAYT coxpaaeasr B npoexrax CTaTeH 10(3) H 23, TO noTpe6yeTC.H oöecnesars 
npHMeHeHHe onpeneneaaa TepMHHa "npeaxyntecraeaaoe npaao" TaJOKe H K 3THM OOJIOJKeHWIM. 

11. IlYHKT 7 HH B KOeM CJIY'lae He oöecnesaaaer OKOH'laTeJILHOro peureaas npo6JieMLI OTHOWCHHH MCJKAY 
npoeKTOM YHH<l>~HposaHHl,IX npaBHJI H OOJIO}K.eHWIMH, npHMeHHMLIMH K HeDJiaTeJK.ecnoco6HOCTH uenea'ra 
(BKJIIO'ICHl,I JIH OHH B KaKYJO-JIH6o KO.D.Hcl>HKaU.HIO HOPM O aennarexecnocoöaocra HJIH B KaKOH-JIH60 npyroä CBO,D. 
npaBOBl,IX HOPM); ero u.eJIL COCTOHT B TOM, 1JT061,1 BLilfeCTH Ha paccssorpeane Paöoxeä rpynnsr sonpoc 06 
OTHOWeHWIX Me)KAY npoexrox YHH<l>~poeaHHLIX npasan H DOJIOJKeHWIMH, npHMeHHMLIMH K 
aennareacecnocoöaocra ueneara. CJie,D.YeT TaKJK.e OTMeTHTL, 'ITO c<pepy ,u.eHCTBIDI npaanna, yCTaHaBJIHBaeMoro 
B rryaxre 7' B03MOJKHO, OOTpe6yeTC.H pacnraptrrs, C TeM 1JT061,1 oöecnexars npHMeHeHHe 3TOH HOPMLI K npoexry 
YHH<p~HpOBaHHl,IX npaBHJI B uenosr. 

CTaTMI 19. IlnaTex Ha yx:a3aHHLIH 6aHKOBCKHH c'leT H npeHMVIlleCTBeHHoe npaso 

!} ECJIH 3TO corJiaCOBaHO UeJieHTOM H JIOJIJK.HHKOM JIO VBeJIOMJieHIDI 06 VCTVIIKC COrJiaCHO IIVHKTV 2 CT8TLH 13, 
JIOJIJK.HHK HMeeT npaeo ynnaTHTL Ha 6aHKOBCKHH C'leT HJIH no OO'ITOBOMV anpecy, VKa3aHHOMV B corJiaWeHHH, 
H ocso60J1HTl,C.H OT OTBeTCTBeHHOCTH. Ilocne yeenoMJieHWI 06 VCTVIIKe cornacHO IIVHKTV 2 CT8Tl,H 13 JIOJIJK.HHK. 
H UCCCHOHapHH MOryr cornacosan MeTOJI DJiaTeJK.a. 

1} B CJl)"lae cornaweewr Me.>KJIV ueneHTOM H JIOJIJK.HHKOM cornacHo IIVHKTV 1 HaCTo.Hmeil: CTaTLH JIHUo, 
KOHTDOJIHDVIOlllee 6aHKoecKHil: C'leT HJIH no'ITOBLIH an.pec, yx:a3aHHLIH B cornaweHHH, non1,3yeTc.H 
npeHMVIlleCTBeHHl,IM npaBOM llJJJl ueneil: OOJl}"leHWI nnaTCJK.a OT JIOJIJKHHKa. 

Cc1,mKH: 

Il pHMe'laHIDI 

A/CN.9/420, nyHKTl,l 65, 92, 183. 

1. Ha npe,D.LI,D.YUJ;eH ceccmr Paöoxeä rpynnsr YK83LIB8JIOC1, Ha cyw;eCTBOBaHHe noroaopasrx MexaHH3MOB, npa 
KOTOPLIX OT ,D.OJIJK.HHKa MOJK.eT Tpe6osaTLC.H npo,D.oJIJK.eHHe nnaresceä Ha 6aHKOBCKHH cxer HJIH no OO'ITOBOMY 
anpecy, YKa3aHHOMY ueaenro», ,u.axe nocne YCTYDKH HJIH yse,u.oMJieHIDI ,u.oJIJKHHKa. Ilem, npoexra CTaTLH 19 
COCTOHT B TOM, 1JT061,1 C03,D.an npaBOBYJO 683y ,D.Jl.H HCOOJl1,30BaHWI TaKl{X MexaHH3MOB. 

2. TaKOH 00,D.XO,D. naer p.H,D. npeasryntecrs, BKJIIO'la.H CJie,D.YJOUJ;He: uenear MOJKeT YCTYßHTI, CBOIO ,u.e6HTopCKYJO 
38,D.OJIJK.eHHOCTI, B u.eJI.HX OOJiy'leHIDI xpemrra, He npenasas ct>aKT YCTYDKH rJiaCHOCTH, OOCKOJll,K}' uenerrr H 
u.ecCHOHapHH MOryT Ha OCHOBaHHH noroaopeaaocra peWHTI, sonpoc O KOHTpoJie Ha,D. 6aHKOBCKHM C'ICTOM HJIH 
DO'ITOBLIM anpecoss; ycrynxa He o6.H3aTeJILHO H3MetuleT OOJIOJK.eHHC ,D.OJIJK.HHKa; H nonoöaoe OOJIOJKeHHe MOJKeT 
,u.aTL npocroe H .HCHoe peurenae no sonpocy o npeHMyw;eCTBeHHLIX npaaax. , 

3. C ,u.pyroil: CTOPOHLI, TaK.OH 00,D.XO,D. HMeeT H HeKOTop1,1e He,D.oCTaTKH, BKJIIO'la.H CJie,D.YJOw;He: u.ecCHOHapHH 
He HMeeT B03MOJKHOCTH npHIUITI, peureaae no P.H.D.Y sonpocoa, CB.H3aHHLIX C 6aHKOBCK.HM C'leTOM, aanpsesep 0 
6aHKe, B KOTOpOM 6y,u.eT OTK.PLIT C'leT, HJIH O BH,D.e cxera, H 3TO MOJKeT HMCTI, nocne,D.CTBWI ,D.Jl.H npHMeHHMbIX 
npouearasrx CT8BOK; u.ecCHOHapHIO 6y,u.eT Heo6xo,D.HMO OOJIY'IHTI, K.OHTPOJII, Ha,D. 6aHK.OBCKHM C'leTOM HJIH 
OO'ITOBbIM anpecoss .u.o, aanpasrep, cl>aKTH'leCK.OH ,D.aTLI HaCTynJICHIDI aennarecsecnocoöaocra ueneara, C TCM 
'IT06bI oöecne-nrrs CBOIO 3aru.HTY; H yqpeJK,D.eHHe, B K.OTOpOM OTK.pLIBaeTC.H cxer, MOJKeT CTOJIK.HyTbC.H C pHCKOM 
Toro, 'ITO esry 6y,u.eT npe,D.l..HBJieH HCK KaK K "areHTY11 ueneara HJIH ueccaoaapas. 
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rJIABA IV. nocnEIIYJOmHE YCTYIIKH 

CTaTMI 20. IlocneJIVJOWHe yczynKH 

1) [HaCTo.HmaJI KoHBeHUH.H) [HaCTo.H~ 3aKoH] npHMeH.HeTc.H B oTHOllleHHH mo6oH YCTYIIKH Ll 
nepBOHa'IMLHLIM HnH mo6LIM AP}THM IJ,eCCHOHapHeM nocnenyioune« IJ,eCCHOHapH.HM npa ycnoaaa, 'ITO 
[nepBOHa'IMLHIUI) [TaKa.H] YCTYnKa perynapyercs [HaCTO.HllieH KoHBeHUHeH) [HaCTO.HLQHM 3aKOHOM]. 

~ W [HaCT~.Hllla.H KoHBeHUH.H) [HaCTo.HIUHH 3aKoH) W npHMelUleTc.H, KaK ecna 61,1 nocnenysouurä 
IJ,eCCHOHapHH 61,m nepBOHa'IMLHLIM IJ,eCCHOHapHeM. B TO xe BpeM.H AOnxHHK He MO:lKeT HCnonL30BaTL nporaa 
nocnenyioutero IJ,eCCHOHapH.H npasa Ha saxer B OTHOllleHHH Tpe6oBaHHH, CYLQeCTBYJOLQHX Ha xaxoro-naöo 
npeALl,IJYl.l.l,ero IJ,eCCHOHapH.H [, 38 HCKnlO'leHHeM npaB, cyweCTBVIOIUHX B OTHOllleHHH npennocnenHero 
ueccHOHapH.H. KOTODLIH .HBn.HeTC.H nocnenHHM ueneHTOM). 

3) BapHaHT A B cany nocnenVIOweH YCTYnKH Ae6HTopcKoH 3anonxeHHOCTH Ll ne6HTopcKa.H 
3anonxeHHOCTL nepenaeTc.H ueccHoHapHJO, He3aBHCHMO or moöoro cornaureaas Ll, xoropoe 
aanpeuiaer HnH orpaaa-oraaer TaKYJO YCTYilKY w. HH'ITO B HaCTO.HLQeM nyaxre He 
aarparasaer KaKHX-nH6o o6.H3aTenLCTB HJIH OTBeTCTBeHHOCTH nocnenVIOwero ueccHOHaDH.H 
3a HapymeHHe oroBODKH O HenonyCTHMOCTH VCTVßKH. 

BapHaHT B CornallleHHe ( ..• ), 3anpewa10wee HJIH orpaHH'IHBaiowee yczynKV ne6HTopcKoH 
3anonxeHHOCTH. .HBn.HeTC.H HeneHCTBHTenLHLIM. B CHJIV VCTVßKH ne6HTODCKOH 
38lIOJl)KeHHOCTH ne6HTODCKa.H 3anonxeHHOCTL nepenaeTC.H ueccHOHapHIO He3aBHCHMO OT 
TaKoro cornallleHH.H. HH ueneHT, HH ueccHoHapHH He HeCVT OTBeTCTBeHHOCTH 3a HapVIlleHHe 
TaKoro cornaureaas. 

~ He3aBHCHMO OT Toro, 'ITO HeneHCTBHTeJlLHOCTL K8KOü-nH6o npoMexyTO'IHOü YCTYIIKH nenaeT 
HeneHCTBHTenLHLIMH BCe nocJiellVIOIUHe VCTVßKH, lIOJl)KHHK MO:lKeT ynnaTHTL nepBOMV ueccHOH8DHIO, 
HanpaBHBllleMy VBelIOMJleHHe cornacHO ITVHKTV 2 CT8TLH 13, H oceo6onHTLC.H OT OTBeTCTBeHHOCTH. 

CCLIJIKH: A/CN.9/420, nyHKTLI 166-184. 
A/CN.9/420, npoeer CTaTLH 15. 

II pHM e'laHH.H 

1. ,IvlJI yxera MHeHH.H, KOTOpoe nonyxano llIHPOKYJO noMePXKY Ha npeALl,IJYl.l.l,eH ceccmr Paöoxeä rpyrmst, 
npoexr CTaTLH 20 61,m nepecsrorpen TaKHM o6pa30M, 'IT06bl oöecne-nrrs ero npHMeHeHHe HCKnlO'IHTenLHO K 
nocnenoaarensmn« YCTYnKaM nepBoHa'lanLHLIM HnH Jll06bIM AP}THM nocnenysounoa IJ,eCCHOHapHeM, HO He K 
ABOüHLIM YCTYnKaM 'IJ,eAeHTa (A/CN.9/420, nyHKT 167). A,n.H yperyJIHPOBaHH.H sonpocoa O HeCKOnLKHX 
yeenoMneHIDIX O MOllleHHH'leCKHX HnH 6e30TBeTCTBeHHLIX ABOHHLIX YCTYnKax l;.f O npeHMYLQeCTBeHHLIX npasax 
B CB.H3H C YAOBneTBopeHHeM Tpe6oBaHHH HeCKOnLKHX ueccaoaapaee, nonyxaaunrx ne6HTOPCKYJO 3anonxeHHOCTL 
OT OAHOro H Toro xe ueaeara, 6yAeT, no Beeil sepo.HTHOCTH, AOCTaTO'IHO npoexros CTaTeH 13(4) H 18(1), 
COOTBeTCTBeHHO. 

2. Cnenyer OTMeTHTL, 'ITO MO:lKeT B03HHKH}'TI, Heo6XOAHMOCTL B pa3'L.HCHeHHH sonpoca O TOM, 'ITO 
nepBOHa'IMLHa.H YCTYnKa B CAeJIKax CeK1,10pHTH3aU.HH npencraanaer co6oH YCTYilKY OT CTOPOHLI, B DOJ1L3Y 
KOTOPOH Ae6HTOPCKU 3anonxeHHOCTL B03HHKaeT H3 nepaoaasansaoro norosopa. B npOTHBHOM cnyxae CCLIJlKa 
Ha "nepBOHa'laJILH}'IO" YCTYilKY MO:lKeT 6bITL HeBepHO HCTOnKOBaHa B xaxecree YKa3aHH.H Ha YCTYilKY Me)KAf 
accOIJ,HHpoBaHHLIMH KOMnaHH.SIMH B OAHOM H TOM xe rocyaapcrse, H B 3TOM cnyxae npoexr YHH<pHI.1,Hp0B8HHLIX 
HOPM 6yneT HenpHMeHHM, eCJlH pe'IL 6yneT HATH TOJILKO O BHYTpeHHeH Ae6HTopcKoH 3anonxeHHOCTH. B 
pesynsrare BKnlO'leHH.H B nyHKT 2 CCLIJIKH Ha npoexr YffH<pHl.l,HpOBaHHLIX npasan B u.eJIOM nocnenyioutevy 
IJ,eCCHOHapHIO 6yneT Heo6XOAHMO npHnep:lKHBaTLC.H TOH xe npouenypst peanH3aIJ,HH csoero npeHMYLQeCTBCHHOro 
npasa, 'ITO H nepBOHa'lanLHOMY IJ,eCCHOHapHIO (A/CN.9/420, DYHKT 172). 

3. I.J;enL <t>opMyJIHPOBKH, noöaaneaaoä B KOHU.e rryaxra 2, COCTOHT B TOM, 'IT06LI yxecrs npennozceaae, 
cnenaaaoe Ha npeALIAYmeH ceccmr PenaKI.1,HOHHOH rpynnsr (A/CN.9/420, nyHKT 171). MoXHo oTMeTHTL, 'ITO ecna 
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3T8 ct>opMyJJHp0BKa 6yACT coxpaueaa, T0 IOPHAH11CCK0e D0JI0.)l{CHHC A0JJ)KHHK8 B pe3YJJbT8TC ycrymrn 6YACT 
YJIY'ßllCHO, D0CK0JJbKY A0JJ)KHHK 6yACT o6JJ&A8Tb B 0TH0WCHHH D0CJJCAHero U.CCCH0HapIDI He T0JibK0 npaBaMH, 
cyw;eCTBYJOlll.HMH B 0TH0WCHHH U.CACHTa B C00TBCTCTBHH C npoeKT0M CT8TbH 14(2),. HO TaK.>Ke npaaasnr, 

cyw;eCTBYJOlll.HMH B OTH0WCHHH npeAD0CJJCAHCro U.CCCH0HapIDI. B 3T0M CJIY'l8C DOTpe6yeTC.JI nepecaorpers 
npoexr CT8TbH 6(l)(b), B xoropoä 38KpCDJJjfCTC.JI DPHHU.HD, COCTO.Jllll.HH B TOM, 'IT0 yCTyDKa He A0JJ)Kff8 HH 

YJCYAW8Tb, HH YJIY'Wl8Tb IOPHAH'lCCKOr'O D0JJ0XCHIDI A0JI)KffHK8. 

4. Bapaarrrsr, npeACT8BJJCHHblC B K0HTCKCTC npoexra CT8TbH 8 B CB.Jl3H C orosopxaaa 0 HCA0ßYCTHM0CTH 

YCTyDKH, socnp0H3B0ABTC.JI B nyaxre 3 C Heo6XOAHMbIMH K0ppeKTHBaMH. Ilens nyHKT8 4 C0CT0HT B oöecnexeamr 

TaKoro D0P.JIAK8, npa K0T0p0M HCACHCTBHTCJlbH0CTb K8KOH-JIH6o YCTyDKH B nenosxe yCTyD0K He 6yACT HaH0CHTb 

yw;ep6a onpeACJJCHH0CTH, KOT0pU Heo6XOAHM8 A0JI)KffffKY ~ ocyw;eCTBJICHIDI nnarezca H HCD0JIHCHIDI caoero 

o6.Jl38TCJlbCTB8. 

5. Pa6oqu rpynna, B03M0.>KH0, noscenaer paccsiorpers aonpoc 0 BKJIJOqeHHH B npoexr CT8TbH 20 D0JI0.>KCHIDI, 
. 8H8JI0rH'IH0ro CT8Tbe 11 (2) KoHBCHU.HH 0 cpaKTopHHre, U.CJlb xoropoä C0CT0HT B TOM, 'IT06bI yCTpaHHTb 

cyw;eCTBYJOlll.YJO B o6JiaCTH MC.>KAYff8P0AH0ro ct>aKT0pHHra HeonpeAeJJeHH0CTb B sonpoce 0 TOM, npeACT8BJJjfCT 

JIH coöoä YBCA0MJJCHHe 06 yCTyDKe ct>aKTopa 3KCD0pTepa <t>aKT0PY HMD0pTepa TaK.>Ke YBCA0MJJCHHC 06 YCTyDKe 

neneara ct>aKTopy 3KCD0pTepa. 

[fJIABA V. KOJIJIH3HR HOPM IlPABA 

IloJio.>KeHIDI o KOJJJIH3HH HopM npasa, conepscautaecs B A0JtYMeHTe A/CN.9/412, 6bIJIH nepecsiorpeasr c 
yqeToM o6cy.)l{AeHHil Pa6o'leil rpynrnr Ha ee npeAhJAyw;eil ceccaa (A/CN.9/420, nyHKTbl 185-201). ÜHH 

npHB0ABTC.JI B KB8AP8THbIX CK06Kax A0 pemeaas Pa6oqeif rpynnoä P.JIA8 aonpocos, BKJIJOqu CJICAYJOlll.He: 6YACT 

JIH H8CT0.Jllll.HH TCKCT D0Ar0T0BJJCH B <t>opMe K0HBCHU.HH HJIH THD0Boro 38K0Ha H A0JI)Kff8 JIH ctpepa ACHCTBIDI 

K0JJJIH3H0HHbIX DOJJO.>KCHHH 6bITb TaK0H .>Ke, K8K H crpepa ACHCTBIDI MaTepHaJibH0-npaB0BbIX DOJIO.>KCHHH, HJJH 

xe 6onee WHpOKOH, KaK 3T0 HMCCT MCCT0 B cnyxae KoHBCHU.HH 0 HC38BHCHMblX rapaHTIDIX H pesepaasrx 

8KKPCAHTHB8X (CTaTbJI 1(3)). qTO KacaeTCJI peureaas KoMHCCHH 06 YCT8H0BJJCHHH öonee TecHoro C0TPYAHH'leCTBa 

C Taarcxoä KOH<l>epeHU.Heii no MC.>KAYff8P0AH0MY '18CTH0MY npaay B CB.Jl3H C K0JJJIH3H0HHbIMH acnexrasia yCTyDKH, 

T0 Paöoxaa rpynna, B03M0.>KH0, nozcenaer paccM0TPCTb B03M0.>KHbie nyTH ocyw;eCTBJJeHHJI raxoro C0TPYAHH'leCTBa 

(aanpasrep, nposeneane C0BMCCTHblX coseutaaaä 3KcnepT0B no CB.Jl38HHbIM C YCTyDK0H AC6HTopCKOH 

33A0Jl.)l{CHH0CTH aonpocasi, npeACT8BJJjflOlll.HM B38HMHblH anrepec)'. 

CTaTbJI 21. Tipaeo, npHMeHHM0e K 0TH0WeHH.JIM Me?KJIY ueneHT0M 

H uecCH0HapHeM 

1) 3a HCKJIJOqeHHCM B0DD0C0B, K0T0Dbie yperyJIHD0B8Hbl B H8CTO.JIWCH KoHBeHUHH ( ... ), nepenaqa 

ne6HTODCKOH 3aJIOJI.>KCHHOCTH B OTHOWCHH.JIX Me,)KJIV ueneHTOM H ueccHoHapHeM perynupyeTCJI npaBOM. 

DDHMCHHMbIM K Jie6HTODCKOH 38JIOJJ.>KCHHOCTH, C KOTODOH CBJl38H8 VCTVnKa. , 

2) 3a HCKJIJOqeHHeM sonpocoa, xoropsre yperynapoaaasr B H8CTO.JIWeii KoHBeHUHH ( ... ), OTHOWeHH.JI Me.)l{Ay 

u.eAeHTOM H ueccaoaapaea, BKJI10qu sonpoc o neilCTBHTeJILHOCTH VCTVnKH, HO He orpaHH'lHBa.Jlcb HM b), 
peryJIHPYJOTC.JI npaaoss [np.J1Mo] H36paHHbIM ueneHT0M H ueccHOHapHeM b). 

3) B OTCYTCTBHe [neiiCTBHTCJJbHOro] [np.JIMO Bb!pa.>KeHHoro] ssröopa Ll OTH0WeHHJI Me.)l{AY U.CACHTOM H 

ueccaoaapaev ( .•• ), BKJIJOq8jf eonpoc 0 neiiCTBHTeJJbH0CTH VCTVnKH, HO He orpaHH'lHBUCb HM, B TOR Mepe, B 

KOT0DOH 3TH 0TH0WeHHH He yperyJIHD0B8Hbl B H8CT0JlllleH KoHBCHUHH, peryJIHPYJOTCJI [npaBOM rocynapcrsa, B 

KOTOp0M H8XOAHTC.JI K0MMep'ICCK0e npeADPIDITHe ueneara] [npaBOM CTD8Hbl, C KOTODOH HaH6onee TeCHO CBJl38Ha 

VCTVnKa]. 

2,noKJiaA KoMHCCHH OpraHH38U.HH O6'bCAHHeHHbIX Hauaä no npaay Me.>KAYH8P0AH0H T0proBJJH O paöore ee 

AB8AU.8Tb BOCbMOH ceccmr (1995 ron), Od>HUHaJJbHbie oTqeTbl feHepaJibHOH AccaM6JieH, DJITHJieC.JIT8JI ceccH.JI. 
IlononHeHHe N11 17 (A/50/ 17), nyHKTbI 379 H 380. 
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Hl 3a HCKJIJO'ICHHeM TCX CJIV11aee, Korna VCTVIJKa, O'leBHJIHO. 6onee TCCHO CB.113aHa C JIOYfOH CTOaHOH. 
C'IHTaCTCJI. 'ITO OHa HaH6onee TCCHO CB.113aHa C TOH CTOaHOH. B KOTOOOH B MOMCHT 3aKJIJO'leHH.II VCTVIIKH 
HaXOJIHTCJI KOMMCO'leCKOe npennpHJITHe CTOOOHLI. KOT008.II JlOJDKHa OCVUICCTBHTL HCOOJIHeHHe, xapaKTepHoe JIJIJI 
VCTVIIKH]. 

CcLIJIKH: A/CN.420, nyHKTLI 188-196. 
A/CN.9/420, npoexr CTaTLH 8. 

II OHM e'laHH.11 

1. Ilens rryaxra 1 3aKJIIO'laeTC.II B TOM, 'IT06LI nposecra pa3JIH'IHe Me)K,IO' .u;oroBOpHLIMH nocne,D;CTBHJIMH 
YCTYDKH, KOTOPLie MOryT perynapoaarscs npasox, BLI6paHHLIM u.e.u;eHTOM H ueccaoaapaex, H noCJie,D;CTBHJIMH 
.YCTYDKH )l;J1JI npaaa co6CTBeHHOCTH, Ha KOTOpLie He ,D;OJUKHa pacnpoCTpaH.IITLCJI aBTOHOMH.11 CTOPOH. B OCHOBe 
nyaxra 1 JICXHT npHHU.Hn, 3aKJIIO'lalOI.UHHCJI B TOM, 'ITO nepenaxa .u;e6HTOPCKOH 3a,D;OJUKeHHOCTH ,D;OIDKHa B 

nepBYJO O'lepe,D;L perymrpoaarscs TeM }Ke npaaox, B pasrxax CHCTeMLI xoroporo H B03HHKJia ;i;e6HTOpCK8JI 
38,D;OJDKeHHOCTL. CJIOBO "np.llMo"' coaepscaeureecs B nyHKTe 1 CTaTLH 8 npe,D;LI,D;YW;ero npoexra, 6LIJIO HCKJIJO'leHo, 
OOCKOJILKY cornacao npoexry CTaTLH 4 sonpocsr, KOTOPLie "np.11Mo" He yperynaposaasr B npasanax, peryJIHPYJOTCJI 
nyTeM OTCLIJIKH K npHHU.HnaM, Jle}Kal.I.J;HM B OCHOBe npoexra YffH<pHUHPOBaHHLIX npaBHJI. 

2. CcLIJIKa Ha "npaaa H 06J13aTeJILCTBa" ueaeara H u.ecCHOHapH.11 B nyaxre 2 6LIJ1a 38MeHeHa öonee o6w;eil 
CCLIJIKOH Ha "OTHOWCHH.11 Me)K,IO' u.e.u;eHTOM H ueccaoaapaea". Cnenyer OTMeTHTL, 'ITO B KoHBeHU.HH O npaae, 
npHMeHHMOM K norosopasrst 06J13aTeJILCTB8M (PHM, 1980 ron; "PHMCK8JI KOHBeHUH.11"), rosoparca 0 11B3aHMHLIX 
06.113aTeJ1LCTBaX ueneara H ueccaoaapas no .u;o6pOBOJILHOH YCTYDKe", a aonpoc O nepenaxe .u;e6HTOPCKOH 
3a,D;oJUKeHHOCTH (CTaTL.11 11) He paccaarpaaaercs. B rryaxre 2 CJie,D;YeT caenars BLI6op Me)K,IO' ·op.llMO 
BLipaJKeHHLIM H no.u;pa3YMeBaeMLIM BLI6opoM npaaa CTOpOH8MH. 

3. B rryaxre 3 co.u;ep}KHTC.11 ,D;Ba 8JILTepHaTHBHLIX aapaaara, O,D;HH H3 KOTOPLIX OCHOBLIBaeTCJI Ha MeCTe 
KOMMep'ICCKoro npe.u;npH.IITH.11 ueneara - H 3TOT BapHaHT aanpaanea Ha oöecnexeaae onpeneneaaocra, - a .u;pyroil, 
öonee m6KHil, OCHOBLIBaeTCJI Ha npaae CTpaHLI, C KOTOpOH 11HaH60J1ee TeCHO CBJl3aHa" YCTYDKa - H 3TOT BapHaHT 
OCHOBLIBaeTCJI Ha CTaTLe 4 PHMCKOH KOHBeHU.HH. CJie,D;YeT OTMeTHTL, 'ITO B PHMCKOH KOHBeHU.HH roBOpHTCJI 0 
npaae "CTpaHLI", a He o npaae "rocyaaperaa". 

CTaTL.11 22. Ilpaeo, npHMeHHMOe K OTHOWeHH.IIM Me)KJI}'. ueccHOHapHeM H JIOJDKHHKOM 

3a HCKJIJO'leHHeM sonpocoe, KOTOPLie yperyJIHpOBaHLI B HaCTO.IIIUeH KoHBeHUHH. (d OTHOWeHH.11 Me)K,IO' 
ueccaoaapaev H ,D;OJDKHHKOM, BKJIIO'l8.II npaBO ueccHOHapH.11 Ha HanpaBJleHHe VBeJIOMJleHH.11 JIOJDKHHKV H Ha 
DOJIV'leHHe OJiaTeJKa. 06.113aHHOCTL JIOJDKHHKa ynJiaTHTL ueccHOHapHIO H C'IHTaTLCJI OCB060JIHBWHMC.II OT 
OTBeTCTBeHHOCTH H . B03paJKeHH.II JIOJDKHHKa B OTHOWeHHH UCCCHOHapH.11. HO He orpaHH'IHB8JICL HMH. 
peryJIHPYJOTCJI npaaoss [, peryJIHPYJOUJ;HM .u;e6HTopCKYJO 3a,D;OJUKCHHOCTL, C KOTOpOH CB.113aHa YCTYDKa] 
[rocynapcrsa, B KOTOPOM HaXO,D;HTCJI KOMMep'leCKOe npennpaarae ,D;OJDKHHKa]., (d 

CcLmKH: A/CN.9/420, nyHKTLI 197-201. 
A/CN.9/420, npoexr CTaTLH 13. 

IlpHMe'laHH.11 

1. Cdiepa .u;eHCTBH.11 npoexra CTaTLH 22 6Lma nepecsscrpeaa, C TeM 'IT06LI npHBeCTH ee B COOTBeTCTBHe CO 
ccpepoii .u;eHCTBH.11 CTaTLH 12.2 PHMCKOH KOHBeHD.HH. Ilo sonpocy 06 onpeaeneaaa npHMeHHMoro npasa B 
CTaTLe 22 npennaraiorcs ,D;Ba sapaaara, O,D;HH H3 KOTOPLIX OCHOBLIBaeTC.11 Ha npaae, peryJIHPYIOUJ;eM .u;e6HTOPCKYJO 
3a,D;OJUKeHHOCTL, a npyroä - Ha npaae rocynapcrsa, B KOTOpOM HaXO,D;HTC.11 KOMMep'leCKOe npennpaarae ,D;OJDKHHKa. 
ÜCHOBHOe npeasrvutecrao nepsoro sapaaara, KOTOPLIH COOTBeTCTByeT CTaTLe 12.2 PHMCKOH KOHBeHU.HH, 
3aKJIIO'laeTC.II B TOM, 'ITO OH CTpOHTCJI Ha OCHOBe oömenpasaaaaoro npaauana, 3aKJIIO'la10w;eroc.11 B TOM, 'ITO 
YCTYDKa He ,D;OJDKHa H3MeH.IITL OOJIO}KeHHe ,D;OJDKHHKa, KpOMe KaK B TOH Mepe, B KOTOPOH 3TO norrycxaercs 
npaaoss, Ha OCHOBaHHH xoroporo ,D;OJDKHHK npHH.IIJI Ha ce6.11 06J13aTeJILCTBO B OTHOWeHHH neneara. 
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2. C APYTOH CTOpOHLI, OCHOBHOH He,D.OCTaTOK TaKOro nonxona 3aKJIJO'laeTCB B TOM, 'ITO OH CHIDKaeT 
onpeneneaaocrs H npe,D.CKa3YeMOCTL, DOCKOnLKY npa <t>HHaHCHPOBaHHH ,11.e6HTOpCKOH 3aAOIDKCHHOCTH xacro 
HMelOT MeCTo CJl}"laH, KOr,D.a B MOMeHT YCTYIIKH nepaoaaxansaoro noroaopa eure He cymecrsyer. Kposre Toro, 
neccaoaapaä MOXCT CTOnKffYTLCB C crrryauaeä, Kor,11.a y nero He 6y,11.eT B03MO)Klf0CTH oöecrre-nm, 
DPHHY.D.HTenLHOe HCnonHeHHC YCTYIIKH B OTHOWeHHH ,D.On)KHHKa, HCCMOTPB Ha TOT <t>aKT, 'ITO YCT}'IIKa, B03MO)KHO, 
6y,11.eT ynoaneraopsrs Tpe6osaHHBM npaaa, perynapytourero nepaoaaxam.asrä noroaop. 

3. Peureaae npo6neMLI npHHY,D.HTenLHOro HCDOnHeHWI BBnBeTCB OCHOBHLIM npeHMym;eCTBOM sroporo 
sapaaara, KOTOPLIH, 0,11.HaKo, HMeeT H HeKOTOpLie He,D.OCTaTKH, a HMeHHO cne.JJYIOII.l;HC: B MOMeHT YCT}'IIKH 
nH'IHOCTb ,11.0~HKa MOXeT 6LITL HeH3BeCTHa; npa ODTOBOH ycrynxe 6y,11.eT He06XO,D.HMO co6n10,11.aTL rpeöosaaas 
npaaa HeCKOnLKHX CTpaH, B KOTOPLIX MOryT HaX0,11.HTLCB ,D.On)KHHKH; He OXBaTLIBaeTCjJ CHTYaU.HB, npa xoropoä 
DPHHY.D.HTenLHOe acnonaesae He06XO,D.HMO ocyw;eCTBHTL B crpaae, B KOTOpoü y ,11.0n)KHHKa MOryT HaxO,D.HTLCB 
aKTHBLI. 

[CTaTLjJ 23. Ilpaso, npHMeHHMOC K onpe,neneHHIO npeHMVUieCTBeHHLIX npaB 

IlpeHMVUICCTBeHHOe npaeo uecCHOHapHB no OTHOWeHHIO K nocneJIVJOlUHM ueCCHOHapHBM, no.JIV'IHBWHM 
VCTVIlllCHHVJO ,ne6HTODCKVIO 3a,noIDKCHHOCTb OT TOro xe ue,neHTa, H no OTHOWeHHIO K Kpe,nHTODaM ue,neHTa, 
BKJIIO'IU ynpaBnBIOlllero npH 6aHKDOTCTBC ue,neHTa, HO He orpaHH'IHBUCL HM, perynupyeTCjJ npaaoss 
rocynapcrsa, B KOTOpOM HaX0,11.HTCjJ KOMMep'ICCKOe npe,11.npHBTHC [ueneara] [.D.O~HKa]]. 

CcLrnKH: A/CN.9/420, nyHKTLI 154 H 201. 
A/CN.9/420, craTL1I 14, aapaaar D. 

Il DHM e'laHHB 

1. Ilpoexr CTaTLH 23 npHB0,11.HTCjJ B KBaApaTHLIX CK06Kax, DOCKOnLKY OH no,11.rOTOBneH B xaxecrse 
anLTepHaTHBLI K npoexry CTaTLH 18 AnB CJl}"IU, ecnH He 6y,11.eT ,11.0CTHrHYTO xoaceacyca no MaTepHanLHO­ 
npaBOBLIM npasHnaM, perynHpYJOII.l;HM sonpocsr npeasrymecraeaaoro npasa. Cornacao npoexry CTaTLH 23 
norpeöyercs caena'n, BLI6op MC)KAY .D.BYM1I KonnH3HOHHLIMH npHH3KaMH: KOMMCp'leCKHM npe,11.npHBTHeM 
ueneara H KOMMep'leCKHM npe,11.npHBTHeM ,11.0n)KHHKa. KoMMep'leCKOC npennpasrae ueneara B xaxecrse 
KonnH3HOHHOH npHB1I3KH 06na,11.aeT npeHMym;eCTBOM npOCTOTLI H npe,D.CKa3YeMOCTH no u,enoMy PBAY npH'IHH, 
BKJIIO'IU cne.JJYIOw;He: OHO oöecne-nraaer e,D.HHLIH ornpasaoä nyHKT; .OHO MO.>KeT 6LITL onpeneneao naxce s 
MOMeHT OnTOBOH YCT}'IIKH; H OHO 6y,11.eT npHeMneMLIM ,11.axe AnB Tex npaBOBLIX CHCTeM, B KOTOPLIX HCDOJIL3yeTCjJ 
peracrpauas (ueccaoaapan npa nposepxe craryca ,11.e6HTopCKOH 3aAOIDKeHHOCTH 6yAYT o6LI'IHO HCX0,11.HTL H3 
MeCToHaxoQeHHB KOMMepqecKoro npe,11.npHBTHB ueneara). Kposae Toro, raxoä nonxon 6y,11.eT oönanari, TeM 
npeHMym;eCTBOM, 'ITO OH npasener K npHMCHCHHIO npasa, KOTOpoe 6y,11.eT perymrpoaars npOH3B0,D.CTBO no ,11.eny 
0 HeCOCTOBTenLHOCTH ueneara, ecna TaKoe npOH3B0,D.CTBO 6y,11.eT OTKPLITO B rocynapcrse, B KOTOpOM HaX0,11.HTCB 
KOMMep'leCKOC npennpasrae ueaeara, HnH B rocynapcrse, KOTOpoe npsoser npoexr YHH<l>HD,HpOBaHHLIX npasan. 

3. ÜCHOBHOH He,D.OCTaTOK nonxona, OCHOBLIBa10w;eroc1I Ha MeCTe KOMMepqecKoro npe,11.npHBTHB ueneara, 
3aKJIJO'laeTCjJ B TOM, 'ITO aonpocst onpeneneaas npeHMyw;eCTBeHHLIX npas MOryT KBanH4>HD,HpOBaTLCjJ no­ 
pa3HOMY, aarrpasiep, KaK sonpocsr, OTHOcBw;uec1I K cq>epe ,11.orosopHoro, ,11.enHKTHoro unu npou,eccyanLHoro npasa 
HnH npasa, perynHpYJOw;ero eonpocLI co6CTBeHHOCTH HnH HeCOCTOBTenLHOCTH, H, TaKHM o6pa30M, MOryT 
ß0,11.'IHffjJTLCjJ ,11.pyroMy npHMCHHMOMY npasy, KOTOpoe, no BCCH BepoBTHOCTH, 6y,11.eT npaeoM CTpaHLI, B KOTOpOH 
6y,11.eT ucnpaWHBaTLCjJ npHBe,D.CHHe s HCDOnHeHHe. Ilpo6neMa KBanH4>HKaU,HH MO.>KeT 6LITL e HCKOTopoü CTeneHH 
peweHa, ecnH npHMeHHMLIM 6y,11.eT npaso TOH CTpaHLI, B KOTOpOH HaX0,11.HTCjJ KOMMepqecKoe npe,11.npWITHe 
,11.0~HKa, DOCKOnLicy OHO, no Beeil BepOBTHOCTH, H 6y,D.eT 1IBnBTLCjJ npaBOM TOH CTpaHLI, B KOTOPOH MO.>KeT 6LITL 
HCnpomeHO npHBC,D.eHHe B HCDOJIHeHHe. CneAYeT, 0,11.HaKo, OTMeTHTL, 'ITO ,D.a.>Ke BL!6op CTpaHLI, B KOTOpOH 
Haxo,n;HTcB KOMMepqecKoe npe,n;npHBTHe ,D;On)KHHKa, He no3sonHT o6ecne'IHTL peweHHe AnB scex CJl}"laes 
(HanpHMep, cnyqaeB; npH KOTOPLIX npHBe,D;eHHe B HCDOnHeHHe HCnpaWHBaeTCjJ B CTpaHe, B KOTopoü OTKPLITO 
npOH3B0,D.CTBO no ,11.eny O HeCOCTOBTenLHOCTH u,e,11.eHTa, HnH npH KOTOPLIX npHBe,D.CHHC B HcnonHeHHe 
HCnpaWHBaeTCjJ B CTpaHe, B KOTOpoü HaXO,IJ;jJTCjJ aKTHBLI ,11.0n)KHHKa). 

* * * 


