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I.

I1.

Introduction

1. At its forty-third session (New York, 21 June-9 July 2010), the Commission
agreed that a Working Group should be established to undertake work in the field of
online dispute resolution relating to cross-border electronic commerce transactions.

2. At its forty-fourth session (Vienna, 27 June-8 July 2011), the Commission
reaffirmed the mandate of Working Group III relating to cross-border electronic
transactions, including B2B and B2C transactions.! The Commission decided inter
alia at that session that, in general terms, in the implementation of its mandate, the
Working Group should also consider specifically the impact of its deliberations on
consumer protection and that it should report to the Commission at its
forty-fifth session.2

3. At its forty-fifth session (New York, 25 June-6 July 2012), the Commission
reaffirmed the mandate of the Working Group in respect of low-value, high-volume
cross-border electronic transactions, and the Working Group was encouraged to
continue to explore a range of means of ensuring that online dispute resolution
outcomes were effectively implemented, and to continue to conduct its work in the
most efficient manner possible.3 It was further agreed that the Working Group
should consider and report back at a future session of the Commission on how the
draft rules would respond to the needs of developing countries and those facing
post-conflict situations, in particular with regard to the need for an arbitration phase
to be part of the process; and that the Working Group should continue to include in
its deliberations the effects of online dispute resolution on consumer protection in
developing and developed countries and countries in post-conflict situations. The
Commission furthermore requested the Working Group to continue to explore a
range of means of ensuring that online dispute resolution outcomes were effectively
implemented, including arbitration and possible alternatives to arbitration.>

4. At its forty-sixth® and forty-seventh? sessions, the Commission affirmed the
decisions made at its forty-fifth session.

5. The most recent compilation of historical references regarding the work of the
Working Group can be found in document A/CN.9/WG.III/WP.132, paragraphs 5-14.

Organization of the session

6.  Working Group III (Online Dispute Resolution), which was composed of all
States members of the Commission, held its thirty-first session in New York, from
9 to 13 February 2015. The session was attended by representatives of the following
States members of the Working Group: Armenia, Brazil, Bulgaria, Canada, China,
Colombia, Croatia, Ecuador, France, Germany, Greece, Honduras, Hungary, India,

L Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 17 (A/66/17),
para. 218.

2 Ibid., para. 218.

3 Ibid., Sixty-seventh Session, Supplement No. 17 (A/67/17), para. 79.

4 Tbid.

5 Ibid.

6 Ibid., Sixty-eighth Session, Supplement No. 17 (A/68/17), para. 222.

7 1bid., Sixty-ninth Session, Supplement No. 17 (A/69/17), para. 140.
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Israel, Italy, Japan, Kenya, Mexico, Nigeria, Pakistan, Panama, Paraguay,
Philippines, Republic of Korea, Russian Federation, Singapore, Spain, Thailand,
Turkey, United States of America and Venezuela (Bolivarian Republic of).

7.  The session was also attended by observers from the following States: Czech
Republic, Egypt, Libya and Netherlands.

8.  The session was also attended by observers from the following non-Member
States and entities: the Holy See.

9.  The session was also attended by observers from the European Union (EU).

10. The session was also attended by observers from the following organizations
of the United Nations System: World Intellectual Property Organization (WIPO).

11. The session was also attended by observers from the following
non-governmental organizations: American Arbitration Association/International
Centre for Dispute Resolution (AAA/ICDR), American Bar Association (ABA),
Association of the Bar of the City of New York (ABCNY), Center for International
Legal Education (Cile), Centre de Recherche en Droit Public (CRDP), Chartered
Institute of Arbitrators (CIARB), G.C.C. Commercial Arbitration Centre (GCCAC),
Institute of Commercial Law (ICL), Institute of International Commercial Law
(IICL), Inter-American Commercial Arbitration Commission (IACAC), Internet Bar
Organization (IBO), National Center for Technology and Dispute Resolution
(NCTDR), New York State Bar Association (NYSBA), Queen Mary University of
London, Centre for Commercial Law Studies.

12. The Working Group elected the following officers:

Chairman: Mr. Jeffrey Wah-Teck CHAN (Singapore)
Rapporteur: Mr. Pradip CHAUDHARY (India)

13. The Working Group had before it the following documents:
(a) Annotated provisional agenda (A/CN.9/WG.III/WP.132);

(b) A note by the Secretariat on online dispute resolution for cross-border
electronic commerce transactions: draft procedural rules (A/CN.9/WG.III/WP.133);

(¢) A note by the Secretariat on online dispute resolution for cross-border
electronic ~ commerce  transactions:  draft  procedural rules (Track I)
(A/CN.9/WG.III/WP.133/Add.1);

(d) A note by the Secretariat on the proposal by the Governments of
Colombia and the United States of America (A/CN.9/WG.III/WP.134).

14. The Working Group adopted the following agenda:
1 Opening of the session.
2 Election of officers.
3. Adoption of the agenda.
4

Consideration of online dispute resolution for cross-border electronic
transactions: draft procedural rules.

(9}

Other business.

6.  Adoption of the report.
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IV.

Deliberations and decisions

15. The Working Group resumed its work on agenda item 4 on the basis of notes
prepared by the Secretariat (A/CN.9/WGIII/WP.133 and its addendum;
A/CN.9/WG.III/WP.134). The Working Group took into account proposals made at
the session. The deliberations and decisions of the Working Group with respect to
this item are reflected in chapter IV.

16. The Working Group continued its strenuous efforts to achieve consensus on
the text of the draft Rules, on the basis of various proposals made during the session
(see paras. 73 to 100 and 142 to 149). As no consensus was reached, it was said that
the Commission should terminate the mandate of the Working Group. It was added
that this would be in accordance with the Commission’s view that UNCITRAL’s
scarce resources should be deployed in undertaking legislative development on
those topics on which it was likely that consensus could be achieved. Other
delegations expressed the view that the Working Group should continue with its
efforts to find a consensus on the third proposal. It was noted by these delegations
that there were new elements for a consensus that had been identified and that could
form the basis of a positive outcome for the Working Group (see, further,
paragraphs 156-159 of this Report).

17. The Working Group was also invited to engage in informal consultations
before the Commission session in 2015, with a view to enhancing constructive
discussion at that session (see, further, paragraph 164 of this Report).

Online dispute resolution for cross-border electronic
commerce transactions: draft procedural rules

General remarks

18. It was recalled that the Commission had previously expressed concerns about
the length of time that some Working Groups had taken to finalize their texts. In this
regard, the Working Group recognized the need for progress at this session to
resolve critical issues that would enable a set of ODR rules acceptable to all.

19. The attention of the Working Group was drawn to paragraph 94 of the Report
of its thirtieth session (A/CN.9/827), in which it was stated that the Working Group
would continue its deliberations on the basis of the third proposal as set out in
A/CN.9/WG.III/WP.133. It was agreed that this proposal would be the first item for
the Working Group to consider, while referring to the other proposals reflected in
A/CN.9/WG.III/WP.133 as necessary, and that this item would be followed by the
question of private enforcement mechanisms.

20. In this context, it was noted that two States had submitted a proposal on the
question of charge-backs for this session (see para. 95 of A/CN.9/827, and
A/CN.9/WG.III/WP.134), and the Working Group heard a brief exchange of views
on the topic.

21. Examples of private enforcement mechanisms, it was said, already existed in
practice. However, it was observed, such mechanisms were in essence discretionary
(revocation of a trust mark might not be undertaken following a single claim against
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a seller, for example) and were based on contractual mechanisms between the
parties (and so would bind only those parties).

22. In this regard, reference was made to the proposal set out in
A/CN.9/WGIII/WP.134 which, it was noted, proposed a model law on
charge-backs, and so could provide an element of automatic or self-executing
outcome. It was also noted that such a determination could be enforced in
accordance with the provisions of relevant national law (of which examples existed,
as referred to in A/CN.9/WG.III/WP.134). The Working Group agreed to defer
further consideration of this item.

The third proposal as set out in A/CN.9/WG.III/WP.133

23. It was recalled that the third proposal provided for a three stage process —
negotiation; negotiated settlement facilitated by a neutral; and a final determination,
the procedure for which was to be settled on the basis of options provided by the
neutral.

24. It was noted that there were three main issues upon which further clarity in the
third proposal was needed, as follows:

(a) In the event that the parties were unable to agree on the procedure for the
final determination, what the default procedure would be;

(b) What the outcome would be in the event that the parties chose a
non-binding recommendation as the final determination;

(c) Whether the process should end in an outcome that was final and binding
(and so precluded access to the courts — res judicata).

25. It was emphasized that the term “recommendation” used in this context did not
imply a mere suggestion, but one that would or could be implemented by a private
enforcement mechanism, such as a charge-back or a trust mark (for a description of
these mechanisms, see A/CN.9/WG.III/WP.124). It was suggested that the term
“recommendation” might be revisited in due course, so as to reflect more closely the
nature of this final determination.

26. The Working Group agreed to devote no more than three days of the current
session to its consideration of the third proposal, before turning to the question of
private enforcement mechanisms.

27. The proponents of the third proposal stated that revisions to the iteration set
out in A/CN.9/WG.III/WP.133 would be submitted to the Working Group later in the
session. The proponents confirmed that the main elements of the existing draft
would remain, with some amendments and additions (such as referring to a
“facilitated mediation” stage), most of which were based on A/CN.9/WG.III/WP.133
and some others on provisions in earlier Working Papers.

28. As regards question (a) in paragraph 24 above, it was noted that the first
two options available for the neutral to propose for the final procedure, set out in
paragraph 22 of A/CN.9/WG.III/WP.133, would be retained. That is, the final
procedure could be non-binding recommendation or arbitration, but there would be
no further option that the neutral could recommend (contrary to the existing draft).
It was also confirmed that the proposal envisaged that the default procedure would
be a non-binding recommendation. Support was expressed for this approach,
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recalling that it would also envisage an implementation mechanism as permitted in
the jurisdiction concerned.

29. It was stated that there existed many variations of private enforcement
mechanisms in practice — an example was given of implementation through
consumer associations, though enforcement through judicial procedures would not
be envisaged under the proposal. It was noted that only the buyer (and not the seller)
could take advantage of a private enforcement mechanism, and it was queried
whether such a mechanism could be enforced across borders.

30. It was also queried whether a system with non-binding recommendation as the
default procedure was more closely aligned with a B2C than a B2B procedure, and so
was in fact intended to address only B2C transactions. It was confirmed that the
proposal was not limited to B2C disputes (though it was added that B2B parties could
in any event opt in to B2C procedures). It was recalled that both B2B and B2C
low-value transactions were included in the mandate of the Working Group. A further
alternative could be that the purchaser’s choice would determine the final procedure.

31. Other views expressed were that the default mechanism should be for a
binding arbitration for both B2B and B2C transactions, to allow for the recognition
of binding pre-dispute agreements to arbitrate. Some delegations, in the alternative,
suggested that B2B and B2C transactions might be treated differently in this regard.
A one-size-fits all solution for both B2B and B2C, it was added, was undesirable.
Accordingly, arbitration-based rules could be applied to B2B transactions and
recommendation-based rules could be applied to B2C transactions.

32. In addition, it was suggested that whether the proposal would apply to B2C
transactions only should be agreed before discussing in detail the final
determination procedure.

33. The feasibility of seeking to distinguish between B2B and B2C transactions
was considered. Some delegations considered that it would be difficult to do so,
especially in the cross-border context, and controversies that had arisen in one
jurisdiction in seeking to distinguish between the two types in practice were shared.
It was added that seeking to classify transactions would impose additional
procedural costs, and might lead to rules that were difficult to implement and to
enforce, and that would consequently not prove effective.

34. The Working Group agreed to revisit this issue at a later stage, at which stage
it would also consider whether the terms “low-value” and “consumers” needed to be
defined.

Draft procedural rules

Arbitration
Draft article 7, Arbitration (para. 21, A/CN.9/WG.III/WP.133)

35. The following revisions to draft article 7 of the iteration of the third proposal
in A/CN.9/WG.III/WP.133 were proposed.

36. Regarding paragraph 1, it was noted that the Rules contemplated that a neutral
previously acting as mediator should continue as neutral in the arbitration stage, and
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that this final stage of the procedure should be based on the documents previously
submitted. It was suggested that the parties should be able to challenge this
continuity under the rules, for example through an ability to register any objection
by a given deadline. It was recalled that the Working Group had previously
considered this issue (see for example A/CN.9/721, paras. 66-67), and had agreed to
include in the ODR system safeguards to address the difficulties that the dual role
would raise, notably as regards the independence and impartiality of the neutral.

37. In considering this suggestion, it was underscored that the objective was to
ensure that any arbitral award would be capable of being enforced through the
judicial process, which itself required compliance with due process requirements,
including that the parties select the neutral and that the neutral be independent. It
was emphasized that these due process requirements arose irrespective of the value
of the claim, and that an individual party should not bear the costs of enforcing
those rights. Furthermore, the ability to pass these costs on to a party, it was said,
might encourage the ODR administrator to design systems that would not keep costs
to an appropriate level for all concerned.

38. A second motivation for the suggestion, it was explained, was that the parties
might not wish that all communications exchanged with the mediator be taken into
consideration in a subsequent arbitration, and would wish to keep control of the
documents upon which the neutral would base its decision. On the other hand, the
view was expressed that in the typical online transaction, the documentation that a
purchaser might not wish to disclose would be negligible.

39. While the suggestion received support, other delegations noted that the Rules
were designed for the resolution of low-value claims, and not retaining the neutral
and the documents previously submitted might add time and cost to the process. In
this regard, it was stated that many arbitral systems around the world retained the
neutral throughout equivalent procedures, and that the question of costs and who
would bear them were significant. Indeed, it was noted, the cost of a second review
of the documents might mean that procedural cost exceeded the amount of the
(low-value) claim itself. On the other hand, it was noted that some existing ODR
platforms provided a free-of-charge system.

40. Other views were that a neutral previously acting as mediator should in
principle not continue as an arbitrator, and any agreement to the continuation of the
neutral as an arbitrator should be on the basis of explicit and informed consent, and
not through implicit approval. It was suggested that the fact of adopting the Rules at
the time of the transaction could constitute explicit approval to the continuation of
the neutral as arbitrator and also would constitute an agreement that the documents
submitted during earlier stages be used as a basis for the arbitration.

41. In the context of low-value online transactions, it was said that purchasers
would generally not read the terms of the dispute resolution clauses at the time of
the transaction, and that low-value purchasers would in practice not be able to
challenge or change the terms of the transaction and dispute resolution mechanism.
In this regard, the terms of article 1, paragraph 1, of the draft Rules were recalled,
which provided that the selection of the Rules was undertaken separately from the
transaction itself. Once a dispute had arisen, however, the purchaser would be more
inclined to review the provisions of the Rules including on the continued
appointment of the neutral and on disclosure of documents. In addition, it was
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highlighted that the issue would arise only in the type of transaction where the
parties would agree to arbitration (whether the transaction concerned might be B2B
or B2C).

42. It was also noted that the qualification requirements at the national level might
preclude the continuation of a neutral as an arbitrator, and that the Working Group
had previously agreed to address the issue of qualifications in guidance to support
the Rules. One option would be for that guidance to advise that any neutral
appointed for facilitated settlement should be qualified to act as an arbitrator.
However, the Working Group was urged not to impose requirements that would
inevitably place disproportionate costs on the system overall. Since only a small
proportion of cases proceeded to an arbitration stage, requiring all mediators to be
qualified arbitrators might indeed impose excessive levels of cost. It was also
recalled, in this regard, that the ODR administrator’s pricing mechanism would take
the varying nature of claims into account.

43. After discussion, the Working Group agreed that the suggestion as formulated
in paragraph 36 here above should be included in the next iteration of the Rules.

44. The Working Group then considered the consequences of any such objection
raised. It was agreed that those consequences were in part addressed in article 9, but
would need to be supplemented. Paragraph 5 of draft article 9 required the
appointment of a new neutral, and paragraph 8 contemplated objections to the
provision of information without addressing the consequences of such objections
being filed. It was agreed that the ODR administrator would assess any objections
filed. It was suggested, therefore that paragraph 8 should be supplemented to
provide appropriate guidance to the ODR administrator for this purpose, to the
effect that certain minimum documents must be provided to the neutral, to include
the notice, response and any counterclaim, and the final submissions in the
arbitration. In addition, the guidance would note that certain documents — such as
those pertaining to negotiations and communications exchanged in the facilitated
settlement stage could be excluded.

45. In response to a query about how costs of the system would impact the design
of the mechanism, it was confirmed that fees would not be addressed in the Rules,
as they would be a matter for the ODR administrator when setting its prices. It was
also recalled that the Working Group had previously determined that the Rules
would not allow for an award of costs (draft article 18).

46. As regards paragraph 3, it was suggested that the phrase in square brackets
“and having regard to the terms of the agreement” should be replaced with the
substance of paragraph 8, i.e. “in accordance with the terms of the contract, taking
into consideration any relevant facts and circumstances”. In consequence, paragraph 8
would be deleted. In support of the suggestion to delete the phrases in square
brackets in paragraph 8, it was stated that the phrase “ex aequo et bono” was vague,
and “any usage of trade applicable to the transaction” would be unlikely to be
relevant in the context of low-value claims.

47. Another view was that the references to “ex aequo et bono” and “any usage of
trade applicable to the transaction” should be retained, notably in the context of parties
without equal bargaining power, so that the overall outcome should be fair as between
the parties. In addition, while it was acknowledged that it would be rare that this clause
would be invoked in small consumer claims; the flexibility to avoid in-depth
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interpretations of contractual provisions might be required. It was further suggested
that the scope of the issues at stake — generally confined to non-delivery or non-
conformity of delivered goods — was such that the scope for ambiguity was limited.

48. A further suggestion was that the term “ex aequo et bono” should be expressed
in the vernacular, referring to principles of fairness, justice and reasonableness and
indicating the nature of the flexibility being conferred to those unfamiliar with the
Latin phrase.

49. In this regard, it was agreed that the arbitrator should apply the terms of the
contract in the context of the facts and circumstances of the case, and basic
principles of fairness and justice or reasonableness. These would include factors
such as trade usage. The Secretariat was accordingly requested to provide
appropriate language to reflect this approach for the next iteration of the Rules.

50. As regards paragraph 6, it was noted that the goal was to ensure efficiency in
the process. Expressing a certain deadline for the award to be rendered, such as
10 days from the deadline for final submissions or from the closing of the hearing,
was recommended.

51. In this regard, it was clarified that the reference to “final submissions” was to
the “final communications” referred to in draft article 7, paragraph 1, and so the
time period would start when the final communications were filed. It was also
agreed that the word “preferably” would be deleted from draft article 7,
paragraph 6. The Secretariat was accordingly requested to reflect this clarification in
the next iteration of the Rules.

52. It was noted that the different language versions of the text should take
account of the use of technical terms in different national systems.

53. A query was raised regarding a settlement under the Rules: could the
settlement agreement be recorded as an arbitral award capable of enforcement
through normal mechanisms? The experience of one system, in which the parties
could request a neutral that a settlement agreement be so recorded, was shared. It
was noted that recourse to Court enforcement would be unlikely in the context of
low-value claims.

54. It was suggested that settlements at all stages in the ODR system could be
registered in this way, so as to prevent sham arbitration proceedings being launched
merely to seek a consent award. It was emphasized that both parties would also need
to agree to such a step.

55. Another view was that this approach could be the outcome only in an
arbitration process. In this regard, reference was made to views expressed in an
earlier session of the Working Group to similar effect.® Settlements from these types
of resolution, it was said, might not be capable of enforcement under the New York
Convention in any event.

56. After discussion, it was agreed that the parties could request the neutral to
register their settlement as an arbitration award, in order to facilitate enforcement
only where the settlement was reached in arbitration proceedings. It was agreed that
explanation and guidance reflecting the Working Group’s conclusions that a

8 Ref. para. 53. Report A/CN.9/769 (27th session report).
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settlement outside arbitration proceedings could not be so registered could be
formulated at a later time. Such commentary, it was said, could also include
references to private enforcement mechanisms.

Draft article 7 bis, Correction of award (para. 23, A/CN.9/WG.III/WP.133)

57. In response to a query on the short deadlines in this paragraph, it was recalled
that all time limits would be considered at the end of the review of the Rules, with a
view to ensuring that the entire process was short in the context of low-value
claims. It was confirmed that calendar days were generally envisaged under the
Rules, rather than working days.

58. It was queried whether the timelines provided for in paragraph 7 bis might
raise some confusion on the part of the parties as to how to implement the award
“without delay” as required in paragraph 7. It was agreed to revert to this question
at a future time.

Draft article 7 ter, Internal review mechanism (para. 24, A/CN.9/WG.III/WP.133)

59. It was recalled that this provision had been introduced to allow the issues set
out in the draft article to be addressed, noting that there was no appeals mechanism
under the Rules. In response to a suggestion that use of the internal review
mechanism should not be required before recourse to the Courts or other forum such
as ICSID, it was clarified that the Working Group had previously agreed not to refer
to national Courts and systems in the Rules themselves.

60. It was commented that this provision differed from existing arbitral practice
that permitted arbitral awards to be set aside on a broader range of grounds through
Court procedures, including under the UNCITRAL arbitration texts, and raised
many practical issues. It was suggested that adequate protection of the parties would
be ensured through those existing mechanisms, and accordingly that article 7 ter
should be deleted. In addition, it was suggested that the procedure would serve only
to delay the overall procedure, and would not be appropriate in the context of
low-value claims. In response, it was suggested that the simple mechanism
envisaged in article 7 ter was an innovation designed for the low-value claims
environment.

61. The Working Group agreed to delete draft article 7 ter.

Neutral
Draft Article 9, Appointment of neutral (para. 26, A/CN.9/WG.III/WP.133)

62. It was proposed that the ODR administrator should not appoint the neutral (but
should have a list of neutrals to give to the parties so that they make their choice). It
was recalled that this question had been considered previously and the current
iteration reflected earlier deliberations in the Working Group. Safeguards were
provided in paragraphs 3-7 of article 9, it was noted, which gave the parties a say in
the appointment and reflected fairness in the process. Consequently, there was no
support for the proposal.

63. It was recalled that the aim of the ability to challenge under paragraph 4(i) was
to ensure simplicity and speed in the process, without triggering a review;
nonetheless, it was suggested that paragraph 4(i) be deleted. It was also queried
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whether, at the arbitration stage, the parties can then raise objections to a neutral
previously appointed. In this regard, it was noted that the provisions did not
distinguish between the stages of the procedure. Accordingly, it was suggested that a
reference to the third possibility to object be added in article 9, paragraph 4, so as to
reflect the concerns expressed regarding article 7(1) (that is, when a neutral
continues as an arbitrator). The drafting of such a provision was left to the
Secretariat, including the procedure for appointment by the ODR administrator in
such a situation.

64. It was proposed that wording be added to article 7(1) allowing a party to
object to the fact of the neutral in the facilitated settlement stage continuing to be
the neutral in the arbitration stage. It was suggested that such a challenge could be
added to article 9(4) as a further ground of objection regarding neutrals, with an
accompanying reference thereto in article 7(1). The Secretariat was asked to provide
the necessary wording changes in the next iteration of the Rules. It was also recalled
that an objection could be raised at any stage in the procedure.

65. It was proposed that the provisions under sub-item (i) in paragraph 4 of draft
article 9 should be deleted, for two main reasons: in B2C transactions it might
favour any merchant that knew the neutrals and in an online environment it could be
considered superfluous. An alternative suggestion was that specific grounds for
objecting to the appointment of neutral should be required. A further view was that
the provisions should be retained, because of their interaction with draft article 9.

66. It was noted that the objectives of the possibility of peremptory challenge
under sub-item (i) of paragraph 4 were to avoid lengthy discussion on the
appointment and to ensure a swift resolution of any objection made. The Working
Group agreed to leave the provision unchanged, again subject to possible further
revision at a later time.

67. As regards paragraph 7, it was agreed that the text should be retained, and that
the square brackets surrounding the text should be deleted.

68. As regards paragraph 8, it was observed that there were two points during the
ODR procedure at which the procedure shifted from one stage to another, but only
one shift was addressed in the paragraph as currently drafted (that from negotiations
to facilitated settlement). It was suggested that the scope of this paragraph should be
expanded to address in addition any shift from facilitated settlement to a final
determination. It was added that the paragraph should not imply that the ODR
administrator should decide what information is to be provided to the neutral, as this
was a matter for either party to decide as regards its own information, and the text
should be modified accordingly. The Secretariat was requested to incorporate
guidance in these terms in the next iteration of the Rules.

Proposal by the Governments of Colombia and the United States
of America

69. The Working Group heard a summary of the proposal from the Governments
of Colombia and the United States of America, drawing on document
A/CN.9/WG.III/WP.134 as regards the proposal itself, and its Annex as regards the
existing system in Colombia.

11
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Presentation by the Federal Trade Commission (FTC) to the Working Group on
practical experience in operating a chargeback mechanism in the United States

70. Introducing the mechanism, it was said that it was simple, flexible,
transparent, free-of-charge for the consumer and user-friendly. The mechanism was
described as follows:

(a) An increase in the use of online transactions had followed the
introduction of the charge-back mechanism in the United States, accredited to the
increased trust that the system afforded. Greater access to SMEs as merchants
through their increased visibility in the online marketplace was possible. Other
benefits included enhanced standards of customer care for reputational reasons, and
that possible instances of fraud or other illicit business practice might be apparent
where significant numbers of charge-backs applied to individual merchants;

(b) As regards the process, a consumer would advise of a complaint, which
the payment platform would investigate during a period of time specified in the law.
During the investigation, the debt would be suspended, and upon determination,
either the charge would be reversed (through an automatic mechanism), or the
charge-back would be denied (and at that point, the payment would become due). In
the latter case, reasons for the denial must be given to the consumer;

(¢) The mechanism in the United States covered credit and debit card
payments, but could be extended to any virtual payment. It was emphasized that in
the United States, all payment providers (a term that was intended to encompass all
payment platforms) were obliged to provide the charge-back mechanism, including
those operated by third parties;

(d) The OECD had reported that a charge-back mechanism was effective in
allowing the liabilities between the parties to be resolved, whether domestic or
international. However, each jurisdiction would need to adapt the mechanism to
local circumstances. Local law would set out when payments would be deemed to
be unauthorized (e.g. non-conformity or non-receipt of goods) or when payment
might otherwise be reversed (e.g. where fraud was discovered).

71. In a question-and-answer session:

(a) It was confirmed that the mechanism applied only to consumer
purchasers and not to business purchasers, was limited to the value of the goods at
issue, and did not address compensation for other harms (e.g. product liability). It
was added that a charge-back system would not replace other remedies, including
class actions, but that there should be no permissible double recovery through
separate action if a payment were reversed; and

(b) Regarding whether a law was needed to enable a charge-back
mechanism, in the light of existing international systems operating without legal
regulation, it was suggested, in response, that the principal purpose of a law would
be to provide minimum guarantees for consumer protection, such as a statutory
burden to investigate on the payment provider. It was suggested that the
investigatory function of the payment platform could be adapted to the context of
the ODR Rules that covered merchant, purchaser and ODR administrator. The
Working Group agreed to consider this issue later in the session.
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72.

Proposal from China

The Working Group heard a presentation of a further iteration of the

third proposal for the Rules from the delegation of China.

Proposal by China for Draft Procedural Rules based on A/CN.9/WG.II1/WP.133

“Draft preamble

73.

[“2-1. The Rules are designed to provide aw—easy—fast—ecost—effective

convenient and efficient procedures for dispute resolution in low-value,
high-volume electronic commerce transactions.]

[“3=2. The Rules are designed to create a safe, predictable legal
environment for transactions, to ensure traders’ confidence in the online
market. |

[“43. The Rules are designed to be able to facilitate micro, small and
medium-sized enterprises’ access to international markets through electronic
commerce and mobile electronic commerce.]

[“34. The Rules are intended for use in conjunction with an online
dispute resolution framework that consists of the following documents [which
are attached to the Rules as an Appendix:]

[(a) Guidelines and minimum requirements for online dispute resolution
platforms/administrators;]

(b) Guidelines and minimum requirements for neutrals;]
(c) Substantive legal principles for resolving disputes;]

(d) Cross-border enforcement mechanism; ]

[
[
[
(.17

Draft procedural rules

1. Introductory rules

74.

Draft article 1 (Scope of application)

“I(a). The Rules shall apply where the parties to a sales or service
contract concluded using electronic communications have, at the time of a
transaction, explicitly agreed that disputes relating to that transaction and
falling within the scope of the Rules shall be resolved under the Rules.

“I1(b). Explicit agreement referred to in paragraph 1 above requires
agreement separate and independent from that transaction, and notice in plain
language to the buyer that disputes relating to the transaction and falling
within the scope of the Rules will be exclusively resolved through ODR
proceedings under these Rules (the ‘dispute resolution clause’).
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“2. These Rules shall only apply to claims:

(a) That goods sold or services rendered were not delivered, not timely
delivered, not properly charged or debited, and/or not provided in accordance
with the sales or service contract referred to in paragraph 1 (a); or

(b)  That full payment was not received for goods or services provided.

[“3. These Rules shall govern the ODR proceedings except that where any of
these Rules is in conflict with a provision of applicable law from which the
parties cannot derogate, that provision shall prevail.”]

75. Draft article 2 (Definitions)
“[..]”
“6.  ‘Neutral’ means an individual or institution that assists the parties in
settling or resolving the dispute.
“l...1”
76. Draft article 3 (Communications)
“l...1”
Commencement
77. Draft article 4A (Notice)

“l.  The claimant shall communicate to the ODR administrator a notice in
accordance with article 44, paragraph 4, when disputes arise. fFhe—notice

o P2

no
v o€, oy—¢ 6
O

“2. The ODR administrator shall promptly notify the respondent that the
notice is available at the ODR platform.

“3.  ODR proceedings shall be deemed to commence when, following
communication from the claimant to the ODR administrator of the notice
pursuant to article 44, paragraph 1, the ODR administrator notifies the
parties of the availability of the notice at the ODR platform.

“4.  The notice shall include:

“(a) The name and [designated] electronic address of the claimant and
of the claimant’s representative (if any) authorized to act for the claimant in
the ODR proceedings;

“(b) The name and [designated] electronic address of the respondent
and of the respondent’s representative (if any) known to the claimant,

“(c) The grounds on which the claim is made including all documents
and other evidence relied upon by the claimant, or contain references to them;

“(d) Any solutions proposed to resolve the dispute;

[“(e) A statement that the claimant is not currently pursuing other
remedies against the respondent with regard to the specific dispute in relation
to the transaction in issue, |
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[“(f) The location of the claimant,)
“(g) The claimant’s preferred language of proceedings;

“(h) The signature or other means of identification and authentication of
the claimant and/or the claimant’s representative.

[“5. The claimant may provide, at the time it submits its notice, any other
relevant information, including information in support of its claim, and also
information in relation to the pursuit of other legal remedies.”]

78. Draft article 4B (Response)
“I...]”

79. [Draft article 4C (Counterclaim)
“I...]”

Negotiation

80. Draft article 5 (Negotiation)

Commencement of the negotiation stage

“l.  If the response does not include a counterclaim, the negotiation stage
shall commence upon communication of the vresponse to the ODR
administrator, and notification thereof to the claimant. If the response does
include a counterclaim, the negotiation stage shall commence upon
communication of the response by the claimant to that counterclaim and
notification thereof to the respondent, or after the expiration of the response
period set out in article 4C, paragraph 2, whichever is earlier.

“2. The negotiation stage of proceedings shall comprise negotiation between
the parties via the ODR platform.

Commencement of the facilitated settlement stage

“4:3. If the parties have not settled their dispute by negotiation within
ten (10) calendar days of submission of the commencement of the negotiation
stage of proceedings, the facilitated settlement stage of ODR proceedings shall
immediately commence.

Extension of time

“34. The parties may agree to a one-time extension of the deadline [for the
filing of the response] [for reaching settlement]. However no such extension
shall be for more than ten (10) calendar days.”
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4. Facilitated settlement

81.

82.

Draft article 6 (Facilitated settlement)

“l.  If the respondent does not communicate to the ODR administrator a
response to the notice in accordance with the form contained in article 4B,
paragraph 3, within the time period set out in article 4B, paragraph 1, or
where one or both parties request that the process move to the facilitated
settlement stage of proceedings, or either party elects not to engage in the
negotiation stage of proceedings, then the facilitated settlement stage of
ODR proceedings shall immediately commence.

“L2. Upon commencement of the facilitated settlement stage of ODR
proceedings, the ODR administrator shall promptly appoint a neutral in
accordance with article 9 and shall notify the parties (i) of that appointment in
accordance with article 9(1)[, and (ii) of the deadline for the expiry of the
facilitated settlement stage under paragraph (3)].

“2:3. Following appointment, the neutral shall communicate with the parties
to attempt to reach a settlement agreement.

“34. If the parties have not settled their dispute by facilitated settlement
within ten (10) calendar days of being notified of the appointment of the
neutral pursuant to article 9(1) the ODR proceedings shall move to the final
stage of proceedings pursuant to draft Chapter 4 (Guidance of ODR
Administrator).”

Draft article 6 bis
G(.[. . .]7’

5. Arbitration

83.

Draft article 7 (Arbitration)

“l. The appointment of neutral responsible for the arbitration by ODR
Administrator should conform to the laws of the place of ODR
Administrator.

“l bis. At the expiry of the facilitated settlement stage, the neutral shall
proceed to communicate a date to the parties for any final communications to
be made. Such date shall be not later than ten (10) calendar days from the
expiry of the facilitated settlement stage.

“2. Each party shall have the burden of proving the facts relied on to support
its claim or defence. The neutral shall have the discretion to reverse such
burden of proof where, in exceptional circumstances, the facts so require.

“3.  The neutral shall evaluate the dispute based on the information
submitted by the parties[, and having regard to the terms of the agreement,]
and shall render an award. The ODR administrator shall communicate the
award to the parties and the award shall be recorded on the ODR platform.

“4.  The award shall be made in writing and signed by the neutral, and shall
indicate the date on which it was made and the place of arbitration. The place
of arbitration means registration place of ODR administrator.
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84.

“4 bis. The requirement in paragraph 4 for:

(a) The award to be in writing shall be met where the information
contained in the award is accessible so as to be usable for subsequent
reference, and

(b) The award to be signed shall be met where data is used to identify
the neutral and to indicate his or her approval of the information contained in
the award.

“5.  The award shall state brief grounds upon which it is based.

“6.  The award shall be rendered promptly, preferably within ten calendar

days {frem—a—specified point—in—proceedings] from the date of both parties

having received the notice of arbitration.

“6. bis. An award may be made public with the consent of all parties or where
and to the extent disclosure is required of a party by legal duty, to protect or
pursue a legal right or in relation to legal proceedings before a court or other
competent authority.

“7.  The award shall be final and binding on the parties. The parties shall
carry out the award without delay.

“8.  In all cases, the neutral shall decide [ex aequo et bono/, in accordance
with the terms of the contract, taking into consideration any relevant facts and
circumstances[, and shall take into account any usage of trade applicable to
the transaction].”

[Draft Guidance of ODR Administrator regarding article 7 (proposed as part
of the third proposal, A/CN.9/827, para. 72)]

“1.  If the Neutral has not succeeded in facilitating a settlement at the expiry
of the facilitated settlement stage, the ODR administrator shall, on the basis
of information submitted by the parties, present to the parties the following
options, and ensure that they are aware of the legal consequences of the choice
of each track:

(1) Arbitration (as referred to in draft article 7 of Track 1),
(2) The Neutral’s recommendation (as referred to in Track II).”

“2.  If the parties notify the ODR Administrator within 5 calendar days
from the expiry of facilitated settlement that they agree to settle the dispute
through arbitration provided in paragraph 1 of this Article, the ODR
Administrator shall appoint the neutral responsible for the arbitration and
communicate the notice of arbitration to the parties within 5 calendar days
after receiving the notices from the parties and from that date, the
arbitration proceedings provided in Chapter 5 of these Rules shall
commence.

“3.  If the parties notify the ODR Administrator within 5 calendar days
from the expiry of facilitated settlement that they agree to settle the dispute
through the recommendation of neutral provided in paragraph 1 of this
Article, the ODR Administrator shall appoint the neutral responsible for
making the recommendation and communicate the notice of such
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appointment to the parties within 5 calendar days after receiving the notices
from the parties and from that date, the recommendation proceedings
provided in Chapter 6 of these Rules shall commence.

“4. If the parties fail to notify the ODR Administrator within 5 calendar
days from the expiry of facilitated settlement that they agree to settle the
dispute through one of the two tracks provided in paragraph 1 of this Article,
the ODR Administrator shall appoint the neutral responsible for the making
the recommendation and communicate the notice of such appointment to the
parties within 10 calendar days after the expiry of facilitated settlement, and
from that date, the recommendation proceedings provided in Chapter 6 of
these Rules shall commence.”

85. [Draft article 7 (bis) Correction of award
“I...]”

86. [Draft article 7 (ter) Internal review mechanism
“I...]”

Settlement

87. Draft article 8 (Settlement)
G(.[. . .]”

Neutral

88. Draft article 9 (Appointment of neutral)
G(.[. . .]7’

89. Draft article 10 (Resignation or replacement of neutral)
G(.[. . .]”

90. Draft article 11 (Power of the neutral)
G(.[. . .]”

General provisions
91. [Draft article 12 — Deadlines
G(.[. . .]”]
92. Draft article 13 (Dispute resolution clause)
G(.[. . .]”
93. Draft article 14 (Place of proceedings)
“[The ODR administrator shall select the place of proceedings—swch—place—to
o eloctod AI-OR Lo 7 o i1 L 1 o of] Loco

94.
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95. Draft article 16 (Representation)

G(.[. . .]7’
96. Draft article 17 (Exclusion of liability)

G(.[. . .]7’
97. Draft article 18 (Costs)

G(.[. . .]7’
98. [Draft article 17 (Fees of ODR proceedings)

G‘[. . .]7’]
99. [Annex X/list on designated website

(‘['..]7’]
100. The following addition was also proposed:
“Draft article 7 bis, Recommendation by a neutral

“l. The neutral shall, within fifteen (15) calendar days of the expiry of the
facilitated settlement stage, evaluate the dispute based on the information
submitted by the parties, and having regard to the terms of the agreement, shall
make a recommendation in relation to the resolution of the dispute. The ODR
administrator shall communicate that recommendation to the parties and the
recommendation shall be recorded on the ODR platform.

“2.  The recommendation shall not be binding on the parties unless they
otherwise agree.”

101. The delegation of China confirmed that the first additional paragraph was
based on document A/CN.9/WG.III/WP.130, paragraph 69, item 4.

102. It was noted that the Working Group had not yet come to consensus on the
third proposal itself as reflected in A/CN.9/WG.III/WP.133, but had agreed at the
end of the last session to continue its deliberations on the basis of that proposal. The
Working Group accordingly agreed that earlier decisions during this session as
regards the third proposal in A/CN.9/WG.III/WP.133 should be borne in mind, and
that further deliberations on some elements of the third proposal set out in
A/CN.9/WG.III/WP.133 might be needed.

103. The delegation explained certain of the proposed amendments as follows:

(a) The definition of the neutral should include reference to an institution, so
as to reflect those national systems that permitted only institutional, rather than ad
hoc arbitration. It was clarified that the term was intended to refer to professional
arbitration institutes;

(b) Accordingly, the appointment of the neutral should conform to the
laws of the place of the ODR administrator as proposed in new draft article 7,
paragraph 1;

(c) The place of arbitration would be important in identifying the applicable
law and so should be determined at the outset, and the selection of the location of
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the ODR administrator in amended draft article 7, paragraph 4, would reflect the
default position in some existing arbitration systems;

(d) The new provisions in paragraphs 2-4 of the guidance to the ODR
administrator regarding draft article 7 were without prejudice to the issue of whether
the neutral previously appointed would continue as such at the final stage;

(e) That the proposed new draft article 14 would allow the parties’ positions
to be respected, and ensure independence and impartiality.

104. It was also suggested that draft article 1, paragraph 1, should be amended to
narrow the scope of the rules so as to reflect the nature of the transactions intended
to be covered by the Rules (and notably cross-border transactions). The Working
Group agreed to defer the question to a later time.

105. It was noted that the proposal from the delegation of China suggested
amendments to the third proposal as set out in A/CN.9/WGIII/WP.133. The
Working Group was invited to comment on the proposal from the delegation of
China. Comments on the preamble in that proposal were reserved until the end of
this review. A discussion of A/CN.9/WG.III/WP.133 itself, it was noted, would take
place at a later date.

106. As regards draft article 2(6), the proposal to include the term “institution” as
explained above did not gain support.

107. As regards draft article 4A, the Secretariat was requested to include the
proposed additions to items (1) and (3) in the next iteration of the Rules.

108. As regards the provision proposed to be moved from item (1) to item (4), it
was noted that the text was proposed to be amended as well as removed. The
language in A/CN.9/WG.III/WP.133 (“[The notice should, as far as possible, be
accompanied by all documents and other evidence relied upon by the claimant, or
contain references to them.]”) was facilitative, but that the proposed addition to
item (4) was mandatory. In support of the proposal, the importance of full filings
was emphasized.

109. It was recalled that the Working Group had previously amended the mandatory
provisions to make them facilitative, and had taken into account that the claimants
might not be experienced in making such filings. For this reason, draft article 11(3)
permitted the neutral to request additional material as needs arose. In the light of
these matters, there was no support for these proposed amendments to items (1)
and (4).

110. As regards the proposed removal of text from draft article 5 to draft article 6,
it was explained that the revisions would better reflect the chronology of events in
the proceedings. It was recalled that this provision (originally set out in
A/CN.9/WG.III/WP.130) was a bridging provision between two stages of the Rules,
and had therefore been included in draft article 5. The Secretariat was requested to
place the provision in the most appropriate location in the next iteration of the
Rules.

111. As regards the proposed new paragraph 1 in draft article 7, it was recalled that
UNCITRAL had deliberated on this issue at many sessions of its Working Group. In
support of the proposal, it was explained that under arbitration law in China only
awards made by an arbitral institution and not those made by an individual were
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provided for, and that this proposed addition was also an application of the proposed
change to the definition of the neutral referred to above. In addition, it was
suggested, the proposals would ensure that the appropriate applicable law was used.

112. It was also noted that the proposal regarding draft article 7(1) related to the
proposed revisions to draft articles 7(4) and 14. It was suggested that the provisions
of draft article 14 in A/CN.9/WG.III/WP.133 should remain and the approach set out
therein be applied throughout article 7. It was further observed that the proposed
amendments to draft articles 7(4) and 14 appeared to contradict each other, and that
there should be no difference between the place of arbitration and the place of the
proceedings.

113. In addition, it was said that the parties would not be able to derogate from
mandatory provisions of law applicable to the ODR process by agreement, including
as regards a choice of law determination as might be contemplated in draft article 7.
Further, it was noted that a provision relating to choice of law, as draft article 7(1)
implicitly contemplated, was unnecessary and, as the Rules had been drafted for
simplicity, would undermine the approach.

114. In the light of these matters, there was no support for the proposed additions to
draft article 7 (1) and (4).

115. As regards the proposed amendment to draft article 7(6), it was observed that
the proposed time frame was short, and appeared to contradict the provisions of
draft article 7(1) bis, which itself allowed 10 days for the filing of final
communications. It was also recalled that time periods would be considered at a
later time (see, further, paragraph 57 above).

116. In response, it was observed that this iteration of the third proposal had built in
a time period for issue of a notice of arbitration in the proposed guidance for the
ODR administrator (see paragraph 84 (1), item (1) above). The need for a swift
determination for the appropriate operation of the websites concerned was
emphasized.

117. A further view expressed was that the proposals appeared to separate the
process into two distinct stages, contrary to the provisions of draft article 7(1) bis,
which contemplated an automatic transition to the final determination procedure. It
was also recalled that, earlier in the session, the Working Group had decided that (a)
the provisions provide for a deadline to be expressed as a defined period after the
final communications were filed and (b) the word “preferably” be deleted. The
Working Group maintained its earlier decision.

118. As regards the proposed draft guidance of the ODR administrator in
paragraph 84 above, it was observed that the proposal was intended to operate to
provide a default option in favour of a non-binding recommendation under the
Rules, unless a second decision to arbitrate at the final stage were made after the
dispute had arisen (a “second click™).

119. In addition, it was noted that the proposal provided that the ODR administrator
would appoint a neutral to make a non-binding recommendation if the parties were
unable to agree on the final determination procedure.
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120. Earlier discussions in the session regarding whether the term
“recommendation” should be retained were recalled. The Working Group was
requested to consider possible alternative terms.

121. Interventions at earlier sessions of the Working Group to the effect that many
States permitted binding pre-dispute agreements to arbitrate were also recalled, and
that B2B transactions with pre-dispute binding agreements to arbitrate had been
recognized for many decades. It was also suggested that in a number of
jurisdictions, pre-dispute binding agreements to arbitrate for both B2B and B2C
transactions must be recognized, as a requirement among other things of the New
York Convention. In this regard, it was also recalled that the proponents of the
third proposal had earlier confirmed to the Working Group that it was not intended
to override mandatory provisions of applicable national law.

122. Tt was also queried whether the draft proposal was intended to apply to both
B2B and B2C transactions, recalling in this regard that there was no national
prohibition of binding pre-dispute agreements to arbitrate in the B2B context. In
response, the proponents stated that the question should be settled by consensus of
the Working Group. The proponents added that there would be concerns about how
to create an effective mechanism to distinguish B2B and B2C transactions. Another
view was that a definition of a consumer could be contemplated.

123. Tt was suggested that the scope of the draft Rules could be amended to exclude
B2B cases in which there was a pre-dispute agreement to arbitrate. Thus, it was
suggested, B2B cases without such prior agreement, and B2C cases, would then fall
within the scope of the Rules (and the mandate of the Working Group to cover both
B2B and B2C cases would be respected). This approach would, it was said, not
interfere with prohibitions of binding pre-dispute agreements to arbitrate so far as
consumers were concerned. An alternative approach was that separate Rules for
B2B and B2C cases could be contemplated. However, the objections of some
delegations to such an approach were recalled.

124. On the other hand, it was queried whether the third proposal would in fact
permit pre-dispute agreements to arbitrate, as such a feature did not appear in this
iteration of the text of the Rules.

125. Tt was also explained that the proposed guidance for the ODR administrator in
paragraph 84 above was the core of the third proposal, and that it was designed to
reflect the parties’ agreement. Accordingly, it was confirmed that without a
pre-dispute agreement to arbitrate, there could be no move to arbitration without a
second click.

126. Another view was that the proposal reflected contractual arrangements and
such would not interfere with arbitration regulations recognizing pre-dispute
agreements to arbitrate, as such regulations would respect party autonomy in such
matters.

127. Reference was also made to the flow chart contained in paragraph 72 of the
Working Group’s Report into its thirtieth session (A/CN.9/827), in which the
chronology underlying the proposal was set out. Consequently, it was suggested, the
provisions in the draft Guidance should be located prior to the provisions in draft
article 7 (Arbitration).
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128. A further query was raised regarding how the provisions referring to notices to
be issued by the neutral in items 2-4 would operate in practice. In response, it was
explained that, after the expiry of the facilitated settlement stage, the parties would
notify the ODR administrator of their intentions for the final determination
procedure, which would enable the neutral to issue the notices concerned. A further
query was why a neutral would need to be appointed separately at the final
determination stage, as the Rules elsewhere contemplated an appointment
continuing after the facilitated settlement stage unless an objection to such
continuation was raised.

129. It was recalled that the aim of the third proposal was to support the rapidly
rising amount of e-commerce and the consequent need for cross-border ODR
procedures that reflected international practice in this field. In this regard, the
experience of China in this field through consumer protection associations and in
international commercial arbitration was shared. It was noted that recent experience
in ODR in China had generally not included arbitration as a forum to resolve
disputes, which might be explained by the fact that arbitration and the enforcement
of arbitral awards involved strict procedures. These procedures, it was added, were
not suitable for low-value cases especially those involving consumers and MSMEs.
In addition, it was said, the costs of traditional arbitration procedure were high and
small cases might not be of interest to existing arbitral institutions.

130. It was emphasized that the proposal was not intended to affect the validity of
any agreements between the parties (and, as the Rules expressly provided, they
would not affect any provision of law from which the parties could not derogate),
matters that the ODR administrator — when providing appropriate guidance —
would take into account. Thus valid pre-dispute agreements to arbitrate would be
determined according to applicable laws. It was said that the Rules themselves
would not expressly provide that the parties could agree, pre-dispute, to arbitration.

131. It was therefore suggested that the scope of application of the Rules could be
adjusted to exclude B2B cases where there was a pre-dispute agreement to arbitrate,
which would mean that (a) all consumer cases fell under the ODR Rules and (b)
B2B cases without such an agreement would also fall under the Rules.

132. One view of the third proposal was that the existence of options at the expiry
of the facilitated settlement stage logically excluded a pre-dispute agreement to
arbitrate. As the Rules did not distinguish between B2B and B2C transactions, a
“second click” would be required in any event.

133. Another view was that parties that had concluded a pre-dispute agreement to
arbitrate would ipso facto have excluded the operation of the Rules.

134. A further view was that the third proposal would in fact permit valid
pre-dispute agreements to arbitrate in both B2C and B2B cases.

135. It was queried, in that regard, how a dispute resolution clause in the original
transaction that stipulated the Rules as an ODR mechanism and arbitration as the
final determination procedure would be construed. There might be a risk of
contradictory clauses, it was said. One interpretation postulated was that as the
Rules were contained in a dispute resolution clause that was separate from the
transaction, it could be presumed that such a separate dispute resolution clause
would override any conflicting provision in the transaction contract.
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136. Another view of the proposal was that a valid pre-dispute resolution clause
providing for arbitration would be given effect under the Rules, whether in a B2B or
B2C case.

137. Tt was stated that the Rules would not be useable in practice without a clear
understanding of their scope and application. Another view was that dispute
resolution clauses were interpreted differently in different jurisdictions, and local
guidance to reflect local law and regulations would be needed. Accordingly, it was
said, some element of ambiguity should not prevent consensus on the provisions of
the Rules. The proponents of the third proposal, on the other hand, stated that the
Rules combined with applicable laws (including consumer protection and arbitration
laws) would ensure a predictable result and in an efficient system appropriate for
the e-commerce environment.

138. It was recalled that the main outstanding issue arose in that, in a significant
number of jurisdictions, pre-dispute agreements to arbitrate were not enforceable so
far as consumers were concerned. The Rules should not address considerations of
the validity of such agreements themselves, it was said, and that there were
two options available to the Working Group to avoid so doing.

139. One option, it was stated, would be to adjust the Rules to this consumer
standard, and construe the Rules accordingly (as one of the interpretations above
made clear). If the parties then chose a post-dispute agreement to arbitrate, that
would be a valid agreement. A second option would be to separate the B2C cases in
these jurisdictions or generally from B2B cases, as compromise proposals had
sought to do.

140. It was added that the difficulties in accommodating B2B and B2C cases meant
that a third option was to simplify the mechanism so that it could be adapted for all
situations. Purchasers would understand that if there were a dispute, the first step
would be to try to negotiate a solution; any second stage would involve assistance in
to facilitate settlement, and any third step would involve a procedurally more
complex procedure (whether that procedure was recommendation or arbitration).
The costs of each transaction should be de minimis, it was added. As regards the
procedures themselves, the parties should disclose all relevant information to allow
the neutral to decide the issues at hand and no more.

141. The European Union presented a further proposal.

Proposal by the European Union regarding the implementation of
the third proposal (the “second click proposal”)

142. Model dispute resolution clause

Disputes arising out of the contract [description of the contract] and falling within
the scope of the UNCITRAL ODR Rules and relating to the following claims:

(a) That goods sold or services rendered were not delivered, not timely
delivered, not properly charged or debited, and/or not provided in conformity with
the contract; or
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(b) That full payment was not received for goods or services provided shall
be resolved through ODR proceedings in accordance with the UNCITRAL ODR
Rules.

The ODR administrator shall be [rame, business address (location) and electronic
address of the responsible ODR administrator]. Communications in the course of
the ODR proceedings shall be communicated via the ODR platform [name and
electronic address of the ODR platform and indication of the name and location of
the entity responsible for the platform].

The place of ODR proceedings shall be [indication of the place and/or indication on
how this place is determined].

Possible additional paragraph:

The language of proceedings shall be [indication of language(s) in accordance with
article pertaining to language in the ODR Rules].

143. Draft article 1 (Scope of application), paragraph 1 bis

Explicit agreement referred to in paragraph 1 requires agreement separate and
independent from that transaction, and notice in plain language that disputes
relating to the transaction and falling within the scope of the Rules will be resolved
through ODR proceedings under the Rules [and—whetherFrackt-or Frack Hof the

Rulesapply-to-that-dispute] (the “dispute resolution clause”).
144. Draft article 6 (Facilitated settlement), paragraph 3

If the parties have not settled their dispute by facilitated settlement within
ten (10) calendar days of being notified of the appointment of the neutral pursuant
to article 9(1) (the “expiry of the facilitated settlement stage”), the final stage
of proceedings shall eommenee be conducted pursuant to article TAF
(Recommendation by a neutral), unless the parties explicitly agree, following
guidance of the ODR Administrator _in_accordance with draft Article 64, that the
final stage of proceedings shall be conducted pursuant to article 7B (Arbitration).

145. Draft Article 6A (Guidance of the ODR Administrator)

The ODR administrator shall inform the parties of the legal consequences of the
proceedings pursuant to article 74 and article 7B.

146. Comment

The guidelines for ODR Administrators will contain standard information on the
different legal consequences, in particular that proceedings under Article 7B lead to
a procedural outcome that produces res judicata effect and hence blocks the parties’
access to the courts, whereas the proceedings under Article 7A lead to a procedural
outcome that does not produce res judicata effect and therefore does not block the
parties’ access to the courts.

147. Draft Article 7A (Recommendation by a neutral)
(cf- draft Article 7 of Track II, WP.130)

148. Draft Article 7B (Arbitration)

(cf- draft Article 7 of Track I, WP.133)
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149. Diagram

ODR Platform
Final stage
A
Seller [ \
Stage 1 Stage 2 Default
Dispute Dispute option | Recommendation
\ not not (Draft Art. 7A)
Conclusion . B
Dispute Direct resolved " resolved ODR
of Sak?s o' [ resolution negotiation Facilitated Administrator
ser:/lcet clause guidance
contrac o
(Draft Art. 6A) Arbitration
If buyer (Draft Art. 7B)
Dispute Dispute & seller
resolved resolved agree
Buyer Buyer
End of End of
I procedure procedure
2nd click

1st click

150. It was underscored that the third proposal would be supported by certain
delegations if interpreted in accordance with the approach set out in this latest
proposal, of which an integral element was a post-dispute agreement regarding the
final determination stage.

151. It was observed that the European Union proposal was therefore very similar
to the third proposal, and that it sought to clarify some aspects of the third proposal.
The main difference between the two proposals, it was noted, was that the European
Union proposal was based on the current text of Track II (set out in
A/CN.9/WG.III/WP.130) and was less detailed in the practical application of the
“second click”.

152. Reference was made to the diagram at paragraph 149, and it was queried
whether the European Union proposal was in conformity with the third proposal in
that a “second click” was required. In response, the proponents of the third proposal
confirmed that the diagram correctly clarified the third proposal in this regard. It
was further queried whether this would be the case even if there were a pre-dispute
agreement to arbitrate. In response, it was stated that the third proposal did not
affect the wvalidity of the pre-dispute agreement to arbitrate, which would be
determined by applicable law.

153. In light of the above, it was suggested that other approaches might need to be
considered, or indeed whether it might be the case that there was no workable
solution to the issue. Options could include separating B2B and B2C cases, or
confining the Rules to B2C cases, which would require the Working Group to
request the Commission to modify the mandate; another would be to leave the
language of the third proposal as currently drafted, allowing users to interpret the
provisions as they saw fit; another option would be to have different Rules for
online arbitration, which would indicate that consultations with UNCITRAL’s
Working Group II would be appropriate.
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154. In addition, the following observations were made:

(a) That the Working Group had progressed on from the two-track system to
consider the third proposal;

(b) Confining the Rules to B2C cases might not be commensurate with the
overall scope of UNCITRAL’s work, but that this would be an issue for the
Commission, which had already considered the question and resolved it by referring
to low-value claims; and

(c) The different interpretations of the Draft Guidance of ODR Arbitrator
regarding article 7 as set out in the Proposal from China (paragraph 84 above),
meant that the third proposal as it stood would not provide a solution as it would not
lead to certainty on a crucial point of the Rules.

155. Following the above comments, reference was made to the statement in
paragraph 15 of the Working Group’s thirtieth session (A/CN.9/827), in which it
was noted that there were fundamental differences relating to the validity of
pre-dispute agreements to arbitrate. It was stated that the above discussion
demonstrated that those differences remained. Consequently, it was said, despite
strenuous efforts of the Working Group and the various constructive proposals
submitted, it did not appear that consensus could be achieved. In addition, a
decision of the Commission in 2013 was recalled, concerning the importance of
taking a strategic approach to the allocation of UNCITRAL’s scarce resources and
of undertaking legislative development on those topics on which it was likely that
consensus could be achieved (A/68/17, paras. 294 and 297). It was therefore
suggested that the Working Group should recommend to the Commission that the
mandate of the Working Group to work on the Rules be terminated.

156. The enormous efforts of the Working Group to come to consensus were
underscored, and it was added that the deliberations in the Working Group had
nonetheless been important in furthering the development of ODR, whose value for
the development of electronic commerce worldwide was again emphasized.

157. An alternative view was that the third proposal could lead to consensus; that
consensus was appearing to be closer, and work on the third proposal should
continue. In this regard, it was recalled that the third proposal had been based on
attempts to find a simple, effective and efficient solution that would lead to
universally-acceptable ODR Rules. Its proponents acknowledged, however, that
there were different interpretations of the proposal, but they agreed that attempts to
seek consensus should continue.

158. A further suggestion was that those attempts should continue with appropriate
limitations on the scope of the Rules. It was added that the breadth of the types of
transactions and jurisdictions to be accommodated was such that greater clarity from
the Commission would be helpful as regards whether low-value claims and what
might be a broader group of business claims should both be accommodated.

159. It was noted that issues of scope would need to be considered by the
Commission and that the third proposal remained to be considered by the Working
Group. The Working Group was therefore invited to consider the modifications to
the third proposal made earlier in the session, with a view to concluding its
deliberations on the proposal. In this context, the importance of the topic of ODR to
the growth of e-commerce was again emphasized.
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F.

Private enforcement mechanisms

160. The Working Group deferred its consideration of the proposal contained in
A/CN.9/WG.III/WP.134. The Working Group considered, however, the question of
private enforcement measures more generally. It was recalled that these measures
were intended to give effect to the neutral’s recommendation, and observed that they
might also be relevant for any arbitral award under the Rules (noting that, in the
context of a low value claim, enforcement might not be sought through judicial
enforcement).

161. An initial issue was whether the term “recommendation” should be
maintained. It was agreed that clarity in the meaning of this description of the
outcome of this final stage of the proceedings was vital, and that a definition of the
term would be required to include both that the outcome would not have res judicata
effect and that it would be capable of implementation through the use of applicable
enforcement mechanisms. It was added that the term should not be defined in a way
that was contrary to its normal understanding, to avoid confusion.

162. Alternative suggested terms included “direction”, “decision”, ‘“adjudication”
or “determination”. Comments on these alternative terms included that the term
“recommendation” might have connotations of an option rather than a final or
conclusive determination; that some of the other terms might have legal
connotations that made them less accessible to lay parties. Another view was that
the term “recommendation” itself might lead to confusion among those who were
not lawyers.

163. The history of the Working Group’s deliberations when selecting the term
“recommendation” was also recalled. Arguments were made to the effect that the
term should be a robust one, so as to convey the impression that the final outcome
was not one that the parties were free to accept or reject. After further discussion,
there was no consensus to change the term “recommendation” and the Secretariat
was instructed to consider providing for the definition of this item in the next
iteration of the Rules.

Intersessional consultations

164. There was support for a suggestion that a smaller group of States, in which any
participant in the Working Group might take part, could be constituted to seek to
agree a way forward on outstanding issues. The Secretariat offered to facilitate such
interaction, with a view to enhancing constructive discussion at the Commission
session, and would operate in as transparent a manner as practicable, with due
respect for all official United Nations languages to the extent possible.
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