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Introduction

1. The topic “Immunity of State officials from fagn criminal jurisdiction” was
included in the long-term programme of work of fiméernational Law Commission

at its fifty-eighth session (2006) on the basisagfroposal contained in annex A to
the report of the Commission on the work of thadssen?! At its fifty-ninth session
(2007), the Commission decided to include this ¢opi its programme of work and
appointed Roman A. Kolodkthas Special Rapporteur. At the same session, the
Secretariat was requested to prepare a backgraung sn the topi@

2. The former Special Rapporteur submitted thre@ores, in which he
established the boundaries within which the topicwdd be considered and analysed
various aspects of the substantive and procedwrastipns relating to the immunity
of State officials from foreign criminal jurisdicin.# The Commission considered
the reports of the Special Rapporteur at its stkti@nd sixty-third sessions, held in
2008 and 2011, respectively. The Sixth Committeah®f General Assembly dealt
with the topic during its consideration of the refpof the Commission, particularly
in 2008 and 2011.

3. At its 3132nd meeting, held on 22 May 2012, themmission appointed
Concepcidn Escobar Hernandez as Special Rappadeaeplace Mr. Kolodkin, who
was no longer a member of the Commiss?on.

4. At the same meeting, the Special Rapporteur stiedna preliminary report on
the immunity of State officials from foreign crimah jurisdiction @/CN.4/654),
which the Commission considered during the secoamd @f its sixty-fourth session,
held in 2012. The preliminary report was a “traimgitl report”, in which the
Special Rapporteur sought “to help clarify the teraf the debate up to [that] point
and to identify the principal points of contentianich remain[ed] and on which the
Commission [might] wish to continue to work in theture” (paragraph 5). The
report also identified the topics which the Comnosswould have to consider,
established the methodological bases for the stadg, set out a workplan for the
consideration of the topic.

5.  The Commission examined the preliminary repdrita sixty-fourth session
and approved the methodological bases and workplaaposed by the Special
Rapporteuf The Sixth Committee examined the preliminary répafthe Special

Rapporteur on the immunity of State officials frdoreign criminal jurisdiction as
part of its consideration of the report of the mmi@tional Law Commission during
the sixty-seventh session of the General Assembly.

o b~ W N PR
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See A/61/10, para. 257 and annex A.

See A/62/10, para. 376.

See ibid., para. 386. For the Secretariat stadg, A/CN.4/596 and Corr.1.

For the former Special Rapporteur’s reports, A&&2N.4/601, 631 and 646.

See A/67/10, para. 84.

For a summary of that debate, see ibid., chapBV&$ee also the provisional summaries of the
work of the Commission contained in A/CN.4/SR.3143147, all available on the website of
the International Law Commission (www.un.org/law/)l

The Sixth Committee considered the topic of theniunity of State officials from foreign
criminal jurisdiction at its 20th to 23rd meetindaring that session. In addition, two States
referred to the topic at the 19th meeting. Theestants made by States at those meetings are
reflected in summary records A/C.6/67/SR.19 to @8e also A/CN.4/657, sedd, paras. 26 to 38.
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6. At the sixty-fifth session, the Special Rappartsubmitted a second report on
the immunity of State officials from foreign cringhjurisdiction A/CN.4/661), which
examined the scope of the topic and of the drditlas, the concepts of immunity and
jurisdiction, the distinction between immunitgtione persona@nd immunityratione
materiae and the normative elements of immunitgtione personae The report
contained six proposed draft articles, dealing wté scope of the draft articles (draft
articles 1 and 2), definitions (draft article 3pdathe normative elements of immunity
ratione personaddraft articles 4, 5 and 6), respectively.

7. The International Law Commission consideredgbeond report of the Special
Rapporteur at its 3164th to 3168th and 31#0tleetings and decided to refer the six
draft articles to the Drafting Committ€eOn the basis of the report of the Drafting
Committee, the Commission provisionally adoptede¢hdraft articles, dealing with the
scope of the draft articles (draft article 1) ahd hormative elements of immunitgtione
personae(draft articles 3 and 4), respectively. The drafticles contain the essential
elements of five of the reworked draft articlespysed by the Special Rapporteur. The
Commission also approved the commentaries to theetldraft articles which it had
provisionally adopted. The Drafting Committee decidto keep the draft article on
definitions under review and to take action ort & ¢éater stagé®

8. The Sixth Committee examined the second rephtth@® Special Rapporteur on
the immunity of State officials from foreign crindh jurisdiction as part of its

consideration of the report of the Commission dgrihe sixty-eighth session of the
General Assembly. States generally welcomed thertepnd the progress made in
the work of the Commission, and commended the Cagion for submitting three

draft articles to the General AssemBhy.

9. Inits annual report, the Commission requestedeS to “provide information,

by 31 January 2014, on the practice of their insitns, and in particular, on

judicial decisions, with reference to the meaningeg to the phrases ‘official acts’

and ‘acts performed in an official capacity’ in thentext of the immunity of State

officials from foreign criminal jurisdiction®2 The Special Rapporteur wishes to
thank those States that made reference to thieidswing the debates in the Sixth
Committee of the General Assembly. More specifigahe wishes to express her
appreciation to the States that submitted writtemments on this mattée
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For a detailed analysis of the issues raisedéndiscussions and the positions held by members
of the Commission, see A/CN.4/SR.3164 to 3168 aRd3$70, all of which are available on the
Commission’s website.

See A/CN.4/SR.3174.

For the treatment of the topic by the Internasilbbaw Commission at its sixty-fifth session, see
A/68/10, paras. 40 to 49. See in particular theftdagticles with the commentaries thereto
contained in paragraph 49 of the report of the Cagsion. For the Committee’s discussions on
the commentaries to the draft articles, see A/CBIRA48193 to 3196.

See A/C.6/68/SR.17 to 19. The texts of statembwptdelegates who participated in the debate
can be found at http://papersmart.unmeetings.ofgédaixth/68th-session/agenda. See also
A/CN.4/666, which contains the topical summary loé discussion held in the Sixth Committee
of the General Assembly during its sixty-eighthsien, prepared by the Secretariat, in sect. B.
A/68/10, para. 25.

By the time the present report was completed,rmemts had been received from Belgium,
Czech Republic, Germany, Ireland, Mexico, NorwaysRan Federation, Switzerland, United
Kingdom of Great Britain and Northern Ireland, ahé United States of America.
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Immunity ratione materiae: normative elements

10. As noted in the second report of the Speciapfateur, “the distinction
between immunityratione personaeand immunityratione materiaeis one of the
few matters on which there has been broad consedstsg the Commission’s
discussions on this topid“ This is undoubtedly owing to the fact that such a
distinction has been widely accepted in both doe#® and jurisprudence. The
distinction was also analysed in the memorandunthey Secretaridf and in the
preliminary report of Special Rapporteur KolodRihalthough in both cases the
analysis was from a purely descriptive and concalpstandpoint. For its part, the
Commission had addressed the distinction betweentwo types of immunity in
2013 from a normative perspective, with a view wtablishing a separate legal
regime for each one. This does not mean, howehat, the two types of immunity
do not have elements in common, especially in respéthe functional dimension
of immunity in a broad sensé.

11. This approach was reflected in the work of @emmission at its sixty-fifth
session. In this regard, attention should be drémtie following points:

(a) Inclusion of the distinction between immunit@tione personaeand
immunity ratione materiadn the draft article on definitions which has beeferred
to the Drafting Committee: although the Committesss mot yet taken a position on
the definitions contained therein, no contrary opis have been expressed as to the
retention of separate types of immuni§;

14
15

16
17
18
19

A/CN.4/661, para. 47n fine

In this respect, see, inter alia, C. Dominicé, thémes actuels des immunités jurisdictionnelles
internationales”, irCursos Euromediterraneos Bancaja de Derecho Intgiorl, vol. 1I, J. Cadona
Llorens, Pamplona, Aranzadi, 1999, pp. 323 to 3&#6387 to 342; V. Abellan Honrubia, “La
responsabilité internationale de 'individu”, @ollected Courses of the Hague Academy of Intevnati
Law, vol. 280, Leiden, Martinus Nijhoff, 1999, pp. 220283; A. BorghiL'immunité des dirigeants
politiques en droit internationalCollection latine, Series I, vol. 2, Brusselsufdant, 2003, pp. 129 to
131; J. Verhoeven, “Les immunités propres aux cegau autres agents des sujets du droit interradtjon
in Le droit international des immunités: contestatmnconsolidationBrussels, Larcier, 2004, pp. 64 to
67 and 94 to 107; A. Remiro Brotons, “La persecndé los crimenes internacionales por los tribunale
internacionales: el principio de universalidad”XiKXIlll Cursos de Derecho Internacion@006),
Washington, D.C., Organization of American Stape$§05; J. Jorge Urbina, “Crimenes de guerra,giasti
universal e inmunidades jurisdiccionales penaldssiérganos del Estado”, Anuario Mexicano de
Derecho Internacionalvol. 8, 2008, pp. 277 to 292; B. Stern, “Vers lingtation de I «irresponsabilité
souveraine» des Etats et chefs d’Etat en cas e cfé droiinternational”, in M. Kohen (ed.Rromoting
Justice, Human Rights and Conflict Resolution thfolnternational Law: Liber Amicorum Lucius
Caflish, The Hague, Brill, 2007, pp. 511 to 548; A. Cassasd othersThe Oxford Companion to
International Criminal JusticeOxford, Oxford University Press, 2009, p. 368)dgard,International
Law: A South African Perspectiwth ed., Johannesburg, Juta, 2011, p. 253; HaRdX¥°. WebbThe

Law of State Immunify8rd ed., Oxford, Oxford University Press, 2013DRArgent, “Immunity of state
officials and obligation to prosecute”, in ChartisVisscher Center for International and European L
(CeDIE) Working PaperdNo. 4, 2013, pp. 5 to 7; and R. Maguire, B. Leansl C. Sampford (eds.),
Shifting Global Powers and International Law: Cleadges and Opportunitieébingdon, Oxon,
Routledge, 2013, p. 108.

See A/CN.4/596 and Corr.1, para. 88 ff.

See A/CN.4/601, paras. 78 to 83.

See A/CN.4/661, paras. 48 and 53.

For such definitions, see ibid., para. 53.
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(b) The very structure of the draft articles, cigting of a separate part (part
two) on immunityratione personagto be followed by a third part on immunity
ratione materiage

(c) Draft article 4, paragraph 3, provisionallyopded by the Commission in
2013, which reflects the distinction between thgimees applicable to each of the
types of immunity mentioned above, by stating thie expiration of immunity
ratione personaeas without prejudice to the application of theeslof international
law on immunityratione materia&. 20

12. As indicated in the second report of the SaledRapporteur, the basic
characteristics of immunityatione materiaecan be identified as follows:

(a) Itis granted to all State officials;

(b) It is granted only in respect of acts that dan characterized as “acts
performed in an official capacity”; and

(c) It is not time-limited since immunityatione materiaecontinues even
after the person who enjoys such immunity is nagkman official.

13. These three elements adequately reflect tHereéift definitions of immunity
ratione materiaerecognized by the doctriAdgand found in jurisprudence. They also

6/53
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For the distinction between the two types of inmityy see the Commission’s commentary to
draft article 4, in particular para. 7 of the conmtazy (A/68/10, para. 49).

These definitions are presented using varioustoations, but all of them reflect the same
elements mentioned above. For Cassese, “functiomalunity from the jurisdiction of foreign
States covers activities performed by various Stdfieials in the exercise of their functions and
it survives the end of office”, and the “officiattwvities are performed by State organs on behalf
of their State and, in principle, must be attrililte the State itself” (Cassese and others, The
Oxford Companion, p. 368). For Fox, “functional immty, immunityratione materiagis a

term initially applied to diplomats on the losspdrsonal immunity on vacating office so as to
continue immunity but solely for acts performedain official capacity. It is, however, now used
in a wider sense as applying to all officials, ftinoaries, and employees of staff, whether
serving or out of office, to afford them immunity respect of acts which are performed in an
official capacity.” (Fox and Webl&tate Immunitypp. 666 and 667); For Stern, “L’ immunité du
chef d’Etat en exercice est une immunité absotatipne personag’immunité ne continue a

lui étre accordée, lorsqu’ il n’est plus en foncti@ue pour seuls pour les actes “commis dans
I'exercice de ses fonctions”, ¢’ est a-dire quentaen chef d’Etat ne bénéficie que d’une
immunitératione materiagThe immunity of an incumbent Head of State isadosolute
immunity ratione personagwhich he or she will continue to enjoy after laay office only for
“acts performed in the performance of his or hercliions”; this means that the former Head of
State only enjoys immunity ratione materiae) (St&fers une limitation, p. 521); For D’Argent,
“all representatives of the State acting in thaiamty” (United Nations Convention on
Jurisdictional Immunities of States and their Pmypeart. 2 (1), (b) (iv)), enjoy immunity
ratione materiagalso called ‘official acts immunity’) for the acto performed, even if they
have actediltra vires... in contrast with what is required for triggerimgmunity ratione
personaethe concept of ‘representatives of the State tha purpose of immunityatione
materiaeis not limited to persons specifically embodyingp@rsonifying it”. (D’Argent,
Immunity of State officials, pp. 5 to 7); For Boiigh'immunité (ratione personagen’est pas
accordée a un chef d’Etat dans son propre intérats dans celui-ci de I'Etat qu’il dirige, il est
normal que ... cesse de produire ses effets lorsqgnemmndat officiel prend fin ... L'immunité
ratione materiae.. signifie qu’il est protégé pour ce qui a traitxaactes de la fonction”
(immunity ratione personaés not granted to a Head of State for his or henspnal benefit, but
for the benefit of his or her State; it is normlaat (...) such immunity should cease to operate
when he or she leaves office. (...) Immunitione materiag...) means that the person is

14-54185
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take into consideration the previous work of them@uoission22 The normative
elements that make up this type of immunity sholbéddeduced from these three
characteristics; based on the method followed witgard to immunityratione
personaethey should be identified as follows:

(a) The subjective scope of immunitgtione materiae what persons benefit
from immunity?

(b) The material scope of immunitnatione materiae what types of acts
performed by these persons are covered by immunity?

(c) The temporal scope of immunitatione materiae over what period of
time can immunity be invoked and applied?

14. Although these three elements are acceptedeiemal terms in relation to
immunity ratione materiae their meanings are not uniform. Thus, while thése
broad consensus on the unlimited nature of the teaipscope of immunityatione
materiae the material and subjective scope of such immuistthe subject of a
broader discussion and still gives rise to contreayenot only in the doctrine but
also in jurisprudence and practice. Determining theanings of the expressions
“official” and “acts performed in an official capiag’ therefore requires detailed
analysis. In any event, it should be noted that tiree aspects mentioned above
constitute the “normative elements” of immunity fimcforeign criminal jurisdiction
ratione materiaeand thus must be considered together, withoutpbesibility of
excluding any of them when defining the legal regifar this type of immunity.

15. On the other hand, it should be recalled tisaindicated in the second report
in relation to immunityratione personagidentifying these three aspects as the
normative elements of immunitsatione materiaedoes not mean that they are the
only elements to be considered in defining the leggime applicable to immunity
ratione materiaeIn particular, the Special Rapporteur wishesmphasize that this
should not be read as a pronouncement on exceptionsuch immunity or as
recognition that such immunity is absolute in natur

22

protected in relation to his or her official ac&ofghi, L'immunité des dirigeants politiques,

pp. 129 and 130); For Jorge Urbina, “la amplituda®inmunidadesatione personae
reconocidas a los dirigentes politicos que ostetdarondicion de 6rganos centrales del Estado
para las relaciones internacionales (jefe de Estgde de Gobierno o ministro de relaciones
exteriores) se justifican por ser sus maximos repméantes y por su papel esencial en el
desarrollo de la politica exterior. Por eso, cuandsen en sus funciones, solo estaran
amparados por las inmunidadegione materiagque, como sabemos, impedirian el inicio de
una accién penal Unicamente por los actos publieaizados durante el ejercicio de la alta
magistratura estatal” (The scope of immuniagione personaeafforded to political leaders who
serve as central organs of the State in internatioglations (Head of State, Head of
Government or Minister for Foreign Affairs) is jifs¢d because they are the highest-ranking
representatives of the State or because they plkayaole in the management of foreign policy.
In this connection, when they leave office, theylwnly be protected by immunitsatione
materiae which would protect them against criminal acteniely for public acts performed in
the fulfiiment of the highest functions of Stat®ide Urbina, Crimenes de guerra, justicia
universal, pp. 287 to 288).

With regard to the definition of the charactedstof immunityratione materiagseeYearbook

of the International Law Commissiph991, vol. Il, Part Two [publication of the United Natis,
Sales No. S.93.V.9 (Part 2)], commentary to draficke 2 of the Draft Articles on Jurisdictional
Immunities of States and Their Property, in parfcparas. 17 to 19.
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16. Accordingly, the present report marks the stgripoint for the consideration
of the normative elements of immunitgtione materiag analysing in particular the
concept of an “official”.

Concept of an “official”

General considerations

17. The concept of an “official” is particularly lesrant to the topic “Immunity of
State officials from foreign criminal jurisdiction”because it determines the
subjective scope of the topic. This is why the tasnexplicitly included in the title
of the topic to refer to all persons who may bea®d by immunity. This generic
reference to “officials” is included in the titlef the topic because the International
Law Commission does not wish to limit the scopetlod study to the immunity of
Heads of State, Heads of Government and Minist@r$-6reign Affairsz3

18. In this context, the concept of an “official’ust be addressed horizontally,
because its characteristics must be determineduah @ way as to include both
persons who would be covered by immuni&gione personaeand those who would
be covered by immunityatione materiae However, as pointed out in the second
report, submitted to the Commission in 2013, thechéo define the concept of an
“official” clearly and unequivocally is particularl important in the case of
immunity ratione materiae24 The reason for this is simple. Persons covered by
immunity ratione personaecan be and have been identified by the Commission
eo nomine with the listing of the three senior officials t@hom such immunity
applies, namely the Head of State, the Head of @uwent and the Minister for
Foreign Affairs25 In the case of immunityratione materiag however, it is
impossible to draw up a list of all the office omgt holders who would be classified
as “officials” for the purposes of the present wpirhat would simply not be
feasible, given the wide variety of models whichistéxin State systems.
Consequently, the persons covered by immumnidyione materiaecan only be
determined using “identifying criteria” which, apgli on a case-by-case basis,
provide sufficient reason to conclude that a giymrson is an “official” for the
purposes of the present draft articles.

19. Secondly, it should be emphasized that the afsthe term “official” is the
result of a proposal of former Special Rapporteuolddkin, who stated his
preference for that term over “organ”, although le& open the possibility of a
future debate and a change of terminology if them@ussion deemed it
appropriate2é At that time, however, various members of the Cassion noted that

23 In the summary used by the Commission as thestfasiincluding the topic in its long-term

programme of work, the emphasis was placed on thadHbf State, the Head of Government,
the Minister for Foreign Affairs and other senidat® officials (A/61/10, annex A, para. 19 (4)).
For his part, the former Special Rapporteur, ingrsliminary report, adopted a broad approach
by referring to all officials (A/CN.4/601, parasO@ and 107). Although in the Commission’s
discussions on the preliminary report some membgpessed the opinion that only the
immunity of Heads of State, Heads of Government Bliisters for Foreign Affairs should be
considered (A/63/10, para. 289), that broad apprdes been followed ever since.

24 A/CN.4/661, para. 32; see also paras. 56 and 57.
25 See draft article 3, provisionally approved bg tbommission in 2013 (A/68/10, para. 48).
26 See A/CN.4/601, para. 108.
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other terms, such as “agent” or “representativeild be use&’ The question was
subsequently reiterated in the current Special Rappr's previous reports, in
which she pointed out that “official” may not beetmost suitable term for referring
to all categories of persons who would be covergdimmunity from foreign
criminal jurisdiction. It should be noted, moreoy#rat the terms used in the various
language versions are neither homogenous nor iméegeable, and cannot be said
to have identical or similar meanings.

20. In view of these considerations, the Speciapgoateur stated in her second
report that the concept of an “official” would beadysed during the consideration
of immunity ratione materiaeand that the term “official” would continue to lbsed
on a provisional basis as the single designatiopliaable to all categories of
persons covered by either of the two types of imitwifirom foreign criminal
jurisdiction considered by the Commissi&hThis proposal was endorsed by the
Commission and reflected in the footnote to drafticke 1, paragraph 1,
provisionally adopted in 2013, which stated thdte'tuse of the term ‘officials’ will
be subject to further consideratio®®.

21. Consequently, because the definition of theceph of an “official” is essential
for the present topiél the present report will specifically look into tlefinition of
persons who may be considered beneficiaries of imitgufrom foreign criminal
jurisdiction, or, in line with the terminology usddy the Commission to date, the
definition of the concept of an “official”. To pexfm this task correctly, at least four
premises must be considered:

(a) The general scope of the concept of an “adfichas not been defined in
international law;

(b) Any definition of the concept of “official” mat encompass both persons
covered by immunityratione personaeand persons covered by immunitgtione
materiae

(c) The term chosen as a single designation férpaksons who enjoy
immunity must take account of the differences betwehe categories of persons
covered by immunityratione personaeand those covered by immunitatione
materiae

(d) The terms used in each of the language vessiorrefer to persons who
enjoy immunity must be homogeneous and comparauvé,must, as far as possible,

2
28
29
30
31

~

See A/63/10, paras. 288 and 289.

See A/CN.4/654, para. 66, and A/CN.4/661, paka. 3

A/CN.4/661, para. 34n fine.

A/68/10, footnote 244.

The importance of defining the concept of an iw#l” has also been emphasized by States. See,
for example, the statements by the following Statethe last session of the Sixth Committee:
Australia (A/C.6/68/SR.19, para. 81), Belarus (A/B8/SR.18, para. 10), Chile
(A/C.6/68/SR.18, para. 78), Ireland (A/C.6/68/SR.p8ra. 121), Italy (A/C.6/68/SR.19,

para. 5), Republic of Korea (A/C.6/68/SR.18, pdr@7), Romania (A/C.6/68/SR.18, para. 112)
and the Russian Federation (A/C.6/68/SR.19, pa8a. i addition, the following States have
already expressed their views on the terminologigedstion or on the criteria for identifying an
“official”: Chile (A/C.6/68/SR.18, para. 79), Malaia (A/C.6/68/SR.19, para. 37), the
Netherlands (A/C.6/68/SR.18, para. 31), PortugdlC(A/68/SR.17, para. 9), Spain
(A/C.6/68/SR.17, para. 142) and Thailand (A/C.6588/19, para. 26).
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follow the terminology previously consolidated ihet practice of the International
Law Commission.

22. In summary, the analysis of the concept of afficial” poses two types of

different yet complementary and interrelated questi The first is substantive in
nature and concerns the criteria used to identdyspns who may be covered by
immunity from foreign criminal jurisdiction. The send is primarily language-

related and concerns the choice of the most swdtadim for designating persons
who, in general, meet the above-mentioned substardriteria. Each question will

be analysed separately below.

23. In any case, to simplify the text and avoid fosion, the term “official”,
which is included in the title of the topic, wilbatinue to be used provisionally in
the present report.

Criteria for identifying persons who enjoy immunity

24. As statedsupra the general scope of the concept of an “officiladél's not been
defined in international la®2 However, because the definition of that term (and
related terms) is different in each country’s legatler, national definitions are of
little use in defining the concept or even in chingsthe most suitable term for
referring to this category of persons. Accordinghge starting point for a definition
of the concept of an “official” and the criteriarfadentifying such a person for the
purposes of the present topic can only be an appraton based on an analysis of
judicial practice (national and international), &tg practice and the previous work
of the Commission.

25. The Commission has already analysed these @afmsma relation to persons
having immunity ratione personae namely the Head of State, the Head of
Government and the Minister for Foreign Affairs.doing so, it has also identified
the elements which characterize these persons wstidyj their being recognized as
having such immunity. Hence, as stated in the seécoeport of the Special
Rapporteur, immunityatione personads enjoyed by “a small number of people
who perform State functions or hold State officetla highest level, by virtue of
which they are authorized to represent the Statdheatinternational level33 Such
representation of the State in international relasi is “based on international law
and is performed automatically, without the need day express authorization by
the State that they represeit’.

26. In the same vein, the commentary to draft bti@, adopted by the
Commission in 2013, states:

The Commission considers that there are two regsogpresentational and
functional, for granting immunityatione personado Heads of State, Heads of
Government and ministers for foreign affairs. Firsinder the rules of
international law, these three office holders reprg the State in its
international relations simply by virtue of theiffioe, directly and with no
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The 2008 memorandum by the Secretariat (see AMEN96 and Corr.1, para. 5) and the
preliminary report of Special Rapporteur Kolodkseé A/CN.4/601, para. 108) take this
observation as their starting point.

33 A/CN.4/661, para. 57.
34 |bid., para. 59.
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need for specific powers to be granted by the Staézond, they must be able
to discharge their functions unhindergd.

27. The following criteria for identifying personwho have immunityratione
personaemay be derived from the above:

(a) They occupy a special position within the 8tahd hence have a special
link with the State;

(b) They perform functions which fall under goverantal authority, both
within the State and in international relations;

(c) They represent the State internationally a thighest level simply by
virtue of the post which they occupy.

28. In the light of the preceding paragraph, itvsrth noting that the analysis of
practice — particularly national judicial practiece presented below is limited to
persons who would be covered by immuni&tione materiae Through this limited
perspective, we aim first to identify persons to omh immunity from foreign
criminal jurisdiction has been applied or for whatnhas been claimed. Second, we
aim to determine whether the criteria for identifgi the persons designated as
“officials” have been defined in practice and, dtnwhether they could be derived
from the categories of persons previously identifie

National judicial practice

29. As indicated more than once, the issue of imityufrom foreign criminal
jurisdiction has not been considered extensivelynational criminal courts. Indeed,
there are only a few criminal cases in which thieas been a reference to “officials”
other than a Head of State, a Head of Governmeat Minister for Foreign Affairs,
and these have been limited to only a handful ate®. On the other hand, this
limited practice in criminal proceedings is couitglanced by more abundant
practice in civil proceedings which, although odtsithe scope of the present topic,
is of relevance when it comes to identifying persomhom States deem to be
covered by some form of immunity from jurisdiction.

30. The decisions of national courts have beenyaedl in reports and documents
submitted to the International Law Commission si2@®7, when the Commission
first included this topic in its programme of worlg topic which has been
reconsidered many times since. The analysis ofetlmsses and other subsequent
decisions of national courts bring to light somemeénts which may be of relevance
in defining the concept of an “official”.

31. First, it is important to note that in criminptoceedings in which national
courts have upheld the immunity from jurisdictioh foreign officials, those who
have been granted immunity from jurisdictioatione materiaehave held specific
posts and performed specific functions within th&at& structure. They have
included a former Prime Minister and Minister of fBece36 a Minister of the
Interior37 senior officials (head of Scotland YareB,and members of government

35 A/68/10, para. 49, para. 2 of the commentaryraftdarticle 3.
36 Association des familles des victimes du Jaalse, Cour de cassation, Chambre criminelle

(France), judgement of 19 January 2010.

37 Jones v. Ministry of Interior of the Kingdom of SaArabia, House of Lords (United Kingdom),

judgement of 14 June 2006.

38 Church of Scientologgase, Federal Supren@®urt (Germany), judgement of 26 September 1978.
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security forces and institutions (a police offigeand a military officer©) and an
executive director of a maritime authorty.

32. Second, the range of persons who enjoy immufriyn jurisdiction ratione
materiae is much broader and more varied if civil proceeginbrought against
foreign officials for the purpose of obtaining fimgial compensation are taken into
consideration. In such proceedings as well, immumétione materiaehas been
invoked successfully for certain categories of &tafficials. By way of example,
judicial proceedings have been brought againstrenéo Head of Staté2 a member
of the Government3 a member of an executive commissifnthe Attorney-
General of the State of Florida and various lowarking Florida officials (a
prosecutor and his legal assistants, a detectithdarAttorney-General’s office and a
lawyer in a Florida state agenc$p,a former intelligence service chféfand a
former head of a national security agefgcy.

33. Third, it must be pointed out that, on othecasions, claims of immunity from
jurisdiction have not been upheld in domestic ceulowever, even those courts
have considered the status of the defendants diiad$”, and thus their decisions
as well must be taken into account. Specificallycts defendants have included
former Heads of Staté or Government? a Vice-President and Minister of
Forestrys0 the family members of a former Head of State wha ot hold any

39 Schmidt v. Home Secretary of the Government ofJthiteed Kingdom Supreme Court (Ireland),
judgement of 24 April 1997.

40 Mario Luiz Lozanacase, Corte Suprema di Cassazione, Sala Penalg)(ljudgement of 24 July
2008.

41 Agent judiciaire du trésor v. Malta Maritime Authyret Carmel X Cour de cassation, Chambre
criminelle (France), judgement of 23 November 2004.

42 Wei Ye, Hao Wang, Does, A, B, C, D, E, F, and Gti®milarly Situated, v. Jiang Zemin and
Falun Gong Control Office, A/k/a Office 610, Unit8thtes Court of Appeals, Seventh Circuit
judgement of 8 September 2004.

43 Rukmini S. Kline et al. v. Yasuyuki Kaneko et @upreme Court of New York County (United
States of America), judgement of 31 October 1988.

44 Chiudian v. Philippine National BankJnited States Court of Appeals, Ninth Circuitdgement
of 29 August 1990.

45 Jaffe v. Miller et al, Court of Appeal for Ontario (Canada), judgemehi7 June 1993.

46 Ali Saadallah Belhas et al. v. Moshe Ya'aldmited States Court of Appeals, District of
Columbia Circuit, judgement of 15 February 2008.

47 Ra’Ed Mohamad Ibrahim Matar et al. v. Avraham DiehtUnited States District Court,
Southern District of New York, judgement of 2 Ma§@ .

48 Republic of the Philippines v. Ferdinand E. Maratsal., United States Court of Appeals,
Second Circuit, judgement of 26 November 1986; Redina v. Bartle and the Commissioner of
Police et al. ex parte Pinochetiouse of Lords (United Kingdom), judgement of March
1999.

49 Marcos Pérez Jiménez v. Miguel Aristigueta and JBhiMaguire United States Court of
Appeals, Fifth Circuit, judgement of 12 Decembe629

50 Teodoro Nguema Obiang Mangue et@dse, Cour d’'appel de Paris, Pble 7, Deuxiementhea
de l'instruction [(France)], judgement of 13 Jur®l3. This judgement is interesting also
because it is the only instance in which a natiaralrt appears to restrict the immunity from
foreign criminal jurisdiction of any State offici& immunityratione materiaeThe judgement
was issued in response to a complaint made by #puRlic of Equatorial Guinea in the context
of criminal proceedings for money-laundering andi@®@alment of assets against various
persons, among them Teodoro Nguema Obiang Manf@eesdn of the President of Equatorial
Guinea, who at the time was the country’s Vice-Rtest and Minister of Forestry. Equatorial
Guinea applied for nullification of the arrest wanmt issued against Mr. Nguema on the grounds,
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position in the Governmer¥f a Minister of Defencé&2 former Ministers of
Defence33 a Minister of Staté# heads of national security agencksan army
coloneP® and other lower-ranking military personnel (ltalissailors)s? border
guard&s and a civil servant (formerly in the militarg¥.

34. On the other hand, it should be noted thathan dases where foreign officials
have been afforded immunity from criminal jurisdict ratione materiag national
courts have linked that immunity from jurisdictida their status as agents of the
State. The House of Lords, for instance, in a lawbtought against various Saudi
officials, concluded that “all the individual deféants were at the material times
acting or purporting to act as servants or ageatsi “their acts were accordingly
attributable to the Kingdoms9 In another case adjudicated by the Federal Supreme
Court of Germany, in which the conduct of Britishlige officers was at issue, the
Court stated that “Scotland Yard — and consequeit$i\nead — was acting as the

inter alia, that France had violated the immunityoyed by Heads of State and others holding
high-level posts in a foreign Government. The Cdappel acknowledged that “la coutume
internationale, en I'absence de dispositions iraéionales contraires, s’oppose a la poursuite
des Etats devant les juridictions pénales d’un Etednger, et que cette coutume s’étend aux
organes et entités qui constituent ’émanation eteFtat, ainsi qu’a leurs agents en raison
d’actes qui relévent de la souveraineté de I'Etatoerné, ce principe trouve ses limites dans
I'exercice de fonctions étatiques” (internationaktom, in the absence of international
provisions to the contrary, opposes the criminaisgicution of States in foreign States, and that
this custom extends to organs or entities thataarextension of the State, as well as to their
agents, for acts falling within the sovereigntytbé State in question, provided they are
performed in the fulfiiment of State functions),ddlg that the crimes being prosecuted “sont
détachables de I'exercice des fonctions étatiquetégées par la coutume internationale au nom
des principes de souveraineté et d'immunité diploguee”(are distinguishable from the
performance of State functions protected by intéomal custom in accordance with the
principles of sovereignty and diplomatic immuni{@rounds, sect. C, second, third and fourth
paras.).

51 Maximo Hilao et al., Vicente Clemente et al., Jaifiepongco et al. v. Estate of Ferdinand

Marcos United States Court of Appeals, Ninth Circuitdgement of 16 June 1994.

52 General Shaul Mofazase, Bow Street Magistrates’ Court (United Kingdpjudgement of

12 February 2004.

53 Teresa Xuncax, Juan Diego-Francisco, Juan Doe,abkt Pedro-Pascual, Margarita

Francisco-Marcos, Francisco Manuel-Méndez, JuanzRedmez, Miguel Ruiz Gémez and José
Alfredo Callejas v. Héctor Gramajo and Diana OntizHéctor GramajpUnited States District
Court, District of Massachusetts, judgement of J#iA1995; andA. v. Office of the
Attorney-General of Switzerland, B. and €Eederal Criminal Tribunal (Switzerland), judgemhe
of 25 July 2012.

54 Ali Ali Reza v. GrimpelCour d’appel de Paris (France), judgement of p8ilAL961.
55 Bawol Cabiri v. Baffour Assasie-Gyimalnited States District Court, Southern Distridgw

York, judgement of 18 April 1996; arighurts Bat v. Investigating Judge of the Germandrat
Court, High Court of Justice, Queen’s Bench Division Adistrative Court (United Kingdom),
judgement of 29 July 2011.

56 Public Prosecutor (Tribunal of Milan) v. Adler et.aTribunale di Milano, Quarta Sezione

Penale (ltaly), judgement of 1 February 2010.

57 Italy v. Union of India and Massimiliano Latorre &l. v. Union of IndiaSupreme Court (India),

judgement of 18 January 2013.

58 Border Guards Prosecution Caseederal Supreme Court (Germany), judgement ob8evber

1992.

59 R. v. Lambeth Justices ex-parte Yusillfivisional Court (United Kingdom), judgement of

8 February 1985.

60 Jonesv. Ministry of Interior of the Kingdom of Saudi ArabiHouse of Lords (United

Kingdom), judgement of 14 June 2006 (Lord BinghanCornhill, paras. 11 and 13).
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expressly appointed agent of the British Stateascak the performance of the treaty
in question (...). The acts of such agents constitlirect State conduct and cannot
be attributed as private activities to the persatharized to perform them®® The
Supreme Court of Ireland took a similar positionemht stated that a police officer
“was purporting and intending to perform and intfa@s performing the duties and
functions of his office™2 French courts have commented on this relationship
between a prosecuted official and the State, notingonnection with the executive
director of a maritime authority that “he is beihgld accountable for acts which he
performed as part of his functions as a public adfi on behalf and under the
control of the State of Malta®3 In respect of the immunity from criminal
jurisdiction of a former Minister of Defence of Ssgal, they held that “[this
minister,] because of the specificity of his fumets and their primarily international
scope, must be able to act freely on behalf ofState he represent§*

35. The relationship between an official and that&thas also been taken into
account in the reasoning of domestic courts thatehantertained civil complaints
against officials. Examples of this can be foundsaveral United States precedents
granting immunity from jurisdiction when an officiavas acting on behalf of the
State, that is, “acting pursuant to (his) officiedhpacity’®> and “as an agent or
instrumentality of the state® Following this same principle, a contrario sensu,
United States courts have held that a “lawsuit agia foreign official acting
outside the scope of his authority does not impécany of the foreign diplomatic
concerns involved in bringing suit against anotlgmvernment in United States
courts” 87
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Church of Scientologgase, Federal Supreme Court (Germany), judgemeh6 &eptember
1978 (published innternational Law Reportsvol. 65, p. 198).

Schmidtv. Home Secretary of the Government of the Unitedyam Supreme Court (Ireland),
judgement of 24 April 1997.

Agent judiciaire du trésov. Malta Maritime Authority et Carmel XCour de cassation, Chambre
criminelle (France), judgement of 23 November 20Dde official French text reads, “qu’ il lui
est fait grief d’actes de puissance publique acdaans le cadre de ses fonctions pour le
compte et sous le contrdle de I'Etat de Malte”.

Association des familles des victimes du Jaalse, Cour de cassation, Chambre criminelle
(France), judgement of 19 January 2010. The fdic@l French text states : “la méme
immunité doit étre reconnue a N, en tant qu’angignistre des forces armées du Sénégal,
exercant les fonctions de ministre de la défense; g ministre, de par la spécificité de ses
fonctions et de son action prioritairement dirigisgs I'international, doit pouvoir s’en acquitter
librement pour le compte de I'Etat qu’il représénte

Ra’Ed Mohamad Ibrahim Matar et al. v. Avraham DiehtUnited States District Court,
Southern District of New York, judgement of 2 Ma§@ .

Ali Saadallah Belhas et al. v. Moshe Ya'alease, United States Court of Appeals, District of
Columbia Circuit, judgement of 15 February 2008.

Rukmini S. Kline et al. v. Yasuyuki Kaneko et @upreme Court, New York County (United
States of America), judgement of 31 October 198Biudian v. Philippine National Bank
United States Court of Appeals, Ninth Circuit, jesgent of 29 August 1990Jaximo Hilao et
al., Vicente Clemente et al., Jaime Piopongco etv.atstate of Ferdinand Marcpbnited States
Court of Appeals, Ninth Circuit, judgement of 16n&1994;Teresa Xuncax, Juan Diego-
Francisco, Juan Doe, Elizabet Pedro-Pascual, MargaFrancisco-Marcos, Francisco Manuel-
Méndez, Juan Ruiz Gomez, Miguel Ruiz Gomez andAlfreélo Callejas v. Héctor Gramajo
andDiana Ortiz v. Héctor GramajdJnited States District Court, District of Massasbtis,
judgement of 12 April 1995; anBawol Cabiri v. Baffour Assasie-Gyimalnited States District
Court, Southern District of New York, judgementid April 1996.
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36. The conclusion to be drawn at the outset frbim practice is that the officials
who a foreign jurisdiction has prosecuted or haterapted to prosecute, and in
respect of whom the issue of immunity from jurigtha has been invoked, are a
diverse group. They also fall into very differerdtegories as to their connection
with the State. While some of them, for instanceyvén an eminently political

connection owing to the political mandate they haseeived (a minister or other
member of Government, an Attorney-General, the hefda national security

agency, etc.), others have an administrative cotimeas members of the civil or
military structure of the State (diplomats, prostecs or other members of an
Attorney-General’'s office, police officers, membest the armed forces, customs
agents, etc.).

37. As a direct corollary, it should be noted tkiag¢re are two main categories of
officials, depending on the position they hold ahé extent of their influence and
power of decision within the State. The first categ which represents the majority
in the jurisprudence analysed, comprises officialghe highest ranks of the State
structure (civil or military), who head ministeriabr other departments or
administrative bodies (understood broadly) withlre tState, have extensive power
of decision and, on occasion, are qualified to espnt the State either domestically
or internationally (the latter by express authofitym the State). The second group,
which represents the minority, comprises any offiei who have no power of
decision and who simply carry out decisions takgrhlgher-ranking officials. This
makes it possible to differentiate between “highde officials” and “other
officials”, a distinction frequently referred to iimternational jurisprudence, State
practice and legal writings. As to the two categserinational judicial practice shows
that the majority of foreign officials with respetd whom immunity from criminal
jurisdictionratione materiaehas been invoked are found in the high or middieks

of Government, and that there are very few casesvlinch immunity has been
invoked in connection with low-ranking officialsn lany event, jurisprudence does
not support the conclusion that all high-level offfils are necessarily those who
have a primarily political connection with the Stat

38. Lastly, it should be noted that, as a geneuwbd,rnational courts do not set out
the criteria for identifying a person as an “offiti, except for references to the
performance of public functions or to actions asagent of the State, in its name or
on its behalf.

International judicial practice

39. Several international courts have directly mdifectly pronounced on matters
involving the immunity of State officials from foign criminal jurisdiction, notably
the International Court of Justice, which has hezades related to the issue on two
occasions and has therefore had to consider the watiety of persons holding
certain State positions who could fall within thencept of an “official”. In the
Arrest Warrantcase, for instance, the Court considered the imtyunom foreign
criminal jurisdiction of the Minister for Foreignffairs of the Democratic Republic
of the Congo and, in the case concern@ertain Questions of Mutual Assistance in
Criminal Matters it considered the immunity from foreign criminjalrisdiction of
the President of the Republic, thgocureur de la Républiquand the Head of
National Security of Djibouti.
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40. In theArrest Warrantcase, the Court stated that “certain holders ahhi
ranking office in a State, such as the Head of &tatead of Government and
Minister for Foreign Affairs, enjoy immunities frorjurisdiction in other States,
both civil and criminal*8 However, the Court in that case, as is known, fedusn
the Minister for Foreign Affairs, stating that “thexmunities accorded to Ministers
for Foreign Affairs are not granted for their pemab benefit, but to ensure the
effective performance of their functions on behaff their respective State&®
These functions, which are analysed in detail by @ourt, are derived from the
exercise of the prerogatives inherent to the highasl of governmental authority.

41. In the case concernin@ertain Questions of Mutual Assistance in Criminal
Matters the Court reiterated the position of high-levéficdals already stated in the
Arrest Warrantcase’© With regard to the treatment to be accordedptoxureur de

la Républiqueand the Head of National Security, the Court caded that they did
not benefit from immunityratione personag but did not pronounce on the
applicability or non-applicability of immunityatione materiae In its analysis of
that possibility, however, the Court did make staats that are relevant for
defining the concept of an official to whom immunitatione materiaewould apply.
For instance, the Court mentions specifically tloadition that the acts performed
by the aforementioned high-level officials “weredeed acts within the scope of
their duties as organs of Staté”.The Court also states that it is not apparent that
the principal argument made by Djibouti is that {hersons in question “benefited
from functional immunities as organs of Stat&’Lastly, the Court pointed out that
Djibouti never informed France that “the acts coaipéd of (...) were its own acts,
and that thegrocureur de la Républiquand the Head of National Security were its
organs, agencies or instrumentalities in carryimgm out”73 These statements point
to elements which, in the opinion of the Court,ridgy the persons who may benefit
from immunity ratione materiag namely those persons who clearly are organs of
the State and act in the name or on behalf of ttaeSWith regard to the first of
these criteria, it should be noted that the Cowgsuthe term “organ”, which is
employed in article 4 of the Draft Articles on Resgibility of States for
Internationally Wrongful Acts.

42. In short, it may be deduced from the two judgtseanalysed here that the
following elements are useful for defining the cept of an “official” for the
purposes of the present topic: (a) the existencéwof categories of persons who
benefit, respectively, from immunityatione personaeand immunity ratione
materiae (b) the identification of the former as high-léwefficials who perform
functions as representatives of the State at theermational level; (c) the
identification of the latter as organs of the Stttet act in the name and on behalf,
of the State; and (d) the consideration of the grenfince of official functions as a
key element for identifying persons who may be gedeby immunity.
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68 Arrest Warrant of 11 April 2000Democratic Republic of the Congo v. Belgium), Judgt,

I1.C.J. Reports 2002%. 3 (para. 51).

69 |bid., para. 53.
70 Certain Questions of Mutual Assistance in CrimiNtters (Djibouti v. France), Judgment,

1.C.J. Reports 2008p. 177 (para. 170).

71 lbid., para. 191.
72 1bid., para. 193.
73 lbid., para. 196.
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43. The European Court of Human Rights has alsachsaveral cases based on
allegations in which immunity from the jurisdictioof national courts has been
discussed and which in some way refer to allegdchioal conduct by persons
whose status could fall within the concept of aficddl analysed in the present
report. It should be noted that, in these casesjudgements of the European Court
do not refer to immunity from foreign criminal jsdiction but to immunity from
civil jurisdiction”# and that the Court pronounces on the compatibditymmunity
from civil jurisdiction with the right to fair triarecognized in article 6 of the
European Convention for the Protection of Human hi8gand Fundamental
Freedoms, adopted on 4 November 1950.

44. In the case oAl-Adsani v. the United Kingdonfor instance, which has been
studied by the Commission, the facts underpinnimg dpplication are the detention
and torture that the applicant allegedly sufferedtl®e hands of Sheikh Jaber
Al-Sabah Al-Saud Al-Sabah and two other persona Kuwaiti State security prison
and the palace of the Emir of Kuwait's brother tdieh the applicant had been
transported in government vehicles. However, theoBaan Court of Human Rights
in that case addressed only the issue of Kuwaitsiunity from civil jurisdiction in
the British courts; it did not rule on the possiitamunity of the persons who
committed the acts of torture because the Britisbrts had already heard the case
against the three persons in question, issuing gotant in absentia against the
Sheikh and giving the applicant leave to take acfgainst the other two persoffs.
The Al-Adsanijudgement therefore provides no elements for dedjrihe concept of
an “official” for the purposes of the present tapic

45. The recent judgement in the caseJohes and others v. the United Kingdom
however, is of greater interest for the purposeshef present report. Although the
European Court of Human Rights maintained thataswaking the same position it
had taken in thél-Adsanicase, in thedonescase, it did not rule on a civil suit filed
against the State (Saudi Arabia), but on the immyrifom civil jurisdiction
associated with civil complaints filed against imdiuals acting as organs of the
State. In theJonescase, the applicants alleged that they were tedwduring their
detention by Saudi Arabian officials, leading theenfile civil suits in the British
courts against those officials and against the S@&udbian State itself, seeking
redress for the harm suffered. The individuals agaivhom legal action was taken
in the United Kingdom were the Minister of the Iritg, a lieutenant colonel, the
deputy director of the prison where some of theliggpts had been held, and two
police officers. Initially, the High Court rejectedtie complaints filed against Saudi
Arabia and the aforementioned officials on the grdsi that both benefited from
immunity from civil jurisdiction?6 The Court of Appeal allowed the appeal and

74

75
76

The European Court of Human Rights refers spealfy to the distinction between civil and
criminal proceedings in its judgement in the caBé&leAdsani v. the United Kingdom
(application No. 35763/97), of 21 November 2001sgsa 34, 61 and 66. The distinction,
however, was rejected by the judges who voted agadhe judgement (see the joint dissenting
opinion of Judges Rozakis and Caflish, joined bgghs Wildhaber, Costa, Cabral Barreto and
Vaji¢). The distinction was again highlighted by the &agan Court of Human Rights in the
case ofJones and others v. the United Kingd¢applications Nos. 34356/06 and 40528/06), of
14 January 2014, para. 207. The distinction was atgticized in the dissenting opinion of
Judge Kalaydjieva. The Government of the Uniteddg¢iom, however, accepted the distinction
(see para. 179 of the judgement).

See paras. 14 and 15 of theAdsanijudgement.

Decisions of the Master of the High Court of 30yJ2003 and 18 February 2004.
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gave the applicants leave to sue the individualmetdhin the claim, on the grounds
that those persons did not enjoy immunity from kjurisdiction, because the claim
in question referred to acts of tortuféThe House of Lords, however, ultimately
declared that the individuals sued did have immubiecause it considered them to
be agents or officials of the State and understit@dacts in question to be acts of
the State, even though they were acts of tortund,the State has immunit$.

46. In its judgement of 14 January 2014, the Euaop€ourt of Human Rights
continued and developed the arguments already getiro the Al-Adsani case,
pronouncing on the characteristics of the persohe wresumably committed the
impugned acts, their connections with the State #mel nature of the acts in
guestion. After examining the matter, the Court daded that the immunity
declared by the British courts in the case is nonpatible with the right to a fair
trial established in article 6 of the European Cemvon on Human Rights. That was
the first case in which the Court pronounced on shbject?® and the judgement
speaks of the evolution of the issue in contemppraternational law, and refers to
the work of the International Law Commissi8h.The judgement is of sufficient
interest to warrant profound analysis from differ@mgles. However, as far as the
topics covered by this third report are concernedpust be stressed that the Court
does not provide a detailed analysis of the elem#émit make it possible to classify
a person as an official; instead it simply statbdttState immunity in principle
offers individual employees or officers of a foreigtate protection in respect of
acts undertaken on behalf of the Stéte@dding that “individuals only benefit from
State immunityratione materiaewhere the impugned acts were carried out in the
course of their official duties82

47. In short, the Court reiterated the two baskimednts that have been upheld in
national and international jurisprudence: the exise of a connection between the
State and the individual who acts on its behalfd ahe performance of official
functions. In any event, it should be noted thag immunity considered by the
Court was immunityatione materiag which it applied to all the persons sued in the
United Kingdom in this case, amongst them seveigh+evel officials, including
the Home Secretary.

48. International criminal courts have tried persawho, for the purposes of this
report, could be categorized as “officials”. As &8 the matter at hand is concerned,
however, those cases were based on the princi@ettre official position of the
defendant is irrelevant and that immunity from pgrostion cannot be invoked in the
international criminal courts. Consequently, judgents that could be helpful for
defining the concept of an “official” are not oftdn be found in the case law of
these courts. However, the judgement of 29 Octdl®37, handed down by the
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77 Judgement of 28 October 2004 (published in [20BWCA Civ 1394, [2005] 4 LRC 599).
78 Jones V. Minister of the Interior of the KingdomS&udi ArabiaHouse of Lords (United

Kingdom), judgement of 14 June 2006 (publishedihEngland Law Report§2007] 1 All ER,
10 January 2007, pages 113 to 146).

79 This led two judges of the European Court of HanRights to propose in their respective

opinions that the case should have been relinqdisbhehe Grand Chamber for it to consider
whether the doctrine set forth in tAé-Adsanijudgement remained good law. See the
concurring opinion of Judge Bianku and the dissegtpinion of Judge Kalaydjieva.

80 See the judgement in the caselohes and others v. the United Kingdgraras. 95 to 101.
81 |bid., para. 204.
82 |pid., para. 205.
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Appeals Chamber of the International Criminal Tl for the former Yugoslavia
in the caseP’rosecutor v. Tihomir Blaskits an exception to that rule inasmuch as it
contains some observations on the sub§éct.

49. In theBlaskic case, the Appeals Chamber responded to the agjealby
Croatia against the decision of Trial Chamber If, 18 July 1979. The appeal
challenged the Tribunal's power to subpoena Stateofficials of a State for
production of evidence. In its response, the Appe@hamber pronounced on the
relationship between a State and its officials aimdthat context, concluded that
State officials (“responsables officiels d’Etatsh iFrench and “funcionarios
publicos” in Spanish) acting in their official capty enjoy a “functional immunity”,
which is a well-established rule in customary ingional law84 This is justified on
the basis of the characteristics of such persofmmmvit refers to in other parts of
the judgement as “mere instruments of a State”, ffastrumentality of his State
apparatusBs or as acting “on behalf of a Stat&®.In any event, officials act only as
State organs when they are performing their offitiactions87 otherwise, they fall
into the category of “individuals acting in theiriypate capacity®8 It can thus be
concluded that, for the International Tribunal tbe former Yugoslavia as well, the
concept of an official is linked to action in thame and on behalf of a State and to
the performance of official functions.

Treaty practice

50. Although the concept of an “official” is not fileed in general international
law, it is possible to find treaties that use thent or more broadly refer to
categories of persons that might be covered byctmeept. In the present report, the
analysis focuses exclusively on a set of multilatereaties that are particularly
relevant to the topic under discussion, either lbseathey contain provisions on the
immunity from jurisdiction of a State or its offalis, or because they use the concept
of State official as an essential element for definthe legal regime which they
establish.

Vienna Convention on Diplomatic Relations

51. The Vienna Convention on Diplomatic Relatioagopted on 18 April 1961,
uses the expression “funcionarios diplomati@§sih the preamble of the Spanish
version, which it then replaces with “agente dip&imo” in the operative part,
which states that the head of a mission and otiohatic staff are also includ&®
(“diplomatic agent” is used on both occasions ire tkEnglish version). The
Convention does not, however, define in substantarens what is meant by the
term, doubtlessly because there is broad internatioonsensus on what it refers to.
The same occurs in the work of the InternationalvLl@ommission that paved the

83 International Tribunal for the former Yugoslavisppeals ChambePRrosecutor v. Blaskic

IT-95-14-AR 108, 29 October 1997.

84 |pid., para. 38.

85 |bid., paras. 38, 44 and 51.

86 |bid., para. 38.

87 |bid., para. 44.

88 |pid., para. 49.

89 Vienna Convention on Diplomatic Relations, predenipara. 1.
90 |bid., art. 1(e).
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way for the Conventiof? It should be noted, however, that the Conventionecs
other categories of persons connected with diplaenamissions who are not
diplomatic agents. The functions of persons in ¢heategories, including members
of the administrative and technical staff and meml the service staff, are briefly
described in article 1 of the Convention.

52. Persons in all these categories are grantedestorm of immunity from
jurisdiction, even if the scope of that immunity ries for each category: the
immunity extended to diplomatic agents is the bestdand the immunity extended
to members of the service staff is the narrowgdtastly, it should be noted that
“private servants” do not enjoy any immunity whatser unless the receiving State
voluntarily grants it to theri® The common element in the recognition of the
immunity of these persons is that they perform aierfunctions in the service of the
sending State, with which they have a formal conio@c regardless of the legal
nature of that connection (i.e. whether it is staty or contractual). There is no
doubt whatsoever as to the nature of these funstias they are referred to in the
Convention: they are public and official functioasd activities. In short, they are
all performed for the purpose of carrying out thmdtions of a diplomatic mission
set out in article 3 of the Convention, which areckar manifestation of
governmental authority. This connection with pubfimctions is strongest in the
case of diplomatic agents, who, under article 4hall not in the receiving State
practise for personal profit any professional omeoercial activity”. For the other
categories of mission staff, the reference to tbhanection with the sending State
and the public aims of the mission’s activitieseigually apparent in the continuous
reference to “official functions” as the parametir granting some form of
immunity from jurisdiction.

53. It should also be borne in mind that the Vier@®anvention on Diplomatic
Relations accords particular importance to the ieconnection between the
aforementioned categories of persons and the Stemely nationality. Although
that connection is not critical for the performanek diplomatic, administrative,
technical or service functions in a diplomatic niss it has a bearing on the regime
applicable to immunity from jurisdiction and is e@lnt to the topic discussed in the
present repor®4 Article 38, for instance, limits the immunity frojarisdiction of a
diplomatic agent who is a national of, or permahengsident in, the receiving State
to “official acts performed in the exercise of Himctions”. At the same time, the
article does not recognize any kind of immunity the other categories of persons
who are in the same situation; they can enjoy imityuanly if the receiving State
freely and voluntarily grants it to them. The rédaiship between the recognition of
immunity and the performance of official functiomsthe name of the State is thus
reinforced. That relationship was already highleghtby the International Law
Commission itself, when in its commentary to drafticle 37 (later article 38.1 of
the Convention), it stated that in this case it wsecessary to ensure that a
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91 SeeYearbook of the International Law Commission, 19&8. Il, which contains the Draft

Articles on Diplomatic Intercourse and Immunitiesiopted on second reading. It should be
noted that there is no commentary to article 1definitions.

92 See arts. 31 and 37, paras. 2 and 3.
93 See art. 37, para. 4.
94 See arts. 8 and 38.
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diplomatic agent in this situation would “enjoy laast a minimum of immunity to
enable him to perform his duties satisfactori®y’.

54. In short, it is the connection with the Stated aaction on behalf of the State
and the performance of official activities for ibenefit through the diplomatic
mission that make it possible to distinguish théegaries of persons who, in the
context of diplomatic relations, benefit from immtn And it is therefore these
elements that make it possible to identify StatiéctHls.

Convention on Special Missions

55. The Convention on Special Missions, adopted®mecember 1969, follows a
similar pattern to the Vienna Convention on DipldimadRelations by identifying the
categories of mission staff members who enjoy sdaren of immunity. It does,
however, introduce some small variations owinghe special nature of the type of
diplomatic activity it covers. For instance, the rvention on Special Missions
applies to the head of mission, the members ofdibomatic staff, members of the
administrative and technical staff, and membershefservice staff. It also includes
the category of “representative”, defined essehtidly the special representative
capacity conferred on that person by the Stateandigss of the category into which
the person fall§6 It should be noted that the Convention never udes term
“official”.

56. The regime of immunities from jurisdiction epgal by the above-mentioned
categories of persons is like that established ke ®ienna Convention on
Diplomatic Relations, the functions performed withhe mission again being the
determining factor in defining both the categorafspersons who enjoy immunity
from jurisdiction and the scope of the immun®®In this case, the connection with
the State and the public nature of the functionddtermined by the very definition
of the special mission, namely “a temporary missigpresenting the State, which
is sent by one State to another State with the eoinsf the latter for the purpose of
dealing with it on specific questions or of perfong in relation to it a specific

task” 28 This means, in addition, that the representatofethe State or the members
of its diplomatic staff are also prohibited fromaptising “for personal profit any

professional or commercial activity in the receiyistate”®® These criteria apply

also to nationals or permanent residents of theivétg State, their immunity being
restricted to “official acts performed in the exiee of their functions”, in the case

95 SeeYearbook of the International Law Commissi®f58 vol. I, “Report of the Commission to
the General Assembly”, chap. lll, sect. Il, paraof3he commentary to article 37.

96 See art. 14, which establishes that “the heatth@fspecial mission or, if the sending State has
not appointed a head, one of the representativéseo$ending State designated by the latter is
authorized to act on behalf of the special missiad to address communications to the
receiving State”. In article 1(e), a “representatof the sending State in the special mission” is
defined as “any person on whom the sending Stasecbaferred that capacity”. It should be
borne in mind that the representative of the Steted not necessarily be a member of the
diplomatic staff, as can be deduced from the distom made between the two categories of
persons throughout the Convention (see, for exangts. 29, 31, 40(1), and 48).

97 See, in particular, arts. 31, 36 and 37.

98 See art. 1(a). The representative nature of pleeial mission is also referred to in the seventh
preambular paragraph of the Convention.

99 See art. 48.
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of the representatives of the sending State andrtémbers of the diplomatic staff
of the missiontoo

57. The Convention on Special Missions further sages a specific category of
persons in respect of whom it recognizes a speuniaiunities regime, as stipulated
in article 21:

1. The Head of the sending State, when he leadpea@ial mission, shall
enjoy in the receiving State or in a third State flacilities, privileges and
immunities accorded by international law to HeafiState on an official visit.

2. The Head of the Government, the Minister fordign Affairs and other
persons of high rank, when they take part in a gspeunission of the sending
State, shall enjoy in the receiving State or irhiadt State, in addition to what
is granted by the present Convention, the facaitiprivileges and immunities
accorded by international law.

58. The inclusion of this category of persons caultless be explained by the
particularity of special missions and by the fabatt fairly frequently, they are
headed by the Head of State, the Head of Governntaet Minister for Foreign

Affairs, another minister or another high-rankingitlzority of the State. The
significance of this provision lies precisely inetldistinction between two different
categories of persons to whom two partially distinegimes apply. The provision
also introduces the expression “other persons gii hank”, which did not appear in
the Vienna Convention on Diplomatic Relatio¥s.

59. In any case, the Convention on Special Missi@iso emphasizes the
connection with the State, action on behalf of 8tate, and the exercise of official
functions, making them the criteria for identifyinige persons (State officials) who
enjoy immunity. The concomitant inclusion of théemence to the Head of State, the
Head of Government, the Minister for Foreign Affaiand other persons of high
rank introduces the dimension of “high-level offits” who have a connection with
the State beyond that of belonging to the Statdiiaistrative structure in a broad
sense.

Vienna Convention on the Representation of Stas in their Relations with
International Organizations of a Universal Characte

60. The Vienna Convention on the RepresentatioStafes in their Relations with
International Organizations of a Universal Charactelopted on 14 March 1975,
sets out in its article 1 the various categoriepefsons who are governed by the
legal regime it establishes. Among them are notydhk head of mission and the
head of delegation, but also other members of thssion or delegation. This
category includes the members of the diplomatiéf sththe mission or delegation,
the members of the administrative and technicaff,send the members of the
service staff. As in the case of the ConventionSpecial Missions, the 1975 Vienna
Convention does not provide a substantive definittd what is meant by head of

100 See art. 40; and also art. 10.
101 The Commission already noted the use of this @xqipn in its commentary to draft article 3

(para. 11), provisionally adopted in 2013 (see A188 para. 49).
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mission or head of delegation; nor did the Inteioral Law Commission deal with
this question in théravaux préparatoire®f the Conventiorio2

61. This Vienna Convention on the RepresentatioBtates in their Relations with
International Organizations of a Universal Charactestablishes a regime of
immunity from jurisdiction applicable to the persomentioned above, which it
bases on the nature of the relationship betweenp#rsons and the State and, in
particular, on the nature of the functions they fpen within the mission or
delegation. Accordingly, the broadest immunity igsen to the heads of mission or
delegation and to the other members of the diplaenataff of the mission or
delegatiom93and the most restricted is given to the memberthefservice staffo4

It should be noted especially that, in the caseneimbers of the administrative and
technical staff, immunity from jurisdiction does thextend to acts performed
outside the course of their duti#®; and that in the case of members of the service
staff, immunity from jurisdiction is restricted axts performed in the course of their
duties106 Also, members of the private staff enjoy immuniitgm jurisdiction only
to the extent permitted by the host St&®@ Furthermore, the official nature of the
duties assigned to persons who can be describeffiamls is reinforced by the fact
that the Convention prohibits the head of missiowd anembers of the diplomatic
staff from practising “for personal profit any pesfsional or commercial activity in
the host State98 Lastly, a head of mission or delegation or any memof the
diplomatic staff who is a national or permanentidest of the host State enjoys
immunity only in respect of “official acts performein the exercise of his
functions” 109

62. Similarly, with respect to delegations sent itmernational conferences
sponsored by an international organization of aversal character, the Vienna
Convention on the Representation of States in tiifations with International
Organizations of a Universal Character specifies, iis article 50, that the
immunities accorded to them by international lave an adjunct to those that
international law grants to the Head of State, Head of Government, the Minister
for Foreign Affairs or other person of high rank:

1. The Head of State or any member of a collepiadly performing the
functions of Head of State under the constitutibrihe State concerned, when
he leads the delegation, shall enjoy in the hositeSor in a third State, in
addition to what is granted by the present Conwmmtthe facilities, privileges
and immunities accorded by international law to #teaf State.

2.  The Head of Government, the Minister for Foreigffairs or other
person of high rank, when he leads or is a memifeth® delegation, shall
enjoy in the host State or in a third State, initidd to what is granted by the

102 See the Draft Articles on the Representationtates in their Relations with International
Organizations and the commentaries theretgaarbook of the International Law Commission
1971 vol. Il, Part One, “Report of the Commission teetGeneral Assembly”, chap. Il, sect. D.

103 See arts. 30 and 60.

104 See arts. 36(3) and 66(3).

105 See arts. 36(2) and 66(2).

106 See arts. 36(3) and 66(3).

107 See arts. 36(4) and 66(4).

108 See art. 39.

109 See arts. 36 and 37.

23/53



AICN.4/673

24/53

(d)

present Convention, the facilities, privileges amdmunities accorded by
international law to such persons.

63. Concerning persons of high rank, who are akferred to in the Convention
on Special Missions, the International Law Commassinade an interesting point in
paragraph 6 of its commentary to draft article $@has Convention:

The Commission ... took the view that the personéigh rank referred to in
paragraph 2 were entitled to special privileges amohunities by virtue of the
functions which they performed in their countriesida would not be
performing those functions as a head of missione Elpression ‘person of
high rank’ therefore refers not to persons who lbseaof the functions they
perform in a mission are given by their State atipatarly high rank, but to
persons who hold high positions in their home Staaed are temporarily
called upon to take part in a delegation to an nrgato a conferenc&lo

64. The analysis of the legal regime under this @ortion leads to conclusions
similar to those applicable to the Vienna Convemtom Diplomatic Relations or the
Convention on Special Missions. Firstly, even thiodhe Vienna Convention on the
Representation of States in their Relations witkelnational Organizations of a
Universal Character, like the others, does not esgly use the term “official” or
define the categories of persons contemplated ihefie can be said that for all
categories there is a connection between the beaes of immunity from

jurisdiction and the State on whose behalf they, a&t connection that is
unequivocally based on their performance of funwsi@f a public nature. Secondly,
the reference to persons of high rank in articled8he Convention once again
introduces the idea of two partially distinct imniiynregimes.

Vienna Convention on Consular Relations

65. The Vienna Convention on Consular Relationgypaeld on 24 April 1963, is
somewhat different from the instruments analysedvabin terms of both the
categories of persons who are members of a “congudat” and the scope of their
immunity from jurisdiction. The main characteristed the Convention is that it
makes a distinction between “consular officers” &ndnsular employees”, the sole
categories on which it confers immunity from juristion.111 The term “consular
officer” means: “any person, including the headaodonsular post, entrusted in that
capacity with the exercise of consular functioA32.The term “consular employee”
means “any person employed in the administrativetexrhnical service of the
consular post™13 An additional category introduced is that of “catey agents”,
referred to in article 69, where it is left to téates concerned to decide freely on
the persons who perform consular functions and loa legal regime governing
them. This is a category that was not, howeverjsaged by the International Law
Commission when it formulated the draft articles.

110 See the commentary to draft article 50 of theftdaeticles on the representation of States in

their relations with international organizations,Mearbook of the International Law
Commission1971,vol. I, Part One, pp. 340 and 341.

111 See art. 43. See also arts. 58(2) and 63 regaittimorary consular officers.
112 See art. 1(d).
113 See art. 1(e).
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66. The immunity from jurisdiction recognized foortsular officers and consular
employees is more limited in scope than that recsph for diplomatic agents,
because it is expressly linked to “acts performed the exercise of consular
functions”114 Furthermore, immunity from civil jurisdiction isxeluded in respect
of actions “arising out of a contract concluded d&yonsular officer or a consular
employee in which, he did not contract expresslyiropliedly as an agent of the
sending State™15 Lastly, although the Convention does not recogrimenunity
from criminal jurisdiction in respect of a consulafficer, it does expressly establish
that any criminal proceedings shall be conductedthvthe respect due to him by
reason of his official position and ... in a manndrieh will hamper the exercise of
consular functions as little as possibles

67. Consequently, it has to be said that the Vie@wnvention on Consular
Relations puts even greater emphasis on the linkéden the granting of immunity
to certain categories of persons and their exerafsgpecific functions on behalf of
the State. As indicated before, such functions memifestations of governmental
authority. This is made clear by the nature of finections listed in article 5 of the
Convention and by the explicit provision that a solar officer may, under certain
conditions, perform “diplomatic acts” or “act aspresentative of the sending State
to any intergovernmental organizatioh?” The connection between the categories
of persons covered by immunity and the State thesomes obvious. And this
connection is reinforced by article 43, paragragh)2which refers to a consular
officer or a consular employee as “an agent ofgéeding State118

68. From this standpoint, it can be concluded tiat criteria for identifying the
persons who enjoy immunity under the Vienna Conwenbn Consular Relations
are based on the same parameters as those inrdedbnventions analysed earlier,
namely the connection with the State, action onalfedf the State, and the exercise
of official functions. The particular terminologysed in the Convention should
nevertheless be noted, including new terms likditef”, “employee” and “agents
of the sending State”.

Convention on the Prevention and Punishment d@rimes against Internationally
Protected Persons, including Diplomatic Agents

69. The fifth instrument worth considering is th@rwention on the Prevention
and Punishment of Crimes against Internationallpt®ted Persons, including
Diplomatic Agents, adopted on 14 December 1973.nEtl®ugh this Convention
does not concern immunities, it shares the sametspé the other conventions
analysed previously, namely to establish a spesisdtem applicable to certain
categories of persons in terms of their connectiéth the State and by reason of
their performance of specific functions of an imational scope. Thus, analysing
the categories of “protected persons” referredntdhis Convention can be useful
also in order to determine the criteria for ideyitiy a category of persons as
“officials” for the purposes of the present topic.

114 See art. 43(1).
115 See art. 43(2).
116 See art. 41(3). The Convention makes this saipelstion with respect to “honorary consular

officers” subject to criminal jurisdiction (see aé3).

117 See art. 17.
118 See also art. 71(1), which establishes restréctives in the case of consular officers who are

nationals of or permanently resident in the reasgvbtate.
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70. In this connection, the relevant provision iice 1, paragraph 1, which lists
the following “internationally protected persons”:

(a) A Head of State, including any member of alegibl body performing
the functions of a Head of State under the conistituof the State concerned,
a Head of Government or a Minister for Foreign Affa....

(b) Any representative or official of a State ... .

71. This provision differs in some respects frone ttext of draft article 1 as
adopted at the time by the Commission, which hadire

“(a) A Head of State or a Head of Government ...

“(b) Any official of ... a State ... who is entitledpursuant to general
international law or an international agreement,special protection for or
because of the performance of functions on behali® State ... .119

72. It should be noted that, in the text of the @amtion which was eventually
adopted, the reference to the Minister for ForeAffairs was incorporated into
subparagraph (a) and the reference to represeesativas incorporated into
subparagraph (b%2° while the reference to entitlement to special poction by
virtue of the performance of functions on behalf tbk State was deleted from
subparagraph (b).

73. This provision is of special interest becaus#egls in a general way with “all”
the categories of internationally protected persoassembling them into two
distinct blocs that can be seen as correspondinthéotwo categories of persons
envisaged by the Commission in its work on the imityifrom foreign criminal
jurisdiction of State officials, to whom immunitratione personaeand immunity
ratione materiaewould apply, respectively.

74. In its consideration of immunityatione personag the International Law
Commission had already referred to article 1, peaph 1, of this Convention in its
commentary to draft article 3, adopted provisiopadlt its sixty-fifth sessiodz21

However, this provision of the Convention is equatelevant in defining the
general concept of an “official” for the purposek tbhe present report, given its
listing of persons who may be entitled to speciabtpction by reason of their
relation with the State and of the functions theyfprm in representation and in the
name and on behalf of the State. Here, attentiordrewn particularly to the
Commission’s commentary to draft article 1, adopted972, where it distinguishes
between the status of the Head of State and thel ldé&overnment and that of all
other officials and official persons. The formeradentifiedeo nomineand the

protection accorded them under international latactes to their “status” and their
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119

120

121

Draft Articles on the Prevention and Punishmein€dmes against Diplomatic Agents and other
Internationally Protected Persons, art. 1Ye@arbook of the International Law Commission,
1972 vol. Il, “Report of the Commission to the GenehAalsembly”, chap. Ill, sect. B.

The French and Spanish versions of the offi@ats of the Convention had included the term
“personalid official” and “personnalité officielle(official personality), respectively, in addition
to “representative or official”, owing to the faittat it had been used in the French version of
draft article 1 adopted by the Commission: “touegonnalité officielle ou tout fonctionnaire
d’'un Etat” (*Any official person or any official o& State”).

A/68/10, para 49, commentary to draft articlee8pecially para. 4 thereof.
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having “the quality of Head of State or Governme¥#2 All other representatives or
officials and official persons are defined by aissiof requirement$23among them
that they be “officials of a State”, that is, “ihd service of a Stateé24 Moreover,
their entitlement to international protection i®ffor because of the performance of
official functions”125 These comments by the Commission are fully vatiddrticle

1 of the Convention, even though the referenceht gerformance of functions in
the name of the State has been dropped.

75. Thus, the 1973 Convention offers two interegtaiements that are useful for
the purposes of the present report. First, theeetwo different categories of persons
who enjoy international protection on different gnols. Second, there is an
emphasis on the connection with the State, eitimeaacount of the status or special
position of the persons in question, or becaustheffact that certain persons act in
the name of the State. Another terminological posfiould be added: the
Convention reserves the term “official” for the sad category of persons, which it
uses jointly with the terms “representatives” awdher official persons”.

(f) United Nations Convention on Jurisdictional Immunities of States and
Their Property

76. The United Nations Convention on Jurisdictiom@munities of States and
Their Property, adopted on 2 December 2004, alsmtaios provisions in which
organs and persons that enjoy immunity are mentoAeticle 2, paragraph 1(b) (i),
for example, refers to “the State and its variougaons of government” and (iv)
refers to “representatives of the State acting hattcapacity”, while article 3,
paragraph 2, refers to “privileges and immunitiesaded under international law
to heads of Statetione personat

77. 1t should be recalled that this Convention dasst apply to criminal
jurisdiction and therefore falls outside the scayfethe topic “Immunity of State
officials from foreign criminal jurisdiction™26 However, the references to the State

and its “various organs of government”, to “repmtseives of the State acting in
that capacity” and to the “immunitsatione personaef Heads of State” are useful
for determining the criteria for identifying an ‘fafial” for the purposes of the
present report. Firstly, these references providéaent justification to deduce that
there are two different categories of persons tmmhmmunity ratione personae
and immunity ratione materiaeapply, respectively. Secondly, they highlight the
representative capacity required for persons to whmmunity ratione materiae
appliesiz7

122 Yearbook of the International Law Commission, 19%2. Il, “Report of the Commission to the
General Assembly”, chap. Ill, sect. B, commentarydtaft article 1.

123 |pid., para. 4. Although para. 9 of the commentary gieeamples, they are limited to
diplomatic agents on mission, experts on missioth @nsular officers as well as certain
officials and agents of international organizations

124 |pid., para. 7.

125 |bpid., para. (10).

126 See, in this regard, the Commission’s commentargraft article 3, provisionally adopted in
2013, in particular para. 4 thereof and footnotd 2%/68/10, para. 49).

127 |n this connection, the comments of the Commissiontained in paras. 6, 8 and 17 of the
commentary to draft article 2 and in paragraph thef commentary to draft article 3 of the draft
articles on Jurisdictional Immunities of States anckir Property, adopted on second reading in
1991, are of interest. Sé&&arbook of the International Law Commissi©891, vol. I, Part Two
(United Nations publication, sales No. E.93.V.9rtP3), chap. Il, sect. D.
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78. From a terminological point of view, it shoube® noted that the expression
“official” is used neither by the International La@ommission in the Draft Articles
on Jurisdictional Immunities of States and Theiofarty nor in the Convention. As
mentionedsupra however, reference is made to the State’s “orge#ngovernment”
and “representatives”. Also, in relation to thoseaftl articles, the Commission
considered at the time that the phrase “organstafeS referred to entities rather
than to persons, with the sole exception of the dHeé State and the Head of
Government, whom it partially included in that ogaoey.128

(g) Convention on the Prevention and Punishment dhe Crime of Genocide

79. With regard to international treaties whichidefconduct that could constitute
a crime, regardless of its connection with intermaal relations, reference to the
category of officials appears very early in treghactice. The Convention on the
Prevention and Punishment of the Crime of Genocadl®pted on 9 December 1948,
for example, expressly mentions in its article 4lérs, public officials or private
individuals”, in referring to persons who can comnthe crime of genocide.
Although the Convention contains no definition bkse concepts, the reference to
“rulers” and “public officials”, as opposed to “pdte individuals”, points to the
existence of two categories of persons, the ficsing in an official capacity and the
second in a private capacity. Article 4 does nobwaver, provide any other
information to help differentiate between “rulerahd “public officials”, or to help
deduce the criteria for determining whether theg acting in an official capacity or
not.

80. Nevertheless, the use of the terms “rulers” gublic officials” points to the
existence of two different categories of person®waht on behalf of the State, albeit
in different capacities. In this regard, it shouldd recalled that the inclusion of the
term “rulers” gave rise to an intense and interagtilebate in the Sixth Committee
of the General Assembly in 1948, which revealed,tfa the majority of States, the
terms “ruler” and “public official” are not interemgeablei2® For example, the
representative of Egypt said that “the conceptuér did indeed include not only
the constitutional monarch ... but also ministerad aall those exercising
governmental power, in contrast to administratifiécals”; 130 the representative of
India drew attention to the need to “include pewssemrercising authority in the State
in addition to public officials and private indiwidls”;131 while the representative of
France said that the term “rulers” “in reality erabed ... those having the actual
responsibility of power™32 That debate remains of interest for the purpodeth®
present report.

81. Lastly, it should be noted that the proposathsy representative of Belgilk¥#?
to replace the terms “rulers” and “public officialwith “agents of the State”, which

128 |pid., commentary to draft article 2, paras. @& &to 10.

129 SeeOfficial Records of the General Assembly, Thirds8es Part I, Sixth Committee, 93rd
meeting pp. 314-322. With regard to the use of the twuni® only the representative of
Venezuela stated that “all the rulers of his coymtere regarded as public officials”. He added,
however, that “since it was not so in all counttjgse did not object to retaining the term
“rulers”.

130 |bid., p. 315.

131 |bid., p. 317.

132 |bid., p. 315.

133 |bid., p. 316.

©
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in his view could be validly used to refer to bathtegories of persons, was not
adopted.

Convention against Torture and Other Cruel, Irhuman or Degrading Treatment
or Punishment

82. The Convention against Torture and Other Cruehuman or Degrading

Treatment or Punishment, adopted on 10 Decembe4,lifi8ludes the concept of an
“official” as one of the components of the defioiti of torture itself by stipulating

that the “pain or suffering” of victims must be flitcted by or at the instigation of
or with the consent or acquiescence of a publiectf or other person acting in an
official capacity” (article 1, paragraph % fine). Article 2, paragraph 3, refers to
orders from superiors as those that come from “pesor officer or a public

authority”. Lastly, in establishing the obligatiaf States to criminalize torture in
their domestic laws, it once again refers expregsly'a public official or other

person acting in an official capacity” (article Ifaragraph 1}34

83. For its part, the Committee against Torture tredlected the terminology of the
Convention in the general comments which it haspaeld to daté35 adding the
expressions “persons who act, de jure or de factdhe name of ... the Staté3s
“officials and those acting on its behalf37 “State authorities or others acting in an
official capacity”138 “a superior or public authority®3® “officials in the chain of
command®4° and “those exercising superior authority — inchgli public
officials”.141 In addition, when the Committee states in its gaheomment No. 3
that the immunity of certain persons is incompaiblith the Convention, it uses the
expression “agents” of the Statéz

84. The Convention against Torture does not, howedefine the concept of an
“official”, a “public authority” or “other person @ing in an official capacity”.
Neither has the Committee against Torture defineesé concepts to date. The
Convention, however, clearly emphasizes the notafn“acting in an official
capacity” and uses the qualifier “public” to refdo both “officials” and

134

135

136
137
138
139
140
141
142

In addition to these explicit references to affls and public authorities, the following
categories of persons are mentioned in articleph@agraph 1, on training measures for the
prevention of torture: “law enforcement personm@¥jl or military, medical personnel, public
officials and other persons who may be involvedha custody, interrogation or treatment of
any individual subjected to any form of arrest,edgton or imprisonment”.

In paragraphs 3 and 8 (b) of the general commarthe implementation of article 3 of the
Convention in the context of article 22, adopted2dnNovember 1997, the Committee refers to
“a public official or other person acting in anigifl capacity” (see A/53/44, annex 1X). In
general comment No. 2, on the implementation otbrt2 by States parties, of 24 January 2008,
the Committee refers to “officials and others ctimg in an official capacity” (paragraph 15)
and “officials” (paragraph 18) (see CAT/C/GC/2).daneral comment No. 3, on the
implementation of art. 14 by States parties, oDEXember 2012, the Committee refers to
“State authorities or others acting in their officcapacity” (paragraph 7) and to “public
officials” (paragraph 18) (see CAT/C/GC/3).

See general comment No. 2, para. 7.

Ibid., paras. 7 and 15.

Ibid., para. 18; general comment No. 3, para. 7.

See general comment No. 2, para. 26.

Ibid., para. 7.

Ibid., para. 26.

See general comment No. 3, para. 42.
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“authorities”. The connection of the person witle tBtate and with the performance
of State functions is thus made evident. This catioe with the State has also been
emphasized by the Committee against Torture throitigltontinuous reference to
the need for officials, authorities and persond&o‘acting in an official capacity or
on behalf of the State”, and the use of the expoastState authorities”, in addition
to the statement that persons “are acting in aitiaff capacity on account of their
responsibility for carrying out the State functiok*3 On the basis of the above, a
second identifying criterion can also be deduceanely the existence of a variety
of persons who have such a connection with theeSgatd with the exercise of
public functions. These persons do not all confaionthe strict concept of an
“official”, since other formulations such as “autitees” and “agents” are
included144

Conventions against corruption

85. For the purposes of the present report, unaleasid regional conventions
adopted since the 1990s to combat the phenomenaorofiption are of particular

interest. A common feature of all these conventisnthat they revolve around State
officials. Consequently, they not only expresslyntien this category of persons in
their articles but also include definitions of whatmeant by an “official”.

86. For example, the United Nations Convention ag@aiCorruption, adopted on
31 October 2003, establishes the following in itiscée 2 (a):

‘Public official’ shall mean: (i) any person hotdj a legislative, executive,
administrative or judicial office of a State Panwhether appointed or elected,
whether permanent or temporary, whether paid oraichpirrespective of that
person’s seniority; (ii) any other person who penfs a public function,
including for a public agency or public enterprise,provides a public service,
as defined in the domestic law of the State Panty @as applied in the pertinent
area of law of that State Party; (iii) any otherrgmn defined as a ‘public
official’ in the domestic law of a State Party. Hever, for the purpose of some
specific measures contained in chapter Il of them@ntion, ‘public official’
may mean any person who performs a public funcoorprovides a public
service as defined in the domestic law of the SRdety and as applied in the
pertinent area of law of that State Party.

87. The Convention also refers to a “foreign pulbdf€icial”, which it defines as
“any person holding a legislative, executive, adistirative or judicial office of a
foreign country, whether appointed or elected; amg person exercising a public
function for a foreign country, including for a pitbagency or public enterprise”.
The reference to “public officials” and “foreign plic officials” is maintained
uniformly throughout the Conventio¥? although some of its provisions also refer
to “civil servants” as a separate category of “paloifficial”. 146

143 See general comment No. 2, para. 17.
144 The variety of persons connected with the Stateade clear in the following list, contained in

para. 15 of general comment No. 2: “officials anbers, including agents, private contractors,
and others acting in an official capacity or actorgbehalf of the State, in conjunction with the
State, under its direction or control, or otherwis®eler colour of law”.

145 See arts. 7, 8, 12, 15, 16, 17, 18, 19, 20, 538 and 52.
146 See arts. 7 and 30.

14-54185



AICN.4/673

14-54185

88. The Inter-American Convention against Corrupti@dopted on 29 March
1996, refers jointly to the terms “‘public official'government official’, or ‘public
servant’™, which it defines in its article | as “awfficial or employee of the State or
its agencies, including those who have been salectppointed, or elected to
perform activities or functions in the name of tB&te or in the service of the State,
at any level of its hierarchy”.

89. Lastly, the Criminal Law Convention on Corrupti(Council of Europe Treaty
Series No. 173), adopted on 27 January 1999, eskes the following:

(a) “Public official” shall be understood by reéerce to the definition of
“official”, “public officer”, “mayor”, “minister” or “judge” in the national law of the
State in which the person in question performs fluaction and as applied in its
criminal law;

(b) The term “judge” referred to in subparagra@) @bove shall include
prosecutors and holders of judicial offices;

(c) Inthe case of proceedings involving a puldlificial of another State, the
prosecuting State may apply the definition of pabdifficial only insofar as that
definition is compatible with its national la¥.”

90. This definition is also applicable to the Citibw Convention on Corruption
(Council of Europe Treaty Series No. 174), adopted4 November 1999, which
simply refers to “public officials in the exercisé their functions"148

91. The definition of a “public official” containedn Council of Europe
Convention No. 173 is of particular interest foethurposes of the present report
because, as stated in the Explanatory Report o€trevention:

The drafters of this Convention wanted to covdr mdssible categories of
public officials in order to avoid, as much as pbks loopholes in the
criminalisation of public sector bribery. This, hewer, does not necessarily
mean that States have to redefine their conceppuilic official’ in general.
In reference to the ‘national law’ it should be adtthat it was the intention of
the drafters of the Convention that Contractingtigar assume obligations
under this Convention only to the extent consisteith their Constitution and
the fundamental principles of their legal systentluding, where appropriate,
the principles of federalisri#®

92. The autonomy of national systems in defining gersons which each State
categorizes internally as “public officials” is thunaintained, but the categories of
persons and posts which must be understood to tledad as a minimum in the
concept of a public official are explicitly statetb avoid loopholes in the
prosecution of corruption. In this connection, theference to “mayors and
ministers”, who “in many countries ... are assinglh to public officials for the
purpose of criminal offences committed in the eiscof their powers” is of
particular significancé50 Similarly, the Explanatory Report refers to “judgeas

147 See art. 1.

148 See art. 5.

149 Para. 27 of the Explanatory Report, which carcbesulted in the database of international
treaties on the Council of Europe website at httpuw.conventions.coe.int/Treaty/en/Reports/
Html/173.htm.

150 |bid., para. 28.
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“holders of judicial office, whether elected or appted. This notion is to be
interpreted to the widest extent possible: the sigei element being the functions
performed by the person, which should be of a jisdinature, rather than his or her
official title. Prosecutors are specifically memex as falling under this definition,
although in some States they are not consideremsiembers of the ‘judiciary”51
This all-encompassing approach adopted by the Cutinve with regard to the
concept of a public official is also reflected ihet Additional Protocol to the
Criminal Law Convention on Corruption (European die Series No. 191), which
extends the scope of the Convention to arbitratmd jurors, both national and
foreignis2

93. Despite the differences among the various cotigas analysed in this

section, the following common elements can be dedutom the conventions for

the definition of an “official”: (a) the term inctles persons performing public
functions in the name or on behalf of the State;ifbs irrelevant whether these
persons were elected or appointed to that positjopijt is also irrelevant whether

they perform these functions on a permanent, teamyppaid or unpaid basis; (d) it
is irrelevant whether they perform these public dilmns within the executive

branch (administration), the judicial branch or tlegislative branch; and (e) it is
also irrelevant whether they perform these functioncentral organs of the State, in
other political or administrative structures, oreavin public-sector companies or
other public-sector bodies. Although it is debatabWhether all of these

characteristics should be applied in relation te immunity of State officials from

foreign criminal jurisdiction, it is undeniable théhey can serve as a basis for
identifying the criteria which can be used to defihe concept of an official for the
purposes of the present topic.

Rome Statute of the International Criminal Court
94. Article 27, paragraph 1, of the Rome Statutatdishes the following:

This Statute shall apply equally to all personsheit any distinction based on
official capacity. In particular, official capacityas a Head of State or
Government, a member of a Government or parliamesm, elected
representative or a government official shall ingase exempt a person from
criminal responsibility under this Statute, nor khd, in and of itself,
constitute a ground for reduction of sentence.

95. The article lists several persons who fall witlthe concept of “official

capacity”, which is irrelevant to the purpose otetenining international criminal

responsibility. This list is of interest for the gment report, given that article 27,
paragraph 2, links the concept of “official cap&tito immunity by establishing

that “immunities or special procedural rules whiamay attach to the official

capacity of a person, whether under national oerimational law, shall not bar the
Court from exercising its jurisdiction over suclparson”.

96. Article 27 is all-encompassing in that it aitesinclude anyone to whom the
concept of “official capacity” can be applied; thieflects to some degree the
approach taken by the International Law Commisdioiits Draft Code of Crimes

151 |bid., para. 29.
152 See art. 1 of the Additional Protocol.
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against the Peace and Security of Mankind, adopted996153 It can thus be
assumed that the concept of “official capacity”lirdes any person who represents,
or acts on behalf or in the name of the Ségte.

97. Article 8 bis of the Rome Statute, on the crim& aggression, defines
aggression as a leadership crime, establishingsiparagraph 1 that it is committed
by “a person in a position effectively to exercisentrol over or to direct the
political or military action of a State> However, it should be noted that this
provision does not alter the contents of articled?7expand its scope. In fact, the
reference to the capacity to effectively “exercisentrol over or to direct the
political or military action of a State” should henderstood as a factual element,
linked to the person’s influence and decision-magkpower, which applies whether
the perpetrator of a crime of aggression is oras ane of persons listed in article
27, paragraph 156 Accordingly, this factual element cannot, in anditself, be
considered a criterion for defining the general aapt of an “official”, irrespective
of whether it applies to any of the persons inclidethis category.

Other work of the Commission

98. On several past occasions, the Internationak lGommission has had to
address the concept of a State official, organ gena Cases when this work
resulted in treaties have already been analysedinithe framework of treaty
practice. However, other work done by the Commissinay serve as a useful
reference for the purposes of the present repamaly, the Nurnberg Principles,
the Draft Code of Offences against the Peace armuir8g of Mankind, and the
Draft Articles on Responsibility of States for Intationally Wrongful Acts.

Principles of International Law Recognized inthe Charter of the Nurnberg
Tribunal and in the Judgments of the Tribunal

99. In the draft document that set out the NuUrnb@mnciples, which were
subsequently adopted by the General Asser®lyn Principle Ill, the Commission
made reference to a person who acted “as Headahé 8r responsible Government
official” and, in Principle 1V, to the orders frome “Government or of a superior”.
While neither Special Rapporteur Spiropoulos noe tBommission provided a

153 See paragraphs 102 to liofra.
154 The doctrine has also followed this interpretation the understanding that the concept of an

“official” applies to persons who de facto holdaarry out the functions referred to in article 27
of the Rome Statute. See, inter alia: Otto TrifteCommentary on the Rome Statute of the
International Criminal Court: Observer’s Notes, Adte by Article Munich, C. H. Beck,
Portland, Hart, Baden-Baden, Nomos, 2008, pp. #887%89; William Schabag he

International Criminal Court: A Commentary on therRe StatuteOxford, Oxford University
Press, 2010, pp. 449 and 450.

155 Similar language is used in the amendments tdElbenents of Crimes in respect of articl®is,

approved at the Review Conference of the Rome &tageeReview Conference of the Rome
Statute of the International Criminal Coyampala, 31 May-11 June 2010, part II.A,
resolution RC/Res.6, annex Il, “Elements”, para. 2.

156 |t should be recalled that the reference to a@ffeccontrol and direction is based on the

jurisprudence of the Nirnberg Tribunal in respefcth@ criminal responsibility of industrialists,
who obviously cannot be considered to exercisecififunctions. On this point, see Carrie
McDougall, The Crime of Aggression under the Rome Statutleeofrtternational Criminal
Court, Cambridge, United Kingdom, Cambridge Universitge$s, 2013, pp. 178, 179 and 181.

157 General Assembly resolution 488 (V).

33/53



AICN.4/673

34/53

(b)

definition of “responsible government official”, @hcommentaries adopted by the
Commission make it clear that in both of these sasspecially in Principle IlI,
reference is being made to a person acting in ditialf capacity, based on the
references made by the Nurnberg Tribunal to th@r&eentatives of the State” and
individuals “while acting in pursuance of the autity of the State™5s8

Draft Code of Offences against the Peace ana&&urity of Mankind (1954)

100. In article 2 of the first Draft Code of Offeax against the Peace and Security
of Mankind, adopted on second reading in 1954 litternational Law Commission
refers to the “authorities of a State” as potenpiaipetrators of the offences defined
therein. Furthermore, article 3 of the Code, whathtes that acting in an official
capacity is irrelevant in respect of the resporgibifor such offences, explicitly
uses the terms “Head of State” and “responsibleegoment official”. However, like
the Ndrnberg Principles, the Draft Code does ndinge“responsible government
official”; this term is contrasted with “private dividuals” in the commentary to
draft article 2. In any case, it may be concludedlre basis of this link between the
Draft Code and the Nurnberg Principles adopted 980Lthat they both refer to a
person acting in the name and on behalf of theeStat

101. However, the Commission’s work that led to #doption of the first Draft
Code indicates that the definition of the term fressible government official” was
already generating uncertainty at the time. Spewotdk should also be taken of the
second report of Special Rapporteur Spiropoulosjckhin its analysis of the
positions maintained by representatives of Stateshe Sixth Committee of the
General Assembly, cited in particular the statermenade by the representative of
Belgium (Mr. Van Glabbeke) and the representati’éhe Netherlands (Mr. R6ling).
Mr. Van Glabbeke said that “there was still somenfosion regarding the exact
meaning of the words ‘responsible government odficiOpinions differed: some
said ‘responsible government official’ referred elglto a member of a government ...
or even any person occupying an important poshanthree important branches of
government, the legislative, the executive or thaigial. Some documents referred
to highly placed officials and the meaning of tleapression was no clearer than the
term ‘responsible government official*®® For his part, Mr. R6ling maintained that
“the provision concerning the official position afdefendant could not be applied in
the same way to major and minor war crimingl82.Despite these comments, the
Special Rapporteur did not address the definitibthe concept and the scope of the
term “responsible government official” in his repoonly indicating that, in the case
of the invasion of a territory by the troops of #imer State, “the simple soldier
would not be criminally responsible under interpatl law ... It would go beyond
any logic to consider a mere soldier as criminakgponsible for an action which
has been decided and directed by the authorities $tfate"61 However, in his third

158

159

160
161

SeeYearbook of the International Law Commission, 19&90. Il (United Nations publication,
sales No. 1957.V.3, Vol. Il), “Report of the Intational Law Commission to the General
Assembly”, in particular paras. 103 and 104.

Yearbook of the International Law Commission, 194&il. Il (United Nations publication, sales
No. 1957.V.6., Vol. Il), “Draft Code of Offences aigst the Peace and Security of Mankind”,
para. 85.

Ibid, para. 82.

Ibid. “Draft text to be submitted to governmeimsapplication of article 16d) and f) of the
statute of the International Law Commission”, skccommentary to art. 1.3. This view was
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report, which was submitted to the Commission iB4and formed the basis for the
adoption of the Code on second reading, in drditlar 3, the Special Rapporteur
referred expressly to the use of the term “respmesigovernment official”
(*gouvernant” in French) and, in reference to thiscdssions in the General
Assembly of the Genocide Convention, stated thattémm referred to “those having
the actual responsibility of powe®®2 In any case, in its commentary to the Draft
Code, the Commission did not offer any definitiofi ihe term “responsible
government official”.

(c) Draft Code of Crimes against the Peace and Seity of Mankind (1996)

102. In several provisions of the Draft Code of Mg against the Peace and
Security of Mankind adopted in 1996, the Commissiefers to individuals who
would fall within any of the categories set out time present report. The most
relevant provision is article 7, which notes, fdmet purposes of establishing
individual criminal responsibility for the commissi of the crimes contained in the
Draft Code, that the “official position of an inddwal who commits a crime [is
irrelevant] ... even if he acted as head of Stat&overnment”. Additionally, in the
commentaries to articles 2, 4, 5 and 16, the Corimis also refers, albeit in
different ways, to the various categories of pessdiscussed in this report.

103. When defining individual responsibility andstihguishing it from State
responsibility, the Commission refers to the “ageftthe State”, to an individual
who acts “on behalf of the State” or “in the nanfetloe State”, or even as “a de
facto agent, without any legal powe¥s3 and particularly emphasizes the fact that
“aggression can be committed only by individualsowdre agents of the State and
who use their power to give orders and the meanmakes available in order to
commit this crime™64The commentaries also contain references to iddials who
“are in positions of governmental authority or rdlly command?é5 the
“governmental hierarchy or military chain of comndd#sé and to “senior

upheld by the International Law Commission in iéport upon adoption of the Draft Code on
first reading, particularly in the commentary ta.&, para. 4, where, with regard to the issue of
complicity, the Commission similarly affirmed that is not intended to stipulate that all those
contributing, in the normal exercise of their dsti¢o the perpetration of offences against the
peace and security of mankind could, on that groalothe, be considered as accomplices in
such crimes. There can be no question of punisamgccomplices in such an offence all the
members of the armed forces of a State or the werkewar industries”. While these comments
obviously refer to the relevance of the seniorifyagperson to his or her criminal responsibility,
they are pertinent because they affirm that a Wésion can be made between a “responsible
government official” and other persons engagedcits @an behalf of the State, in fulfilment of
decisions taken by others. S¥éearbook of the International Law Commissi®@51, vol. Il

(United Nations publication, sales No. 1957.V.6).\M9), “Report of the International Law
Commission to the General Assembly”, para. 59, cemtary to art. 2.12.

162 SeeYearbook of the International Law Commission, 1984. Il (United Nations publication,
sales No. 59.V.7, Vol. 1), “Draft Code of Offencagainst the Peace and Security of Mankind”,
Seconde partie, secc. XB). The French version of the commentary refersaauX qui ont la
responsabilité effective du pouvoir”.

163 SeeYearbook of the International Law Commission, 1,988. I, Part Two (United Nations
publication, Sales No. E.98.V.9 (Part 2)), chapsHct. D, commentary to art. 2, para. 4. The
same terms are highlighted by the Commission incibramentary to art. 4.

164 |bid., commentary to art. 2, para. 5. See alsodbmmentary to art. 16.

165 |bid., commentary to art. 5, para. 1.

166 |bid., commentary to art. 5, para. 2.
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government officials and military commandef$7 However, the Commission does
not define or list the persons to whom these caiegoapply in any of the
commentaries. In this regard, the commentary tclart7 does not specify what is
meant by “the official position of an individual whcommits a crime” referred to in
the article, although the Commission does clarihe tconcept by referring to
“persons in positions of governmental authority wace capable of formulating
plans or policies” and who can ‘“invoke the sovemgyg of the State™68
“individuals who occupy the highest official positis and therefore have the
greatest powers of decisioA®? and persons who claim “that the acts constituting
the crime were performed in the exercise of [th&irjctions”170

104. It must thus be inferred from these referertbas the individuals referred to in

the aforementioned provisions of the Draft Codeéhavconnection with the State
(the person is an agent of the State, an officrah anilitary officer, or acts in the

name or on behalf of the State) and exercises smrteof governmental authority or
power, including at the highest level. These qigditare especially pertinent when
setting out the criteria for identifying an “offal’ for the purposes of the present
topic.

105. Lastly, it should be noted that the Commisdias not used a specific term to
refer to such persons either, with the exceptiothefHead of State. With respect to
other individuals, it only mentions their “officiglosition” in article 7, or refers to

“government officials and military commanders”, &highest official positions” or

“positions of government authority or military coramd” in the commentaries to
the articles.

Draft Articles on Responsibility of States forinternationally Wrongful Acts

106. The Draft Articles on Responsibility of Statés Internationally Wrongful
Acts171 contain several provisions that are germane toptlesent report, especially
the articles in chapter Il, concerning attributitmna State of conduct by persons and
entities. These provisions are interesting becahsg refer to different categories of
persons (or entities) which act in the name andbehalf of the State and which
therefore fall within the concept of an “officialtnalysed in the present report.

107. With this in mind, it should be noted thatielgs 4 and 5 of the draft articles
refer to two separate categories, described rebpdgtas “organs of a State” and
“persons or entities exercising elements of governtal authority” though not
organs of a State. According to draft article 45tate organ is any person or entity
that “exercises legislative, executive, judicial any other functions, whatever
position it holds in the organization of the Staééd whatever its character as an
organ of the central government or of the terrabrinit of the State” (paragraph 1).
That person or entity must, moreover, have thettistdof an organ] in accordance
with the internal law of the State” (paragraph Ryaft article 5 refers to a “person
or entity which is not an organ of the State undeicle 4 but which is empowered
by the law of that State to exercise elements o tovernmental authority”.

167 |bid., commentary to art. 2, para. 14 and commgnto art. 5, para. 3.
168 |bid., commentary to art. 7, para. 1.

169 |pid., commentary to art. 7, para. 5.

170 |bid., commentary to art. 7, para. 6.

171 A/56/10 and Corr.1, para. 76.
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Although draft articles 4 and 5 refer to both pers@nd entities, only the reference
to persons is relevant for the consideration of wdenstitutes an official.

108. The commentaries to the draft articles comdinn chapter Il also present
interesting points. For instance, the introductoommentary to chapter Il sets out
the general rule that “the only conduct attributedthe State at the international
level is that of its organs of government, or ohets who have acted under the
direction, instigation or control of those organe,, as agents of the State™2 The
conduct of a State organ is attributable to theteStarespective of the level of
administration or government at which the conduntuws”173 which means that in

practice there can be a variety of persons or iafficwho act as agents of the State.

The essential element for attributing conduct t&tate is that an official must be
acting as an organ of the State, regardless ofpHréicular motivation the official

may have. Furthermore, what is relevant is not ihernal function the agent
performs within the State, but rather the fact thatperforms “public functions” and
exercises “public powerst74 As to the concept of an official, the commentaoy t
this provision makes it clear that even conductidyer-level staff, if performed in

an official capacity, can be attributed to the 8taks the Commission indicates in
its commentary to draft article 7, the central msss8 whether “the conduct was
performed by the body in an official capacity ot'h&7s

109. In addition, when considering the scope ofhsgovernmental authority, the
Commission pointed out in its commentary to artigléhat the term “governmental”
is necessarily imprecise. In order to define itf particular importance will be not
just the content of the powers, but the way theg aonferred on an entity, the
purposes for which they are to be exercised andetttent to which the entity is
accountable to government for their exerci$é®.In internal law, the connection
between the State and the subject exercising elemargovernmental authority can
take various forms. However, in international lawe main point is that the act
performed be regarded as an official “governmentatt. Such authority can be
exercised even by de facto organs or agents if "Hrey‘in fact exercising elements
of the governmental authority in the absence oadkfof the official authorities and
in circumstances such as to call for the exercitghose elements of authority”
(article 9).

110. Thus, the Draft Articles on Responsibility &tates for Internationally

Wrongful Acts offer significant elements that helptermine the criteria for defining

the concept of an “official” for the purposes ofetlpresent topic, namely (a) the
existence of a connection between the individuadl &me State, which can take
different forms; (b) the fact that the individual acting on behalf of the State; and
(c) the requirement that the individual should besreising official governmental

functions and prerogatives.

Conclusions

111. On the basis of the foregoing study of thectice, a number of conclusions
can be drawn for determining the criteria for idgnbhg what constitutes an official

172 |bid., para. 77, Part |, introductory commentawychap. I, para. (2).
173 |bid., introductory commentary to chap. Il, pa¢8).

174 |pid., introductory commentary to chap. I, pg6.

175 |bid., commentary to draft art. 7, para. (7).

176 |bid., commentary to draft art. 5, para. (6).
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for the purposes of the draft articles on immuriitym foreign criminal jurisdiction,
namely:

(a) The official has a connection with the Staféis connection can take
several forms (constitutional, statutory or contuat) and can be temporary or
permanent. The connection can be de jure or d®fact

(b) The official acts internationally as a repnetsgive of the State or
performs official functions both internationally diimternally;

(c) The official exercises elements of governmeérdathority, acting on
behalf of the State. The elements of governmentaharity include executive,
legislative and judicial functions.

112. These identifying criteria apply both to thoState officials who enjoy
immunity ratione personag¢Heads of State, Heads of Government and Minidi@rs
Foreign Affairs) and to those who enjoy immunitgtione materiae(all other
officials). The criteria in question, however, aggpecially relevant in the case of
immunity ratione materiaebecause it is not possible to enumerate expliditly
categories of persons to whom it applies. In ortleen, to identify a given person as
an official, it must be determined on a case-byechaasis if all the criteria are met.

Terminology

113. The second question to be considered in cdrmoreavith the concept of an
official concerns the terms employed to designdie persons to whom immunity
would apply. As already indicated above, this ramarily terminological issue, but
it goes beyond a mere linguistic preference for moed over another. The choice of
terms is governed basically by two criteria: (ag tterm must be broad enough in
meaning to encompass all the persons concerned{griie term must take account
of the previous practice of the International Lawn@mission. To these two should
be added a third consideration: the term chosent heseasily comprehensible —
leaving no room for error — to the national offidaresponsible for applying the
rules governing immunity, in particular, judges,opecutors, attorneys and other
law-enforcement officials. It must be borne in mitidht such persons, as specialists
in their respective legal systems, will necessabi¢yled to “think” according to the
categories and terms of their own internal law. €auently, in its approach to the
issue of terminology, the present report will adatecthe use of terms that can in no
instance be misinterpreted, especially in the cabeterms that have different
meanings in different countries, where their usghhihave the unwanted effect of
conditioning the way in which the subjective scagemmunity is interpreted.

114. With this in mind, the first point to be madethat it is obvious from the
foregoing analysis of the practice that there lack of uniformity in the use of one
or several terms to refer to the same personsingedtside the express and uniform
reference to Heads of State, Heads of GovernmeshiMinisters for Foreign Affairs,

it must be said that both the jurisprudence andcihweventions examined, and even
the legal writings, employ different terms to referthe category of persons at issue
in the present report. What is more, it is not als/gossible in each instance to
explain the reason why one term is used rather #rarther.

115. Taking treaties alone, as an example, theWtg terms are used in English,
alongside their equivalents in Spanish and French:
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(a) diplomatic agent (“funcionario diplomatico”fjant diplomatique”}77
(b) diplomatic agent (“agente diplomatico”/“agetiplomatique”)178

(c) diplomatic staff (“personal diplomatico”/“persnel diplomatique”)79
(d) consular officer (“funcionarios consularesbfictionnaire consulaire2g0
(e) consular employee (“empleados consulares”/leygp consulaire”)t81
(f) consular agent (“agente consular”/“agent colagre”);182

(g) agent of the sending State (“agentes del Estfue envia’/“mandataire
de I'Etat d’envoi”)183

(h) administrative and technical staff, servicafst{“personal administrativo
y técnico y personal de servicio”’/“personnel admiratif et technique”, personnel
de service”)184

(i) representatives (“representantes”/“représetstanin a general sensé&>

() representative (“representante”/“représentantin the context of a
special missiorigé

(k) representative or official (“representante,ndionario o personalidad
oficial’/“représentant, fonctionnaire ou persondldfficielle”);187

() persons of high rank (“personalidades de raetgvado”/“personnalités
de rang élevé”}ss

(m) organs of government (“6rganos de gobiernofanes de
gouvernement”), including in this category Heads S8tate and Heads of
Governments89

(n) constitutionally responsible rulers, publicfiofals (“gobernantes y
funcionarios”/“gouvernants”, “fonctionnaires®po

177 \lienna Convention on Diplomatic Relations.

178 |bid.

179 Convention on Special Missions, and Vienna Comiggnon the Representation of States in
Their Relations with International Organizationsaobniversal Character.

180 Vienna Convention on Consular Relations.

181 |pid.

182 |pjd.

183 |bid.

184 \lienna Convention on Diplomatic Relations, Contten on Special Missions and Vienna
Convention on the Representation of States in TReiations with International Organizations
of a Universal Character.

185 United Nations Convention on Jurisdictional Imntigs of States and Their Property.

186 Convention on Special Missions.

187 Convention on the Prevention and Punishment @h€s against Internationally Protected
Persons, including Diplomatic Agents.

188 Convention on Special Missions, and Vienna Comigegnon the Representation of States in
Their Relations with International OrganizationsaobUniversal Character.

189 United Nations Convention ahlurisdictional Immunities of States and Their Pmbype

190 Convention on the Prevention and Punishment efGhime of Genocide.
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(o) public official or other person acting in afficial capacity (“funcionario
publico u otra persona en el ejercicio de funciopéblicas”/“agent de la fonction
publique ou toute autre personne agissant a tffreie”); 191

(p) superior officer or a public authority (“furamario superior o autoridad
publica”/“supérieur ou autorité publiquelp2

(q) public official (“funcionario publico”/"agenpublic”) and foreign public
official (“funcionario publico extranjero”/“agentyblic étranger”)193

(r) civil servants (“empleados publicos”/“fonctioaires”)194

(s) public official, government official or publicservant (“funcionario
publico, oficial gubernamental o servidor publicédhctionnaire, officiel
gouvernemental ou serviteur publicty?

(t) public official (“agente publico"/“agent pulail); 196
(u) official capacity (“cargo oficial’/“qualité dicielle”).197

116. As can be seen, not only are the terms empleyey varied, but they also do
not always correspond to the terms used in SpaamshFrench.

117. Secondly, an analysis of the work of the In&ional Law Commission that
was not incorporated into treaties shows the follgvterms used in English,
followed by their Spanish and French equivalents:

(a) responsible government official (“autoridadl destado”/“chef d’Etat ou
de gouvernement}98

(b) official position (“caracter oficial’/“qualit®@fficiel”); 199
(c) agent of the State (“agente del Estado”/“agémt’Etat”);200

(d) high-level government officials or military monanders (“funcionarios
publicos o mandos militares de alto nivel’/*hautsétionnaires de I'administration
ou chefs militaires”) and senior government offlsieand military commanders
(*funcionarios y jefes militares”/“hauts fonctioninas de I'administration et chefs
militaires”);201

191 Convention against Torture and other Cruel, Inaamr Degrading Treatment or Punishment.

192 |pjd.

193 United Nations Convention against Corruption.

194 |bid.

195 |Inter-American Convention against Corruption.

196 Criminal Law Convention on Corruption (Conventibio. 173 of the Council of Europe).

197 Rome Statute of the International Criminal Co(ttis term includes the Head of State (“Jefe de
Estado”/"chef d’Etat”), Head of Government (*Jefe Gobierno”/"chef de gouvernement”), a
member of a government (“miembro de un Gobierno®fnbre d’'un gouvernement”), a member
of a parliament (“parlamentario”/"membre d’un pamlent”), an elected representative
(“representante elegido”/"représentant élu”) angbaernment official (“funcionario de
gobierno”/"agent d’un Etat”).

198 Principles of International Law Recognized in tDearter of the Nurnberg Tribunal and in the
Judgment of the Tribunal, and Draft Code of Offemagainst the Peace and Security of
Mankind (1954).

199 Draft Code of Offences against the Peace andr8gaf Mankind (1996).

200 Draft Code of Offences against the Peace andr@8gaf Mankind (1996) (commentaries).

201 |bid.
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(e) State organ (“6rgano del Estado”/“organe dadt”);202

(f) person exercising governmental authority (“pmTa que ejerce
atribuciones del poder publico”/“personne qui exedes prérogatives de puissance
publique”)203

118. As in the case of the treaties, note shouldaken of the variety of terms
employed in English and the fact that they do nletags correspond to the terms
used in the other two languages.

119. The conclusion, therefore, is that there isteron that is used uniformly and
regularly to refer to the category of persons asatly in the present report.
Moreover, the terms used do not always cover als@es who might, following the
criteria described above, be included in that catggOn the contrary, some of the
terms listed in the two paragraphs above are fretiyaised to refer to only one
category of persons, leaving aside others who wdnyldlefinition enjoy immunity
ratione personaeBearing this in mind, and considering the earliéscussions in
the Commission and its use of these terms in itskwthe Special Rapporteur
believes it necessary to examine in greater déhailterms that appear in the actual
titte of the topic, namely, “official” in English,funcionario” in Spanish and
“représentant” in French; along with the terms ‘@m{ (“6rgano” in Spanish and
“organe” in French) and “agent” (*agente” in Spdniand “agent” in French). The
following is a brief analysis of the terms, as defil in both general and legal
dictionaries, with a view to determining their sabtlity.

“Funcionario”

120. According to theDiccionario de la Lengua Espafiola Real Academialae
Lengua the Spanish term “funcionario” (“official”) is dimed in the general sense
as “a person who holds a public post”, althougligentina, Ecuador and Uruguay
it can also mean “a high-ranking employee, paraclyl in the State hierarchy94
These two meanings are not essentially different.tile other hand, various legal
dictionaries refer to an official as “a person wiperforms functions in the
administration and is at the service of the Stating voluntarily become part of
its organizational structure, and earning his likebd from those functions?9s
“a person who serves in a public administratioraipaid professional relationship,
as regulated by administrative [aw’®é“a person who performs public functions and
is at the service of the State, having voluntabigcome part of its organizational
structure”207 and “a person who has been authorized to act infecial capacity”

202
203
204

205

206

207

Draft Articles on Responsibility of States fortémnationally Wrongful Acts.

Ibid.

Diccionario de la Lengua Espafiola, Real Academipdf®la de la Lengua22nd ed. Madrid,
Espasa, 2001. The definitions read in Spanish:s‘pea que desempefia un empleo publico”;
and “empleado jerarquico, particularmente en edtast.

Gran Diccionario Juridico DVEJ. Rosell and P. Castells, eds. Barcelona, DehMed991. The
Spanish text reads: “la persona que realiza furesade la Administracion y que esta al servicio
del Estado por haberse incorporado voluntariameardgeestructura organica del mismo,
haciendo de la funciéon asumida su medio habitualida”.

Diccionario Juridico EspasaMadrid, Espasa Calpe, 1991. The Spanish textsi€adjuellas
personas incorporadas a la administracion publeraupa relacion de servicios profesionales y
retribu”, idos, regulada por el derecho administat

Diccionario de Derechp2nd. ed. L. Rib6é Durén, ed., Barcelona, BoscB5l9he Spanish text
reads: “la persona que realiza funciones publicasty al servicio del Estado por haberse
incorporado voluntariamente en la estructura orgguliel mismo”.
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or “who exercises public functions, or holds a gowment post, either through
popular election or by appointment by a competeartharity”.298 |t should be said

in any case that the term “funcionario” is not gexlly used in Spanish-speaking
countries to refer to the Head of State, the Heh&Government, the Minister for
Foreign Affairs or other government ministers, umtihg, in some cases, other
political officials. The more frequent term used“mmandatario” or “dignatario” in

the case of the first group and “alto cargo” ort6afuncionario” for the others.

Furthermore, the term “funcionario” is not normallpused to refer to

parliamentarians either, who are called “repressets’; nor, although to a lesser
extent, to refer to persons who exercise judiciactions even though they are
usually officials in the administrative sense oé tlword.

121. The term “funcionario” is normally translated “fonctionnaire” in French,

and by “officer”, “official”, “civil servant” or “public servant” in Englisi?°°

122. In the case of the French term “fonctionnaité® non-specialized dictionaries
define it as a “public agent who, having been apped to a permanent post,
occupies a professional rank in the hierarchy o Btate administration”, or is
“appointed to exercise a public functioA*® and as a “person who performs a
public function” or “who has been appointed to arpanent post at the professional
level of a public administration??® In the legal dictionaries, the term
“fonctionnaire” means an “agent of a public bodyosk status in the civil service
entails appointment to a permanent post and tamé&epsional rank in the hierarchy”,
or a “person appointed to a permanent post and foradessional rank in the
hierarchy”212 as governed, based on this definition, by admiatste law?13|n the
Dictionnaire de Droit International Publican official is taken to be a synonym of
an agent of the State (“agent de I'Etat”) and idirkd as a “person normally
appointed to occupy a permanent post in the Stdmirdstration, who acts on
behalf of the State, having been authorized to @serpublic powers as recognized
by national legislation and under the authoritytled Government214
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Diccionario de Términos Juridicdand ed. |. Rivera Garcia, ed., Orford, New Hampsshi
Equity Publishing, 1985. The Spanish texts readu& que ha sido investido con la autoridad
de un cargo”, and “que ejerce funciones publicasnf de Gobierno, ya sea por eleccién
popular o por nombramiento de autoridad competente”

Diccionario Juridico en Cuatro Idiomase Docte, ed., Antwerp, Maklu Uitgevers, 1987.

Le Larousséhttp://www.larousse.fr/dictionnaires/francaishd definitions in French read:
“agent public qui, nommé dans un emploi permanarété titularisé dans un grade de la
hiérarchie des administrations de I'Etat” and “f@ine d’une fonction publique”.

Le Grand Roberthttp://gr.ovdep.com). The definition in Frenclads: “personne qui remplit
une function publique; personne qui occupe, enitgude titulaire, un emploi permanent dans
les cadres d’'une administration publique”.

Vocabulaire juridique G. Cornu et al., eds., Paris, Presses Universgaie France, 1987. The
definition in French reads: “agent d’une collectévpublique dont la situation dans la fonction
publique est caractérisée par la permanence depl@rdans lequel il a été nommé et par sa
titularisation dans un grade de I'hiérarchie”.

Lexique des termes juridique20th ed., Paris, Dalloz, 2013. The definitionFrench reads:
“personne nommée dans un emploipermanent et tisflardans un grade de I'hiérarchie”.
Dictionnaire de droit international public). Salmon et al., eds., Brussels, Bruylant, 200k
definition in French reads: “personne nommeée pawouper normalement un emploi permanent
dans I'administration de I'Etat et qui agit au ndm celui-ci, ayant été habilitée a I’exercice de
prérogatives de la puissance publique dans le caelsecompétences reconnues par la legislation
nationale et sous l'autorité du gouvernement”.
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123. Furthermore, attention should be drawn to thet that the English term

“official”, which will be examined later, has a lader meaning than “funcionario”
or “fonctionnaire”, although on occasion it can baan equivalent meaning. It
should also be borne in mind that the Spanish t&uncionario” can correspond

also to the term “civil servant”, which has a mdimited scope as a category
encompassing persons belonging to the “civil seVyiadefined as follows: “The

civil service is the body of officials ... whoseskait is to administer the government ...
under the control and direction of Ministers. ... Ciservants do not owe their
employment to political allegiance; they are redtd as to the political activities in
which they may engage, and remain in post notwahding changes of
government“215

“Représentant”

124. The French term “représentant” is defined he general dictionaries as “a
person who has received the power to act in theenafrsomeone, or who performs
an act in the name and on behalf of somedi€’and as “a person who represents or
who has received the power to act in its name so@&d'a person to whom a social
group entrusts political power to exercise it ia itame”, “a person who has been
elected or to whom power has been delegated thrargtelection (in particular
legislative power)” or “a person appointed to reymet a State or Government
before another State or Governmeft”.The Vocabulaire juridiquelegal dictionary,
however, defines the term “représentant” as “amaorgf an authority acting in the
public interest or sometimes even a person delgghtethat organ218 and states
that in international relations, the term is used designate more specifically
diplomatic representatives and representativesanternational organization. In a
similar vein, the dictionary also mentions reprdaéines in its definition of the term
“gouvernant” (“ruler”): “doctrinal term designatingll representatives, trustees or
holders of public power, in contrast to mere ageartd ordinary citizens21 For its
part, theDictionnaire de droit internationatiefines “représentant” as “an individual
duly invested with the power to speak, act andgnait and receive communications
on behalf of a subject of international law (a 8tadn international organization or
another entity), being capable, in so doing, ofalég binding said subject”. It
further states: “this term is applied in particuliar diplomatic agents ... and to

215 The New Oxford Companion to La Cane and J. Conoghan, eds., Oxford, Oxford/&rsity
Press, 2008. The clarification that follows is atetevant: “This fundamental division among
the personnel of central government, often recogphin foreign constitutions in a distinction
between ‘government’ and ‘administration’, is iretblnited Kingdom essentially a matter of
politics, not law. In law both Ministers and ci\dérvants are ‘servants of the Crown’”.

216 | e Laroussdwww.larousse.fr/dictionnaires/francais).The dictary gives the terms “agent” and
“mandataire” as synonyms. The definition in Fremnglas follows: “personne qui a recu pouvoir
d’agir au nom de quelqu’un, qui accomplit un acten@m et pour le compte de quelqu’un”.

217 e Grand Roberthttp://gr.bvdep.com).The definitions in Frencle as follows: “personne qui
représente, qui a recu pouvoir d’agir au nom ddguan”, “personne a laquelle un groupe
social confie le pouvoir politique, pour I'exercen son nom”, “personne qui a été élue, a regu
par élection la délégation d’un pouvoir (surtoutghuvoir Iégislatif)” or “personne désignée
pour représenter un Etat, un gouvernement, aupusalitre”.

218 \Jocabulaire juridique The definition in French is as follows: “organ&ige autorité agissant
dans un intérét public ou parfois méme délégatd@&eet organe”.

219 |bid. The definition in French is as follows: ftee doctrinal désignant, par opposition aux
simples agents et aux gouvernés, I'ensemble dagseptants, dépositaire ou titulaires du
pouvoir public”.
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delegates at an international conference or in agar of an international
organization”, and that it is “used by design tdkedainto account particular
situations, making it possible to avoid the usetld traditional terminology for
referring to heads of missio#20 Just as interesting is the definition in the same
dictionary of the term “représentativité (ou caeaetreprésentatif)” (representativeness
(or representative capacity)) as the “capacity mfoagan or person that appears as
the image or symbol of the nation which it embodidhis is one of the
characteristics attributed to Heads of State te tay”221

125. The term “représentant” is usually translabgdthe terms “representante” in
Spanish and “representative” in Englig¥ and also on occasion by “agent” in
English223

126. In Spanish, the word “representante” is define general terms in the
Diccionario de la lengua espafiolas that “which represents” and as the “person
who represents a ... communit§24 The legal dictionaries are no more explicit,
since they do not normally include the term “remmsinte” but only the definition
of “representacion” (“representation”), which isfubed as a group “of persons who
represent an entity, a community, a corporationaoGovernment225 or as “the
legal institution which makes it possible for a p@mn, the person represented, to act
through another, called the representative, whes @&t a legal substitute for the
former”.226 Lastly, in some dictionaries only the term “repetacién politica”
(political representation) is specifically definedyith a meaning unique to
constitutional law, namely the “relationship betwetde people and those who act in
their name as an embodiment of the body poli#€”.

127. The term “representative” is defined in thengml dictionaries as “a person
chosen or appointed to act or speak for anothestloers, in particular ... a person
chosen or elected to speak and act on behalf adretin a legislative assembly or
deliberative body”, or “a delegate who attends afepence, negotiations, etc., so as
to represent the interests of another person ourd28 In Black’s Law Dictionary

it is defined simply as “one who stands for or aots behalf of another”, also

making reference to the concept of “agef’?.
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Dictionnaire de droit international publicThe definitions in French are as follows: “persen
physique diment investie du pouvoir de parler, @)ade transmettre et de recevoir des
communications au nom d’un sujet de droit interom4il (Etat, organisation internationale ou
autre entité) et susceptible, ce faisant, d’engagesujet de droit”; “ce terme s’applique
notamment aux agents diplomatiques ... ainsi qu'agélégués a une conférence internationale
ou dans un organe d’'une organisation internatidnaled “utilisé a dessein pour prendre en
compte des situations particuliéres et permettadtiter I'emploi de la terminologie
traditionnelle utilisée pour se référer aux chedsniission”.

Ibid. The definition in French is as follows: ‘‘@&tére d'un organe ou d’une personne qui
apparait comme I'image ou le symbole de la Natiohl gncarne. Tel est un des caractéres
attribué encore aujourd’hui aux chefs d’Etats”.

Diccionario juridico en cuatro idiomas

Dictionnaire de I'anglais juridiqueParis, BMS, 2004.

Diccionario de la lengua espafiala

Diccionario de términos juridicos

Gran diccionario juridico DVE

Diccionario juridico Espasa

See www.oxforddictionaries.com.

Black’s Law Dictionary(B.A. Garner, ed.), 9th ed., St. Paul, West, 2009.
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“Official”

128. The term “official” is defined as “a personldiog public office or having
official duties, especially as a representative af organization or government
department230 |n Black’s Law Dictionary an “official” is defined as “one who holds
or is invested with a public office; a person eéettor appointed to carry out some
portion of a government's sovereign powers; alsontsd public official’231 These
definitions are not equivalent to that of “civilrsece”, defined as “the administrative
branches of a government” and “the group of pe@ployed by these branches —
civil servant”’232 or that of “civil servant233 defined as “a member of the civil
service”, and would correspond better to the cohoéffuncionario” examined above.

129. The term “official” is usually translated in®panish by “funcionaric34 or
“responsableZ35and into French by “fonctionnairé3ébut, as can be deduced from
the preceding paragraphs, these terms do not hgquéesaent or interchangeable
meanings for the purposes of the present report.

“Agent”

130. The Spanish term “agente” (agent) is definedhie Diccionario de la lengua
espafolaas a “person who acts with the power of anothbr'the legal dictionaries,
it is defined as a “person who acts, operates arfopms tasks in the name and on
behalf of another”, and the term “agencia de Gamiér(“government agency”) is
used in the sense of “an entity subordinate to gbeereign, created to perform a
government function237 In other legal dictionaries, it is defined as “therson who
acts or intervenes in the name of another, with grewo achieve a given ené38or

is simply offered as an equivalent to the concdpdministrative organd3® Lastly,

in one legal dictionary, the only reference to tteem is to “diplomatic agent240

131. In French the term “agent” is defined in thengral dictionaries as a “person
who performs certain tasks on behalf of an indiddor a community (a society,
government, State, etc.)”, and as an “employeehanfublic or private sector who
performs tasks under the control of an authorityth®e holder of certain positions
who plays the role of an intermediar§*! It is also defined as a “person entrusted

230
231

232
233
23

N

235
236
237
238
239
240
241

See www.oxforddictionaries.com.

Black’s Law Dictionary Black’s defines the term “officer” as “a persomavholds an office of
trust, authority, or command. In public affairsetterm refers especially to a person holding
public office under a national, State, or local govnent, and authorized by that government to
exercise some specific function”.

Ibid.

See www.oxforddictionaires.com.

English/Spanish and Spanish/English Legal Dictign@. M. Kaplan), 4th ed., Wolters Kluwer,
2013.

Ibid.

Dictionnaire de I'anglais juridique

Diccionario de términos juridicos

Gran diccionario juridico DVE

Diccionario de Derecho

Diccionario juridico Espasa

Le Laroussgwww.larousse.fr/dictionnaires/francais). The ad&ibns in French are as follows:
“personne qui accomplit certaines missions powdmpte d'un particulier ou d’'une collectivité
(société, gouvernement, Etat ...)"; “employé des eext public et privé exercant une fonction
d’exécution sous le contrdle d'une autorité, ouléiire de certaines charges jouant un role
d’intermédiaire”. The dictionary offers “émissairé¢’mandataire” and “représentant” as
synonyms.
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with the affairs and interests of an individualpgp or country, on behalf of which
he/she acts”, and is presented as a synonym ofctiomnaire”242 The legal
dictionaries, for their part, define an “agent” &my person in the service of a
public administration; in this sense, agents diffeom rulers, who alone have
representative capacity%3 as “any collaborator of a public service, mosteaft
administrative, associated for a certain periochwiite direct implementation of the
specific activities of that service and therefoe/grned by administrative law44
or as a “person recruited by the State, as an eyeplor as a contractor, to perform
certain functions”, and as being “entrusted witlbla functions, on a permanent or
temporary basis, on behalf of the State and looatrmunities or independent public
institutions”245In any case, the preceding definitions refer td'agent” essentially
from the perspective of State administrative laveTlegal dictionaries, however,
also refer to an “agent” in international law. Img connection, the meanings given
to the term in theDictionnaire de droit international publicare of particular
interest: “a person who acts on behalf of an inadional legal entity and is
entrusted by it with functions or missions, whetlparblic or private ...; a person
entrusted with diplomatic or consular functions; .a person entrusted with
non-diplomatic political representation functiongiihd “in the field of international
responsibility, organs of the State or of an in&gfonal organization246

132. In English, the term “agent” is defined in@ngric sense as “a person who acts
on behalf of another247 In legal terms, an agent is defined as “an empdoge
representative of a governmental body” (governmagént)248 and as “a person
appointed to act for the public in matters pertagnto governmental administration
or public business” (public ager?}® Black’s Law Dictionary also defines the
concept of “public power” as “a power vested inexgpn as an agent or instrument
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Le Grand Roberthttp://gr.ovdep.com). The definition in Frenchais follows: “personne
chargée des affaires et des intéréts d'un indivilun groupe ou d’un pays, pour le compte
desquels elle agit”.

Vocabulaire juridique The definition in French is as follows: “touterpenne au service d’'une
administration publique, en ce sens les agentspgisent aux gouvernants, qui ont seuls la
qualité de représentant”.

Lexique des termes juridiqueBhe definition in French is as follows: “tout ¢aborateur d'un
service public, le plus souvent administratif, asépour une certaine durée a I'exécution
directe de I'activité spécifique de celui-ci etaent a ce titre du droit administratif”.
Dictionnaire de droit international publicThe definitions in French are as follows: “persen
recrutée par I'Etat, sous statut ou sous contfat,dlaccomplir certaines fonctions” and
“chargée de fonctions publiques, a titre permamantemporaire, aussi bien pour le compte de
I'administration de I'Etat que pour celui des caliigités locales ou des établissements publics
autonomes”.

Ibid. The definitions in French are as followgetsonne qui agit pour le compte d’'une personne
juridique internationale, qui est chargé par ekkefdnctions ou de missions, soit publiques soit
privées ...; personne chargée de fonctions diploni@sgou consulaires ...; personne chargée de
fonctions de représentation politique sans caracdgolomatique ...”, and “en matiere de
responsabilité internationale: organes de I'Etatled’organisation internationale”. In a similar
vein, theVocabulaire juridiquedefines an “agent” as a “term sometimes used phodaatic
documents to designate a person entrusted by ar@ment with a mission, for example the
establishment of official relations with anotherv@onment”.

See www.oxforddictionaries.com.

Black’s Law Dictionary

Ibid.
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of the functions of the state”, on the basis thaibflic powers comprise the various
forms of legislative, judicial, and executive autity’. 250

uorgann

133. According to the Real Academia Espafiola, ayado (organ) is a “person or
set of persons who act in representation of an riegdion or legal entity in a
specific area of competenc@&3l In the Spanish legal dictionaries, the term “érgan
administrativo” (administrative organ) is defined &he persons who carry out a
public office”.252 This generic definition includes all types of onga those which
act in a representative and honorific capacityal as those which act in return for
remuneration as part of a professional career withe administration; those which
act by directing others, have the power to give mmands and enjoy prerogatives of
honour and dignity (authorities); those which agtimplementing the decisions of
others; and those which perform their functions ampermanent as well as on a
temporary basis.

134. The French general dictionaries define “orggjoegan) as “that which serves
as an intermediary or spokesperson” and as anitinigtn responsible for ensuring
the delivery of certain State service®¥3In the legal dictionaries, the term “organe”
is defined broadly, as the “person or service rasjjde for performing a given
constitutional, administrative or international @iion”.254 The Dictionnaire de
droit international publicdefines it as a “person, group or institution tigh which

a subject of international law performs certain dtions”, and it is “applied,
sometimes in a more limited way, to officials whaaynrepresent the State and
embody the State in international relations. Exaaapf organs in foreign affairs are
the Head of State, the Minister for Foreign Affagnsd diplomatic agents”. It is also
defined as, “in the field of international respdyility, a person or group considered
to be acting in the name of the State and whosg ad consequently attributed to
that State255 It should be noted that thRictionnaire de droit international public
defines the Head of State as the “supreme orgad’the Head of Government as
the “superior organ” of the Sta#es

135. Lastly, the term “organ” is defined in ti@xford English Dictionaryas “a
person, body of people, or thing by which some pggis carried out or some

250

251

252

253

254

255

256

Ibid.

Diccionario de la lengua espafiala

Diccionario de Derech@ndGran diccionario juridico DVE

Le Larousséwww.larousse.fr/dictionnaires/francais). The aéfions in French are as follows:
“ce qui sert d’'intermédiaire, de porte-parole” dimustitution chargée de faire fonctionner
certains services de I'Etatl.e Grand Robergives the latter sense in a similar form.
Vocabulaire juridique The definition in French is as follows: “personme service chargé de
remplir une fonction constitutionnelle, administv&t ou internationale déterminée”.

Dictionnaire de droit international publicThe definitions in French are as follows: “persen
groupe ou institution par laquelle un sujet de tiofernational remplit certaines fonctions”,
“appliqué parfois de maniére plus restreinte auxctmnnaires susceptibles de représenter
I'Etat, exprimer sa volonté dans les relations in&ionales. Par exemple: organes des relations
extérieures: chef d’Etat, ministre des affairesiétyéres, agents diplomatiques, etc.”, and “dans
le domaine de la responsabilité internationalespene ou groupe considéré comme agissant au
nom de I'Etat et dont les actes sont par conséquepités a cet Etat”.

Ibid.
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function is performed257 It has not, however, been given a separate emtrthé
legal dictionaries consulted.

Conclusions

136. The terminological analysis carried out abtesds to the conclusion, from the
outset, that the terms “funcionario”, “official” dn“représentant” have different
meanings. As indicated at the beginning of thisorgpthese terms do not have
uniform or equivalent meanings and therefore cam®tised interchangeably in the
various language versions of the draft articles.

137. Of these three terms, only “official” seemstable for use in a broad sense
which generally makes it possible for it to be apglto all categories of persons
covered by immunity from criminal jurisdiction. Hawer, its equivalents in

Spanish and French (“funcionario” and “fonctionreg)r do not seem to offer the

same flexibility.

138. Moreover, it should be noted that the termmtiionario” and “fonctionnaire”
are intricately linked to the conception of an adisirative system in which there is
a clear distinction between the government andatiministration, with the latter
being the permanent bureaucratic machinery at #éreice of the State, in general,
and the government in particular. In such casefi¢afls” (“funcionarios” or
“fonctionnaires”) are, strictly speaking, permangrinked with the administration
and serve the State within the administration, bué not part of the political
apparatus and usually do not perform representdtinetions, unlike members of
the government, in the broad sense of the wordhis connection, it appears that
the terms “official”, “funcionario” and “fonctionriee” are not the most suitable for
designating the group of persons who are the stilojethe present report.

139. On the other hand, the term “representatived &s equivalents in the other
languages put the emphasis on the representativacity of the persons to whom
they apply. This therefore raises the question Wwhethe term in question is the
most suitable for referring to all the categoridspersons to whom immunity from
foreign criminal jurisdiction may apply, includingeads of State, judges, military
officers and police officers, to name but a fewisTQuestion is particularly relevant
in the context of the present topic because therhdtional Law Commission has
concluded that persons who can benefit from immurdate those who either
represent the State or perform public functionsthiis connection, it is important to
consider the need to differentiate the represevgatiapacity of a person from the
possibility of that person’s acts being considetedhave been “carried out in an
official capacity”, or to be attributable to thea®. The person’s representative
capacity is governed by norms of international iawhe case of the Head of State,
the Head of Government and the Minister for Foreddfairs. However, all persons
who may enjoy immunityatione materiaemay not necessarily have representative
capacity per se, given that this capacity wouldetepon the norms of domestic law
that confer powers and functions to them and tloaistitute the legal basis on which
they perform acts for which they may one day claimmunity from criminal
jurisdiction. Consequently, the term “representatialso does not appear to be the
most suitable for referring in general to all persowho are the subject of the
present report.
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140. Of course, international instruments do netagls use identical terms to refer
to the same categories of persons, given the ne¢ake into account the necessary
flexibility imposed by multilingualism on the drafg of international legal texts.
On the other hand, it should be borne in mind tttee Commission itself has
sometimes used different terms in different draftickes to refer to the same
categories of persons. However, an analysis ofligie of terms in paragraphs 115
and 117supra confirms the tendency to always use the same termelatively
similar terms to refer to the same categories ofpes in a specific instrument.

141. The Special Rapporteur believes that this sgmectice should also be
followed in the case of the draft articles on imrtynfrom foreign criminal
jurisdiction; in this connection, consideration sk be given to the use in all
language versions of the terms “agent of the State®organ of the State”. Both
terms have the advantage of being ordinarily usethiernational practice to refer
to a person connected with the State and who acteé name and on behalf of the
State. Furthermore, the broad meaning that botmgeseem to usually generate
allows them to be used in an all-encompassing sdoseefer to persons who
represent the State internationally as well asdmspns who perform functions that
involve the exercise of governmental authority. thgsboth terms have been used
previously in the treaties analysed and by the rhrddonal Law Commission.
However, it should be noted that the Commissionedptor the term “organ” in
relation to two topics which, despite their conaeggdt and methodological
differences, are still related somewhat to immunilsom foreign criminal
jurisdiction, namely jurisdictional immunities oft&8es and their property, and the
responsibility of States for internationally wromdjfacts. Although in both cases the
term “organ” refers to persons and entities, naghpmevents it from being used in
the present topic to refer to persons exclusivEhe use of the term “organ” offers
another advantage in that it seems more suitabledferring to the Head of State
and the Head of Government, in respect of whomtéhm “agent” is not frequently
used in legal practice or in diplomacy.

142. Consequently, the Special Rapporteur beligtias the term “organ” is more
suitable for referring to all persons who may enjoymunity from foreign criminal
jurisdiction, and therefore suggests that the Cossion take action during the
current session on the designation of persons wiyethis immunity, by amending
the title of the topic and indicating that the tetafficial” used in the draft articles
that have already been adopted should be replagetbigan”. Nonetheless, until
the Commission makes a decision in that regardh botthe present report and in
the draft articles included herein, the term “oifffi¢ in English, “funcionario” in
Spanish and “représentant” in French will continleebe used on a provisional
basis.

General concept of an “official” for the purposes 6the draft articles

143. The draft article proposed below is based lom preceding analysis of the
criteria for defining the concept of an “officiallt takes into consideration the
existence of two categories of persons who arerlgladifferentiated by the type of
immunity applicable to them: immunityatione personaeor immunity ratione
materiae In this connection, each category is addresseal Separate subparagraph.
The proposed definition also takes into accountdtieeria for defining the concept
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of an “official” listed in paragraph 108upra and captured in subparagraph (ii)
below.

144. Given that the definition contained in the pweed draft article refers to any
person who enjoys immunity, bothtione personaendratione materiagit should
be incorporated into the draft article on definitsoor terminology, which would
become subparagraph (e). The proposal is thereforénclude the following
subparagraph in draft article 2 (before 3):

Draft article 2 (before 3)
Definitions

For the purposes of the present draft articles:
(e) State official means:

(i) The Head of State, the Head of Government nedMinister for Foreign
Affairs;

(i) Any other person who acts on behalf and ie thame of the State, and
represents the State or exercises elements of gmeartal authority, whether
the person exercises legislative, executive or giadifunctions, whatever
position the person holds in the organization &f 8tate.

Subjective scope of immunityatione materiae

145. As indicated in paragraphs 12 andsura determining the persons to whom
immunity ratione materiaeapplies is one of the normative elements of thsetof
immunity from criminal jurisdiction. The first cetion for identifying these persons
is the existence of a connection with the Stateictvhjustifies the recognition of
their immunity from criminal jurisdiction in the farests of the State, in order to
protect the sovereign prerogatives of the Statds Tonnection with the State is
therefore a central element in defining the conad@n “official”.

146. This connection is related to the concept ar ‘act performed in an official
capacity”, which constitutes the second normativement of immunityratione
materiae but which cannot be identified or confused withme. On the contrary, for
the purposes of defining the subjective scope of thpe of immunity, reference to
the connection with the State must be confinechdbservation that the individual
may act in the name and on behalf of the Statefopming functions that involve
the exercise of governmental authority. Accordingly define the concept of an
“official” for the purposes of immunityatione materiaethe specific content of the
act performed by the individual should not be taketo consideration; said content
is related to the concept and limits of “acts pemfed in an official capacity” and,
therefore, will be analysed in the next reportshort, the existence of a connection
between the beneficiary of immunitgtione materiaeand the State should be taken
to mean that the person in question is in a positm perform acts that involve the
exercise of governmental authority. Whether a sfpeeict performed by an official
benefits from that immunity or not would dependtbe existence or non-existence
of the two normative elements of such immunity, eymvhether the act in question
can be deemed an “act performed in an official ca&gg and whether said act was
performed by the person at a time when he or sheamaofficial of the State.
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147. This is an important detail because, givenvadety of State practices, it is
possible to find persons who have formal connedtiamith the State but are
nonetheless not assigned to functions involving #eercise of governmental
authority. They include doctors, professors, trasgstem operators, administrative
officials or personal service staff members whosome national administrations,
have an official role but could not be consideredas-a rule and based solely on
this link with the State — to perform functions ithe exercise of elements
governmental authority. In this connection, it slibibe recalled that although
officials are afforded immunity from foreign crimah jurisdiction in order to
guarantee State sovereignty, such immunity can belyecognized for persons who
are in a position to exercise State prerogativegomernmental authority.

148. The International Law Commission had previguatidressed the concept of
governmental authority but without defining it. Hewer, in the elaboration of the
Draft Articles on Responsibility of States for Im@tionally Wrongful Acts, it used

the expression on various occasions and, in the ntemtaries to the relevant
articles, it gave some isolated examples of whaistitutes governmental authority,

including the functions of the polic®8 powers of detention and discipline pursuant

to a judicial sentence or to prison regulations, iarmigration control and
guarantine25® The lack of a definition of the concept of “goverental authority”
may be ascribed to the variety of scenarios that eaist in practice and that
necessitate a case-by-case analysis. “Of particat@ortance will be not just the
content of the powers, but the way they are coeférr. the purposes of which they
are to be exercised and the extent to which théyeist accountable to government

for their exercise2%0 In any case, there is no doubt that the concept of

“governmental authority” must be understood in add sense to include the
exercise of legislative, judicial and executive nogatives.

149. In any event, the relevant element for theindédén of an “official” for the
purposes of immunityratione materiaeis the possibility that the person may
exercise elements of governmental authority basedthee powers conferred by
domestic law. Accordingly, the rank of the officialnot, in and of itself, a sufficient
or autonomous element to warrant a conclusion tihatperson is a State official for
the purposes of the present topic. The practicdyard supra makes it clear that
immunity ratione materiae is ordinarily claimed in relation to high- and
mid-ranking officials; claims of such immunity irspect of low-level officials are
extraordinary, having occurred on very few occasiohhis practice confirms the
point mentioned above, since high- and mid-rankafficials are most often the
ones empowered to perform functions in exercisemelgs of governmental
authority. However, that other low-ranking officsalmay exercise the same
prerogatives in specific circumstances cannot Hedrwutprima facie Clearly, the
existence of a connection with the State that uperson in a position to exercise
governmental authority does not depend automatiaail formal criteria such as the
person’s rank or the legal status of the post @r filmction performed; rather, the
weight that these formal elements may have in deit@ng whether a person may
exercise elements of governmental authority wilpeled on each specific situation

258 See A/56/10 and Corr.1, para. 77, para. 6 ofitte@ductory commentary to chap. Il of the draft
articles and para. 5 of the commentary to drafickts.

259 |bid., para. 2 of the commentary to draft artible

260 |bid., para. 6 of the commentary to draft artibleThe Commission stated at the time that “what
is regarded as ‘governmental’ depends on the pddicsociety, its history and traditions”.
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and requires a case-by-case analysis. In shodarnhot be concluded that persons
who have a connection with the State that allowesrthio be considered officials in
the broad sense necessarily enjoy immunitione materiag nor can it be
concluded that only high-ranking officials enjoyckuimmunity.

150. Lastly, it should be noted that, as the Comsiois has indicatedét a former

Head of State, a former Head of Government andrando Minister for Foreign
Affairs may also benefit from immunityatione materiae Such persons should
therefore been considered as being included insttoge of this type of immunity,
since there is no doubt that during their term ffice they all had a connection with
the State that put them in a position to exercideegnmental authority.

151. In the light of the foregoing, the followingadt article is proposed; it follows
the same pattern as the draft article on the stibjescope of immunityratione
personaeadopted by the Commission in 2013.

Part Three
Immunity ratione materiae

Draft article 5
Beneficiaries of immunityratione materiae

State officials who exercise governmental autlyobenefit from immunity
ratione materiaein regard to the exercise of foreign criminal gdiction.

Future workplan

152. In her next report, the Special Rapporteuppses to conclude her analysis of
the other normative elements of immunigtione materiag namely the concept of
an “act performed in an official capacity” and tteamporal scope of the immunity.
She also proposes to address the exceptions to mitynfrom foreign criminal
jurisdiction. With that report, she will concluderhstudy of the substantive aspects
of the immunity, reserving the procedural aspebtsdof for a subsequent report.

261 See draft article 4, para. 3, as well as the cemtary to that draft article, in particular para. 7

thereof (A/68/10, paras. 48 and 49).
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Proposed draft articles

Draft article 2 (before 3)
Definitions

For the purposes of these draft articles:
(e) State official means:

(i) The Head of State, the Head of Government dredMinister for Foreign
Affairs;

(i) Any other person who acts on behalf and ie thame of the State, and
represents the State or exercises elements of gmeartal authority, whether
the person exercises legislative, executive or giadi functions, whatever
position the person holds in the organization & 8tate.

Part Three
Immunity ratione materiae

Draft article 5
Beneficiaries of immunityratione materiae

State officials who exercise elements of governtakenuthority benefit from
immunity ratione materiaan regard to the exercise of foreign criminal adiction.
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