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I. BBenenmue

1. Ha cBoeli matpaecsat aesstoit ceccuun (2007 rox) Komuccns MexayHapogHOTO
npaBa (mamee — Komuccusi) mocTaHOBHIIA BKIIOYHTH B CBOIO MPOrpaMMy paboThI
TeMy «VIMMyHHTET AOJKHOCTHBIX JIMII TOCYJapCcTBa OT HMHOCTPAHHOM YTOJIOBHOI
IOPUCOUKIINM» U Ha3zHadmia mo Heil CrnenuanpHOTO Hokiamumkal. Ha 3Toit ke cec-
cun Kommccus mpocmna Cekperapuar MOATOTOBUTH CIPABOYHOE HCCIIEIOBAHHE IO
NaHHOU TeMeZ2.

2. Ha mectunecsroi ceccuu (2008 rox) Komuccus paccmorpena Ilpensapureis-
HBIM okJan o teMe (nanee — IIpeaBapuTenbHbBIN /:[oxnaz[)3. Komuccun Ob11 Takxke
npencrasieH Memopanaym Cekperapuara mo JaHHOU TeMe (najee — MemopaHayMm
Cexperapuara)®. B CBSI3M ¢ OTCYTCTBHEM CIIEyIOIIEro Jokiaga Komuccus we cMor-
Jla paccMaTPUBAaTh 3Ty TEMY Ha CBOEH mecThaecsaT nepBoit ceccun (2009 rox).

3. Bropoii moknan CrnenuanbHOTO MOoKjiIamuuka (manee — Bropoi moknam) ObLT
npexacrasieH B Cekperapuar yXe B XOJe€ LIECThAECAT BTOpoil ceccuu Komuccuu
(2010 rox), u Komuccus He UMesia BO3MOKHOCTH €I0 PACCMOTPETh .

4. B IlpenBaputenbHOM JoKJIaze ObLIa KPaTKO U3J0KEHA UCTOPUS PACCMOTPEHUS
Komuccueit 1 MHCTUTYTOM MeXIyHapogHOTO mpaBa (mamee — MHCTHTYT) Bompoca
00 MMMYHHTETE IOJDKHOCTHBIX JHI[ TOCYZAapCTBa OT WHOCTPAHHOMW IOPHUCIHMKIIHH,
odepUeH Kpyr BOIPOCOB, KOTOpHIE IpeayiararoTcs Ijs paccMoTpenus: Komuccueit Ha
MpeABapUTEIbHOM dTane paboThl HaJX TeMoi. B WX udmcie Bompoc 00 MCTOYHUKAX
WMMYHUTETa JTOJDKHOCTHBIX JIMII TOCYZapCTBAa OT MHOCTPAHHOM YTOJIOBHOM FOpPHC-
IUKIHUH; BOIPOC O COMACPKAHHWH IMOHITHH «MMMYHHTET» WU «IOPUCIUKIIHSY, «yTO-
JIOBHASI IOPUCOUKIUI» U KAMMYHHTET OT YTOJIOBHOW FOPUCIUKIIUN» U O COOTHOIIE-
HUHM UMMYHHUTETA U IOPUCAUKIINN;, BOIPOC O THIOJOTHA UMMYHHUTETA TOJKHOCTHBIX
JUI TocyaapcTBa (MMMYHHTET ratione personde M UMMYHUTET ratione materiae);
BOIpoc 00 000CHOBaHUM UMMYHHTETA JOJDKHOCTHBIX JIMI] TOCYJAapCTBa M O COOTHO-
OIEHUH HMMYHHTETa IOJDKHOCTHBIX JIMI] C MMMYHHTETOM YJICHOB CIHEHHATBHBIX
muccuii’,

5. Hapsny ¢ atum B [IpenBaputenbHOM A0KiIaae ObIIM 0003HAUYEHBI BOIIPOCHI, KO-
TOphle, 10 MHEHNI0 CHenuanspbHOTO JOKIaI4nKa, HEOOX0IUMO PacCMOTPETh ISl Ol-
penenenus cepsl oxBaTa HacTOSIIEH TeMbl. B KauecTBe TaKOBBIX OBUIH, B YaCTHO-
CTH, PacCCMOTPEHBI: BOIIPOC O TOM, KaKHW€ AOJDKHOCTHBIE JHUIA TOCYIapCTB — BCE
WM TOJBKO YacTh M3 HHUX (HAIpHUMeEp, TOJIBKO TJIaBhl TOCYJapCTB, IJIaBHl IPaBH-

Ha cBoem 2940-m 3acenanuu 20 uronst 2007 rona (Oguyuanvrsie omuemsr I'enepanvroil
Accambneu, wecmvoecam emopas ceccus, Jonornenue Ne 10 (A/62/10), myskr 379). B nynkre 7
pe3omtonnu 62/66 ot 6 nexadpst 2007 rona 'eHepanbHas AccaMOres MpUHsIA K CBECHUIO
peuienue KoMmuccuu o BKIIOUEHUN TaHHON TEMBI B e mporpamMmy padotsl. Tema Obliia BKIIIOYEHA
B JIOJITOCPOYHYIO ITporpamMmy pabotsl Komuccuu Ha ee nsatbaecsat BocbMoit ceccun (2006 rox) Ha
OCHOBE IPEJIOKCHHUS, COIEPIKAILEToCs B puiiokeHnn A K fgokinany Komuccuu (Oguyuanshsie
omuemul 'enepanvroii Accambneu, wiecmovoecam nepsas ceccus, /Jonoanernue Ne 10 (A/61/10),
MyHKT 257).
2 Oguyuanvrvie omuemul ['enepanvroii Accambneu, wecmovoecam 6mopas ceccus,

Honoanenue Ne 10 (A/62/10), myHkt 386.
* A/CN.4/601.
* A/CN.4/596 u Corr.1.
S Oduyuanvrvie omuemel I'enepanvroii Accambneu, wecmvoecam nAmas ceccus,

Jononnenue Ne 10 (A/65/10), nynkr 343.
6 IIpenBaputenbHbIil noKnam, TyHKTs 27—-101.
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TEJbCTB, MUHUCTPhI HHOCTPAHHBIX JIEJ) — JIOJKHBI OXBAThIBATHCS OYAYIIUMHU MPO-
€KTaMH PYKOBOJISIIIHUX MPUHIMIIOB UJIM IPOEKTAMU CTaTe#l, KOTOPBhIE MO OBl OBITH
noarotoBieHbl KoMuccueil B pesyibraTe pacCMOTPEHHUs JAaHHON TEeMbI, BOMPOC 00
ONpEee/ICHUU MMOHATHS «TOJDKHOCTHOE JUI0 TOCYAapCTBa»; BOMPOC O MPU3HAHUHU B
KOHTEKCTE HACTOSIICH TeMBbI, BOMPOC 00 UMMYHUTETE UYJICHOB CEMEH JOKHOCTHBIX
JIHI TOCYyapCeTBa .

6. Kpome Toro, B kadyecTBe BONPOCOB, KOTOPHIE, IO MHEHUIO CHEeNNaabHOro J0K-
JlaJ9rKa, HeoOXOMMMO PaccMOTPETh UIsl OINpeiesieHus] cepbl 0XBara TEMbI, ObUIH
0003HaueHbI: BOIPOC 00 00beME UMMYHHUTETA, KOTOPBIM IOJB3YIOTCS T€ JEHCTBYIO-
1ye U OBIBIINME JOJKHOCTHBIC JIMIA, KOTOpbIE OyAyT OXBaThIBaThCs OyAyIIMMU IPO-
€KTaMHU PyKOBOJSIIINX MPUHIMUIIOB WM CTAaTel; BONMPOC 00 OTKa3ze OT UMMYyHHUTETa
(¥, BO3MOXHO, IPyrHe MPOIELypPHbIe aCIEKTh HMMYHUTETA)".

7. BI:IBOI[I)I, CACIaHHBIC CHCHI/IaJ'II)HI)IM JAOKJIAJYUKOM B PpE3yibTaTe aHajun3a,

OpoACIaHHOIO B Hpe,I[BapI/ITCJ'II)HOM AOKJIage, COACPIKATCA B €ro IMYHKTax 102 mn
9

130°.

SN

Tam xe, myHkTel 125-129.
Tawm xe, myHKT 4.

9
«102) a) OCHOBHBIM HCTOYHMKOM MUMMYHHTETA JOJKHOCTHBIX JIMI] TOCYAapCTBa OT

WHOCTPAHHON YrOJIOBHOM IOPUCAMKIIUN SIBISICTCS MEXK/yHApOAHOE IIPaBO, B YaCTHOCTH,
00BIYHOE MEXAYHAPOAHOE MPAaBO.

6) IOpucaukuus ¥ IMMYHHTET — B3aMMOCBSI3aHHBIE, HO pa3judHble sBicHUs. B
paMkax HacTOsIIEH TEeMBbI CIEAyeT OTPaHUYUTHCSI PACCMOTPEHUEM HMMYHUTETA U HE
paccMarpuBarh 10 CYIHISCTBY BOTIPOC O FOPUCIUKIIMU KaK TaKOBOA.

B) YrojoBHas IOPHUCIUKIUS FOCYIapCTBA, KaK M IOPUCAUKLHNS TOCYAapCcTBa B LIEIOM,
peanusyercsi B BHJC 3aKOHOAATEIbHOMN, HCIIOJIHUTEIBHON U CyneOHOM opucaukunu (1ubo B BUIE
3aKOHOJATEIBHOW M UCIIOJHUTEIBHOMN, €CJIU MOJ| MOCJIeIHEH MOHUMATh KaK UCIIOJHUTENIbHYIO,
TakK M CyneOHYI0).

r) HMcnonHurtenpHas (MJIM UCIONHUTENbHAS U CyaeOHas1) yrOJIOBHAs IOPUCIUKIUS, UMEsI
o0IIue YepThl ¢ TPaXKJaHCKOH FOPUCAUKIIMCH, OTINYACTCS OT Hee, B TOM YHCJIE U TeM, YTO
MHOTHE YyTOJOBHO-TIPOLIECCyabHbIC ICHCTBUS OCYIIECTBISIOTCS 10 CyAeOHOW cTaauu
opuaudeckoro npomecca. CooTBeTCTBEHHO, yKe Ha TO0CYAeOHOM cTaauu BOIPOC 00 UMMYHHUTETE
JIOJDKHOCTHBIX JIML TOCYAapCTBa OT HHOCTPAHHOMN yrOJIOBHOW IOPHCIMKIUU HMeeT OoJblIoe
3HAYECHHUE.

1) VIMMyHHTET HOJDKHOCTHBIX JIMI[ OT MHOCTPAHHON IOPUCIUKIIUH — 3TO HOpMa
MEXIYHapOHOTO IIpaBa M COOTBETCTBYIOIIEE €/ IIPaBOOTHOIIECHNE, B KOTOPBIX IOPUINYECKOMY
npaBy OeHeduLIMapus HAa TO, YTOOBI B OTHOLIEHUU HETO HE OCYLISCTBISIACh HHOCTPaHHAs
FOPHUCIUKIMSI, KOPPECIIOHAUPYET IOPUIUUECKOE 0053aTeIbCTBO HHOCTPAHHOIO TOCYIapCTBa HE
OCYILIECTBIATh PUCAUKIUIO B OTHOLICHUHU JAHHOTO JHULA.

e¢) VMMyHHUTET OT yroJIOBHOU IOPUCIAUKIIUH — ITO UMMYHHUTET TOJIBKO OT
HCIIOJIHUTENBHOM U CyAeOHON IOPUCIUKIIUYU (MIIH TOJIBKO OT UCIIOJIHUTENBHOM, €CIU N0 Hel
TMMOHUMATh KaK UCIIOJHUTEIBHYIO, TaK U CYIeOHYI0 FopUCIUuKINi0). TakuM o6pa3om, 3TO
HMMYHHUTET OT YTOJIOBHOIO MpPOIecca UK OT YIOJIOBHO-IIPOLIECCYaNIbHBIX ICHCTBUMN, HO HE OT
MaTepHuajIbHOrO IpaBa HHOCTPAHHOIO rOCyapCcTBa.

k) VMMyHHTET TOKHOCTHBIX JIMI] TOCYyJapCcTBa OT HHOCTPAHHOM YroJoBHOM
FOPUCIUKIIMA UMEET MPOIEeCCYalbHbIH, a He CyOCTaHTHUBHBIN Xapaktep. OH sBisieTCs
MPENTCTBUEM Ha IYTH Pealii3allii yroJIOBHOW OTBETCTBEHHOCTH, HO HE UCKJIIOYAET €€ B
TPUHIHTIC.

3) JleiicTBHS, KOTOPBIE JOJDKHOCTHOE JIUI[O COBEpIIaeT B OPHUIIHATILHOM KaueCTBe,
MPUCBAUBAIOTCS rocyaapcTBy. [103TOMY AOIKHOCTHOE JIUIIO 3aM[UIIEHO OT YTrOJIOBHOM
FOPUCIUKIIMA HHOCTPAHHOIO TOCYy1apCcTBA MMMYHHUTETOM ratione materiae. Ho 310 He uckiaovaer
OJIHOBPEMEHHO MPUCBOCHHS ITUX JACHCTBUH JIHILY, KOTOPOE UX COBEPIIHIIO.

1) 3a UMMYHHUTETOM JOJDKHOCTHOTO JIMLa, OyAb TO MMMYHHTET ratione personae uiu
MMMYHHUTET ratione materiae, u ero 0eHeHIIHapUsIMU B KOHEYHOM CYETE CTOUT rOCYIapCTBO,
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8. Bo Bropom moknase ObuM paccMOTpEHBI: BONpoc 00 00beMe HMMYHHTETa
JIOJDKHOCTHOTO JIMIIAa OT MHOCTPAHHOM YTOJIOBHOHM IOPUCIUKIMH 110 OOIIEMY MpaBH-
7y, BKJII0Yasi BONIpOC 00 UMMYHHUTETE ratione materiae, KOTOPbIM 00JIalaloT 1Mo 00-
1IeMy TIpaBHUIY BCe JEHCTBYIOIIME U GbIBIINE JOKHOCTHBIE JIHIA TOCYIapcTBa'’, n
BOIIpOC 00 UMMYHUTETE ratione persondae, KOTOPbIM 001alai0T TOJIBKO HEKOTOPHIE
BBICOKOIIOCTABJICHHbIE JICHCTBYIONIHE IOKHOCTHBIC JHIA''; BOIIPOC O TOM, OT Ka-
KHX JIEMCTBUH rocCymapcTBa, OCYIIECTBISIONIETO YTOJIOBHYIO IOPUCIUKIHIO, 3alllH-
IaeT HMMyHHTET'’; BOIPOC O TepPUTOPHANBHOH cdepe HelCTBHS HMMYyHHTETa
JIOIKHOCTHOTO JIHIA'”; BOIIPOC O TOM, €CTh JIH MCKIIIOYEHHs U3 IIPaBHIa 006 HMMY-
HUTETE, B YaCTHOCTH, B CIIy4ae COBEPIICHHS JOJDKHOCTHBIM JIMIIOM TSDKKHX IIPECTY-
IUICHHMI [0 MEXKIyHAPOIHOMY HpaBy .

9.  OOmuwue BBIBOABI, cAenanHble CrienuanbHBIM JOKJIAAUYNKOM B pe3ysbTare aHa-
JIM3a, IPOJIEIaHHOTO BO BTOpOM J0Knaze, coaepikarcs B ero myHkre 94",

SIBIISIIOLIEeCs €IMHCTBEHHBIM 00J1a1aTesieM NpaBa 0TKa3aThCs OT UMMYHHUTETA JIOJDKHOCTHOTO
JMna.

K) MMYHHUTET JOJDKHOCTHOTO JIHIIa OT HHOCTPAHHOM YTOJOBHOM IOPUCIUKIMHA UMECT
HECKOJIbKO B3aUMOJIOMOJIHSIONIMX U B3aMMOCBSI3aHHBIX 000CHOBaHUM: (PyHKIIMOHAIBHO-
NPEACTAaBUTENIBCKOE; MEXAYHAPOIHO-IPABOBbIC IIPUHIIUIIBI CYBEPEHHOI'0 PaBEHCTBA IOCYIapCTB
¥ HEBMEIIAaTeILCTBA BO BHYTPEHHUE JIeJ1a; HEOOXOANMOCTh 00€CIIedeHNs CTaOUIBHOCTH
MEXIyHapOIHBIX OTHOLICHUH W HE3aBUCHUMOTO OCYIIECTBICHHS TOCYJapCTBAMHU UX
JeATEBHOCTHY .

«130) a) B pamkax HacTosilel TEMbI peub UJET TOJIBKO 00 UMMYHHUTETE JOJKHOCTHBIX JIHUIL
OJHOTO IrOCyJapcTBa OT HalMOHAJIBHOM (a He MEXAYyHAPOIHOW) YroJIOBHOH (a HE rpa)AaHCKOH
WM aJMUHUCTPAaTUBHON) IOPUCIUKIIUU JPYrOro rocyaapcTaa (a He rocyapcTBa, Ha ciiyxoe
KOTOPOTO HAXOAHUTCS JIUIIO).

0) pemyiaraercsi OXBaTUTh HACTOSIIECH TEMOH BCeX AOKHOCTHBIX JIUI] TOCYIapCTBa.

B) MOHO HOMBITATHCS ONPEACITUTH NOHITHE «IOKHOCTHOE JIMIIO FOCYIapCTBay st
HACTOSIICH TEMbI HJIM ONPEACIUTD KPYT JHI], KOTOPBIX BKIIIOYAET 3TO NOHATUE JUIS Lesei
HACTOSIIIEA TEMBI.

r) K uuciny BBICOKOIIOCTABICHHBIX AOJKHOCTHBIX JIHL, KOTOPBIE MOJIb3YIOTCS 110
JIOJDKHOCTH TIEPCOHAIBHBIM UMMYHHUTETOM, OTHOCSITCS, IIPEXK/I€ BCETO, INIaBhl TOCYAapCTB, IIIaBbl
MPAaBUTENICTB U MUHHUCTPHI HHOCTPAHHBIX JEJI.

) MOXHO MOMBITATHCS OYEPTUTH KPYT MHBIX, IOMHUMO yKa3aHHOUM TPOWKH,
BBICOKOIIOCTABJICHHBIX JOJKHOCTHBIX JIUI], KOTOPBIE MOJIb3YIOTCS UMMYHHUTETOM ratione
personae. BeigenuTh TaKUX JIMI] U3 YHCJIa BCEX BBICOKOIIOCTABICHHBIX JOJKHOCTHBIX JIUIT
MOXKHO, €CJIH YIaCTCs ONPEASIUTh KPUTCPUN MM KPUTEPUH, 00YCIOBIMBAIOLINE 0COOBIN cTaTyC
9TO# KaTeropuu BBHICOKOINOCTABICHHBIX JOKHOCTHBIX JIHIL.

e) llenecooOpa3HOCTh JalbHEHIIETO0 PACCMOTPEHHS B paMKaxX HaCTOSIICH TEMbI
BOTIPOCA MPHU3HAHUS U BOIIpOca 00 MNMMYHHUTETE WICHOB CEMEH BBICOKOITOCTABICHHBIX
JIOJDKHOCTHBIX JIMII BBI3BIBACT COMHEHUS.

Bropoii goxnazn, myHKTH 21-34.

Tam xe, nyHKTBI 35-37.

Tam xe, myHKTb 38—51.

Tam xe, myHKTBI 52-53.

Tawm xe, myHKTBI 54-93.

«94) a) B 1EIOM UMMYHHUTET JOJPKHOCTHOTO JIMIIAa TOCYAapCTBa, KaK U CaMOro rOCy1apcTBa,
OT UHOCTPAHHOM IOPUCIUKIIUH SIBISICTCS OOIIMM IIPABUIIOM, a €r0 OTCYTCTBHE B TE€X WM HHBIX
ClydasiX — HMCKJIIOYCHHEM U3 3TOrO MPaBHIIA;

b) OOJIKHOCTHBIE JIMLA TOCYAApCTBa MOJIb3YIOTCSI HUMMYHUTETOM ratione materiae ot
WHOCTPAHHOU YTOJOBHOU IOPUCAUKIIUHU, T.€. UMMYHUTETOM B OTHOIIEHUU J1€HCTBUI,
COBEpUICHHBIX B O(HIIMATBHOM KaueCTBE, MOCKOJIbKY 3TH JACHCTBHUS SBISIIOTCS ICHCTBUAMU
CaMOoro rocyapcTna, Ha CIy»0e KOTOPOro OHU COCTOSIT;

C) HeT 0OBEKTUBHBIX OCHOBaHUH ISl TOTO, YTOOBI IPOBOJUTD PA3JIMUUS MEXKITY
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[IPUCBOCHHUEM IOBEICHHUS IS 1IeJIei OTBETCTBEHHOCTH, C OAHOW CTOPOHBI, U JUIs Leieit
HMMYHHTETa, — C APYroi. Bpsan nu ecTb OCHOBaHUS yTBEPKAATh, UTO OJUH U TOT )K€ aKT
JIOJDKHOCTHOTO JIMIIA JUIS 11eJIe OTBETCTBEHHOCTH roCyaapcTBa NPUCBAUBAETCS FOCY1apCTBY U
CUHMTACTCS €ro aKTOM, a JUIS LeJIe HMMYHHUTETa OT IOPUCAUKIUNA TAKOBBIM HE SIBIISICTCS U
paccMaTpuBaeTcs TOJIbKO KaK aKT JOJDKHOCTHOTO JHia. Borpoc 00 onpexnenenun xapakrepa
MOBEJEHHUS TOJDKHOCTHOIO JUIa — O(QUIHMAIBHOE HIIM JIUYHOE — U, COOTBETCTBEHHO, O
MPUCBOCHHUH WJIM HENPUCBOCHHUH HTOTO MOBEIECHUS T'OCYIapPCTBY, JIOTHUYECKH J10JKEH
paccMaTpuBaThCs A0 TOTO, KaK paCCMaTPUBAETCS BOIPOC 00 KMMYHHTETE JOKHOCTHOTO JHIa B
CBSI3U C JJaHHBIM MOBEICHUEM;

d) xapakTepHCTHKa IMOBEICHUs JOHKHOCTHOTO JIMLA KaK 0()UIHAIBHOTO MOBEICHHS He
3aBUCUT OT MOTHBOB JIMIIA MJIM COZEPKaHUs noBeaeHus. OnpeaesouM sIBIsSeTcs TO, YTO
JIOJKHOCTHOE JINIO NEHCTBYET B KAYECTBE TAKOBOTO. IIOHATHE «IEHCTBUSA JOKHOCTHOTO JHIIA
KaK TaKOBOI'O», T.€. «O(UIUATBHBII aKT», HAJJ0 OTIIMYATh OT NOHATHUS «aKT, BXOMSIIHHA B
odunuanpaeie GpyHkuu». [lepBoe mupe u BKIOYaeT B cedsi BTOpoe;

e) o0beM UMMYHHTETA TOCyapcTBa 1 00beM UMMYHHUTETA €ro JOKHOCTHOTO JUIia He
OJIMHAKOBBI, HECMOTPS HA TO, YTO MO CYTH ITO OJHMH M TOT XKe UMMYHUTET. JJOJDKHOCTHOE JIHUIIO,
coBepuIaloliee akT KOMMEPUECKOro XapakTepa, €Clid 3TOT aKT IPUCBAUBACTCS TOCYAapCTBY,
MOJIb3YETCS HIMMYHUTETOM OT MHOCTPAHHOW YTOJOBHOM IOPUCAUKIINH;

f) uMMyHUTET ratione materiae pacrpocTpaHseTcst Ha AeHCTBUS AOJDKHOCTHBIX JIMIL
ultra vires u Ha UX MPOTUBOIIPABHBIC ACHCTBHUS;

g) HUMMYHUTET ratione materiae He paclpoCTpaHsieTCs Ha ASHCTBHI, KOTOPbIE ObLIN
COBEpUICHBI JOJDKHOCTHBIM JIMIIOM /10 3aHSATHUSI UM JTOJDKHOCTH; ObIBIIEE JOJIKHOCTHOE JTHUI0
3alIMIIEHO UMMYHUTETOM ratione materiae B OTHOUIEHUU JEHCTBUH, COBEPIIEHHBIX UM B
OBITHOCTH JOJDKHOCTHBIM JIMIIOM B 9TOM KadyeCTBE;

h) Ha UMMYHHTET ratione materiae BpsJ| U BIHSIET XapaKkTep NpeObIBaHUS
JIOJDKHOCTHOTO MJIM OBIBIIETO JOJDKHOCTHOTO JIMLA 32 IPAHUIICH, B TOM YHCIIe HA TEPPUTOPHUH
rocynapcTBa, OCYLIECTBISIOMEro IPUCAUKLINIO. [10-BUAMMOMY, HE3aBUCUMO OT TOT0, HAXOJIUTCS
JIM JAHHOE JIMIO 3a rpaHulell ¢ 0(QUIHAIBHBIM BU3UTOM WM MPEOBIBACT TaM B JUYHOM
Ka4yecTBE, OHO MOJIb3YyEeTCSl UMMYHUTETOM OT HHOCTPAHHOM YTOJOBHO IOPUCAUKIHY B
OTHOILIGHUH JIEHCTBUI, COBEPIICHHBIX B KaY€CTBE JOKHOCTHOTO JIMIIA;

i) HMMYHHUTET ratione personae, KOTOPbIM MOJIb3YeTCs y3KUH KpyT
BBICOKOIIOCTABJICHHBIX JOJDKHOCTHBIX JIUI] TOCYNapCTBa, PACIPOCTPaHICTCs Ha IPOTHBOIPaBHBIC
JeHCTBUS, OCYIIECTBISIEMbIC JOJDKHOCTHBIM JIMLIOM KaK B O()UIMAIBHOM, TaK U B IHYHOM
KayecTBe, B TOM YMCJIC 10 3aHATHUS JOJDKHOCTU. DTO T.H. aOCONIOTHBIA UIMMYHHUTET;

j) Oynyuu CBSI3aHHBIM C OINPEJEICHHOM, BBICOKOW JTOJKHOCTBIO, IEPCOHAIBHBIN
MMMYHHUTET HOCHUT BPEMEHHBII XapaKkTep M IMpeKpallaeTcs ¢ OCTaBICHHEeM J0JDKHOCTH. Ha
HMMYHHUTET ratione personae He BIUSET HU TO, YTO JEHCTBHS, B CBSI3H C KOTOPBIMHU
OCYIIECTBISAETCS IOPUCAUKILINS, COBEPIICHBI 32 paMKaMi (DyHKLIMH JTOJDKHOCTHOIO JIMLA, HU
XapakTep ero npeObIBaHUs 3a TPAHULIEH, B TOM YHCIIE HA TEPPUTOPUU IOCYIapCTBa,
OCYIICCTBIISIOIErO IOPUCIUKIHIO;

k) o0beM UMMyHHTETa JEHCTBYIOUIUX JOJKHOCTHBIX JIMI] OT HHOCTPAHHON yrOJIOBHOM
IOPUCIMKIUU Pa3InyaeTcs B 3aBUCHMOCTH OT yPOBHS 3aHMMaeMoil JOJDKHOCTH. Bee
JIeHCTBYIOIINE JOJDKHOCTHBIE JIMLA MTOJIb3YIOTCSI HUMMYHUTETOM B OTHOIIECHUH JIEHCTBUI,
COBEPILICHHBIX B OQHUIHATIBLHOM KadecTBe. TONBKO HEKOTOPHIE NeiCTBYIOIIHE
BBICOKOTIOCTABJICHHBIC JIOJDKHOCTHBIC JIMIA MOJIB3YIOTCSI, KpOME TOI'0, HMMYHUTETOM B
OTHOILIEHUHU JIEHCTBUIl, COBEPIICHHBIX UMHU B INYHOM KauecTBe. OObeM UMMYHUTETa OBIBIIMX
JIOJDKHOCTHBIX JIMLl OZIMHAKOB BHE 3aBUCHUMOCTH OT YPOBHS JOJKHOCTH, KOTOPYIO OHH 3aHUMAJIH:
OHH MOJIB3YIOTCS IMMYHHTETOM B OTHOIICHHH JCHCTBUMN, COBEPUICHHBIX UMHU B O(pHIIHATHLHOM
Ka4yecTBe B [EPUOJI 3aHUMAHUS JIOJDKHOCTH;

1) B OTHOIIEHMH MHOCTPAHHOTO JOXKHOCTHOTO JIMLA, IPOTHB KOTOPOTO BHIABUHYTHI
00BHHEHHUS (MIPEANOI0KUTEIBHOIO IPECTYITHUKA, T0103PEBAEMOTO0 H T.I1.), HE MOT'YT OBITh
MPUHATHI TOJBKO TaKHE YTrOJIOBHO-IIPOLIECCYabHBIE MEPhI, KOTOPbIE HOCAT OrPaHHYHUTEIbHBIN
XapakTep, MEMIAIOT BBIIOJHEHHIO ero (QyHKIHH, HaKJaabIBast Ha JaHHOE JIMIO IOPHANYECKOe
0053aTeIBCTBO, KOTAA ATO JHUIO MOJB3YETCs: ) UMMYHUTETOM ratione personae MIH
b) uMMyHHTETOM ratione materiae, €Cjau pedb UJICT O MEpax B CBSI3H C MPECTYIJICHUEM,
COBEPUICHHBIM TP OCYLISCTBICHUN ITUM JIMLIOM OpUIHATBHBIX HelcTBUH. Takue Mepbl He
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10. Takum obpasom, B IIpenBapurensHoM u BTopom nokiianax ObIIM pacCMOTPEHBI
cyOCTaHTHBHBIC, WJIM MaTepHabHbIE, ACIIEKTHl BOIIPOca 00 UMMYHHUTETE JIOJDKHOCT-
HBIX JIMI] TOCYJapcTBa OT MHOCTPAaHHON YTOJIOBHON IOpHUCAMKIUU. B HacTodmewm,
TpeTbeM AoKaje paccMaTpUBAIOTCS NMPOLENYPHBIE aceKTsl TeMbl. KpoMme Toro, kak
MOKa3aJI0 pacCMOTPEHUE TEMBI, B €€ paMKax 3acJIy’KMBaeT BHUMaHUS €le OAUH BO-
MIPOC — O B3aUMOCBS3U BBIABMKEHUS TOCYJapCTBOM Te3uca 00 MMMYHHUTETE CBOEIrO
JOMKHOCTHOTO JIMLA ¢ OTBETCTBEHHOCTBIO 3TOTO FOCYAApCTB 3a TO IPOTUBONPABHOE
JlesilHUEe, COBEPIIEHHOE 3THM JOJDKHOCTHBIM JIMIIOM, B CBSI3U C KOTOPBIM BO3HHUKAET
BOIIPOC 00 UMMYHHUTETE. DTOT BONPOC TAKXKE PAacCMaTPUBAETCS B HACTOSLIEM JIOK-
najne.

HpoueccyaﬂLHme ACIEKTHI HUMMYHHUTETA

MoMeHT paccMOTpeHHsI BONIPoca 00 UMMYHHUTeTe '’

11. Bompoc 060 IMMyHHTETE HHOCTPAHHOTO JOJDKHOCTHOTO JIMIIA OT YTOJOBHOWU
IOPHCIIMKIIMN Ha MPAaKTHKE YacTO BO3HUKAET y BIAcTel TocyaapcTBa, KOTAA OHH
TOJIBKO HaMEpeBAaIOTCsI MPHUCTYNHTh K COOTBETCTBYIOIIMM AeicTBHAM. B 3TOT MO-
MEHT TOCYJapCTBO, Ha CIIy)0€ KOTOPOTOo HAaxXOAWTCS (HAXOQWIOCHh) NAHHOE JIMIIO,
emnie 0OBIYHO HE B Kypce IPOUCXOASIIET0. Bo MHOTHX cilydasiX IMepBUYHBIC JEHCTBHS
B paMKax yroJOBHOTO IIPOIIECCa HE CBSI3aHBI C MEPAMH, KOTOPBIM IPEISTCTBYET HM-
MyHuTeT' . B Takoif CHTyallMiM pacCMOTPEHHE BOIpPOca 00 MMMYHHTETE TOCYIapCT-
BOM, OCYIIECTBIISIONINM YTOJOBHYIO IOPHUCIUKIINIO, HE SIBISETCS HEOOXOIUMOCTBIO U
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MOTYT OBITh IPUHATH B OTHOMICHUH HHOCTPAHHOTO JOJDKHOCTHOTO JINIA, GUTYPHPYIOIIETO B
YTOJIOBHOM Ipoliecce B KadeCTBE CBUIETENIs, KOI/a 3TO JHUIIO MOJIb3YeTCs: a) HMMYHUTETOM
ratione personae Uiy b) IMMYHUTETOM ratione materiae, €CI¥ pe4b HIET O BHI30BE TAKOTO JIHIIA
IUISL 1AM CBHJIETEIBCKUX MTOKA3aHUHM OTHOCUTENBHO O(QHUIMAIBHBIX ACHCTBHH, COBEPIICHHBIX UM
caMuM, WX OeHCTBHUI, 0 KOTOPHIX JOKHOCTHOMY JIMIY CTaJ0 U3BECTHO B PE3ylbTaTe
BBINOJIHCHUS UM O(QHIIMATIBHBIX (QYHKIIUI;

m) UMMYHHUTET JEHCTBYET KaK BO BpeMs IpeObIBaHUS TOJKHOCTHOTO JIUIIA 32 PyOeKOM,
TaK M BO BpeMs IpeOBbIBaHNS JOJKHOCTHOTO JIUIa Ha TEPPUTOPUHU TOTO FOCYAapCTBa, Ha CIIyK0Oe
KOTOPOTO OHO HAXOAHUTCS MU HAaXOJUJIOCh. YTOJIIOBHO-IIPOLECCyalbHbIE MEPBl, HaKJIaAbIBAIOIINE
00513aTeIbCTBO Ha HHOCTPAHHOE JOIDKHOCTHOE JIMIIO0, HApyIIal0T UMMYHHUTET, KOTOPHIM OHO
II0JIE3YETCsl, HE3aBUCHMO OT TOT'0, HAXOJUTCS JIM 3TO JIUIIO 3a pyOekoM MM Ha TEPPUTOPUHU
cobcTBeHHOrO rocynapersa. Hapymenue o6s3arenscTBa He IPUHUMATh TAKHE MEPHI B
OTHOIIEHUU HHOCTPAHHOTO JOJDKHOCTHOTO JIHIIAa HACTYIAeT YK€ B MOMEHT IIPHHITHS TaKoi
MepBbl, @ He TOJIBKO TOI/a, KOrja JIMIOo, IPOTUB KOTOPOI0 OHA NMPHUHSATA, OKa3bIBAETCs 3a py0OexKoM;

n) pa3HooOpa3Hble 000CHOBAHUS UCKIIIOUEHUH U3 HMMYHUTETA JOJDKHOCTHBIX JIMIL
rocyJapcTBa OT HHOCTPAHHOH YyroJIOBHOH IOPHCIUKIUU HEJAOCTATOYHO YOS IUTEIbHBI;

0) MBpsa 1M MOKHO TOBOPHUTH 00 HCKIIOUEHHUSIX U3 HIMMYHHUTETA KaK O CJIOKUBHIEHCA
HOpMe OOBIYHOTO MEXAYHApOIHOTO MpaBa, KaK, BIPOYEM, M HEJIb3s ONMPEACICHHO YTBEPXKIATh,
YTO HAJIMIO TCHACHIUs (OPMUPOBAHUS TAaKOH HOPMEI;

pP) OCOOHSKOM CTOMT CUTyalus, KOTZla yrOJIOBHAS IOPUCIUKIUS OCYIIECTBISETCS
rocyIapcTBOM, Ha TEPPUTOPUHU KOTOPOTO MPOU30LLIO NPEANONaracMoe NpecTymiIeHHe, U 3TO
rocyJapcTBO HE J1aBajio COINIaCHs Ha OCYLIECTBICHHUE HA CBOEI TEPPUTOPUHU JEATENBHOCTH,
MpUBEANICH K IPECTYyIUICHNIO, X HAa IPHCYTCTBUE Ha CBOCH TEPPUTOPUHU HHOCTPAHHOTO
JOJDKHOCTHOTO JIUIA, COBEPIINUBIIETO 3TO MPEATIONI0KHATEIbHOE IpecTyIUIeHHe. B Takoit
CUTyallUH €CTh, KaK NPEACTABIACTCS, JOCTATOYHbIE OCHOBAHUSA TOBOPUTH 00 OTCYTCTBUHU
HMMYHHTETA.
Cm. Memopanaym Cekperapuara, MyHKThl 220-225.
O Mepax IO OCYIIECTBICHHIO YTOJIOBHOH IOPUCIUKIUY, KOTOPBIM IPEMATCTBYCT HMMYHHUTET,
cMm. Bropoit qokmazn, myHkTel 38-51.
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HE MOXKET CUMTAThCsl ero o0s3aHHOCTHI0. B TO ke BpeMs Bompoc o0 MMMyHHUTETE
JIOJDKHOCTHOTO JIMI]a TOCYIapcTBa OT HMHOCTPAHHOW YTOJIOBHOHM IOPUCIUKIHMHM B
MIPUHIMIIE JIOJDKEH paccMaTpuBaThbesl TUO0O0 Ha paHHEH cTaauu cyaeOHoro pasdupa-
TENbCTBa, MO0 eIlle paHbplle, Ha JOCYACOHONW CTaJuu — KOTZIa rocyl1apcTBOM, OCy-
LIECTBISIOMNUM IOPUCIUKIIHNIO, PEIIAETCs] BOIPOC O MPHUHATHU B OTHOIIEHUU JIOJDK-
HOCTHOTO JIMI]a MEp YTOJIOBHOI'O IPOIECCa, KOTOPHIM HMMMYHHUTET IPENSTCTBYET.
MexnyHnaponubiii Cynl B KOHCYJIBTaTHBHOM 3aKJIIOUEHHH 10 aeiry o Cnope, kacaio-
wemecs umMmynumema om iopuouueckozo npoyecca Cneyuanvnozo doxnaduuka Ko-
Muccuu no npasam 4enogeka, ykasar: “[qluestions of immunity are...preliminary is-
sues which must be expeditiously decided in limine litis. This is generally recog-
nized principle of procedural law”'®. Kak oTMeTun 6puTaHCKuii OKpYXHOH CYIbs BO
BpeMs pacCMOTPEHUs XOAaTaicTBa o BbIJIaue opjaepa Ha apecT MuHHCTpa 000pPOHBI
W3pauns renepana Il1.Modaza, “[i]t has been argued by the Applicant that if the
General enjoys any kind of immunity... then the proper time to raise it would be at
the first hearing after the warrant has been issued. I am afraid that I disagree with
that proposition and take the view that state immunity is one of the issues that I
must consider”'’. B npunuuIe paHHEe pacCMOTpPEHHE BOIPOCA 00 UMMYHHTETE He-
00X0IMMO JUIsl pealin3alii OCHOBHBIX IieJied MMMYyHHUTETa — oOecredeHus: MoJi-
JepKaHUs HOPMAJbHBIX OTHOLICHHH MEXKIy TFOCYIapCTBAMH, HX CyBepeHHTETa '.
Heo0xoaumocTh paccMOTpeHHs BoIpoca 00 MMMYHHTETE Ha paHHEH cTajguu cynel-
HOTO pa30uparensCeTBa, in limine litis, 00ycOBIEHAa U TEM, YTO OT €ro peIIeHHs 3a-
BHCHUT BO3MOXHOCTH JAJbHEHIIEro OCYIIECTBICHUS TOCYJapCTBOM CyAa yrOJIOBHOH
IOPHCIMKIIMK B OTHOIIEGHHH JaHHOTO JOJDKHOCTHOro juna’ . Eciu cyx He paccMoT-
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Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission
on Human Rights, Advisory Opinion, (hereinafter — “Difference Relating to Immunity from
Legal Process...”) ICJ Reports, 1999, para.63. O He0OX0OAMMOCTH PaHHEr0 PacCMOTPEHUS
BOIIPOCa 00 MMMYHHTETE FOBOPHIOCH B IIpeBapUTEIbHOM HOKIAJE, ITYHKTH 67—68.

District Court — Bow Street, Application for Arrest Warrant Against General Shaul Mofaz,

12 February 2004, para.5, reproduced in 53 ICLQ 772 (2004). Cwm. takxe G.P.Buzzini, «Lights
and Shadows of Immunities and Inviolability of State Officials in International Law: Some
Comments on the Djibouti v. France Case», Leiden Journal of International Law, 22 (2009),
p-473. Ilo cyTH, 06 3T0i1 ke HEOOXOAUMOCTH PACCMAaTPUBATh BONPOC 00 UMMYHHUTETE Ha paHHEl
cTanuu cyneOHOTo mpolecca roBOpUIoCs B Peuwenuu 06 ummynumeme om 10pucoukyuu
AnemnsiunonHoi nanarel CnennansHoro cyaa no Ceeppa-Jleone. Decision on Immunity from
Jurisdiction, The Prosecutor v. Charles Ghankay Taylor, Special Court for Sierra Leone, Appeals
Chamber, Case No. SCSL-2003-01-1, 31 May 2004, para. 30. CM. Taxxe pemeHue
Anennsunonnoro cyna CIIA nmo okpyry Konym6us B aene Belhas et al. v Ya'alon (“[I]t is
incumbent upon the court to “engage in sufficient pretrial factual and legal determinations to
satisfy itself of its authority to hear the case” when a party claims it is entitled to foreign
sovereign immunity”'), United States Court of Appeals for the District of Columbia Circuit,
Belhas et al. v. Moshe Ya'alon, 15 February 2008, p.7. Available at: http://caselaw.findlaw.com/
us-dc-circuit/1066141.html.

CMm. pemapky A. 'aTTHHU 0 TOM, YTO HMMYHHTET FOCYAapCTBa B KAYECTBE HEOOXOAUMOTO
cpencTBa “to maintain a minimum procedural order for the sake of peaceful intercourse between
sovereign states as well as to avoid possible inequitable and/or discriminatory solutions”, “in
order to be effective, could only be in limine litis”. Gattini A., “The Dispute on Jurisdictional
Immunities of the State before the ICJ: Is the Time Ripe for a Change of the Law?”, Leiden
Journal of International Law, 24 (2011), p. 192.

CM. koMMeHTapuil Ha celt cueT />x.BepxyBena, mpuBegeHHbiil B myHkTe 220 MemopaHiyma
Cexperapuara. B camom zene, UMMYHHTET, SIBISSCh OJHUM U3 KIIOYEBBIX CJIaraeMbIX pEUICHUs O
BO3MOYKHOCTH HMJIM HEBO3MOXKHOCTH OCYIICCTBJICHUSI HHOCTPAHHOM IOPUCIVKIUY, JTHIITUTCS
CMBICIIa KaK IPaBOBOU (heHOMEH, ecliu eMy He OyIeT yIensIThcs He0OXOANMOe BHUMaHHUE Ha
caMoO¥ paHHEH cTaauM IPUIHIECKOTO Imporecca. B To xe BpeMs npu3HaHUe HATUYHS Y
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PHT B Havajie pa3OHpaTeslbCTBa BONMPOC 00 UMMYHHUTETE, TO 3TO MOXKET IPUBECTH K
HapyIICHUIO 00s3aTEJIbCTB rOCYapCTBa CyJa, BHITCKAIIUX U3 HOPMBI 00 UMMYHH-
tere. bomee Toro, camo mo cebe HepaccMoTpeHUEe Bopoca 00 HMMYHUTETE in limine
litis MOXeT OBITh COYTCHO TakuM HapymieHueM. B ymomsiHyToM KOHCYIhTaTHBHOM
3aKiIFoueHUU MexayHapoauabiid Cyn OTMETHII, 9YTO PacCMaTpPHBaTh BOMPOC 00 UMMY-
HuTeTe CenualbHOTO JOKIATIUKa B KAYSCTBE MPEABAPUTEIIBHOTO OBLTO 00sI3aHHO-
CTBIO CyJIOB Mamnaitzun .

12. TlocimenHee OTHOCHUTCS M K PAaCCMOTPEHHIO BOIpoca 00 MMMYHHTETE Ha J1OCY-
JIeOHOM CTaauu OCYIIECTBICHHUS YIOJOBHOM IOPUCIUKIMHM B TOT MOMEHT, KOTAa pe-
[IaeTCss BOIPOC O NMPUHATHH MEp, KOTOPHIM NPENITCTBYeT UMMYHHUTET (Harpumep,
3a/IepXKaHus 0 TOJO3PEHUIO B COBEPIICHUM NPECTYIUICHHS). 3/1eCh HepaccMoTpe-
HUE COOTBETCTBYIONIMMH BJIACTSIMH BOIpOca 00 MMMYHHUTETE JOKHOCTHOTO JIMIA
TaK)Xe MOXET NMPHUBECTH K HAPYIICHHUIO BHITEKAIOIINX U3 HMMYHHUTETa 0053aTeIbCTB
roCy/lapcTBa, OCYIIECTBIISIONIErO IOPUCIUKIINIO, U CaMO 0 cebe MOXeT OBITh Co-
YTEHO TaKUM HapyII€HUEM.

13. BI:IIHGPBJ'IO)KGHHOC, OJIHAKO, CJICAYCT pacCMaTpuBaTh B CBETC BOIIpOCa O 3a,uei’1—
CTBOBAHHUHN U 6peM€HI/I 3aHCﬁCTBOBaHHH HUMMYHUTCTA, KOTOpI:Iﬁ 6yI[€T paccMOTpEH
Jajce. B YaCTHOCTH, €CJIK ToCyAapCTBO JOJKHOCTHOTO JIMIIA, MOJB3YIOUIETOCd UM-
MYHUTCTOM ratione materiae, HC 3aﬂeﬁCTByeT HUMMYHHUTET Ha HAYaJbHBIX CTAaAUAX
nponecca, To NMpouecCc MOKET pa3BUBATHCA AaJbIIC, U BOIIPOC O HAPYIICHUUN 00s3a-
TCJIbCTB, BBITCKAIOIUX U3 UMMYHUTETA, HC BO3HUKACT.

B. 3apeiicrBoBaHme I/IMMy}IMTeTa23

14. Jlns Toro 4TtoOBI CyI HJIM WHBIE COOTBETCTBYIOIIHME BJIACTH TOCYAapCcTBa, OCYy-
LIECTBIISIOIEr0 IOPUCIUKIIMIO, PACCMOTPEIIN BOIIPOC 00 UMMYHHUTETE HHOCTPAHHOIO
JIOJDKHOCTHOTIO JIMIA, KTO-TO JOJDKEH ero MOoCTaBUTh. Bompoc B TOM, KTO 3TO 1OJ-
JKEH cJlieJIaTh: JIOJDKHOCTHOE JIMIIO, TOCYJapCTBO, Ha CIY)0€ KOTOPOro OHO HaXOJIHWT-
ca (Haxomuiuock)? MM 3TUM BONPOCOM JOJDKHO 3aJaThCsi CaMO TOCYAapcTBO, OCY-
LIECTBIAIONIEE FOPUCAUKIHIO? !

15. B IlpeaBaputenbHOM AOKJIaJae FOBOPHIOCHE O TOM, YTO UMMYHHUTET NpUHAIIe-
XKHUT HE CAaMOMY JOJDKHOCTHOMY JIMILY, @ TOCYJapcTBY, Ha CIIy>kOe KOTOPOro OHO Ha-
XOMMTCS (HAXOIMIIOCH), — TOCYIAPCTBY JOJDKHOCTHOro nuia>>. CTporo rosops,
JODKHOCTHOE JIMIIO JIMIIb «IIOJIB3yeTCs» HMMYHHUTETOM, KOTOPBIH IOPUIAMYECKH

JIOJKHOCTHOTO JINI]a MMMYHUTETA, KaK QyHKIMOHAIBHOTO, TaK U IEPCOHAIBHOTO, IPEISTCTBYET,
KaK OTMeuanoch Bo BTopom moknazne, He BceM MepaM, KOTOPbIe BO3BMOXHBI B paMKax
OCYIECTBJICHUS YTOJIOBHOW IOPUCAMKIINHU, a TOJIBKO TeM, KOTOPbIE CBA3aHbI C 00s3aTeIbCTBAMHU,
MPUHYKJICHUEM JOJKHOCTHOTO Juna (cM. myHKTHI 38-51, 94(1) Broporo noknana).

Difference Relating to Immunity from Legal Process..., op.cit., para.67(2)(b).

Memopannym Cekperapuara, MyHKTHI 215-229.

3anaBasich aHanorudHbiM BoripocoM, Jx.I1. By33sunu numer: “There may be no clear-cut answer
to this question”. Buzzini G.P. Op.cit., p.473.

“The State stands behind both the immunity ratione personae of its officials from foreign juris-
diction and their immunity ratione materiae. It is the State that is entitled to waive the immunity
enjoyed by an official, whether it is ratione personae or ratione materiae (in the case of a serving
high-ranking official) or only ratione materiae (in the case of any official who has left govern-
ment service). In the final analysis, the immunity of State officials from foreign jurisdiction be-
longs to the State itself, so that it alone is entitled to waive such immunity.” Preliminary report,
para. 94 (footnotes omitted).

22
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OpUHAAJICIKUT TroCyaapCTBY. COOTBGTCTBGHHO, npaBa, BBITCKAOIINUEC N3 UMMYHUTC-
Ta, — 3TO IIpaBa rocyaapcTBa. OTtcranBas npaBa, BBITCKAOIUC N3 MMMYHUTETA
JOJIXKHOCTHOTO JIMa OT I/IHOCTpaHHOﬁ yFOHOBHOﬁ HOpUCAUKINU, TOCYAApCTBO OT-
CTanBacT CBOU IIpaBa, a HC IMpaBa CBOCTO AJOJI’KHOCTHOTO nnua26. B a0l cBSI3U MOX-
HO TOBOPUTH O TOM, YTO IOPUAUYCCKU 3HAYUMBIM, T.€. UMCIOIIUM HOPUIUYCCKHUEC 110~
CJICaACTBUA, 3aﬂeﬁCTBOBaHHeM UMMYHUTETA HUJIN 3a5BJICHHUCM 00 UMMYHUTETC SBJISA-
€TCA TOJBKO TaKO€ €ro 3aHCﬁCTBOBaHH€ WJIN TAaKOC 3asBJICHHUEC O HEM, KOTOpPOC AcJia-
€TCs rocygapCTBOM AOJI?KHOCTHOTO JIMIIA. 3asBIICHHE CaMOIo JOJIDKHOCTHOTI'O JUIIa O
TOM, 4YTO OHO 06J1az[aeT HUMMYHHUTCTOM, KaK MPCACTABIACTCA, HC UMECT TAaKOT'O HOpU-
JAUYCCKOr'o 3HAYCHUS, ITOCKOJIBKY OHO ABJIACTCSA JIUIIb 66H€(1)I/IHI/Iap0M HUMMYHUTCTA.
JT10 HE 0O3Ha4vacT, 4TO TaKOC€ 3asBJICHUC AOJI?’KHOCTHOTI'O JIMIla BOO6III€ HC MMCCT 3Ha-
YCHHS B KOHTCKCTC OCYUICCTBIISICMBIX B OTHOIICHHUHM JAHHOTO JHMIAa HOPHUAUYCCKUX
npoueayp. Ono Bpad JIU MOKET OBITH OpOCTO NPOUTHOPHUPOBAHO TOCYAApCTBOM,
OCYHICCTBJIAIOIIUM YI'OJIOBHOC IMPCCICAJOBAHUEC OAaHHOIO JIMIA. 9T10 rocyaapcTtBo
MOXET Ha OCHOBAHUHU ITOI'0 3asiABJICHUSA PACCMOTPETH BOIIPOC 00 HUMMYHUTCTC. Ho
9TO 3asBJICHUC, HC 6yﬂy‘II/I HNOAKPCINICHO COOTBCTCTBYIOUIMM MHCHUCM rocyaapcCTBa
JAOJDKHOCTHOI'O JIMIla, KaK MPEACTAaBIACTCA, HC UMECT NOCTATOYHOI'O FOPHUANYICCKOTO

BC€Ca U 3HAYCHUA 27.

16. UYtoOsl rocyaapcTBoO JOJKHOCTHOTO JIMIlda MOTJIO 3asABHUTH 00 HUMMYHHUTETE 3TO-
To jJula, OHO AOJI’KHO 3HATH O TOM, YTO B OTHOIICHHUU 3TOI0 JIMLld IPUHUMAIOTCA UJIA
TNIAHUPYIOTCA COOTBETCTBYIOIIUC YT'OJIOBHO-IIPOUECCCYAJIbHBIC MCPHI. CJ'ICI[OBaTe.]'[L-

26
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DTO OTHOCHUTCS U K HUMMYHHUTETY OBIBIIMX JOJKHOCTHBIX Jinll. B nene O6 opoepe Ha apecm
Benbrus yTBepikaaia, B 4aCTHOCTH, U4TO MOCHE TOTO, Kak Mepous nepectan 6bITh MHHHCTPOM
HHOCTpaHHBIX ael, Pecnybnuka KoHro orcranBana yxe He CBOM IIpaBa, a IpaBa 3TOTO
HWHJIMBH/IA, T.€. OCYIIECTBIIIA IUIJIOMATUYECKYIO 3alllUTy U COOTBETCTBEHHO JOJDKHA Oblia
Hcuepnarb npeaBapuTeIbHO BHYTPEHHUE cpenctBa (cM. Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium), Judgment, 1.C.J. Reports 2002, (hereinafter —
“Arrest Warrant”), paras. 37-38). Pecniy0nuka KoHro e ucxonuia u3 Toro, 4to He ACHCTBYeT B
paMKax JMIIOMAaTHYECKOW 3alIUTHI, a 3alIMINAET IpaBa KOHI0JIE3CKOTO TOCYy1apCTBa B CBSI3H C
HapylICeHHEM HMMYHHUTETa €ro MUHIUCTPa HHOCTPAaHHBIX el (cM. ibid., para.39). Cyx
coryacuics, o cytu, ¢ nosuuueit Kounro (ibid., para. 40). Kak ormeuaer npasutensctso CIIA B
nene Samantar, “a former official’s residual immunity is not a personal right. It is for the benefit
of the official’s state.” U.S. District Court for the Eastern District of Virginia, Alexandria
Division, Bashe Abdi Yousuf, et al., v. Mohamed Ali Samantar, Statement of Interest of the
United States of America, February 14, 2011, para. 13, available at http://www.cja.org/
downloads/Samantar_Stmt_of Interest.pdf. (B pamkax storo nena B cygax CIIIA ¢ 2004 rona
pa3bupaercs BONPOC O MPUHITUH K IPOU3BOJACTBY I'PAXKIAHCKOTO MCKa BhIXoA1eB U3 Comanu
MPOTHB OBIBLIETO MUHHUCTPa 000poHBI U Bulle-Tipe3uaeHTa Comanu M.CamMaHTapa B CBSI3H C
IIPUMECHEHHUEM IIBITOK, BHECYJCOHBIX Ka3HEH U IpyrHMH HapyLIICHUSIMH IIPaB YeJIOBEKA.
KommeHnTapuu k 3TOMy ety cM., HaripuMmep, B: Illaranosa C.B. «Pemenune BepxoBHoro cyna
CIIA no geny «CamanTtap npotus lOcyda» 1 HUMMYyHUTETbl HHOCTPAHHBIX JOKHOCTHBIX JIHID),
Mockosckuil scypran medxcoynapoonozo npasa, Ne 1 (81) (2011), ¢.111-130; B.Stephens, “The
Modern Common Law of Foreign Official Immunity”, Fordham Law Review, 79 (2011),
p-2669-2719).

OTa xKe JIOTHKa JeHCTBYEeT U MPUMEHHUTEIHFHO K OTKa3y OT UMMyHHuTeTa. CM. MyHKT 33 HIXKe.
Cwm. takke nyHKT 94 TlpenBapurenbHoro nokiaana. @. Mapkoc (ObIBIIHMI NTpe3uaeHT OUINUNITNH)
B CBs3U ¢ paccMoTpeHueM cynoM CIIIA Bompoca O HEBBHIITOJIHEHUH UM HECKOJIBKUX CYyHEOHBIX
OpIEpOB 3asiBHJI O TOM, YTO IOJb3YETCS HMMYHHUTETOM IJIaBbl TOCYAapCTBa OT COOTBETCTBYIOLICH
ropucaukunu. Ha sTom ocHoBanunu ['ocynapcrBennsiii nenapramedTt CIIA HampaBua HOTY
IMoconbcTBy @ununnul ¢ uHGOPMaLHeH 0 BO3MOXKHBIX Mepax, KOTOPbIe MOT'YT ObITh NIPUHSTHI B
otHowmenuu d.Mapkoca 1o pemeHuro cyaa. B orser Ha 310 [TocosbcTBO cO00IIMIIO HOTOH 00
oTka3e [IpaBurenscTBa GuaunnuH ot 1000r0o UMMyHUTETa ObIBIIEro npesuneHta (/n re Grand
Jury Proceedings, Doe No. 700, 5 May 1987, 817 F.2d 1108, C.A.4 (Va.), 1987).
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HO, TOCYJapCTBO, OCYIIECTRIISIIONIEe WM IUIAaHUPYIONIee TaKue Mephl, JODKHO yBe-
JIOMUTH TOCYHapCTBO JOJDKHOCTHOTO Jjuua o0 »ToM. EcTecTBeHHO, chemarb 3To
MOXXHO JIMIIb TOTJA, KOT/Ia CTAHOBHUTCS M3BECTHO WJIM MMEIOTCS OCHOBAaHHS IIOJa-
raThb, YTO peYb UJET UMEHHO 00 MHOCTPAaHHOM JOJDKHOCTHOM JjHile. Tak, 3asiBIeHUE
JIMLa, B OTHOLUIEHUU KOTOPOTO OCYIIECTBISETCS IOPUCAUKINSI, O TOM, YTO OHO SIBJIS-
ercst (10O SIBISIOCH) TOJDKHOCTHBIM JIMIIOM MHOCTPAHHOI'O I'OCYIapCTBa, SBIISETCS
OCHOBaHHEM JUIsl TOT'O, YTOOBI FOCY/1apCTBO, OCYLIECTBISIONIEE IOPUCIUKIUIO, COOT-
BETCTBEHHO NMPOUH(OPMHUPOBAIIO TOCYIAPCTBO JODKHOCTHOTO JHIa. MexayHapo-
uelil Cyn B pemieHuu 1o neny O HeKomopwix 60npocax 63auMHOU NPABOGOL NOMOUU
no yeonosuvim oenam ([ocubymu npomus dpanyuu) OTMETUN, B YaCTHOCTH: “At no
stage have the French courts (before which the challenge to jurisdiction would nor-
mally be expected to be made), nor indeed this Court, been informed by the Gov-
ernment of Djibouti that the acts complained of by France were its own acts, and
that the procureur de la Republique and the head of National Security were its or-
gans, agencies or instrumentalities in carrying them out.

The State which seeks to claim immunity for one of its State organs is expected to
notify the authorities of the other State concerned” .

17. Cyn, TakuMm oOpa3oM, ykaszal, 9To OpeMsl 3aJeiCTBOBAHUS UMMYHHUTETA JICKHUT
Ha TOCYIapCTBE, KOTOPOE XOUYET OTPAJUTh CBOE JOKHOCTHOE JTUIIO OT HHOCTPAHHOU
YIOJIOBHOW FOpPUCIUKIUA. ECiM OHO ATOTO HE JelaeT, TO TOCYAapCTBO, OCYIICCTB-
JISIONEe IOPUCIAUKIINIO, He 00513aHO paccMaTpUBaTh BOMPOC 00 HMMYHHUTETE proprio
motu, N, CIe0BaTEIbHO, MOKET MPOJOIKATh YTOJIOBHOE IpecieaoBanne> . B To xe
BpeMs TOCYIapCTBO JOJDKHOCTHOTO JIMIA, KaK MPEACTABIISCTCI, MOXKET 3asiBUTH 00
HMMYHHUTETE 3TOTO JIWIAa U Ha 0oJiee MO3JHEeH CTaiuHu yroJoBHOro mporecca. Ho B
9TOM CJIydae BPSJ JIU MOXXHO CUHTATh HAPYIIAMOIIUMH UMMYHHTET TE€ MEPBI B OMl-
HOWEeHUU OO0NAHCHOCMHO20 AUYd, KOTOPbIE MPUHSATHI IOCYIapCTBOM, OCYIIECTBIISIO-
UM FOPUCITUKIIUIO, IO 3aJICHCTBOBAaHUS MMMYyHHUTETa (IIPU TOM, €CTCCTBEHHO, IO-
HUMaHUH, 9TO TOCYIAPCTBO JOIKHOCTHOTO JIMIIA 3HAIO0 00 OCYIICCTBICHHUU B OTHO-
[ICHUM HETO WHOCTPAHHOW yTrOJOBHOW IOPHUCIWKIINU, HO HE 3aJIEHCTBOBAIO HUMMY-
HHUTET).

18. OrmetuMm, uTO maccax u3 pemenus MexayHapogHoro Cyna, IpUBEIECHHBIN B
InyHKTe 16 BbllIe, Cyas MO €ro KOHTEKCTY, OTHOCUTCS K CUTYallud C JOJKHOCTHBIMHU
JIMLIaMH, TOJIB3YIOIIMMHUCS HE MEPCOHAJIBHBIM, a (YHKIMOHAIBHBIM UMMYHHUTETOM.
Takolf moaxod K CUTyallMH C JIMIIaMU, MOJIb3YIOIUMUCI UMMYHUTETOM ratione mate-
riae, NIPeJICTABIISETCS JTOTHYHBIM . DTHUM HMMYHHTETOM HOJIB3YIOTCS IOKHOCTHBIE

Jinlla HC BBICIICIO YPOBHA U OBIBIIIHE JOJKHOCTHBIC JIMIla U TOJIBKO B OTHOIICHHUH

JIeSIHAH, COBEPLICHHBIX UMM B OQUIHAIBHOM KadecTBe. Peub He uaeT o JelcTBYyIO-
IUX [NIaBaX rocyJapcTB, NPaBUTEIbCTB U MUHUCTPAX MHOCTPAHHBIX Aed. B oTnuune
OT CUTyallUH C «TPOHKON», 0 KOTOPOH peub MOWAET HUXKe, TOCYAapCTBO, OCYIIECTB-
JISFOIIee IOPUCAMKINIO B OTHOLICHUH TAaKHUX JIMI, He 00s3aHO C CaMOro Hayaja 3HaTh
WJIW TIpeJIoyaraT, HA 9TO 3TO HHOCTPAHHBIEC JIOJDKHOCTHBIC WUIM OBIBIIME JIOJDKHO-
CTHBIE JIMIIA, HU YTO OHHM, HAPYIIas 3aKOH, AeHCTBOBAIM B OQHIHAIEHOM KadecTBe" .

10

2 Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti
v. France), Judgment, para 196, ICJ Reports, 2008.

¥ TlocneacTBus He3aAeHCTBOBAHNS HMMYHHTETA PACCMATPUBAIOTCS B HACTOSIIEM JOKIAe Jaee,
CM. yHKTHI 53—55 Huxe.

30 JIx.I1. By33uHu, ogHaKo, mogBepraeT 3Ty nosunumo MexayHaponHoro Cyna COMHEHHIO.
Cwum. Buzzini G.P., op.cit., pp. 472—-473.

3! Xors B GONBIIMHCTBE ClIydyaeB 06 3TOM HaBePHAKA OyyT CBUACTENbCTBOBATE MATEPUANLI ACIIA.
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COOTBCTCTBGHHO, rocygapCcTBO AAHHOTO AJOJIKHOCTHOTI'O JIMIAa AOJIZKHO, €CJIU XOYCT
OorpaJvuTb €ro OT MHOCTPAHHOI'O YIOJIOBHOTO MMPECJICA0BAaHUA ITYyTEM 3aﬂeﬁCTBOBaHHH
HUMMYHHUTCTA, YBCIOMUTH TOCYyAApCTBO, OCYIICCTBIAOMICC HOPHUCAUKIIUIO, YTO 3TO
€ro AOJ’KHOCTHOC JIMIO, U OHO IMOJIB3YCTCSI MMMYHUTCTOM, MMOCKOJIbKY COBCPUIAIO
UHKPUMHWHUPYCMbBIC CMY JICAHUS B O(l)I/IIII/IaJ'ILHOM Ka‘-IeCTBe32.

19. Ecam OPpUMCHUTDH 3TY K€ JIOTUKY K CHUTYyallMU, KOraa pedb UACT 00 OCyHIeCTB-
JICHHUHN HHOCTpaHHOﬁ yFOHOBHOﬁ OPpUCAUKIIUU B OTHOUICHUHA ((TpOﬁKH)) }_IGI\/‘ICTByIO-
IUX BBICIIHUX MOOJZKHOCTHBIX JIUIl — TJIaBbl TOCYyAApCTBa, INIaBbl MMPABUTCILCTBA U
MUHUCTPA UHOCTPAHHBIX JCJI, MOJb3YOUIUXCA NMEPCOHAJIbHBIM UMMYHUTETOM, TO OT-
BET Ha IIOCTABIICHHBINA BEIIIC BOIIPOC 6y,Z[CT, KaK MOpeACTaBJIsICTCA, HWHBIM. Bo-
NepBLIX, IO KpaﬁHeﬁ MEpe, B a0COIIOTHOM OOJILIIMHCTBE CJIy4acs, HeﬁCTByIOIIIPIe
TJIaBbl TOCYAApPCTB, MPABUTCIIBCTB U MUHUCTPblI MHOCTPAHHBIX ACJI 06HI€I/I3BGCTHLI.
COOTBCTCTBCHHO, TrocyaapCTBO, OCYHICCTBJIAIOIICC YTOJOBHYIO HOPHUCAUKIIUIO B OT-
HOHICHWHW TAaKOro Jula, KakKk MpaBuiO, 3HACT, YTO pPCYb O BBICHICM HHOCTPAHHOM
JOJIXKHOCTHOM J'II/III633. BO-BTOpLIX, TAaKXK€ HIMPOKO NPU3HAHO, YTO OTHU ﬂeﬁCTByIOIHHC

32

33

Takum oGpazom, Hanpumep, M3panns 3aneiicTBoBan uMmMmyHuTeT A.Jluxrepa, ObIBIIETO
pyKoBoIUTEINS cIyx)ObI 6e3onacHoCTH M3panns, B nene Matar and ors v. Dichter. (“In February
2006, Dichter moved to dismiss, arguing (1) that he was immune under the FSIA; (2) that the
suit presented a non-justiciable political question; and (3) that the suit implicated the act of state
doctrine. At about the same time, Israel’s Ambassador to the United States, Daniel Ayalon, wrote
the United States State Department declaring that “anything Mr. Dichter did ... in connection
with the events at issue ... was in the course of [his] official duties, and in furtherance of official
policies of the State of Israel.” The district court invited the State Department to “state its views,
if any” on the issues raised in the motion to dismiss, or other issues it deemed relevant to the
case. The State Department’s statement of interest, filed in November 2006, opined that the
FSIA afforded immunity for countries, not for individuals, but urged the court to dismiss the suit
nevertheless on the ground that Dichter was entitled to immunity under common law as an
official of a foreign state”. Matar and ors v Dichter, U.S. Court of Appeals for the Second
Circuit, Appeal decision, 563 F3d 9 (2d Cir 2009); ILDC 1392 (US 2009) 16 April 2009,
para.6). Available at: http://caselaw.findlaw.com/us-2nd-circuit/1002600.html). Touno Takoe xe
3asBieHue Obl0 caenano [locaom Uspauns B CILIA B oTHomeHuu ObiBuIero rerepaia Cumi
o6opons! M3pans (ciayXuBLIEro IiaBoil BOeHHOH pa3Benku) M. Slaanona B neie Belhas
v. Ya’alon. United States Court of Appeals for the District of Columbia Circuit, Belhas et al.
v. Moshe Ya’alon, 15 February 2008, available at: http://caselaw.findlaw.com/us-dc-circuit/
1066141.html. B yxe ynomsHyTOoM paHee 3asBieHun [ocynapctBeHHoro nenapramenra CIIA B
Jeyie Samantar o 3aJefiCTBOBAaHHH HMMYHHTETa FOBOpUTCs cienytomee: “the Department of
State has determined that Defendant enjoys no claim of official immunity from civil suit. ...
Particularly significant among the circumstances of this case and critical to the present
Statement of Interest are (1) that Samantar is a former official of a state with no currently
recognized government to request immunity on his behalf, including by expressing a position on
whether the acts in question were taken in an official capacity, and (2) the Executive’s
assessment that it s appropriate in the circumstances here to give effect to the proposition that
U.S. residents like Samantar who enjoy the protections of U.S. law ordinarily should be subject
to the jurisdiction of our courts, particularly when sued by U.S. residents” (Op.cit.,
CM. CHOCKY 26 BbIlIe, para. 9).
B camowm zene, yxe TOT (akT, 4YTO MEPCOHATIHH WICHOB «TPOKHM» rOCy1apCTB MHpPA B CHUILY
CIIOKUBILIEHCS MPAKTUKH MEXAYHAPOJHBIX OTHOIIEHUH U3BECTHBI BIACTSIM BceX (MU MOUYTH
BCEX) APYTUX rOCyJapcTB, JeJIaeT He BIIOJIHE aJeKBAaTHBIM TpeboBaHHe HHOOPMUPOBATH
rOCyapCTBO, OCYIISCTBISAIONIEE OPUCIUKIIUIO, O IPABOBOM IIOJIO)KEHUHU U BBITCKAIOLIUX M3 HEro
MMMYHHTETaX COOTBETCTBYIoLIEro auua. ['ocynapcTBo, npeabsasisioniee nogodHoe TpedboBaHue B
KayeCcTBE YCIIOBHSI IPU3HAHUS UMMYHHUTETA U KOTOPOMY CTAaTyC HHOCTPAHHOTO IJIaBbl
rocynapcrsa (IaBbl IPaBUTENIbCTBA, MUHICTPA HHOCTPAHHEIX Je)1) OOBEKTHBHO M3BECTCH, €1BA
JIX MOXET CYUTATHCSA JOOPOCOBECTHO BBHIIOJHSIONINM CBOU MEXIyHapOIHbIE 003aTeIbCTRA.
Bnpouem, Ha 3TOT BOIPOC MOXKHO IMOCMOTPETH U Mo-Apyromy. Ilpu moaroroske

11
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BbICHIMEC JOJDKHOCTHBIC JIMIAa MOJb3YKTCA MNEPCOHAJIbBHBIM HMMYHUTETOM OT HHO-
CTpaHHOﬁ yI‘OJ'IOBHOﬁ OpUuCaAuKIUU, T.c. UIMMYHUTCTOM B OTHOIICHUHN ,HeflCTBHi/‘I, CO-
BCPIICHHBIX KaK B O(I)I/IHI/IEU'H)HOM, TaK U B JIMYHOM KadCCTBC. COOTBCTCTBCHHO, ro-
CyAapCTBY, OCYIICCTBIAIOMIEMY YIOJOBHYIO IOPUCAUKIINIO, HC HYKHO 3HATh WJIU BbI-
SICHATH, B KAKOM KauCCTBC I[eﬁCTBOBaJ'IO JaHHOC€ MHOCTPAHHOC JOJIKHOCTHOC JIMIO,
JJ1s1 TOTO, 4TOOBI BHLIHECTH CYXXACHHUC 00 UMMYHHUTETEC 3TOIO JIMIA. Taxum 06pa30M,
Korga pedb HUACT 00 UHOCTpPAHHOM TIJIaB€ rocydapCTBa, IlaB€ MNpPaBUTCIbCTBA HIIA
MUHUCTPC HMHOCTPAHHBIX ACJI, TOCYAAapCTBO, OCYHICCTBIIAIOMICC YIOJOBHYI HOPUC-
JAUKIHWIO, CaMO JOOJIDKHO 3aJaTbCs BOIIPOCOM 00 UMMYHHUTETEC 3TOI0 JiMlla U Ompeac-
JIUTBCA OTHOCHUTCJIBHO CBOUX ﬂaJ’[BHeﬁIHPIX ,Z[eﬁCTBPIfI B paMKax MCKAYHApOAHOI'O
npaBa. CHpaIHI/IBaTL rocygapCcTBO JOJKHOCTHOIO JIMIIA B 3TOM Cliydac yMCECTHO, I1O-
)Kaﬂyﬁ, I 00 OTKa3e OT HUMMYHHUTCTA. COOTBGTCTBGHHO, 9TO MOCJCAHCE rocyaap-
CTBO HC€ HECCT 6pCM€HI/I IMOCTAaHOBKHU BOIIpOCa 00 UMMYHHUTETEC NICPC/] BJIACTAMU T'O-
CyaapCTBa, OCYHICCTBIIAIOMICTIO YTOJIOBHYIO }OpI/IC}_II/IKIII/IIO34.

20. B xoxe yCcTHBIX ciymaHuil o neiny O Hekomopwix 60npocax 63auMHOU Npago-
60U NOMOWU NO Y20N06HbIM Oeiam opuandeckuii coBeTHUk ®panuun A.Ilenne ro-
BOPHJI 00 «a0OCONIOTHOM M, BO3MOXXHO, HEOIIPOBEPKUMOI» MPE3yMIINHA UMMYHHUTE-
Ta JEUCTBYIOLIEro ITaBbl rOCyJapcTBa WJIM MUHHCTpPAa MHOCTPAHHBIX J€JI OT HUHO-
CTPaHHOM yroJIOBHOM IOPUCAUKIUH, B OTIIMYHUE OT APYTUX AOKHOCTHBIX JHI, B OT-
HOIICHUH KOTOPBIX TaKas MPEe3yMIIIHs He ACHCTBYET M BOIPOC 00 MMMYHHUTETE KO-
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34

pesomounu MHcTuTyTa «Les immunités de juridiction et d’exécution du chef d'Etat et de
gouvernement en droit international» 2001 roga paccmaTpuBalicsi BOIIPOC O L[eJIeCO00pa3HOCTH
BKJIIOUYCHHS B HEE IOJIOKEHHUS O MPEACTAaBICHUN HHOCTPAHHOMY CY/bE J0Ka3aTeJIbCTB CTaTyca
[JIaBBl TOCYapCTBa WK MpaBuTenbCcTBa. YieHsl UHCTUTYTA COWIM, YTO ITOrO ACIaTh HE HAIO.
I'maBHBIM apryMeHTOM OBIIO TO, YTO B Pa3HBIX HALMOHAJIBHBIX IPABOBBIX CUCTEMAaxX 3TOT BOIPOC
pemaercs no-pasHomy (cM. Institut de Droit international, Annuaire, Vol. 69, 2000-2001,
Session de Vancouver, 2001, Travaux préparatoires et délibérations de 1'Institut, pp.452—485). B
pesyinbTaTe B cTaThe 6 pe3oonuH ykassBaercs: «Les autorités de I'Etat doivent accorder au
chef d'Etat étranger, dés l'instant ou sa qualité est connue, 1’inviolabilité, I’ immunité de
juridiction et I’immunité d’exécution auxquelles il a droit». ubIMu cinoBamu, axra 3HaAHUSA O
JTOJKHOCTHOM ITOJIOKEHHUH TIIaBBI TOCY/IapCTBa BIACTAMH TOCYAapCTBa, OCYIIECTBISIOMIETO
FOPUCAMKIINIO, TOCTATOYHO JJISl TOTO, YTOOBI MOCIEAHEE CIYMTAIOCH CBA3aHHBIM
00s13aTeIbCTBAMH, BBITCKAIOUIMMH M3 HMMYHUTETa HHOCTPAHHOTO ITIaBbl rocyaapctsa. OTMETHM,
OJIHAKO, YTO KOMMEHTHUPYS OIMH U3 IPOSKTOB pe3oironun, wieH Muctutyra XK.-1. Mopen
ormeuai: «[I]1 me semble que la pratique démontre que I’immunité doit étre plaidée». Ibid.,

p. 584.

K ananornuHomy BBIBOZY, HO MPUBOJS HECKOJBKO UHBIE apTyMeHThI, npuxoaut x.I1.by33unu.
On numer: “[w]ith respect to state immunity and immunity ratione personae, several elements
may be identified which would seem to support the view that, when applicable, immunity should
be given effect by the authorities of the forum state regardless of any specific invocation. ...
[A]s regards the personal immunities accruing to diplomatic agents and members of special
missions, the relevant conventions address only the question of waiver of such immunities
(which must always be express) and not the question of their invocation. The same solution
appears to be implied, as regards the immunities of heads of state and heads of government, in
the wording of the resolution adopted by the Institut de Droit international at its Vancouver
session in 2001”. (Buzzini G.P., op.cit., pp.470-471.) Ciaenyet OTMETUTh, OJTHAKO, YTO
Pesomronnst UHCTUTYTa B 3TOM OTHOILICHHH MOKET OBITh HHTEPIPETHPOBaHA U WHAYE

(cM. cHOcky 33 BhIlIe). B kauecTBe elle 0JHOTO apryMeHTa B [0JIb3y CBOCH MO3HIUU
JIk.I1.by33unu ceplnaercs Ha TO, 4To MexayHaponusiii Cyn B pemteHuu no aeny O6 opdepe Ha
apecm “held that Belgium had violated the immunity of the minister for foreign affairs of the ...
Congo without raising the question of whether such immunity had been properly invoked, before
the Belgian authorities, by the ... Congo or by the minister himself”. Ibid., p. 471.
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TOPBIX JIOIKEH PEIaThCs B KaXIOM KOHKPETHOM clydae’ . KOpuanueckuil COBETHUK
Joxubytn JI.Konnopenian He cOrIacuics ¢ TE3MCOM O IPE3yMIIIUN TPUMEHUTEIHHO
K IIepCOHAIILHOMY UMMYHHUTETY, OTMETHUB, B yacTHocTH: “Il faut souligner, d’abord,
qu’aucune «présomption» au sens propre ne saurait étre pertinente pour les chefs
d’Etat étrangers en fonction, puisque ceux-ci se trouvent tout simplement sous le
couvert d’'une immunité totale pour I’ensemble de leurs actes, y compris ceux a ca-
ractére privé»>’.

21. Kaxk npexncrasnsgerca, MexayHaponsusiidi Cyq U B pelIEHUH 110 JaHHOMY AeNy, U
B pemieHnH 1o gexrxy O6 opoepe Ha apecm UCXOAWI U3 TOTO, YTO IEPCOHAIBHBIN NM-
MYHUTET TJaBbl rocynapcrsa (neno Jocudbymu npomus @panyuu) U Bceil «TpOHKM»
(meno O6 opdepe na apecm) MPOCTO €CTh 0€3 KAKON-ITHUOO MPE3yMIIIUHA U BBEITCKAIO-
[I¥e M3 Hero o0s3aTeIbCTBA TOCY1apCTBa, OCYIIECTBISIIONIETO IOPUCIUKIINIO, JTOJDK-
HBI BBINOJHATHCS. B oTiMYMe OT cUTyaluu ¢ IBYyMS JOJDKHOCTHBIMH JIMIamu J>ku-
OyTH, HE TIOJB3YIOIIUMHUCS JIUYHBIM UMMYHHUTETOM, TPUMEHUTEIBHO K KOTOpHIM Cyn
yKazan Ha To, 4To /)xuOyTH nomkHa ObLIa COOTBETCTBYIOIIMM O0pa3oM YBEIOMUTH
dbpanIy3ckue BacTH®’, B TOM YacTH pelleHHs, KOTOpas KacaeTcs IIaBbl PecryGiuku
JxubyTH, HUYEro He TOBOPUTCS O TOM, 4To J[>knOyTH 1oJpKHA ObLTa KaKMM-TO 00pa-
30M IIOCTaBUTH BONPOC 00 MMMYHHUTETE (XOTS, MOJYYUB HMH(POPMAIMIO O TOTOBS-
miemcs 3arnpoce ¢paHIy3ckux Biacred, JknOyrtn HanomHmia @paHnuu 00 UMMY-
HHTETE TIaBbl rocyaapcTsa’). Cya mMpocTo ommpancs B JaHHOM CiIydae Ha TO, uTo,
KaK OH YK€ OTMETHJI B pelieHuu 1o neny 06 opoepe na apecm, «in international law
it is firmly established that ... certain holders of high-ranking office in a State, such
as the Head of State... enjoy immunities from jurisdiction in other States, both civil
and criminal» u yto «[a] Head of State enjoys in particular «full immunity from
criminal jurisdiction»*. Ilpu 3Tom u B pemenun O6 opdepe Ha apecm TaKkKe HHUYETO
HE TOBOPUTCS O TOM, YTO KOHTOJIE3CKHE BIIACTU JOJDKHBI ObUIM MPOMH(OPMHPOBATH
Bractu bensrum 00 MMMYHHTETE CBOErO MWHHCTpPAa MHOCTPAHHBIX JeJl JUIs TOTO,
4TOGBI BOIPOC 00 MMMYHHTETE GbIT paccMoTpen ™.

22. J1eHCTBUTENBHO, HE BIIOJHE IOHATHO, OYEMY pe€Yb NOIKHA HATH TOIBKO O
MIpEe3yMIIINHA MMMYHHTETa, a He npocto 00 mMmmyHurere. Ho B mobom ciayuae —
HMMEEM JIM MBI JIeJI0 ¢ «a0COIOTHOM M, BO3MOXHO, HEOTIPOBEPKUMOID» Ipe3yMIuen
MIEPCOHAIBHOT0O UMMYHHUTETA JINI, TPUHAISKANINX K «TPOHKE», UM MPOCTO C HX
MEePCOHAIBHBIM UMMYHUTETOM, — MOXHO, IO-BUJUMOMY, YTBEPXKAaTh, YTO rocyaap-
CTBO, KOTOPO€ OCYIIECTBISAET YIOJOBHYH IOPUCIUKLHIO B OTHOLIEHUU UHOCTPAHHO-
ro IJIaBbl TOCYIapCTBa, MPABUTEIbCTBA MJIM MUHUCTPAa MHOCTPAHHBIX JEJ, JOJDKHO
caMo cjenarh BhIBOJ 00 MMMYHHTETE JAHHOT'O JIMIAa U O TOM, KaKhe Mephl OHO MO-
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“[D]ans le cas d’un chef de I’Etat en fonction (ou d’un ministre des affaires étrangeres), la
«présomption d’immunitéy» est absolue et, sans doute, irréfragable. Il est couvert par les
immunités, un point c’est tout ; par contre, pour les autres fonctionnaires de 1’Etat, cette
présomption ne joue pas et I’octroi (ou le refus) des immunités doit étre décidé au cas par cas,
en fonction de tous les ¢léments de 1’affaire. Ceci suppose que c’est aux juges nationaux qu’il
appartient d’apprécier si I’on se trouve face a des actes accomplis — ou non — dans le cadre
des fonctions officielles.”. Case Concerning Certain Questions of Mutual Assistance in Criminal
Matters (Djibouti v. France), Oral Proceedings, CR 2008/5, 25 janvier 2008, p.51, para. 77.
Ibid., Oral Proceedings, CR 2008/6b 28 janvier 2008, p 52, para 7.

CM. myHKT 16 BbIIIe.

Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti

v. France), Judgment, para 32., op.cit.

Ibid, para 170.

Ha ceii cuet cm. muenue [[x. by33unn, cHocka 34 Boimie.

13
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JKECT NPpUHUMATH K TAaKOMY JIMIY C YUC€TOM OrpaHquHHﬁ, BBITCKAONIUX U3 UMMYHU-
TCTa4l. u JJIs1 9TOTr0 HE Tp€6y€TC$I, 4TOOKI rocygapCTBO TAaKOT0 AOJIPKHOCTHOIO JIMLa,
o6na;:[a10mer0 NEePCOHAJIbHBIM UMMYHHUTETOM, YBCIOMIIAIO IrOCyAapCTBO, OCYIICCTB-
Jisironee puCaAnuKIULo, 00 HUMMYHHUTCTC.

23. B IlpenBaputenbHOM J0KIaJ€ OTMEUAIOCh, YTO UMMYHUTETOM ratione perso-
nae TMOMHUMO TPOMKHU TMOJB3YIOTCSI W HEKOTOpbI€ JpYyrue BBICOKOMNOCTABJIEHHbIE
JOIDKHOCTHBIE Juma’*’. [TepeyeHb TakuX JOMKHOCTHBIX JHUII B MEXIYHApPOIHOM Ipa-
Be oTcyTcTBYeT. CrienuaibHbIi JOKJIaAUUK Npeaiioxkui B IlpeaBapuTesibHOM JIOKJa-
Jie PacCMOTPETh BOMPOC O KPUTEPUSIX, KOTOPBIMU CIEAYET PYKOBOACTBOBATHCS MPU
OIpEeNeNIEHUN TOTO, MOJb3yeTCsl JU TO WJIM MHOE BBICOKOMOCTABJIEHHOE JIOJKHOCT-
HO€ JIUI0, HE OTHOCAIIEECS K «TPOUKe», epCOHAIbHBIM I/IMMyHI/ITeTOM43 . B actHO-
CTH, pEYb IIJIa O TOM, YTO HApSAAy C 00ECIECUCHUEM YYacTHUs FOCYHapCcTBa B MEKIY-

HapOJAHBIX OTHOIICHUAX, KPUTCPHUEM IJIsI OTHCCCHUA JOJKHOCTHOI'O JUMIAa K YHCITY

JINI, MOJB3YIOIUXCA UMMYHUTCTOM ratione personae, MOXKET OBITh BaKHOCTh (l)yHK—
HPIﬁ, BBIIMTOJIHACMBIX JaHHBIM BBICOKOIIOCTABJICHHBIM JOJ)KHOCTHBIM JIMIIOM, IJIA
obecneueHus CYBCpPCHUTECTA I‘OCYJ.'[apCTBa44. FOCY}_IapCTBO, Ha4uyMnHaromee oCyuieCTrB-
JISITh YTOJIOBHYIO IOPUCAUKIIMIO B OTHOICHUH BBICOKOIIOCTABJICHHOTO HHOCTPAHHOTO
JOJ)KHOCTHOTO JIMIa, HC BXOOAIICIrO B «TpOﬁKy», He 00s3aHO 3HATh WIIH npeamnojia-
ratb, 4YTO 3TO JUHOO COOTBETCTBYCT YNOMAHYTBIM KPUTCPHUSIM H 06naz[aeT nepco-
HaJIbHBIM UMMYHHUTCTOM. OHO NMUIIb JOJDKHO YBCAOMUTH IoCyaAapCTBO JOJIKHOCTHO-
ro jJupa O MNPHUHUMACMbBIX UM MEpax. Hpe,Z[CTaBJ'IHeTCH JIOTUYHBIM MPEAINOJIOXUTD,
4TO, €CJIU ToCyaapCTBO TAKOI'0 JOJKHOCTHOIO JIMIa mmoJjaraet, 4To 3TO JUIO COOT-
BCTCTBYCT YIIOMSAHYTBIM KPUTCPUAM H 06nazlaeT nepCcoHaJIbHBIM UMMYHHUTETOM, TO
HWMCHHO Ha 3TOM roCyaapCTBC JICKUT 6peM${ 32[,[[61710TBOB3HPI$I HUMMYHHUTCTA. B 3TOM,
nponecCyalbHOM CMBICIIC HepCOHaJ’ILHBIfI HUMMYHUTCT BBICOKOIIOCTABJICHHLIX JOJIXK-
HOCTHBIX JIMI], HC BXOAAIIUX B ((TpOfIKy», AHAJIOTMYCH MMMYHHUTCTY ratione mate-
riae.

24. Kor,ua peub UACT O TIJIaB€ rocyaapCTBa, MpPaBUTCIbBCTBA HWJIW MUHHUCTPE HWHO-
CTpaHHBIX ACJI, BOIPOC 00 HUMMYHUTCTC ratione personae KOTOPLIX HOOJIZKHO CaMO
MNOCTAaBUTh TICPC coboii rocyagapCcTtBo, OCYHICCTBJIAIOUICC HOPUCAUKINIO, JIOTUYHO
OpeaAnoOIOKUTb, YTO TOCYyAapCTBO DOJIZKHOCTHOTO JIMIIa HE 00s3aH0 npeaoCTaBIATb
JA0Ka3aTrejIbCTBa UMMYHHUTCTA, 000CHOBBIBAThL €rO. I[OCTEITO‘IHO JIMIIb, €CJIM 3TO HC
OquHILHO45, MNOATBEPAUTD O(l)PIIII/I&HLHLIfI cTarycC Juua. CI[CJ'IaTB 9TO MOXXHO IIO OH-

14

41
MMeHHO 3T0 00BIYHO U MPOUCXOAUT Ha mpakTuke. Cynsl 1100 caMOCTOATENIHHO PAaCCMaTPUBAIOT

BOIIPOC 00 UMMYHHTETE HHOCTPAHHOTO IVIaBbl TOCYAapCTBa, JIMO0 aIpecyIoT 3anpoc Ha ceil cuer
OpraHaM MCHOJIHUTEIbHON BETBU BIACTU CBOETO rOCYJapCcTBa, KOTOPbIE MOTYT BbIATh
3aKJIIOYCHUE WU PEKOMEH/IALMIO C OMIMCAHUEM IOJIAraroliuXcs KOHKPETHOMY JIMILY MPUBHIICTUN
u ummynureroB. Cour de Cassation, Affaire Ghaddafi, Arret no. 1414, 13 mars 2001, Cass
Crim.1. Cm., HanpuMep, pelIeHne Mo BOMPOCy O Bblgade opaepa Ha apecT B Hunepnangax
IIpe3unenta Munonesun C.IOnoiioHo (Cya caMOCTOsITENbHO YCTAaHOBHII, 4TO [Ipe3uaeHT
WHI0HEe3MH KaK IJ1aBa rocy1apcTBa Mojb3yeTcss HMMYHHTETOM, U OTKa3al B BblJade opjlepa Ha
ero apect, Rechtbank s'Gravenhage, Sector civiel recht, 377038/KG ZA 10-1220, 6 October
2010, available at: http://www.rechtspraak.nl). Takxe cm. Pemenne Kaccannonnoro cyna
Benvrum no neny A llapona, A.flpona u op. B yactu, kacawitieiics A.lllapona, — Court of
Cassation of Belgium: H.S.4.ef al. v. S.A. et al. (Decision related to the indictment of Ariel
Sharon, Amos Yaron and others), 12 February 2003, 42 ILM (2003) 596.

2 [IpenBapuTenbHBIN TOKIAd, TyHKTH 117—-121.

* Tam xe, nyHkT 121.

* Tam xe.

* OcraBuss B CTOpPOHE BOMPOC 0 3HAYCHHH IPU3HAHMS IS [eleif MMMYHHTETa (COOBpaKeHus
CrnenuaipHOTO AOKJIAAYMKa HA OTOT CUET coAepiKarcs B myHkTe 124 [IpexBaputenbHOro
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IJIOMAaTU4YCCKUM KaHaJlaM, JaX€ C€CJIM BOIPOC pacCMAaTpHUBACTCS B cy,ue“. I[OJ'DKHO
JIn rocyaapcCTBo, 3aﬂ€ﬁCTByIOHI€€ (byHKIIPIOHaHBHLIﬁ UMMYHHUTET OOJDKHOCTHBIX JIMIL
40048 HepCOHaJ’ILHLIﬁ HUMMYHUTCT BbBICOKOIIOCTABJIICHHBIX JOJDKHOCTHBIX JIMI, HC BXO-
JA0IUX B ((TpOﬁKy)), OpUHUMATh y4aCTUC B pa36HpaTCJ'II)CTB€ B MHOCTPAHHOM CyAC
OpOTUB AOJI’KHOCTHOTO JIMIIa C TEM, 4TOOKI BOIIPpOC 00 UMMYHHUTETC OBLI paccMoT-
PEH, U MPCAOCTABIIATH obocHOBaHuE I/IMMyHI/ITeTa?

25. B nene O Hekomopuvlx 80npocax 63aUMHOU NPABOGOU NOMOWU HO Y2OLOEHLIM
Odenam OpaHIUs yTBEpXkIaja, 9TO BONMPOC 00 UMMYHHUTETE ratione materiae JTOIK-
HOCTHBIX JIMI] IOJDKEH B KaXJOM ClIydyae pemarbcs B mHocTpaHHOM cyne. “The con-
trary, according to France, “would be devastating and would signify that all an offi-
cial, regardless of his rank or functions, needs to do is assert that he was acting in
the context of his functions to escape any criminal prosecution in a foreign State”.
As functional immunities are not absolute, it is, in France’s view, for the justice sys-
tem of each country to assess, when criminal proceedings are instituted against an
individual, whether, in view of the acts of public authority performed in the context
of his duties, that individual should enjoy, as an agent of the State, the immunity
from criminal jurisdiction that is granted to foreign States...”*’. MexmyHnapoamsiit
Cyn oTMETHII B TOM CBSI3M, 4TO (ppaHIy3cKHE cylbl HE ObLIN NMPOUH(OPMHPOBAHBI
[IpaBurenbcTBoM JpKMOYTH O TOM, YTO AEHCTBUS JOJDKHOCTHBIX JInL J»KuOyTn ObLIN
cobcTBeHHBIMH JelicTBusAMU J[>)kn0yTH, 1 — B OoJsiee 00mIeM IIaHe — YTO rocynap-
ctBo “which seeks to claim immunity for one of its organs is expected to notify the
authorities of the state concerned”*. Taxum oGpaszom, B pemennn Cyna pedus uaeT
TOJIBKO 00 «MH(OPMHUPOBAHUIY WM «YBEJOMIICHHM», HO HE TOBOPUTCS 00 «00OCHO-
BaHMM» UMMYHHTETA UJIU TOTO, TOYEMY MOXHO YTBEPXKJaTh, YTO JAEHCTBUS JTOJDKHO-
CTHBIX JIMI] COBEPIIAJIHCH MU UMEHHO B O()MIMAIIFHOM KayecTBE, B Ka4eCTBE Opra-
HOB TocyaapcTBa. B KoHCyapTaTHBHOM 3akitodeHuu 1o aeny O cnope, kacaroujemcs
uMMyHUmema om opuouyeckozo npoyecca Cneyuanrbroz2o ookiaoyuxa Komuccuu no
npasam uenogexa, MexnyHapoaubeiii Cyn Takke HE YIOMHHAEeT O HEOOXOAUMOCTH
anst OOH 060CHOBBIBATH (DYHKIHOHAIBHBIA MMMYHHTET €€ JOJKHOCTHOrO juma’ .

46
47

48

49

JIOKJIazna), MOXKHO MPEICTaBUTh BOBMOXKHOCTh OTCYTCTBHS OIPEICICHHOCTH B OTHOIICHUHU
cTaTyca BEICOKOIIOCTABICHHOTO JIHUIla, HAIPUMED, IpH (yHKIIMOHUPOBAHUH NIEPEXOTHOTO
MpaBUTENbCTBA (KOT/a HOBBIN INIaBa MPAaBUTEILCTBA ObLI HA3HAYEH, HO NMPEKHUN MPOJIOJDKAET
JeHCTBOBATH), INOO B PE3yJIbTaTe KOHCTUTYIIMOHHBIX PedOpM, BIEKYIIUX CYIECTBEHHOE
nepepacupeseIecHHe OTBETCTBCHHOCTH MEX/y KIIOUEBEIMH IIOCTaMU B FOCYIapCTBE.

O cnoco6e 3anelicCTBOBAHUS IMMYHHUTETA TOBOPUTCS B MyHKTax 27—28 HACTOSIIETO TOKIaaa.
Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti

v. France), Judgment, para.189, op. cit.

Ibid., para 196. T'ocynapcrennslii nenaprament CLIIA B cBOeM 3asiBIeHUH B aele Samantar
ykassIBaeT, 4To: “The typical practice is for a foreign state to request a suggestion of immunity
from the Department of State on behalf of its officials. ...Because the immunity belongs to the
state, and not the individual, and because only actions by former officials taken in an official
capacity are entitled to immunity under customary international law, the Executive Branch takes
into account whether the foreign state understood its official to have acted in an official capacity
in determining a former official’s immunity or non-immunity” (op.cit., cHocka 26 supra,

para. 11). T.e., ¢ OIHO CTOPOHBI, PeYb 34ECh UACT O KITOHUMAHHM», @ HE O JOKAa3bIBAaHUU
rocyIapcTBOM JOJDKHOCTHOTO JIMIA O(HUIIMAIBFHOTO XapaKTepa COOTBETCTBYIOIINX JAeHCTBHIHA
MOCJIEeAHEro, a, ¢ Apyroi , — o ToM, 4To BiaacTamu CIIIA 3To «TOHUMaHUE» yIUTHIBACTCSA IPHU
peuieHuy Bonpoca 00 MMMYHHMTETE, XOTs, 110 BCEH BUIMMOCTH, U HE pacCMaTpHUBACTCS B
KayecTBe 00s3bIBAIOIIETO.

B KOHCYJIBTaTHBHOM 3aKJIIOYEHUU TOBOPUTCS JIMIIE, YTO [ eHepasbHEIH cexperaps Opranuzanuu
OO0bennHeHHbIX Hanuii kak BoIcHIee JOJDKHOCTHOE 0 OpraHu3aiuu J0JKeH
nporuH(GOPMHUPOBATH IPABUTENILCTBO TOCYAAPCTBA, OCYIIECTBISIIONIETO IOPUCIUKIINIO, O TOM, YTO
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Bmecte ¢ TeM B pelieHUH 1o ey O HeKOmopwvlx 6ONPOCAX 63aUMHOU NPABOGOU NO-
Mmowgu no yeonosuvim deram Cyn otMetwi, 9To “it has not been “concretely verified”
before it that the acts which were the subject of the summonses as témoins assistés
issueds(;by France were indeed acts within the scope of their duties as organs of
State™”".

26. 3ametruM B 3TO# cBsA3U cieaywouiee. Bo-nepBrix, Mexnynaponasiii Cyn roBo-
PHUT B MPHUBEICHHOM IAcCaXXe TOJIBKO O TOM, YTO O(HLIMATIBHBIA XapakTep ACHCTBHIMA
JOJKHOCTHBIX JHI[ JPKUOYTH HEe ObUT KKOHKPETHO IMPOBEPEH» UMEHHO B CAMOM 3TOM
cyne. OpaHIy3CKUil Cyl B 3TOM KOHTEKCTE HE YIOMHUHAETCs. BO-BTOPBIX, CTPOTO ro-
BOpsI, JaKe yIOMHUHasi 00 OTCYTCTBHHM «KOHKPETHOH mpoBepkm», Cyl, NOBTOPHM,
HHUYETO HEe TOBOPUT 00 00s3aHHOCTH J[>)knOyTH 000CHOBBIBATH UMMYHHUTET WIH OPU-
OUAJTbHBIA XapakTep NeHCTBUI ee JOJHKHOCTHBIX JIMI, HA KOTOPOM OH OCHOBBIBACT-
ca. Kak mumret, koMMeHTHPYS 3TOT naccax pemernus, Jx.I1. By3sunau, «[i]t may be
argued, especially in the context of an alleged immunity from testimony, that a state
wishing to invoke such immunity cannot be deemed to have a duty to substantiate
its claim by providing detailed information or evidence which might possibly defeat
the whole purpose of that immunity»°'. IIpexcTaBnsieTcs, 4TO 3Ta JIOrUKA AEHCTBYET
B OTHOLICHUHU SaﬂeﬁCTBOBaHHH q)yHKLlI/IOHaJ'l])HOFO UMMYHHUTCTA B LICJIOM, a HE TOJIb-
KO TPUMEHUTENBHO K UMMYHHUTETY OT Ja4l CBUACTEIbCKHX Moka3zaHuil. [y oboc-
HOBaHMs B HMHOCTPAHHOM Cy[Ae WM Mepel JUIOM APYTHX OPraHoB BIIACTH HHO-
CTPaHHOTO TOCyJapcTBa O(PHUIMAIBLHOTO XapakTepa NeHCTBUI CBOUX JOJKHOCTHBIX
JUI TOCYIApCTBY JOJDKHOCTHOTO JIMLa MOXET IMOTpeGOoBaThCs MPENOCTABUTH HH-
(dbopMmanio BecbMa YyBCTBUTEIBHOIO JJIsl HETO XapakKTepa, PacKpbITh CBEICHUS, OT-
HOCSIIMECS] K ero BHYTPCHHHM, CYBEPCHHBIM JellaM. A MMEHHO Ha 3allUTy 3TOU
chepsl U HANPaBIeH HMMYHHTET OT HHOCTPAHHO YrONOBHO# IOPUCINKIINN ",

27. OtmeruM Takxke, yTo MexayHaponaslii Cyx B mene O HeKOmMOpbiX 80npocax
83AUMHOU NPABOBOU NOMOWU NO Y2OJ08HLIM OeliaM TOBOPUT 00 YBETOMIICHUH «BJa-
CTei» rocynapcTBa, OCYIIECTBISIONICIO IOPUCIUKIINIO, HE CBOAS NS0 K yBEIOMIIC-
HUIO cynoB. Yka3zanue MexayHapogHbiM CyaoM Ha TO, YTO YBEIOMIISTHCS MOTYT
«BJIACTH» TOCYAApCTBA, OCYIICCTBIISIONICTO OPUCIUKIIAIO, @ HE TOJBKO CYIbI, CBH-
JIETENIBCTBYET, KaK MPEACTaBIseTCs, 0 ToM, 4To Cya He cuen o0s3aTelbHBIM IS TO-

16

50

5
52

Tuo Ha ciayx6e OpraHu3anuu AeCTBOBAIO B 0(QUIHATBHOM KAau4eCTBE U MOJIB3YeTCs
HMMYHHTETOM. YK€ Ha 9TOM OCHOBAaHUHU CO3AAETCs MPaBOBas MO3HIHS, IPEAYyCMaTPUBAIOLIAs
COOTBETCTBYIOIUE 00513aTENbCTBA FOCYJapCTBA, OCYICCTRISIOMEr0 IOPUCANKIINIO, H 9Ta
MO3UIUS — B CHILy TOTO, 4TO OHa mpu3HaHa CymoM «mpesyMmiiueii», — He TpebyeT
JOKA3bIBAHUS M MOKET OBITh OMPOBEPTHYTA TOJIHKO Ha OCHOBAHUH HUCKIIOUYUTEIBHO
yoenurenbHbIX npuanH. Cm. Difference Relating to Immunity from Legal Process..., op.cit.,
paras. 60, 61.

Case Concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v.
France), Judgment, para. 191.

Buzzini D.P., op.cit., p. 467.

Basupysces Ha 3TUX *Ke cooOpaxeHusx B nene Belhas et al. v Ya'alon (npu paccMoTpeHNT
aneJuUSIUU UCTLA B CBSA3HU C OTKa30M OKpyxHOro cyna CIIIA nmpuHSATh rpakJaHCKUH UCK K
PACCMOTPEHHIO 10 MPUYUHE HATHYHUSA y OTBETYHKA PyHKINOHAIBHOTO HMMYHHTETA),
Anemnsunonssiit cyny CHIA B okpyre KonymOust ykassiBaeT, 4To HCTpeOOBaHUE IOKYMEHTOB
(“discovery”), MOATBEPKAAIONINX, YTO OTBETUYHK OBLI HAJUJICKAIMUM 00pa30M YIIOJIHOMOYEH
TocymapcrBom M3panie Ha COBEpIICHHE BMEHSIEMBIX €My MEHCTBUHM, IPOTHBOPEUHIIO OBl CaMOii
uenu ummynutera (“As this Court found in El-Fadl, “in light of the evidence that [defendant]
proffered to the district court and the absence of any showing by [plaintiff] that [defendant] was
not acting in his official capacity, discovery would frustrate the significance and benefit of
entitlement to immunity from suit.”). Belhas et al. v. Moshe Ya'alon, op.cit.(cM. cHOCKY 32
BBIIIE).
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cyJlapcTBa JOJDKHOCTHOTO JIMIIA YBEAOMIISITH O €r0 UMMYHUTETE UMEHHO MHOCTpaH-
HBIH CyJ JUIsL TOTO, YTOOBI MHOCTPAHHBIN CyJl PacCMOTpEJ BONPOC 00 MMMYHHUTETE.
T'ocynapcTBO HOMKHOCTHOTO JIULA MOXKET 3a1eMICTBOBaTh UMMYHUTET JOJKHOCTHOTO
JMIa [0 JUIUIOMaTHYeCKUM KaHajlaM, TakuM oOpa3oM YBEIOMHUTH TOCYIapcTBO,
OCYIIECTBIISIIONIEE FOPUCAUKIINIO, H 3TOTO JOCTATOYHO JIJISI TOTO, YTOOBI CyZ 3TOTO
roCyJapcTBa JOJDKEH OB PaCCMOTPETh BONPOC 06 mMMyHHTeTe . OTCYTCTBHE 06s-
3aHHOCTH TOCyAapcTBa 00paIarbesi HEMOCPEACTBEHHO B MHOCTPAHHBIN CyZl BBITEKa-

T U3 NPHUHINIA CyBEPEHHTETA, CYBEPEHHOTO PABEHCTBA FOCYIAPCTB .

28. Ha mpakTHKe rocyIapcTBa MOTYT BeCTH ces mo-pasHoMy . [IpH jKelaHHH OHH
MMEIOT BO3MOXKHOCTh OTCTaWBaTh MMMYHUTET CBOMX JOJDKHOCTHBIX JHUI[ B HMHO-
CTpaHHBIX cyAax. Jpyrue MoryT orpaHu4UTHCS 3aeCTBOBAHMEM UMMYHUTETA MO

53

54

55

AHaNOTUYHBINA BBIBOJ BBITEKAET U M3 KOHCYIBTAaTUBHOTO 3aKJIIOUeHHUs 110 neny o Cnope,
Kacalowemcsa uMmyHumema om opuouiecko2o npoyecca Cneyuanvnozo ooxaaduuka Komuccuu
no npasam uenosexa (cM. Difference Relating to Immunity from Legal Process..., op.cit.,

paras. 60, 61). Kpome TOro, HEe HCKIIFOYEHO, YTO MOKHO FTOBOPUTH 00 00s3aHHOCTH BilacTel
rocynapcTBa, MOJYyUYHUBIIUX COOTBETCTBYIOLIEE yBEAOMIICHUE, TOBECTH €T0 10 CBEICHUS
HAI[MOHAIBHOTO CyJa, PACCMaTPUBAIONIETO JIEJI0 JODKHOCTHOTO JHIIa, 00 HMMYyHHTETE KOTOPOTrO
HUIET peub. Bo BCAKOM ciydae, B YIIOMSIHYTOM KOHCYJIBTaTUBHOM 3aKJIIOYCHHUH MexXTyHapOaHbIH
Cyn ykazan: “The governmental authorities of a party to the [Convention on the Privileges and
Immunities of the United Nations] are therefore under an obligation to convey such information
to the national courts concerned, since a proper application of the Convention by them is
dependent on such information”. Ibid., para. 61. B aTom aene cooTBeTcTBYyOIIasi 0053aHHOCTh
BIIACTEH rocyapcTBa, OCYIECTRISIIOIEr0 IOPUCANKIINIO, BBITCKAET U3 0053aTEIbCTB IO HOPME
00 UMMYHHUTETE JOJDKHOCTHBIX Ul Opranu3aunn OObeanHeHHBIX Hauwuii, 3akperieHHol B
MEXIyHapOAHOM J0ToBOpe. IMMYHHUTET AOIKHOCTHBIX JIHI] TOCYIapCTBa OT HHOCTPAHHOM
YTOJIOBHOW IOPUCAMKIIMY OCHOBBIBAEGTCSA HA O0LIEM MEXIyHapoaHoM npase. ClienoBaTeIbHO, Ha
001IeM MeXIyHapOJHOM IpaBe A0JKHA OCHOBBIBATHCS U YIOMSHYTasi 00SI3aHHOCTh
NPaBUTENICTBA IOCYIAPCTBA, OCYIIECTBISAIOMEr0 FOPUCAUKIIUIO.

B xomMMeHTapuu k ctatbe 6 IIpoekra cTaTeil 0 IOPHUCAUKIMOHHBIX MMMYHUTETaX rOCyJapcTB U
X COOCTBEHHOCTH oTMedaeTcs: “Appearance before foreign courts to invoke immunity would
involve significant financial implications for the contesting State and should therefore not
necessarily be made the condition on which the question of State immunity is determined. On
the other hand, the present provision is not intended to discourage the court appearance of the
contesting State, which would provide the best assurance for obtaining a satisfactory result”.
Draft Articles on Jurisdictional Immunities of States and their Property, with commentaries,
1991. Yearbook of the International Law Commission, 1991, vol. 11, Part Two, p. 24.

Pa3znuuus B IpakTHKe OTCTaMBaHUS UMMYHHUTETa XOPOLIO MIUIIOCTPUPYET naccaxk u3 PeneHus
BepxoBHoro cyna OUIMINHUH KacaTeIbHO paccMOTpeHHus xonataiicrea Cesmennoro [Ipecrona
00 OTMEHe paHee BRIHECEHHBIX OTKa30B B IPU3HAHMM CYBEpPEHHOr0o MMMYHHTeTa Barukana,
MPOTHUB KOTOPOro ObUI BUMHEH rpaxaaHckui uck. [Ipu paccMoTpeHuH Bompoca 0 TOM, MOXET JIH
JlenapTaMeHT MEXIYHAPOIHBIX CBsi3ell DMINIINH BCTYIUTH B [ICJIO B Ka4e€CTBE TPETheil
ctopoHbl, CyJ ONMCHIBACT MPAKTUKY 33CHCTBOBAHUS HIMMYHHUTETA I'OCYyJapCTBa B HHOCTPAHHOM
cyne: “[W]hen a state or international agency wishes to plead sovereign or diplomatic immunity
in a foreign court, it requests the Foreign Office of the state where it is sued to convey to the
court that said defendant is entitled to immunity”. 3aTem, KOCHYBIINCH BKPATI[e HEKOTOPBIX
ocobeHHOocTel nmaHHOU mpakTuku B CIIIA n Benuko6puranuu, Cyn otmedaet: “In the
Philippines, the practice is for the foreign government or the international organization to first
secure an executive endorsement of its claim of sovereign or diplomatic immunity. But how the
Philippine Foreign Office conveys its endorsement to the courts varies. In International
Catholic Migration Commission v. Calleja, ... the Secretary of Foreign Affairs just sent a letter
directly to the Secretary of Labor and Employment, informing the latter that the respondent-
employer could not be sued because it enjoyed diplomatic immunity. In World Health
Organization v. Aquino ... the Secretary of Foreign Affairs sent the trial court a telegram to that
effect. In Baer v. Tizon... the U.S. Embassy asked the Secretary of Foreign Affairs to request the
Solicitor General to make, in behalf of the Commander of the United States Naval Base at
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JAUILIOMATUYICCKUM KaHallaM, UCXO0Ad U3 TOT'O, YTO COOTBETCTBYIOLIHUC BJIACTU I'OCY-
AapCTBa, OCYIICCTBIAIOMICTO KOPUCAUKIIUIO, CaMU JOBCAYT 10 CBEACHUA Ccyda TO, YTO
rocyagapCcTBO AOJIZKHOCTHOTO JIMIa yKa3aJlo Ha UMMYHUTET AOJKHOCTHOIO JiMLa, B
OTHOIICHHUHN KOTOPOT'O OCYHICCTBIACTCA IOpI/ICHI/IKIII/Iﬂ56. FOCYI[apCTBO MOXET M HC
3aHHUMAaTh KaKOH-TO O,Z[HOf/i N3 YKa3aHHBbIX HO3PIIIPII>1 u IleﬁCTBOBaTL 10 00CTOATEIBCT-
BaM: B OJJHUX CJIydasaX 3adBJIATH 00 UMMYHHUTETC CBOCTO JOJIKHOCTHOI'O JIMIa HCIIO-
CpCACTBCHHO B Cyd, B JPYIrux — I(ef[CTBOBaTL TOJIBKO IIO AUIIJIOMAaTUYCCKHUM KaHa-
JlaM, B-TPE€TbUX — HUCIHOJb30BaTh BCC BO3MOXKHOCTU. KpOMe TOro, CJICAYCT UMCTh B
BUAY, YTO MIpU OCYHICCTBICHUU yFOHOBHOﬁ HOPpUCAUKINNU BOIIPOC 00 UMMYHHUTCTC
MOXCT BO3HUKATh Ha ﬂOCYﬂe6HOﬁ cTaauu. B Takom CJiydac BOIIpOC O 3aI[€fICTBOBa-
HUHW UMMYHUTCTA B CYAC BOO6HI€ MOXET HC BOBHUKHYTb.

29. Jlns Toro 4toOBl 3aaeiicTBOBaTH ()yHKIMOHAIBHBIH WMMYHHUTET, TOCYIapCTBO
JOJDKHOCTHOTO JIMIIA JODKHO yKas3aTh, YTO JESHHS,, ”THKPUMHUHHUPYEMBIE JTOJDKHOCT-
HOMY JIMILY, OBIJTM COBEPILECHBI ATUM JIMI[OM B OQHUI[MAILHOM KadyecTBe (T.€. SBISIOTCS
JIETHUSIMH CaMOTO rocyznapcrsa). IMEHHO rocyaapcTBO JOJDKHOCTHOTO JuIa oOna-
JlaeT IPEeporaTHuBOM Jiejarh 3TO, MOCKOJIbKY pedb MJIET O €ro BHyTpPeHHEH opraHu3a-
LIMH, €TO OTHOLIEHHSIX C €ro COOCTBEHHBIMM JOJDKHOCTHBIMHM JIiaMu. Kak ykaspiBa-
nock aneysinuoHHol manaroit MTBIO B pemennn no aeny Prosecutor v. Blaskic,
“customary international law protects the internal organization of each sovereign
State: it leaves to each sovereign State to determine its internal structure and in par-
ticular to designate the individuals acting as State agents or organs. Each sovereign
State has the right to issue instructions to its organs, both those operating at the in-
ternal level and those operating in the field of international relations, and also to
provide for sanctions or other remedies in case of non-compliance with those in-
structions. The corollary of this exclusive power is that each State is entitled to
claim that acts or transactions performed by one of its organs in its official capacity
be attributed to the State, so that the individual organ may not be held accountable
for those acts or transactions... The general rule under discussion is well established
in international law and is based on the sovereign equality of States (par in parem
non habet imperium). ... The general rule at issue has been implemented on many
occasions, although primarily with regard to its corollary, namely the right of a State
to demand for its organs functional immunity from foreign jurisdiction ...This rule

Olongapo City, Zambales, a “suggestion” to respondent Judge. The Solicitor General embodied
the “suggestion” in a Manifestation and Memorandum as amicus curiae... In some cases, the
defense of sovereign immunity was submitted directly to the local courts by the respondents
through their private counsels ... In cases where the foreign states bypass the Foreign Office, the
courts can iCnquire into the facts and make their own determination as to the nature of the acts
and transactions involved”. The Holy See, Petitioner, vs.The Hon.Eriberto U. Rosario, Jr., as
Presiding Judge of the regional Trial Court of Makati, Branch 61 and Starbright Sales
Enterprises, Inc., Respondents. Republic of the Philippines, Supreme Courtm G.R.No. 101949
December 1, 1994. Available at: www.chanrobles.com/scdecisions/jurisprudence1994/dec1994/
gr 101949 1994 .php.

B yxe ynomsinytom nene Belhas v. Ya'alon (cMm. cHocky 32 Bbiie) 00 HMMYHUTETE OBIBIIETO
reHepasia Cun 00opoHbl M3paunns (CiyKUBIIEro riaBoi BOeHHOW pa3peaku) M.Slanona ot
rpaxxaanckoit ropucaukiuu CIIA 6su10 3asBiieHo B nucbMe [locna Uspaunsa B CILHA JI. Asutona
3amecturento I'ocynapcteennoro cexperaps CILIA H. bepucy. Jlannoe nucemo M. Sanon
NpEeAbSIBUI B CyJle IEPBOM MHCTAHIIMH, 3asIBUB XOJaTalCTBO 00 OTKJIOHEHHUH HMCKa, a
BIIOCJICICTBUHU TaK)Xe B ANEJUISILMOHHOI nanare. B Takoii xxe ¢popme ObLIT MOATBEPKICH
opuuManbHbIN XapakTep aAeicTBui A./luxrepa, ObIBIIETO PYKOBOIUTENS CIIy>KObl 0€30MaCHOCTH
W3pannsg. A.JluxTep Takxe BBICTYIIII IE€PE] CyOM C X0maTalicTBOM 00 OTKIOHEHHH ucka. Matar
and ors v Dichter, op.cit. (cM. cHOCKy 32 BbIIIIe).
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undoubtedly applies to relations between States inter se””’. YnomsiHyTas npepora-

THBA rocygapcrBa JOJIKHOCTHOTO JIMIla BBITCKACT U3 CYBCPCHUTCTA I‘OC}’,Z[apCTBaSS.

30. B To0 e BpeMms, Kak IpelcTaBIsIeTcsl, CTOUT npuciynarscst Kk P. Ban Anebeexk,
kotopass mumiet: “The rule of functional immunity does not ... oblige courts to
blindly accept any claim of a foreign state that an official has acted under its author-

ity. A court may independently inquire into the reasonableness of such claim”.

5

5

5

7

o

°

ICTY, Prosecutor v. Blaskic, IT-95-14-AR108 bis, Appeals Chamber, Judgment on the Request
of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997

(29 October 1997), para.41 (available at http://www.icty.org/x/cases/blaskic/acdec/en/
71029JT3.html). C ananornyseix no3unuii MexayHnapoausiit Cys moaoiesn K BOIpocy o
npeporatuBax ['enepanproro Cekperaps Opranuszauun O0beauHeHHbIXx Hanuit B OTHOMICHH T
JOJDKHOCTHBIX I Opranuzannu B KoHCYTbTaTHBHOM 3aKIIO4YCHUH B fene o Cnope,
Kacanwemcs uMMyHumema om wpuouieckozo npoyecca Cneyuanrohozo 0okaaduuxa Komuccuu
no npasam uenogexa. Cyn, B 4acTHOCTH, yKkasan: “As the Court has observed, the Secretary-
General, as the chief administrative officer of the Organization, has the primary responsibility to
safeguard the interests of the Organization; to that end, it is up to him to assess whether its
agents acted within the scope of their functions and, where he so concludes, to protect these
agents, including experts on mission, by asserting their immunity”. Difference Relating to
Immunity from Legal Process...op.cit., para. 60.

Prosecutor v. Blaskic, Judgment on the Request of the Government of Croatia..., op.cit.,

para 41. Kak ormeuaer F.Seyersted, “The organic jurisdiction of a state implies that all its
relations with — and all relations between and within — its organs and officials as such are
governed by the public law and by the executive and judicial organs of that State and not by the
public or private law or the organs of any other State” (in “Jurisdiction over Organs and
Officials of States, the Holy See and Intergovernmental Organisations”, 14 ICLQ 1965, p. 33). B
cBoto ouyepens M. Illo mpuMEHHUTENBHO K CTaTyCy IJIaBbl TocyaapcTBa (M, B 4aCTHOCTH, B CBSA3H C
OTKa30M OT UMMYHHUTETA) TaKXKe OTChUIAET K MPABOIMOPIAKY TOCYyJapCTBa, B KOTOPOM CIIYXKHUT
cooTBeTcTBYHOIIee qonkHOoCcTHOE tuio (“First, the question of the determination of the status of
the head of state before domestic courts is primarily a matter for the domestic order of the
individual concerned. In Republic of the Philippines v. Marcos (No. 1), for example, the US
Court of Appeals for the Second Circuit held that the Marcoses, the deposed leader of the
Philippines and his wife, were not entitled to claim sovereign immunity. In a further decision,
the Court of Appeals for the Fourth Circuit held in In re Grand Jury Proceedings Doe No. 770
that head of state immunity was primarily an attribute of state sovereignty, not an individual
right, and that accordingly full effect should be given to the revocation by the Philippines
government of the immunity of the Marcoses.” M.N.Shaw, International Law, 6" ed., 2008,
Cambridge Univ. Press, p. 736. O6 sTtom xe rooput M.Tomonopu: “It has incontestably been
stated that, "[i]t is the national legal order, the law of the state, which determines under what
conditions an individual acts as an organ of the state"”(3mecr aBTOp cchlIaeTCs Ha

X.Kenv3ena — Hans Kelsen, Principles of International Law (1952), p. 117; M.Tomonori, “The
Individual as Beneficiary of State Immunity: Problems of the Attribution of Ultra Vires
Conduct”, 29 Denver Journal of Int’l Law and Policy, 2001. P. 276. J.-Y. Morin, oTBeuas Ha
Borpocs! Jloknaguuka B xone pa3paborku Peszomroruu Mucturyra 2009 rona., ynomuHaet 00
ycraHoBiaeHHoOM npuniune “selon lequel chaque Etat est libre de d’attribuer lui-méme 1’exercice
de ses competences a des personnes qu’il désigne comme ses agents”, Travaux préparatoires,
The Fundamental Rights of the Person and the Immunity from Jurisdiction in International Law,
Annuaire de I’Institut de droit international, Session de Naples. Vol. 73 (2009), p. 19.

Van Alebeek, R. The Immunity of States and their Officials in the Light of International
Criminal Law and International Human Rights Law, 2006, p. 166. P. Ban Anebeex numiet nanee:
“Certain acts are so inherently personal that it cannot be reasonably claimed that they were
performed under authority of a state. It is hard to dispute, for instance, that a head of state that
murders the proverbial gardener in a fit of rage was committing anything but a purely private
crime. Likewise, the veil of state authority could not convincingly cover the trade in narcotic
substances for purely private benefit. That such a purely private act is committed during the
exercise of an official's functions does not make a difference. In sum, the claim that acts should
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JlecTBUTENBHO, «CJIETIO MPUHUMATh JI000€» Takoe 3asBIICHHE IOCyIapcTBa IOJIK-
HOCTHOTO JIMIIa HHOCTPAaHHBIA cy[ (Tak e Kak M Jpyrue BIACTH rocyaapcTBa, OCy-
LIECTBIISIOMIETO IOPUCIUKIINIO) HEe 00s13aH. Ho 1 He cuuTaThesl ¢ TAKMMU 3asBJICHUS-
MH, €CJIH TOJIBKO U3 0OCTOSTEIBCTB Jiejla C OYEBUIHOCTHIO HE BBITEKAET MHOE, Cy/l HE

MOXKET, MMOCKOJIbKY, KaK OTMCYAaJIOCh BbBILIC, MPCPOraTuBa XapaKTCpPHU30BaTh IMOBCAC-

HHC OOJ)KHOCTHOI'O JIMIla B Ka4€CTBC O(I)I/IIII/IaJ'ILHOFO, CBOCTO, MPUHAAJICIKUT TOCY-

AapCTBY AOJDKHOCTHOIO JIMIld, @ HE IrOCyAapCTBY, OCYHICCTBIIAIONICMY HOPUCAUKIIUTO.

Homaﬂyﬁ, 30€CHh MOXCT OBITH YMECTHBIM 3aJaTbCsd BOIMMPOCOM O TOM, HET JIK IpC-

3yMI1uunu O(l)I/IHI/IaJ'IBHOFO XapakTepa ACIHUA HIJIM MMOBCACHUSA AOJI’KHOCTHOTO Jivla,
€CJIM TAKOBBIM €I'0 HAa3bIBACT TOCYAApPCTBO JOJDKHOCTHOI'O JIMIIA. Ilo KpaﬁHeﬁ MEpe,

Ha CXOXYI0 mpe3ymnuuio ykazan MexayHapoaueli Cyn B gene o Cnope, kacaio-

wemcsa ummynumema om mpuduuecxoeo npoyecca Ci’lel/;uaﬂbHOZO ooknaouuka Ko-

MUccuu no npaeam 4enoeeKkd. OﬂI/IH N3 OCHOBHBIX 3JICMCHTOB CUTYyalluU, SIBJISIBILICH-
Cda MpEAMETOM pPACCMOTPCHUA B 3TOM JCJIC, COCTOSA B CICAYIOLICM. IOpI/I,Z[I/I‘IeCKI/Iﬁ

coBetHuk OOH, neiicTByst oT nmenu ['enepanbHoro cekperaps Opranu3anuu O0be-
auHeHHbx Hanwmii, yBegomun nmpaBuTenbcTBO Manaifzuu o ToMm, yTo CrnenuanbHbIi

JOKJIaaJUYHuK KOMI/ICCI/II/I, coBepIas HeﬁCTBHH, CTaBIIMC MPCIMETOM pa36npaTenLCTBa

B Cyaec MaﬂaﬁBHH, I[efICTBOBaH B O(l)I/IIII/IaJ'ILHOM Kau€CTBC U, COOTBCTCTBCHHO, I10JIb-

30BaJICI UMMYHHUTCTOM B OTHOLICHUU 3TUX HCﬁCTBHﬁGO. Takum 06pa30M, peub muia

00 ummyHHUTEeTe noJDKHOCTHOTO nuna OOH ratione materiae, OCHOBAaHHOM Ha TOM,
YTO JACHCTBUS 3TOrO JHIAa COBEPUIAINCH UM B OQHUIIMAIBLHOM KadecTBe, o yeM Opra-
Hu3anus 1 yBegoMmuia Manaizuto. Cyx B 9T0# cBsi3u ykazan: “When national courts
are seised of a case in which the immunity of a United Nations agent is in issue,
they should immediately be notified of any finding by the Secretary-General con-
cerning that immunity. That finding, and its documentary expression, creates a pre-
sumption which can only be set aside for the most compelling reasons and is thus to
be given the greatest weight by national courts”®'. Kak npexcrasnsiercs, pedb 31eCh

20

be attributed to the state rather than to the state official personally cannot be frivolously relied
on by foreign states to protect their state officials”. Ibid. O kpuTepusax NpuUCBOCHUs IACTHUN WU
MOBEICHNUS JOJDKHOCTHBIX JIMI TOCYAapCTBA CAMOMY 3TOMY IOCYIapCTBY IUIa peds BO Bropom
nokmnazne (cM. myHKT 26 u ganee). Cama Komuccus mogpo6Ho paccMarpuBaja 3TOT BOIIPOC B XO/€
paboThI Hal IPOEKTaMM CTaTeil 00 OTBETCTBEHHOCTHU FOCYIapCTB 338 MEK/yHapOIHO-
nporusonpasuble nesHus (Draft Articles of Responsibility of States for Internationally Wrongful
Acts, with commentaries (2001), in Yearbook of the International Law Commission, 2001,

vol. II, Part Two. CM., B 4aCTHOCTH, cTaThu 4 U 7 U KOMMeHTapuH K HuM. Ibid., pp.40—-42,
45-47).

“Acting on behalf of the Secretary-General, the Legal Counsel considered the circumstances of
the interview and of the controverted passages of the article and determined that Dato' Param
Cumaraswamy was interviewed in his official capacity as Special Rapporteur on the
Independence of Judges and Lawyers, that the article clearly referred to his United Nations
capacity and to the Special Rapporteur's United Nations global mandate to investigate
allegations concerning the independence of the judiciary, and that the quoted passages related to
such allegations. On 15 January 1997, the Legal Counsel, in a note verbale addressed to the
Permanent Representative of Malaysia to the United Nations, therefore “requested the
competent Malaysian authorities to promptly advise the Malaysian courts of the Special
Rapporteur's immunity from legal process "with respect to that particular complaint"”.
Difference Relating to Immunity from Legal Process..., Request for Advisory Opinion
transmitted to the Court pursuant to Economic and Social Council decision 1998/297 of

5 August 1998 (Note by the Secretary-General “Privileges and Immunities of the Special
Rapporteur of the Commission on Human Rights on the Independence of Judges and Lawyers”,
para.6). Available at: http://www.icj-cij.int.

' Difference Relating to Immunity from Legal Process..., op.cit., para.61.

6
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HJET HE TOJIBKO O MPE3yMIUINH (YHKIMOHAIHHOTO MMMYHHUTETA, HO U O IPE3yMIIIIUN
o(¢UIHAIBHOIO XapakTepa JeHCTBUI JTOKHOCTHOTO JIMIA, BO3HHUKAIONIEH B Cilydae,
ecnu OpraHuzanus, Ha CIIy’k0e KOTOPOH COCTOUT JIOJDKHOCTHOE JIMIO, YBEAOMIISIET O
TaKOM XapakTepe AEHCTBUI AOMKHOCTHOIO JIMIAa TOCYJAapCTBO, OCYLIECTBISIOIIEE
FOPHCAUKINIO .

31. U3noxeHHOe BHIIE B OTHOIIEHHH OTCYTCTBHSI OOS3aHHOCTH TOCYyIapcTBa
JIOJDKHOCTHOTO JIHIla, oOianaromero (pyHKIMOHAJIBHBIM UMMYHHUTETOM, IPUHUMATH
y4dacTue B CyAeOHOM pa30uparesibCTBE, B TOM YHCIIE YBEIOMJISATH HEMOCPEICTBEHHO
WHOCTPAHHBIN cyJ 00 MMMYHHUTETE 3TOTO JIMIA, C TeM, YTOOBI CyJ paccMOTpell BO-
poc 06 UMMYHHUTETE, OTHOCUTCS, KaK MPEICTaBIsAETCS, U K CUTyallld, KOTaa pedyb
HUJIeT O MEPCOHAIBHOM HMMYHUTETE BBICOKOTIOCTABICHHBIX AOJKHOCTHBIX JIWI, HE
BXOJSIIUX B «TPOHKY». B 3TOM ciydae rocynapcTBo AOIKHOCTHOIO JIMIA TAKXKe HE
00s13aHO NPUHHUMATh y4acTHe B CyJeOHOM pa3OupaTesbcTBE M MOXET WH(OpMUpo-
BaTh 00 MMMYHHTETE CBOETO JOJKHOCTHOTO JIMIIA TOJIBKO IMPaBUTENHLCTBO (a HE 005-
3aTeNIbHO CyX) TOCYAapcTBa, OCYIIECTRISIONEr0 I0PUCAUKINIO, SISl TOTO, YTOOBI BO-
poc 00 UMMYHHTETE OBUI PACCMOTPEH COOTBETCTBYIOIIMMH OpPraHaMH BJIACTH WHO-
CTPaHHOT'O rOCyAapcTBa, B TOM 4YHUCie cyloM. Bmecre ¢ TeMm, yuuThIBast 0OCTOSATEINb-
CTBa, 0 KOTOPBIX TOBOPWJIOCH B maparpade 23 HacTosLero JoKjiajaa, rocyaapcTBO
JOJDKHOCTHOTO JIMIA JOJKHO MPEACTaBUTh 000CHOBaHUE TOTO, YTO 3TO JIMIO C TOY-
KM 3pEHHS ero craryca M (PyHKIHH COOTBETCTBYET KPUTEPHUSM, IO3BOJISIONIUM YT-
BEpXKIaTh, 9TO OHO, HE Oy/Iy4H IJ1aBOil ToCyqapCcTBa, NPaBUTEIbCTBA HIIM MUHUCTPOM
WHOCTPAHHBIX JIe]l, MOJb3yeTCs, TEM HE MEHEee, IePCOHAIbHBIM UMMYHUTETOM. Bo-
Ipoc o craryce, QyHKIMIX, BAXXHOCTH /IS peajn3aliy CyBEepeHUTETa rocy1apcTBa
JOMKHOCTHOTO JIMI[a OTHOCUTCA K BHYTPEHHEH KOMIIETEHLIMU 3TOTO rOCyJapcTBa Tak
JKe, KaK ¥ BOIPOC O TOM, HOCSAT JIM JEHCTBHS JOJDKHOCTHOIO JIMIA O(QUIHAIBHBIN
xapaktep®. I109TOMy TOCYIapCTBO, OCYIIECTBIIAIONIEE IOPUCIUKIIUIO, HE MOXKET HI-
HOpPUPOBaTh TaKO€ 3a/€ICTBOBAaHUE IEPCOHAIBHOTO HMMMYHUTETAa HHOCTPAHHOIO
JIOJDKHOCTHOTO JIUIA, JaXe €CIIM OHO HE BXOAUT B «TPOHKy». B To ke BpeMs, Kak U
B ClIy4Yae C XapaKTEPUCTHUKOW IEHCTBUH MOJHKHOCTHOTO JHIA KaK O(HIMAIbHBIX,
OHO He 00513aHO «CIIETIO MPUHHUMATH JIF000e» TaKoe 3asBICHHE TOCYIapCTBa JOJDKHO-
CTHOTO JIMIIA.

OTtka3s or I/IMMyHI/ITeTa64

32. Kak ormedanocs B kommeHTapuu Komuccun k IIpoexty crarei o IOpHUCIUKIIU-
OHHBIX UMMYHHUTETAX rOCYIapCTB U UX COOCTBEHHOCTH, MMMYHHUTET rOCy/1apCTBa He
MPUMEHAETCs], KOrJa 3TO rOCYlapCTBO COMIACUIIOCH C OCYIECTBICHHUEM B OTHOIIE-

62

63

64

AHAJIOTUYHBIMH COOOPaXKEHUSIMH, IO BCEH BUAMMOCTH, PYKOBOACTBOBAIMCH OKPYKHOIT U
aneJuIsiuoHHbIN cyasl okpyra Konym6uu CIIIA, npu3znaBas uMMyHHTET reHepana M. flanona or
rpakIaHCKOr0 MCKa, MOJaHHOI0 OT UMEHH MOCTPAJaBIINX OT BOCHHBIX aKIIMi H3PanIbCKHX
BOOPYECHHBIX CHJI. ANCJUISIIUOHHBINA Cyl, B 4aCTHOCTH, YKa3bIBaeT B peuieHuu ot 15 despans
2008 roma: “In light of the absence of any indication in the complaint that General Ya’alon acted
outside his scope of authority and the Israeli ambassador’s statement that his actions were
within the authority given to him by the State of Israel, General Ya’alon qualifies for the
immunity provided by the FSIA”.

Kak ormeuan Ha mectuaecstoit ceccuu Komuccun unen KMIT M. Xwmyn, “[t]he status of an
official was a matter to be decided by the State entitled to immunity pursuant to its domestic law
and it was not a matter of discretion for the authorities of the State exercising jurisdiction”.
A/CN.4/SR.2985, 25 July 2008, p. 25.

Mewmopangym Cekperapuara, myHKTH 246—269.
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HHHJ HEro IOPHCIMKIMH JPYroro rocyaapctsa®. OTCyTCTBHE TAaKOTO COIVIACHS SIBIIS-
eTCsl BaXKHBIM dlieMeHToM uMMyHnTeta’’. Cortacie rocyapcTsa ¢ 0CyIIecTBICHUEM
B OTHOLICHHH HETO IOPUCIMKIHMH IPYTHM TOCYIApCTBOM SIBJISICTCS CYTBIO OTKasa OT
UMMyHHTETa. [IpeAcTaBiseTcs, 4TO 3TO IOJIHOCTBIO OTHOCUTCS M K HMMYHHUTETY
JIOJKHOCTHBIX JIMII TOCYAapcTBa OT HHOCTPAHHOM yronoBHO# ropucaukuun®’ . Kax
orMmeuaercs B Memopanayme Cekperapuara, “[t]he rationale underlying waiver of
immunity — like the rationale for immunity itself — is based on the sovereign
equality of States and the principle of par in parem non habet imperium”®.

33. B maparpade 15 HacTosImero q0KiIaaa COACPKUTCS HATIOMUHAHUE O TOM, YTO B
[IpeaBapuTenbHOM JOKIaJ€ TOBOPUIOCH O MPUHAMISKHOCTH UMMYHUTETA HE CaMoO-
My JIOJDKHOCTHOMY JIMILYy, @ TOCYAapCTBY JOJKHOCTHOro Jjuua. COOTBETCTBEHHO
TOJIBKO 3TO TOCYJAapCTBO MOXET IOPUAWYECKH 3HAYUMO 3aJeHCTBOBaTh UMMYHHUTET
CBOETr0 JOJDKHOCTHOIO JIMIA. JTa ke JOTMKa MPUMEHUMa K OTKa3y OT UMMYHHUTETA.
To, 4TO IpaBO OTKa3a OT KMMYHHTETA JOKHOCTHOTO JIUIA, OyAh TO UMMYHHTET Fd-
tione personae WU UMMYHUTET ratione materiae, NIPUHAMIECKUT TOCYAapCTBY, a HE
CaMOMYy JIOJDKHOCTHOMY JIMILy, MPAKTHYECKH oOmmenpu3Hanno®. [IpHMEHHTENbHO K
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66
67

68
69

“State immunity ... does not apply if the State in question has consented to the exercise of
jurisdiction by the court of another State. There will be no obligation ... on the part of a State to
refrain from exercising jurisdiction, in compliance with its rules of competence, over or against
another State which has consented to such exercise. The obligation to refrain from subjecting
another State to its jurisdiction is not an absolute obligation. It is distinctly conditional upon the
absence or lack of consent on the part of the State against which the exercise of jurisdiction is
being sought.” Commentary to draft article 7, Draft Articles on Jurisdictional Immunities of
States and their Property (with commentaries), 1991. Yearbook of the International Law
Commission, 1991. Vol. 11, Part Two, p.26.

Ibid.

IIpuMeHHUTENBPHO K MMMYHHUTETY INIaBbl rocyaapctBa A.Yarrc numer: “Where an immunity
exists, it may be waived and consent given to the exercise of jurisdiction...”. A.Watts "The legal
position in international law of Heads of States, Heads of Governments and Foreign Ministers"
RdC, 1994-111, p. 67.

Mewmopauaym Cekperapuara, myHKT 249.

Cm. Memopanaym Cekperapuara, myHKT 265. Kak orMeuaercst B pemieHun MexayHapoJHOTO
Cyna no geiry O6 opdepe na apecm, NTOIDKHOCTHBIC JIMIA TocynapceTBa “will cease to enjoy
immunity from foreign jurisdiction if the State which they represent or have represented decides
to waive that immunity”. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), Judgment, 1.C.J. Reports 2002, para. 61. Kax yka3siBaeTcs B Statement of Interest of
the United States of America B nene Samantar, “[blecause the immunity is ultimately the state’s,
a foreign state may waive the immunity of a current or former official, even for acts taken in an
official capacity”. I[Ipu atom npaButensctBo CIIIA ccbinaercs Ha aeno /n re Doe (B pamkax
3TOTrO Jiesia OCllapuBajiach BblJada CyJIOM IepBOM MHCTAaHIUU moBecTok ®.Mapkocy, ObIBIIEMY
npesugenty Oumunnus, u ero xene. U.S.Court of Appeals, 2™ circuit, 860 F.2d 40), B pemenuu
10 KOTOpOMYy oTMeuanock: “Because it is the state that gives the power to lead and the ensuing
trappings of power — including immunity — the state may therefore take back that which it
bestowed upon its erstwhile leaders”. B nene Yousuf'v. Samantar, Statement of Interest of the
United States of America, op.cit. (cM. cHOCKy 26 Bbime), para. 10. CM. Takke IyHKT 1 cTatbu 7
Pesonrounu Uucturyra 2001 rona (“Le chef d’Etat ne jouit plus de I’inviolabilité, de I’immunité
de juridiction ou de I’immunité d’exécution qui lui sont accordées en vertu du droit international
lorsque son Etat y a renoncé. Cette renonciation peut étre explicite ou implicite, pourvu qu’elle
soit certaine. Il appartient au droit national de I’Etat intéressé de déterminer 1’organe compétent
pour décider de cette renonciation.”). Pe3ontonust UHCTUTYyTa 00 HMMYHUTETE OT FOPUCIUKIIUN
rocyaapcTBa U JIMI, KOTOPbIe NEHCTBYIOT OT MMEHHU IOCyIapCcTBa, B CIydae MEKIYHaPOIHBIX
npectyrienuit 2009 roxa cogepkUT cliefyrolnee MojJoxeHue 06 oTkaze OT UMMyHuTera: “States
should consider waiving immunity where international crimes are allegedly committed by their
agents” (Article 11 (3). OueBuaHO, BIpOYEM, YTO 3/1€Ch MPEAYCMOTPEHO HE TOJIBKO MPaBo
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MepcoHaTy AUIUIOMAaTHYECKOTO INMPEACTAaBUTENbCTBA 3TOT BBIBOA OblI cienaH B Ko-
MHCCHH ellle TIPH IOATOTOBKE IIPOEKTa CTaTeil 0 AUIIOMATHYECKHX CHONICHHSX ', U
3arem Komuccus ucxonuia u3 Hero npu pabore HaJ IPOEKTaMHu cTaTrell 0 KOHCYJb-
CKUX CHOIIEHUAX, O CHELUAIBHBIX MHUCCUAX U O MPEACTABUTENIBCTBE TOCYJapCTB B
MX OTHOLICHHSX C MEX/IyHAPOIHBIMH OPraHH3aLMsIMU YHHBEPCAIBHOIO XapaKrepa .
C 3TUM BBIBOJIOM COINIACHJIMCH FOCYAapCTBa, BKJIKOYUB B IPUHATHIE HA OCHOBE YIIO-
MSIHYTBIX POEKTOB CTaTell KOHBEHIIMM COOTBETCTBYIOIIME MOIOXKeHHs ~. HeT ocHo-
BaHUI MojaraTk, 4TO 3TOT BBIBOJ HE OTHOCUTCS KO BCEM JIOKHOCTHBIM JIMI[AM IO-
cynapcrsa’”.

34. Bompoc o ToM, Kakoil opraH rocyqapcTBa KOMIETEHTEH OTKAa3bIBaThCS OT HUM-
MYHHTETa AOJDKHOCTHBIX JIUL[, PEIIaeTCsd CaMHUM 3THM TOCYyIapCTBOM B paMKax €ro

70

71

72

73

rocyaapcTBa Kak HOCHTESI HMMYHHUTETa OTKa3aThCs OT HEro, HO M PEKOMEHIAIHs I0CTYyIaTh
MMEHHO TaKHM 00pa30oM B CiIydae COBEpIICHHUsS IMpecTyIuleHui.) See also, for example, Brownlie
1., Principles of International Law, 6" ed., Oxford Univ.Press, 2003, p. 335; Buzzini G.P., op.
cit., p. 474. Dominice Ch. “Quelques observations sur I’immunité de juridiction pénale de
I'ancien chef d'Etat”, RGDIP No. 2, 1999, pp. 297-308 (“Les immunités, leurs contours et leurs
limites, sont fixées par le droit international. Lorsqu'elles existent, c'est effectivement 1'Etat qui
peut renoncer a son immunité ou a celle de 1'un de ses organes”.p. 306). “It is the State which is
the real beneficiary of the immunity, and it is the State which may waive it, irrespective of the
wishes of the person claiming the immunity” in 'An Introduction to International Criminal Law
and Practice’, o ed., 2010, Cambridge University Press, R.Cryer et al, p. 534. M.Illo B cBsi3u ¢
paccMOTpeHHEeM OTKa3a OT HMMYHHUTETa JUIUIOMAaTHYSCKUX MPEICTaBUTENIei OTMEYaeT, 4To B
nene “Fayed v. Al-Tajir [1987 2 All ER 396] the Court of Appeal referred to an apparent waiver
of immunity by an ambassador made in pleadings by way of defence. Kerr LJ correctly noted
that both under international and English law, immunity was the right of the sending state and
that therefore 'only the sovereign can waive the immunity of its diplomatic representatives. They
cannot do so themselves.”” M.N.Shaw, op.cit., p. 771.

CMm. oOcysxJieHHe Bolpoca 00 0TKa3e OT UMMMYHUTETa BO BpeMsi pabOoThl HaJl IPOEKTAaMU CTaTel o
JIUTUIOMAaTHYECKUX CHOLICHHUSIX U UMMyHHUTeTax Ha neBaTtod ceccun KMII 27 mas 1957 rona,
Yearbook of the International Law Commission, 1957, vol. I, pp. 111-113. Komuccus 6e3
BO3pa)KEHMI MPHUHsIA NPOSKT NyHKTa 1 craThu 21, npenycMaTpuBaOIINi, YTO OTKa3 OT
HMMYHHTETA SIBJICTCSL aKTOM rocygapersa. B npunsateix Komuccueil npoekrax qaHHoe
IIOJIOKECHHE HAIIUIO MecTo B myHKTe 1 cratsu 30: “The immunity of its diplomatic agents from
jurisdiction may be waived by the sending State”. Yearbook of the International Law
Commission, 1958, Vol. 11, p. 99.

XapaxtepeH koMmMeHTapuil Komuccnn k cratse 45 IIpoekra craTeil 0 KOHCYJIbCKHX CHOLICHHSX:
“The capacity to waive immunity is vested exclusively in the sending State, for that State holds
the rights granted under these articles. The consular officer himself has not this capacity.”
Yearbook of the International Law Commission, 1961, Vol. 11, p. 118.

BeHckast KOHBEHIUS O JUIIOMaTHYECKUX CHoIIeHuAX 1961 roga (ctares 32), Benckas
KOHBEHIMS O KOHCYJIBCKUX CHOImEHHAX 1963 rona (crares 45), KoHBeHIINS 0 crienMaIbHBIX
muccusix 1969 rona (crates 41) u BeHckast KOHBEHIIHS O MPEICTABUTEILCTBE TOCYIapCTB B UX
OTHOILEHHUAX C MEXIyHapOJHBIMH OpraHU3alUsIMU yHUBEpCAIbHOro xapakrepa 1975 rona
(ctrates 31, cTtates 61).

Hccnenys B o61neM IUTaHe BOIPOC O IIPAaBOMEPHOCTH OTKAa3a roCyJapcTBa OT HMMYHUTETA, B
YaCTHOCTH, [JIaBBI TOCcyaapcTBa , AneusinnoHubii cyn CIIIA onmupaercs u Ha aHAJIOTHIO C
numioMarudeckuM ummyHuteTom: “Related principles of diplomatic immunity support the
conclusion that head-of-state immunity can be waived by the sovereign....Clearly, an individual
enjoys diplomatic immunity only at the pleasure of that individual's state. It is true that this
provision of the Vienna Convention [on Diplomatic Relations] applies only to diplomats, but we
see no reason that its rationale should not also apply to heads of state. It would be anomalous
indeed if a state had the power to revoke diplomatic immunity but not head-of-state immunity.”
In re Grand Jury Proceedings, John Doe # 700, U.S. Court of Appeals, Forth Circuit, 5 May
1987, 817 F.2d 1108.
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BHyTpCHHeﬁ OpraHumsalnuu v, Kak NpeaACTaBIIsICTCA, HC ABJIACTCSA NMPEAMETOM MCIKAY-
HapOAHO-IIPpaBOBOIO perJ'II/II)OBaHI/IFIM. O,I[HaKO OTACJIbHOI'O BHHUMAaHHUA B 3TOM KOH-
TEKCTC 3aCIyKHUBACT CUTyalluss C OTKAa30M OT UMMYHHUTCTA JOJDKHOCTHBIX JIWUI[ I'OCYy-
AapCTBa, BXOAAIIUX B ((TpOﬁKy» (peqL, CCTCCTBCHHO, MJCT O TAaKHX ,Hef[CTByIOIIII/IX
JOJIXDKHOCTHBIX J'II/IIIaX)75.

35. Imnama rocygapctBa MU BO MHOIUX CiIydasxX IJlaBa HOPAaBUTCIbCTBA SBJIAIOTCA
BbICHIMMU OOJKHOCTHBIMU JIMLIAMU TOCyAapCTBa. OHH n MUHUCTP UHOCTPAHHBIX JACJI
CUUTAIOTCA MPCACTABIAIOINUMHU €0 B MCIKAYHAPOAHBIX OTHOLICHUAX Oe3 HCO6XO,HI/I—
MOCTHU NPEABABICHUA NOMOJIHUTCIbHBIX IMOJIHOMOYHM. B 3TO¥ CBA3U BO3HHKAET BO-
nopoc, MOTyT JIM OHU CaMHU OTKa3bIBATHCA OT UMMYHUTETA OT HHOCTpaHHOﬁ opuc-
JAUKI WU, KOTOPBIM NOJb3YIKOTCA.

36. DTOT BOIPOC HOCHT B M3BECTHOM Mepe TMIIoTeTH4YecKHii xapakrep. Kak orme-
gaet M.A.TyHnkc, “[i]n practice, it is extremely uncommon for a sitting head of
state’s immunity to be waived because he is often the person who has the power to
control whether or not to issue a waiver”’®. B nokrpune oGpamarT Ha ce6s BHUMA-
HUE JBe TOYKHM 3peHus. Kak oTMeyan NpPUMEHHUTENbHO K IVlaBaM TOCYJapCTB
A.Yarrc, “[w]aiver of a Head of State’s immunity ... is complicated by the fact that
he is the ultimate authority within his own State””’. Ilo ero MHEHHMIO, MPUHUMAs BO
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77

Bo BTopoMm a63ane nynkral crateu 7 Pesomtonun MuctuTyTa 2001 rona (cm. cHocky 33) 06
3TOM cKaszaHo npsmo: “Il appartient au droit national de I’Etat intéressé de déterminer 1’organe
compétent pour décider de cette renonciation”.

Kak ormeuan JIx. Bepxysen, “[s]i probléme il y a, il concerne surtout la personne qui se trouve
au faite de la hiérarchie et qui n’a pas de supérieur immédiat auquel on puisse se référer, ce qui
vise principalement le chef de 1’Etat étranger”. Joe Verhoeven (dir.) Droit international des
immunités: contestation ou consolidation?, 2004, Larcier, p. 114.

M.A.Tunks, “Diplomats or Defendants? Defining the Future of Head-of-State Immunity”, 52,
Duke Law Journal (2002) 651, p. 673, fn. 123. Jlanee oH BBIIYKJIO HIIIOCTPUPYET JNaHHbBIN
Te3Huc, cebulasch Ha neno Lafontant v. Aristide: “This catch-22 is illustrated in the Aristide case.
The de facto Haitian government supported the lawsuit and tried to waive Aristide’s immunity,
but it was unable to do so because Aristide represented the only Haitian government recognised
by the United States; consequently, only Aristide could waive his own immunity”. Ibid.
PaccmarpuBasi rTHIOTETHYECKYIO BO3MOXHOCTh OTKa3a OT HMMYHHTeTa B nene Howland v.
Resteiner, ®enepanpusiit okpyxHo# cyn CIIA ormeuaer: “[E]ven if head-of-state immunity
does apply to former heads of state, that immunity may be waived at any time either by Dr.
Mitchell in his present capacity as the head of state of Grenada or by any subsequent
administration that should come into power after Dr. Mitchell's tenure has ended” (mpengmeTom
paccMOTpeHus cTana mojada rpak/IaHCKOro HCKa MPOTHUB TPEX OTBETYUKOB, CPEAH KOTOPBIX
K.Murtuen, npembep-MHUHUCTp I'peHaasrl, a Takxke ero xxeHa M.Mutden; cyqoM Npu3HaH
MMMYHHTET 3THX JBOUX JIUIl OT HCKa C Y4eTOM 3asBICHHUSI 00 HMMYHHTETE, CACIaHHOTO
Tl'ocynapcrBennbiM nenapramenToM CIIA, u OTCYyTCTBUS OTKa3a OT MMMYHHTETA, OJTHAKO 0e3
yuiep6a st BO3MOXKHOW MOBTOpHO# noaauu ucka). Charles C. Howland v. Eric E.Resteiner, et
al. U.S. District Court, E.D. New York, No. 07-CV-2332, 5 December 2007. Available at:
http://www.westlaw.com. CamMa BO3MOXHOCTb OTKa3a OT HMMYHHUTETa IJIaBbl TOCY1apCcCTBa
coMHeHull He BbI3pIBaeT. O6 3TOM, Hanpumep, ropoput Pesomonus MuctutyTa 2001 rona
(crates 7 (1)). Kpome Toro, Hanpumep, Y.Dinstein B xone paborsr UHCTUTYTa HaJl IPOCKTOM
Pezomtoumn 2009 roga ormerni, uto “the capacity to waive immunity was vested in the State
and not in the individual who benefited from it. This was true even when the immunity was
labeled «personal immunity», since immunity was never personal in the full sense of the word.
If the State exercised its option of waiving that «personal immunity», the person concerned
(regardless of his or her wishes) was subject to the exercise of the very jurisdiction that he or
she was trying to avoid”. Annuaire de I’Institut de droit international. Session de Naples, Vol.73
(2009), p.199 (available at: http://www.idi-iil.org).

Watts A., op.cit., p.67.
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BHHMaHHUE TO, YTO IVIaBa rOCyAapcTBa SBJSETCS BBICLIMM OPraHOM TOCYAapcTBa, €ro
0TKa3 OT MMMYHHTeTa OyleT AelicTBUTENbHBIM °. J[k.BepXyBeH, OHAKO, CUHMTAET,
YTO IM1aBa rOCYyJapCcTBa caM HE MOXKET OTKA3aThCs OT UMMYHHTETOB, T.K. OHU “prote-
gent des fonctions qu’il exerce dans le seul intérét de 1’Etat a la téte duquel il se
trouve””’. Jlx.BepXyBeH yka3bIBaer, 4To HPEPOraTHBa OTKA3a OT MMMYHHTETA IJIABBI
rocyJapcTBa IPHHAICKUT KOMIIETEHTHBIM BJIACTSM 3TOro rocyaapctsa®. To, kakue
BJIACTH SIBIISIOTCS KOMIIETCHTHBIMU JJIs LeJIel 0TKa3a OT MMMYHHUTETa, ONpe/elisieT-
cs, KaK U B CIIy4asiX OTKa3a OT HMMYHHTETa IPYTHX IOJKHOCTHBIX JIUL, BHYTPCH-

HHUM IIpaBOM JaHHOT'O FOCYI[apCTBaSI.

37. Jloruka A.YaTTca, OCHOBaHHAsl Ha HEPAPXUH NOKHOCTHBIX JIMI U TOCYAApCT-
BEHHBIX OpPraHOB, MO-BUAUMOMY, IPEAIOIAaraeT, YTO MUHUCTP MHOCTPAHHBIX AENI HE
MOXET CaM OTKa3aThbCs OT MMMYHUTETA, T.K. 3Ta JOJKHOCTb HE SIBISAETCS BBICIIEH B
roCylapcTBe M BCErJa ecTh 0ojiee BBHICOKOE JOJDKHOCTHOE JIMIIO MJIM OpraH BIIACTH,
KOTOpBbIE MOTYT OTKa3aTbCd OT UMMYHHUTETa MUHHUCTPA UHOCTPAHHBIX Jell. Cutyanus
C [JIaBOM MpaBUTENLCTBA MPHU TAKOM IOAXOJE HE fCHA: B KAKUX-TO CTpaHax IJaBa
NIPaBUTENIbCTBA SBASETCS BBICIIUM JOJKHOCTHBIM JUIOM, B IPYTUX — HET.

38. Bo03MOXHO, Ha 3TOT BONPOC CTOUT MOCMOTPETH UCXOHSl U3 TOrO, YTO BCE TPHU
JIOJDKHOCTHBIX JIMIA CYUTAIOTCS MPEACTABISIONIMME TOCYJapCTBO B MEXKIYHApOI-
HBIX OTHOIICHUSAX B CHJIY CBOCH NOKHOCTH. ECIIM yYUTHIBATh 3TO OOCTOSITEILCTRO,
a HE TOJIBKO UepPapXUUYCCKUE COOOPaKCHUS, TO MOKHO MPEANOIIOKUTE, YTO rocyHap-
CTBO, OCYUIICCTBISIONICE YTOJOBHYIO OPUCIHUKIIHIO MPOTHB TAKOTO JOJKHOCTHOTO
JIWIIA U TIOJIYYHBIIIEE OT HErO0 OTKa3 OT HMMYHHTETa, UMEET MPAaBo IMojaraTh, 4To Ta-
KOBa BOJIS TOCYAapCTBa 3TOr0 JOJDKHOCTHOTO JIWIA, IO KpaifHed mepe, 10 TeX Iop,
IMOKa OHO HE MOJYYHT OT 3TOTO TOCYIAPCTBA YBEIOMIICHHS 00 MHOM.

39. Hapf[)_'ly C BOIIPOCOM O TOM, KTO HMMECT MpaBO OTKa3aTbCd OT MMMYHUTETA
JAOJ?KHOCTHOTIO JIM1a, Tpe6yeT pacCcMOTpEHUA U BOIIPOC O (i)OpMe OTKa3a OT UMMYHHU-
TCTagz. I[OJ'DKCH JI1 OTKAa3 OT UMMYHHUTETA JOJIKHOCTHOTI'O JIMIa OBITH BcCeraa ompeac-
JICHHO BBIPAKCHHBIM, WJIX JOCTATOYHO IMOAPA3yMEBACMOI'0 OTKa3a, njin, HE3aBUCUMO
OT TOr'O, ABJIACTCA JIX OH OMNPCACJICHHO BBIPAXKCHHBIM HJIM MMOAPA3YyMEBACMbIM, N0C-
TaTO4YHO TOTIO, 4TOOBI OH OBLI SICHBIM?

40. Kowmuccus paccMmarpuBajia 3TOT BOIIPOC MPHU IMOATOTOBKE IMPOCKTOB cTarei o
JAUIIIOMATUYCCKUX CHOIICHHUAX, O KOHCYJIBCKHX CHOUICHUAX, O CIICHHUAJIbHBIX MMHC-
CUAX, O MPCACTABUTCIBLCTBC I'OCYAAapCTB B UX OTHOLICHUAX C MCKAYHAPOAHBIMU Op-
rannm3anusiM U O IOPUCAUKIHOHHBIX UMMYHHUTETAX IOoCyAapCTB U HUX COOCTBEHHO-
CTH. Onpez[enﬂ}omeﬁ I TIEPBBIX YCTBIPEX MPOCKTOB CTaTe B 2TOM OTHOIICHHU
ObLIa pa60Ta Komuccun Haa IMPOCKTOM cTaTteu o JUITIIOMATUYCCKUX CHOIICHHAX. B
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Ibid., p. 68. A.YaTTc OTAeIpHO paccMaTpUBAaET OTKa3 OT MMMYHHTETA IJIaBbl TOCYIAapCTBA B
OTHOLICHHUH JCHCTBUI, COBEPUICHHBIX B O(UIIMATIBHOM KaueCTBE, U ACHCTBUN, COBEPUICHHBIX B
JINYHOM KauyeCTBE, U B 000UX CiIydasix JeJiaeT BbIBOJ O TOM, YTO OTKAa3 OT HMMYHHTETa MOXKET
OBITH CHI€NIaH CaMHUM IJ1aBOil rocynapcTBa. XoTs, 10 €ro MHCHHIO, IPUMEHUTEIBHO K ACHCTBUSAM
B JINYHOM Ka4e€CTBE BO3MOXKHOCTb OTKa3a OT HMMYHHTETA CaMOI0 INIaBbl rocynapcTBa Oonee
oueBuaHa. Ibid.

Institut de droit international, Annuaire, Vol. 69, 2000-2001, Session de Vancouver, 2001,
Travaux préparatoires et délibérations de I’Institut, p. 550.

Ibid.

CM. yxe ynoMsiHyThIH (CHOCKa 74 Bbllie) BTOpoi ab3am nyHkra 1 crarbu 7 Pesomonnu
WNucturyra 2001 rona. Cum. Takxke Verhoeven J., Rapport Provisoire, par. 34, ibid.., p. 534.

“An important question with regard to waiver of immunity of State officials is what form such a
waiver can take.” Memopaunym Cekperapuara, myHKT 250.
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noaroroBiaeHHoM KMII npoekre crarbu 00 OTKaze OT MMMYHHTETa TUILJIOMaTHYe-
CKOTO areHTa roBOpmiIoch, 4To “in criminal proceedings, the waiver must always be
express”83 . B xoMmMmeHTapun k 3ToMy monoxkeHuto Komuccust ormermia: “A distinc-
tion is drawn between criminal and civil proceedings. In a former case, the waiver
must always be express. In civil, as in administrative proceedings, it may be express
or implied...”*. Oxnako rocymapcTa peunny uHade, H TPeGOBAHHE O TOM, YTOOBI
O0TKa3 OT MMMYHHTETa ObUI BCEr/la ONpPENeNIEHHO BBIPAKEHHBIM, IPEIyCMOTPEHHOE
IIyHKTOM 2 cTaThu 32 BeHCKOH KOHBEHIIUH O JUNIOMAaTUYECKHUX CHOIIEHHSIX
1961 rona, oTHOCUTCS K MMMYHUTETY KaK OT YTOJIOBHOH, Tak M OT Ipa)JaHCKOU
IOPHCIMKIIMK . AHATIOTHYHBIM 00pa30M chOPMYIHPOBAHBI HOJIOKEHHS 06 OTKa3e OT
MMMYHHTETa B BEHCKOH KOHBEHIIMM O KOHCYJIHLCKHMX CHOIIEHHUsAX 1963 rona (myHKT 2
crarbu 45), KonBeHunn o cnenuanbHeIX Muccusax 1969 roga (myHkr 2 crateu 41) n
B BeHCKkoil KOHBEHIIUN O MPEACTABUTENIBCTBE IOCYJapCTB B UX OTHOUICHUSIX C MEX-
TyHapOAHBIMH OpTaHM3alUSIMH YHHUBEpcaJbHOro xapakrepa 1975 roma (myHKT 2
cratbu 31 u myHkT 2 ctathu 61)*. OTMeTnM, uTo TpeGoBaHHE 06 ONpPENETIEHHO BbI-
paXX€HHOM OTKa3e OT MMMYHMTETA, 3a HCKIOUueHHeM KOHBEHIIMH O KOHCYIbCKUX
CHONICHUSX, OTHOCHUTCS K JIMIaM, OOJIaJaloIlUM TEPCOHAIBHBIM WUMMYHHUTETOM OT
MHOCTPAHHOW YrosioBHOH topucauknuu. [Ipuuem Bo Bcex ciydasix pedb HUAET O JU-
11aXx, U3BECTHBIX I'OCYIapCTBY NMpPEeOBIBaHMs, CTaTyC KOTOPBIX TAKXKE XOPOIIO M3BEC-
TeH eMy. Crofa OTHOCATCS U KOHCYJIBCKHE JOJDKHOCTHBIE JULA U KOHCYIbCKHUE CIIy-
JKallye, MOJIb3YIoINecs TOJIBKO (GYHKIIMOHATBHBIM HUMMYHHUTETOM.

41. UW3BecTeH psia pelICHUN HAIMOHAJBHBIX CYIOB, B KOTOPBIX TOBOPHUTCS O HEOO-
XOIMMOCTH OTPEACICHHO BBIPAXKCHHOTO 0TKa3a OT MMMYHHTETa INIaBbl FOCyIapCTBa.
B Memopannyme CekperapuaTa B Ka4eCTBE MPUMEPOB TAKUX PEIICHUI MPUBOIATCS
peumienne denepansroro TpubOynana Ileeiinapuu no aeny Ferdinand et Imelda
Marcos c. Office federal de la police®, OxpyxHnoro cyaa BoctodHoro okpyra Hpio-
Wopxka no neny Lafontant v. Aristide®, Anennsuuonnoro cyaa BennkoGpuTaHuu mo
neny Ahmed v. Government of the Kingdom of the Saudi Arabia®.

42. OHpeHeJ’ICHHO BLIpa)KeHHI;Iﬁ OTKa3 OT UMMYHHUTCTA (OHPGHCHCHHO BBIPA’KCHHOC
corjlacue rocyaapcrtsa AJOJ’KHOCTHOTO JIMIIa Ha OCYHICCTBJICHUC APYTUM rocyaapct-
BOM yI‘OJ'IOBHOﬁ WOPpUCAUKIIMU B OTHOHMICHUU JOJIKHOCTHOI'O J'II/IIIa) MOKET OBITh
C(I)OpMyJ'II/IpOBaH B BUJAC O,Z[HOCTOpOHHCfI ACKJIapanuvu Ujin HOTI/I(I)I/IKaIII/II/I rocyaapcrt-
Ba JOJDKHOCTHOTO JIMIa WM NIYTCM 3aKIIOYCHHUA OTHUM IOCyAapCTBOM MCKIAYHAPOI-
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Para. 2, Article 30. Yearbook of the International Law Commission, 1958, Vol. II, p. 99.

Ibid.

Tonbko SIBHO BBIpa)K€HHBIN OTKa3, IO MHEHHUIO, BBICKA3aHHOMY PsIJIOM Jiejeraiui Ha
KOH(EepPEHLHH, MOXKET OBITh JOCTATOYHBIM CBUETEIbCTBOM JEHCTBUTEIBHOTO HAMEPCHUS
HAIpaBJISIOIIEro roCyAapcTBa OTKa3aThCsl OT MPUHAJISKAIIET0 €My HMMYHHTETa. A MOCKOJIBKY
MMMYHHTET 3aLIUIIACT B IEPBYIO OYEPeIb TOCYapCTBO (B TO BpeMs KaK JUIIJIOMAaTHYECKUI
areHT UM JIMIIb I10Jb3YEeTCs), HET OCHOBAHUI NPOBOAUTH JUIs 1eJIeii 0TKa3a OT UMMYHHUTETa
pa3nuuus MeXy YroJOBHOW M rpaxaaHckoi opucaukuueid. Cm. United Nations Conference on
Diplomatic Intercourse and Immunities, (A.CONF.20/14) Official Records, Vol. I, p. 174 u
nanee.

OueBHIHO, BIIPOYEM, YTO BCE OTH KOHBEHIUH JOIYCKAIOT M0Jpa3syMeBaeMblii OTKa3 OT
HMMYHHTETA OT FPaXkIaHCKOH IOPUCIUKIMU. B 4acTHOCTH, CXOXKHE MOJIOKESHHS BCEX
YHOMSIHYTBIX CTaTel yKa3bIBalOT, YTO BO30YKICHHE JieJia JTULOM, MOJIb3YIOIUMCI HMMYHHUTETOM,
JIMIIAET ero NMpaBa CChIIAThCsl HA UMMYHHTET OT IOPUCIUKIIMY B OTHOIIEGHHUH JII0OOr0 BCTPEYHOTO
HCKa, HEIIOCPECTBEHHO CBA3aHHOTO C OCHOBHBIM MCKOM. CM. cHOCKy 109 Huxe.

Memorandum by the Secretariat, para. 251.

Ibid.

Ibid.
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HOTO JOTOBOpPa C TOCYAapPCTBOM, OCYIIECCTBISIIOIAM FOPUCIUKIIUIO. DTO MOXKET OBITh
cllellaHO TMPUMEHUTEIBFHO K KOHKPETHOMY JTOJDKHOCTHOMY JIUIY WU JIAIaM, (QUry-
PHUPYIOIIUM B COOTBETCTBYIOIIEM yTOJIOBHOM Jeiie, win B Oojiee odmem mrane. O0a
9TH croco0a OmMpeAeIeHHO BBEIPAXXCHHOTO OTKa3a OT MMMYHHUTETa (PUTYPUPYIOT B
nyHkTe 1 ctatbu 7 KOHBEHIIMU O IOPUCAUKIIMOHHBIX UMMYHUTETAaX TOCYAapPCTB U UX
co6ereennoctr 2004 roma’.

43. Bompoc o ¢popmMe OTKa3za OT IMMYHHTETa OBIBIIEro IVIaBBl TOCYIApCTBa 3aTpa-
ruBajcs B aene [lunouema. B Memopannyme Cekperapuara COOEp KUTCS 10CTATOU-
HO MOAPOOHBIA aHAlU3 B ATOM acleKTe JeJia M MOCBALICHHBIX €My Hay4YHBIX KOM-
mentapues’'. B uactHOocTH, TaM ormedaercs: “[IJn Pinochet (Ne 3), the issue of
waiver revolved around Chile’s ratification of the Convention Against Torture, and
the waiver was addressed on some level by all seven of the Lords. While one Lord
considered this to be a case of express waiver, six Lords did not even consider it to
be a case of implied waiver, yet five of seven Lords concluded that it ultimately op-
erated so as to manifest Chile’s to have its former head of State subject to jurisdic-
tion”*?. Kak ormerun Jlopa Casumr, “[i]t is ... said that any waiver by states of im-
munities must be express, or at least unequivocal. I would not dissent from this as a
general proposition, but it seems to me that the express and unequivocal terms of the
Torture Convention fulfill any such requirement””. C stum me cormacuncs Jlopx
Todd, no muenuto koroporo, KoHBeHIMs HE CONEPKUT HHU ONpPENEIIEHHO BBIPAKEH-
HOTO, HHM IOPAa3yMEBAEMOro OTKa3a OT MMMyHHTeTa. OH OTMETHJ, B 4aCTHOCTH:
“[I]t appears to me to be clear that, in accordance both with international law, and
with the law of this country which on this point reflects international law, a state’s
waiver of its immunity by treaty must ... always be express. Indeed, if this was not
so, there could well be international chaos as the courts of different state parties to a
treaty reach different conclusions on the question whether a waiver of immunity was
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B xoMMeHTapHsIX K MPOCKTaM CTaTei O IPUCAUKIIMOHHBIX HIMMYHHUTETAaX FOCYAapCTB U UX
cobcrBenHoCcTH KOMUCCHSI, B 9aCTHOCTH, PACKPBIBACT CBOM MOAXO K MOIOKCHHSIM,
chopMynupoBaHHBEIM 3aTeM B IyHKTe 1 cTaThil 7 KOHBEHUMH O IOPUCIUKIHOHHBIX HMMYHHTETaX
rocynapctB u ux cobcrBennocT 2004 rona (“[T]here appear to be several recognizable methods
of expressing or signifying consent. ... [T}he consent should not be taken for granted, nor
readily implied. Any theory of "implied consent" as a possible exception to the general
principles of State immunities outlined in this part should be viewed not as an exception in
itself, but rather as an added explanation or justification for an otherwise valid and generally
recognized exception. There is therefore no room for implying the consent of an unwilling State
which has not expressed its consent in a clear and recognizable manner, including by the means
provided in article 8... An easy and indisputable proof of consent is furnished by the State's
expressing its consent ... in writing on an ad hoc basis for a specific proceeding before the
authority when a dispute has already arisen. ... [I]f consent is expressed in a provision of a
treaty concluded by States, it is certainly binding on the consenting State, and States parties
entitled to invoke the provisions of the treaty could avail themselves of the expression of such
consent. The law of treaties upholds the validity of the expression of consent to jurisdiction as
well as the applicability of other provisions of the treaty”. Draft Articles on Jurisdictional
Immunities of States and their Property, with commentaries. Yearbook of the International Law
Commission, 1991, vol. 11, Part Two, p.27. Tperuii cnoco6, npeaycmorpeHHblii KonBeHuei, —
IIICEMEHHBIN KOHTPAKT — SIBHO HE MMEET OTHOIICHUS K OTKa3y OT HMMYHUTETa OT yTOJIOBHON
FOPUCAUKIIHH.

Memorandum of the Secretariat, paras.258-264.

Ibid., para. 258.

Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex Parte
Pinochet, 24 March 1999 (Pinochet No.3). Available at: http://www.parliament.the-stationery-
office.co.uk/pa/1d199899/1djudgmt/jd990324/pino7.htm.
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to be implied”**. [Tonyuaercs mpu 3ToM, 4TO 10 cyTH 062 Jlopaa FOBOPAT O TOM, UTO
OTKa3 OT MMMYHHTETa, 10 KpaiiHeli Mepe B BUJE MEXIyHapOJHOTrO JOroBopa, J0J-

’KE€H OBITH OnpeacICHHO BLIpa)KCHHBIMgS.

44, B JOKTPUHE CYHIECCTBYCT TOYKaA 3pCHUs, COITIACHO KOTOpOﬁ HEKOTOPBIC MEKIAY-
HapOAHBIC JOTOBOPBLI, HE COACPIKALIHUC IMOJIOKEHUI 00 OTKasze OT UMMYHHUTETA, TEM
HC MCHEEC, HC COBMCCTUMbI C UMMYHUTCTOM. B kadecTBe Takux JOTOBOPOB YKa3bIBa-
IOT Ha AOTOBOPHI O IpaBax 4CJIOBCKA, JOTOBOPbI, KpUMUHAJIUIYIOIIUEC OMIPCACIICHHBIC
JACAHUSA U YCTAHABJIMBAIOINUC YHUBCPCAJIbHYIO YIOJJOBHYIO IOPUCAUKIIMIO B OTHOMIC-
HHH TaKHUX ﬂeHHHfI.96 COOTBCTCTBGHHO, rocyagapCcTtBo, COrjlaCUBIICCCA HA o0s3aTelb-
HOCTb IJIA1 HEro Takoro JOroBopa, T€M CaMbIM IMOAPA3yMEBACMO OTKA3bIBACTCA OT
HUMMYHHUTCTA €0 JOJDKHOCTHBIX JIMI, HAPYIIUMBIINX ITpaBa 4YC€JIOBCKA, 3alIUIaCMbIC
OTUM JOTOBOPOM, HJIM COBCPIIMBIINEC ACAHUA, KPUMHHAJIN3YEMbBIC OTHUM JOTOBO-
p0M97. B HpC,HBapI/ITCJ'II)HOM u BTOpOM JAOKJIagaX rOBOPUJIOCH O pa3JIMUUAX MEKAY
}OpHCHHKHHGﬁ, C OI[HOﬁ CTOpPOHBI, © UMMYHHUTETOM, — C ﬂpyFOﬁ, a TAKXKC MCIKAY
MaTepruaJibHbBIMU U, B PAAC CIIyUacB, UMIICPATUBHBIMU HOPpMaMH O IIpaBax 4YCJIOBCKa
U HOpMaMH, 3alpeilarommMu U KpUMHUHAJIUIYIOUIUMU HEKOTOPHBIC ACAHUA, C OHHOﬁ

°* Ibid., available at: http://www.parliament.the-stationery-office.co.uk/pa/ld199899/1djudgmt/

jd990324/pino3.htm.

PaccmarpuBas BOIpoc 0 BEIpaXKEHUH IOAPa3yMEeBacMOI0 0TKa3a OT HMMYHHTETa roCyIapCTBa
cornacHo Foreign Sovereign Immunities Act (FSIA) Okpyxuoii cyn CILIA B nene Doe and ors v
Israel and ors, Motion disposition, 400 F Supp 2d 86, 95-96 (DDC 2005); ILDC 318 (US 2005)
oTMeuaet cieayromiee: “An implicit waiver under this provision requires that the foreign
sovereign "hav[e] at some point indicated its amenability to suit", and that it have subjectively
intended to do so”.

Kak ee onuceiBaer R.O'Keefe, nokrpuna moapasymeBaemMoro orkaza OT MMMyHHUTeTa ‘“posits that
when states enter into an international agreement creating or recognizing an international crime
and imposing the obligation to punish it, this is logically incompatible with the upholding of im-
munity where the accused is a foreign state official. As such, the necessary implication is that
these states have opted to waive in advance any state immunity presumptively attaching to the im-
pugned conduct, insofar as it is inconsistent with the agreement. In short, the act of establishing
universal and mandatory criminal jurisdiction in respect of potentially official conduct constitutes
consent in advance to the exercise of that jurisdiction by foreign municipal courts, regardless of
the doctrine of state immunity”. R. O'Keefe «The European Convention on State Immunity and In-
ternational Crimes», The Cambridge Yearbook of European Legal Studies, Vol.2, 1999, p. 513.
JlaHHYIO TEeOpHIO aBTOP JOKa3bIBacT IIyTEM TOJIKOBaHMS cTaThu 2(a) EBpomnelickoii koHBeHIMH 00
HMMYHHUTETe TocygapcTB 1972 ropa, oTMedasi, B YaCTHOCTH, 4TO OHa «has at least the potential to
sustain an argument based on implied waiver by inconsistent international agreementy. Ibid.,

p- 517. Bopouewm, s BBISIBICHUS IOAPAa3yMeBaeMoOro 0TkKas3a, o €ro MHEHHIO, U3 JOr0BOpa J10JIXK-
HO HEJIByCMEICICHHO BBITEKAaTh HAMEPEHUE €T0 YYaCTHHKOB COINIACUTHCS C OCYIIECTBICHUEM yro-
JIOBHOW IOPUCAMKIIMU B OTHOIICHUH KPUMHUHAIH3YEMBIX JSSHUI HHOCTpaHHBIMU cyaaMu. O TakoM
HaMEpEeHHH, OH CUUTAET, OyJeT CBUACTEIbCTBOBATh HAIMYHE 00s13aTeNIbCTBA OCYIIECTBIATh IOPHC-
JUKIUIO (B TOM 4YMcIie B BUJE NpUHUUIa aut dedere aut judicare). 1bid. V.Koivu, B cBOIO ouepens,
3aMeYaeT, 4TO Ul yCTAaHOBICHHUS MOJPAa3yMeBAaeMOro 0TKa3a MEeKAYHAPOIHbIH JOTOBOP HOJIKEH
«expressly conflict with the applicable provisions of immunity». V.Koivu, «Head-of-State Immu-
nity v. Individual Criminal Responsibility under International Lawy, Finnish Yearbook of Interna-
tional Law, Vol. XII (2001), p. 318.

XoTs coracue Ha 0043aTeNbHOCTh TAKOTO JOTOBOPA pacCMaTpUBacTCs Yalle BCEro He KaK OTKa3 OT
HMMYHHTETa, a KaK IPOCTO MCKIIOYCHHE U3 UMMYHHUTETA WIH KaK CUTYalUsi OTCYTCTBUS UMMYHH-
TeTa HapsAAy C BOBMOXXHOCTBIO OTKa3a oT uMMyHutera. CMm., Hanpumep, Bradley, Curtis A. and
Goldsmith, Jack Landman, Foreign Sovereign Immunity, Individual Officials, and Human Rights
Litigation. Green Bag 2D, Vol. 13, p. 9, 2009; Harvard Public Law Working Paper No. 10-05,

p. 22. Available at: http://ssrn.com/abstract=1485667. [TonpoGHO 3TOT BOIIPOC paccMaTpuBajcs BO
Bropom moxnane, myHKT 63 u gauee.
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CTOPOHBI, M HOCSIIMM NPOLECCYaNbHBIl XapakTep MUMMYHHTETOM, ¢ Apyroii . Bo
Bropom pokinaje aenaeTcs BBIBOJ O TOM, YTO HH YHUBEPCAIbHAS FOPUCIUKIHSA, HU
3TH HOPMBI HE YHHUYTOKAIOT HMMYHHTET . DTH COOOPaKEHHs] yMECTHBI H B JAHHOM
ciaydae. [To TeM ke MPUYMHAM COIVIaCHE TOCYAapCTBA Ha 0O0SM3aTENBHOCTh IS HEro
TAKOTO POja MEXIYHAPOJHOrO JAOrOBOpa HE MOAPA3yMeBaeT COMIaCUsl Ha OCYIICCTB-
JIeHUEe UHOCTPAHHOW YTOJIOBHOM IOPUCAMKIIMK B OTHOIICHUHU €r0 JOJKHOCTHBIX JIHII,
T.e. OTKa3 OT MX UMMyHHTeTa. KpoMe TOro, 4roObl MCTOJIKOBATH MEXIYyHApOIHBIH
JIOTOBOP TaKUM 00Opa3oM, 4TOOBI MPUATH K BBIBOAY O TOM, YTO OH MOApa3yMeBaeT
O0TKa3 OT MMMYHHUTETa IOJKHOCTHBIX JIHI[ FOCYIapCTBa, SBISIOLIETOCS €ro CTOPO-
HO¥, HY)KHBI CBHUICTEIBCTBA TOTO, YTO HMECHHO TAKOBBIMHU OBLTH HaMEPEHHE WIIH BO-
I 3TOro rocyaapcTBa. Mexay Tem, kak orMedaet J[)x. BepxyBeH MPUMEHUTENBHO K
JIOTOBOPaM, TMOCBSIIEHHBIM MPECTYIUICHUSM MO MEXAyHApOAHOMY mpaBy, “[n]ul ne
parait toutefois y découvrir une volonté — implicite, mais certaine — de leurs sig-

nataires de déroger a I’immunité”'®.

45. Mexnaynaponssiii Cyn B pemieHnu 1o neiry O6 opdepe Ha apecm BeChbMa Ompe-
JICJICHHO BBICKA3aJICSl MO BOMPOCY O TOM, O3HAYaeT JIM 3aKIIOYCHHE roCyIapCTBaMH
MEXIYHApOJHOTO JA0rOBOPA, KPUMUHAIH3UPYIOLIETO ONpeAeieHHbIC NesSHUS U 005-
3BIBAIOIIUE TOCYAApCTBA PACIPOCTPAHUTh HA HHUX YTOJNOBHYHO IOPUCAMKIIHIO, OTKa3
9TUX TOCYIAapCTB OT HUMMYHHTETa HX MOJKHOCTHBIX Jull. Cyl, B YaCTHOCTH, yKa3al:
“[J]urisdiction does not imply absence of immunity, while absence of immunity
does not imply jurisdiction. Thus, although various international conventions or the
prevention and punishment of certain serious crimes impose or States obligations of
prosecution or extradition, thereby requiring them to extend their criminal jurisdic-
tion, such extension of jurisdiction in no way affects immunities under customary
international law, including those of Ministers for Foreign Affairs. These remain op-
posable before the courts of a foreign State, even where those courts exercise such a
jurisdiction under these conventions”'"'. IIpeacraBnsieTcs, 4To 3TO BHICKA3bIBAHHE B
MOJTHOM Mepe OTHOCHUTCS M K COOTHOIICHHUIO IOTOBOPOB O MpaBax 4eOBeKa U OTKa3a
OT UMMYHUTETA.
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[IpenBapurensHblil foKIaa, TyHKTE 64—70, Bropoit nokman, myHKTH 64—77.

ITyunxTs! 64, 77 Broporo noxiajna.

Droit international des immunités: contestation ou consolidation?, Joe Verhoeven (dir.) 2004,
Larcier, p. 123. ABtop ormeuaet Takxke: “[Cles conventions (génocide, torture, etc.) ne
comportent aucune disposition écartant explicitement celle-ci et ... rien ne laisse croire, ni dans
leurs travaux préparatoires ni ailleurs, que telle ait été la volonté implicite des Etats qui les ont
négociées ou qui y sont devenus parties.” Ibid., p. 125.

Arrest Warrant, Judgment, para. 59. [Ipumenurensro k KonBennuu nporus neiTok Xiaodong
Yang ormeuaeT: “...the Torture Convention is silent on the question of State immunity. The
reason for this silence may be a matter of conjecture but one thing is clear, that is, in the absence
of a specific provision dealing with State immunity, the interpretation and application of the
Torture Convention should be subject to existing rules of international law pertaining to this
matter. The existence of universal jurisdiction does not necessarily entail a loss of immunity, as
has been affirmed in unequivocal terms by the ICJ”, “Jus Cogens and State Immunity”, New
Zealand Yearbook of International Law, Vol.3, 2006, p.p. 144—145. KaccanunoHHBIH Cyx
Benbrum, paccmarpuBast Bonpoc 06 nMmmynurtere A.lllapoHa B CBs3U ¢ OOBUHCHHUSIMH B
COBEPIICHUU BOCHHBIX MpecTymiieHuii, yka3pisaeT: “[T]he Geneva Conventions of August 12,
1949 as well as the Additional Protocols I and II to these Conventions contain no provision that
would prevent the defendant from invoking jurisdictional immunity before Belgian courts”.
H.S.A. etal., v. S.A. et al., (Decision related to the Indictment of Ariel Sharon, Amos Yaron and
others), Court of Cassation of Belgium, cm. caocky 41 Bsimre.
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46. B menom B Memopanayme Cekperapuara ormedaercst “general reluctance to
accept an implied waiver based on the acceptance of an agreement”'%*.

47. B Pesomounn MHCTHUTYyTa BMECTO BBHIOOpa MEXIy SBHO BBIPRXXCHHBIM HIIN
II0/Ipa3yMeBacMbIM OTKa30M OT MMMYHHUTETa CIejlaH akKLEeHT Ha SICHOCTH, HEeABY-
CMBICIICHHOCTH OTKa3a OT MMMYHHTETa. B ee cTarbe 7 NPUMEHUTEIBHO K OTKa3y OT
MMMYHHTETa IJIaBBl rocyaapcTBa ropopurcs: “Such waiver may be explicit or im-
plied, so long as it is certain”'®. Kak oTMeuan B 3Toii CB3M B CBOEM OKINIAje
Jlx.Bepxysen, “[1]’important est d’ailleurs la: c’est que la volonté [de I’Etat] soit
certain”'™. B xauecTBe mpuMepa TaKOro HeJBYCMBICICHHOTO BOJEH3bABICHHS IOCY-
JlapcTBa, KOTOpOE, He OyaydH OIpE/eJICHHO BBIPAXKEHHBIM, MOXKET PacCMaTPUBATHCS
KaK T0Jpa3yMeBaeMblii OTKa3 OT UMMYHHUTETA, JTOKJIAIIUK MPUBOIUT CUTYAIHIO, KO-

raa NpaBUTCJIbCTBO HAYUHACT MPOLIECC ITPOTHUB OBIBIIIETO TJIABGI FOCY}J&pCTBaIOS.

48. Tak nu 31O, ONHAKO, 04eBHHO? Hampumep, MpoTuB OBIBIIETO IJIaBBI TOCyAap-
CTBa (MJIM IPYTOTo JOJHKHOCTHOTO JIMIIAa) MOXKET OBITh HayaT €ro rocyaapcTBOM Ipo-
Llecc, U 3TO TOCYJApCTBO Ja)Xe MOXET IOTpeOOBaTh €ro BbAaYM OT JIPYroro rocy-
napcrea'®. Takoii 3ampoc SBHO 03HAYAeT OTKA3 OT HMMYHHMTETa JAHHOTO JIHIA B OT-
HOILIEHUH MNPOLECCYalbHbIX NEUCTBUM, MNPEANPUHUMAEMbIX UWHOCTPAHHBIM rocynap-
CTBOM ISl ero BeAaud. Ho mpu 3TOM rocyapcTBO MOXKET IPOJOJKATh HACTauBaTh
Ha UMMYHHTETE CBOETO OBIBIIETO IJIaBbl B OTHOIICHHHM TAaKUX JIEWCTBUI MHOCTpaH-
HOTO TOCYyIapcTBa, KOTOPbIE MOTYT OBITh NPEANPHHATH MOCICAHUM B IENSIX €ro
COOCTBEHHOTO YTOJIOBHOTO IpEeciieJOBaHMUs JaHHOTO JIMIA MK /Ui 1eJeil ero Bhlja-
4M TpeTheMy rocynapctBy . Jla M B LENOM, KaK NpENCTABIACTCS, JKeIaHHEe roCy-
JlapcTBa MPHBJIEYb K OTBETCTBEHHOCTH CBOE OBIBIIEE JOJDKHOCTHOE JIMIIO COBCEM HE
03HAYaeT, YTO 3TO rOCYAAapCTBO MEPECTAN0 CUUTATh AESHHUS, O KOTOPBIX HIET PEUb,
COBEPIICHHBIMU B O(HIMAIBHOM KauyecTBE, U HE TOXIECTBEHHO COINIACHIO Ha OCY-
LIECTBIEHHUE MPOTUB 3TOr0 JOJHKHOCTHOIO JIMIIA MHOCTPAHHOM YrOJIOBHOM IOpHC-
OUKIMH, T.€. OTKazy OT uMMmyHHTeTa. Ckopee, Ha0O0OpOT: rocyaapcTBO HE XOYeT,

102
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Mewmopanaym Cekperapuara, myHKT 259.

Institut de droit international, Annuaire, Vol. 69,2000-2001, Session de Vancouver, 2001,
Travaux préparatoires et délibérations de 1’Institut, p. 689.

Ibid., p.534.

"% Tbid.

1% Tax, Tlepy Ha IPOTAKEHUH HECKONBKHX JIET J0OHBATOCH BBIAYH €My GBIBIIETO JHKTATOPA
A.®dyxumopu, BHavane u3 Snonun (6e3yCHemniHo no npuIuHe HaJu4us y Hero rpakJaHCTBa
Slnonun), a Bnocnenctsuu U3 Yunu. A.@yxumopu Obu1 apectoBaH B Uniin o npocboe
pykoBozcTsa Ilepy cpasy ke mocie npuesa, a cryctss Hekotopoe Bpemst — B 2007 rogy — Obun
BbIAaH Ilepy [u1s oCymiecTBICHHS YTOJIOBHOTO MpeciieqoBaHus. Hackoabko U3BECTHO U3
OMHCaAHUM Aesa, BOnmpoc Hanuuus y A. OyxuMopu HMMYHHUTETa MPH PEIICHUH BOmpoca o0 apecte
U B IIpOLIECCe PACCMOTPEHMs 3arpoca o Bbigaue He noguumasics. Cm., Hanpumep, M.Haas,
“IFujimori Extraditable!: Chilean Supreme Court Sets International Precedent for Human Rights
Violations”, 39 U. Miami Inter-Am. L.Rev., Winter 2008, p.p. 373-407.

B nene Lafontant v Aristide oxpyxuoit cyq CILIA OTKIOHHUI apryMeHT O TOM, UYTO BbIJIaHHBII HA
T'autu B oTHOmIeHuu XK.-b. Apuctuna opzep Ha apecT MOXXET paccMaTpUBAThLCS B KaueCTBE
OTKa3a OT MMMYHHTETA IJ1aBbl rocynapcrsa. Kpome Toro, 060 oTcyTCTBHHM OTKa3a OT MMMYHHUTETA
K.-b. Apuctuna Obuio 3asBiaeHo B nucbMe Ilocna 'autu B CIHA. Biopouewm, pemaoimum B
JIaHHOM Jiesie JJIs cyna cTaio 3asBieHue o0 ummynutete XK.-B. ApucTtuaa, npeacraBieHHOe
TocynapcrBennsim aenapramentoM CIIA, u3 kotoporo cieayet, yto CIIIA He npusHaBaimu
MPaBUTENbCTBO ['auTH, B TO BpeMs Kak Haxonsmuiics B usrnannu JK.-B. Apuctua npomosnkan
npusHaBaTbecsi CoennnenHbiMu llITaTaMu B KauecTBE €MHCTBEHHO JISTUTUMHOTO IJIaBbl
rocynapctBa. Lafontant v. Aristide, 844 F.Supp. 128, 137 (EDNY 1994), 103 ILR 581.
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4TOOBI €ro OBIBIIEE AOJDKHOCTHOC JIMIO MPECICAO0BAJIOCH B HHOCTPAHHOM Trocyaap-
CTBEC, HO XOYCT IMMPUBJICYDb €T0 K OTBECTCTBECHHOCTHU CaMOlog.

49. HaBepHoe, MOXHO OPEACTAaBUTHh CUTYALUIO, KOrJla rocyaapCTtBO MPOCUT HHO-
CTpaHHOC TOCYyAapCTBO OCYILICCTBUTL KAKHUC-TO YTOJOBHO-IIPOUCCCYAJIbHBIC MCPbI
OpOTUB OJHOTO U3 CBOUX I[eﬁCTByIOHIHX BBICHINX JOJIKHOCTHBIX JIUI — IJIaBbl TOCY-
JAapCTBa, NPaBUTCJIbCTBA WJIW MHUHUCTPA MHOCTPAHHBIX ACJI. 3T0, OYCBUAHO, MpPC/-
nojaraeT OTKa3 OT UMMYHHUTETA AAHHOTO JIMI[a B OTHOIICHUU JaHHBIX MCP. Ho Takas
CUTyalus, KakK MpeacTaBIACTCA, HOCUT THIIOTETHYECKUM Xapakrep.

50. B KOHBCHIUAX O AUINIOMATUYCCKUX CHOLICHUAX, KOHCYJIbCKUX CHOLICHUSAX,
CIICIUAJIbHBIX MUCCUAX, MPECACTABUTECILCTBE IOCyAapCTB B UX OTHOUICHHUAX C MCIK-
AYHApOJAHBIMH OpraHu3allusIMU YHHUBEPCAJIbHOI'O XapaKTe€pa U O HOPUCAUKIHNOHHBIX
HUMMYHUTCTAX roCy1apCTB U UX COOCTBEHHOCTH €CTh CXOXKHE IIOJIOXKCHHUA, COTIIaCHO
KOTOPbBIM BOBGy)KHCHI/Ie JAciaa Cy6L€KTOM, MOJB3YHOIUMCI UMMYHUTCTOM, JIUIIACT
€ro ImpaBa CCbUIATbCd Ha HUMMYHHUTET OT HOPUCAUKIHUU B OTHOIICHHUU 1100010
BCTPEYHOI'0 MCKa, HCIIOCPECACTBEHHO CBA3aHHOI'0O C OCHOBHBIM I/ICKOMIO9. O‘ICBI/II[HO,
4TO pCub 3A€Cb HUIACT O Fpa)KI[aHCKOﬁ HOPpUCAUKIINHU. O,Z[HaKO YT'OJIOBHO-
nponecCyalbHOMY 3aKOHOAATCIIbCTBY MHOIMX CTpaH U3BCCTHBI TC WJIW UHBIC (1)OpMI)I
WHULHUATUBHOI'O y4acCTHs MOCTpaAdaBIIUX JIUI B YIOJOBHOM pa36I/IpaTeJ'II)CTBe. Mo-
JKET JIM OHO pacCMaTpuBaTbCd KaK OTKa3 OT HUMMYHUTETAa OT YIOJIOBHO-
nponecCyajlbHbIX MEP, OCYHIECTBISIEMbIX B OTHOUWICHHUH JOJIKHOCTHOIO JiMlia, €CJIN
OHO BBICTYIIA€T MOCTpaAaBIIMM B YIOJIOBHOM J€JI€, B TOM YHCJIC OCYIICCTBJISICMbBIX B
CBA3U C OTBCTHBIMU LIaraMu Jvna, IpOTUB KOTOPOI'o BEACTCA HCJ'IO?

51. Kak npencrasisercs, 1o oOmeMy MpaBmly aHAJIOTUs C CUTyallued UMMYyHUTe-
Ta OT TPa)JTaHCKOW IOPUCAMKIHMM B Clly4ae WHULIHUHUPOBAHUS MOCTPAJIABIINM YTO-
JIOBHOTO TNIpOLIECCa UM BCTYIJICHUS B HETO BPsAJ JIM yMecTHA. B Tex ciydasx, korga
YTOJOBHBIM IpOLIECC BEAETCS CYACOHBIM CIIEICTBHEM HIIM TOCYIapCTBEHHBIM OOBH-
HEHHEM, IpOLECcCyallbHble MEpPbl OCYILECTBISIIOTCS, HECMOTPSI HAa ydacTUe HOTep-
IeBUIEH CTOPOHBI, BIACTSIMU COOTBETCTBYIOLIErO rocyaapcTBa. B sTom koHTekcTe
Ba)KHO TO, YTO JOJDKHOCTHOE JIMLO SIBIISIETCS TOJBKO OeHedHImapoM MMMYyHHUTETA,
MpUHAJIEKAIIET0 TOCYAapCTBY ATOr0 JOJLKHOCTHOrO auna. M ato rocynapcTBo, UH-
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Bo30yeHue rocyapcTBOM YroJOBHOTO MpOIecca MPOTHB OBIBILIETO IMIaBbl ATOTO TOCYIapCTBa
MOXET COIPOBOXKIATHCS COITIACHEM TOTO TOCYapCTBa Ha OCYLIECTBICHUE IOPUCAUKIIUHU B
OTHOILEHUHU TOTO JIMIA HHOCTPAHHBIM T'OCYJapCTBOM (CM., HAIIPUMep, 1710 ObIBIIEro
npesunenta bonusun Gonzalo Sanchez de Lozada (npenbsiBienue emy B bonuBun o6BUHEHUH B
COBEpUICHUH YTOJIOBHBIX IMPECTYIICHUI COMPOBOXKAAIOCH 0TKa3oM [IpaButenscTBa bonusuu ot
110000 COXPAHSIOIIErocsl y Hero UMMYHHUTETa B OTHOLIGHHUH IPaXKJAaHCKOTO MCKa IPOTHB HEro B
CUIA, KoTOpBIil B pe3ysibTare ObLI NPHUHSAT K paccMoTpeHuto. Mamani, et al. vs. Jose Carlos
Sanchez Berzain and Gonzalo Daniel Sanchez de Lozada Sanchez Bustamante, U.S. District
Court, Southern District of Florida, Miami Division, 9 November 2009, available at:
http://www.law.harvard.edu/programs/hrp/documents/Mamani_Sanchez Berzain_ Sanchez de L
ozada.pdf) . Ho 3To nuuib noaTBepIKaaeT, YTO €ABa JIM IPAaBOMEPHO MPUPABHUBATH CaMHU
MOMNBITKU YTOJIOBHOTO MPECIICIOBAaHUS K [10Apa3yMeBacMOMYy OTKa3y OT UMMYyHHUTETA.

Cwm., myHKT 3 crathu 32 BeHCKOW KOHBEHIIMH O IWIUIOMAaTHYEeCKUX CHOmEHHuAX 1961 rona,
MyHKT 3 cTaThu 45 BeHCKOIl KOHBEHLIINHU O KOHCYIbCKUX CHOIIeHusX 1963 roaa, myHKT 3 cTa-
Thu 41 KoHBeHLMM 0 crienuanbHbIX Muccusx 1969 rona, nynkr 3 cratebu 31 KonBeHuuu o npenu-
CTaBUTEJIBCTBE TOCYAAPCTB B UX OTHOLICHUSAX C MEKIYyHAPOJAHBIMH OPraHU3aLHsIMU YHUBEP-
canpHOrO Xapakrepa 1975 roga, crareio 8 KOHBEHIINM O IOPUCIUKIMOHHBIX HMMYHHTETAX Irocy-
napctB u ux cobctsennoctu 2004 roaa (available at: http://untreaty.un.org).
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TEPEChbl KOTOPOTO 3alMIIACT UMMYHHUTET, KaK NPEACTABIISICTCA, HEC MOXKET CUUTATHCA

OTKa3aBIIMMCS OT UMMYHHUTETA B CUITY HeﬁCTBHﬁ CBOCTO JOJIXKHOCTHOI'O .]'II/IIL":lI 10.

52. B 1O ke BpeMs OBIBAIOT Clly4ad, KOTAa JOJDKHOCTHOE JIMIO ACHCTBYET B YTo-
JIOBHOM TIpoOIecce Ha Cy[eOHOW CTalnuK KaK CAMHCTBCHHBIH OOBUHHUTENH O€3 KaKOro-
00 ydJacTHsl roCyJapCTBEHHOIO0 OOBHHCHUS, MOJIB3YSICh IIPU 3TOM BCEMH IPOIEC-
CyalbHBIMH IpaBaMu OOBUHEHHS. B 3TOW CBsSI3M BO3HUKAET BOIPOC, HE MPUBOJIUT JTU
9TO K OTKa3y OT UMMYHUTETa B OTHOIICHUU BCTPCYHBIX OOBHHCHUW, CBI3aHHBIX C
mpejronaaracMpIM IpectyrieHuemM? Takas CUTyaluss MOXXET BOSHHUKHYTH B CIydasx
T.H. 9YaCTHOTO OOBUHEHMUS, IPEAYCMOTPECHHOIO 3aKOHOIATEIIECTBOM psifia TOCYIapCTB
[0 OTPAaHUYCHHOMY COCTaBy MPECTYIUICHHH (KaK MPaBIIIO, HE BEAYIINX K TSXKEITBIM
MOCIICICTBUSM, TaKMX KaK HAHCCCHHC JIETKUX YBCUHWM, z(p.)”l. B pamkax gacTHOTO
OOBHHCHUS TOCYJapCTBCHHBIA OOBHHHUTEIH OTCYTCTBYET, BCE €TI0 IIpaBa OCYIICCTB-
JISIeT noTepneanﬁ'12, T.¢. (paKTHYECKU MOTEPIECBIINNA CIIOPUT C OOBUHIEMBIM, a CYII
BBICTYIMaeT apOUTpOM B 3TOM crope. [losToMy B TakoM IpoIecce JHOIMYyCTHMO
BCTPEYHOE o6Bunenne . Jpyrumu ciioBamMu, OH MOXKET MaKCUMAaJbHO PUOIIHKATh-
Csl IO CBOUM MPOIECCYyaTbHBIM XapaKTePUCTUKAM K TpaKIaHCKO-IIpaBOBOMY. Bumau-
MO, CTEIEHb JTOTO an/I6Jm>x<eHm{”4, WCXONI W3 HIOAHCOB  yTOJOBHO-
MPOIECCYaTHbHOTO 3aKOHOJATCIBCTBA TOCYHApPCTBAa IOPUCAUKIINU, W JOJDKHA OBITH
ONpEICIAONICH B CUTYalMAX ¢ BOIIPOCOM 00 OTKa3e OT MMMYHUTETA B CIydasX «da-
CTHOTO OOBUHEHHS.

53. B pgene O nexomopwlx 60npocax 83auMHOU NPABOBOU NOMOWU NO Y20]08HBIM
Odenam Mexnaynapoausiii Cyn, paccMmarpuBasi CIOXKeT O AeiicTBuiIx PpaHIUU B OT-
Homennu [Ipoxypopa PecnyOnuky u riaBbl CIy>KOBI HallMOHAJIBHOW 0€30IaCHOCTH
JxubyTH, cuen, yro ®paHumst He Hapyuwia QyHKIMOHAJIBHBIH MMMYHHTET, KOTO-
PBIM MOTIIH OBI TTOJIB30BATHCS ATU JIUIA, TOCKOJIBbKY J[PKHOyTH He 3a1eficTBOBaja €ro.
[Ipu srom Cyn He ykazanm Ha To, 4To /[»KuOyTH, HE 3a1eliCTBOBAaB HMMMYHHTET, TEM
caMBIM OTKa3ajlach OT Hero. TeMm He MeHee, IPECTaBIICTCS IPAaBOMEPHBIM BOIIPOC,
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113
114

XO0Ts ONATE-TaK! HE BIIOJHE SCHAs CUTyallsl BOSHUKAET B TOM FHIIOTETHYECKOM CiIy4ae, Koraa
YTOIIOBHOE JI€JI0 HHUIUUPYETCS TIIaBOH roCyfapcTBa, IPaBUTEIbCTBA I MUHHCTPOM HHOCTpPaH-
HBIX JIeJ.

Cwm., HanipuMep, ctathu 43, 318 YronoeHo-nporeccyaibHoro koaekca Poccuiickoit denepanuu,
available at: http://www.consultant.ru/popular/upkrf/; crateu 374-394 YronosHo-
ImpoleccyalbHOro kopekca I'epmanum, available at: http://www.gesetze-im-internet.de/
englisch_stpo/englisch_stpo.html; cTatsio 27 YronoBHO-mpoIecCyaqbHOTO KOJEKCa YKPauHbI,
available at: http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=1001-05; ctatbio 71 YrosoBHo-
IpolleccyalbHOTO Kofiekca ABcTpuu, available at: http://www.jusline.at/Strafprozessordnung_
(StPO).html. CymecTByroT IpaBuIa, COMIACHO KOTOPEIM 10 HEKOTOPBIM COCTaBaM yroOJOBHBIE Aela
MOTYT BO30YKJaThCsl TOJIBKO B MOPSJIKE YaCTHOIO OOBUHEHHS — Y TOCYAapCTBEHHOTO OOBUHUTEIS
9TOTO IpaBa HET, T.€. Y TOCYAapCTBa IOPUCAMKIIMHN OTCYTCTBYET, 110 CYyTH, IOpUAUUYECKHI UHTEpeC B
YTOJIOBHOM IIpPECIIeIOBAHUU — CM. 4acTbh 2 cTathil 20 YToJI0BHO-NIPOLECCYaIbHOTO Koaekea Poc-
cui (Co/1a OTHOCATCS NPUYMHEHHE JETKOrO Bpea 30pOBbI0, HAaHECCHHE 000eB 0e3 Cephe3HBIX
MOCIIEJCTBHIA, KJIEBETa, OCKOPOIICHHE).

CwMm., HanipuMep, 4acTh 5 cTaThu 71 YTOJIOBHO-IIpOIeCcCyalbHOTO KoJiekca ABCTpHUH, YacTh 2 CTa-
T6H 43 YronoBHO-IIpoLecCyalbHOTO Koaekca Poccuu, ibid.

CwM cratbio 388 YromoBHO-IporeccyansHoro kogexca I'epmanuuy, ibid.

B HEKOTOpPBIX rocynapcTBax 4aCTHOE OOBHHEHHE MOXKET NPHOOpeTaTh pa3Hbie GOpMBI, B T.4. CMe-
manHble. Hanpumep, B 'epManuu cymecTByeT «4acTHO-COBMECTHOE 0OBHHEHHEe» (private acces-
sory prosecution, crarbu 395—402 YronoBHo-nponeccyainbHOro kogekca ['epmanun, op.cit.), korga
CYIIECTBEHHYIO POJIb B IPOLECCE UTPACT yiKe TOCYAapCTBEHHOE OOBUHEHHUE, @ YACTHOMY OTBOJMT-
csl BCIIOMOTaTeNnbHas PoJb.
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MOJXHO JIH1 CUHUTATh HeSaI[eI\/'ICTBOBaHI/Ie rocygapCcTBoOM JOJIKHOCTHOI'O JIMlla UMMYHHU-
TeTa moApasyMeBacMbIM OTKA30M OT HETO : 15.

54. Brime TOBOPHJIOCH O TOM, 4TO 6peM${ 3aH€ﬁCTBOBaHHH UMMYHUTETA JIC)KUT HA
rocyaapCTBC, OCYLICCTBJIAIOIICM YTOJOBHYIHO HOPUCAUKIHNIO, KOrJa pe€db HACT O
(<TpOI>‘IKC>), U Ha rocygapCTtBe AJOJIKHOCTHOTO JiMlla, KOorjga pedyb UACT O JULEC, MOJIb-
3YyHOmeMCa (byHKIII/IOHaJ'ILHI)IM UMMYHHUTETOM, WX O JIMIEC, HE OTHOCAIICMCA K
«TpOfIKe», HO TOJb3yroHieMcs MnepCcoHaJlbHbIM I/IMMyHI/ITeTOM”6. Ecmu HCXOJUTHh U3
9TOro, TO He3aﬂeﬁCTBOBaHHe HUMMYHHUTETA TOCYyAapCTBOM NOJIZKHOCTHOTO JIMIld, KO-
raa peub UACT 00 OCYHICCTBIICHUN HHOCTpaHHOﬁ yFOHOBHOﬁ HOpUCAUKIIMU B OTHO-
HICHUU TJIaBbl OTOTO IrocyaapCTBa, €ro MNpaBUTCIIBCTBA UJIW MHUHUCTPAa MHOCTPAHHBIX
ACJI, HC O3Ha4dYaceT corjlacud € OCYHCCTBJICHHUECM B OTHOLICHWUU I3TOTO JHUIA HHO-
CTpaHHOﬁ yI‘OJ'IOBHOﬁ OpUCAUKIUU U, COOTBECTCTBEHHO, OTKa3a OT UMMYHUTETA. Ec-
JI1 UCXOOUTHh H3 9TOM JKE JIOTHMKU B Cllydae, Korga pedb HACT 00 OCYHLICCTBJICHUUN
I/IHOCTpaHHOﬁ yFOJ'IOBHOfI OPpUCAUKIIMU B OTHOHICHUU NOJKHOCTHOTO JiMla, IOJib-
3yromerocsa (I)yHKIII/IOHaJ'II)HI)IM UMMYHHUTCTOM, WJIU AOJZKHOCTHOTIO JiMIA, MOJIb3YIO-
merocsa nNepCcoHaJIbHbIM UMMYHUTCTOM, HO HC OTHOCAIICTIOCA K «TpOﬁKe», TO MOXXHO
npeaAnoJI0KNUTb, YTO He3aﬂeﬁCTBOBaHHe HUMMYHHUTCTA TOCYAapCTBOM JOJIZKHOCTHOTO
Jinlia MOXET pacCMarpuBaThbCs KaK €ro Comiacue ¢ OCyueCTBICHUEM IOPUCAUKIINU U,
COOTBCTCTBCHHO, OTKa3 OT I/IMMyHI/ITeTa”7. B 10 xe BpeMd HUYTO HE MCUIACT U IOCy-
AapCTBY, OCYHICCTBJIAOIIECMY HOPUCAUKIINIO, CAMOMY OTKa3aTbCA OT €€ OCYIICCTBJIC-
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Cwm. takxe Buzzini G.P., op.cit., p. 474.

CMm. nyHkThl 18-24 BbllIIE.

CrenuaibHOMY JTOKJIATIHKY, OJHAKO, HEU3BECTHBI CYIAcOHbIC PELICHHS, IPAKTHKA U MHCHHUS
roCylapcTB HJIM TOKTPHHA, B IBHOW (popMe MOATBEP)KAAIONIME WU ONPOBEPralonue TaKy o
MOCTaHOBKY Bomnpoca. Ha B3auMocBsI3b MeXly He3aJeHCTBOBAaHUEM UMMYHHUTETA U
OCYIIECTBICHHEM HHOCTPAHHBIM rOCYJapCTBOM IOPHCIUKIHUH B OTHOLICHHH JIHIIa, KOTOPOE B
MPUHLHIIE MOTJIO OBl UM IOJIb30BAThCSI, YKA3bIBAIOT ITOJOKEHHUSI YIIOMHUHABIIETOCS BbIIIE
3asBieHus [ocynapcreennoro aenaprtamenta CIIA B nene Samantar (cMm. cHOcky 32 Bblie).
CyuiecTByeT HEMaJIO MPUMEPOB CyAeOHBIX PEIICHHH, B KOTOPbIX UMMYHHUTET JIMLla OTBEpraeTcs,
1160 BOIIPOC O HEM BOOOIIE HE pacCMaTPUBACTCs, ¥ IIPU ITOM HE UMEIIO MecTa 3aJeiicTBOBaHUE
MMMYHHTETA TOCYJapcTBOM (OBIBLIETr0) JOMKHOCTHOTO nuua. Cpeau HUX pelieHue Mo JAeiy
Xuncax v. Gramajo, U.S.District Court of Massachusetts, 1995, 1 no aHaiorudHOMy [1€7y B
WUcnauuun Guatemala Genocide Case, Spanish Supreme Court, 25 February 2003, 42 ILM 686
(2003), pemrenne Kaccanmonnoro cyna beneruu B nene H.S.A., v. S.A. ET AL, Court of
Cassation of Belgium: (Decision related to the indictment of Ariel Sharon, Amos Yaron and
others), 12 February 2003, 42 ILM 596 (2003). He 3aaeiicTBOBaiCSI HMMYHUTET
IIpaButensctBom CIIIA nepen cynom Mranuu B pamKax yroJioBHOTO Jiejia 10 OOBHHEHUIO
coTpynHHuKOB crenciryx6 CIIIA B noxumeHuy Ha Teppuropun Mtanuu nono3pesacMoro B
MIPUYACTHOCTH K TeppOpUCTHUEecKoil nearenpbHocTH Hacpa Ocambel Mycradsl Xacana (Nasr
Osama Mustafa Hassan), uzBectHoro kak A6y Omap (cM. Penienne uetBeproit manatel Cyna
Muiana ot 4 Hos6pst 2009 roga, KOTOPBIM OBLIT BRIHECEH MPUTOBOP in absentia 23 ObIBIIMM
corpynaukam LIPY CILA, Bkiatoyass HECKOJIBKHUX COTPYIHHKOB KoHCyinbcTBa CHIA. Public
Prosecutor v. Adler and ors., First instance judgment, No. 12428/09, Italy, Tribunal of Milan,
Fourth Criminal Section, reported in Oxford Reports on International Law in Domestic Courts,
ILDC 1492 (IT2010)) . HezanelictBoBaHUE B JaHHOW CUTyallUu KOHCYJIbCKOTO UMMYHHUTETA
Jlake CTaJ0 MOBOJOM JUIS ITOJIa4X OJHUM U3 COTPYNHHKOB KOHCYIHCKOH CITyKOBI HCKa K
IpaButensctBy CIIA ¢ TpeGoBaHHEM O 3aAeHCTBOBAHUHU TaKOTO UMMYyHHUTeTa (cM. Sabrina De
Sousa v. Department of State, et al., Case N0.09-cv-896 (RMU), Complaint u Defendants’
Motion to Dismiss, available at: http://jurist.law.pitt.edu/papershase/2009/09/doj-seeks-
dismissal-of-diplomatic.php). Henb3s, onHako, ¢ yBepeHHOCTHIO CKa3aTh, YTO HMEHHO
He3aJeliCTBOBaHNE MMMYHHUTETA rOCY1apCTBOM JOJDKHOCTHOTO JIMIA OBIJIO B yKa3aHHBIX CIydasx
MPUYUHOM OTKa3a NpU3HATh UMMYHUTET.
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HHS B OTHOIICHUH HCﬁCTByIOMCFO WK OBIBIIETO JOJDKHOCTHOI'O JIMIIa UHOCTPAHHO-
Tro rocygapcTBa, IprUu3HaB HAJIUYINUC Y HCI'O UMMYHUTCTA.

55. Takum oOpaszoM, oOIIMIT BBIBOX IO BOMpocy O (opMe OTKaza OT MMMYHHTETa
JIOJDKHOCTHBIX JIMI] TOCYIapCTBa OT MHOCTPAHHOM YTrOJOBHOM IOPHUCIUKIIUU MOXHO
copmMyaMpOBaTh MPUMEPHO CJeAyIOmHUM 00pa3oM. IIpuMeHUTENBHO K JeHCTBYIO-
LIUM IJIaBe TOCY/IapCTBa, IIIaBe MPaBUTEIbCTBA 1 MUHUCTPY HMHOCTPAHHBIX J1€J OTKa3
OT MMMYHHTETa JOJDKEH OBITh SIBHO BBIpa)XKEHHBIM. VICKiloueHHe, BO3MOXKHO, CO-
CTaBIIIET TUIIOTETUYECKAsI CUTYalUs, KOTJa TOCYyAapCTBO TAKOTO JOJKHOCTHOTO JIM-
[la TPOCUT HHOCTPAHHOE TOCYIapCTBO OCYIIECTBUTh KaKHE-TO YTrOJIOBHO-
IpolieccyallbHble MEPHl B OTHOIICHUH TaKOTO JOJDKHOCTHOTO juia. Takas mpocb0a
HEJByCMBICJIGHHO MpEAIojaraeT oTkaz OT MMMYHHTETa B TOM, YTO KacaeTcsl 3THX
Mep, U B TaKOM CJydae OH SIBJIsE€TCS NoJpa3ymMeBaeMbIM. [I[puMeHHUTENbHO K JeHcT-
BYIOIIIUM JIOJDKHOCTHBIM JIMIIAaM, HE BXOJSAIIUM B «TPOUKY», HO MOJIB3YIOUIUMCS TIep-
COHAJbHBIM UMMYHHMTETOM, U IPUMEHUTEIHHO K JAPYTMM JIEHCTBYIOIIHUM JIOJDKHOCT-
HBIM JIMIaM, TMOJb3yIONIMMCS QYHKIIMOHAIBHBIM UMMYHHUTETOM, a Tak)Ke IPUMEHHU-
TEJIFHO KO BCEM OBIBIIMM JOJKHOCTHBIM JIMIIaM, KOTOPBIE TAK)KE IOJIB3YIOTCS (DyHK-
LHOHAJBFHBIM UMMYHUTETOM, OTKa3 OT UMMYHHUTETa MOXET OBITh KaK SIBHO BBIpa-
JKEHHBIM, TaK U nojpa3dyMmeBaeMbIM. [logpasyMeBaeMblil OTKa3 B 3TOM Cllydace MOXKET
BBIpaXXaThCsl, B YaCTHOCTH, B HE3aJcHCTBOBAHUHM MMMYHHTETA I'OCYJapCTBOM JIOJIK-
HOCTHOTO JIUIIA.

MoskeT JIM rocyIapcTBO A0JKHOCTHOIO JIMIA 3a/1eiiCTBOBATH
HUMMYHHUTET MOCJIe 0TKAa3a 0T nero?''®

56. Kak npezncraBusieTcs, B cllydae SBHO BBIP@KEHHOTO OTKa3a OT MMMYHHTETA,
T.€. TIOCJIE€ BBIPaKEHUS TOCYAApCTBOM COIVIACHS HAa OCYIIECTBJICHHE B OTHOIICHHUH
€ro JOJKHOCTHOTO JIMIAa YTOJIOBHON IOPUCAUKIINU APYTHM TOCYyJapCTBOM, 3aJeHCT-
BOBAaHHE MMMYHHUTETA IOPHJINYECKH HEBO3MOXHO. DTO HE COOTBETCTBOBAJIO ObI, B
YaCTHOCTH, NPHHIUITY 106POCOBECTHOCTH °. B TO %e BpEeMs SIBHO BHIPAXKEHHBIH OT-
Ka3 OT MMMYHHUTETa B KaKUX-TO CIIy4asX MOXET KacaTbCs TOJIbKO HMMYHHUTETA B OT-
HOIICHUH OIpeAeIIeHHBIX Mep. Hampumep, rocynapcTBo MOKET OTKa3aTbCAd OT HM-
MYHUTETa CBOETO MHMHHCTPA MHOCTPAHHBIX JI€]1 B OTHOUICHUHU JAa4U UM CBHIETEIb-
CKUX Noka3zaHuil. Takoll OTKa3 OT UMMYHUTETA, KaK MPEACTABISAECTCS, HE MOXET pac-
CMaTpUBAThCA KaK OTKa3 OT MMMYHUTETA 3TOTO JIHIA, €CIU TOCYyJapCTBO, BHI3bIBAB-
ee 3TO JINLO B KA4ECTBE CBUAETEJSI, 3aT€M HAMEPEHO INPHUBJIEYb €r0 K yrOJIOBHOU

OTBECTCTBCHHOCTH 120.

118

119

120

DTO MpoIOIKeHNEe HAauaToro Beiile (MyHKThl 11—13 HacTosiero mokmaga) paccMOTPEHUS
BOIIPOCA O MOMEHTE 3a/1IeHCTBOBaHUS UMMYHHTETA.

B xommenrtapuu Komuccum k crarbe 30 IIpoekra crareil 0 AMINIOMAaTHYECKHX CHOIICHUSAX H
HMMYHHTETaX, B YaCTHOCTH, OTMedanock: “It goes without saying that proceedings, in whatever
court or courts, are regarded as an indivisible whole, and that immunity cannot be invoked on
appeal if an express or implied waiver was given in the court of first instance”. Draft Articles on
Diplomatic Intercourse and Immunities with commentaries, Yearbook of the International Law
Commission, 1958, vol.Il, p. 99. CM. Takxe, HampuMep, KOMMEHTapuil k crarbe 40 IPOEKTOB
craTteil 0 KOHCYIbCKuX cHoureHusx: “[O]nce the immunity has been waived, it cannot be pleaded
at a later stage of the proceedings (for example on appeal).” Draft Articles on Consular
Relations, with commentaries, Yearbook of the International Law Commission, 1961, vol. I1.,
p- 119.

B Memopauayme Cekperapuara ormedaercs, B yactHocth: “Concerning the legal effects of the
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57. Kaxk orMeuanoch BbllIe, NOAPa3yMEBAaEeMbIl OTKa3 OT HUMMYHHUTETAa MOXET
MMETh MECTO IpU He3aJeHCTBOBAHMM MMMYHHTETA JIMI], HE BXOISIIHUX B «TPOUKY»
(mpu TOM, €cTeCTBEHHO, TOHUMAHUH, YTO T'OCYIapCTBO JIOJDKHOCTHOTO JIMIA 3HAJIO
00 OCYIIECTBICHHHM B OTHOLIEHWH DTOTO JINIIA UHOCTPAaHHOM yTOJOBHOW IOPUCIUK-
MU, HO He 3ajeiicTBOBan0 uMMyHHTeT)' . CrielHanbHbIi JOKIAI4HK HE YBEPEH B
TOM, 4YTO MPHU TAKOM MOJpa3syMeBaeMOM OTKa3e OT MMMYHUTETA €ro Helb3s 3aaeicT-
BOBATH HA GoJIee MO3/HEll CTAaJuH YrONOBHOro mpomecca' >, C OIHON CTOPOHBI, KaK
0TMeYasIoch BhilIe' >, BOIPOC 00 MMMYHHTETE JIOJKEH ObITH PACCMOTPEH Ha PaHHEH
cranqun npouecca. C apyrod CTOpoHBI, OyAeT M HENpPaBOMEpPHO 3aJIeiiCTBOBaHHE
MMMYHUTETa, HallpUMep, B CUTyallUH, KOIJla TOCYAapCTBO AOMKHOCTHOIO JIMIIA, HE
3a/IefiCTBOBaBIIEE HNMMYHHTET 3TOTO JIMIA HA TOCYAeOHOM CTaauH, U TaKUM 00pa3oM
MOTyIIee CYUTAThCS YK€ OTKa3zaBlleecs OT UMMYHHUTETAa B OTHOLICHUU Mep, NPUHS-
TBIX Ha 3TOM cTaguu, pemaer 3aJelCTBOBATH MMMYHHUTET, KOTAA AENO MEPENaHO B
cyn? Kak npencrasnsiercs, B TAKOW CUTyallUH 3a1€ICTBOBaHUE UMMYHUTETA BCE €I
BO3MOXXHO. OJIHaKO IpoleccyalbHble NEUCTBUSI, YXKE COBEPIIEHHBIE rOCYAapCTBOM,
OCYUIECTBISIOMMNM IOPUCAUKINIO, B OTHOLIEHUU JAHHOTO AOJKHOCTHOIO JIMIIA K
MOMEHTY 3a/€iICTBOBaHUS UMMYHHUTETA, HE MOTYT CUMTAThCSI HEMPAaBOMEPHBIMH, I10-
CKOJIBKY, KaK OTMEYaloCh BBIIE, B 3TOM Clydae IOCYAapCTBO, OCYIIECTBISIONIEE
YTOJOBHYIO IOPUCAMKINIO, HE 0053aHO paccMaTpuBaTh BOIPOC 00 HMMYHHTETE pro-
prio motu, n 6peMs 3a1elCTBOBaHUS MMMYHHUTETa JOJDKHOCTHOTO JIMIA JIEKHUT Ha
ero rocymapctae . B To ke BpeMsi €CTh COMHEHHSI B IPHMEHUMOCTH TaKOTO TOAX0-
Jla B CHUTyalluH, KOTJla MMMYHHUTET He OBl 3a/1eiiCTBOBAH B Cy/€ IIEpPBO MHCTAHIINH,
HO roCyJapcTBO JOJIKHOCTHOTIO JIMI[A pellaeT 3a4eHCTBOBATh €ro Ha CTaAUuU amlesis-

ITHUOHHOT'O pa36I/IpaT€J'II)CTBa 125 .

NMMyHUTET T0JIKHOCTHOTO JINIA U OTBETCTBEHHOCTH
rocy1apcTBa J0JKHOCTHOTO JIMIA

58. Ortka3 rocymapcTBa AOIKHOCTHOTO JIMIA OT UMMYHUTETA MOCIEAHEr0 OTKpPHI-
BAa€T JOPOry MJsi OCYINECTBJIEHHUS B OTHOLIEHMM 3TOTO IOIKHOCTHOIO JIHIA HHO-
CTPaHHO! YTOJIOBHOH IOPUCIMKIHMH B IIOJHOM oOBbeMe. JTO Kacaercsi, B TOM 4HCIIe,
IOPHUCIIMKIIMN B OTHOIICHUH JICSIHUH, KOTOPHIE OBLIM COBEPUICHBI JTOJKHOCTHBIM JIH-
LIOM B O(pUIIHaIBHOM KadecTBe (Ja)ke 0TKa3 OT UMMYHHTETa ratione materiae MOXET
HE CONpPOBOXKAATHCA 3asBIICHUEM O TOM, YTO MPEANOJ0XKHUTEIBHO NPOTUBOINPABHBIE
JesiHAsI OBUTH COBEPILEHHBI B JIMYHOM KadecTBe). Kak ormeuanock B IlpenBapurens-
HOM JIOKJIaJle, IPUCBOCHUE JIESTHUH, COBEPIICHHBIX JOKHOCTHBIM JINIIOM B O(QUIIH-
albHOM KadyecTBE, FOCyJapCTBY, HE O3HA4aeT TOro, YTO OHU MEPECTAIT MPHUCBaU-

12

12

S}

12
124
125

)

waiver of immunity — including any residual immunity not covered by the waiver — in the case
of express waiver this question should be clarified by the express terms of the waiver itself”.
Memorandum of the Secretariat, p. 176.

IIyskT 54 HacTOsImEeTO NOKIAaa.

Peub uner, eCTECTBEHHO, O CUTYallMH, KOTAA rOCY1apCTBO JOJDKHOCTHOIO JIMIIA 3HAET O TOM, YTO
B OTHOUICHUHU €r0 JOJDKHOCTHOTO JIMIAa MHOCTPAHHOE IOCYNapCTBO OCYLIECTBIsET (HaMEpeHO
OCYIIECTBUTH) YrOJOBHYIO IOPUCAMKIHMIO, U B TEYEHHE KAKOrO-TO BPEMEHU He 3ajaeiicTByeT
ummyHHTeT. Kak ormeuaer JI.I1. By3sunu, “it is not entirely clear until which point in time in the
proceedings an immunity can still be raised”. Buzzini J.P., op. Cit., p., 474.

IlynkTel 11-13 HacTosimero qokiana.

CMm. nyHKT 17 BbILIE.

Cwm. mHenne Komuccum, U3nokeHHOe B KOMMeHTapusix K IIpoekTy crTaTeil o JUIIIOMaTHYeCKUX
CHOUICHUAX, IPUBEIEHHOE B CHOCKE 119 BhImIe.
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BaThCs TOMY JOIKHOCTHOMY Jjuiy '>°. TONbKO HAlMYHMe Y TOr0 JIMIA HMMYHHTETa
NPEMATCTBYET €ro yrojOBHOMY IpEeCleOBaHUI0 MHOCTPAaHHBIM rocyaapcrsoMm. OT-
Ka3 OT UMMYHHUTETa CHUMAET 3TO MPEensITCTBUE. B To ke BpeMs 0TKa3 OT UMMYHHTE-
Ta JAOHDKHOCTHOTO JIMIIAa B OTHOIICHUH JESHHUH, COBEPIIEHHBIX 3TUM JIMLIOM B Odu-
LIMaJEHOM Ka4ecTBe, HE O3HauaeT yTparsl Oo(UIHAIBHOTO XapaKTepa 3TOro IOBeJe-
HUs. COOTBETCTBEHHO, OHO MPOJOKAET MPUCBAMBATHCS HE TOJBKO JAOKHOCTHOMY
JIUIy, HO M TOCYIapCTBY, Ha CIy»0O€ KOTOPOTrO OHO COCTOUT HJIM COCTOSJIO. DTO
nBoMHOEe mpucBoeHue. COOTBETCTBEHHO, OTKa3 OT UMMYHHTETA HE TOJIBKO CO3JaeT
yCIIOBHS 1S 3a€CTBOBAHUS YTOJIOBHOM OTBETCTBEHHOCTH JOJIKHOCTHOTIO JIMIIA, HO
U He MPEsSITCTBYET MEXIYHapOAHO-IIPAaBOBOM OTBETCTBEHHOCTH rOCYAapCTBa JOJXK-
HOCTHOTO JIMIA, €CJIM JIeTHHE HapyllaeT MEeXIyHapOJHO-IIPaBOBOE 00s3aTeIbCTBO
storo rocymapersa'?’. TakuM 06pa3oM, rOCYIapCTBO JOKHOCTHOTO JIMIIA, HECMOTPSI
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IIpeaBapuTenbHbli 10KIa], NyHKT 89. B MOKTpUHE, OIHAKO, BHICKA3bIBAIOTCS MPOTHUBOIOJIOKHbBIE
B3nsiAbl. CM., HalpuMep, Kak Takyro nosuiuo onuceiBatoT D.Akande u S.Shah: “[T]his type of
immunity constitutes (or, perhaps more appropriately, gives effect to) a substantive defense, in
that it indicates that the individual official is not to be held legally responsible for acts which
are, in effect, those of the state. Such acts are imputable only to the state and immunity ratione
materiae is a mechanism for diverting responsibility to the state. This rationale was cogently
expressed by the Appeals Chamber of the International Criminal Tribunal for the Former
Yugoslavia in Prosecutor v. Blaski¢:
[State] officials are mere instruments of a State and their official action can only be
attributed to the State. They cannot be the subject of sanctions or penalties for conduct
that is not private but undertaken on behalf of the State. In other words, State officials
cannot suffer the consequences of wrongful acts which are not attributable to them
personally but to the State on whose behalf they act: they enjoy so-called ‘functional
immunity’. This is a well established rule of customary international law going back to
the eighteenth and nineteenth centuries, restated many times since”.
(D.Akande and S.Shah, “Immunities of State Officials, International Crimes, and Foreign
Domestic Courts”, EJIL (2010), Vol.21, No.4, 815, p.p.826-7). C apyroii CTOpOHBI, OHHU Ke
CCBUIAIOTCS M Ha MHYIO npakTuky: “However, in the Rainbow Warrior Case, 74 ILR (1986) 241,
the French government’s assertion that military officers should not be tried in New Zealand once
France had accepted international responsibility was rejected by New Zealand”. Ibid., footnote
51. Ha ceii cuer cm. Takxke P. Ban Anebeek (op.cit., cHocka 59 Bbiie). Bo3MoxHOCTH
MPUCBOCHHUS O(QUINAIBLHOIO IIOBEJCHHS JOJDKHOCTHOIO JIMLA UCKIIIOYUTEIBHO FOCyIapCTBy ObLiIa
OJIHMM M3 apryMEHTOB, BeIIBUTaeMbIX JkuOyTH B X0one paccMoTpenus Mexaynapoausim Cynom
nena O HeKOMopvIX BONPOCAX B3AUMHOU NPABOBOU nomowu no yeorosguvim oenam (“Ce que la
Partie djiboutienne demande a la Cour est de reconnaitre qu’un Etat ne saurait considerer une
personne revétant la qualité d’organe d’un autre Etat comme pénalement responsable, a titre
individual, des actes accomplis en cette qualité officielle, c’est-a-dire dans 1’exercice de ses
functions. Ces actes, en effet, sont a considerer, en droit international, comme attribuables a
1 ‘Etat pour le compte duquel I’organe agit, et non pas a I’individu-organe”, Case Concerning
Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France), Oral
proceedings, 22 January 2008, CR 2008/3, para. 23).
B Pezomtoniuu MuctrTyTa 2009 TOAA BOMPOCY COOTHOIIEHUSI OTCYTCTBUSI MMMYHHUTETA JOJDKHOCT-
HOTO JIMI]Aa U BO3MOXHOT'O MPUCBOCHHMS JISSHUS FOCYJapCTBY MOCBsIIEHA Kiay3yia «06e3 yepbay,
XOTSl eMy U ObUIH MOCBSIIEHBI HEKOTOPbIe KOMMeHTapuu wieHoB MuctutyTa (“The above provi-
sions are without prejudice to: (a) the responsibility under international law of a person referred to
in the preceding paragraphs; (b) the attribution to a State of the act of any such person constituting
an international crime.” Resolution of the Institute 2009, Art. III (3)).
Cynpst Mexaynaponaoro Cyna K.Kut onuceiBaeT B3aHMOOTHOIIEHHST MEXIY OTBETCTBEHHOCTHIO
rocyJapcTBa M OTBETCTBEHHOCTBHIO JOJDKHOCTHOTO snia tak: “[E]ven if States cannot commit
international crimes, they might... be held to be subject to the same obligations as individuals,
without the obligations being characterized as criminal; that is to say, the obligation may be
dual, binding both States and individuals”. 'The International Court of Justice and Criminal
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Ha OTKa3 OT MMMYHUTCTA B OTHOLICHUHN CBOCIO JOJIDKHOCTHOIO JIMLIA, HE OCBO60)KH3-

€TCA OT Me)KHyHapOHHO-HpaBOBOfI OTBCTCTBCHHOCTH 3a ACAHUSA, COBCPUICHHBIC 3TUM

JIMIIOM B O(bHIIPIaHLHOM Ka‘{eCTBel28.

128

Justice', ICLQ... p.896. 1 nanee: “[M]uch law and practice shows that the liability (criminal or
civil) of the principal (eg the employer, the State) and of the agent (eg the employee, the
official) will often be dual”, ibid., p.900. O 1BOIHON OTBETCTBEHHOCTH MHIUBH/A H TOCYAApCTBa
roBoput u Mexaynapoausiii Cya: “[T]he duality of responsibility continues to be a constant
feature of international law”, Case Concerning Certain Questions of Mutual Assistance in
Criminal Matters (Djibouti v France), Judgment, para. 173. A.Nollkaemper ormeuaer: “State
responsibility neither depends on nor implies the legal responsibility of individuals”
(“Concurrence between Individual Responsibility and State Responsibility in International
Law”, 62 ICLQ (2003), p.616). 1 nanee: “State practice provides no support for the proposition
that, in cases where responsibility has been allocated to an individual, there can be no room for
attribution to the state”. (Ibid., p.619). “The prosecution and conviction of the individual
responsible for the Lockerbie bombing, considered to be an agent of Libya, did not preclude
subsequent claims against Libya for compensation by the United Kingdom and the United
States. ... The effectuation of responsibility of individual agents of Yugoslavia for acts during
the armed conflict between 1991 and 1995 in the ICTY and national courts did not preclude
claims by Bosnia-Herzegovina and Croatia in the ICJ. It does not appear that in any of these
cases the states against which claims were made invoked the argument that these acts could not
be attributed to the state since they already had been contributed to individual agents.
...Individual responsibility does not necessarily mean that the state is atomized and that the state
could negate its own responsibility by having responsibility shifted towards individual state
organs — state responsibility can exist next to individual responsibility” (Ibid., pp.619-621,
footnotes omitted). CToUT UMETH B BUIY, OAHAKO, YTO OTCYTCTBHE UMMYHHUTETA y JOJKHOCTHOTO
JIMLA HE MPeIpelIaeT HI OTBETCTBEHHOCTH CaMOTO TAaKOTO JIMIIa, HU OTBETCTBEHHOCTH
rocyaapctBa (IPUMEHUTENBHO K MOCICIHEMY HE HMEET 3HAYCHHS U TOT (DaKT, YTO JOJKHOCTHOE
JIMLO 3alMAIIEHO UMMYHHTETOM, cM. TyHKT 60 Huxe) (“[W]e ought to bear in mind that the
denial of jurisdictional immunity does not necessarily amount to the existence of responsibility
as a matter of substantive law”in M.Tomonori, op.cit., p.266).

IIpoekTsl crareil 06 OTBETCTBEHHOCTH TOCYAapCTB 38 MEKAYHAPOAHO-IIPOTHBONIPABHBIC ACSHIS
HE CoAepIKaT HUKAKUX YKa3aHWH Ha TO, YTO OTBETCTBEHHOCTh OCYAapCTBa KAKMM-TO 00pa3om
3aBHCHUT OT TaKUX OOCTOSITENIBCTB, KaK IPHUBIICYCHUE K OTBETCTBCHHOCTH JIUIA, SIBJISBIIEIOCS
HEMOCPECTBEHHO BUHOBHBIM B COBEPIIEHHUH TOTO WIIM HHOTO AesiHus. Ko Bcemy mpouemy,
HallHOHAJIBHBIC MPOLEIYPHI, OCYLUICCTBISICMbIC B OTHOIICHUH HHANBHU/A, MOTYT CyIIECTBEHHO
IIOMOYb B IPUBJICYCHUH K OTBETCTBEHHOCTH rocyaapcTa. Kak ropoput H.van der Wilt, “One
may assume that evidence obtained in criminal proceedings against individual perpetrators may
serve as ammunition for the assessment of state responsibility as well, as the recent judgment of
the ICJ has illustrated” (aBrop cceutaercs Ha dakt npunstus MexayHapoausim Cynom 6e3
JIOMIOJTHUTENIBHOTO JI0Ka3biBaHUs ycTaHOBIeHHBIX paHee MTBIO B nene Krstic o6cTOATEABCTB
COBepuIeHUs TeHouuaa B aeie Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro). Cm. m1.296
Peurenus Mexaynaponuoro Cyna B ynomsinytom aeine, [.C.J. Reports, 2007). “The Issue of
Functional Immunity of Former Heads of State” in Criminal Jurisdiction 100 Years After the
Hague Peace Conference. 2007 Hague Joint Conference on Contemporary Issues of
International Law, W.J.M. Van Genugten, M.P.Scharf, S.E.Radin eds., ... p.105. C apyroit
croponbl, A.Nollkaemper numier: “Eventually, the findings of individual responsibility in
connection to the Lockerbie bombing supported subsequent claims of state responsibility. On the
other hand, if the Scottish Court sitting in the Netherlands would have found that the individuals
who were indicted were not remotely related to the bombing, the factual basis for the claim of
the responsibility of the state of Libya would have fallen away. It is difficult to envisage that a
court charged with determining state responsibility would in a subsequent proceeding find
evidence of individual involvement that a court charged with determining individual
responsibility would have missed” (Op.cit., p. 622). B To e Bpems: oH nponoipkaet: “If a court
or tribunal were to find that no factual basis exists for individual responsibility, this need not
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59. Ecam oTka3z OT HMMYHHTETa JOJDKHOCTHOI'O JIMIIA B OTHOIIGHHMH IESHHH, CO-
BEpUICHHBIX B OPUIIMAIBEHOM KaueCTBE HE 0CBOOOXK/IaE€T TOCYAapCTBO JTOJDKHOCTHOTO
JINIA OT MEXIYHAapOJHO-IIPAaBOBOM OTBETCTBEHHOCTH, TO 3aJ€HiCTBOBAHHE MMMYHHU-
TeTa JOJDKHOCTHOTO JIMIIAa CO CCBUIKOH Ha TO, YTO MHKPUMHUHHUPYEMOE JOJIKHOCTHO-
MY JHILy MEXIYHapOIHO-TIPOTUBOIIPABHOE JIESHUE COBEPIICHO B O(QHIIMANIbHOM Ka-
YyecTBe, CO37aeT OCHOBY IS TaKoi OoTBeTCTBEHHOCTH. PaccmarpuBas B nene O He-
KOMOPbIX 80NPOCAX 63AUMHOU NPABOSOU NOMOWU NO Y20N08HbIM O€ldM BOIPOC O
(YyHKIMOHATBHOM HMMYHHUTETE (MJIM OTCYTCTBHM MUMMYHHUTETA) JOJDKHOCTHBIX JIMI]
Jxubytn, Mexaynapoausii Cyn ykazan, uro “the State notifying a foreign court
that judicial process should not proceed, for reasons of immunity, against its State
organs, is assuming responsibility for any internationally wrongful act in issue
committed by such organs”'?. B koHTeKcTe JAHHOTO jeja 3TO 03HAYAIO, YTO ECIIH
6n1 PeciyOnuka >xuOyTn yBenomina GpaHiy3ckuil cyn (WM ApyTrHe Haajiexaline
Brnactu dpaHIKUM) O TOM, YTO ACHCTBHUS €€ JOJKHOCTHBIX JIMIl OBUIM ee COOCTBEH-
HbIMU (0(UIHMAIBHBIMA) IEHCTBUSMH U YTO OTH JINLA JACHCTBOBAIN B O(UIHAIBHOM
KadyecTBe (B KaYeCTBE OPTaHOB MM 4ero-to nogobuoro Pecrybnuku J»xubytn), n Ha
9TOM OCHOBAaHMH 3aJeCTBOBaJIa MMMYHHMTET 3THX JOJDKHOCTHBIX JIML, TO OHA IpHU-
Hsis1a OBl Ha ce0s OTBETCTBEHHOCTD 32 3TH MEXIYHapOIHO-IIPOTHBOIIPABHBIC JIESHHUSL.

60. Bo3moxHO, TOUHEee ObLII0 OBl TOBOPHUTH O TOM, YTO TOCYAapCTBO, 3aJCHCTBYIO-
1ee UMMYHHUTET CBOETO JIOJDKHOCTHOIO JIMIa Ha TOM OCHOBAaHWH, YTO MHKPUMUHU-
pyeMoe 3ToMy JIMIY JIeTHHE HOCUT O(pUIMaIbHBIN XapakTep, MPHU3HAET TO, YTO 3TO
JIeSTHHE SIBIISIETCS JISSTHUEM CaMOTO 3TOT0 TOCyJapCcTBa, HO €Ile HEe CBOIO OTBETCTBEH-
HOCTB 3a 3TO JesHue. [IpucBoeHNE MOBEAEHUS TOCYIapCTBY SIBIsIETCS, O€3yCIIOBHO,
Ba)KHBIM 3JIEMEHTOM, OCHOBAaHHEM MEXXIYHApPOJHO-IIPABOBOW OTBETCTBEHHOCTH, HO
BCE XK€ ellle He NMpu3HaHueM ee. /[pyrum HeoOXOIUMBIM JJisi OTBETCTBEHHOCTH TOCY-
JlapcTBa 3JIEMEHTOM, KaK U3BECTHO, SBIISIETCS TO, YTO JIESHHE, IPUCBANBAEMOE TOCY-
JApCTBY, JOJDKHO OBITh HapyLIAIOUIUM €ro MEXIYHapOJHO-IIPaBOBOE 0053aTeNbCT-
80", Ciienyer mpu 3TOM HMETh B BHJY, YTO IOCYIAapCTBO 3aA€HCTBYET MMMYHHTET
CBOET0 JIOJDKHOCTHOTO JIMIIa OOBIYHO Ha TOW CTaJWM YTOJIOBHOIO IIpoliecca, Korna
IIPOTHBOIIPABHOCTH ITOTO JAESHUS 3TOTO JIMIa elle HE JI0Ka3aHa B Cyle, U CaMo I10
cebe 3aJelicTBOBaHME MMMYHHMTETa HE O3HA4YaeT, YTO ATO I'OCYIapCTBO COMIACHO C
TEM, YTO JIesIHHE, B OTHOIIEHWH KOTOPOTO 3aJeHCTBYETCS UMMYHHTET, SIBJSIETCS Me-
KJAYHApOIHO-IIPOTHBOIIPABHBIM JIeSTHHEM. B To ke BpeMs Nnpu3HaHUE TOro, YTO I10-
BEJICHNE, MHKPUMHUHUPYEMOE TOJDKHOCTHOMY JIMIY, SIBJISIETCSI TIOBEJACHHEM CaMOro
rocylapcTBa, T.. IPUCBOCHHE I'OCYAapCTBOM CaMOMy ce0e 3TOro MOBEIEHHsI, SIBIISI-
€TCsl, KOHEYHO, BKHBIM IIIaroM Ha ITyTH BO3MOXXHOTO NPUHSATHS UM Ha ceOs OTBET-
CTBEHHOCTH. B0 BCSKOM cilydae, OHO JJa€T OCHOBAaHHE JUJISl IPU3BAHUS €r0 K MEXIY-
HApOIHO-NPABOBOIl OTBETCTBEHHOCTH aKTOPAMH, HMEIOIIMMH Ha 3T0 mpaso . Cie-

preclude a finding of state responsibility” (Ibid., p. 630).
129 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment,
op.cit., para. 196.
Cwm. crateio 2 CtaTeit 00 OTBETCTBEHHOCTH T'OCYapCTB 32 MEXKyHapOIHO-TIPOTHUBOIIPABHbBIC €5~
uus (Article 2. Elements of an internationally wrongful act: “There is an internationally wrongful
act of a State when conduct consisting of an action or omission: () is attributable to the State un-
der international law; and (b) constitutes a breach of an international obligation of the State”).
General Assembly , Res.56/83 of 12 December 2001.
Ha mectunecsaroit ceccun Komuccuu B BeicTyruieHnn M. SIkoOCOH CTaBUIICS BOIIPOC O
BO3MOXXHO#M OTBETCTBEHHOCTH TOCYJapCTBa, 3aIeHCTBYIOIEr0O HMMYHHTET CBOETO JOJKHOCTHOTO
JILAa OT UHOCTPAHHOM yTrOJIOBHOW IOPHCIMKIHUH, B Cllydae, €CJIM OHO 3aTeM HE OCYIISCTBISET
YTOJIOBHOE MpeciieioBaHre 3TOTo qonkHocTHOro nuia (A/CN.4/SR.2985, p.6). Kak
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IV.

AyeT OTMCTHUTL, 4YTO HeO6XO,HI/IMOCTL OpUu3HaTh MOBCACHUC JOJIKHOCTHOI'O JMLa
O(I)I/IIII/IEU'II)HI)IM, CBOUM, €CJIU TOoCyAapCTBO AOJKHOCTHOTO JIMIa XO4YCT 3aH€ﬁCTBO—
BaTb UMMYHUTET JAHHOI'O AOJIZKHOCTHOTO JiMIld, BO MHOT'UX CJiydasaX CTaBUT 3TO I'0O-
CyaapCTBO Mnepea HEJICTKUM BI)IGOpOM. 3asBisas 00 0(1)I/IIII/IaJ'II)HOM Xapakrtepe HeﬁCT-
BUII CBOETO JOJDKHOCTHOI'O JIMI[a U €ro UMMYHUTETC, TOCydapCTBO HeﬁCTByeT B 3a-
IMUTY JOJKHOCTHOTO JIMIa, HO CO3AAaCT CEPbE3HBIC NPCAINOCHUIKNU IJIA CBOCH ITOTCH-
HHaHLHOﬁ OTBETCTBCHHOCTHU 3a TO, YTO COBCPIUINIIO OTO JUIO, HE 3aﬂeﬁCTByH TaKuUM
o6pa30M UMMYHUTCT AOJKHOCTHOTO JIMIa, roCyAapCTBO OTKPLIBACT AOPOry i
MNPUBJICYCHUA 3TOTO JIMIA K yFOJ'IOBHOfI OTBETCTBCHHOCTU B MHOCTPAHHOM rocyaap-
CTB€ H, COOTBCTCTBCHHO, CO34aC€T BO3MOXXHOCTHU IJIA HOpOfI CCpLe3HOI71 HUHTPY3UU
HUHOCTPAHHOTO rocyaapCTBa B CBOM BHYTPCHHUEC ACJIa.

Pe3rome

61. Pesromupys colep)xaHHe HACTOAIMIETO IOKJIaaa, MOXHO C(HOpMyIHpOBaTh, B
YaCTHOCTH, CJEAYIOIINE Te3UCHI.

a)Borpoc 00 MMMyHHTETE OJDKHOCTHOTIO JIMIA TOCYAapCTBa OT MHOCTPAHHOM
YrOJOBHOH IOPUCIAUKIMKM B MPHUHIHKIIE JOJDKEH paccMaTpuBarhes JIMOO HAa paHHEH
cTaaguu CyaeOHOTO pa3dupaTenbcTBa JTHOO elle paHblIe - Ha HOoCyneOHOW cTaauu,
KOTJIa TOCY/IapCTBOM, OCYIIECTBIISIIOIINM FOPUCAUKIIUIO, PEIIAETCsl BOIPOC O MPHUHS-
THHM B OTHOLICHHH JOJDKHOCTHOTO JIMIA MEP YTrOJIOBHOTO MpoIecca, KOTOPbIM UMMY-
HUTET MPEMNATCTBYET.

6) Hepaccmorpenue Bompoca o0 mmmyHutete in limine litis MoxeT OBITH
COYTEHO HapylIeHHEeM 00s3aTeJbCTB roCy/IapCTBa Cy/la, BHITEKAIOIINX U3 HOPMBI 00
nMmmyHuTeTe. [lociaeaHee OTHOCHUTCS M K PACCMOTPEHHIO Bompoca 00 MMMyHHUTETE
Ha J0CyneOHON CTaIuM OCYIIECTBICHUS YTOJOBHOW IOPUCAUKIINN B TOT MOMEHT, KO-
I1a pemaercss BOMPOC O MPHUHSATUH MEpP, KOTOPBIM UMMYHHUTET IMPEMSITCTBYET. DTO,
OHAKO, HE OTHOCHUTCS K CHTyalHH, KOTJa TOCYAapCTBO TOJDKHOCTHOTO JIMIIA, TONb-
3YIOIIErocsi UMMYHUTETOM ratione materiae, He 3aJeHCTBYET €r0 MMMYHHUTET WU
3a7eficTByeT ero Ha Oojee Mmo3aHel cTaauu mpolecca.

B) IOpI/II[I/I‘{eCKI/I 3HAYUMBIM, T.€. UMCHOIIUM HPUIAUYCCKUEC ITOCICIACTBHUA,
3aeiiCTBOBAHUEM HUMMYHUTETA HUIJIN 3asABJICHUEM 00 UMMYHUTETE SBJISACTCS TOJIBKO
3aJCeHCTBOBAHHUE €TO MJIH 3asSBIICHHE O HEM rocygapCTBOM JOJDKHOCTHOTO JIMIIA, @ HE
CaMUM IOOJIXKHOCTHBIM JIMIIOM.

r)  YrtoOBI rocygapcTBO AOIHKHOCTHOTO JIUIIA MOTJIO 3aiBUTh 00 NMMYHHUTETE
9TOTO JIUIA, OHO JIOJDKHO 3HATh O TOM, YTO B OTHOIICHHH ATOTO JHUIA MPUHUMAIOTCS
WU IUIAHUPYIOTCS COOTBETCTBYIOIIME YTrOJIOBHO-IIpoOIleccyalibHbie Mepbl. CienoBa-
TENbHO, TOCYAapCTBO, OCYIIECTBIISIIONIEE HIIM TUIAHUPYIOIIEe TaKHe MEphl, JOJKHO
YBEJIOMHUTH TOCYaPCTBO JOHKHOCTHOTO JIMLAa 00 3TOM.

MPEACTABIAETCS, TaKasi OTBETCTBEHHOCTh MOXET HACTYIATh TOJbKO MPH HAJTHYHH IIPUMEPHO
CIEAYIOIIEr0 MEeXIyHAPOJHO-TIPABOBOT0 0053aTelIbCTBA TOCYapCTBa: JIHOO OTKAa3bIBATHCS OT
MMMYHHTETA CBOETO JOJDKHOCTHOTO JIMIA OT MHOCTPAHHOW YrOJOBHOM IOPUCAMKLINH, JTNOO €CIH
MMMYHHTET 3aJ€iCTBOBaH, OCYLIECTBIATh COOCTBEHHOE YTOJOBHOE MPECIEI0BaHIUE CBOETO
JIOJXKHOCTHOTO jiuia. CBUAETENbCTBA CYIIECTBOBAHUS TAKOTO 0013aTEJILCTBA B 00IIEM
MexXyHapoaHoM npase CriennalbHOMY JAOKJIaT4YUKy HeH3BeCTHbI. KoMuccHs, eciu moxenaer,
MOXET, €CTECTBEHHO, PACCMOTPETh BOIPOC O Pa3BUTHH MEXAYHAPOIHOIO [IpaBa B 3TOM
HanpaBJIEHUH.
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n) Korna peus uper 06 MHOCTpaHHOM INIaBe rOCyAapCTBa, IVIABE MPaBUTEIb-
CTBa WJIM MUHHUCTPE UHOCTPAHHBIX J€J, TOCYJapCTBO, OCYIIECTBIISIONIEE YTOIOBHYO
IOPUCIIUKINIO, CaMO JIOJDKHO 33J1aThCsl BOIPOCOM 00 MMMYHHTETE 3TOTO JIMIA U OIl-
pEAEIUTHCS OTHOCUTENBHO CBOUX JANbHEHUIINX AEHCTBUN B paMKax MEXAYHapOJHO-
ro npasa. CrnpaimuBaTh roCy1apcTBO JOJDKHOCTHOIO JIMIIA B 9TOM CIy4ae YMECTHO,
MOXKaJyH, U 00 OTKaze OT UMMyHHTeTa. COOTBETCTBEHHO, B 3TOM CiIy4dae rocy-
JIapCTBO JIOJDKHOCTHOTO JIMIIA HE HeCeT OpPEMEHHM MTOCTaHOBKHM BOIpOca 00 MMMYHH-
TETe Mepe]] BIACTSIMU rOCyapCTBa, OCYILIECTBIISIONIETO YTOIOBHYO IOPUCAUKIHIO.

e) Korma peusr naer o JOIDKHOCTHOM JIMIE, IOJb3yIOMEMcs (QyHKIIMOHAIb-
HBIM MMMYHHTETOM, OpeMs 3aJeiCTBOBAaHMS WMMYHHUTETa JIS)KHT Ha TOCYJapCTBE
JIOMKHOCTHOTrO nuna. ['ocynapcTBO Takoro AOMXKHOCTHOTO JIMIIA, €CIU XOYET Oorpa-
JUTh €ro OT MHOCTPAHHOIO YrOJOBHOIO IpeCclIeOBaHUS IyTEeM 3aJelCTBOBaHHUS
MMMYHUTETA, JOJDKHO YBEAOMHTbH FOCYAApCTBO, OCYILIECTBISAIONIEE OPUCAUKIUIO, O
TOM, YTO 3TO €ro JOJXKHOCTHOE JIMII0, U YTO OHO MOJB3yeTCd UMMYHHUTETOM, IO-
CKOJIBKY COBEpIAJIO HHKPUMHUHHUPYEMBbIE eMy JesiHUs B ohunuanbHOM KauecTBe. Ec-
JI¥ OHO 3TOTO HE JeJlaeT, TO TOCYIapCTBO, OCYLIECTBIIAIOIIEE IOPUCIUKIINIO, HE 00s-
3aHO paccMaTpuBaTh BOMPOC 00 UMMYHUTETE proprio motu, W, cleAoBaTelbHO, MO-
JKEeT MPOAOIIKATh YTOJIOBHOE Mpeciiel0BaAHUE.

)K) Kor,ua peub UACT O AOJIZKHOCTHOM JIMIEC, IMOJB3YIOIEMCS MMEPCOHAIbHBIM
UMMYHHUTCTOM, HO HC BXOAALICM B ((TpOfIKy)), 6peM${ 3aﬂeﬁCTBOBaHHﬂ UMMYHHUTETA
JIC)KUT Ha rocyaapCTB€ NOJIKHOCTHOTIO JIMIIA. FOCY,Z[apCTBO TaKOIo AOJI’KHOCTHOI'O
Jinna, €CJIn XO04YCT OorpaJuTh €ro OT MHOCTPAHHOI'O YIOJIOBHOTO MPCCICIOBAHUSA ITYy-
TEM 3aﬂeﬁCTBOBaHHH UMMYHUTETA, OJOJIKHO YBCAOMHUTL TOCyAapCTBO, OCYIICCTB-
Jsironee KpUuCAUKIUK, 0 TOM, YTO 3TO €TI0 JOJKHOCTHOC JIMIIO, U YTO OHO IOJIb3Yy-
€TCs MEPCOHAJIBHBIM UMMYHUTETOM, ITOCKOJIbKY 3aHUMACT BBICOKYIO HOJI?KHOCTB, KO-
TOopas, HapAAy € Yy4aCTHUEM B MCKIAYHAPOJAHBIX OTHOIICHHUAX, MpEeANOIaracTt oCyuie-
CTBJICHUC (byHKIIPIfI, Ba’XHBIX IJIA obecrieueHus CYBCPCHUTETA 3TOI'0 rocyaapcTna.

3) TocymapcTBO MOKHOCTHOTO JHWIA, HE3aBUCHMO OT YPOBHS 3TOTO JIWIIA,
HE 00s13aHO YBEIOMIIATH O €T0 HMMYHHUTETE WHOCTPAHHBINA CY/ JJISI TOTO, YTOOBI 3TOT
CyJl paccMOTpel Bompoc 00 mMMyHHUTETe. [0CYyaapCcTBO MOJDKHOCTHOTO JIMIIA MOXKET
3aJeiCTBOBATh MMMYHHTET JOJDKHOCTHOTO JIMIA 1O JUIUIOMATHYCCKUM KaHallaM,
TakuM 00pa3oM YBEIOMHTH TOCYAAPCTBO, OCYIICCTBISIONICE FOPUCIUKIIUIO, U ITOTO
JIOCTaTOYHO JIISI TOTO, YTOOBI CY 3TOrO TOCYAApPCTBA JTOKEH OBLT PACCMOTPETH BO-
npoc 00 mMmmyHuTere. OTCYTCTBHE O05S3aHHOCTH TOCyJapcTBa OOpamiaThCs HEMo-
CPEICTBEHHO B MHOCTPAHHBIA CyJl BBITEKAET U3 MPUHIUIA CYBEpEHUTETA, CyBEPEH-
HOT'O PaBEHCTBa rOCyIapCTB.

n) TocynapcrBo, 3ameicTByIOIIEE HMMYHHUTET CBOErO JODKHOCTHOTO JIMIIA,
He 00s53aHO NpPEeAOCTaBIATh 00OCHOBAaHME MMMYHHTETa, IOMHMO TOTO, O KOTOPOM
TOBOpPUTCS B IMyHKTax (€) u (k) Beime. [ocynapcTBo (BKJIIOYast €ro cyj), OCyHIECTB-
JSOIee IOPUCAUKINIO, IT0-BUIUMOMY, HE 00sI3aHO «CJENO MpUHUMAaTh Jto0oe» 3a-
SIBJICHHE TOCYAapcTBa JOJDKHOCTHOTO Jinna 00 mMMmyHurtere. Ho m He cumrarbcs c
TaKUM 3asiBIICHUSIM, €CJIM TOJIBKO M3 OOCTOSTEIBLCTB Jiefla C OYEBUIHOCTBIO HE BBHITE-
KaeT MHOE, MHOCTpPaHHOE ToCylIapcTBO He MoxeT. [IpeporarnBa xapakTepH30BaTh
MOBEJICHUE JOHKHOCTHOTO JIMIA B KaueCTBE O(QUUHAIBHOIO WIM ONPEACIATh BaK-
HOCTH ()yHKIH, BBINOJHIEMBIX BBICOKOIIOCTABIECHHBIM JTOJDKHOCTHBIM JIMIIOM, IS
obecrniedyeHns CyBEpEeHUTETa TOCyAapcTBa MPUHAUIEKUT TOCYAapCTBY TOJDKHOCTHOTO
JIMLa, a He TOCYIapCTBY, OCYIIECTBIISIONIEMY FOPUCIUKIHNIO.
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K) HpaBo OTKa3a OT UMMYHUTETA AJOJDKHOCTHOI'O JiMlla MPUHAIJICIKUT TOCYy-
AapCTBY, a HEC CaMOMY JOJDKHOCTHOMY JIMILY.

J'I) Kor,ua TJ1aBa rocygapcCTBa, MpaBUTCIbBCTBA WJIWM MUHUCTD HHOCTPAHHBIX
ACJ OTKa3bIBACTCd OT MMMYHHUTETAa B OTHOLICHUU C€6$[, rocygapcTtBo, OCymieCTB-
JIsIronIee yroJiIOBHyrO FOPpUCAUKIHUIO ITPOTUB TAKOTO JOJIZKHOCTHOTO JIMLla, UMCECT IIpa-
BO moJiaratb, 4YTO TaKOBa BOJIA roCyAapCTBa 3TOT0 AOJI?KHOCTHOTO JivIa, IO KpaﬁHeﬁ
MEpEe, A0 TCX HOpP, NOKa OHO HE MOJYYHUT OT I3TOr0o rocyaapcrBa yBCJIOMJICHUC 00
HHOM.

M) OTkas ot HUMMYHUTCTA I[efICTByIOIHeFO TJ1aBbl roCyaapcCTBa, IJIaBbl IIPaBU-
TCJIbCTBA U MUHUCTPA MHOCTPAHHBIX ACJI JOJIKCH OBITH SIBHO BBIPA’KCHHBIM. Hckmro-
YCHHUC, BOBMOXKHO, COCTABJIACT T'MIIOTETUYCCKAA CUTyallus, KOraa rocyaiapCtBo Tako-
T'O AOJZKHOCTHOTO JIMIa MPOCUT MHOCTPAHHOC roCyaapCTBO OCYHICCTBUTHL KaKUE-TO
YroJIOBHO-IIpOLECCyaJIbHbIC MCPbl B OTHOUWICHWH TAKOT'0 JOJDKHOCTHOI'O JIMIIA. Takas
npoc1)6a HCJIBYCMBICJICHHO MMpeAIroJarac€t OTka3 OT UMMYHUTETA B TOM, YTO KaCacTCid
OTHUX MEP, U B TAKOM CJIyda€ OH SABJIACTCA MOAPA3yMEBACMbIM.

H) OTtka3 ot HUMMYHHUTCTA JOJKHOCTHBIX JIMII, HEC BXOAAIIUX B TpOﬁKy, HO
MOJBb3YIOMIUXCA MEPCOHAJIbHBIM UMMYHUTCTOM, JOJDKHOCTHBIX JIWIL, IMOJIB3YIOIUMCA
(byHKIII/IOHaJ'II)HI)IM UMMYHHUTETOM, a TaK¥XKE OBIBILIMX JOJDKHOCTHBIX JIMII, KOTOPbIC
TAKXKEC IMOJIb3YIOTCA (l)yHKIII/IOHaJ'H)HI)IM UMMYHHUTETOM, MOXKCT OBITh KaK SIBHO BbIpa-
JKCHHBIM, TaK U IIOJAPpa3yMEBACMbIM. Hozlpa3yMeBaeMLn71 HUMMYHHUTCT B 3TOM CJiy4dac
MOXET BbIpaKaTbC4d, B HaCTHOCTH, B He3aﬂeﬁCTBOBaHHH HUMMYHHUTETA rocy1apCcTBOM
JOJI?KHOCTHOTI'O JIMIa.

O) Kak NpEeACTaABIACTCA, MOCIIC ABHO BBIPAXCHHOI'O0 OTKa3a OT UMMYHUTCTA
3aﬂeﬁCTBOBaHHC HUMMYHHUTETA FOPUANYICCKU HCBO3MOXKHO. B 10 xe BpEMs ABHO BbI-
pa)KeHHI:IfI OTKa3 OT UMMYHHUTECTA B KaKUX-TO CHIydasdX MOXKCT KaCaTbCsA TOJIBKO UM-
MYHUTCTA B OTHOIICHUU OMPCACIICHHBIX MCP.

n) B cinydae mepBoHaYaIbHOTO MOAPAa3yMEBAeMOro OTKaza OT MMMYHHUTETA,
BBIpa)KalOUIeToCs B HE3aJelCTBOBaHMHM (PYHKIIMOHAIBHOTO UMMYHHUTETA JIOJDKHOCT-
HOTO JIMIAa WU NEePCOHAIBHOTO UMMYHHUTETA AOIKHOCTHOIO JIMIA, HE BXOASIIErO B
TPOIKY, IMMYHHTET, I10-BHJINMOMY, MOXKET OBITH 3a/IeliCTBOBaH Ha Oosiee Mo3qHEH
CTaJuu YTOJIOBHOTO IIpoliecca (B YaCTHOCTH, IPH Iepenaye jaena B cym). B To xe
BpeMsl €CTb COMHEHHS B TOM, YTO TOCYAapCTBO, HE 3aJ€ICTBOBABIIEE TAaKOH HUMMY-
HUTET B CyJ€ NMEepBOIl MHCTAHLMH, MOXKET 3aJeCTBOBATh €r0 Ha CTAAUU aneylIalu-
OHHOTO paszduparenabcTBa. B nroboM ciydae, mporeccyainbHbIE NEHCTBUS, yKE CO-
BEPILIECHHBIE B TAKOH CUTyallUH TOCYAapCTBOM, OCYIIECTBIISIIOIIUM FOPUCAUKIUIO, B
OTHOIIEHUHU JaHHOTO JOJDKHOCTHOTIO JIMIla K MOMEHTY 3a/€liICTBOBaHUSI UMMYHHUTETA,
HE MOTYT CUUTAaThCA HEIIPABOMEPHBIMU.

p) OTtkas rocygapcTtBa JOJDKHOCTHOI'O JIMlla OT UMMYHHUTETA NOCJICAHETO OT-
KpPBIBACT AOpOTYy JId OCYHICCTBJICHUSA B OTHOUICHHWHW 3TOTIO JOJIKHOCTHOI'O JIMIA
HHOCTpaHHOﬁ yI‘OJ'IOBHOﬁ HOPpUCAUKIIMU B MOJIHOM o0bemMe. DTO KacacTtcsi, B TOM
YUCJIC, WPUCAUKIIMU B OTHOIICHUUN ].'[eﬂHPIﬁ, KOTOpPbIC ObLIH COBCPIICHBI NOJI?KHOCT-
HBIM JINIIOM B O(l)I/IIII/IaJ'H)HOM KaucCCTBC.

C) Focyz[apCTBo JOJDKHOCTHOI'O JIMI[a, HCCMOTPS Ha OTKa3 OT UMMYHUTETA B
OTHOHMICHHUH CBOCTO JOJIXKHOCTHOI'O JIWIia, HC OCBO60)KﬂaeTCH OT MCEKIAYHApOAHO-
HpaBOBOﬁ OTBETCTBCHHOCTHU 3a ACAHHUC, COBCPIICHHBIC 3TUM JIMIIOM B O(I)I/IIII/Ia.]'H)HOM
KauCCTBC.
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T) FOCYI[apCTBO, 3a,z[ei/'ICTBy10mee UMMYHHUTET CBOCIrO MAOJIKHOCTHOI'O JIMIa
Ha TOM OCHOBAaHUH, YTO MHKPUMHUHUPYCMOC 3TOMY JIMLly JACAHUC HOCUT O(I)I/IIII/IaJ'II)-
HBINA XapakTep, NpU3HaeT TO, YTO 3TO ACAHHUC SABIISACTCA ACAHHUEM CaMOTO 3TOTO IrocCy-
AapcCTBa. C\} co3gacT MpeANOCbUIKH JJIs ME)}(HyHapOHHO-HpaBOBOﬁ OTBCTCTBCHHO-
CTHU JAaHHOI'O rocyaapcCTBa, AJid MMPU3BAHUA €TI0 K Me)KI[yHapO,HHO-HpaBOBOﬁ OTBCTCT-
BCHHOCTHU aKTOpaMH, UMCIOIIIMMHA HaA O3TO HpaBOIn.

132 CneuunanbHblil Joknaguuk npusHareneH r-xxe C.C. Capenkosoii u r-uy M.B. Mycuxuny 3a
IIOMOIIb B MIOATOTOBKE HACTOSIIEro JOKJIAa.
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