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y
Yhe meeting was galled to order at 10,10 a.m.

AGENDA ITEM 1341 REPORT OF THE INTERNATIONAL LAW COMMISSICI ON THE WORK OF IT8
FORTIETH SESSION (gontinued) (A/43/10, A/43/539)

AGENDA ITEM 130: DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND
(continued) (A/43/525 and Add.1, A/43/621-S/20195, b/43/666-6/20211, A/43/709,
A/43/716-6/20231, A/43/744-S/20238)

1. Mr. OESTERHELT (Federal Republic of Germany), speaking on the topic of
jurisdictional immunities of States and their property, said that in its written
comments submitted at the beginning of 1988, hi s Qovernment had drawn attention to
the recent tendency in international practice to limit the immunity of States from
the jurisdiction of the courts of other States. It would be desirable for the
draft articles to be based to a greater extent on the provisions of the 1972
European Convention on State Immunity. Differences of opinion persisted between
States that supported so-called "absolute immunity” and t hose that favoured
“relative immunity”. The draft articles represented a pragmatic compromise between
those two schools of thought, a general approach wi th which his delegation aqreed.
However, several points still called for improvement.

2. His delegation welcomed the Special Rapporteur’s recommendation that draft
articles 2 and 3 should be combined into one article. Such a move would lead to
greater clarity in the definition of the term "commercial contract”. As to the

subject-matter, in determining whether or not a contract was a commercial contract,
courts in the Federal Republic of Germany considered only the nature and not the
purpose of the transaction. His delegation noted with satisfaction that the
Special Rapporteur's more recent proposal for article 2, paragraph 3, considerably
diminished the importance of the purpose criterion. Nevertheless, his Government
was not yet satisfied with the current text. Immunity should not be determined by
the contracting parties, one of which in many cases would be a private company.
Use of the “nature of the contract" criterion alone seemed adequate, and the
“purpose of the contract” element should be deleted altogether. He stressed that,
owing to a translation error, page 34 of the Special Rapporteur’s preliminary
report (A/CN.4/415) did not reflect the position of his delegation as clearly as it
would have wished.

3. Since his Government’8 comment that purely factual occurrences were not
covered by art‘cle 2, and hence article 11 had not been incorporated in the report,
he wished to propose once again the adoption of the term '"activity" from article 7
of the European Convention on State Immunity, which also made concrete activities
such as fishing or drilling for oil subject to the limitations on immunity.

4. As to the fundamental question whether article 6 should refer to the “relevant
rules of general international law™, he felt that the compromise whereby that
reference would be incorporated in the preamble would detract from its
significance, and could cause the convention to riqidify that field of law. On
account of its bilateral function, the principle of reciprocity laid down in
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article 28 could not be a swbstitute, and the reference in article 6 rhould thus be
retained.

5. Hiws delegation favoured the proposed deletion of prragraphr 2 (a) and 2 (b) of
draft article 12, and of the refereace at thr end of article 13 to the presence of
the author of thr act or omisaion in the territory. The resulting provision
corresponded { O the legal situati on under article 13 of t he Paris Convention oOn
Third Party Liabilicy in the Field of Nuclear Energy and article XIV of the Vienna
Convention on Civil Liability for Nuclear Damage. His delegation alro rupported
deletion of the words "or property in which it har a legally protected interest"
and “and has a connection with thr object of the claim” in article 21.

6. Regarding the rules relating to the burden of proof, he questioned the wisdom
of requiring the enforcing party t 0 furaish proofthat groundr ® xiatod for one of
thr @ XM OKOISO totheruleofimmunity, Article 21 rhould be reviewed in order to
keep the difference between the criteria for immunity in cognizance proceedings and
Xm @ nforconpat proceedings as smallaspossible.

7. He believedt hat the concept of "segregated State property” and thr wor di ng of
the proposed new article 11 pis called for further clarification. It m ght be that
the question of immunity was Dbei ng confused w th the question of against whom to
direct court action. The courts of the State of the forum would have to clarify
whet her a clai mexisted against a State or a State enterprise, and thur against
whom| egal action rhould be directed, States were free to give their companies a

| egal personality that would enable them to enter i nto contracts in their own name
and be liable for their fulfilment only in respect of their own property,

8. Turning to the topic “Status of the diplomatic courier and the di pl omati ¢ bag
not accompanied by diplomatic courier”, he said that his delegation wel comed the
proposed deletion of article 33. Regarding article 28, a compromise solution
appeared necessary in view of the widely differing opinions of States. His nwn
delegation’s proposal for that article might of fer better prorpectr for suea a
solution than the three alternatives currently proposed by the JSpecial Rapporteur,

9. As far as the important yet extremely difficult topic of State responsibility
was concerned, his delegation wished to reserve its comments until the Commission
had found an opportunity to discuss the matter on the basis of thw preliminary
report of the new Special Rapporteur.

10. In conclusion, e raid that the debate during the previous two weeks had
clearly shown that the topic-by-topic discussion of the report of the Commission
was a step forward, since it enabled members to focus their attention on a specific
subject at a given time. It had proved easier to listen to and concentrate on four
short stetements t han on one longer one. The new structure of the debate on the
item was to be welcomed, and he hoped that it would be maintained and even
tightened.
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11. Mr._ (China), referring to the draft articles on the status of
the diplomatia courier and the diplomatia bag not accompanied by diplomatic
courier, said his delegation believed that it would be improper to have
international organisations covered by the drafty although such organizations were
subjects of international law, they aould not be plaaed on the same footing as
States. Praatiaal dAifficulties would also arise from the fact that the nature,
functions and charters of international organisations differed. Separate articles
might be drafted to deal with official communications among international
organisations, and between those organigations and States, The texts of articles 1
and 2 as adopted on first reading ought to be retained.

12. His delegation favoured retention of article 17 as a safeguard against
loopholes, notwithstanding its perhaps |im ted practicability. With regard to
article 28, it believed t hat any direct or imdirect examination of the diplomatic
bag waa inadmissible. Scanning or other nmodern technical means of examination
would violate the confidentiality of dipiomatic correspondence, interfere with the
normal conduct of 8State business and adwerssly affeat friendly relations between
States. Furthermore, the majority of countries, especially developing countries,
did not have advanced electronic scaaning technology at their disposal. I f such
technology were permitted, those countries would be at a disadvantage. At the same
time, his delegation held that diplomatic bags were to be used exclusively for the
purpose of government business, and that abuses such as drug trafficking and
terrorist activities must be forbidden. Non-intrusive external security checks,
such as the use of sniffing dogs, were thus permissible in cases where there were
valid reasons to suspect that diplomatia bags contained forbi dden substances.
However , in no ecircumstances should the confidentiality of documents and other
legitimate items be compromised. For that reason, his delegation agreed in
principle with alternative C of the revised texts proposed by the Special

Rappor teur .

13. Retention of article 33 would mean that several régimes governing diplomatic
couriers and bags would coexist, thereby conflicting with the aim of a unified
régime. The article should thus be deleted.

14. The achievements of the Commission over the past few years had been manifest
end praiseworthy. None the less, there was a need for further improvement of its
programme, procedures and working methods. Discussion of a number of topics had
dragged on much too long, with little being achieved. In connection with some
articles, after general debate and drafting by a committee, adoption by the full
Commission often led to a further round of time- and energy-consuming general
debate. Much effort was duplicated. The process of consideration and drafting
should strive to take into account and co-ordinate the theories and practices of
all the msjor legal and social systems, so as to arrive at results acceptable to
all sides. At the same time, draft articles should not be rushed through a
drafting committee prematurely. The Commission should adjust its current schedvle
and, if necessary, stagger certain topics so that the draftiig work on priority
topics could be accelerated. it should also institutionalise procedures that had
proved their worth, in the interests of efficiency. The search for important new
topics ripe for codification should proceed.

/.'.
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15, Noting theabscnceof ¢ Chinese @ dilL,ion oftheYaarbook ofthe International
Law Commisgion, he expressed the hope that the Secretariat would make every effort
to arcange for it8 early publfaation, and that, in ® aaordance with General Assembly
resolution 427207 C, the official langvages of the United Nation8 woul d be accorded
tqual treatment.

16. Mr. TRBVE8 (Italy) raid that in the Ilight of his Government's stated posltion
regarding ® leotronia scanning of the di pl omati c bag, the formulation for article 28
that his del egati on preferred was the text reproduced in paragraph 429 of the
report (A/43/10), including the words within square brackets, Consequently, it
found none of the three alternatives proposed i n paragraph 440 acceptable. The
proposal submitted by the Faderal Republic of Germany and reproduced in

par agr aph 433 of t he report, though still far from|taly' 8 position, seemed t 0 oOpen
up morepromnring aveaues.

17. Regarding the relationrhip betweenthe draft artialer onthe diplomatic
courier and bag and the four relevant codi fi cati on Conventioans concl uded undert he
auspi ce8 ofthe United Natioms, he raid that it might be premature to advance
definite preferences. Much would depend on whether there woul d be radi cal
departure8 of substance between the draft and one or more of the four Conventions,
The unswer tot hat questiom woul d largely depend ontherol ution finally adopted in
article 26.

18. None tht leas, hisdelegation believed t hat the verb @conpl enent” used in the
proposed article 32to ® xprerrthe relationship under consideration wast 00
imprecise. Whilt adequate to describe the relationship betweearul €8 that were
compatible, it was certainly notadeguateto describe the rel ationrhip between
rules Wi th divergent contents. Moreover, it must be specified that whatever
relationrhip was established, it would apply a8 between States parties to the
instruments concerned. Itmust be borne in mindthat while the 1961 and 1963

Vi enna Conventions had been verywidely ratified, the 1969 Convention on Speci al
Missions had only 24 State8 parties, and the highly controversial 1975 Convention
on the Representation of States in Their Relation8 with International O ganisations
of a Universal Character was not yet in force. Lastly, it might be in.erasting to
consider whether accession t0 t he new instrument on the courier andLag should be
reserved for States parties to at least someofthe rel evant Conventions. That

question, howevtr, m ght perhaps be dealt with mreproductively outside the
Cormi rai on.

19. Wth regard to jurisdictional immunities of States, hi s delegati-2 agreed by
and large with the pragnatic approach taken by the Speci al Rapporteur, and

refl ected especially in paragraph 693 of the Commission's report. \Wile |ooking
forward to the progress the Commission mi ght make in thr |ight of the comments of

Governnments, itfelt that at the present stage, theoretical discussions were not
producti ve.

20, Turning to State respomsibility, he underscored the importarce of the
distinction drawn by the Special Rapporteur between "cessation" and "restitution in
kind", The two concept8 were very Often confused, the former bei ng sometimes seen

/otn
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as inaluded in thelatter. |ndependent treatment of cessation of the

internationally wrongful aet war particularly important for politiaal reasons, as
it contributed to the reiaforcement of the violated primary rule and consequently
tothe rule of lawin international relatioas.

21. Withregard to the other aspecta of the proposed new articles, he said that in
article 7it woul d perhaps bhe neceassaryto Qi ve some indication naking it possible
to identify exaatly what restitution in kind consisted of, in addition to
consideringt he conditi ons and exceptions.

22. The outline of parta two and three contained in paragraph8 534 and 535 of the
report was particularly noteworthy, firstly, onaaaount ofthe Special Rapporteur’s
decisiocn t0 treat separatelythe | egal consequences deriving from an international
delict and those deriving from an international crime; and secondly, for the

deci sion to nake a distinction within the chapter8 on t he legal consequences of
both delict8 and ecrimes, a declision whi ch 8houl d prove particularly useful in
establishing appropriate distinctlons between the consequences of delicts and
orimes, and make it easier to tackle tht question of settlement of disputes
conaldered in part three.

23. Mr. CALERQO RODRIGUEE (Bv-azil), referring to the status of the diplomatic
courier and the diplomatia bag not acconpani ed by diplomatic courier, said that his
Goveranment had duly responded to the Secretary-General's request for comments and
observations on t he draft articles provisionally adopted on first reading. It was
gratifying that some of the suggestions nade in that reply (A/CN.4/7409) had been
favourably considered by t ht Special Rapporteur.

24. Brazil agreed with t he Special Rapporteur’s proposal that the scope of the
articles should be extended tO cover couriers «nd bags enployed for the official
communications of i nternati onal organigations. If such couriers and bags were not
included in the scope of the draft articles, it would soon be necessary to draft a
further instrument establishing a régime for them. It would, of course, be
necessary to indicate to which inter::ational organisation8 the articles would
apply, but that should not be difficult. The Special Rapporteur’s suggestion
concerned only t he couriers and bags employed for the official conmunications of an
international organisation with States or witn ot her international orgaaiaations.
Brazil believed t hat the internal communications of international organisations,
between their different offices, organs or ageacies, should also be covered.

25. Artjicle 33 raised an issue related to the question of the scope of the
articles. That article would allow Stater, through an optional declaration, to
exclude from the application of the articles any given category of couriers or
bags. No substantive arguments could be put forward to justify that deviation from
one of the main purposes of the whole exercise, which was to establish a uniform
legal régime for all couriers and bags. A practical justification had been
advanced: the possibility that the optional declaration would allow more States to
become parties to the proposed instrument. As indicated in paragraph 486 of the
Commission's report (A/43/10), article 33 would be "the pricea to be paid in order
to ensure a wider acceptability of the draft”. However, except in one case, the

/.ll
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witten comments and observatioms rubmittad by Goveramenta reflected serious doubts
about the provision in question. The Special Rapporteur badthereforerightly
prcposed t hat itrhoul d be del eted.

26. Brasil wac glad that no substantive changes in the provisions of part8 ||

and Iy adopted on first readiag had been suggrsted. The proposed drafting changes
inproved the text. Article 8 woul d be more complete, and article 11 woul d be
clarified. Articie2l would be made more precise with regardtot he beginning of
the privil ege8 and immunities of a courier who wasalready in the territory of the
receiving State atthe tine ofhi 8 appoi ntnent. The quescion of the cessation of
the privileges and imunities ofthe diplomatic courier ad haega woul d elsobe deal t
with adequately i n the redrafted article. Articles 19 and 20 woul d be revised and
amal gamat ed, with amorel ogi cal arrangement of paragraphs. Paragraph 1 of current
draft airticle 19 would rightly bedeleted, The proposed new draft article referred
only toexenption fromtaxer anddues, and to exemption from inapeccion for the
courier’s personal baggage, but that exenpti on war not absolute. The proposed new
article, together with other articles of t he same part of the draft, rhoul d dispel
any impression that the di pl omati c courier war bei ng gi ven ® xaeclleivo pri vi |l eges.

27. The "faci-ities necerrary for the performance of hi 8 functions" that the
receliving State or the transit State murt accord to the di pl omatic courier, under
article 13, were o1y general facilities, andrhoul d not be construed a8inplying a
heavy burden forthe Sta%es concerned. Assistancei n obtai ni ng accommodation and
in using telecommunications net wor k8 war to be givem only "upon request and tot he
extent practicable”. Entryshould be permtted, but visa8 could not bo required
(art. 14). Freedom of muvement must be assured, but only to the extent necerrary
for the performance of the courier’8 function8 (art. 15). The courier enjoyed
personal imviolability and war not liable to arrest or detention (art. 16), and
enjoyed immunity from jurisdiction (art. 16). However, such immunity war not
absolute. Immwmity both fromcrimnal and fromcivil and administrative
jurisdiction applied only in respect of "acts performedin the ® xerai8e ofhi8
functions", The courier could be required to give ® viderlao as awitness in cases
ndt involving the exercise of hi 8 functions, and his immunity did not extend to an
action for damages arising from a car accident. Moreover, he coul d be required to
have insurance coverage against third-party risk8 when driving a vehicle.

28. The purpose of article 17 war to protect t he diplomatia courier's tamporary
acconmodation.  Except in enmergencies, the premises in question could not be
entered by the [ocal authorities, and they rhould notbe subjectto either
inspection or search. Nevertheless, onceagain, the prohibition in quertion was
not sbsolute. The contentof the article didnot ttemunwarranted. However, the
tirst sontence of paragraph 1 coul d be omitted; it war unneceasary and m ght convey
an inaccurate idea of the kind of protection to be given to the courier’'s living
quarters.

29. As far as the status and protection of the diplomatic bag were concerned,
article 28 seemed to giveri se to the mort problems. Brasil supported that
provision, since examination by electronic or other technical device8 could
conprom st the confidentiality ofthe contentsofthe bag. However, the receiving

/IOI
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or the transit State needed some guarantees against abuser. Consequently, if the
receiving State had serious reasonst o believe that an abuse wasbei ng committed,
itshoul d have the right to requestthat the bagohoul d be opened. If such a
requast was refused, the bag should be returned to IS place of origin. That

sol ution had been incorporated into alternative C proposed by the Speci al
Rapporteur for article 28, and shoul d be comsideredon the basis of its own
merits., The argument that it would be a departure from exi sting law should not
stand in the way of its acceptance. To a greatextent, the drafting of the
articles on the topie was a oodifiaati on exercise, but it would be inappropriate to
shy away from effortst o devel op international |aw. The Commission should take
emerging practices and needs wore fully intoaccount.

30. The Comrission's report indicated that 1988 had been a fruitful year.

Chapter 1, section F, of the report was a welcome addition, since it summed up the
Conmi ssion’ s achi evements. The Commission had not considered the topic of
relations between States and international organiaatioas at allr nor had it
discussed ecither the topic of jurisdictional immunities of States and their
property or the topic of State responsibility, sut had i nstead simply heard the
presentation of the rel evant repsrts by the Special Rapporteurs. It should be
noted, however, that the good results achieved with respect to other topics by the
Commission at its 12-week session had coincided with the fact that only four topics
had actual |y beenconsidered. That aould be taken as an indication t ut
concentration by t he Commission on a few topiles mi ght indeed be conducive to
greater efficiency and to aninorease in sessional output. It had been repeatedly
suggested in the Sixth Committee that consideration of the toplics on the

Commission's agenda shoul d be staggered, Although the Conm ssion had beenhesitant.
to adopt a formal decisionto that effect, the da fagto staggering of’ tho
consideration of its topics that had taken place seemed already to hove produced
favourable results. The Conm ssion rhoul d therefore be encouraged to proceed in
that direction.

31. M. (lIsrael) said that his del egati on appreciated the consi derabl e
progress made by the Conm ssion on the topic of the status ot the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier.

32. Where draft articles 1 and 2 were concerned, Israel endorsed the formulation
“or with each other” suggested by the Special Rapporteur. It preferred the toxt of
articles 1 and 2 as reproduced in paragraph 296 of the Commission's raport
(A/43/10). It appreciated the practical considerations that limited tho
subject-matter of the topic to couriers and bags used by States. Basides the issuo
of reciprocity, there was the fact that i nt ernati onal organizations were different
types of subjects of international law. With regard to the scope of ths articles,
Israel supported the Special Rapporteur's position on national liberation
rnovements, as reflected in paragraph 304 of the Commission’s report;. | t took note
of the Special Rapporteur’s views reflected in paragraph 305, and wished to add
that there was no oprovision in the rel evant international conventions that: would
serve as a basis for inserting the element in question into any framework of draft
articles on the status of the diplomatic courier and bag. At the Sixth Committee’s
26th meeting, France had advocated a pragmati c approachleading to appropriate
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rules to fill various lacunae, Whil e the Specisl Rapporteur had proposed the
adoption of a comprehensive approach lesding to a coherent and as uniform a régime
as posaidie for al’ kind8 of couriers and bags.

33. Israelbelievedthat, if rrtiale 3, paragraph 1 (7), was adopted, 4t would be
necessary to consider honorary comsulates. Article 38 of the 1963 Vienna

Conventi on oConsular Relations, Which dealt w th oconsular couriers and bagr, also
applied to article 58 of the Convention, which concerned the facilities, privileges
and immunities of honorary consulates. .anternational practice pointed towardsan
increasing nunber of honorary consulates, requiring proper communication channel s
for the accomplisrment of their consular missions. Further consideration should
thrrrfare be given to that subject in thecourse ofthe final drafting of

article 3, paragraph 1(7).

34, Article 8 made no reference to the diplomatic courier's parsonal
documentation. In the light of the SBpecial Rapporteur's comments on the proposed
revised version of article 8, which would include the terms "esasential personal
data"”, Israsl believed that thr issue of personal documentation shoul d be
considered.

36. Where article 11 and the amendment t heret 0o were concerned, Israel wished to
streas that the courier murt remain duly protected even after he had handed over

t he diplomatic bag at its final destination. For practical reasons, it could be
prrrumed that the courier m ght be given additional diplomatic mail or alternative
courier tasks, and that he murt therefore maintain is status. Irrael endorsed the
view that article 11, paragraph (a), as proposed by the Special Rapportour, was
unclear (paragraph 351 of the Commission's report). The paragraph offered no
guidance as to when the courier’0 function8 were fulfilled,

36. As to articles 28 and 18, Irrael was of the view that the final formulation of
acceptable provisions required serious reflection on thr international community's
priorities and on the trust placed by every State in the intentions, motivation and
activities of other Staten in the context of the movement of couriers and bags.
Enjoyment of absolute immunity by the courier, and inviolability of the bag must be
approached with caution in order to achieve the correct balance and to ensure
fulfilment. of the basic aim of free movement for the diplomatic bag, whilst
preventing betrayal of the trust upon whi ch relations between State8 were founded.

37. Above al 1, the proposed draft articles rhould not extend beyond t he parameter:,
of the 1.961 vienna Convention on Diplomatic Relation8 and the 1963 Vienna
Convention on Consular Relations.

38. Turning to the topic of jurisdictional immunities of State8 and their
property, he said that the fundamental difference Of opinion between those
advocating the restrictive theory of 8tate immunity and those supporting the
absolute theory was as great a8 ever. Israel therefore commended the Special
Rapporteu:r for his useful work on the subject, particularly for his efforts to
concentrate mainly on the kind of activities of a State that should or should wuot
enjoy immunity from the jurisdiction of another Stats. Israel was Currently
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drafting a lawon 8tete i munity ia whichit was possible to appreci ate the general
approach adopted by many countries: the exclusion oftrade orconunercial
activities from t he concept of State immunity., Those dealing in Israel with the
preparation of the | aw in question found useful t he Commission's prelimnary work
on the issue of drawi ng a clear distinction between agta jure imperii and acta jure
~astionis. The principle par_in parem non habet jurisdictiopem, whi ch had become
an integral partof the ruler of i nternati onal |aw, war based onthe principle of
equal ity of States, end - as a rasult of its implementatien - a country was not
bound in general by the jurisdiction of another country.

39. In connection with the issue of defining the term "commercial contract”, the
Speci al Rapportvur had recommended t hat t he purpose of t he contract “should be
takeninto accountin determ ning the non-commercial character of t he contract"
(A/43/10, paras. 509 and 510). Iarael wished t 0 sound a note of cauti on iat hat
connection, and to recommend further consideration of the issue of t he
applicability of the right cxiteria, particularly in the light ofths rel evant
cases extensively dealt with in English | aw. Emphasis should be placed clearly on
the nature ofthe transaction and onthe legal relationship created by it, and the
purpose or motive shoul d be di sregarded.

40. Asto article 6. Israel continued to pseaferthefornul ation “and the rel evant
rules of i nternational la«". Forthe same basi: reasons, itwas inclined tofavour
the term "limitatioms" for the title of part Il of the draft, Moreover, it did
not support the Speci al Rappor....’'s recommendation to delete t he term
“non-governnental ” in squarte brackets from articles 18, 21 and 73,

41. Irrael war corfideat that t he conciliatory spiritthat had characterised the
Commission's work woul d coatinue to prevail in the foreseeable future.

42. M. VONGSALY (Lao People's Democratic Republic), referring to the draft
article8 on the status of the diplonmati c courierand the diplonmatic bag not
acconpani ed by di pl omatic courier adopted on first reading in 1986, said that the
draft should cover the couriers and bags of such i nternati onal organizations as t he
Uni t ed Nations, its specialized agencies and the International Atom c Energy
Agency. However, national |iberation novenent8 were of a tenporary nature, since
t hey ceased t0 exist once the correspondingStates had regai ned their

i ndependence. His del egation in noway wished tominimize t he inportance of such
movements. OD the contrary, it had always supported thems it had, for example,
pernmtted tha Palestine Li berati on Organisation to maintain anoffice at Vientiane,
wittal|l the privileges and immunities grantedto a di pl omati ¢ mission. Since
there were not many | i berati on movements, appropriate special agreements could be
concl uded between the movement6 and receiving Statee.

43, Hi 8 delegation wall not in favour of deleting article 17, which would result in
alacuna in the ret of rules governing the | egal status of courier8 and bags.

Since the di pl omatic courier'stenporary or permanent accommodation must not he
violated, the Special Rapporteur should redraft the article ian an appropriate
manner.

/0.0
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44. Paragraph 1 of article 18 was superfluous, since it duplicated article 16.
Paragraphs 2 to 5 were acceptable, however.

45. Turning toarticle 27, concerning facilities accorded to the diploma*ic bag,
he recal | ed an imstancs hem an unacconpani ed di plomatic bag fromhis country had
been del ayed in a tramsit State for nezrly three nonths. The transit State nust
uncondi tional ly provide the facilities necessary for the safe and rapid
transmssion or delivery of the diplomatic bag. Article 27 should be retained in
its present formorin a strengthened form

46. Wth respect to article 28, concerning protection ofthe diplomatic bag, his
del egation categorically opposed the |anguage of paragraph 2 as it stood. The use
of electronic or othertechnical devices to exam ne bags put devel oping countries
at a di sadvantage vis-b-via technologicaliy advanced countries. The use of such
equi pment could foster abuses which night violate, and even indirectly destroy,
official documents of the State to which the bag belonged. Freedom of ’
communication between States and their missions abroad was a prerequisite in
international relations. Under nocircunmstances should the content of the
diplomatic bag be violated or be subject to inspection, even by sniffing dogs
Accordingly, his delegation favoured alternative B in paragraph 440 of the report.

47. The Lao People's Democratic Republic agreed that the draft articles should
seekto apply a conprehensive approach leading to a coherent and as uniform a
régime as possible concerning all kinds of couriers and bags. The draft
constituted a solid foundation for the future workof the Conm ssion on the topic,
and the final text, once adopted, would further reinforce State practice under the
exi sting codification Conventions in the field of diplomatic and consular |aw

48. Mr, BRAUNE ( Cer man Dem-:ratic Republic), referring to the status of the

di plomatic courier and the dfglomatic bag not acconpanied by diplomatic courier,
said that the full inplenentation ofthe right to free comunication between States
and their nissions abroad, as laid down in the 1961 Vienna Convention on Diplomatic
Rel ati ons, was an indispensable condition forthe -mimpeded performance by those

m ssions of their functions. Therefore, the official courier as a person duly
authorised by the sending State nust be guaranteed full protection under
international law, inthe interest of uninpeded comrmunications between the
respective State and its missions abroad. That concern was largely net in the
draft articles prepared by the Commission.

49. Bis delegation continued to believe that article 28 should clearly provide for
the diplomatic bag to be exenpt from exami nation by any neans. It also believed
that there were favourable conditions for the conpletion ofthe Conm ssion's work

and for the submission ofthe text to the General Assenbly for final consideration
and adopti on.

50. Wth regard to State responsibility, he said that his Government had al ways
attached due inportance to codification in that area, and had subnitted in 1988 a
detailed Witten statement on part one of the draft articles. Since the Conmi ssion

Foo
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had been unable, for laok of time, to discuss the preliminary report of the Special
Rapporteur, his delegation would oonfinr itself at the curreat stage to supporting
t he Spooial Rapporteur's inteation t0 define the legal consequences of

international crimes more precisely. It hoped that the Special Rapporteur woul d be
guided in his work by the concept agreed by the Commission in 1963. It recommended
that the Spooial Rapporteur's reports rhould not refer to each article separately,
but rather deal with entire sets of articles, which would be a better way of
ensuring that the project was completed in the near future.

51. Mr. CRAWFORD (Australia), referring to the working methods of the Conmm ssion,
said that his delegation welcomed suggestions in the report of the Conmi ssion on
its fortieth session (A/43/10) that oonai derati on of partioul ar topies should be
staggeredso that both the Commisaion and the 8ixth Committee ooul d concentrate on
partioul ar items i n some depth. The ® atabliehnont of armall working group within
t he Commission to consider proposal a for itsl ong-t er m programme woul d aiso Le a
positive development.

52. On the matter of | ogi eti oal support for the Commission, he wisaed to nention
two items. The firstrel ated to the increased use by t he Cummission of conputer
technol ogy. His delegation war disappointed to note again that the matter had not
been dealt with squarely, but would be reverted to "at a | ater stage". Secondly,
the question of the United Natioms bringing Speoial Rapporteurs t 0 New York for the
detail ed debate ontheir toplca in the S8ixth Committee had been rai sed. On
balance, his Government war not satisfied that the additional expenditure would be
justified. The debates in the Committee were attended by the Chairman of the
Commission and by anunber ofthe Commission'smembersin various capacities. That
and the fact that Governments oould make written comments on draft articles led his
del egation to believe that anpl e opportunity existed for feedback to Speci al
Rapporteurs, although that had not al ways taken plaoe as pronptly as it shoulAd
have. In hisdelegation's opi nion, additional resourcesshoul d be devoted to
substantive work on the topics,

53. Another issue i nvol ved t he extent to whioh there was undesi rabl e overl ap
between particular subjects being studied by the Commission. A consistent approach
needed to be takenon different international instruments dealing vith the sanme or
related subjects. One area of possible over| ap was\he discussion of the three
topics of St at e responsibility, international liability for injurious consequences
arising out ofaotr notprohibited byinteruational | aw, and the | aw of the

non- navi gati onal uses of i nternational watercourses. His Covernnent did not
believe, in the absence of widespread rupport for some refornul ati on of t he
respective draft articlea, that they should be anal ganated or merged. The
Commiasion's work on international watercourses war at an advanced stage. In
international practice the probl em of watercourses had usual |y been dealt with by
speci fic treaty provisions rat her than under ageneral régime of l|iability for
“lawful"” acts. I n addition, aworkabledistinction shoul d be drawn between

i njurious consequence6 and State responsibility, forwhile the latter topic was
concerned with the general problem of liability for acts prohibited by
international law, the itemoninjurious consequences waastrictly limted to the
subj ect of acts which were not, in the absenceof particul ar formsof injurious
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consaquences, prohibited by international law, Thur, while there nmi ght be no clear
throretioal distinction between the two subjects, it war possible for the
Commission, by caraful attention to definitioms, to £0%¢ JI5 O uffioiently clear
funotional distinetion betweenthorn. \What was ol ear war that the Commission rhoul d
avoi d any suggestion of inconsistency of approaoh on those itsms.

S84, The Commission would gi ve Speoi al Rapporteurs a clear indication ofits
intenti ons sometwo yearsin advanceso that they ooul d prepare fora gi ven session
adetailed and comprehensive work-pl an, rather than merely focusing on relatively
few articles in aw der, but sometimes not fully worked-out, scheme. The advant age
of ruoh au approach war that the Commission would be dealing, ® rpooially in ths
later stages of the work leading to the adopti on of dtaft atticlee, w th complete
drafts or complete sets of proporalr, rather than with isolated provisions.

85, Aa additional development of the Commission's existing practices woul d be to
allow the Drafting Commttee a less interrupted opportunity for work in the early
® ¢0Y%[O0 ofe aoh session® xoeptthe firrt sessiom in any five-year period. There had
at various times been a considerable backl og for the Drafti ng Committee. Rather
than all membersof the Commission being present at Gemevat hroughout the schedul ed
12 weeks,it night be desirable for the Drafting Committee alone to be gi ven the
firrt two weeks t 0 work on the drafts to be dealt with |ater in the session, so
that the Commission itmelf oould start with as developed a set of proposals as
possible.

56, On the questiom of the Si xth Committee's own methods in considering the work
of the Conmmi ssion, his del egati on agreed that the t opi c-by-topi o method should be
mai nt ai ned.

57, Wth respect to the topio "8tatus of the di pl omati c courier and the di pl omatic
bag not accomnpani ed by di pl omati c courier”, he said that Australia had al r eady
stressed t hat there war no need for a new convention on theitem since existing
conventions, especially the 1961 Vienna Convention on Diplomatio Relations andthe
1963 Vi enna Convention on Consul ar Relation8 adequately covered the field. There
was a realrisk that a newconvention woul d resultin a plurality of régimes
applicable t:0 the courier and bag, leading to uncertainty and division, The
Commission rhoul d beveryloath to underm ne positions taken in conventions wth
auoh wi de and comprehensive participation. Its reconsideration ofthe draft
articles in 1988 had not met Australia‘'s general concernms set outboth in witing
and at earlier sessions,

58. Referring to someofthe changes nade or proposed by the Conmission in its
MOSt recent discussion, he said that the first related to the question ofthe
extension of the draft articles to international organizations. The ¢eneral
prectice of t he Commission, which had been endorsed by the Sixth Committee and by
successive diplomatic conferences, had been to distinguish between rel ations
between States, on the ome hand, and relations between States and international
organisations, ontheother, with the latter dealt with in separate instrunents.
In his Government's view, there was no justification for departi ng from that
procedure in the present context. Accordingly, Australia did not support the
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suggestion that international organisations, their courier8 and bagsrhould be
included ® thor inthe tortorinan additional protocol,

89. His Goverament oontinurd to have aifficulties with the scope of protootion
afforded by artiole 17, |f both the oourior and the bag were inviol able, the need
for addi tional protootion for "temporary accommodation" war far from elear. The
diffioulty with the scope ofthe artiolo 350 @ xaoerbated by thefailure in any way
to define what constituted trmgorary aoaonnnodation. Both in thr context of draft
artiolo 17 and in that of draft articles 18, 19 and 20, itwas ® 388ential forthe
proposed articles to |imt theimunity ofa oourior towhat warstrictly necessary
for the performance of thr funotionr of the oourior and the bag.

60. Inrelation toartiole 28, Australia war pleased tonotethat all three

® |tornativor proposedby the Special Rapportour would ® xoludo ® |ootroni o scanning
® oanningby othertechnical devices, whi oh corresponded with the current state

of international | aw. However, hi 8 Goverament war concerned thatthe protection

® ffordrd to the free movement of the bag woul d be diluted by alternative C proposed

for art 1010 28, That sltenative weakened t he protootion offeredto the bag by

artiole 27, paragraph 3, of the Vienna Conventionon Diplonmatia Relationa. His

Government shared the Special Rapporteur's view t hat the ® xton8ion to transit

Stat. 8 of any rightto request tha opening of the di pl omati o bag m ght |lead to

unreasonable delays and impediment of the rapi d transmission or delivery of t he

bag. At moat, a transit State rhoul d be gi ven the right torequest opening of t he

bag or to returnitin situations where there war some ground to believe that its

oontentr were prejudicial to the safety or security of the transit State. It

rhoul d be for the receiving State to deal with any other issues whi oh m ght arise

from the contents of t he bag. For those reasons, Australia preferred alternative B

a8 bring mostconsistent With thr provi-ions ofthe Vienna Conventions.

61. His dol egation waspleased to notethat the Speoial Rapporteur and tha
majority of the Comnission favoured the deletion of article 33, which woul d have
allowed still further diversity and derogati on from the agreed régime.

62, Mr, MIRZAIE-YENGEJEH (Islamic Republic of Iran), referring to the topic
"8tatus of the di pl omati c oourior andthe diplomati o bag not acconpani ed by

di pl onat | 0 courier", arid there was no doubt that oonpl etion of the relevant draft
articles woul d pave theway for smooth communication bet ween States and missions
throughout the world. St was hoped that the Commission woul d concentrate at its
forty-firrt session on the second readi ng of the draft articles, with a viewto
oonpl eti ng itsmandate at that session.

63. Wth regardto the scope ofthe draft articles, hi8 delegation did not agrse
with tha suggestions made t 0 delete fromarticlel the words "or with each other”.
Those wordswerei n consonancewith ® xioting | egal provisions. Communication
betweent he di pl onati 0 and consular missions of a sending State in the receiving
Statewar a commonpraotioe, and should therefore not be excluded from the scope of
the present articles.
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64. Inhis delegatioa‘'s opi nion, a discussion onthe matter raisedin

paragraph 302 of the report (A/ 43/ 10) would not 1lead to definite results, because
of thr comntinuing di vergence ofviews. Some States thought that no differentiation
should be madebetween States and i nternational organisations. Others,incl uding
his own, believed that al t hough international organisation6 were created by States
andwere an inportant factor in contenporary iaternational relations, t hey werea
different subject of i nternational law. H s del egati on therefore suggested that

t he presentarticles should be restricted to the courier8 andbag8 of States.

65. His Govermment had nodifficulty with the exteasion of the scope of the
articles to the couriers and bags of national |iberati on movements recogniszed by
the United Natioms, for t wo reasons:s £irst, many countries, i ncl uding his owna, had
given the missions of those movementsf ul | diplomatic status; ® ocondly, the United
Nat i on8 had adopted several resolutions requesting all States,in particular the
hosts of i nternati onal organisations and i nternati onal coanferences, to graat the
delegations Of national liberation movements recognised by t he Organisation of
African Unity and/or by the League of Arab State8 the facilities and privilege8
necessary for the performance of t heir fuactions, inaccordance with the 1975

Vi enna Convention on the Representation of States in Their Relations with

I nternati onal Organizations of a Univeraal Character.

66. Some States considered article 17 to be unnecessary, whereas others were of

t he view that the concept ofinviol ability of thetemporary acconmodati on of the

di pl omatic courier rhoul d bestreagthened. It seemedto nis delegation that the
text of the article struckan adequate bal ance between the interests ofthe sending
State and those of t he tramsit or receiving State. While 4t ext ended appropriate

| egal protection to trecourier and bag, it stipulated that the temporary
accomuodati on ofthe di pl omatic courierrhoul d be subject to inspection if there
wer e serious grounds for bel i eving that there wereinit articles, the possesion,
import or export of which was prohibited by the law of the receivingortranrit
State.

67. A8 to article 20, his delegation was of the view that the confidentiality of
the content8 of the diplomatic bag should in no way be undermined. The

inviolability of t he di pl omatic bag was based on a sound | egal régime ret out in
the 1961 Vienna Convention on Diplomatic Relations. His del egation therefore
associated itself with those delegation8 whi ch had voi ced strong objection8 to the
exam nation of the bag directly or t hrough electronic or other techni cal devices.
It supported alternative A as presented by the Special Rapporteur, and considered
that that formulation reflected exiating law on the matter.

68. His delegation supported the suggestion made by t he Special Bapporteur and
endorsed by a large number of member8 of the Commission that draft article 33
should be deleted. The provision was directly opposed tothe main purpose of t he
draft:t the establishment of a uni form régime for all couri er8 and bags.
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69. The 3incluslon of an appropriate provision on the settlement of di sputes could
be done through an optional protocol, as in the case of the 1961, 1963 and 1969
Vienna Coaventions, or through the procedure adopted by the 1%75 Vi enna Conventi on,
whi ch provided for settl enent of di sputes through consultation andconciliation,

70. Wth respect to the programme of work of t he Commiasion, hi 8 del egati on shared
the view that every effort should be made to mai ntai n future sessions at not less
than 12 weeks. It supported the holding of t he International Law Semi nar8 during

t he sessions of t he Commission, whi ch woul d be of i nportance especially fort he
devel opi ng countries. Hi 8 del egati on endorsed thei dea of establishing a smal |

wor ki ng group to formul ato now proposal 8 on the programme of work.

71. His del egati on wished to propose a new topic to be examined by the working
group for imclusion in thr long-term programme. The international commnity had
made every effort to ban war and to bring peaceto the planet. It had established
international political organiasations such a8 the United Nations with the primary
purpose of mai nt ai ni ng peace end security; developed vari ous international
instrunments to regul ate rel ati on8 between 8tates; and encouraged themto settle
their disputes through peaceful means. However, international armed conflicts
continued to occurin different partsof theworld. His delegation therefore
proposedt hat somet hought shoul d begiventothe | aw of arnmed conflict. Ezxisting
rul e8 and regul ati on8 pertaining towar had partly been fornulated in the course of
war through universal observance of some humanitari an aspects onthe part of
belligerents. Otherrul e8 of war,especially those in treaties, had been
formulated fol |l owing wars, taking into account the experiences ofwarti ne.

Exanpl e8 included the 1925 Geneva Protocol and the 1949 Convention8 relating to the
protection of victims of war.

72. The eight years of war, the |ongest conventional warin the twentieth century,
to which hi8 country had been subjected had provi ded somesignificant experiences
tobe usedin the future devel opment and codification ofthe international |aw of
armed conflict. Some of those experiences had involved threat8 and attack8 agai nst
international civil aviation, air raidgdagai nst commerci al shippingin
international water8 and bonbing ofoil-rigs. There was a clear need to study
rule8 and regulation8 of arned conflict and to formulate new restrictive rules. In
view of 4ts experience8 during the war and in orderto prevent any repetition of
the crime8 comm tt ed agai nst it,his country proposed that the United Nations, on
behal f of the international commnity, should enact, at an appropriate tine,
certain restrictive | egal measures.thereby contributing to the codification ofa
new set of i nternati onal rules governing the conduct of war.

73. M__ELTCHENKQ (Ukrainian Soviet Socialist Republic) said that theefficient
organigzation of work on the draft articles relating tothe statusofthe diplomatic
courier and the diplonatic bag notacconpani ed by diplomatic courier had conferred
the necessary momentum on the Commission's work on the topic, which wan now
approachi ng completion, The Speci al Rapporteur's ei ghth report (A/CN.4/417) had
been of considerable value in laying the groundwork for the Commission’s
deliberation8 during the second readi ng of the draft articles.

/yol



A/C,6/43/8R.38
English
Page 17

(Mr. Eltchenko, Ukrainian SSR)

74. The aim of the draft articles was to establish a consistent régime governing
the status of all types of diplomatic couriers and bags, based on the provisions of
existing conventions. That implied the consolidation, harmonisation and
unification of the existing rules, ¢ <he one hand, and the development of specific
and more precise rules for situations not fully covered by those conventions, on
the other hand. |International practice in recent year8 had pointed to the need to
improve the legal regulatlons governing the status of the diplomatic courier and
bag.

75. Hi8 delegation agreed that the draft articles constituted a solid foundation
for an international legal instrument in that area. The proposed document should
clearly set forth the norm8 which would ensure smooth official communication
between a Goverament and its representatives abroad. It should also reflect the
principle8 of inviolability of the diplomatic bag and personal inviolability of the
diplomatic courier, which in many cases derived from the inviolability of temporary
accommodation. For those purposes, article 17, and particularly paragraphs 1

and 3, should be amplified, as his delegation had advocated on earlier oc~asions.

76, The provisions of article 28, on protection of the diplomatic bag, should be
clarified, in particular by affirming the inadmissibility of scanning the
diplomatic bag by electronic or other technological means. Such a provision would
comply with the norms established by the 1961 Vienna Convention on Diplomatic
Relations,

77. Article 33 should be excluded from the draft in order to give the future
instrument some measure of flexibility. The effect of the article would be to
accord States the right to exclude from the scope of the instrument certain
categories of diplomatic couriers and bags, thus creating a plurality of regimes
which might cause confusion in the applicable law. It should also be pointed out
that the article would essentially conflict with the aims of universalizing
international legal norms, strengthening the status of the diplomatic courier, and
enhancing the normal conduct Of communication between States and their
representatives abroad.

78. Mr. HAYES (lreland) said that in addressing the topic of the status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic courier,

the Commission had drawn upon the relevant provisions in the four Vienna conventions
and sought to allow for such progressive development in the relevant sphere as was
feasible. It was essential to maintain a proper balance in draft articles on all
topics, and that sheculd be easier in the case in question, since most States were
both receiving and sending States, He supported the functional approach to the
subject referred to in paragraph 293 of the Commission’s report (A/43/10).

79. The draft articles should apply only to the couriers and bags of States, and
should cover communications of missions or consula: posts with each other and with
their headquarters. He therefore supported the versions of articles 1 and 2 as

adopted on first reading. With respect to article 13, he endorsed the conclusion
suggested in paragraph 357 to the effect that the draft article could ba redrafted
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so as just to lay down the general duty of the receiving or traasit State to assist
the diplomatic courler in the performance of his functions.

80. Since hi8 delegation was mot convinced that functional nenessity required the
inviolability of a courier‘'s tr .iporary acccmmodation in addition ta guarantees of
inviolability for himself pers mally and for the bag, it favoured th6 omission of
article 17. Likewise, articles 19 and 20 could be omitted, since the brevity of
the courier's rtay in the receiving or transit State made the exemption6 therein
unnecessary, except in so far as they were already covered by the gusrantee of his
personal inviolability. His delegation approved of the revised version of

article 27, on facllities accorded to the diplomatic bag since the new text met its
misgivings about the vagueness of the previous version.

81. His delegation's approach to article 28, on protection of the diplomatic bag,
was determined by the need to balance the respective i nterests of the sending and
recei ving States,i.e., to preserve the confidentiality of th6 conteats of the bag
and to prevent abuses, and by functional neceossity, relating to th6 importauce of
the bag a6 a means of communication, particuiarly for small State8 lacking the
resources for more sophisticated and more easily protected means of communication.
Accordingly, his delegation firmly insisted that article 20, paragraph 1, must
unequivocally lay down thé inviolability of the bag. The formulation of that
paragraph adopted on first reading, but without the square brackets, was adequate
and hi8 delegatiom was pleased that it had beea included in 6aCh of thé6
alternatives for article 28 proposed in paragraph 440 of the report. However, his
delegation was also prepared to contemplate measure8 to prevent abuse, provided
that those measures were clearly consistent with the inviolability of the bag. For
instance, it could not accept that the bag Could be Subjected to examination by
electronic devices, since it was not possible to ensure that the inviolability of

the bag would not be affected, particularly bearing in mind technological advances
to date and in the future.

82. His delegation Approved of the purpose of article 31, on the effect of
non-recognition and absence of rela.ions, and considered the revised wording in
paragraph 467 to be a significant improvement over the previous draft. However,
the language still needed to be made more specific.

83. In the light of hi8 delegation's position on the purpose and scope of the
draft articles, it did not consider the optional declaration permitted by

article 33 to be necessary or desirable and hoped that it would be eliminated from
the future draft.

84. lMr. MICKIEWICZ (Poland) said that the draft articles on the status of the
diplomatic courier and the diplomatic bag net accompanied by diplomatic courier
should establish a uniform, comprehensive régime covering all kinds af couriers and
bags employed for the official communications of a State with its diplomatic
missions, consular posts or delegations. The draft articles Should not cover
international organizations, which were different subjects of international law; at
least at the current stage, their communicaticns should be qgoverned by the relevant
agreements between t hem and their host countries or between member States
themselves.
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85. His del egati on supportadthe aoncspt ofthe inviolability ofthr courier's

t enpor ary accommodation, as a | ogi aal consequence ofthe wel|-founded, traditional
inviolability of the diplonmatic aourier as a person exclusively responsible forthe
rafrty and confidentiality ofthe di plomatia bag. Aooordingly, while itgenerally
endorsed draft article 17, ithad doubtsconceraing paragraph 3 and believed that
the guiding principle ia paragraph 1 shoul d not be weakened. Since the diplomatic
courier nornally renained verybriefly in areceivingortransit State and usually
stayed in the premises of the diplomatic mission, granting him full |egal

protection even outsi de tha m ssion shoul d not cause practical problens.

86. Draftartiale 15 still gave rise to misgivings. The functional approach
adopted therein did notcorrespond to the generally applied practice whereby States
granted di pl omatic couriers diplonatic visas and full immunity fromcrimnal, civil
and administrative jurisdiction. The bal ance betweenthe interests of sending
states and t hose of receidving or transit States seemed to be reached at the exzpense
of the nmin purpose of the draft articles, which was to ensure.nimpeded
communications. The proposed limitations coul d cause insecurity or delays in the
fulfilment of the courier’s functions, oreven makeit inpossible forhimto

di scharge them

87. Theconprehensive | egal régime which the Commission was seeking to fornulate
shoul d adopt the highest standard8 embodied in article 27 of the Vienna Convention
on Diplomatic Relations, which had been ratified by 152 States. H s del egation

t heref ore had reservations regarding the solutions proposed in alternatives B andC
for draft article 28, since they mght reduce the protection given tothe

di pl omati c bag. Moreover, the differentiation between the diplomatic and consul ar
bags was not of practical inportance; -currently, diplomatic bagr uaually were al so
used 1a communications with consular posts,

88, Wile his delegation shared the view that the measures taken to prevent abuse
in a few cases should not affect the legitimate activities of the vast majority of
St at es whi ch made proper use of t he diplomatic bag,it would listentothe current
di scussion with an openm nd, particularly in regard to the request thatthe

di pl omati c bag should be returned to its place oforigin inexceptional erves. The
rule of the confidentiality of the diplomatic bag should, however, always .o fully
observed. Accordingly, he was opposed to any exam nation of the dip’omatic bag,
either directly or using electronic, X-ray or other advanced technological devices.

89. His del egation favoured the deletion of draft article 33, which undermined the
concept of the uniformity of the régime and could lead to considerable confusion in
the practice of States.

90. Lastly, he emphaeiaed that his delegation coul d accept the great majority of
the draft articles and hoped that once some necessary improvements had been made,
the entire draft would be completed in the near future.

91. Mr. KOTSEV (Bulgaria) said that his delegation welcomed the comprehensive
approach taken by the Commission to the scope of the draft articles on the status
of the diplomatic courier and the diplomatic bag not accompanied by diplomatic
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courler. The ineclusion in artiale 1 of the provision ext endi ng the Saope of
applicability to couriers and bags of i nternati onal organisations ofa universal
aharaoter was a further eoatribution to that approaah. Suah a step was
particularlyi nportant given the inoreasing rol e ofinternati onal organiaations in
world affairs. A further inprovenment in the principle of free aommuni aati ons was
the retention of the inter se aonaept in artiale 1. The |egal justification for
proteatiny aommuniaatione among t he m ssions of a State aould be found in the four
Vi enna aodi fiaati on conventions, in partiaul ar artiale 27, paragraph1l of the 1961
Vi enna Convention on Diplomatia Rolationa.

92. His delegation fully endorsed the aonaept of funational necessity as a basic
condition for determining the |egal status of the courier and the bag. When
considering t he need to find a bal anae betweent he confidentiality of t he aontont
of the bag and the security andinterests ofthe reaeiving and transit States, the
foous should be on t he effective perfornmanae of the offiaial functions of t he
courier and the bag.

93. With respect to artiale 18, on immunity from jurisdiction, his delegation
believed that the diplomatia courier muet bu granted full immunity from criminal
jurisdiction in the reaeiving State, as a minimum guarantee for the normal
fulfilment of his funation. The courier was an official representative of the
sending State and performed functions which were of even greater importance for its
interests than those of mission administrative and tschniaal staff, who al ready
enjoyed full immunity from the criminal jurisdiction of the reaeiving State, The
feat that a ocourier's migsion was brief and temporary only increased the nyed for
clear-cut and effective guarantees that would ensure the timely performance of his
funatione.

94. Noting the positive outcome of t he di scussion in the Comm ssion on draft
article 28, relating to protection of the diplomatia bag, he expressed satisfaction
that the £irat paragraph of eaah of the three proposed alternatives was based on
the common denominator afforded by the relevant provisiona of the codification
conventions providing for identical treatment of various Kinds of diplomatic bags.
Such treatment was aupported by State practice and was a well-established norm
under contemporary international law. His delegation aould not accept

alternative C which constituted a serioua deviation from the 1961 Vi enna
Convention. Alternative EIl, while in line with existing international law, ran
counter to the main purpose of the draft articles, namely, to tender existing
international rules on a subject unitorm in order to improve communi cati ons between
States and their missions abroad. His delegation therefore preferred

alternative A, which was more concise and permitted the necessary flexibility.

95. Article 32 did not define clearly the relationship between the draft articles
and other existing diplomatic and consul ar conventions and contained provisions
which deviated in substance from the relevant provisions i n thoao conventions. The
relationship therefore should be elaborated more precisely.

96. Despite the shortcomings to which he had referred, his delegation felt that
the draft articles constituted a solid basis for the elaboration and adoption of a

/lll
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reparata binding legal inatrument. It hoped that tha Commission would spare no
effort to aomplate the second reading of the draft articles at its next session,
and that sufficient time would be allocated to the Drafting Committee for that

purpose.

97. Ma. MULINDWA MATOVU (Uganda) said that the topic of international liability
for injurious consequences arising out of acts not prohibited by international law
was of increasing importance in an age in which nuclear accident8 and industrial
pollution were not uncommon. The resulting injury or harm was not confined within
borders ~nr to persons directly concerned with the activity causing the accident or
pollution. It was thus for tha interanational community to address itself to the
task of minimiring the adverse effects of technological advancement and of ensuring
compliance with the prianciple that there should be reparation where there was
damage. Her delegation accordingly weloomad the fourth report submitted by the
Speaial Rapporteur containing the 10 draft articles submitted to the Commission for
consideration.

98. The provision in draft article 1 that tha articles would apply to activities
carried out under the jurisdiction of a State or under its control introdvced a
qualification which recogniszed the possibility that some areas of a State might not
be fully under its effective control. Although the qualification might raise other
issues, such as the question of what constituted effective control, it seemed
likely that such problems could be resolved, As to the concept of "appreciable
risk", her delegation felt that certain injuries might occur without appreciable
risk, and that they too should fall within the scope of the draft articlea.

99. In connection with article 3, her delegation believed that attribution should
be based on a determination whether the activities which occasionad the harm had
indeed occurred within the jurisdiction of the State of origin. Her delegation had
reservations as to the advisability of subordinating the application of the draft
articles to other international agreements at ouch an early stage of the drafting
process,

100. With rayard to the principlea embodied in articles 6 to 10, her delegation
gonerally hod no objections,

101. In connection with pollution, it was her delegation’s view that while thore
might be specific bodies of law prohibiting pollution in specific areas, the
absence of a general international law prohibitiny pollution generally warranted
the inclusion Oof such a provision in the draft articles.

102. Turning to the topiec of the law of the non-navigational uses of international
watercourses, she sald that the law relating to the utilization of watercourse8 was
of special interest to hor country, which was the source of one of the world’s
longest rivers, the Nile, and which shared many of its extensive lakes and rivers
with neighbouring States. h! th regard to the use of the term "wate: course system"
in the draft articles provisionally adopted by the Commission, her delegation still
favoured the term “watercourse” for the reasons it had explained in its statement
the previous year.
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103. Wth regard to article 7, factors relevant to equitable and reasonable
utilization, her del egation would reserve further coment until it had nore closely

exam ned the facters concerned, although it agreed in principle with the approach
taken in the draft article as adopted.

104. On the obligation not to cause appreciable harm her delegation considered
that the existing wording of article 8 made the concept behind the article appear
rather vague, and it should accordingly be further elaborated.

105. The obligations to co-operate and to exchange data and information were
inportant for the optimum utiliaation of watercourses by all watercourse States,
but States should not be obliged to incur unforeseen expenses in order to provide
information to other States.

106. Wile her delegation supported the notions contained in ertiches 11 to 21, it
felt that they were rather too elaborate for a framework agreement. It would be
sufficient to state the steps to be taken before the inplementation of planned
measures without detailing each step.

107. Referring in conclusion to chapter IV of the Conmission's report, onthe draft
Code of Crines against the Peace and Security of Mankind, she recalled tkat her

del egation had commented in detail at the previous year's session of the Sixth
Conmittee on the draft articles as adopted by the Conmission at its thirty-ninth
session, and would therefore confine its remarks to the additional articles adopted
at the fortieth session.

108. In connection with article 4, paragraph 3, her delegation would favour the
establishment of an international crimnal court enjoying the recognition of Menber
States and having conpetence to try both individuals and States, with the power to
make binding decisions and to enforce those decisions. Such attribates m ght not
be achieved easily, but without them the effectiveness of such a court would be
debat abl e.

109. Regarding the obligation to try or to extradite, as provided for in article 4,
her del egation took the view that, in cases other than those in which both the
victim State and the State where the acts were conmitted consented to the
extradition, the culprit should be extradited to the international ~riminal court,
if such a court were established, or to either of the two States referred to. That
woul d remove the possibility that an inadequate penalty might be inposed by the
State where the culprit was present, thus necessitating a request for extradition
by either of the two States nost affected. It would also allay the fear that the
provi sions mght leawve a | oophole by which States mght disregard #ne crimna

j udgenent handed down by another State.

110. The non bis in idem rule in article 7 contained an elenent of natural justice,
and her delegation would support its inclusion in the draft Code. The safeguards
contained in the article itself would provide the necessary balance for ensuring
justice for both the perpetrator and the victim The principle of
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non-retroactivity embodied in article 8 was also one of the basic principles of
nat ural justice, and her delegation therefore supported its inclusion in its
existing form

111. Her delegation had no strong objections to articles 10 and 11 as fornul ated
and strongly supported the characterisation of aggression as a crime against peace
inarticle 12. In the latter case, it had sone questions as to who would attribute
the responsibility referred to in paragraph 1, and queried the qualification

contai ned in subparagraph (g) of paragraph 4, where the criterion of gravity m ght
have the effect of excluding acts of aggression which nmight not anmount to nuch in
themselves but m ght have far-reachi ng consequences.

112. Wile agreeing with the acts so far characterised as constituting aggression,
her delegation subscribed to the view that the list should not be exhaustive, and
that it should be open to judges to characterise other crimes by referring to the
general definition.

113.1n conclusion, her delegation wished to reiterate its appreciation ofthe
seminars held by the International Law Conmi ssion each year. The senminars were
very inportant, especially for developing countries, and she appealed to

organi sations and States that were able to do so to extend financial support so
that more participants could benefit from them.

114, M. LOULICHKI (Mrocco) wel coned the fact that the International Law

Conmi ssion would be in a position at its next session to conplete a second reading
ofthe draft articles on the status of the diplomatic courier and the diplomatic
bag not acconpanied by diplonmatic courier. H's delegation would confine its
coments to those articles that had given rise to divergent views in the Conm ssion

115. It was not surprising that the question of extending the scope of the draft
articles to cover the couriers of international organisations had occasi oned some
differences of opinion, since such organisations were heterogeneous in their
conmposition, functions, objectives and siae, and could not easily be grouped
together in one category. Similarly, the régime of privileges and i munities
differed from organi sation to organisation, depending on the headquarters agreement
to which they were parties. The existing international practice seened to be
satisfactory, and unless there was a consensus to the contrary onthe part of the

i nternational organizations, and particularly those of a universal character, it
did not seemnecessary to apply to their couriers the sar e régime of privil eges and
facilities as applied to the couriers of States. On the other hand, it might be
possible to adopt an additional protocol for organizatio.as of a universal character
within the United Nations system, as had been suggesteby some members of the

Commi ssion, which had agreed to study the question further, in the |ight of
reactions from Governnents, before taking a final decision.

116. Wth regard to article 21 on the duration of privileges and imunities, his
del egation thought that the provision should be retained, provided that the
existing paragraph 1 was replaced by the proposal contained in paragraph 398 of the
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Commission's report, which was considerably more precise as to the moment at which
the diplomatic courier began to enjoy priv. 2ges and immunities.

117. In article 5, on the duty to respect the laws and regulatioms of the receiving
State and the transit State, paragraph 2 would benefit from the elimination of its
second sentence, which would seem to be covered by the general obligation to
respect the laws and regulations of the receiving 2r transit State.

118, Article 28, on protection of the diplomatic bag, was one of the articles which
had given rise to most debate in the Commission. It directly raised the problem of
achieving a balance between the concern of the sending States to ensure the
inviolability of the contents of the diplomatic bag and the concern of the
receiving or transit State to easure compliance with its laws and regulations, if
necessary by requesting the opening of the pag or its return to the Etate of
origin. In his delegation’s view, the article ahould include au affirmation of the
inviolable nature Oof the bag, as was the case in the three veriants proposed by the
Special Rapporteur. In that conmnection, hi s delegation maintained its reservations
regarding any examination of the diplomatic bag by electronic means. The
unprecedented sophistication of such means justified the fears of the developing
countries that the confidentiality essential to the diplomatic bag would be
violated. The article would then go on to reflect the concerns of States which
might have serious doubts as to the official and legal contents of the bag. Of the
three versions proposed by the Special Rapporteur, alternative A was unacceptable
because it contained no provision to that effect. Alternative B, to which his
delegation was favourably inclined, combined the regimes of tha diplomatic bag and
the consular bag, and thus did not seem to be iun line with the aim of ensuring
uniformity in the draft articles. Alternative C was equivalent to a revision,
restrictive in effect, of the régime established by the 1961 and 1963 Vienna
Conventions, and could give rise to practical difficulties,

119. Draft article 32 should be carefully studied before any final decision was
taken on the relationship between the draft articles and existing international
agreements. In its future deliberations, the Commission should retain the new
wording proposed by the Special Rapporteur in paragraph 474 of the Commission’s
report as a basis for negotiation.

120, In conclusion, he said tinat the effect of adopting article 33 would be to
multiply the regimes which would emerge from the future instrument, whereas the
intended effect of its implementation was specifically to harmonise international
practice. Ultimately, it might lead to a situation in which States might evolve a
practice which was contrary to the objective and purpose of the future instrument,
as a number of members of the Commission had pointed out. In his dslegation’s
view, sufficient flexibility would be ensured by a provision enabling States
parties to enter reservations.

The meeting rose at 12.50 p.m.




