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me- w-called to  order  a t  lO.l&-&19 .

AQENDA ITEM 1341 REPORT OF THE INTERNATIONAL LAW COMWISSIGJ  ON THE WORK OF IT8
FORTIETH SESSION (m) (A/43/10, A/43/539)

AGENDA ITEM 130: DRAFT CODE OF CRIMES AQAINST  THE PEACE AND SECURITY OF MANKIND
(m) (A/43/525 and Add.1,  A/43/621-S/20195, b/43/666-6/20211, A/43/709,
A/43/716-6/20231, A/43/744-S/20238)

1. SOEsTERHELT  (Federal Republic of Germany), speaking on the topic of
j u r i s d i c t i o n a l  i m m u n i t i e s  o f  states  a n d  t h e i r  p r o p e r t y ,  s a i d  t h a t  i n  i t s  w r i t t e n
comments submitted at the beginning of 1988, his Qovernment had drawn attention to
the recent  tendency in internat ional  pract ice  to  l imit  the  immunity  of Gtates from
the jurisdiction of the courts of other States. It would be desirable for the
d r a f t  a r t i c l e s  t o  b e  b a s e d  t o  a  g r e a t e r  e x t e n t  o n  t h e  p r o v i s i o n s  of  t h e  1 9 7 2
European Convention on State Immunity. Dif ferences  of opinion pers is ted between
States that supported so-called “absolute  immunity” and those that favoured
“relat ive  immunity”. The draft  art ic les  represented a  pragmatic  compromise  between
those two achoole  of thought, a general approach with which his delegation agrcrod.
However, s e v e r a l  p o i n t s  still c a l l e d  f o r  i m p r o v e m e n t .

2. His delegation welcomed the Special Rapporteur’s recommendation that draft
art ic les  2  and 3 should be combined into  one art ic le . Such a move would lead to
greater clarity in the definition of the term "commercial contract". As to the
s u b j e c t - m a t t e r , in determining whether or not a contract was a commercial contract,
courts in the Federal Republic of Germany considered only the nature and not the
purpose of the  transact ion. Hi s  de l ega t ion  no ted  w i th  s a t i s f ac t i on  tha t  t he
Specia l  Rapporteur’e  more recent  proposal  for art ic le  2 ,  paragraph 3,  considerably
diminished the importance of the  purpose  cr i ter ion. Nevertheless ,  h i s  Government
was not y e t  s a t i s f i e d  w i t h  t h e  c u r r e n t  t e x t . Immunity should not be determined by
t he  con t rac t ing  par t i e s , one of which in many case8 would be a private company.
U s e  o f  t h e  “ n a t u r e  o f  t h e  Jontract”  c r i t e r i o n  a l o n e  seemed a d e q u a t e ,  a n d  t h e
“purpose of the contract” element should be  deleted  a l together . H e  s t r e s s e d  t h a t ,
ow ing  to  a  t r an s l a t i on  e r ror , page 34 of  the  Special  Rapporteur’s  prel iminary
r e p o r t  (AXN.41415)  d i d  n o t  r e f l e c t  t h e  p o s i t i o n  of  h i s  d e l e g a t i o n  a8 c l e a r l y  a s  i t
would have wished.

3. Since his Government’8 comment that purely factual occurrences were not
covered by art’cle 2, and hence art ic le  11 had not  been inc*?rporated in the  report ,
he  wished to  propose once again the  adopt ion of the  term “iictivity”  from art ic le  7
of the European Conventlon on State Immunity, w h i c h  a l s o  m a d e  c o n c r e t e  a c t i v i t i e s
such as  f i shing or dri l l ing for  o i l  subject  to  the  1imitJtions  on immunity.

4. As to  the  fundamental  quest ion whether  art ic le  6  should  refer  to  the  “relevant
r u l e s  o f  g e n e r a l  i n t e r n a t i o n a l  l a w ” , he fe l t  that  the  compromise  whereby that
reference would be  incorporated in  the  preamble  would detract  from ita
s i g n i f i c a n c e , and  cou ld  cause  t he  conven t ion  to  r iq id i f y  t ha t  f i e ld  o f  l aw .  On
a c c o u n t  o f  i t s  b i l a t e r a l  functjon, the  pr inc ip l e  o f  r ec iproc i t y  l a id  down  in
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article 28 could not be a slxbrtituto,  and the roferrnco in articlr 6 rhould thu8 be
retained.

5. Him delegation favoured the propoord  deletion  of prragraphr 2 (a) and 2 (b) of
draft article 12, and of the refereaav at thr and of article 13 to the proronae of
the author of thr act or omiraion in the territory. The rerulting provirion
aorroryonded to the logal situation under artiale 13 of the Pari Convention on
Third Party Liabili’;y  in the Field of Nuclear Energy and article XIV of the Vienna
Convention o n  C i v i l  L i a b i l i t y  f o r  Nuclr>r Damage. His delegat ion a lro  rupported
delrtion of the word8 “or property  in which it har a legally protected intercat”
and “and har a connection with thr object of the claim” in article 21.

6. Regarding  the ruler relating to the burdrn of proof, he quertionrd the wirdom
of requiring the onforcing party to furnigh proof that groundr l xiatod for one of
thr l ⌧ceptioao to the rule of immundty, Artiale 21 rhould bo reviewed  in order to
keep the dif ference between  the cr i ter ia  for immunity  in  cognirance  procoedingr  and
in l nforcomoat procoodings ab ems11 am porriblr.

7. He boliovmd that the concept of “rogregated  State property” and thr wording of
the propored  new article 11 pi0 called for further clarification. It might be that
the quortion  of innnunity wan being confused with the quertion of sgainrt whom to
direct court action. The court8  of the State of the forum would have to clarify
whether a claim exirted againrt a State or a State enterprire, and thur Irgainrt
whom legal action rhould be directed, Stator  were free to give their companier a
legal personality that would enable them to enter into contract8 in their own name
a n d  b e  l i a b l e  for  t h e i r  f u l f i l m e n t  only i n  rrapect  of  t he i r  om p r o p e r t y ,

8. Turning to  the  topic “Status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier”, he said that his delegation welcomed the
p r o p o s e d  d e l e t i o n  o f  a r t i c l e  3 3 .  R e g a r d i n g  a r t i c l e  2 8 ,  a  compromire solution
appeared neceaeary  in view of the widely differing opinions of Statem, Hi8 r?wn
delegation’s proposal for that article might offer better prorpectr for au& a
s o l u t i o n  t h a n  t h e  t h r e e  a l t e r n a t i v e s  c u r r e n t l y  propored b y  t h e  Special  Rappor teur ,

9. As f a r  au the  impor tan t  yet  ex t remely  d i f f i cu l t  t op i c  o f  S ta t e  rerponribility
was concerned, bin d e l e g a t i o n  wished t o  reserve  i t s  comment8 u n t i l  t h e  Conmierion
had found an opportunity to dirculrrr  the matter on the basis of thij preliminary
report of the new Special Rapporteur.

10. In conclus ion,  he raid that  the  debate  during the  previour  two week8 had
c l e a r l y  ahowxx t h a t  t h e  t o p i c - b y - t o p i c  discuersion  o f  t h e  r e p o r t  o f  t h e  Commirsion
was a  s tep forward, s ince  i t  enab led  member s  t o  f ocu s  the i r  a t t en t ion  on  a  spec i f i c
s u b j e c t  a t  a  g i v e n  t i m e . It had proved easier to listen to and concentrate on four
short atatementrr  than on one longer one. The new structure of the debate on the
item wan to be welcomed, and he hoped that it would be maintained and even
tightenod.

/ l . .
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1 1 .  M r . _  ( C h i n a ) ,  r e f e r r i n g  t o  t h e  d r a f t  artiales o n  t h e  s t a t u s  o f
the diplomatia aourier and the diplomatia bag not aaaompanied  by diplomatic
aourier, said hia delegat ion bel ieved that  i t  would  be  improper  to have
i n t e rna t i ona l  o rgan i sa t i on s  covered  by  the  draft1  a l t h o u g h  ouch organisations  w e r e
mbjeats of internat ional  law,  they aould  not  be plaaed on the ssme foot ing as
S t a t e s . Praat iaal  diffiaultiea would also  ar ise  f rom the  fact  that  the nature,
funatioas  and  char te rs  of  i n t e rna t iona l  o rgan i sa t i ons  d i f f e red . S e p a r a t e  a r t i c l e s
might be drafted to deal with offiaial aommunioations  among international
organ i sa t ions , and between those organisationa  and States, T h e  t e x t s  of  a r t i c l e s  1
and 2 a8 adopted on f irs t  reading ought  to be retained.

12. Hia d e l e g a t i o n  f a v o u r e d  r e t e n t i o n  of  a r t i c l e  1 7  aa a  sa f eguard  aga in s t
loopholes, notwithstanding ita perhaps limited practicability. With regard to
article 20, At believed that any dirtat or indireat examination of the diplomatic
bag waa inadmiaaible. Scanning or other modern technical means of examination
w o u l d  v i o l a t e  the  con f iden t i a l i t y  of  dipiomatfc  aorreapondence,  i n t e r f e r e  w i t h  t h e
normal  conduat of Itate business  and adwwrsly  affeat fr iendly  re lat ions  between
S t a t e s . Furthermore, the  majori ty of countr ies , e s p e c i a l l y  d e v e l o p i n g  c o u n t r i e s ,
did not  have advanced electronic  eaanning  technology at  their  disposal . I f  such
technology were permit ted,  those  aountries  would be  at  a disadvantage. At the same
t ime,  his  delegat ion held  that  d iplomatic  bags  were to  be  used exclus ive ly  for  the
purpose of government business, and that abusea such as drug trafficking and
te r ror i s t  act iv i t ies  must  be  forb idden . N o n - i n t r u s i v e  e x t e r n a l  s e c u r i t y  c h e c k s ,
such as the use of sniffing dogs, wert thus permissible in cases where there were
valid rearona to suspect that diplomatia bags aontained forbidden substances.
However , in  no aircumstances  should the  conf ident ia l i ty  of documents  and other
legitimate items be compromised. For  t ha t  r ea son ,  h i s  de l ega t i on  agreed  i n
principle with alternative C of the revised text8 proposed by the Special
Rappor teur .

13. Retention of artialt 33 would mean that several regimes  governing diplomatic
couriers and bage would coexist,
regime.

thereby  con f l i c t i ng  w i th  the  a im  of  a  un i f i ed
T h e  a r t i c l e  s h o u l d  t h u s  b e  d e l e t e d .

14. The achievements of the Commission over the past few years had been manifest
end praiseworthy. None the  less , there  was  a  need for  further  improvement  of i t s
programme, procedures and warking methods. Discuss ion of a number of  topica had
dragged on much too long , w i t h  l i t t l e  b e i n g  a c h i e v e d . In connection with some
a r t i c l e s , af ter  general  debate  and draft ing by a  committee,  adopt ion by the  ful l
Commiss ion often led  to  a  further  round of time- and energy-consuming general
debate . Much effort  was  dupl icated. The process  of considerat ion and draft ing
shou ld  s t r i v e  t o  t ake  i n to  accoun t  and  co -ord ina te  the  theor i e s  and  prac t i ce s  o f
a l l  the  msjor legal  and socia l  systems, s o  a s  t o  a r r i v e  a t  r e s u l t s  a c c e p t a b l e  t o
a l l  s ides . At the  same t ime,  draft  art ic les  should not be rushed through a
draft ing committee  prematurely . The Commiss ion should adjust  i t s  current  schedvle
and ,  i f  nece s sary , s t agger  ce r t a in  t op i c s  so  tha t  the drafting work  on  pr io r i t y
t o p i c s  c o u l d  b e  a c c e l e r a t e d . Zt shou ld  a l so  i n s t i t u t i ona l i s e  p rocedure s  tha t  had
proved their  worth, i n  t h e  i n t e r e s t s  o f  e f f i c i e n c y . The search for important new
top ic s  r ipe  fo r  cod i f i ca t i on  shou ld  proceed .

/ . . .
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L
Noting the abrcnae af l Chinore l diL,ion of the -of m
9R\m, he exprerred  the hopa that the Searotariat  would make every effort

to arrangt for it8 early publfaation, and that, in l aaordance with Qenoral  Amrembly
rerolution  42/207  C, the offioial languagor  of ?.he United Nation8 would be aaaordad
tqual treatment.

16. m (Italy) raid that in the light of hi8 0ovQrnment’a  rtated porition
regarding l leotronia raanniag of the diplomatic bag, the formulation for article 28
that hia delegation proferrod  wa8 the test roproduaed in paragraph 429 of the
report (A/43/10), including the words within rquare braaketr. Conlequently,  it
found none of the three altornativer prowled  in paragraph 440 acaoptable. The
proporal rubmitted by the Fadoral Ropublia  of Qormany and reproduaod in
paragraph 433 of the report, though 8till far from Italy'8 porition, roemed to open
up more  promiring avenue8.

17. Regarding the relationrhip betmen the draft artialer on the diplomatic
courier and bag and the four relevant  codification Convontionr concluded under the
auspice8 of the United Nationr, he raid that it might be premature to advance
definite preferences. Much would depend on whether there would be radical
departure8 of 8ub8tance between the draft and one or more of the four Conventions,
The mmwer to that quertion would largely depend on the rolution finally adopted in
article 26.

18. None tht 1088, hia delegation believed that the verb @*complement" used in the
propored article 32 to l xprerr the rOlatiOn8hip under aonridtration wa8 too
impreaiae. Whilt adequate to deraribe  the rolationrhip botwoca rule8 that were
compatible, it wab certainly not adequate to dercribe the relationrhip between
rulta with divergent coatent8. Moreover, it murt be rpeaified that whatever
relationrhip wa8 ertablirhed, it would apply a8 between Rtater partier to the
inrtrumentr  concerned. It murt be borne in mind that while tha 1961 and 1963
Vienna Conventions had been vary widely ratified, the 1969 Convention on Special
Miraiona had only 24 State8 partier, and the highly controverrial 1975 Convention
on the Representation of litat. in Their Relation8 with International Organisations
of a Universal Character wa8 not yet in force. Lartfy, it might be ia:sr-rting to
conrider whether accession to the new inrtrument on the courier and bag should be
reserved for States partier to at leart romo of the relevant Convontionr. That
question, howevtr,
Commiraion.

might perhapr bo dealt with more productivtly outside the

19. With regard to jUri8dictiOnal imnunitier of Btater, his delegatix agreed by
and large with the pragmatic approach taken by the Special Rapporteur, and
reflected espeCially in paragraph 693 of the Cosmnirrion*r report. While looking
forward to the progrerr the Conmni88ion  might mak8 in thr light of the conmenta of
Governments, it felt that at the prerent rtage, thoorotical dirCU88iOn8 were not
productive.

26. Turning to State rO8pOn8ibility,  he underraored the importtn.zr of the
distinction drawn by the Special Rapporteur between "cessation" and "restitution in
kind", The two concept8 were wry Often COnfubed, the former being 8ometime8 been
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as inaluded in the latter. Independent treatment of aeseation of the
internationally wrongful aat war partiaularly important  for politiaal reasons,  as
it aontributed to the reinforoement of the violated primary rule and consequently
to the rule of law in international relationa.

21. With regard to the other a8peatr of the prOpO8ed new artiales, he 8aid that in
artiale 7 it would ptrhapr be neaemary  to give came indiaation  making it poesible
to identify exaatly what restitution in kind conelated of, in addition to
aOn8idering the conditions and exaeption8.

22. The outline of parts two and three aontained  in paragraph8 534 and 535 of the
report wae particularly noteworthy, firstly, on aaaount of the Special Rapporteur’s
deailion to treat reparately  the legal aonsequences  deriving from an international
deliat  and tho8e deriving from an international crimej and 8eCOndly,  for the
decision to make a dietinction  within the chapter8 on the legal caneequences  of
both delict8 and crimee,  a deai8ion  which 8hould prove particularly useful in
tstablishing appropriate di8tinction8 between the aomequenaer  of delict8  and
arime8, and make it easier to tackle tht question of settlement of disputes
aonaidered i n  par t  t h r e e .

23. vr. v (Brasil),  referring to the status of the diplomatic
courier and the diplomatia bag not accompanied by diplomatic courier, said that his
Government  had duly responded to the Secretary-Qeneral’s  request for aomnentr and
obeervatione on the draft artiale8  provisionally adopted on first reading. It was
gratifying that some of the 8uggertionr  made in that reply (AXN.41409)  had been
favourably considered by tht Bpecial Rapporteur.

24. Braail  agreed with the Special Rapporteur’s proposal that the scope of the
articles should be exttnded to cover aourierr ad bags employed for the official
communications of international organisst5ona. If ruch courierr  and bags were not
i nc luded  in  the  s cope  of  t h e  dra f t  a r t i c l e s , i t  w o u l d  soon b e  neceslrary  t o  d r a f t  a
fur ther  i n s t rument  e s t ab l i sh ing  a  regime  fo r  t hem. I t  w o u l d ,  of  Course, b e
neaesrrary  to  i nd i ca t e  t o  wh ich  inter:aational  o r g a n i s a t i o n 8  t h e  a r t i c l e s  w o u l d
app ly ,  bu t  t ha t  shou ld  no t  be  d i f f i cu l t . The Special Rapporteur’s suggestion
concerned only the couriers and baga employed for the official communications of an
internat ional  organisat ion with  States  or witn other internat ional  orgaaiaat ions .
Braail be l ieved  that the  internal  communicat ions  of internat ional  organisat ions,
be tween  the i r  d i f f e ren t  o f f i ce s ,  o rgans  o r  agencie8, s h o u l d  a l s o  b e  c o v e r e d .

25. Articlt  3 3  r a i s e d  a n  i s s u e  r e l a t e d  t o  t h e  q u e s t i o n  of  t he  s cope  o f  t he
a r t i c l e s . That  art ic le  would  a l low Stater , through an optional declaration, to
exclude from the application of the articles any given category of couriers or
bags. No substant ive  arguments  could  be  put  forward to  just i fy  that  deviat ion from
one of the  main purposes  of  the  whole  exercise , wh ich  was  to  e s t ab l i sh  d un i form
l e g a l  r6gime fo r  a l l  cour i e r s  and  bags . A p r a c t i c a l  j u s t i f i c a t i o n  h a d  b e e n
advanced: t h e  p o s s i b i l i t y  t h a t  t h e  o p t i o n a l  d e c l a r a t i o n  w o u l d  a l l o w  more  S t a t e s  t o
become part ies  to  the  proposed instrument. As indicated in  paragraph 486 of the
Commiasionts r epor t  (A /43 /10 ) , article 33 would be “the price  to be paid in order
t o  e n s u r e  a  w i d e r  a c c e p t a b i l i t y  o f  the dra f t” . However, e x c e p t  i n  o n e  c a s e ,  t h e

/ . . .
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written aonunentr and obrervationr rubmittad by Ooveramentr  reflected aoriour  doubta
about the provirion in quertion, The Special Rapporteur bad therefore rightly
prl=pored that it rhould be deleted.

26. Bra811 wac glad that no rubrtantive  ahMge8 in the provirionr of part8 II
and IIL adopted on firrt rendlug had been 8Ugg88ted. The propored draftiaq change6
improved the text. Articla 8 would be more aompleto, and attic10 11 would be
alarifled. Artialo 21 would be made more proaire with regard to the boginning of
the privilege8 and innnunitier of a aourirr who warn  already in the territory of the
reaeiving State at the time of hi8 appointment. The quericion of the aorration of
the privileges and immunities of the diplomatic courier w would olro be dealt
with adequately in the redrafted artiole. Article8 19 and 20 would bo revired and
amalgamated, with a more logical arrangement of paragraph8. Paragraph 1 of current
draft article 19 would rightly be deleted, The propored new draft article referred
only to exemption from taxer and duel, and to exemption from inrpeation for the
courier’s perronal baggage, but that exemption war not abroluto. The propored new
article, together with other article8 of the rame part of the draft, rhould dirp81
any impro88ion that the diplomatic courier war being given l xaeclleivo privileges.

27. The ‘Ofaci’itier necerrary for the performance of hi8 funationa”  that the
receiving State or the transit State murt accord to the diplomatic courier, under
article 13, were oqly general faailitie8, and rhould not be conrtrued a8 implying a
heavy burden for the State8 concerned. Arrirtanae in obtaining accomnodation  and
in uring teleaomnunicationr  network8 war to be givrn only “upon requert and to the
extent practicable”. Entry should be permitted, but visa8 could not bo required
( a r t .  14). Freedom of mcrvement  muat be asmured, but only to the extent necerrary
for the performance of the courier’8 function8 (art. 15). The courier enjoyed
personal inviolabiltty  and war not liable to arrest or detention (art. Ia), and
enjoyed immunity from jurisdiction (art. 16). Howover, such immunity war not
absolute. Imml?ity both from criminal and from civil and 8dmini8trative
juri8diction applied only in respect of “aate  performed in the l xerai8e of hi8
functionr”. The courier could be required to give l viderlao aa a witnorr in canes
nDt involving the exercirre of hi8 functions, and his imnunity did not extend to an
action for damages ariring from a car accident. Moreover, he could be requirtd to
have inrurance coveragt againrt third-party risk8 when driving a vehicle.

28. The purpose of article 17 war to protect the diplomatia courier'8 tamporary
accommodation. Except in emergencies, the premirer in question could not be
entered by the local authorities, and they rhould not be rubjeat to either
inspection or search. Neverthelers, once again, the prohibition in quertion was
not tb8OlUtt. The content of the article did not ttem unwarranted. Howovor , the
firat strntence  of paragraph 1 could be omitted# it war unnecerrary and might convey
an inaccurate idea of the kind of protection to be given to the courier'o  lfving
q u a r t e r s .

29. As far as the status and protection of the diplomatic bag were aoncerntd,
article 28 seemtd  to give rise to the mort problemr. Bra811 rupported that
provi8iola, eince e x a m i n a t i o n  b y  e l e c t r o n i c  or  other technical d e v i c e 8  c o u l d
conpromist the confidentiality of the content8 of the bag. However , the r e c e i v i n g

/ . . .
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or the traaait &ate needed some guaranteea  against abuser. Consequently, if the
reaeiving State had serious reasona to believe that an abuse was being committed,
it should have the right to request that the bag ohould be opened. I f  such  a
rsquost wa8 refused, the bag should be returned to its place of origin. That
solution had been inaorporated  into alternative C proposed by the Special
Rapporteur for artiale 28, and should be aonaidered on the basis of \ts own
merits. The argument that it would be a departure from existing law should not
atand in the way of  itr aaaeptanae. To a great extent, the drafting of the
artiales on the topio was a oodifiaation exeraise, but it would be inappropriate to
shy away from efforts to develop international law. The Commission should take
emerqing praatiaee and needs ll.ore fully into account.

30. The ComnAssion’s  report  indicated that  1988 had been a  frui t ful  year .
Chapter  I , section F,  of the report  was a we).come  addit ion,  s ince i t  summed up the
Commission’s achievements. The Commission had not aoneidered  the topic of
relation0 between States and international organiaatioas at allr nor had it
disaussed either the topic of Juriadiational  immunit ies  of  States  and their
property or the topic of State responsibility, mt had instead simply  heard the
presentation of the relevant rerjcrte by the Speaial Rapporteurs. It should be
noted, however, that the good results aahieved  with reapeat  to other topics by the
Commission at its 12-week seanion had aoinaided with the fact that only four topicA
had actually been considered. That aould be taken as an indication t at
conaentration  by the Commiseion  on a few topios might indeed be conducive to
greater efficiency and to an inareasr in sessional output. It had been repoatodly
suggested in the Sixth Committee t h a t  aonaideration of the topics on the
C o m m i s s i o n ’ s  a g e n d a  should be staggered, Although the Commission had bum hosittrnt.
to adopt a formal duCisiOn to that effeat, the aQLpEfp.  staggering of’ tho
consideration of its topics that had taken place seemed already to hove producur3
f a v o u r a b l e  r e s u l t s . The Commission rhould therefore be encouraged to proceed in
tha t  d i rec t ion .

31. Mr. (Israel) said that his delegation appreciated the considerable
progress made by the Commission on the topic of the status OL the diplomatic
courier  and the diplomatic  bag not  accompanied by diplomatic  courier .

32. Where draft articlee 1 and 2 were aonaerned, Israel endorsed the formrllcjtiurb
“or with each other” suggested by the  Specia l  Rapporteur. It prefsrred the t.uxt of
ar t i c l e s  1  and  2  a s  r eproduced  in  paragraph  296  of  t h e  Commission’u  report
(A/43/10) . It appreciated the practical considerations that limited tho
subject-matter  of the  topic  to  couriers and bags used by States . UssiAau the isauo
o f  r e c i p r o c i t y , there was the fact that international organiaationa  wore  diffsrent
t y p e s  o f  s u b j e c t s  o f  i n t e r n a t i o n a l  l a w . With regard to the scope of t.ho arkiclos,
I s r a e l  s u p p o r t e d  t h e  S p e c i a l  R~ppOrt~Ur’a  pos i t i on  on  na t iona l  libarotion
r\ovements, as  ref lected in  paragraph 304 of  the  Commiss ion’s  report ; . I t  t.ook  noto
of  the  Special  Rapporteur’s  v iews ref lected in  paragraph 305,  and wished t..o add
that there was no provision in the relevant international conventions that: would
s e r v e  a s  a  b a s i s  f o r  i n s e r t i n g  t h e  e l e m e n t  i n  q u e s t i o n  i n t o  a n y  framework  o f  d r a f t
a r t i c l e s  on  the  s t a tu s  o f  t he  d ip lomat i c  cour i e r  and  bag . At the SJxth  Committee’s
26th meeting, France had advocated a pragmatic apprO.%Ch  leading to ~ppropria~o

/ . . .
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ruler to fill variou8 laaunae, while the Speairl  Rapportclur had proporod the
adoption of a comprehonlive  approach le&ding to a coherent and a# uniform a rdgims
aa pO#Hjb’C f o r  a l ’ kind8 of oourierr  and bagr.

33. Israel believed that, if rrtiale 3, p8ragrlrph 1 (7), wa6 adopted, it would be
aecerrary  to conrider honorary aonaulatem. Art ic le  35 of the  1963 Vienna
Convention on Conrular Relation8, which dealt with aonrular couriers and bagr, also
appl ied to art ic le 58 of the  Convent ion , which concerned the facilitier,  privil8ges
and immunitio8  of honorary conlulatel. &nternational  practice pointed towmdr an
increaring number of honorary aonlulateb, requiring proper communication channels
for the acaomplisF.ment  of their conrular  mirrionr. ?urther conrideration rhould
thrrrfare be given to that ruhjrat in the coureo of the final drafting of
article 3, paragraph 1 (7) I

34, A r t i c l e  8  m a d e  n o  reforenao t o  t h e  diplometia  aourior’8 pnrronal
doaumontation. In t h e  l i g h t  o f  t h e  Special  Rapporteur’r  comnents o n  t h e  propored
revired varlrion o f  a r t i c l e  8 , which would include the term8 “e88rntial perronal
data”, Irravl  believed that thr irrue of porronal documentation  should be
conridered.

36. Where article 11 and the amendment thereto wero concerned, Sara81 wirhed to
atrear  that the courier murt remain duly protected won after he had handed over
the diplomatic bag at it8 final dertination, For  prac t i ca l  reaaona,  i t  c o u l d  b e
prrrumed that the courier might bo given additional diplomatic mail or alternative
courier  ta8k8, and that  he murt  therefore maintain Mr rtatur. Irrael endorsed thta
view that article 11, paragraph (a), a0 propored by the SpOCial  Rapportour, wab
unclear  (paragraph 351 of the  Commirrion’r report) .  The paragraph offered no
guidance an to when the courier ’0  funct ion8 were  ful f i l led,

36. As to articler  28 and 18, Irrael wa8 of the view that the final formulation of
a c c e p t a b l e  provirionr  r e q u i r e d  reriour r e f l e c t i o n  o n  t h r  i n t e r n a t i o n a l  community’8
priorities  and on the trust placed by  every  State  in  the intentionr,  mot ivat ion and
activitie8  of other Staten in the context of the movement of courior8 and bag8.
Enjoyment of absolute immunity by the courier, and inviolability of the bag must bc
approached with caution in order to achieve the correct balance and to ensure
fulfilment. of the basic aim of free movement for the diplomatic bag, whilst
preventing betrayal of the trust upon which relationr between State8 were founded.

37. Above al 1, t.he proporrd draft articles rhould not extend beyond the parameter:,
of the 1.961 Vienna  Convention on Diplomatic Relation8 and the 1963 Vienna
Convention on COI~BU~&I.  Relationa.

36. Turn ing  to  the  t op i c  of  j u r i sd i c t i ona l  imunitier  of  Sta te8  and  the i r
property, he said that the fundamental difference  of opinion between those
advocat.ing t h e  restrictive  t h e o r y  of  Stat0 immunity  and  there suppor t ing  the
absolute theory WRCI a6 great a 8  ever. 18rael there fore  conmended t h e  S p e c i a l
RapportsuE f o r  h i s  u s e f u l  w o r k  o n  the 8ubjact,  p a r t i c u l a r l y  f o r  hir e f f o r t s  t o
concentrate  mainly on the kind of activitier of a State that should or should not
enjoy immunit.y  from t.he  jurisdiction of  another Stats . Israel  WAS Currently

/ , . .
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(Mr.)

drafting a law on Astute  immunity in which it wan poarible to appreciate the general
approaah adopted by many aountrioe~ the exalu13ion of trade or conunercial
activities from the aoncept  of Btate imunity, There dealing in Israel with the
preparation of the law in quertion  found usefulq the Connniaaion’s  preliminary work
on the ierue of drawing a alear diatinotion between w and w
@‘, The prinaiple pan in St B, which had become
an integral part of the ruler of international law, war based on the principle of
equality of Statee, end - aa a result of itr implsmentation  - a country wan not
bound in general by the jurisdiation of another country.

39. In connection with the isrue of defining the term Wonrmercial contract”, the
Special Rapportvur had reconmended  that the purport of the contract “should be
taken into account in determining the non-comrcial charaater of the contrP.ct”
(A/43/10, parau. 509 and 510). Iaraol wirhee to eound a note of caution fn that
connection, and to recommend further consideration  of the irrruo af the
applicability of the right ariteria, particularly in the light of ths relevant
caaea extensively dealt with in English law. Rmphasia should be placed clearly on
th@ nature of the transaction and on the legal relationship created by it, and the
purpose or motive should be disregarded.

40. As to article 6. Israel continued to piafer the formulation “and the relevant
rule0 of international las”. For the frame bari: reaaona, it was inclined to favour
the term “limitationr**  for the title of part III of the draft, Moreover, it did
not support the Special Rapport..,L ’ a recomnendation to delete the term
“non-governmental” in rgua:?e brackotr from article8 18, 21 and 73,

41 . Irrael war cor,fident  that the conciliatory spirit that had characterised the
Commisaion’r work would aontinue to prevail in the foreseeable future.

42. Mr. VONW (Lao People’8 Democratic Republic), referring to the draft
article8 on the status of the diplomatic aourier and the diplomatic bag not
accompanied by diplomatic courier adopted on first reading in 1986, said that the
draft ailould cover the courierr and baga of ouch international organiaationa aa the
United Nationa, ita apecialiaed agencies and the International Atomic Energy
Agency. However, national liberation movement8 were of a temporary nature, since
they cearrrd to exist once the corresponding Staten had regained t.heir
independence. Ai6 delegation in no way wished to minimise the importance of such
movementu  . OD the contrary, it had always supported theme it had, for example,
permitted tha Palestine Liberation Ox.ganhation to maintain an office at Vientiane,
wit, all the privilege8 and inunudtiea granted to a diplomatic mission. Since
there were not many liberation movements, appropriate special agreements could be
concluded between the movement6 and receiving Statee.

43. Hi8 delegation wall not in favour of deleting article 17, which would result in
a lacuna in the ret of rulea governing the legal atatua of courier8 and baga.
Since the diplomatic courier’s temporary or permanent aCCOrrPnOdatiOD  must not he
violated, the Special Rapporteur should redraft the article in an appropriate
manue  r .
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*(Hr. Vonasalv, Lao Peoole s
Democratic ReDublic)

44. Paragraph 1 of article 18 was superfluous, since it duplicated article 16.
Paragraphs 2 to 5 were acceptable, however.

45. Turning to article 27, concerning facilities accorded to the diplomaCic bag,
he recalled an instant; when an unaccompanied diplomatic bag from his country had
been delayed in a transit State for neerly three months. The transit State must
unconditionally provide the facilities necessary for the safe and rapid
transmission or delivery of the diplomatic bag. Article 27 should be retained in
its present form or in a strengthened form.

46. With respect to article 28, concerning protection of the diplomatic bag, his
delegation categorically opposed the language of paragraph 2 as it stood. The use
of electronic or other technical devicea to examine bags put developing countries
at a disadvantage vis-b-via technologicaliy  advanced countries. The use of such
equipment could foster abuses which might violate, and even indirectly dF_stroy,
official documents of the State to which the bag belonged. Freedom of
connnunication between States and thsir missions abroad was a prerequisite in
international relations. Under no circumstances should the content of the
diplomatic bag be violated or be subject to inspection, even by sniffing dogs.
Accordingly, his delegation favoured alternative R in paragraph 440 of the report.

47. The Lao People's Democratic Republic agreed that the draft articles should
seek to apply a comprehensive approach leading to a coherent and as uniform a
rhgime as possible concerning all kinds of couriers and bags. The draft
constituted a solid foundation for the future work of the Commission on the topic,
and the final text, once adopted, would further reinforce State practice under the
existing codification Conventions in the field of diplomatic and consular law.

48. M&J (German Dem*:tatic  Republic), referring to the status of the
diplomatic courier and the dfglomatic bag not accompanied by diplomatic courier,
said that the full implementation of the right to free communication between States
and their missions abroad, as laid down in the 1961 Vienna Convention on Diplomatic
Relations, was an indispensable condition for the ymimpeded  performance by those
missions of their functions. Therefore, the official courier as a person duly
authorised by the sending State must be guaranteed full protection under
international law, in the interest of unimpeded communications between the
respective State and its missions abroad. That concern was largely met in the
draft articles prepared by the Commission.

49. Bis delegation continued to believe that article 28 should clearly provide for
the diplomatic bag to be exempt from examination by any means. It also believed
that there were favourable conditions for the completion of the Commission's work
and for the submission of the text to the General Assembly for final consideration
and adoption.

50. With regard to State responsibility, he said that his Government had always
attached due importance to codification in that area, and had submitted in 1988 a
dotailed written statement on part one of the draft articles. Since the Commission

/ l . .
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had been unable, for laok of time, to dirourr the preliminary report of the Special
Rapportour,  hir dologation would oonfinr itrolf at the ourront rtago to supporting
the Spooial Rapporteur’o  intontioa  to definr the legal oonrequenoe~~  of
international orimor more prroirely. It hopod  that the Speoial  Ragporteur would be
guided in hi8 work by the oonorpt agrood  by the Conmnirrion  in 1963. It recommended
that  the Spooial  Rapportout’e  r e p o r t s  rhould not rafor to eaoh article separately,
but rather deal with entire reta of artialer,  whiah  would be a better way of
ensuring that the projeot warn completed in the mar future,

51. m. m (Australia), referring to the working methods of the Commission,
said that hia delegation weloomed  euggertionr in the report of the Commission on
itr fortieth nearion  (A/43/10) that oonaideration of partioular topice should be
rtaggerrd eo that both the Cofmniarion and the Sixth Cosunitteo oould concentrate on
partioular itomr in rome depth. The l atabliehmont of a rmall working group within
the Commirrion to oonridsr proposala for ita long-term programno would alno be a
poeitivo development.

52. On the matter of logietioal support for the Conmirrion, he wirrned  to mention
two items. The firrt related to the inoreared  use by the Comniesion of computer
technology. Hir dolegation  war dirappointod to note again that the matter had not
been dealt with squarely, but would bo roverted to “at a later stage”. Secondly,
the quertion of the United Ration8 bringing Speoial Rapporteurs  to New York for the
detailed debate on their topic8 in the Sixth Conusitter had been raised. On
balaeco, hir Qovernmont  war not ratirfimd  that the additional expenditure would be
justified. The debate6 in the Committee were attended by the Chairman of the
Connnirsion and by a number of the Corfnnirsion’a  member6 in various capacities. That
and the fact that Qovetnmentr,  oould make written oonuneatrr  on draft articles led his
delegation to believe that ample opportunity exirtod for feedback to Special
Rapportours, although that had not always taken plaoe aa promptly as it shoul?
have. In hlr delegation’s opinion, additional rmouroee  should be devoted to
substantive work on the topics,

53. Another issue involved the extent to whioh there was undesirable overlap
between particular eubjeota being studied by the Commission. A cofiriatent approach
needed to be taken on different international instruments dealing r:ith the same or
related subjects. One area of pomible  overlap wan Lhe disoursion of the three
topicr of State reaponaibility,  international liability for injurious consequences
arising out of aotr not prohibited by interuational law, and the law of the
non-navigational uaea of international watercouraea. Hia Government did not
believe, in the abaenoe of widespread rupport for some reformulation of the
respective draft articlea, that they should be amalgamated or merged. The
Commi~ion’e work on international watercourrea war at an advanced stage. In
international practice the problem of wateroouraes  had usually been dealt with by
specific treaty grovisionrr  rather than under a general rigime of liability for
“lawful” acts. In addition, a workable diatinotion should be drawn between
injurious consequence6 and State responsibility, for while the latter topic was
concerned with the general problem of liability for acta prohibited by
international law, the item on injurious consequences  warr  strictly limited to the
subject of acts which were not, in the absence of particular form8 of injurious

/ . . .
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aonm9quenoomr  prohibited by international  law, Thur, while there might be no clear
throretioal diotinotittn  between the two rubjrotr,  it war gorrible for the
Comnirrion, by oareful attention to definitioar, to draw a l uffioiently clear
funotional dirtinc?.iaa between thorn. What was olear war that the Conmission rhould
avoid any ru99sation of inaonsirtenoy of approaoh on there Otsms.

54, The Commirriorr iJould give Speoial Rapporteuro  a alear indication of itrr
intentions some  two ymre in advanoe  ao that they oould propare for a given session
a detailed and oomprehonrive work-plan, rathor than merely foouring on relatively
Cow artioler in a wider, but 6Omatimem not fully worked-out, rchoms. The advantage
of ruoh au approach war that the Commirrion would be dealing, l rpooially in ths
later stage8 of the work leading to the adoption of dtaft atticlee, with complete
draftr or oomplote retr of proporalr, rather than with isolated provisionr.

55, & additional dovolopment of the Cormnia8ion’r existing praotioms would be to
allow the Drafting Committee a lerr interrupted opportunity for work in the early
l trgor of l aoh rerrion l xoept the firrt reslrion in any five-year period. There had
at variour timoa  boen a oonsidereblr backlog for the Drafting Comittee. Rather
than all mamberr  of the Cormnireion  being present at Qeneva  throughout the scheduled
12 weokm,  it might be dorirablo for the Drafting Cosunitter alono to be given the
firrt two woekr to work on the draft8 to be dealt with later in the aoesion, so
that the Colrrmiraion  itrelf oould start with as developed a set of proposals as
gorriblo.

56, On the question of the Sixth Connnittee’r  own methoda in considerlag the work
of the Commission, his delegation agreed that the topic-by-topio method should be
maintained.

57, With respect to the topio **Status  of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic couriePJ he said that Australia had already
etrorred that there war no need for a new convention on the item, rinco existing
aonventiona, eapeoially the 1961 Vienna Convention on Diplomatio Relations and the
1963 Vienna Convention on Consular Relation8 adequately covered the field, There
we6 a real rirk that a new convention would rerult in a plurality of r/gimes
applicabla t:o the courier and bag, leading to uncertainty and division, The
Commirrion  rhould be very loath to undermine positions taken in conventions with
auoh wide and comprehensive participation. Its reconsideration of the draft
articlmr in 1988 had not met Aurtralia’s general concern8 set out both in writing
and at earlier aesaione.

59* Referring to some of the changes made or proposed by the Commission in its
most recent diacusrion, he said that the first rrlated to the question of the
extension of the draft article6 to international organioations. The $meral
practice of the Coxunisrion , which had been endorrod by the Sixth Connnittos and by
successive diplomatic conferences, had been to dirtinguish between relations
between States, on the one hand, and relations between States and international
organisationa, on the other, with the latter dealt with in separate instruments.
In hia Qovernment’e  view, there was no justification for departing from that
procedure in the present context. Accordingly, Australia did not support the
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ruggertion that international organi8ationa, their courier8 and bags rhould be
inoludod l ithor in the tort or in an additional grotoool.

19. Rir Qovornmont  oontinurd to have diffiaultio8  with the roopo of protootion
affordad by artiole 17. If both the oourior and the bag wero inviolable, the nerd
for additional protootion for "temporary  aoaontmodation”  war far from olear. The
diffioulty with the roopo of the artiolo war l xaoerbated by the failure in any way
to dofinr what oonrtitutod trmgorary aoaonnnodation. Both in thr aontoxt  of draft
artiolo 17 and in that of draft artioler 18, 19 and 20, it wa8 l 88ential for the
propoard  artiolor to limit the immunity of a oourior to what war striatly neaearary
for the gorformanoe of thr funotionr of the oourior and the bag.

60. In relation to artiole 28, Australia war plraaod to noto that all thrra
l ltornativor proporod by the Spoolal Rapportour would l xoludo l lootronio roanning
or l oanning by other teohnioal dwiaoa, whioh aorrerponded  with the ourrent atate
of international  law. Howovor,  hi8 Qovernmont war oonoornod that the protoation
l ffordrd to the free movamont  of the bag would bo diluted by alternative C gropored
for art1010 28. That altrnativo woakenod the protootion offered to the bag by
artiole 27, paragraph 3, of the Vienna Convention  on Diplomatia Relationa. His
Qovorment rhared the Bpooial Rapporteur’r view that the l xton8ion to tranrit
Stat.8 of any right to roquoat  tha opening of the diplomatio bag might lead to
unroaronablo dalays and impediment of the rapid tranrmi8aion or delivery of the
bag. At moat, a tranrit State rhould bo given the right to rogueat opening of the
bag or to return it in 8ituationr where there war rome ground to believe that itr
oontentr wore projudioial to the aafoty or aeourity  of the transit  Stab. It
rhould ba for the reooiving State to deal with any other isruer whioh might arire
from the aontrntr of the bag. For there roaaona, Aultralia preferred alternative B
a8 bring moat conriatent with thr provi’-ion8  of the Vienna Conventiona.

61. Hi8 dolegation was pleared to note that the Speoial Rapporteur and tha
majority of the Connnirrion favoured the deletion of article 33, which would have
allowed at111 furthor diversity and derogation from the agread r&gime.

62, Mt. (1818mio Republio of Iran), roforring to the topic
“6tatua of the diplomatic oourior and the diplomatio bag not accompanied by
diplomatlo oourior”, arid there warn  no doubt that oompletion of the relevant draft
artioloa would pave the way for 8mooth aommunioation between Statea and mi8sionr
throughout the world. St *aa hoped that the Connni88ion  would concentrate at its
forty-firrt rs8oion on the second reading of the draft articlrr, with a view to
oompleting itr mandate at that ro88ion.

63. With regard to the scope of the draft articles, hi8 delegation did not agrae
with tha ruggeationr mado to delete from artiale 1 the words “or with each other”.
Thore worda were in oonaonanoa with l xioting legal provisiona. Communication
batweon  the diplomatio and conrular miarionr of a ronding Stat. in the receiving
Stat0 war a oommon praotioe, and should therefore not be excluded from the ~oope of
the prorent  articlrr.

/ . . .
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64. In hir drlrgation’r opinion, a diraursion on the mattor rairad in
paragraph 302 of the report (A/43/10) would not lead to definite re~ulta, because
of thr aontinuinq divergence of viewr. Some Water thought that no differentiation
should bo madr  between Stat.6 and international organioationr. Othera, including
hia own, believed that although international organisation6 wore croated by State8
and wore an important factor in contemporary intrrnational  rolatioar, they wore a
different rubject of international law. His delegation therefore ruggerted that
the prorent  articlea 8hould bo rootrioted to the courier8 and bag8 of Statoa.

65. Hir Oovoramont had no difficulty with the ertenrion of the rcopo of the
artiolor to the aouriorr  and bagr of national liberation movomontr  rocogairrd  by
the United Nation@, for two roa8on8: firflt, many countriom, including hi8 ownI had
giwn the mirrionr of thorn movomrntr  full diplomatic atatusr  l ocondly, the United
Nation8 had adopted revoral roaolutiona requesting all States, in particular the
hortr of international organirations and international co~feremma,  to graat the
drlogationr  of rrational liboratioa movementr rrcogniard by the Organinatioo of
African Unity arrd/or  by thr League of Arab State8 the facilities and privilege8
aecerrary for the porformanco of their functionr, in aacordancr with the 1975
Vienna Convention on the Representation of States in Their Relations with
International Organioationa of a Univerral Character.

66. Some Stater considered  article 17 to be unnecessary, whetear otherr  were of
the view that the concept of inviolability of the temporary accommodation of the
diplomatic courier rhould ba rtrragthened. It seemed to hir delegation that the
tort of the article atruok an adequate balance between the interests of the aending
Stat. and there of the tranrit or receiving State. While it extended appropriate
legal protection to the c.ourier and bag, it 8tipulated that the temporary
accommodation of the diplomatic courier rhould be subject to inrpection if thoro
were rerious ground8 for believing that there were in it articles, the poebeaion,
import or export of which wa8 prohibited by the law of the receiving or tranrit
State.

67. A8 to article 20, hi8 delegation wax of the view that the confidentiality of
the content8 of the diplomatic bag 8hould  in no way be undermined. The
inviolability of the diplomatic bag was b88ed on a sound legal r/gime ret out in
the 1961 Vienna Convention on Diplomatic Relationr.  Hi8 delegation therefore
a68ociated itrslf with those delegation8 which had voiced strong objection8 to the
examination of the bag directly or through electronic or other technical deViCO8.
It rrupported  alternative A aa preoented by the Special Rapporteur, and conridered
that that formulation reflected existing  law on the matter.

68. Bir delegation supported the suggestion made by the Special Bapporteur and
OndOr8ed  by a large number of member8 of the Comisrion that draft attic10 33
rhould b e  d e l e t e d . The provilrion wa8 directly opposed to the main purport of the
draftt the ertabli8hment  of a uniform rdgime for all courier8 and baga.

/ .e.
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69. The inclusion  of an appropriate provision on the settlement of disputes could
be done through an optional protocol, as in the case of the 1061, 1963 and 1969
Vienna Convrntioar,  or through the procedure adopted by the lG75 Vienna Convention,
which provided  for settlement of disputes through con8ultation and conciliation,

70. With rerprct to tbr programme of work of the Conxnisaion, hi8 delegation shared
the view that every effort rhould be made to maintain future 8e88ion8  at not leer
than 12 weekr. It rupported the holding of the International  Law Seminar8 during
the rerrionr of the Commi88ion, which would be of importance e8pecially for the
developing countrio8. Hi8 delegation endorred the idea of e8t8bli8hing a small
working group to formulato now proposal8 on the progrmne of work.

71. Hia delegation wirhed  to progore a new topic to be examined by the working
group for inclu8ion in thr long-term programme. The international community had
made every effort to ban war and to bring peace to the planet. It had e8tabli8hed
international political organioations such a8 the United Nation8 with the primary
purpose of maintaining peace end reourityj developed various international
instruments to regulate relation8 between State81 and encouraged them to nettle
their di8pute8 through peaceful meana. However, international armed conflicts
continued to occur in different part6 of the world. His delegation therefore
proposed that some thought should be given to the law of armed conflict. Erieting
rule8 and regulation8 pertaining to war had partly been formulated in the course of
war through univerral obrervance  of rome humanitarian a8pects on the part of
belligerent8. Other rule8 of war0 especially those in treaties, had been
formulated following waro, taking into account the experisnces  of wartime.
Example8 included the 1925 Qeneva Protocol and the 1949 Convention8 relating to the
protection of viotima of war.

72. The eight year8  of war, the longest conventional war in the twentieth century,
to which hi8 country had been rubjected had provided noms 8ignificant experiences
to be used in the future development and codification of the international law of
armed conflict. Some of those experiences had involved threat8 and attack8 against
international civil aviation, air raid8 against commercial shipping in
international water8 and bombing of oil-rigs. There wa8 a clear need to study
rule8 and regulation8 of armed conflict and to formulate new restrictive rules. In
view of it8 experience8 during the war and in order to prevent any repetition of
the crime8 committed against it, his country proposed that the United Nations, on
behalf of the international community, should enact, at an appropriate time,
certain reetrictive  legal meaeurea..  thereby contributing to the codification of a
new set of international rules governing the conduct of war,

73. Mr. m (Ukrainian Soviet Socialist Republic) raid that the efficient
OrgaAi8atiOU of work on the draft articlea relating to the statu8 of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier had conferred
the neces8ary  momentum on the Commi8sion’8  work on the topic, which wan now
approaching completion, The Special RappOrtmAr'  eighth report (A/CN.4/417)  had
been o f  conaidernble  value in laying the groundwork for the Commission’s
deliberation8 during the second reading of the draft articles.
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74. The  a im  o f  t he  d ra f t  a r t i c l e s  was  t o  e s t ab l i sh  a  conaiatent  rigime g o v e r n i n g
t h e  statu8 o f  a l l  t y p e s  o f  d i p l o m a t i c  c o u r i e r s  aAd b a g s , b a s e d  o n  t h e  p r o v i s i o n s  o f
ex i s t i ng  conven t ion s . That  impl ied the consol idat ion,  harmonisat ion and
u n i f i c a t i o n  o f  t h e  exi8ting  r u l e s ,  c ,he one hand, and the development of specific
and more precise rules  for s i tuat ions  not ful ly  Covered  by those  convent ions ,  on
the other hand. Internat ional  pract ice  in  recent  year8 had pointed to the  need to
improve  the  legal  regulat!.ona  governing the  statu8 of the  diplomatic  courier  and
bag.

75. Hi8 delegat ion agreed that  the  draft  article0 con8tituted  a  Solid foundat ion
fo r  an  in t e rna t i ona l  l ega l  i n s t rumen t  i n  tha t  a rea . The proposed document should
clear ly  set  forth  the norm8 which would enlure 8mooth  off ic ia l  communicat ion
between  a  Qovernment  and  i t s  repreeentatives  abroad .  I t  s h o u l d  a l s o  r e f l e c t  t h e
pr inc ip l e8  of  i n v i o l a b i l i t y  of  t he  d ip lomat i c  bag  and p e r s o n a l  i n v i o l a b i l i t y  of  t h e
d ip lomat i c  cour i e r ,  which in  many a8888 derived from the  inv iolabi l i ty  of temporary
accommodation. For thO8e purposes , a r t i c l e  17 ,  and  par t i cu l a r l y  paragraphs  1
and 3, shou ld  be  amplified,  a s  h i s  d e l e g a t i o n  h a d  a d v o c a t e d  o n  e a r l i e r  occasions.

76, The prOVi8ioA8  of article 28, on protect ion of the  diplomatic  bag,  should be
c l a r i f i ed ,  i n  par t i cu l a r  by a f f i rming  the  inAdmi98ibility  of  s cann ing  the
diplomatic bag by electronic or other technological means. Such a  provis ion would
comply with the norms established by the 1961 Vienna Convention on Diplomatic
Relations.

77. Art ic le  33 should be  excluded from the draft  in  order  to give  the  future
instrument 8ome measure of flexibility. T h e  e f f e c t  o f  t h e  a r t i c l e  w o u l d  b e  t o
accord States  the  r ight  to  exclude f rom the  scope of the  instrument  certain
categories  of  d iplomatic  couriers  snd bags, t h u s  c r e a t i n g  a  p l u r a l i t y  o f  r e g i m e s
which might  cause confus ion in  the  appl icable  law. I t  s h o u l d  a l s o  b e  p o i n t e d  out
t h a t  t h e  a r t i c l e  w o u l d  e s s e n t i a l l y  c o n f l i c t  w i t h  t h e  a i m s  of  universalising
i n t e r n a t i o n a l  l e g a l  n o r m s , AtreAgtheAiAg  t h e  Status of  t he  d ip lomat i c  cour i e r ,  and
enhancing the  normal  COAdUCt Of communicat ion between States and their
representat ives  abroad.

78. Mr. w ( I r e l a n d )  s a i d  t h a t  i n  a d d r e s s i n g  t h e  t o p i c  o f  t h e  s t a t u s  o f  t h e
diplomatic  courier  and the diplomatic  bag not  accompanied by diplomatic  courier ,
the  Conunissio~  had drawn upon the relevant  provis ions  in  the  four  Vienna convent ions
and sought  to  a l low for  such progress ive  development  in  the  re levant  sphere  as  was
f e a s i b l e . I t  was  e s s en t i a l  t o  ma in ta in  a  p roper  ba l ance  i n  d ra f t  a r t i c l e s  on a l l
t o p i c s , and that  shculd be eas ier  in  the  case in  quest ion,  s ince most States  were
both receiv ing and sending States , He supported the  funct ional  approach to  the
subject  referred to  in  paragraph 293 of the  Commiss ion’s  report  (A/43/10) .

79. T h e  d r a f t  a r t i c l e s  s h o u l d  a p p l y  o n l y  t o  the cour i e r s  and  bags  of  States,  and
should cover  communicat ions  of  miss ions  or  consular posts  with  each other  aAd with
their  headquarters . He therefore supported the versions of articles 1 and 2 as
adopted on f irs t  reading. W i t h  r e s p e c t  t o  a r t i c l e  1 3 ,  h e  e n d o r s e d  t h e  c o n c l u s i o n
s u g g e s t e d  in  paragraph  357  to  the  e f f ec t  tha t  t he  d ra f t  a r t i c l e  cou ld  ba  r edra f t ed
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so as jurt to lay down the general duty of the receiving or transit  State to assist
the diplomatic oourler in the performance of hia functionS.

00, Since hi8  delegat ion wa8 mt convinced that  functional  UOAe88ity  required the
inviolability of a courier’e  tr qorary accomnod&tion  in addition ta guarantees of
i n v i o l a b i l i t y  for  himself pera Inally and  for  t h e  bag ,  i t  f a v o u r e d  t h 6  omieoion o f
article 17. Likewise,  articXes  19 and 20 could  be  omit ted,  rince the brevi ty  of
the courier's rtay in the receiving or transit State made the exemption6 therein
unnecemary,  except in so far as they were already covered by the uusraatee of his
perSona inviol6bility. His delegation approved of the revired version of
article 27, on facilitie6 accorded to the diplomatic bag since the new text met its
misgiv ings  about the vagueness  of the  previous vers ion.

81. His delegation's approach to articlo  28, on protect ion of the  diplomatic  bag,
wan determined by the need to balance the respective interests of the sending and
receiving States, i.e., to preserve the confidentiality of th6 cont6ntn of the bag
and to prrv6nt abuaeb, and by functional neooss1ty, r6lating  to th6 importaWe  of
the bag a6 a means of cornmunfcation,  particuiarly for small State8 lacking the
r68ource8 for more sophi8ticat6d  and more 6aSily  protected m6anS of conununication.
Accordingly,  his delegation f irmly ins is ted that  art ic le  20,  paragraph 1,  must
u n e q u i v o c a l l y  l a y  d o w n  t h 6  i n v i o l a b i l i t y  o f  the bag . The formulation of that
paragraph adopt6d on first reading, but without th6 square brackets,  was adequate
and hi8 d616gation  was pleased that it had b66n  included in 6aCh of th6
al ternat ives  for article 28 prOpOa6d  in  paragraph 440 of th6 report. H0w6Verr  h i s
delegation wa8 also pr6pared to contemplate measure8 to prevent abube, provided
tha t  those  m e a s u r e s  were  c l e a r l y  c o n s i s t e n t  w i t h  t h e  i n v i o l a b i l i t y  of  t he  bag . F o r
i n s t ance , it could not accmpt that the bag Could be Subjected to examination by
6lectronic  d e v i c e s , s i n c e  i t  w a s  n o t  poslrible t o  emute t h a t  t h e  i n v i o l a b i l i t y  o f
the  bag would not be affected, part icular ly  bearing in  mind technological  advances
to  da te  and  in  the  futur6.

82. His  delegat ion Approved of the  purpose of  article 31, on th6 effect  of
non-recognit ion and absence of relsiions, and COUSid6r6d  the rev i s ed  word ing  in
paragraph  467  to  be  a  s i gn i f i can t  improvement  ov6r t h e  prev ious  dra f t .  IIowevBr,
the language etill n6eded to be made mor8 epecific.

83. In  the l i g h t  of  h i8  de l ega t ion ' s  po s i t i on  on  the purpose  and  s cope  of  t h e
d r a f t  a r t i c l e s ,  i t  d i d  n o t  COnSid6r  t h e  oytioaal d e c l a r a t i o n  p e r m i t t e d  b y
art ic le  33 to  be  necessary  or d6sirabl6  and hoped that  it would be  e l iminated from
the f u t u r e  d r a f t .

8 4 .  m. MICKIEWfCZ  (Po land)  s a id  tha t  t he  draEt a r t i c l e s  o n  t h e  status o f  the
diplomatic  courier  aAd the diplomatic  bag A& accompanied by diplomatic  courier
shou ld  e s t ab l i sh  a  un i form, comprehoneive  r6gims c o v e r i n g  a l l  k i n d s  a f  courier0  a n d
b a g s  e m p l o y e d  for  the o f f i c i a l  COrMWAiCatiOAS  o f  a  S ta t e  w i th  i t s  d ip lomat i c
m i s s i o n s , consu la r  po s t s  o r  de l ega t i on s . The draft  art ic les  Should not  cover
i n t e r n a t i o n a l  organisations ,  wh ich  were  d i f f e ren t  sub j ec t s  of  i n t e rna t iona l  lawt a t
l e a s t  a t  t h e  c u r r e n t  s t a g e , t h e i r  COmmUDiCatiOAS  Should b e  gOV6rn9d b y  thQ rel6VaAt
agreement8  between them and their host countries or between member States
themselves .
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85. Hir delegation aupportsd the aoncspt of the inviolability of thr oourirr’s
temporary accommodation, as a logiaal consequence of the well-founded, traditional
inviolability of the diplomatic aourier as a person exclusively responsible for the
rafrty and aonfidentiality of the diplomatia bag. Aooordingly, while it generally
endorsed draft article 17, it had doubt8  aonoerninq paragraph 3 and bolievrd that
the guiding principle ia paragraph 1 should not be weakened. Since the diplomatic
aourier normally remained very briefly in a receiving or transit State and usually
stayed in the premirsa  of the diplomatic mielion,  granting him full legal
protection even outside the mission should not cause practical problems.

86. Draft artiale 15 still gave rise to misgivings. The functional approach
adopted therein did not aorrespor?d  to the generally applied practice whereby State6
granted diplomatic couriers diplomatic viaas and full imunity from criminal, civil
and administrative jurisdiction. The balance between the interests of srnding
States and those of reaeiving or transit States seemed to be rraahed at the ezponse
of the main purpose of the draft articles, which was to eneuro  .mimpeded
communicationa. The proposed limitations could cause insecurity or delays in the
fulfilment of the courier’s functions, or even make it impossible for him to
discharge them.

87. The comprehensive legal r6gime which the Conunission  was seeking to formulate
should adopt the highert standard8 embodied in article 27 of the Vienna Convention
on Diplomatic Relations , which had been ratified by 152 States. His delegation
therefore had reaervationa  regarding the solutions proposed in alternatives B and C
for draft article 26, since they might reduce the protection given to the
diplomatic bag. Moreover, the differentiation between the diplomatic and consular
bags was not of practical importance; currently, diplomatic bagr uaually were also
used i.~ communicat ions  with  consular  posts ,

88, While his delegation shared the view that the measures taken to prevent abuse
in a few cases should not affect the legitimate activities of the vast majority of
States which mado proper UIO of the diplomatic bag, it would listen to the current
discussion with an open mind, particularly in regard to the request t.hat the
diplomatic bag should be returned to its place of origin in exceptional cr’ies. The
rule of the confidentiality of the diplomatic bag should, however, always 19 fully
observed. Accordingly, he was opposed to any examination of the diplomatic bag,
e i t h e r  d i r e c t l y  o r  u s i n g  e l e c t r o n i c , X-ray or other advanced technological dovicar.

89. His delegation favoured the deletion of draft article 33, which undermined the
concep t  o f  t he  un i fo rmi ty  o f  t he  regime and  cou ld  l ead  to  cons iderab le  con fu s ion  i n
t h e  p r a c t i c e  o f  S t a t e s .

90. Lastly, he emphaeiaed that hie delegation could accept the great majority of
the draft articles and hoped that once some necesrary improvements had been made,
the  ent ire  draf t  would be  completed in  the  near  future.

91. Mr. KOW (Bu lgar i a )  s a id  tha t  h i s  delegatiOD  w e l c o m e d  t h e  c o m p r e h e n s i v e
approach taken by the Commission to the scope of the draft articles on the status
of the diplomatic courier and the diplomatic bag not accompanied by diplomatic
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aourier. The inalusion in artiale 1 of the provision extending the saope of
appliaability to aouriers and bags of international organisations of a universal
aharaoter wan a further aantribution to that approaah. Suah a step wan
partiaularly  important given the inareasing role of international organioations in
world affairs. A further improvement in the prinaiple of free aommuniaations was
the retention of the inter aonaept in artiale 1. The legal justifioation for
proteatiny aommuniaatione among the missions of a State aould be found in the four
Vienna aodifiaation aonventions, 1~ partiaular artiale 27, paragraph 1 of the 1961
Vienna Convention on Diplomatia Rolationa.

92. Hirr de legat ion  fu l ly  endorsed the aonaept  of funat ional  neaersity ae a baaia
condition for determining the legal etatus of the aourier and the bag. When
aonsidering  the need to find a balanae between the aonfidentiality of the aontont
of the bag and the seaurity and interests of the reaeiving and transit States, the
fooulr  should be on the effective performanae of the offiaial funations  of the
courier and the bag.

93. With rerpeot to art ia le  18,  on immunity  f rom jurisdiation,  his  delegat ion
believed that the diplomatia oourier muet bc, granted full immunity from ariminal
juriadiation  in the reaeiving State, ae a minimum guarantee for the normal
f u l f i l m e n t  o f  h i s  f u n a t i o n . The courier was an offiaial representative of the
sending State and performed functions which were of even greater importnnoe for ite
intereats than those of mission administrative and tschniaal staff, who already
enjoyed fu l l  immunity  f rom the  cr iminal  juriadiation of the  reaeiv ing State, The
feat that a aourier’s mieeion wa8 brief anct  temporary only inareaeed  the nred for
clear-cut and effective guarantees that would ensure the timely performance of his
f una t ione .

94. Noting the positive outcome of the discussion in the Commission on draft
article 20, relating to protection of the diplomatia bag, he expressed  satisfaction
that the firat paragraph of eaah of the three proposed alternatives was based on
the common denominator afforded by the relevant provisiona of the aodification
conventions providing for identical treatment of various kinds of diplomatic bags.
Such treatment was aupported by State practice and was a well-established norm
under contemporary international  law. Hie delegat ion aould  not  accept
alternative C which constituted a seriouis deviation from the 1961 Vienna
Convention. A l t e r n a t i v e  E l ,  w h i l e  i n  l i n e  w i t h  eniflting i n t e r n a t i o n a l  l a w ,  ran
coun ter  t o  the  ma in  purpose  of  t h e  d r a f t  a r t i c l e s ,  n a m e l y ,  t o  t e n d e r  e x i s t i n g
international ruleo on a subject unitorm in order to improve communications botwoen
Sta te s  and  the i r  m i s s ions  abroad . H i s  d e l e g a t i o n  t h e r e f o r e  p r e f e r r e d
a l t e r n a t i v e  A,  which  was more  conc i s e  and  permi t t ed  the  neceslsary f l e x i b i l i t y .

95. A r t i c l e  3 2  d i d  n o t  d e f i n e  c l e a r l y  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  d r a f t  a r t i c l e s
and other existing diplomatic and consular conventions and contained provision8
which deviated in  substance f rom the  re levant  provis ions  in thoao convent ions . The
relat ionship  therefore  should be  e laborated more precieely.

96. Despite  the  shortcomings  to  which he had referred, his  delegat ion fe l t  that
t h e  d r a f t  a r t i c l e s  c o n s t i t u t e d  a  s o l i d  b a s i s  f o r  t h e  e l a b o r a t i o n  a n d  a d o p t i o n  o f  a
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repara ta  b ind ing  lagal  instrument. It hoped that tha Commiarion  would rpara no
effort to aomplate  the  seaond  reading of the  draft  art ic les  at i t s  nsxt sess ion,
and that sufficient time would be allocated to the Drafting Committee for that
purpose.

r)7, Ma..mW (Uganda)  eaid tha t  the top i c  of i n t e r n a t i o n a l  l i a b i l i t y
for in jur ious  consequenaea  aris ing out of sots not prohibi ted by internat ional  law
was of increas ing importanae in  an age in  which nuclear  accident8 and industr ia l
pollution were not uncommon. The r e s u l t i n g  i n j u r y  o r  h a r m  wae no t  con f ined  w i th in
border8  nr t o  person6 direatly c o n c e r n e d  w i t h  t h e  a c t i v i t y  cauuing the  acc iden t  o r
p o l l u t i o n . It was thuo for tha intarnational community to addrelrs  itself to the
tack of minimiring the adverse effects of teahnological  advancement and of ensuring
complianoe  with  the  prinaiple  that  there should be  reparat ion where there  was
damage. Her delegation aacordingly  weloomad the fourth resort submitted by the
Speaial Rapportaur  aontaining  the 10 draft artialea submitted to the Commission for
cons idera t ion .

98. The  prov i s i on  in  dra f t  artiale 1  tha t  tha  artialeu  w o u l d  a p p l y  to  a c t i v i t i e s
aarried out under the jurisdiction  of a State or under its control 1ntrodr:ceC  a
qualifiaation whiah recognised t h e  possibility  tha t  nome  area8  o f  a Sta te  m igh t  no t
be fully under itr effeativa  control. Although the  qual i f icat ion might  ra ise  other
iemuoe,  such  ar t h e  quoation of  what  aonrtitutod  e f f e c t i v e  oontrol, i t  s e e m e d
l i k e l y  t h a t  such p r o b l e m s  c o u l d  b e  reaolvod.  As to t h e  aoncept of  “appreciabla
riakg8, h e r  d e l e g a t i o n  f e l t  t h a t  c e r t a i n  injurier migh t  ocaur  w i t h o u t  a p p r e c i a b l e
rink, a n d  t h a t  t h e y  t o o  should f a l l  w i th in  the  s cope  of  t h e  draf t  ar t ic lea .

99. In  conneotion w i t h  a r t i c l e  3 ,  h e r  d e l e g a t i o n  b e l i e v e d  t h a t  a t t r i b u t i o n  s h o u l d
be based on a determination whether the aativities which occasionad the harm had
indeed occurred within  the jur isdict ion of the  State of origin.  Her delegat ion had
reservat ions  as to the  advirability  of subordinat ing the applicetion of the draft
artioles to  other internat ional  agreements  at  ouch an early  stage of the draft ing
proceaa.

100.  With rayard to  the principlea  embodied in  art ic les  6  to  10,  her  delegat ion
gonerally hod no objections.

101.  In  connect ion with  pol lut ion, i t  w a s  h e r  d e l e g a t i o n ’ s  v i e w  t h a t  w h i l e  t h o r e
m i g h t  b e  s p e c i f i c  bodies o f  l a w  p r o h i b i t i n g  p o l l u t i o n  i n  s p e c i f i c  area@,  t h e
abeence  o f  a  g e n e r a l  i n t e r n a t i o n a l  l aw  p r o h i b i t i n y  p o l l u t i o n  g e n e r a l l y  w a r r a n t e d
t h e  inclueion  of  such  a  prov i s i on  in  the  dra f t  article@.

102.  Turning to  the  togic of the law of the  non-navigat ional  UOOIJ  of  intornstionel
wateraoursea, aho eaid tha t  t he  law r e l a t i n g  t o  t h e  utilisation  o f  w a t e r c o u r s e 8  WB[I
of s p e c i a l  i n t e r e s t  t o  h\-r  c o u n t r y , wh ich  wao t h e  source  o f  one  o f  the wor ld ’ s
longeat rivere,  t h e  N i l e , qnd which shared  many of ita extensive  lakes  and rivers
with neighbouring States . h !  t h  regard to  t h e  uee o f  t he  term “watel  c o u r s e  eyntem”
i n  t h e  d r a f t  a r t i c l e s  p r o v i s i o n a l l y  a d o p t e d  b y  t h e  Commiselon,  h e r  d e l e g a t i o n  s t i l l
favoured the term “watercourse” for  t h e  reaaona  i t  had  exp la ined  in  i t s  s t a t emen t
the previoue year .
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(Ms. Mulindwa Matovu, Uganda)

103. With regard to article 7, factors relevant to equitable and reasonable
utilisation, her delegation would reserve further comment until it had more closely
examined the factors concerned, although it agreed in principle with the approach
taken in the draft article as adopted.

104. On the obligation not to cause appreciable harm, her delegation considered
that the existing wording of article 8 made the concept behind the article appear
rather vague, and it should accordingly be further elaborattid.

105. The obligations to co-operate and to exchange data and information were
important for the optimum utiliaation of watercourses by all watercourse States,
but States should not be obliged to incur unforeseen expenses in order to provide
information to other States.

106. While her delegation supported the notions contained in erticbes 11 to 21, it
felt that they were rather too elaborate for a framework agreement. It would be
sufficient to state the steps to be taken before the implementation of planned
measures without detailing each step.

107. Referring in conclusion to chapter IV of the Commission's report, on the draft
Code of Crimes against the Peace and Security of Mankind, she recalled t&-t her
delegation had commented in detail at the previous year's session of the Sixth
Committee on the draft articles as adopted by the Commission at its thirty-ninth
session, and would therefore confine its remarks to the additional articles adopted
at the fortieth session.

108. In connection with article 4, paragraph 3, her delegation would favour the
establishment of an international criminal court enjoying the recognition of Member
States and having competence to try both individuals and States, with the power to
make binding decisions and to enforce those decisions. Such attributes might not
be achieved easily, but without them the effectiveness of such a court would be
debatable.

109. Regarding the obligation to try or to extradite, as provided for in article 4,
her delegation took the view that, in cases other than those in which both the
victim State and the State where the acts were committed consented to the
extradition, the culprit should be extradited to the international criminal court,
if such a court were established, or to either of the two States referred to. That
would remove the possibility that an inadequate penalty might be imposed by the
State where the culprit was present, thus necessitating a request for extradition
by either of the two States most affected. It would also allay the fear that the
provisions might leave a loophole by which States might disregard +he criminal
judgement handed down by another State.

110. The non bis in idem rule in article 7 contained an element of natural justice,
and her delegation would support its inclusion in the draft Code. The safeguards
contained in the article itself would provide the necessary balance for ensuring
justice for both the perpetrator and the victim. The principle of
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non-retroactivity embodied in article 8 was also one of the basic principles of
natural justice, and her delegation therefore supported its inclusion in its
existing form.

111. Her delegation had no strong objections to articles 10 and 11 as formulated,
and strongly supported the characterisation of aggression as a crime against peace
in article 12. In the latter case, it had some questions as to who would attribute
the responsibility referred to in paragraph 1, and queried the qualification
contained in subparagraph (g) of paragraph 4, where the criterion of gravity might
have the effect of excluding acts of aggression which might not amount to much in
themselves but might have far-reaching consequences.

112. While agreeing with the acts so far characterised as constituting aggression,
her delegation subscribed to the view that the list should not be exhaustive, and
that it should be open to judges to characterise other crimes by referring to the
general definition.

113. In conclusion, her delegation wished to reiterate its appreciation of the
seminars held by the International Law Commission each year. The seminars were
very important, especially for developing countries, and she appealed to
organisations and States that were able to do so to extend financial support so
that more participants could benefit from them.

114. Mr. LGULICHKI (Morocco) welcomed the fact that the International Law
Commission would be in a position at ita next session to complete a second reading
of the draft articles on the status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier. His delegation would confine its
comments to those articles that had given rise to d?vergent views in the Commission.

115. It was not surprising that the question of extending the scope of the draft
articles to cover the couriers of international organisations had occasioned some
differences of opinion, since such organisations were heterogeneous in their
composition, functions, objectives and siae, and could not easily be grouped
together in one category. Similarly, the regime of privileges and immunities
differed from organisation to organisation, depending on the headquarters agreement
to which they were parties. The existing international practice seemed to be
satisfactory, and unless there was a consensus to the contrary on the part of the
international organizations, and particularly those of a universal character, it
did not seem necessary to apply to their couriers the say e rigime of privileges and
facilities as applied to the couriers of States. On the other hand, it might be
possible to adopt an additional protocol for organizatio.as of a universal character
within the United Nations system0 as had been suggestec? by some members of the
Commission, which had agreed to study the question further, in the light of
reactions from Governments, before taking a final decision.

116. With regard to article 21 on the duration of privileges and immunities, his
delegation thought that the provision should be retained, provided that the
existing paragraph 1 was replaced by the proposal contained in paragraph 398 of the

/ . . .



A/C,6/43/88.38
Eng l i sh
Page 24

Commissioa~s  r e p o r t , which was  considerably  more precise  as  to the  mment at  which
the diplomatic courier began to enjoy priv:. 99es and immunities.

117.  In  art ic le  5 ,  on the duty to respect  the  laws and re9ulationl of  the  receiv ing
State  and the  trans i t  State ,  paragraph 2  would benef i t  from the el iminat ion of its
second sentence, which would seem to be covered by the general obligation to
reepect t h e  l a w s  a n d  r e g u l a t i o n s  o f  the  r e c e i v i n g  ?r t r an s i t  S ta t e .

1 1 8 ,  A r t i c l e  2 8 ,  o n  p r o t e c t i o n  o f  t h e  d i p l o m a t i c  ba9, w a s  o n e  of  t he  a r t i c l e s  wh i ch
had given rise to most debate in the Commission. It directly mired the problem of
achieving a balance between the concern of the sending States to ensure the
inviolability of the contents of the diplomatic bag and the concern of the
receiving or trans i t  State  to  ezmure compliance with ite laws and regulat ions ,  i f
necessary by requesting the opening of the bag or its return to the Etate of
origin. I n  h i s  d e l e g a t i o n ’ s  v i e w , the  a r t i c l e  a h o u l d  i n c l u d e  w a f f i rmat ion  of  t h e
invioJablo nat;ure of the bag, as  was  the  case  in  the  three  variants proposed by the
spOCid1  ~<R~J$lorteUr. In that conneotion,  his delegation maintained its reservations
regarding any examination of the diplomatic bag by electronic meanR. The
unprecedented sophistication of such means justified the fears of the developing
countr ie s  tha t  the  c o n f i d e n t i a l i t y  e s s e n t i a l  t o  t h e  d i p l o m a t i c  bag w o u l d  b e
v i o l a t e d . The article would then go on to reflect the concerns of States which
might have serious doubts  as  to  the  off ic ia l  and legal  contents  of  the  bag. Of the
three versions proposed by the Special Rapporteur, alternative A was unacceptable
because  i t  con ta ined  no  prov i s ion  to  t h a t  e f f e c t .  A l t e r n a t i v e  B ,  t o  w h i c h  hi s
delegation was favourably inclined, combined the regimes of tha diplomatic bag and
the consular bag, and thus did not seem to be in line with the aim of ensuring
uni formi ty  i n  the  dra f t  a r t i c l e s . A l t e r n a t i v e  C  w a s  e q u i v a l e n t  t o  a  r e v i s i o n ,
restrictive in effect, of the regime established by the 1961 and 1963 Vienna
Conventions, and could give rise to practical  diff icult ies,

119. Draft article 32 should be carefully studied before any final decision was
taken on the  re lat ionship  between the draft  art icles  and exist ing international
agreements. In i ts  future deliberations, the Commission Rhould  retain the new
wording proposed by the Special Rapporteur in paragraph 474 of the Commission’s
report as a basis for negotiation.

120, In conclusion, he said ‘Lnat the effect of adopting article 33 would be to
multiply the regimes which would emerge from the future instrument, whereas the
intended effect  of i ts  implementation was speci f ical ly  to  harmonise  internat ional
practice. Ultimately, it might lead to a situation in which States might evolve a
practice which was contrary to the objective and purpose of the future instrument,
as a number of members of the Commission had pointed out. In his  dslegation’s
view, sufficient flexibility would be ensured by a provision enabling States
parties  to enter reservations.


