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The meetina was called to order at 3.05 P.m.

AGENDA ITEM 134: REPORT OF THE INTEINATIONAL LAW COMMISSION ON THE WORK OF ITS
FORTIETH SESSION (zontinued)  (A/43/10, A/43/539)

AGENDA ITEM 130: DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND
(continued) (A/43/525 and Add.1, A/43/621-S/20195, A/43/666-S/20211, A/43/709,
A/43/716-S/20231, A/43/744-S/20233)

1. Mr. ABADA (Algeria) said that he would confine his remarks to chapter IV of
the report under consideration (A/43/10), covering the work of the International
Law Commission on the draft Code of Crimes against the Peace and Security of
Mankind. Algeria &ad often reaffirmed its conviction that such a legal instrument
was not only necessary,  but urgent.

2. It was unanimously agreed that the crime of aggression was one of the first
crimes that should be included in the draft code. General Assembly resolution
3314 (XXIX), containing a definition of aggression, had undoubtedly facilitated the
work of the Commission. In that regard, the sending of armed bands was a type of
aggression and should not be set apart from it. Annexation, whatever its
modalities, should also be regarded as a crime against peace distinct from other
such crimes.

3. If preparation of aggression was kept as a crime distinct from aggression
itself, it could, as was stated in paragraph 225 of the report, be of vital
importance for deterrence and prevention, particularly of nuclear war. However,
the concept warranted precise definition and additional considerations needed to be
introduced in order to clarify it.

4. The concept of intervention seemed to have been discussed at length by the
Commission. Of the two alternatives suggested by the Special Rapporteur, his
delegation preferred the second. With a view to defining that concept more
precisely, the Commission could also draw its inspiration from existing texts,
including the relevant passages of the 1,170 Declaration on the Principles of
International Law concerning Friendly Relations and Co-operation among States
(General Assembly resolution 2625 (XXV)).

5. Terrorism was a delicate problem, and one that was difficult to define. At
the current stage of discussion, it was clear that, while acts occurring within the
geographical limits of a State without any foreign support should be excluded, the
draft code should cover terrorism committed by a State against another State.
Moreover, tl lack of a precise definition of that crime made that question more
difficult.

6. Colonial domination remained a reality in several regions. Colonialism, as a
political and legal concept, referred to conduct that was incompatible with the
principle of the equality of the rights of peoples and of their right to
self-determination. Given the two alternatives suggested by the Special
Rapporteur, his delegation believed that they should be combined or merged.

/ . . .
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(Mr. Abada. Algeria)

7. Mercenarism should also be made a separate crime. It was an activity aimed at
violently undermining the sovereignty and political independence of States or
suppressing the struggle of peoples deprived of the right to self-determination.
The Commission should continue its work on that question in concert with the &J-&G
Committee responsible for drafting a relevant convention. That did not rule out
the possibility of co-ordinating the work of the two organs.

8. His delegation wished to reiterate that it was in favour of an international
criminal jurisdiction. It expressed the hope that the Commission would soon begin
to prepare the statute of a competent international jurisdiction for individuals.

9. Ms. LITCHFIELD (Swaziland) said that the evolution of the multilateral process
had resulted in a strengthening in the importance of law. Despite the pressure
exerted on it, the Commission should proceed cautiously and thoroughly with the
vital items on its agenda. However, she would confine her comments to two chapters
of the report under review: International liability for injurious consequences
arising out of acts not prohibited by international law (chap. II) and the law of
the non-navigational uses of international watercourses (chap. III).

10. Regarding the first point and in response to the Special Rapporteur's request
for comments on the role which the concepts of "risk" and "harm" should play in the
topic, the concept of "appreciable risk" should not be the only criterion for
liability. That concept should be more closely related to prevention: if risk was
evident in any activity, maximum efforts should be made to minimize or prevent
adverse effects. The concept of "harm" should focus on the provisions related to
the regime of liability and reparation.

11. Her delegation welcomed the views expressed by the Special Rapporteur in
paragraph 68 of the report regarding draft article 3. That article should be very
carefully drafted, so as to take into account the special interests of the
developing countries. It should not be used by States as a pretext for repudiating
the duty to exercise due care and diligence. Moreover, it should not serve as an
argument to avoid any liability for transboundary harm. Therefore, her delegation
unreservedly supported the principles of prevention and protection. It also
considered that the States should demonstrate somewhat more purposefulness and good
will.

1: Turning to the second part of her statement, on the law of the
non-navigational uses of international watercourses, she welcomed the considerable
pL.>gress made in the discussions on the draft articles. She would confine herself
'.o a few general comments.

13. Co-operation and the exchange of data and technology were among the major
aspects of international water law. That co-operation would admittedly be useful
in cases where watercourse States had not attained the same level of development.
Moreover, water was an essential resource for the survival of mankind. Watercourse
States should therefore ensure its protection. Accordingly, the draft articles
should deal with pollution and environmental protection. Polluted watercourses

/ . . .
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w o u l d  rondrr  the prfnoiplx o f  oquitrblo u t i l i r r t i o n  moaninglrrr, That raid, thr
dst.ormiaation  of threrhold  lovol8  of par t icu la r  pol lutant8  rhould bo loft  to the
watsrcourrr  Stator, The flexibility of that rolution  would make it porrible  to
adcrgt t o  t h e  different  rituationr  i n  tha v a r i o u r  countrior.

14, Hot dologrtion  w o u l d  8Upplement  i t 8  O r a l  commr~tr  w i t h  w r i t t e n  onor, whiah  it
w o u l d  rubmit rt a  latrr data,

15, Mr. Qqaap (Peru)  raid that the work done by the Intern8tionsl  Law Commiruion
on the draft Cod0 of Crimor agaiart  the Poaav and Sacurity  of Mankind war very
important ,  and the proporalr  made by the lprcial  Rapportour  concerning the act8
th8t could bo 80 oharaaterirod  were l xtrrmoly intarorting. He aloo apprraiated,
however, thr COIVUni88iOn'8  df8UU88iOn8  On the VariOu8  a8pOCt8  of the illue,
including 8ggrorrion, morcoaari8m,  proprration  of aggresoion, th* sending of armed
band8, and terror ism,

16, Hi8 delegation wirhed to retitoratr  certain remark8 it had made at the previoue
8e88iOn. Fir8tr it l grood with the idaa of drawing up a lirt of arim. againrt
peace, sinco it conoidorod tha t  t he  oft’onae  covored b y  t h e  f u t u r e  C o d e  m u s t  b e
d e f i n e d  i n  ths Coda itrelf, It alro 8Ub8atibOd  to the principle underlying
article  3, paragraph 2, which l xt8nded the Codof aovorago  to inaludo individualr,
w i t h o u t  rrlioving  the Btatr o f  i t 8  rrrponribi~itior, I n  t h a t  connoation,  it m i g h t
bo useful  to con8ider  at the 88me  time the work done by the Commirrion  on the
rubject O f  8t8te rerpOn8ibility. Laltly,  an international Court  muet be ret up
that could enoure the praatiaal appliaation of t?le standard8 to be laid down by thr
Code,

17, The drsfting of  the  goneral  pr inciple8 war  a lmort  complete ,  rince five new
srtialer  had boon adopted. I t  wa8 alro n o t e d  v*.‘.th  intrrert  t h a t  a  s t a r t  h a d  been
made on drawing up th8 list of crime8 against mankind, since artiole 12 concerning
aggrerrion had a100 bsen adopted, It war to be hopod that work would continua
along thO80 l ine8 and that  the  Comfnirrion  would sxercisr the  utmort carr in
dra f t ing  article8  wh ich  called for  g r e a t  logal precirion,

18, With regard to  Chapter  II  of thr  report  concerning internat ional  l iabi l i ty  for
in jur ious  consequence8 aririnq out  of act8  not prohibi ted by internat ional  law,  hir
d e l e g a t i o n  n o t e d  t h e  progrerr mado in  referring 1 0  d r a f t  a r t i c l e 8  t o  t h e  D r a f t i n g
Committoe. T h o s e  development8  rhowed t h e  e x t e n t  t o  w h i c h  t h e  i n t e r n a t i o n a l
community had become concorned about environmental protection. Peru conridered
that  i t  wa8 eerential  to  safeguard an environment  capable  of rurtaining  l i fe  and
the  development  of al l  people8  on ear th ,  rrpocially  there of the  third world,  which
were  leart to  blame for ecological  doturioration,

19, The Commirsion had r ight ly  aoncludrd that  the  be8t method conrirted  in
adopting a rerier of criteria to airawnraribe the rubjeat, rather than trying to
drew up x lirt of activitiec which would probably never be exhauxtive,  That 88idr
activitier  rorponriblo  f o r  80~Called  B00reIping8t  p o l l u t i o n  ehould n o t  bo
overlooked,



20, Chaptw I I  (Prinaiglor)  w a r  the rorult of  the oonalurionr  d r a w n  b y  the S p e c i a l
Rapportour  from the di8CU88iOn8 a t  the praviour  rerrion.  Hi8 drlrgation  attached
partiaulrr importanao to the draft artialor concorning Vroodom  of ration and the
l imit8  thOr8tO”,  “Co-operat ion”,  “Part ic ipat ion” and ‘8Roprration1m. It would convoy
i n  due  aour8o  i t 8  view8 on the par t  to  bo played  by  thr  concoptr  of “rilk” and
“harm”, and moanwhile  awaited  with intorort thr outaomo of tho Drafting Committee’8
work,

21. The  dra f t  articler  on  the  l aw  o f  t he  non -nav iga t i ona l  1~x01 of internstional
W@tOrCOUr8@8 8till prO88ntOd  8Om8 diffioultiec, but  rrmainod  an intororting
c o n t r i b u t i o n  t o  t h r  progrerrive devrlopmont  of  international l a w , They al80
rrrponded  t o  the intorrrt t a k e n  b y  t h r  intoraational c o m m u n i t y  i n  environmrntal
protection, l 8peci8lly water conrervation and the rafeguarding  of the marino
environment,

22. The  axtont of thr progrerr  mado by the  Commirrion could  bo reen in the l a rge
numbrr of nrw draft  articlox (14)  which i t  propored, On tho 8UbjeCt  of the
938noral  princiglr8’0, it w a x  c l e a r  t h a t  the o b l i g a t i o n  not  t o  cau8e harm was linkrd
to  the  pr inc ip l e  o f  equ i t ab l e  u t i l i s a t i on  and  par t i c ipa t i on  and that  i t  conrtitutecl
a rpecifia  l pplioation of the principle of freedom of action, The progrocs  made on
articles  9 and 10 concerning the general obligation to co-operate and the regular
exchange of data and information war al80 to be noted, HOWOVOrf  thO80 gOnera
r u l e 8  m u r t  b e  p laced  in  the c o n t e x t  of t he  p r inc ip l e8  of rov8reign  e q u a l i t y ,
terr i tor ia l  integrity and,  more 8pecifically, the permanent  sovoroignty of State8
over their natural rwourcea and their l oonomia activitier,

23, The Commiruion  had alao made good progress on “Planned mea8uro8”  which made up
the t h i r d  p a r t  o f  t h e  d r a f t . I t  m u s t  n o t  br overlooked,  hOW8VOrr  t h a t  t h e  t e x t  o n
tha drawing board wao a draft framework agreement which would onable the Stat88
direct ly  concerned to  negot iate  indiv idual  aqreementr,

24. With regard to  pol lut ion, hi8 delrgation  wa8 looking forward to the outcome of
the Draft ing Committee’8  work on the Specia l  Rapportour'  proporalr  and the
aommrntr  o f  th8 Commirsion a n d  t h e  Genrrrrl Alrembly. Peru would convey to thr
Conunireion  i n  d u e  c o u r s e  it8 r e p l i e r  t o  t h e  que8tionr r a i s e d  i n  t h e  r e p o r t
r e g a r d i n g  t h e  d e g r e e  o f  d e t a i l  t o  b e  i n c l u d e d  i n  t h e  p r o v i s i o n s  r e l a t i n g  t o
pol lut ion and regarding the  concept of  “appreciable  harm”.

25, On the 8UbjaCt of  the  otatus of the  diplomatic  courier  and the  diplomatic  bag
not  aCCOmpani8d  by diplomatic  courier  (chap. V), ho  ra id  tha t  h i8  coun t ry  approvad
the work done by the  Commisrion  on the 8tandardi8atiOn of rigimes appl icable  to  a l l
diplomatio bag8 . T h e  c u r r e n t  d r a f t  w a c  v e r y  comprehonrive, moticulour  a n d  w e l l
wr i t t en , DiV8rgenCO8 subrirted, but  a balanced solut ion would have  to  bo found,

26. tartly, with regard to the work proqrammer hi8  delegat ion would  be  glad to  800
t h r  COmmi88iOn a t t a i n  t h e  a i m 8  8Ot o u t  i n  i t 8  r e p o r t . It had received with
fnterert the propoillalr concorning topics  that  might  be inaludod in the Commioeion’r
long-term programme.
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23, @. PHAN VAN u (Viot NM)  88id that the drafting of the Coda of Crimes
againrt  the Peace and Security of Mankind wa8 an 8xtremoly  impartant and 8180
urgent  tark rinse it would make a major contr ibut ion to  maintaining internat ional
peace and 88curity and to  enruring rrrpect  for the rulr nf law throughout  the
world, His  del8gation conridared thr  def ini t ion of crime8 aqainrt peace contained
i n  a r t i c l e  1  t o  b e  g e n e r a l l y  aacoptablr. A8 other dOlOg8tiOn8  had said,  that
def ini t ion would make for a c learer  ref lect ion in  the Code of the  contemporary
concept of criminal  responribility of indiv idual8  for the  moot grievour  and
dangerour offonaes againet the peace and recurity of mankind, It war therefore
important for the Code to inalude  a general  definition of thO80 offence8 which
w o u l d  itrelf con ta in  c r i t e r i a  for t he i r  aharaatorioation. T h e  c r i t e r i a  r h o u l d
include the  throat  to  the  rurvival of mankind and modern aivilisation and v iolat ion
of human right8 and fundamental prinaipler of international law, That wae why the
constituent rlrmentr  of offence Jhould  bo limited a8 well a8 being defined a8
0108rly 8 8  pO88ibl8,

28, T h e  f u t u r e  C o d e  r h o u l d  enrurr  t h e  i n e v i t a b i l i t y  o f  punirhment for  offencea
against the peace and reaurity of mankind, No motive should 8erve  a8 a
ju8tifiaation f o r  such c r i m e s ,  which rhould be  subject  to  no etatute  of
limitation8~ However, a clear dirtination rhould be mado between a crime aqainet
humanity and certain ordinary crim98. Hi8 delegat ion did  not  th ink that  cr iminal
rO8QOn8ibility  of  indiv idual8  undsr the  future  Code rhould  exclude the
intern&ion81  r88QOn8ibility  of  Stat08 for i n t e rna t iona l  crime8 commi t t ed  by  the i r
own authoritier.

29. Hi8 delegat ion supported the  formulat ion of draft  art ic le8 2,  3 ,  5  and 6 ao
agrerd al the previour  8e88ion, The determination  by the draft Code of what
conrtitutod  a crime mu8t remain independent  of internal law, States  remained
rO8pOn8ible  and could not exonerate themrelvee  from  rerponoibility  alleging that

had punished thors who had committed the cr ime in  quertion,  The
non-app l i cab i l i t y  o f  r t a t u t o r y  l i m i t a t i o n 8  t o  t h e  crimor proh ib i t ed  by  the  dra f t
Code would no doubt increaoe  it8 deterrent effect, Lartly, the guarantee8 provided
in  art ic le  6  would  certa inly  make the draft  more readi ly  acceptable  to  Stator,

30. T h e  Commiesion  had  devo ted  cons iderab le  a t t en t i on  to  tha t  t op i c  a t  i t s
fortieth eeseion,  and hi8 delegation wiohed to make four comments on the new
article@  set out in  chapter  IV,  sect ion C,  of  the  report . F i r s t l y ,  d r a f t  a r t i c l e  4
( O b l i g a t i o n  t o  t r y  o r  e x t r a d i t e ) , wh ich  con ta ined  a  provirion  tha t  h i s  de l ega t i on
eupportod, should  ref lect  the  well-eotablirhed  rule  of contemporary internat ional
law that  war criminals  mulrt  be tr ied and punished in  the  countr ies  in  which they
had committed their  crimer, Tha t  p r inc ip l e  wa8 enrhrined in  numerous  i n t e rna t iona l
l e g a l  inrtrumente, of which he gave eeveral  examples, The future Code should
provide for univeroal  jurisdiction for th8 proeecution  of thoee who had committed
ruch crimeo. The principle  of  territoriality should take precedence in the
a p p l i c a t i o n  o f  c r i m i n a l  j u r i s d i c t i o n ,

31. Wi th  r898rd t o  dra f t  a r t i c l e  7, V i e t  N a m  conridrred  tha t  t he  w
r u l e  applird t o  n a t i o n a l  law, Qeneral  i n t e rna t iona l  l aw  d id  not  o b l i g e  Btater  to
rocogni~o  judgsmrntr handed down by the authoritier  of other State8 in arimin81



A/C,6/43/SR,37
Enqlirh
Page 7

(Mr.)

cams. A State wa8 obliged to do that only if it hrd rigued an intrrnational
convention providing for the obligation in quertion.

32. Draft article 8 rhould not aonrtitute an obrtaale  to punirhment in rO8QOCt Of
an a c t  o r  omirriop  g e n e r a l l y  recognired b y  intern8tional l a w  a8 a  w8r c r i m e  o r  a8 a
crime aqain8t humanity. Laltly,  draft article 10 warn aonrirtent  with the Ntirnberg
Principle8 and with  the  provirionr  of  art ic le  86, paragraph 2, of Addit ional
Protocol  I  to  the  1949 Qenova Conventionr,

33. Viet NM had bocomo a party to the Convention on the Prevention and Punirhment
of the Crime of Oenocido,  adopted by the Q8neral  Arrembly on 9 December 1948. It
considered genocide  one of the mart d8ngarOU8 crime8 l gain8t the peace and recurity
of mankind, On the fortieth anaiverrary  of the adoption of that inrtrument,  it
hoped that  the  Convent ion would be  r tr iat ly  obrarved and that  there  would,
thersfaro,  be no rerurgenae  of genocide.

34, There  were  at111 many diff icul t  quertionr to  be  re8Olved  before  a  general ly
acceptable  rolution  could  bo reached. NOVOrth81088r  drafting of the Code war a
task of conriderable  pol i t ica l  and log81 rignificance. It8 adoption would
conetitute  a major  contr ibut ion to place, reaurity and l ega l  order, Aaaordingly,
the  Commiroion murt cont inua i t8  aativitier  in  that  area snd complete  the draft
C o d e  a8 soon  a8  posrible  a 8  a matter Of  priority, At i t8  n@Xt 8088iOnr  i t  w o u l d
conrider the liet of crime8 againrt the peace and recurity of mankind, defining
t h e i r  conrtituent  elemente,  i n  o t h e r  words, 8ctr a n d  c o n d u c t  of  i n d i v i d u a l 8  i n
reriour  breach  of  i n t e r n a t i o n a l  l a w ,

35. Mr. SW ( S e n e g a l )  raid, w i th  regard  t o  i n t e r n a t i o n a l  l i a b i l i t y  fo r  injurioulr
coneequsnces  arilrinq  out  of act8  not prohibi ted by internat ional  law,  that i t  wa8
no longer necessary to demonrtrate  that the topic ~88 important to the
internat ional  community, for th8 aim wa8 to fill  in a gap in international law with
regard  to  rituatione in  which  the  t r ad i t i ona l  aonaep t  of  internrtional  l i a b i l i t y
wee inoperat ive . S t a t e s  wore  eng8qing inarea8ingly  i n  activitie8  prorenting
serious risk8 t o  o t h e r  Stator, It would be unjurt for innocent victim8 who had
nuffered 8x a reeult  o f  activitier w h i c h  wele l e g a l  u n d e r  i n t e r n a t i o n a l  l a w ,  t o
have no recourse  or be left to rely on purely humanitarian, more or 1088 random
compensation, which would depend on the good will  of the authors of the act8 in
qusrtion,

36. The future  convent ion should ful f i l  two ersential funct ion81 firotly,  it
should  have  a  prevent ive  role  by  making the  author8 aware  of the  ri8k8 to  which
t h e y  eubjected  otherl, and prompting them to  take prevent ive  measures  to  minimise
t h e  e f f e c t 8  of  a n y  accidrntr 88OOIldly, i t  lrhould h a v e  a  r o l e  i n  p r o v i d i n g
reparation, obliging the author of the act to repair the damage, not out of
humanitxrisn concernr, b u t  b y  v i r t u e  of  t h e  o b l i g a t i o n  of  repara t ion  wh ich  c8me
i n to  exiutence  a8 soon  a8 t h e  l i n k  botwern  c8u8e  and  effect  had  boon estrblirhod.
Draft article8 9 and 10 took recount of thO8e two functiona, and their wording wa8
l a r g e l y  a c c e p t a b l e .
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37, Hi8 delegat ion emphari8ed  the importance i t  a t tached to  the quertion of
8OtiVitiO8  inVOlVing QOllUtiOn ri8k8 ,  which murt bo covered  by  the  future
oonvention, The regrettable  aonduat of certain l nterpri8e8 from industrialised
countrier,  which rought to make Africa a dumping-ground for indU8tri81  and toxic
Wa8te8, argued in favour of the inolurion of environmental concern8 in the
aonventionr

38. With ragard to the law of the non-navigational u8e8 of intern8tionrl
watercourres,  he 88id that hi8 country, through which both the 8onrgal  and the
Qambia River8 flowed, war partiaularly  intererted  in the Conunirrion’r  work f-m that
t o p i c . Within the framework of the Organi8ation  for the development of the Senegal
River, Mali, Mauritania and Senegal wore carrying out unprecedented work in the
8ubrOqiOn, adequately illu8trating  the bOnOfit8 that riparirn State8 could derive
from 8y8tematia  co-operation, The Commirrion’r  aativitier  rhould e n c o u r a g e  t h a t
type of co-operation, Aocordingly,  Senegal welcromrd  the approach that the
Commirrion had adopted regarding the drafting of a general framework agreement
f lexible  enough to permit  riparian  State8 to  aonalude 8peaifia  agreements .

39. With regard to the draft Code of Crime8 againrt the Peace and Security of
Mankind, the Commicrian had examined at it8 mart recent rerrion the eixth rOQOrt of
the Special  Rapportour , who had reviewed a number of act8 that might be conriderod
crimes againrt  the peace and reaurity  of mankind. The report wa8 to be commended
for  concen t ra t ing  on  8pecifia irruer. AggrO88iOn  had thur been accepted by the
Conuni88ion a8 a crime l qainmt peaael a qurlification  that warn evident from the
provirions  of rerolution  3314 (XXIX) of 14 December 1974, in which the Qeneral
Asoembly  had  de f ined  aqgrerrion, Qiven that  the  Commirrion haC. had to  rurpend i t8
work on the Code for two decade8 pending the adoption of that Definition, the
inclurion in the draft  of article  12,  which contained the errrntial e lement8  of the
re8olution i n  queotion, wan entirely appropriatr. The 88me could  not be  said,
however,  of  e i ther  the  threat  or the  preparat ion of  aggrerrionr  providing ev idence
of  8UCh activitieo  i n v o l v e d  almoet inrurmountable diffiCUltiO8,  and  ruch c o n c e p t 8
8hould  t h e r e f o r e  b e  t r e a t e d  w i t h  t h e  utmort  cau t ion , Fur thermore , i t  w a r  nacerrary
to avoid enabling certain State8 to commit an rat of aggresrion  under the pretext
of eel f -defence in  the  face  of the  threat  or  preparat ion of aqgrereion,

40. It had alwayc  been accepted that crime8 covered by the Code should be
p a r t i c u l a r l y  reriour onea. The Commisrion must  endeavour  to  en8ure  that  the  act8
i t  i nc luded  a8  c r imes  m e t  t ha t  c r i t e r ion ,  In  tha t  wayl i t  w o u l d  a v o i d  a n y
t r i v i a l i s a t i on  of  t he  no t ion  th rough  a  p ro l i f e ra t i on  of  t h e  rrituations  to  wh ich  it
would apply.

41. Mt. ( B a h r a i n )  said t h a t  h e  conridered  e x c e l l e n t  t h e  Commi88ion’x
plan  to  ertablirh  a  @mall  working group to  formulate  propo8al8  with reqerd to  the
future work programme, The choice  of topic8 for oodification cal led  for
conriderable  care, however. The Commi88ion'e  work in that rerpect  would be
faailitated  if  the rearetariat  completed i t8  rurvey of internat ional  law beforehand.

42. Method8 were an important iroue, In 1987  a n d  1988, t h e  Qenoral  Aorembly  h a d
88ked t h e  CofwIi88iOn  t0 8t8ggOr conrideration Of 8OmO topic8 in  order t o  e x p e d i t e
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itr work. In practice, howover, t h a t  m r t h o d  w a r  affeatod  b y  contingoncier.  B y
ahrnco,  t h e  Commisrion had no t  had t o  aonrider a t  lwagth Vurirdictional  immun i t i e r
of Stator and their  property” or “State rerponribility~*,  and,  a8 a rorult,  i t  had
beon a b l e  t o  d e v o t e  morm t i m e  t o  the aonritlorution  o f  o t h e r  topiar.  Aoaordingly,
it war important to ortablirh  and to obrarvo a five-year timrtablo of work. In
that connection, he wolcomod  the fact that the Commirrion iatrndod  to aonosntrato,
in  1989,  on the  recond  reading of the draft  art ic le8 on the rtatur of the
d ip lomat io  aourior, and,  in  1990,  on the draft articlrr on the  jurirdiotional
immunitier  of Staten (paragraph 655 of thr report). The Drafting Committea rhould
b e  qivon a l l  t h e  facilitier  it nerdod  t o  complrte  i t 8  t a r k  a t  t h e  appropriatr
time, T h a t  Committoo  h a d  a  v i t a l  role t o  play . It was l pprapriato to defino
object ive ly  thr  rerpsctivo funct ion8 of the  Commirrion itrrlf end the Draft ing
C o m m i t t e e  8 0  t h a t  t h e  Commirrioa  d id  no t  booome involved in  fruitlrrr
delibrrationr. On the other brad, the working method8 of the Drafting Committee
rhould be rationalised,  porribly  making more UIO of uomputerm. The Commission h&d
indicated  in paragraph 567 of the report that it did not havo l efficient
information to amem the porribilitior  offered by technology,  A foaribility  r tudy
aarried out  by  the  Sroretariat  would  help  the Sixth Committoo to  take a  drci8ion  on
t h e  s u b j e c t .

43, In connection with the topic of international li&bility  far injuriour
aonrequonceu  arising out of actr not prohibitrd by intrrnational  law, ho raid ho
welcomed  tAa faat that the Commirrion wirhsd to aoncrntrate on rpecific articles.
While it  'd&s ratirfactory that draft articlor had been submitted for its
conridoration,  it wa8 not clear from the report whether difforenaer between  the
memborr of the Commirrion ar to the nature and @cope of the draft attic108  had been
remolvod.

44, Like other  delegat ions , h i 8  delegation  conridored  t h a t  a r t i c l e  1  w&e o f  t h r
utmort importance in that it crratod the framework within which the topic could bo
developed. The word ing  had  boon  changrd  rinco the th i rd  roport,  but  tha t  had  no t
boon rufficient  to remove the gape, ambiguitieo  a n d  area8  of  controvoray. For
e x a m p l e ,  i t  m i g h t  b e  a s k e d  whether  t h e  a r t i c l e  r h o u l d  defino  the rphero of
app l i ca t i on  e i ther  by  re ferr ing  t o  jurirdiction  - e x c l u d i n g  r e f e r e n c e  t o
t e r r i t o r i a l i t y - o r  b y  a p p l y i n g  the c r i t e r ion  of l@appreci&ble  ri8k”, w h i c h  l i k e  t h e
ewprersion  “jurirdiction  of a  S t a t e  ar verted in  i t  by  i n t e rna t iona l  law”, was  open
t o  oubjeotive  i n t e r p r e t a t i o n , Since thr topic w&a of an abrtract nature, greater
precirrion wae r e q u i r e d  i n  f o r m u l a t i n g  a r t i c l e  I, His  delegat ion hoped that  the
Drafting Committee would to-examine the article, with a view both to reflectinq the
var iouo e lement8  of internat ional  law enunciated in  the  arbi tral  award in  the  Trai l
Smelter c&Be  and to making it clearer and more precise,

45, I n  a r t i c l e  2, t h e  terms “risker  and  ‘@appreciable  risk” were v a g u e  a n d
&mbiquous,  a n d  t h e  a r t i c l e  w&8 t h u s  inrpplicablo. Either  those  notion8 should not
b e  mentioned i n  a r t i c l e  1  or  thrir meaninq rhou ld  bo c l e a r l y  d e f i n e d .

46. With regard  to  articlr  3, on at tr ibut ion,  the rrlevant  commentary (para, 68)
w&8 l i a b l e  t o  mirlead  the  reader  i n  tha t  the  provirion  d e a l t  w i t h  a n  a c t i v i t y
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involving rink, rather  than  wi th  t h e  harm that i t  oaurrd. Thora  rhou ld  thorrfore
be a bettor rxplaaatioa  of the OfJOpO of the articlr in thm COmmOntNry,
Furtharmora, artiola 3 rhould iadioato whom the burden of proof lay in a oaao in
which the Btato of origin did not know or had no @~meaaa  of knowing” that an
a c t i v i t y  i n v o l v i n g  rirk h a d  taken plaao i n  itr t e r r i t o r y .  Hi@ dologation  rupported
the proporal to redraft the articlr concornod, in ordor ta  oxprorr the  not ion that
the State of origin rhould not have thr, obli~&tion8  impo8od  on lit unlerr  it had
moanr of knowing that the aativity had taken plaoe.

47. Hir dologation roaorvod it8 porition with regard to artialor 4 and 5, rirlcr it
wan too rarly to anticipate  the rdgime  to bo l &t&bliahod undrr the article8 and
intornatioxal agroemontr on the one hand, and under international law on the othrr,

48. In  rorpoct  of ahaptor  I I  (Prinoiploa)r it would have  boon dorir&bl@ to hrvo
avail&b10  a l l  the arti in which the Spoolal Rapporteur  intended to elaborate  on
the l xirting provirionr, in order to 800 how the ab8tract  prinaipler contained in
draft artialor 6 to 10 would bo tran#fOrmOd into practiaal norm8  of international
law. Since it wan noaorrary to avoid rtating the obviou8  (Wtatrr  are free to
carry out or permit in their territory  any human aativity conridored  appropriate@’
( a r t .  6)j 14... the duty t0 OO-OpOratO  &ppliO# to Bt@tO&  Of origin in rOl@tiOn to
affeated Staten, and ~-AA@* ( a r t .  711, t h e  Commirrion  w o u l d  d o  w e l l  t o
re-oxamine  the provi8ion8  aoncerned and to aonrider the pO##ibility  of oombining
artialo8  7 and 8, whiah ware intorrolatod,  in one draft artiale,

49. Draft l rticloa 9 and 10, which wore crucial to the l ntiro r&gimr and which
rhould bo formulated  in ruoh a way am to conrtituto  a wholo , aalled  for the olo8r8t
rcrutiny. T h r  ourrrnt vorrion o f  art.iule 9  W&I v a g u e  and ambiquou&. T h e  c o n c e p t
of provrntion rhou ld  rolato not only t o  activitier  i n v o l v i n g  rink, bu t  @loo t o  a l l
aotivitiro  aauring tran8boundary harm. Draft artiale  10 rhould ba reformulated in
8implor trrmr, without rrforenoo to the interortr  of the innaoent  viatim  or to the
que8tioa  of negotiation. The term6 8Vpreventionn and l@reparation@@  had dirtinct
meaning8 in law, and oar0 rhould bo sxrrai8od  in dofining thorr concept6 80 am to
ensure that  they wore urrd with preoirion.

50. Turning to the topic of the law oZ the non-navigational  u#e#  of  internat ional
waterc0ur808, he raid he wan glad to note the Special Aapportour’r  belief  that work
on the topic could be oompleted  in fir8t trading by 1991. He welcomed the four
a r t i c l e 8  OUbmittOd b y  t h e  Special  R&pporteur, bu t  had  a  grneral  feeling tha t  t he
problem8 of pollution and environmental protection aalled  for more alaborate
treatment.

51. T h e  o b l i g a t i o n 8  imporcd in  dra f t  arthI@  1 0  r h o u l d  b e  mado IOIBO  e x a c t i n g  80
that they might bo accepttile to a l@rgOr  number of Staten, In that connection, he
ruggerted that l080 aatrgoriaal  wording rhould be uredt it would be preferable to
U#e @@should~@  inntoad o f  ~‘rhall~‘~ Regarding the referonae  to recourse to a joint
commirrion, it would be appropriate to inolUd8 a claurr to that effect, either in
artiale  10 or in an indspendont article.
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62. Draft l rtialo 16 wan of vital importanar  for all Stator, rrpoairlly
watercourro Staten. The dofiaition of thm tarm ~~pollution~~  in paragraph 1 rhould
clorely  follow the definition in paragraph 1 (4) of l rtialo 1 of the United #rCionr
Convention on the Law of the 808 and rhouid bo tran#fOrrOd  to the l rtialo on
dOf initiOn8 a Regarding paragraph 2, ho #aid thrt thr tormr ~~8ubrtantial~~ or
Qoriourl’ wore proforablr to  *0approaiablo’8  for  the purport  of  dofilrirrg  harm. )L# t0
the quertion of determining whothrr the li&bility  ariring from the aauring of
l ppreci&blo harm through pcllutioa COP#titUtOd rtrict li&bilitg,  hir dologation
agrred with the Special Rapportour that violation of the obligation gave riro to
re8pon8ibility  for a wrongful act. In ordrr to make paragraph 2 aloaror, the
boginning  could  be  modifird  to road1 O@Wataraourao  Statw r h o u l d  take a l l  moaruroc
necerrnry to prevrnt the pollution of an international watoraourro  . ..II. Doatrinal
differoncor had led the memborr  of the Commirrion to di#CU## the obligation of duo
diligence i n  t h e o r e t i c a l  tormr, when they rhould bo avoiding that typo of dobato
and conaontrating on the formulation of praatical  proporitionr.

63. Him delegation approved of the thrurt of draft articlo  17 on protection of the
environment of international watercouraea,  but ruggortod that it rhould aomr brforo
artialo 16, that it rhould inaludo roforenco to the obligation to prorotvo thr
environment ,  and that  i t  rhould bo harmonised with the rolovrnt provirioar of the
Convention on the Law of the SOB. Him dolegation rrrrrved itm porition on
article 18, minor the Special Rapportour had promirod to formulato a aomprehonrivo
article on the sub-topia of water-related  hamardr and dangorr.

54, In oonnration with the topio of thr rtatur of the diplomatic aourior  and tha
diplomatic bag not aacompaniod by diplomatic courier, ho wolcomod  the proproar  mado
clt t h e  COIIUd88iOn'8 f o r t i e t h  8O88iOn~ He wan prrticularly  gratified to loam that
the draft artiales had born referred to the Drafting Committea for a roaond
reading. He agreed with the Spocial Rapportour’   that a aonvontion on thr
topic  be adopted, and aonridorod  that the Speaial  RaQQortour had properly
empharimed the importance of funational neco##ity in dotermining  the rtatur of all
type8 of couriers and bag@. While  hi8 dolegation  W&B in favour of l xpaading the
#cope of the draft articler  to cover the aouriorr  and bag8 of international
organi5ation8, it  felt that it wan too late to do 80~ and would tharofore  I servo
i t s  posi t ion on the matter ,

56’ With regard to article 17, ho rharod the virw trkon by #Omo momborn of the
Commiesion  that it was po88iblr  to reach a compromiro  by doloting  the firrt
rentenae  of paragraph I, concorning ;;ho i n v i o l a b i l i t y  of the temporary
accommodat ion,  whi le  leaving ihe remaining text unchangrd,

661 With regard to artialo 25, ha l ndoraed the #ugge#tion  by on0 Qovorammnt that
it 8hOuld  include a provirion  rortriating thr contontr of the diplomatic bag with a
view to avoiding the &burner that had come to light in rrcant  yoarae

57. The acoeptability  of thr proporod aonvontion dopondod to a largr  axtont on
rrrticlo 28. It wan thur nooorrrry  to formulato a tort that took l CoOuat of thr
confliating  interoate  of the ronding Itator and tha tooriving or tramit  Itatar,
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58. In view of the highly aontrovorrial nature of the quortion of l loctronic
@canning, the Committoo muat provide guidanar to the Commirrion. The COIVWfIi88iOn
rhould aontinuo  to Otudy the quortion, without limiting itrolf to the tbwo
alternative8 propo8od by thr Special Rapportour~

59, On the quortion of whothrr or not the trrnrit Btrto rhould bo affordrd the
ramr right8 am the receiving St&to regarding the troahent of the bag, it aermod
roaron&blo  to difforontiato betwrrn the two, in view of the qualitative differoncer
i n  their QO8itiOn8. Xowovor, hi8 dolegation wa8 willing to roaonridor  that  rtanae,
rhould it bo noaerrary to 8trikO a balaaar  botwoon thr intorrrtr  of 811 St&ton
aoncwnad.

60, Thr aurrrnt vrrrion  of artialo 32 had boon imQrOWd rinao the firrt roadinq,
but it rtill did not fully conform to artialo  30 of the Vioaaa Convention  on the
Law o f  Trratior. Hono@,  tho Comnirricln rhould re-rrwnino it,

61. The aritioirmr levrllad at l rtialo 33 wore jU#tifiedr am it led to a plurality
of r~gimar, It rhould bo l ithor dolatod or modified 00 aa to reflect  the
prevailing  view of lltator momborn.

62. Provi8ion8  on ruttlamont of di8puto8  ari8inp  from the interpretation  or
application of the QtOQOOOd convention rhould bo incorporatrd  in an optional
Qrotoaol  I a rolution that had borna rdoptrd for the 1961 Vienna Convention on
Diplomatia Relation8 and thr 1963 Vienna Convantion on Conrular Rolation8.

63. He aonoludod by rtrr88ing  that the topic8 aurrrntly on the rgonda of the
Conuni8rion wore far more aomplox  than had boon the cam in the part, and wore thur
more time-aonruming. Ho urgrd the Committao to hrlp the Commirrion to aacrlorate
it6 work by giving it the kind of guidance nocar8ary  to l naul the 8uace88  of the
United Nationr  a o d i f i a a t i o n  progrmnoo

64. U. Tu1GII1(  (Aurtria) raid that the di8cu88ionr within thr Comniarion  and in the
Sixth Committoe  had clarifird  romo of thr fundamental irruor  rrlating to the draft
Code of Crimea againrt the Poaar and Security of Mankind, by determining that the
inrtrument rhould cover only the moat 8oriou8 crimrr  and that it8 raope of
application ehould be l imited to individual@.

65. One of thr moat important quortion& still to bo rO#OlVed related to thr
etatut@ of a aompetent international criminal juriadiotion  for individualr,  It
would be logical to e#tabli#h an international oourt, mince othrrwitie the Cods
might not have the desirrd offrat, quit0 apart from the problem of divergent
intorpretationr  of its provirion8 by nrtional  court@,  However, it murt alro be
borne in mind that thr topic under con8ideration  wan the mort ‘~politiarl~~  quootion
on the agenda of the Cammi8rion and that it wan intimately linked to the #tat@ of
internrtional  relationa, which prompted ram, dogroo of saoptiairm. If relatiane
continued to improve, it might bacomr  rarirr to reach aqroement  on quertianr  on
which opinion8 were #till divided, Time W&I nmadrd in which to refloat on the
problem8 - aome a t  thorn q u i t e  fundamrntal  - if thrro wan a grnuinv wirh to
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l laboratcr a binding legal inrtrument  and not jurt a declaration, The topic wan
arrtainly very important in a longer-term  per8poativer but it normod  to bo of 1088
inunediato urgenay thaa romo of the other itemr currently  undrr CO&8idOr&tiOn by the
c0mm1r010n,

66, Him delegation oonridorod that  a l l  the ruler  formulated in 19S4  rhould be
reproduced in the prerrnt Coda, although they might have to be adapted to
prerent-day  rrquirementr  by rliminating only w'rat changed oiroum8tanoe8  truly
warrrntod. Him remarkr wore prrtiaulrrly true of annoration,  which rhould appear
in the draft Code am a reparate crime againrt peaceI

67. The relationrhip botwoon thm pro8en~; draft Coda and Qeneral  AOOembly
rrsolution  3314 (XXIX) of 1974 containing the Definition of A9grOOaiOn  wan quite
diffaront from thrt botwoon the prorrnt  draft Code and the Codr of 1954.  The act6
enumerated in thr Definition  of Aggro88ion  were to be con8idered  am guidelinor
dorigned  to help the political  organ8 of thr United  Nation8 and State8 to dotormine
whether  or not l qgro##ion l xi8tod in a rpecific aa88, They had not, howover,  boon
qurrlified  am crimor  againrt peacol It was thur 8urpriring  to road in paragraph 9
of the rirth report by the Igoaial Rapportour (A/CN,4/411  and Corr.1 and 2) that
there wan no longer any ju8tifiaation  for the inalurion  of annexation, which had
boon referred to in the 1984 draft Cod., rinco it was expre88ly mrntionod in the
Definition  Of Aggr588iOn~

66. Him dalegallon aonaurred with thorn mOmber8  of thr Commirrion  who aonridorrd
that annexation rhould be togardod am a crime again&t peace and am OUCh rhould bo
dealt with in a reparate provirian in the draft Code, T h e  variour caaoa mentioned
in the Definition of AggrorrLon  murt bo thoroughly ox&mined in ordor to determine
whether they rhould be incorporated  into the draft Code am orimer againrt peace
&nd,  if 00, in what form, for what might be an adequate guidelinr for the politiaal
qual i f icat ion of an rat am ~~aggre88ion~~ wan not necerrarily  valid for dotermining
that a crimo rgafnrt goaco rhould bo included in the draft Code. The rata ret
forth in thr Definition of Agqro88ion 8houldr  thoreforo,  not automatically be
q u a l i f i e d  am crime6 a g a i n r t  peace. The forcible annexation of a State or of a part
thereof by an aggrerror wan undoubtodly a reriou8 breach of the peace and rhould
thus be provided for in the Code,
of foreign territory,

But much annexation wan preceded by the invarion
If the invarion l vokod only weak protertr  and wan for all

pr&CtiC&l  purpo8e8 accoptod,  an in ths aa of AUOtria and C8echo8lov&ki&  in 1938
and 1939, the l ggreeror concluded the rorier of violation8 of international law
with the annexation  of the territorior occupied, hoping that time would con8olidate
h i 8  COn~U58t, Hirtory  had rhown  that thin might encourage further @c?ta  of
agqrersion  against  other countrioa.

69, In hi8 view,  draf t  art ia lo  11 &a rubmittrd  by thr Special  RapQortour  (Act8
conrtituting crime8  againrt the peace and recurity of mankind) wae one of the core
provisionr  of the draft Code, The threat of aggrerrion murt feature in the draft
Code but murt be 00 alearly defined am ta 5naure that no Itate could uee the
protrrt of a #O-callad throat to jurtify itr own rota of aggrerrion. With reapeat
to preparation of aggrorrion,  hir dologatian wau inalinrd to #hare the view of
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those members of the Commission who regarded the notion as rather vague and thought
that it would probably be difficult to draft any provision relating thereto with
the required precision. With regard to the sending of armed bands into the
territory of another State, such a form of aggression had been prohibited by
international law for a long time, Such acts should be incorporated separately in
the draft Code, and a separate draft article should be devoted to each.

70. The problem of intervention in general was a particularly delicate one and
required further in-depth consideration by the Cominission. Austria therefore
reserved its right to revert to the subject at a later stage. However, as his
country had already been contributing for many years to the fight against
international terrorism, he wished to address the question in greater detail.
Firstly, the provisions on terrorism should form the subject of a sepatate draft
article. However, the delegation of Austria was not in favour of reproducing the
definition of terrorism contained in the Convention on the Prevention and
Punishment of Terrorism of 1937. Its provisions had to be considered in the light
of developments over the past 50 years, and particular prudence was called for in
defining international terrorism, which was the only form of terrorism that should
be subject to the rules of the draft Code. The international community had not yet
succeeded in finding such a definition and for its part the Commission should
restrict itself to giving a description of terrorist acts. The European Convention
on the Suppression of Terrorism of 1977 provided a good example.

71. With regard to the list of terrorist acts as proposed by the Special
Rapporteur, he considered that the text required revision in the light of the
conventions recently adopted on the subject, particularly the Convention for the
Suppression of Unlawful Acts against the Safety of Maritime Navigation and the
Protocol, supplementary to the Montreal Convention of 1971, relating to the
Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation, adopted by consensus in Rome and Montreal respectively in the spring of
1988. The Rome Convention, which had been drawn up on the basis of a joint
initiative by Austria, Egypt, Italy, also referred to General Assembly resolution
40/61 on international terrorism. It would, however, as members of the Commission
had pointed out, be too far-reaching to include acts calculated to damage public
property.

72. With respect to the breach of treaties designed to ensure international peace
and security, the relevant provision should relate only to treaties with a
universal scope of application and cover only the most serious breaches of such
treaty obligations. The Code should also not place States which were not Parties
to treaties relating to the maintenance of international peace and security in an
advantageous position in relation to States adhering to such treaties.

73. As regards colonial domination, the delegation of Austria was in favour of a
general formulation along the lines of the second alternative submitted by the
Special Rapporteur, which perfectly covered that phenomenon without expressly
mentioning it. On the threshold of the twenty-first century, there was no reason
to retain in the draft Code historical forms of colonialism which, at least it was
hoped, would soon be things of the past.

/ . . .
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74. As to the question of mercenaries, the Commission should defer consideration
until the Ad Hoc Committee on the Drafting of an International Convention against
the Recruitment, Use, Financing and Training of Mercenaries had completed its
work. Finally, with respect to the massive expulsion by force of the population of
a territory, such violations should certainly find their way into the Code, but, as
the Special Rapporteur had pointed out, they were situations which came within the
category of crimes against humanity and should therefore be considered in that
context.

75. Turning to the articles provisionally adopted by the Commission at its
fortieth session, he said that he would confine his remarks to article 4, which
related to the obligation to try or extradite. Paragraph 2 of that article
represented a compromise between those who wished to uphold the discretionary power
of the State in whose territory the alleged offender was present and those wishing
to give preference to extradition to the State in whose territory the crime had
been committed. Austria would be in favour of the first alternative, but would
also be willing to accept the second. One example of a provision which might be
useful to the Commission in that regard was provided by paragraph 5 of article 11
of the Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, according to which a State Party which received more than one
request for extradition should pay due regard, in selecting the State to which the
offender or alleged offender was to be extradited, to the interests and
responsibilities of the State whose flag the ship was flying at the time when the
offence was committed. A similar formulation might be incorporated in the draft
Code.

76. Mr. TARUI (Japan), referring to the draft Code of Crimes against the Peace and
Security of Mankind (chap. IV), said that his delegation wished to reaffirm that it
was essential, in order to punish the perpetrator of an act such as aggression, to
establish an international mechanism such as an international criminal court. If
the international community was not prepared to do so, it was pointless for the
Commission to be engaged in the hasty drafting of a code for the punishment of such
offenders. It must proceed with caution, keeping to a legal perspective and
seeking to prepare rules which would be really useful in today's world.

77. With respect to draft article 11 appearing in the Special Rapporteur's sixth
report, before preparing a list of crimes the Commission should bear in mind that
its members help opposed views on a number of important issues, such as the
establishment of an international criminal court, the types of punishment to be
provided for and the theoretical definition of a crime against the peace and
security of mankind. The Commission should consider the matter in greater depth.
With respect to crimes against the peace, the category should not be unduly
expanded and should be limited to offences that could be qualified as crimes
against the peace and security of mankind in the strict sense of the term.

78. Turning to the topic entitled "Status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier", he noted that the Commission
had held constructive discussions at its last session on the scope of the draft

/ . . .
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(Mr.)
l ttialer and the inviolability and immunity of diplomatic courier8 and the
potration  of thr  diplomatic  bag, Ho hopod  that work on the topic would aontinuo
to progrorr  in the ramr manner.

79. Dra f t  a r t i c l e  2 8  (Prtitration  of  the d ip lomat i c  baC) had, a8 in  the put, g i v e n
riro t o  aopiouv aommontr, T h e  throw a l t r r n a t i v r  tsxtr prepared  b y  the  Bpeairl
Rapport8ur took into account the yroviour diraurrionr,  and nono of th8m had boon
ignored. It was to be hoped that the Commirrion would find a rolution to the
problrm  of the inviolability 0: the diplomatic brg which would l n8uro a balrno8
brtweon  the right8 and dutirr of ti.2 ronding Rate, the rraoiving  ritate and the
tranrit  Itatr. A8 for the rrlationrhip  botwron artial8 33 (Optional declaration)
and the four international convontionr in forao, it  rhould br born. in mind that
thcr ba8iC aim Of th8 drrft war t0 COmplOmOnt  thorn in8trum8nt8 and t0 l 8tebli8h a
uniform rdgimo for all aatogorim of diplomatic oouriorr and diplomatic bags, The
Conwnirrion 8hOUld  thOr8fOr8  take car0 not to makr i:hr r8latiOn8hip between
a p p l i c a b l e  aonv8ntionr too  OompliOat8d,

80. Hi8 delegation had followrd with graat intorart  th8 work of ths Commiaaion on
the topic  ent i t led  11Juri8diational  inununitior of Btater  and their  property”,  which
was an important ar8a of international law rlquiring the early adoption of unified
ruler I Hi8 delegation commended the roalirtia  approach adopted by the 8peaial
Rapportour, who had taken care not to go too deeply into theoretical controvorry
while t h e  poritionr of  Btator  remain d i v ided  botweon  t h o s e  rubraribing to  t h e
theory of abrolute  immunity of Btatrr  and there favouring rortriativo  immunity. Ho
hrd  attemgtsd t o  dstormino, on a Oe8O-by-Oa88 b88i8, what type8 Of eCtiVitie8
rhould onjoy rovoroign immunity and what type8 8hould not, The brlrgation of Japan
hoped that  thr  debato would  continua on the remaining i88uer with  a  v iew to
rerahing  balanaod solutione,

81. Japan rttaahod great importanoe  to the topic l ntltlod l’ltato  rO8pOn8ibility”
and hoped that a aoarure  of progrerr would have baon made at the next rercion of
the Commir8io~.

82, Mr. Tu (Qhana) r e f e r r i n g  t o  i n t e r n a t i o n a l  l i n b i l i t y  f o r  injuriour
consequonaer  arieiag f rom ac t8  not  prohibit8d b y  i n t r r n a t i o e a l  l a w ,  raid tha t  hir
d e l e g a t i o n  wa8 inclinqd  t o  th,nk tha t  harm and  no t  rilk rhou ld  bo the batair  o f
l i a b i l i t y , That question gave ria0 none the 1988 to 88veral diffiCultie8  which
rhould be given further thought brfore a aonalucive  approach war adopted,

83. The notion of liability based on the oaaurrenae  of harm (within the moaning of
dra f t  a r t i c l e  1 )  cou ld  r ender  th r  rubject~mattor  too  broad  and  too  d i f f i cu l t  t o
manrlg8 i lawful  activitie,s  aarried out  under the  jUri8diOtiOn of a State  which
might caure 8ppreCiable  harm to other States - although unlikely to do LIO - were as
numezou8  ae t h e y  wore d i f f i cu l t  t o  aataloguo. Tranrboundary harm might L6 caurrd
by rctivitier  which normally were not dangerOu8 by nature and did uot impor, an
obligation of diligence on neighbouring Rat08 when aarriod out in Ltr terrikory of
a given State. Withou t  an  ob l i ga t i on  of  diligencr,  t h e r e  c o u l d  not  be ,  i n  thcl uare
of  an a a a i d o n t ,  l i a b i l i t y  bared o n  f a i l u r e  t o  carry  o u t  t h a t  obligat.Con and

/ , .I
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incurr ing  roperation, baring liability mololy  on harm in the contrxt of the draft
artialom might thoroforo  hrvo the unintmndod romult of brordoning  unduly the
conaapt of the liability  of Btatrm  to the l xtont that activitior to whiah the
obligation of duo diligoncr  had not until now rpplioU  would bo included in the
mcoga of thm draft ecticlo8, It would aoom that that mcopo  mhould bo limited to
activitimm  that am a matter of international publia poliay required rtriat
regulation and ontmilrd liability irremprctive  of fault. The normal ruler elf
liability  would apply to harm aaumrd by activitiem whiah ware outmido  that
framework,

84. If rimk, howovor, warn the governing  priaciplo  in dotrrmining the l xirtmnco of
l iabi l i ty ,  i t  would  room that the  aurront draft artialrm  would  bo muffiairnt to
detrrmino thm roopo of the rubjrct-matter  am limited to thorn.  l ctivitimo whorm
thrre warn m. real likelihood  of appreciable  harm and therafore fell withia thlr
publia polioy  rigime of mtrict liability,

85. An inhmront diffioulty  in baring limbility  l ololy on the ocuur oraao of
apprmcimblo harm warn that much an approach could concmivrbly do away with the
dimtination  botwoen  l ctivitiom for which liability warn incurred on tha bamir of
f a u l t  (wroxagful  aatm, omimmionm  or failure to carry out the obligation of duo
di l igence)  and thome for whiah there war objrativr l iabi l i ty  linked to  the  aoncopt
of publio policy. Thr problem warn illumtratod  by the rule of duo diligonao adopted
with regard to draft articlr 16 on pollution in the draft articler  on the law of
the non-navigational urn08 of iatornational  watoraourror and by the fact thrlit
pollutio? could  vary ~011  fa l l  wi thin  tha maopo of thm rdgimo of mtriot l iabi l i ty
l mtablimhod by the draft artiolom on intoruatio.181  limbility  for injurioum
aonmegurncom  arising out of actr not prohibited  by intrrnational  law. Suoh
conceptual problomm a100 appeared in the currrnt text of draft articlr !i# i f  the
rigimo  of rtrict liability war accoptod, one might ark what room warn loft for the
applioation  of rulom qovarnhag liability ariming  out of wrongful aotm and
omirrions. The fact of injury within the moaning of draft article  1 mhould involvo
l i a b i l i t y  in  so far  am the  aonditionm ou t l i n rd  therein w o r e  matimfied. Thum,
wrongful acta or omimrionr aonmtituting a failure to carry out the obligationa
referred to in draft article8 7, 5 rnd 9 would only l 6tablimh mitigating or
aggravating circummtancmm to ba taken into account in detormininq  the amount of
ropsration under  draft  a r t i c l e  10, B y  applying ditforont concoptm  of  l i a b i l i t y  to
the mtune trmnmboundary injury, draft article 5 undormcorad the uncertainty  am to
t he  na ture  and  bamim  o f  l i a b i l i t y  applicable  t o  t h e  t o p i c  and the t y p e  of
activitiem t o  br regulated  b y  the draft  art ic les ,

85. The obl igat ion to  make reparat ion in the event  of unintended or unforermrn
harm, which arome  logically from thr aoncmpt of l iability bared on harm, might
loosen the umefulnomm  of thm draft erticlrm in rnmuring  co-operation bmtwmen Statom
to prevent injury even with rompoat to activitirm whiah wore found to have
potent ia l ly  harmful  tranmboundrry affrctm~ The notion of rimk war clearly more
muitabla  to m r6gime of provontion rnd co-operation - whiah warn thr l rrential
element of the draft article8 - in oo far am provontion l nd co-operation  could not
pommibly cover al l  activitisa. In that regard, draft artialem 7, 8 and 9 l hould be
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worded  in muah  a way a8 to mhow mos aloarly the obligationa impomod  on Stator
concorning co-operation,  provontioa  and notification and rolatod action8 for
lommrning  harm,

87, If a definitive drcimioa war taken to umo thr word 8gharmfiB  and not @‘rimk” am
thr bamim of liabilityr draft l rtialo 1 rhould bo rondorod in a mannor  that clearly
rhowad that the draft l rticlom rmtablimhrd a dimtinat  area of l triot liability
ongondrring  State rompoamibility. To do so, it war nmcr8mary  to lay down criteria
outlining the ganoral charactorimtio6  for thorn l ctivitiom that l ntailod
e x c e p t i o n a l  rimkm, on the one hand, and on the othar, activitiom whiah by thrir
nature wore not dangoroum but could aaumo  l ubmtantial injury in the l vent of an
acc iden t . In that oonnoction,  him dologation  notod with matimfaction the
intontionm  mtatrd by the #poolal Ilapportour in paragraph 50 of the Commimrioa~m
r e p o r t  (A/43/10). Ultimately,  only a cut-off point dimtiaguimhing tomponribility
under the draft artiolom  from othrr typom of romponmibility  under grnrral
international law would make it pommiblr to dofino clearly the mcope of thr
mubject-matter,

08. Him delegation viowrd favourably draft article  3 (Attribution) belaaumo  it took
account of the problem8 of dovologing  countrirm, which did not alwaym ha-10 the
mmanm  to l ecsrtain the rimkm whiah might ta aaumod by l ctivitiem carried out under
t h e i r  jurimdiation.

09, Qhana warn roady to conmidor now idoar that clarifird thr mubjrct-matter and
laid a tangible bamim for draft articlra  5 to 10 mo that they aould be widely
accepted by the international community.

90, With regard to thm draft articrlrm  on the law of the non-navigational urn08 of
international watercourmer,  him dologation  warn matimfird with thr agproaah  taken by
the Commimmion, which warn to elaborate a framework agrooment  laying down additional
rulom. Howover, the principl~m laid  down in  draft  article 8 (Obl igat ion not to
C-WO~  appreciable harm) and draft article  6 (Equitable  and roamonablo utiliration
and part ic ipat ion)  were mo importsnt  that  they mhould be  appliaablo  irrompectivo  of
the epecific characterimticm  of any watercourme  mymtom and mhould not be dorogatrd
from in mpocific aqremmontm  aoncludod by States,  Thome two draft  articlem
logically impomsd  on Stator an obligation to co-operata in enmuring  optimum
utilioation  of intornatianal watrrcourmom  and obtaining the greatomt benofitm while
protecting the environment  through thm moohanisms grovidod for under draft
article 9 (goneral  obligation to co-operate) and draft article 10 (Regular mxchange
of data and information), The provimion  la id  down in  draft  art ic le  10,
paragraph 2, with regard to data or information “that la n o t  roamonably  availablofi’
wag rufficiontly  flexible to onable Statmm to conclude mpocific agreomsntr for the
snchengr  of confidential data and other  mmnaitivm information in  accordancr  with
t h e  g e n e r a l  o b l i g a t i o n  t o  c o - o p e r a t e  onvieionrd b y  dra f t  articlr  9,

91, The procmdurme  required in rrmpmat of plannod mmamurom (art@, 11-21) wow too
elaborate and thrre  warn a dmgw of unaonmoionablo dolaym aa a rsmult, It would be
unfortunate if Btatrm were to take advantage of their complexity to prevent
implementation  of planned moamurem or @lam to areato the kind of difficultiem that
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gavr simo to froqurnt  chargom  of bad faith among the partiom  involvrd in
conmultat ionm or  nogotiationm  in that  csntrxt, Him deleg8tion  l harod the view of
the ropromentativr  of Braail  that Stator mhould bm loft to romolvo thorn.  important
proaodural quomtionm  among thom8rlvom, The frmmowork  l groomont 8hOUld  br
rortriotrd to l mtablimhing important principlor,  of both a procedural  and a
mubmtantivo  nature, that mumt br taken into aocount la the mpocific agraomontr
concluded by watercourra Stator with regard to Qlanaod umom and moaauromo

92, Him delegation wrlcomod the draft artialrm dealing with pollution and
l nvironmontal protection, In principle,  the obligation mot out in artialr  16,
paragraph 2 (A/43/10, footnote 49) offorrd an l ccoptablo preliminary bamir for
elaboration, Qhana’m  homitation  in fully l ndorming the paragraph am it mtood
atommod from unanmwmrod  quomt~onm  am to where pollution would bo dealt with in the
draft articlmm on international liability for injurioum aonmrquoncor  ariming out of
l otm not prohibited by intrrnational  law, Artlola 16, paragraph 3, indmmd,
rncouragrd much hrritation, Them murt be conmirtoncy in the trratmont  of the
quartion of pollution under both rota of draft articlrm~ In that connrction alma,
him drlogation  had taken noto with matimfaction  of thr intention to bring the
qurmtion  of pollution aarriod by inland watorr  into thr #ma within the purview of
the draft  art ia lrm,

93, The draft Coda of Crimrm againat tho Poaco and Soaurity of Unkind would moat
definitely  have to incorporatr pro-rxirting  concoptm of wrongful auto under qonmral
international  lmw, but i t  was almo important  to  take aaaount of the evolution  of
the law in aroam to br governed by the draft Coda. The draft Coda rhould almo
rocognisr the comprtencr  of judicial organ8 to make dotorminationm  am to when a
ariminal  a c t i v i t y  promcribed  b y  i t  h a d  aomo i n t o  being, Him dmlagation did not
alrarly underrtand  the i n t e n t  b e h i n d  t h e  word8 I’-” i n  art1018 1 2 ,
paragraph 3, Although i t  wmm true that  the Chartor  oonbrrod  on the Ssaurity
Council the primary rsoponmibility for the maintenance of international paaco and
rmcurity, that did not moan that tha Council had l xclumivo compotonco ta Aetormine
whether aqgremmion had taken placr or not. Aggrommion war a matter  of Paot and of
l a w  w h o s e  eximtence was indopondent of  the Security  Council~m  doterminationr. I t
war to be foarod that article 12, paragraph 3, ar currently worded, might introduce
u n d u e  p o l i t i c a l  conmiderationm  on  point6 wh ich  cou ld  bo omtablimho4  b y  the  courtr.

94. Him delegation RUpQOrtOd the concept of including a paragraph on mrrconariom
in the draft articlem, However, thr definition taken from article 47 of Additional
Protocol I to the 1949 Qmnmva  Convontionm had brcome  outdated. POrhaQR  a batter
approach would br to 8dOQt  a drfinition bamod on thr work currently  bring dono to
draft a convention on marcanarimm, On the other hand, a definition of m~rconarimm
might  no lonpor be  necommary  when suah a  convention  amme  into  force, A r t i c l e  1 2 ,
paragraph 4, would then be mufficiont  to bring ~ercmnarimm  within the #cops of the
draft Code.

95, Am to the definition of colonialimmr  him delegation  8uppOrtad  the olm@rvationm
in paragraph8 255 and 256 of the Commimmion~m  rrport,
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96, Artiolem 7 and 8 rairod important mubmtantivo and procrdural  immurm.  Hi8
drlmgation warn in full accord with the noad for the mafoguard8 in quomtion,  Thm
QhraRO ttwam criminal in acoor4ancr with intrrnatinnal  law or 4omomtic law
applicable in conformity with international lawtt in articlo 8, paragraph 2,
validated  thr indrpendrnco  from national law of Off~nCO8 under the draft Code,

97. Lamtly, him drloqation wrlcomod in Qrinciplo  thr elaboration  of a rtatuto for
an international  criminal jurimdiction to try affoncom urrdor the draft Coda, It
WPB not unmindful of the highly political immuor raimrd by the draft Coda and the
no.4 for an international climrte in which rompmat for law was the norm@ in ordar
to avoid drafting a tort that might frcilitato intarvontion under the protoxt of
bringing any given hoad of Btatr brforr that intrrnational criminal jurimdiction~

98’ Wr_. (Madagamoar)  obmervad, with regard to international liability
for injurioum conrequoncrr ariming out of auto not grohibitmd by intrrnational law,
that momt Stator acceptrd the concept  of objmctivo liability only in vary mpecific
camem an4 that activitiom  iavolvin9  rimk wore at111 gonorally toloratod  mince they
were agents of progremm~

99’ Him dolegation  gmerally favoured the concept of iatornational liability
ariming out of the caumal link botworn an aotivity involving rimk and an injury, am
a moan8 of protooting the intornationrl acmmunity from the momotimom  nogativo
offoctm of toahnologlcal  progremml Although it was impommibl~ to draw up an
axhaumtivs  limt o f  dmngrroum activitirm, the Commimmion mhould not complstely
abandon the idea of limting much activitimm, in ordar to encouragm Stat.6 to
conaludo mpecific agrsrmentm  i n  different aroam.

100, The primary goal of the Commimoion mhould bo to elaborate a framework
agreement defining the general principle8 that might guide Btator in drawing up
sprcific agroomsntm. It war in fact difficult, at the ourrrnt stag. of the
thinking, jurisprudence and praaticm of Stator, to know if a given dangerour
a c t i v i t y  a o u l d  &uL,U&Q automatically bring into play  a Btato’r  l iabi l i ty ,  I t
warn earlor to have Oovernmentr acemde to an inmtrumrnt when thm rights and
obligationm were contracted voluntarily, The Commimoion  mhould 9ive greator
attontion to elaborating mochanimmm  for pravonting  tranmboundary harm and to
determining condition6 for reparation that would take into account the riphtm  and
intrromtm  o f  the  innocrnt  vict im. Thr approach taken by thr Special Rapportmur,
keeping under conmidmration both the conaapt of ttapQreciablr rimklt and the concept
of the occurrence of “transboundary  harm”, oeemed aocsptmblo because, on the one
hand, thr causal link brtwoen  the injury and the aativity  involving riuk warn the
bamim of State limbility for activitiem  that were not prohibited and, on the other
hand, tho occwrencr  of harm wae the condition for the l ximtmnce of the obligation
of roparat\on,

101, Tho Bpecial Rapporteur mhould dofino more epocifically the rule6 brought into
play by draft articloe 0 to 10.



A/C.b/13/SR*37
Eaglirh
Page 21

lC2, The draft artialor  on the rtatur of the diplomatic aourirr and the diplomrtia
bag not  accompanied by d ip lomat ic  cour ie r , which aahirvrd l ratirfratary balmao
botwren  the respoative  right8 and obligationr  of the nonding, the tranrit and the
reariving Stat.,  pravidgd  an oxcrllrnt barir for elaborating a future  international
inrtrumont  and a good l xxmplo of tho aodificatOon and progrerxivo dovrlopmont of
the aanvontional ruler in forao and of the international praatiar of Statoa with
regard to  diplomat ic  law,

103, The rrtialeo  of  part  one (Qeneral  pravirionr)  had to  do with prinaipler  or
definitionr  g e n e r a l l y  a c c e p t e d  b y  t h e  i n t e rna t iona l  aommuaity,  The impor tance  of
the freedom of official communicationr (art. 4) and the duty to rerpoat  the lawx
and regulation6 of the receiving State and the tranrit State (art, 5) could not be
over-•mphariard,

104, The provirions of part II were l rrentially intended to guarantee the freedom
and safety of the mirxian entrurted to the diplomrtia courier, R i g h t l y ,  t h e
Cammirrion had gonerally  done no more than to codify the ruler ret forth in the
four  r e l e v a n t  Vienna  Conven t ionr  ( an  d ip lomat i c  relrtionr, an  aonrular rolationr,
on  rpecial  miesionr and  on t3e regrerentation of Stater  in  the ir  rolxtionr  w i th
international organinrtionr  of a univerral  character). To the extrnt  thrt it had
engaged in the  tark of progrexaive development  of diplomatic  law (e,g., by bringing
the etatue of the diplomatia  courier ar much ar porrible  into alignment  with that
of a c¶iplamotia official), it had net exceeded itr mandrte, which was to o&borate
provisionr  likely to enlure the protection of the diplomatic caurior !nd the
inviolability of the diplomatic bag. That war true, for inrtance,  of <he ruler
concerning the perronal inv iolabi l i ty  of the diplomatic  courier (art .  16)  and the
inviolability of tempororv- accommodation (art, 17). T h e  l a t t e r  i n v i o l a b i l i t y  c o u l d
not be inferior to the ,uarantee  provided by modern penal coder againat any
i n t r u s i o n  i n t o  p r i v a t e  domioilor, For that reaeonr hir delegation  aould not
endorrre the oxceptionr provided for in article 17, paragraph 3.

106, In view of the exarnplee offered by recent diplomatic hirtory of abuxe of
d ip lomat i c  privileger  and  immunitirx, the principle of full immunity from ariminrl
juriediction could not be looked upon favourably by the international community aa
a whole, Accordingly, the generalired  principle of functional immunity provided
far in article 113 seemed to offer an acceptable compromise,  even if it might be
@ifficult t o  a p p l y  i n  p r a c t i c e ,

106, Ar t i c l e s  19, 2 0 ,  2 1 ,  2 2  a n d  2 3  a l l  o r i g i n a t e d  i n  principler d e r i v e d  f rom the
convent ional  pract ice  of  States  and prorented no opecial  difficultier.

107, The articles in part III (Itatur of the diplamatia bag) were not, on the
whole, confined to codifying rules already ret forth in the four exirting
d i p l o m a t i c  inrtrumentr  a n d  t a  reflectJz;, the practise  of States in thrt area,
However, only article 28 was truly a source of controversy.  His Qavernment  was in
favour of deleting all of the square bracket@ in paragraph 1 of tire l rtiole, Even
if the word 8~invialable~t  was ufisd in the Vienna Convention&!  only ta ohrraaterire
off ic ia l  correxpandence, i t  was clear  that it appl ied to the  b rg  itcolt,
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Fur thermore, to delete any reference to the prohibition of 811 l x8mination, diroat
or indirect, would be to give undue aanrideratian ta the aonaernl  of the receiving
state - whom interertr wore already ruffiaiontly  taken into UCCOunt by the
prcvieion8  of a r t i c l e 8  5  a n d  25 - to the detriment of the principle of the
confidentiality of the document8 contained in the bag. Laxtly, aa t h e  th i rd  w o r l d
States did not have the rame device8 as the indurtrialimed  State8 for aonduoting
elactrcnic or technical  examinations,  the lack of a roferenae  to the prohibi t ion of
such examinations would put them in a porition of inferiority.

108, The proposal in article 28, paragraph 2, ta extend to all type8 of hap,
including the  diplomatic  bag,  the  checking praaedure provided for in  artiale  35,
paragraph 3, of the Vienna Convention on Conrular Relationr,  departed from the
rules set forth in the diplomatic convention8 in forao, and war inaonrirtont  with
art;.icle 32, according to which the provirionr ret forth in the draft artiolrr
should not tNaffsct  bilateral or regional agreementr in foroeoo. Hi8 dolegation
thortifore reserved ite porition on that paragraph, In any care0 it wa8 rerolutoly
opposed to the use of electronic or other technical dovicar. Moreover, any
conceivable check could be performed only by the oomprtent authoritier of the
r e c e i v i n g  S t a t e , no t  tho se  o f  t he  t ran s i t  State . If the tranrit State had doubtr
tls to  the  content8  of the  bag, it would be incumbent on that State to take the
security measures which it deemed appropriate, inoluding enjoining the diplomatia
courier to leavs it8 territory immediately. If, however, a majority of Stater wore
to declare  them8elvo8  in favour of an examination of the bag, under the aonditiono
provided for in  paragraph 2, the  Commirrion  ohould consider  the  poss ibi l i ty  of
compensating the oending State if the bag war returned to its place of origin.

109. Concerning part IV (Mi8cellaneau8  pravioionr),  ar+,icler 30 and 31 appeerod  to
ba pnrtinent  and  a c c e p t a b l e ,

110, Article 32, which wao intended to ertablirh a rafeguard alaure  having the
sccpe of the claure  provided for in article  30, paragraph 2, of the Vienna
Convention  on the  Law of Treat ies ,  d id  not  prerent  a  problem ar far aa bi lateral
agraemants  wore concorned, As for  regional  agreementa,  i t  sermed that  the
Commiuaion aseignod a broader connotation to thore terma than did Article 62 of the
Chortor, Moreover, in  m e n t i o n i n g  o n l y  b i l a t e r a l  or  r e g i o n a l  agrwmrntr,  i t  s e e m e d
1:o hnve opted in favour of excluding the four Vienna Convention8 from the scope of
dpp: Lcatlon of t h e  a r t i c l e . Xt Eollowed that those Convention8 would aaexi8t  with
t.hc intitrumont to be adopted on the bar18 of the draft articler, It would,
thrafcra, be des irable  to  make i t  c lear  that  the  new rdgime  was  intended to
supplement those Conventionr, and even to modify them on certain points (as war
current ly  t rue  o f  a r t i c l e  28 ,  paragraph  2). L a o t l y ,  a r t i c l e  3 2  r h o u l d  r t i p u l a t e
t h a t  t h e  drsft a r t i c l e 8  did  n o t  a f f e c t  b i l a t e r a l  o r  m u l t i l a t e r a l  agreomonto o t h e r
than the four  Vienna Canvrntiono.



A/C*6/43/8R,37
Englirh
Paga a3

111, Tho errential  gurpoao  of the draft, which was to rrtablirh  a cohrront and
uniform rigime, was rrriourly  affratad by articlr 33 (Optional declaration),  which
would havr the offrat of multiplying the rdgimor of couriorr and brga and of
rprrading oonfuaion  i n  d ip lomat i c  and conru la r  rrlatione, rinae on thr  ram0 rout0
thrro c o u l d  b e  a  c o u r i e r  or  a  bag  under  different rdgimor ( tha t  o f  t h e  ronding
St&a,  that of the tranrit Stat@ and that of thm rrceiving  Stat.),  not to rprak of
the porribility of withdrawal of the drclaration, a# providrd for in paragraph 3,
which, moreovarr wo;lld  take  offact at an unrpocified  time, I t  wao gurrtionablr t o
what extent the articlr in fact l rtablirhod an option of making rrrorvationr  of the
typo which t h e  I n t e r n a t i o n a l  C o u r t  of  Jurtice  had  proh ib i t ed  in  itr ru l i ng  on  the
North Sea cont inenta l  rhrlf CIIOI. A now and wry thorough rtudy of artiolo 33 wa8
thoroforo earrntialr  itr limplo  dolotion  c o u l d  n o t  br ruled o u t ,  i f  i t  prowd t o  bo
aontrary to tho goal of achieving uni?ormity  in diplomatic and conrular law,

112, The draft rrticlor on tha juriodictionrl  immunitior of Btatar  and their
proprrty l dogtod on firrt reading (b/41/10) wora likely  to achiovo a balanard
compromiro  botwoon, on the one hand, the rule of l broluto immunity rupportod by the
dowloping Statas which ,  like the socirlirt Stator, oarriod on commorcirl
activitier  in the intereat  of the rconomia and racial drvrlopmrnt  of thr nation,
and, on the other hand, thr noad to imporo  ccrrtrin limitation@ on thr application
of that rulr which wrro jurtifird by the roguirrmrntr  of international economic
rrlationr, Indrod, developmoat nrodr and rconomic  intrrdopondonco  mado it
impovlriblr  to dirregard the porition of the Wartorn dovrloprd countrirr - whiah
favourrd limited  or functional immunity to the l xtont that they lrft mort of their
uommrrcial  and economic activitirr to thr prlvato roctor - and their inaroaringly
dominant practicor. Moreover, the prinaiplr of immunity from maailuroa  of
conrtraint apart from immunity from jurirdiation,  l mbodiod in part IV, wan an
errrntial  countarwoight to  the rertriationr imporrd on the oxoroiro of
jurirdictional  i m m u n i t i o r  ( p a r t  I I I ) , Thm d r a f t  articlor c o u l d  thrroforr
roaronably  c o n s t i t u t e  a  eat i r fac tory  barir fo r  the e l a b o r a t i o n  of  a  multilatrral
aonvontion  on the togio,

113,  I t  war  unfortunate  that  art ic le 2 (UBO of termr) concornod  only  the  trrmr
"court" and “commercial contract”, It would have born uroful to drfino  at the
outset a number of other term@ used in the draft. That was the caao, for rxample,
for “property” (patrimonial or not?), lbintorrcts" (lrgally protrctod or not? -
a r t i c l e  1 4 )  a n d  “shipe” ( a r t i c l r  16). Thor. trrme rhould have at loart boon the
subject of Interpretativr  provirionr, Thoro contained in article 3 were urrful,
The text of article  18, paragraph 2, on the scopr of the term "ahip" might have
beon added, The interpretation given to the totm “State” rhould bo l gprovod,
becauer i t  w o u l d  c l a r i f y  article  7 ,  p a r a g r a p h  3,

114. Atticlo 3, paragraph 2, apprared to be acceptable in so far aa it provided
that the purpose of the contract rhould be taken into account if, in the practice
of thr State that invokrd immunity, that purpose wao pertinent for dotormining
whether a contract was commoruial  in naturo or not. Such  a  fo rmu la t i on  WI@  l i k e l y
to protect the interertc  of Water oalled  upon to engage in l ctivitiw whioh, while
mooting certa in  cri ter ia  of  tradi t ional  commercial law,  were derignod in  aatual

/ . . .
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faat for the purporr of rorvinq  a publia Intorart and thur mado raarptablr the
rxooption  providrd f o r  i n  a r t i o l r  1 1  (Commorairl aontrratr)l

115, Artiolo o (Stats immunity) aontrimd the fundunrntrl rulr upon whiah all thr
draft rrtiolor  wore barrd. It l ohirvvd an l aaoptablx balrnax  by affirming the
rxirtenao of immunity II a qonoral rule of intornrtional law while l aoommodating
thr rortriativo  l ooptionr l numoratod in part III. The phraro plaaod in  rqurro
braakets (“and the rolxvmt ruler of qoaoral intornrtional law”)  rhould 10 delrted,
bearurr it would moan that the Commirrion had boon unable to oodify the topio,
whiah would concidorably rrduao the roopr of itr work, The modalitior  for giving
l ffaot to State immunity, QrOQOWd  in artiolr 7, rppaared to ba l oooptablo on the
whole.

118, Part III should br l ntitlod ?xarptionr to Btato immunity” rathrr than
“Limitationa  on Stat0 immunity”, boaaur@  it rot forth l xaoptionr to a gonrral
principle of international Irw and not limitationr am ruoh, It might bo oonridmrrd
that thorr l xcoptionr wore too nuaoroux and might rob the prinaiplo  of itr
content a On clomr examination, howovor, the l xooptionr rotainod dorivrd from the
commercial chrraotrr of tho aotivitirr aonridorod,  from the treditionrl prinaiplx
of lel...raF or from the law of thr plaao In which thr injury or d8magr  ooourod,

117, Once thr oritoria rot forth in artialo  3, paragraph 2, wow aaooptod, thr
exception provided for in l rtialo 11 (Commorial aontraatr) no longer oaurod a
p r o b l e m .

llf3,  Article 12 (Contract8 of employment)  would oortainly  proteat loaal  labour and
was thsrofore favourab le  to  dovrloping oountrior, whore n a t i o n a l .  wore aallod  u p o n
m o r e  o f t e n  t h a n  thore of  indurtriali#rd Btator to  take rmploymrnt in thr  rarviar of
Loreign rntitire (inaluding Stat.  l ntitirr),

119, It appeared that the oondition rot forth at tha and of artialo  13 (‘Iif the
author of the act or omirrion was preront  in that territory at the timr of thm aot
or omirrionl@)  was intrndod to l xaludo tranrboundary injury and dunago. If that was
t h e  cam, it would bo derirablr to may 10 l ⌧prossly in thm text und to provide
jurtification  i n  t h e  oommontrry,

1 2 0 ,  Hir dolegation  agrrrd  w i t h  the rxasption provided f o r  in  rrtiale 1 4
(Ownrrvhip,  pormarsion an4 UIO of property), the oxooption aonaorning a l l  forma o f
i n t e l l e c t u a l  a n d  i n d u r t r i r l  property  ( a r t i o l r  15) and the oxooption uonaorning
fiecal  mattere (artials 161, It chould,  howovar, br medo claar that thr latter
except ion waa to  apply  without  pre judice  to d ip lomat ic  law,

121, The provis ions  of art ic le  19  rhou ld  bo linked morr  oloroly to thorn of
artiole 3, paragraph 2, Henos in dstrrmining the oornmrroirl oharacter  of the um
of  t h e  ehip, it was nsoeerary  to refer not only to t’oommoraial  purpoaaull but alro
to the practice of the State oonoornedo Thr rquara braoketa around the word
@‘non-governmental” in paragraphs 1 and 4 rhould thrroforo br deletrd. Purthrrmore,
the wordr @lgovernmsnt  and non-eommoroial  ohrraatrrll were not in rquarr braokatr  

7.
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122,  The oxooption  providrd for in l rtialo 19 roemod fully jurtifiuda St mOrOly
ranotionod arb i t r r t i on  praotiao  a n d  the ruler sot fo r th  by  a rb i t ra t ion  rogulationr,
Qartioularly thorn of ICC and tha convontionr  on international aommrroial
arbitration, Hir dologation  w o u l d ,  howovor,  like t o  IO@ the a d d i t i o n  o f  a
paragraph (d) concorning the rooognition  and l nforaomont of arbitral awards,
bocauro t h o r r  qurrtionr wore rxprrrrly  roforrod t o  the oompotrnt c o u r t  (1.0
rrtialo 54, paraqraph 2, of the Washington  Convention  on the Sottlomont  of
InVeatment  Dirputrr b&worn  Rotator and Nationalr ol: Other Stator).

123, Hir drleqation  fully approvrd of thr porition adoptad  by the Commirrion with
regard  to oases of nationalisation (artiolr  201,

124.  Part IV olarifiod tha QrObh! of immunity  from enooution and aodified the
normo and international praotioo in the atdaLI Itr throw aonrtituent rrticlrlr  were
nocerrary  and adquato, All tha rquaro  brrokotr  in l rtialo 21 rhould bo delrted,
The link between the phrare “or proprrty in which it hrr a logally protected
intorort” and rrticlo 7, paragraph 2, aa wall as rrtiolr~ 14 and 15, rhould be
otrerrrd more clearly in the oommontariea~ The r r q u i r s m r n t  t h a t  thorr muat b e  a
l i nk  w i th  th r  objsot of  t h e  ulaim,  con ta ined  in  paragraph  (a ) ,  wea necessary i n
view  of tho trndonoy of certain orrditorr to offoot a gonoral  l xooution of all the
property of the drbtor State,

125. Articlo  2 3  roemod on thr  wholo  to  ranotion t h e  ponerally-accepted  ruler
oonoorninp the UIO of property  arrooiatod abovr all with the ororoirr of the
rovrrrign  authority of the State, Howover, hir dologation had rrrorvationr  about
paraqraph 2, which warn diffioult to roooncilo  with the wry idoa of prrmanont
protaotion  of aortain  oategoriom of Btato property  and was prrtioularly dangorour
fo r  heav i l y - indrb t rd  Iltatw ,  which might, under prosaurer  be prompted to allooato
romr of thr  QrOtOOtOd property  for thr  rat irfaot ion of the  c la im which wa# the
objoot  of a Qrooooding  boforo the aourt of another  Stat0 aoaordanoo  with
articlr 21, paragrlrph (b), or oonront  to thr adoption of moailurw of oonrtraint on
t h a t  proprrty,

120, The articlae in part V wore aocoptabls  on thr wholo,  The limitationr  relative
to rrrvico of prooors ret fo r th  in  rrtiolo  24 rrnotionod  the  prinoiplrr  urrd in
na t iona l  and i n t e rna t iona l  praotioe  in  the  areae Thr  remr app l i ed  to  article@ 2 5
( D e f a u l t  judgrment), 26 (Immunity from meaaurea  of coercion) and 27 (Procedural
inununitisr), Howover,  hir delegation h a d  rrrervationr  a b o u t  rrticlo 28,
paragraph 2, which appeared  t0 Offer tha QO88ibility  Of a Unilateral  r9atriOtiVe
rpplication of thr provisionr  of the draft rrtiolrr,  which would negate thr
objeotive  of codifying the topic. At moat, it might be porrible  to draw on
article 6, paragraph 2 (b) ,  of the draft. article  on the rtatur of the diplomatic
courier and eubordinatr  rrrtrictive application to rorpoat for the objeot and
purpose of the draft article@, and to the interortr  and obligationa  of third
Stator,  in aooordanor with artiale 41 of the Vienna Convention on the Law of
Troatieo,


