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AGENDA ITEM 1341 REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK OF ITS
FORTIETH SESSION (.waJ&u~J) (A/43/10, A/43/539)

AGENDA ITEM 1301 DRAFT CODE OF CRIMES AQAINST THE PEACE AND SECURITY OF MANKIND
(C.-A) (A/43/525 and Add.1,  A/43/621-5/20195,  A/43./666-5120211,  A/43/'109,
A/43/716-5/20231,  A/43/744-S/20230)

1. UdXX4EANI (Uruguay) said  that  ho would conf ine  his  remarks  to  chapter  IV of
the Commission’s report (A/43/10), 01: t he  s i x  a r t i c l e s  t ha t  had  b e e n  p rov i s iona l ly
a d o p t e d  a t  t h a  Commiseion’e  fo r t i e t h  s e s s ion , o n l y  a r t i c l e  1 2  c o n t a i n e d  a
definition of a specific crime, namely, the crime of aggression, It was a measure
of  the  arduousness  of the  task  that  had faced the  Commiss ion over the  13  eeeslons
devoted  to  the  i tem, that  i t  had so  few provis ions  to  show for  i t s  work.

2, An international penal code such as that which the Commission was seeking to
elaborate  had two undeniable  sources  wi th in  the  Uni ted  Nat ions ,  namely,  the  Char ter
of the United Nations and the Universal Declaration of Human Rights. Ar t i c l e  1 ,
pa rag raph  1 ,  o f  t he  Cha r t e r  reEer;ed  t o  i n t e r n a t i o n a l  p e a c e  a n d  s e c u r i t y ,  a n d  t o
suppress ion  of!  acts  of aqqr-sssion or  o ther  breaches  of  the  peace , A r t i c l e  2 ,
paragraph 3 , added n new concept ,  tha t  of  justics, Chapter VII spoke of
“enforcemPnt  measures” , and it  was well known that unlorcement  or coercion was the
bas i s  o f  a l l  pena l  l aw .

3, The Universal Declaration  of Human Rights proceeded Gram the premise that
disregard  and contempt  for human r ights  had resul ted  in  barbarous  acts  which had
outraged the conRcienco  of mankind, and that  i t .  was  thus  essent ia l  that  human
rights should be protected by the ru.le of law. Naturally,  i n t e r n a t i o n a l  p e n a l  lsw
could  not  be  d issocia ted  f rom that  ru le  of  law, The Pull import of article  28 of
t h e  D e c l a r a t i o n  c o u l d  b e  a p p r e c i a t e d  i n  t h a t  l i g h t . Ho singled out the concepts of
“socia l  order”  and “international  o r d e r ” )  a n  i n t e r n a t i o n a l  p e n a l  o r d e r  c o u l d  g i v e
concre te  form t.o thosn  theoret ica l  aspi ra t ions  of the  Declara t ion, Hut. the Cact
was that , under penal law, t h e r e  m u s t  be abso lu t e ly  c l ea r  dnflnitions  OC wha t
cons t i tu ted  criminal  conduct , and of the corresponding penal ties. I t  was necessary
t o  heqin  by  de f in ing  such  concepts as  peilct!, s ecu r i t y ,  j u s t i c e  and mank ind , Of the
six rscent?y  a d o p t e d  rlrticles, on ly  drL.ir:le  1 2  r-eCurrec1  t.o a  spec i f i c  LuLrn 0T
of fflnw, began  wi th  a  gHllers1 d e f i n i t i o n  dnd  pLovido! R dnscript.ion  of vl;\rioue nct.s
of agg res s ion , w h i l e  unviynqinq vi;~r iclus other- ac!t.:; t.tlnt might.  pc1:;s.ibJ.y  hc inc luded
i n  the d e f i n i t i o n .

4, From that stemmed R se1 ies ol: p~oblsr~~s i n  cleterminirig  wha t  WHI’C!  t h e  active and
pas s ive  sub j ec t s  ol: t h e  i n t e r n a t i o n a l  crime)  what t ype  01 c o n d u c t ,  i n d i v i d u a l  o r
c o l l e c t i v e , const i tu ted  the  key element OC the oEZenc:e; what  penal t ies  exis ted  in
in t e rna t i ona l  pena l  l aw ;  wha t  au tho r i t y ,  o the r  t han  t he  pa r t i e s ,  was  en t i t l ed  t o
pronounce  on  the  conduct  oE the  subjec t  of the  lawt and, above al l ,  what  author i ty
was to  be  ent rus ted  wi th  appl ica t ion of  the  penal ty? Law - p a r t i c u l a r l y  p e n a l
law - wi thout  obl iga t ion  and wi thout  penal t ies  was  unthinkable .
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5, Yet  another  problem was that  of different ia t ing individual  rerponaibility  from
c o l l e c t i v e  r e s p o n s i b i l i t y  a n d ,  i n  p a r t i c u l a r , from criminal rerponsibility  of legal
persona, Uruguay had expressed the view that the Commission lrhould devote itself
to  es tabl ishing the  cr iminal  responeibility  of individuals , Nevetrtholear,  i t
scceptrd  a  poseib ls  appl ica t ion  of the  concept  of  in ternat ional  cr iminal
reoponsibility  to  the State ,  given tha t  cer ta in  crimea were imputed  to  Stater. Hill
country elro  .lupportsd  the inclusion of the crimrr covered by the 1954 draft, and
the inclusion  of other crimex that had rubaequently  boon propored, ruch am
apa&hul,.d,  mercenariem  and damage to  the  environment ,  wi th  due regard  to  the
gravity of the crimes included, which must be such as genuinely to effect the peace
and recurity  of mankind,

6. Pocriblr  conflict@  batwern in ternal  law and in ternat ional  penal law must bo
addressed, a~ well as conflicte  of rovereignty. Uruguayan legirlation  on State
eecurity  and public order adopted An 1972 had replaced the term “the citissn  who”
by the term "he who”, thue  rofarring  to  any person,  whrthor or not  a citisen  of
Uruguay. Thus arose the fur ther  problem of extradi t ion ,  provided for  in draft
a r t i c l e  4, Article 13 of the Uruguayan Penal  Code precluded  extradition for
political crimes, crime@ punirhod f o r  p o l i t i c a l  endr, and Crimea  not  rocognired ar
such  hy n a t i o n a l  l e g i s l a t i o n , A rimilar provirion  war embodied in an international
treaty between South American Stator concluded in Montevideo in 1889.

7, Similar d i f f i cu l t i e s  arose r ega rd ing  d ra f t  a r t i c l e  12 ,  pa rag raph  5. I t  was
not easy to see how and why the decisions of an executive body such a8 the Security
Council  could be binding on the decision6 of a jurisdictional body, whorre  purpore
wae to  enuncia te  the  law, The conflict  would be sti l l  more pronounced in respect
of an in ternat ional  legal  body reaponaible  for  enuncia t ing the  law in  speci f ic
c r imina l  casea* Art ic le  24 of  the  Char ter  conferred on the  Secur i ty  Counci l
primary reuponaibility  for the maintenance of international peace and security, the
very legal  goods l ikely  to  be  harmed by the  crimea provided for  in  thr  fu ture
in ternat ional  penal  code. Under Article 25 of the Charter, Members  of the United
Nations agreed to accept and carry out the decisions of the Security Council. But
it  seemed neither possible nor feasible that a determination made by the Security
Counci l  in  a  speci f ic  s i tua t ion  could  be binding on a  na t ional  jurirdictional  or
legal body,

8. Furthermore, it must not be forgotten that the characterisation of a crime
must include the description of the human conduct which might lead to application
of  a  pena l ty . The Sixth Committee and the General Assembly were aware of the
dif f icul t ies  that  had been encountered  in  def in ing  such apparent ly  c lear  concepts
or expreesiom  aa “mercenary” and “good-neighbourliness”. The crime of homocide
was def ined by in tent  to  cause death ,  yet  the  very concept  of  “death” wa6
notor iously  hard to  def ine  medical ly . Wi th  l ega l  d e f i n i t i o n s ,  a s  w i th  a  ha l l  o f
mirrorr in which the aame image wa8 reproduced an infinite number of timer, each
concept  conta ined  wi th in  itrelf a  fur ther  def in ing concept  which murt in  turn  bu
def ined. He himrelf had once remarked,  half  jokingly and half  in earnest ,  that
mince only “peace- loving” States were Member6 of the United Nations, it was
necessary to  def ine  not  only  the  concept  of  peace ,  but  alro the  concept  of “love”,
in order to determine which State6  were truly peace-loving,
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9, It roamed that the reforonce  to 18crimse  againat the grace and rocurity of
mankind” did not rncompars  human conduct directed oimulLsneouoly  against peace and
againat rraurity. Porhapr c. dirtinction r h o u l d  b e  mado brtweon crimor againet
poaao, crimor  againot security,  and orilnes  againat mankind, Him d e l e g a t i o n
favoured the broadest and moat aomprohenoive torma, provided they wero abrolutely
preciaa  and loft no room for doubt, or that anr doubt8 could easily be resolved.
The Internat ional  Law Commiaaion  and the Sixth  Committoe  rhould  thur  prreovero  in
the work of defining thoao conaertg  aore precirely , w i t h  the ir  cuotomary  d i l i g e n c e
and intolligrnce.

10. m thanked the ropraarntative of Uruguay for hia learned
c o n t r i b u t i o n , Mr, RampanS had been pterent at the inception  of the United Nations
and of itr Sixth Committee, The  Committoo  wl.rhod him every  6iucce8f1 on his return
to hia country.

11. Mr. G& (Hungary) @aid,  with regard to article8  4 and 7 of the draft Code,
that hirr dmlrgation  had from the outret felt that individuals who had committed a
crime  againut  tha peaoo and reaurity of mankind rhould bo tried and punished  first
of all in thr Stat. whore the crime had boon committrd. Hungary did not support
t h e  a p p l i c a t i o n  o f  univsrral  jurirdiction, which was at variance with thr principle
that jurirdiction  in criminal cares murt bo veeted  in the court of the place where
the crime had bron committed, Hir dologation  therefore opporrd the setting up of
any international criminal court,

12, The compromire rolution  propoeed in article 4 wae contradictory and
unaccoptablo, The  wry term “any State” , used in  pa r ag raph  1  o f  a r t i c l e  4 ,  po in t ed
in  the  direction  of universal  jur i sd ic t ion , wherrao the firrt two paragraph8 gave
only preference rather than priority to extradition, The text of paragraph 1 was
wraksnrd by the phraoo “allrgod to have committed”, In view of all the foregoing,
paragraph 3 of article 4 should be deleted.

13. The text of article 7 exemplified  effort@ to reach a compromire solution that
wa6 i n t e n d e d  t o  pleare everyor.eI and hence fa i led  to  be  ful ly  acceptable  to
anyone, The main problam lay in paragraph8 3, 4 and 5, which proceeded from a
pr inc ip le  which  had  not  yet been  recogniard  by internat ional  law.  I t  appeared to
be  a general  pract ice  of State8  not  to  recognise  a  cr iminal  judgement handed down
by a court of another State, except under the relevant terms of a treaty.

14, The Gordian knot of the two articles could be cut only by applying the
t e r r i t o r i a l  principle, Accordingly ,  paragraphs  2  and 3  should be  re ta ined,  the
firot with a reference to paragraphs 4 and 5, and the  second wi thout  the  tex t  in
bracketa. Paragraph 4 wa# l ikely to give rise to  a  eerioue  problem,  as  i t  c lear ly
left scope for double rentencing. The word “ded?ct” in rbaragraph 5 could not meet
the  requirement  of  jurtice, e x c e p t  i n  t h e  caoe o f  closel>  rimilar ayeteme  o f  penal
law.

15. Wi th  r ega rd  t o  a r t i c l e  5,. t h e  t e r m  “acto o r  omireionr”  should b e  ured inrtead
of the term tgactst4, The crimer under dircurrion could occur at leart  a8 much by
omirrion ar by oonvniasion,
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16. Hir d e l e g a t i o n  c o n t i n u e d  t o  beliwve  t ha t  ar t ic le  1 2 ,  on aggreraion, s h o u l d
basical ly  move along the  name lines aa Ger;eral Assembly reso lu t ion  3314 (XXIX),  and
it therefore had no diLficu1t.y in accepting paragraph8  2, 3, 4, 6 and 7. However,
Hungary rhared the doubta formulated in paragraph (1) of the commentary regardJng
paragraph 1 of article 12. No t  on ly  wan itr subs t ance  a  r epe t i t i on  o f  d r a f t
ar t ic le  3 ,  but  the  rubstance  of the  phrase “any i n d i v i d u a l ”  war  ve ry  i nde f in i t e .
Such difficultier could best be avoided by deleting paragraph 1, Moreover, since
the provioionr  of the Definition of Aqgresrion  could not be exhaustive for national
courtts, t h e  p h r a r e  “in p a r t i c u l a r ” Jn paragraph 4 rhould  be  re ta ined.

17, Although the majority of Staten  were in favour of strengthening the role of
U n i t e d  N a t i o n s  organo, pa r t i cu l a r ly  the S e c u r i t y  C o u n c i l ,  t h e y  d i d  n o t  necerrarily
go  ao far  ar t o  a c c e p t  t h e  porribility  tha t  decig.lon@ o f  t h e  C o u n c i l  c o u l d  serve a6
a di rect  basir for the  sentencing act iv i ty  of  courtr,

18. In view of the arguments put forward in paragrnph 120 of the Commiseion’o
repor t  (A/43/10) ,  the Commiraion  should thoroughly  conaider  once again how the
threat of aggrerrion could be eatirfactorily defined am a separate crime. lhat  war
not merely because,  in the Declaration on the Enhancement of the Effectiveness of
the  Pr inc ip le  of Refraining frcm the  Threa t  or Ure of Force in  In ternat ional
Relation@, th rea t  war  c l ea r ly  de f ined  aa an  i n t e rna t i ona l l y  wrongfu l  a c t ,  bu t  allo
because the threat of aggreroion  war more frequent than actual aggreorion.

19, With regard to the  breach of obligationr  under  a  t reaty tlerigned to  enrure
in ternat ional  peace and securi ty , his delegat ion  supposed tha t  the  omirrion  of the
proposed text wae due to the arguments advanced in paragraph 259 of the
Commie6ion’e  r e p o r t , For the  present , Hungary supported that omirrion. He drew
attention to the fact, however, that the proposed enumeration starting with the
phrare “in particular” WM far from complete. Peace and racurity and the
coexis tence  of State@ were  threatened a t  leas t  a8 much by grorr viola t ions  by
certain States  of their commitments under human rights inrtruments  3s by violations
in  r e spec t  o f  dicarmement.

20. Mr...CAfiERQV (Braail!, r e f e r r i ng  t o  t he  d r a f t  Code  of  Cr imes ,  sa id
that  a t  leas t  two of the  ar t ic les  on genera l  pr inciples  showed the  d i f f icul t ies
f aced  by  the  Commission  a8 a  r e su l t  o f  t he  l ack  of  a  bas i c  definition  of
j u r i s d i c t i o n . The  acsumption  tha t  the  Code should be  appl ied  by nat ional  cour ts
d i d  n o t  ~BB p r o v i d e  a8 f i r m  a  basic  a6 i t  m i g h t  reem, f o r  t h e  Jccetion  aroee a8
to which national courts were to be given competence. The  concept of  “universal
j u r i s d i c t i o n ” warn  not  comple te  enough to  lead  to  the  formula t ion  of  concre te
rules. Paragraph (1) of  the  commentary to  ar t ic le  4  expla ined that  the  ar t ic le
r e l a t ed  on ly  t o “the g e n e r a l  p r i n c i p l e s  o f  j u r i s d i c t i o n ” ,  a n d  t h a t  t h e  f o r m u l a t i o n
of more specif ic  rule8  wat3 left unt i l  a  la ter  s tage.

21. I n d e e d ,  b o t h  a r t i c l e  4  a n d  a r t i c l e  7  murrt  be  t aken  a8 vrry p r o v i s i o n a l  in
na tu re , and thur were rather disappointing. Although the pr inc ip le  conta ined  in
a r t i c l e  4  wag n o  d o u b t  c o r r e c t ,  t h e  c o n t e n t  of  t h e  a r t i c l e  was m o d e s t . The State
warn g iven the  choice  be tween inrtituting  proceedingr  and acceding to  a  requert  for
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extradition, and if there were two or more rsquestr  for extradition, the State was
free to choooe among them. Too much weight was given to the State in whose
t e r r i t o ry  t he  i nd iv idua l  was  pre#ent, since in moet case6 that prerence  would be
accidenta l ,  i f  not  sought  by the  individual  for  h is  own rea8on6~ Perhaps  the
excerrive importance  given to the  jurirdictional  power6 of tha t  Sta te  resul ted  from
the  fa i lure  to  #olve  the  general  problom of  ertablirhing  a coherent  pr inc ip le
gove rn ing  a t t r i bu t i on  o f  #uch power6  t o  t he  d i f f e r en t  jurirdictione  t h a t  m i g h t
compete. A clear indication of an order of prio,itie#  among jurindAction6  had to
be inser ted  in  the  Code,  and the  choice  be tween reques t8  for  ext radi t ion  would
na tu ra l l y  fo l l ow  f rom tha t  i nd i ca t i on .

22. T h e  l a c k  o f  d e f i n i t i o n  on t h e  quection of  j u r i r d i c t i o n  w a r  al60 reoponsible
fo r  t h e  l i m i t a t i o n s  of a r t i c l e  7 ,  w h i c h  d e a l t  w i t h  t h e  p r i n c i p l e  nonbira
T h e  a r t i c l e  was t o o  l o n g , and included, in a very incomplete form, elements that
would more easily and properly be treated under the general quertion Of
jurirdiction. T h e  incluoion  uf t h e  non. i n  &~#Lu rule in the Code could
theoret ica l ly  be  juartified  by the  argument  that  any cour t  exercising juriodiction
under the Code would be acting not as a “national” or a “foreign” court,  but a6 an
instrument of a legal community fcrmed by the parties to the Code. However, on
prac t i c a l  g rounds , and in  order for any decirion of  a  cour t  in  appl ica t ion of  the
Code to be above rurpicion, i t  seemed rsrential  t h a t  t h e  q u e s t i o n  o f  a t t r i b u t i o n  o f
ju r i sd ic t ion  should  be careful ly  considered in the  Code,  I f  the  rystem of
prioritiee  i n d i c a t e d  i n  t h e  C o d e  for  t h e  e x e r c i s e  of  j u r i s d i c t i o n  s t i l l  l e f t  room
for  the  exercise  of  more than  one  jur i sd ic t ion , the  par t ies  to  the  Code could  be
called upon to decide which court would actually be empowered to hear the caLa.

23, Two impor tant  except ions  to  the  -us in  i&m rule were laid down in
pa rag raph  4  of  a r t i c l e  7, T h e  f i rs t  excepLion,  ba sed  on t h e  p r i n c i p l e  o f
territoriality, would not be necererry if a proper order for the exercise of
ju r i sd ic t ion  were establiehed, As to  the  second except ion ,  doubts  might  be rsiaed
concerning the concept of a State as “the main victim",

24. P a r a g r a p h  5  s e t  o u t  t h e  i n c o n t r o v e r t i b l e  p r i n c i p l e  o f  c r i m i n a l  l a w  t h a t  t h e r e
should be no dupl,ication  of penalty for the same crime, Equal ly  incontrover t ib le
w a s  t h e  p r i n c i p l e  o f  n o n - r e t r o a c t i v i t y  i n  a r t i c l e  6. His d e l e g a t i o n  WRB n o t
ent i re ly  convinced,  however , t h a t  p a r a g r a p h  2  o f  t h e  l a t t e r  a r t i c l e  was a b s o l u t e l y
neceiseary, since it  dealt  with situations outside the Code.

25. With r ega rd  t o  a r t i c l e  12 ,  on  aqq ros s ion , the question that immedfetely  arose
was whether paragraph 1 was necessaryI The idea  which  i t  conta ined  wa6 already to
be found in article 3, which said that any individual who committed a crime against
the peace and security of mankind was liable to punishment, From the point of view
o f  l e g i s l a t i v e  t e c h n i q u e , each ar t ic le  in chapter  I I  of  the  Code should  be  l imi ted
to  the  def in i t ion  and character isa t ion  of a given crime. Paragraph 1 should
therefore  not  be  inc luded.

26. His delegation agreed with the statement in paraqra,nh (1) of the commentary to
ar t ic le  12 that  i t  would be  advisable  la ter  to  draf t  a  more general  provis ion
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a p p l y i n g  e i t h e r  t o  a l l  crimea, or to a category of crimes covrrod  by the draft
Code, If the first altsrnativr  was accepted, the language of ar t ic le  3  could  be
m o d i f i e d  t o  b r i n g  o u t  m o r e  c l e a r l y  t h e  i d e a  c u r r e n t l y  c o n t a i n e d  in  paragraph  1, i t
be ing  unders tood tha t  the  pr inc ip le  d id  not  apply  only  to  the  crime of aggrersion,
but to every crime in the Code. Art ic le  1  could  aleo be made technical ly  more
precise by being amended to read; “The  crimes under international law defined in
chapter  I I  of  the  present  Code const i tu te  crimes against  the  peace and securi ty  of
mankind”,

27. Summarising the difficulties faced by the Commission in arriving at its
d e f i n i t i o n  o f  aggrrraion, he caid that it had corrtictly  adapted the l snentiala of
the Definition provided in General Aesembly resolution 3314 (XXIX). However, a
l i n k  rtill  h a d  t o  b e  ertabliohed  b e t w e e n  S t a t e  a n d  i n d i v i d u a l  r e s p o n s i b i l i t y ,  s o
t h a t  a n  i n d i v i d u a l  c o u l d  b e  h e l d  accounttible  for  a  crime cha rac t e r i s ed  by  ac t r  that
normally could be conunittod  only by a State,

20, The concepts embodied, but  not  comple te ly  developed,  in  the  Char ter  of the
Niirnberg  T r i b u n a l  p r o v i d e d  a  barir for  t h e  a t t r i b u t i o n  of  rLcponeibility  t o
individuals  for cr imes conotitutrti  by acts  of a Sta te ,  An individual  would be
r e spons ib l e  fo r  hav ing  con t r i bu t ed ,  a s  a  l e ade r ,  organizor,  i n s t i ga to r  o r
accompl ice ,  to  the  conuniaeion  of an act , That  cont r ibut ion  - and it must  be  (In
important one - would be the criminal act for which he should be triad and
punished, The same reasoning might be applied to other crimes, in particular
cr imee again6 t peace *

29. A re la ted issue  was  the  connectim  between determinat iona  by the  Secur i ty
C o u n c i l  o f  t h e  sxir’;ence o r  ntin-existence  of  aggression  and  t he  exe rc i s e  o f  t he
jurisdiction of courts under the draft Code, I t  was  h i s  de l ega t ion ’ s  v i ew  tha t  a
determination of aggression by thr Security Council ehould  be binding on any court,
nat ional  or in ternat ional ,  because  the  draf t  Code,  in mdttero per ta in ing to
aggression,  would  hold  the  indiv idual  - as  leader ,  organiser ,  inrtigator or
accomplice - respone1ble  f o r  p a r t i c i p a t i o n  i n  a c t s  cl,mmitted  b y  t h e  S t a t e , Unleoa
such a determination by the Security Council was made, a ccurt could not act. It
was  d i f f i cu l t  t o  imag ine  t ha t  a  cou r t , i n  app l i ca t i on  o f  t he  Code ,  pa r t i cu l a r l y  a
n a t i o n a l  c o u r t , could be empowered to try and punish an individual for an act of
aggression if the Security Council  had not determined, under tha Charter, that
aggression had been committed by a State.

30. As work on the draft Code proceeded in the Commisfiion,  the complexity of the
tasks  became increasingly evident . His  de legat ion  would  cont inue  to  co-opera te  in
e f fo r t s  t o  a ch i eve  t he  be s t  pos s ib l e  r e su l t s . It would be up to the General
Assanbly, w h e n  i t  r e c e i v e d  t h e  f u l l  t e x t , to determine whether the work should be
continued, and to give the Commission the political guidance so rarely naeded on
tha t  ma t t e r ,
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31. ldr. (Egypt) raid that article 4 of thr draft Code, ae prOvi8iOnally
adopted by thq Commiarion at itr fortieth rerrion, embodied  Y pr inc ip le  tha t  had
had many proordrntr, Whilr  hia d&lrgrtion  concodod  t h e  nood f o r  8peCial
conridoration  to bo givrn to the rrquert for oxtradition of the State in whore
territory the crime had bern committed, it alro agrood with there who had called
for an order of prioritirx  to be l xtablixhed in rrrpoct of extradition, P r i o r i t y
should  be given to the Btato in whore  territory the crime had be.3 aommitted,
followrd  by tha Btrte  whorl  interortr or the intrrrrts of whore roprorentativer  had
born dirrctly  prrjudicad,  than tho State of whiah the offender was a national,

32, Paragraph 3 of artiolr 4 dealt with the porriblr  l rtablirhment of an
i n t e r n a t i o n a l  c r i m i n a l  courb, That rhould be done in ruch a way aa not to dotract
from thr comprtenao of national court] in rerprat of ruch crimer, and rocourao to
internatiorLa1  jurirdiction  rhould be optional , The precehrntr  srtablixhod  i n  t h a t
field indicated that ruch an approach would be aucceaaful,

The p r i n c i p l e  o f  -Ati i n  Pup, in  a r t i c l e  7  was b a r e d  o n  conridcrationa  ot
iktice and equity that were unimpoaahablo,  Its l ppliaation rhould, however, take
into acaount bilatorrl  and multilatorrl  l greL,nenta on the execution  of judgemrntr,
since the predominant trend wSI not to recognire judgementr handed down in foreign
Courtlr in thr l b8enCe of an agreement e8tabli8hinQ  ruch rocoqnition, The queetion
of the rxirtence  or  non-exir t rncr  of 6uch agreomentr  8hOUld  therefore  bo referred
to in paragraph@ 2 and 4,

34. The concept of an act which war criminal in accordance with international  law
or darnertic law appl icable  in conformity  wi th  in ternat ional  l rw (ar t .  8, para, 2)
was generally concoded to be valid and did not require reaffirmation in th?, preoent
context. The  audition of the  exprearion “applicable in conformity with
intrrnational  law” war al80 ruperf luous, inarmuch  a8 t h e  lawr o f  a  State were
a lways  in  conformi:y  w i t h  t h r  rules of  intrrnational  l aw a8 embodied i n
pro-sxirting  convention8 to which the State wax a party, Egypt vrould appreciate
clarification from the Commirrion  a8 to thO80 care8 covered by the expreerion 90
tha t  i t  could  be t tor  drtrrmine ite underlying  meaning.

35, Hi6 delegation aoaociated iteelf  with those members of the Commirsion who hsd
exprersed  doubts about the need for paragraph 1 of articlr  12, on the crime of
aggrerrion, That paragraph wa8 an unnecersary  repetition of article 3, Art ic le  12
alrra raired the ‘quartion of enabling national court6  to characterise am agqre#xion
act8 other than those lirted  in paragraph 4, According ruch a  facul ty  to  nat ional
cour t8  would  be  inadmiseible,  for i t  would  be  in  conf l ic t  wi th  thr  basic prirxiple
of criminal law nullwnn-&g@. The characterisation ot
crime0 and the  OSt8bli8hmOnt  of  penal t ies  wa8 wi th in  the  competanco of  the
legislature  and not of the judicial authority, which had merely to apply the
provioionr  laid down by the legirlature,

36. Hi8 dolegation had yet to reach a final drcirion  with respect to the matter of
linking the application of tho draft Code to the operation of the Srcurity
Council . IVo c o n f l i c t i n g  apprOaChe8 were  involvedt the need to eeparate the
judic ia l  funct ion f rom the execut ive  funct ion8 of the  Counci l ,  and thr  view that
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t h e  d e c i s i o n s  o f  t h e  j u d i c i a l  orqrn uhould b e  rubordinutod  t o  thoao of  the Counci l
in regard to resolutions determining thr rxirtrnco  or non-rrirtrnce  of tggrOamiOna
Hir d e l e g a t i o n  lsquirrd  m o r e  t i m e  i n  o r d e r  to  exmino  the conraquencer  tha t  wo;rld
flow from the adoption of either of thoao approachrs,

37. MrLYQXGU  (Romania), t u r n i n g  firrt t o  thr r t a t u r  o f  the d i p l o m a t i c  courier  and
the diplomat ic  bag not  accompanied by diplontrtic  courier,  ra id  tha t  the  adopt ion  of
an international logal inrtrument  providing l oohorent and uniform rigimo on the
subject would - g i v e n  the p r a c t i c a l  dirficultirr  t h r t  h a d  arirm i n  the
implementation of tL0 four relevant Convontionr - have a  poritfvo  i m p a c t  o n  the
mrintonrncr  of normal  re la t ions  and t ruot  between Strtrr,

38, Althouqh the  text w&e not intrndad  to  cover  thr  off ia ia l  communicat ion8 of
i n t e r n a t i o n a l  organirrtiona, t h e  fact  t h r t  many  Statea, pa r t i cu l a r ly  headqua r t e r0
Strtrs,  tmnded to  acco rd  the  same  t r e a t m e n t  i n  tha t  reapoot to  intrrnational
organ i r a t i on r  aa t o  d i p l o m a t i c  miarions  meant  t h a t  t h e  orgrnirrtionr  w o u l d
indirrctlsy  benefit from the adoption of thr new inrtrumnt,  The  draft l rtlclrr in
aomo  inetancer  improved on exis t ing  rules, t h u r  c o n t r i b u t i n g  t o  the progroasive
devrlopment  of in ternat iona l  lrw, The text  nought  to  mainta in  a balrncr  botnern
the l e g i t i m a t e  i n t e r e s t  of the  mending Strte i n  rnruring the i nv io l ab i l i t y  of the
diplomatic bag and the recurity interomtr  of the rrcoiving  and tranrlt Stator,  Tho
draft articles  rhould tako the form of a convention, which rhould bo adopted at 8
d i p l o m a t i c  conferencr  of plenipotenirrierB

39. W i t h  rrgard t o  s p e c i f i c  articloe, hir d e l e g a t i o n  agrrod t h a t  t h e  wordr “by
cu6 torn” in  ar t ic le  6, paragraph 2 (b), tahould  bo dolotod. Any modificrtion  by
State6 of thr  facilitise,  privilegor  and immuni t i r r  for thoi r  d ip lomat ic  cour iers
a n d  d i p l o m a t i c  bagr s h o u l d  b e  mado  eolely  by  ag reemen t  brtwoen  t h o  Stator. In
addi t ion , the phrarr “provided that  much a modif ica t ion ir not  incompat ib le  wi th
the object and purpoxo of tho prar8ont articloa” WIB vague and could bad to a
mirundorrtrnding,  since no limits were l strbllrhed regarding tho modificationr.
Accord ing ly ,  a  fo rmula  rimilar to  t h e  lenquaqo of  article 47, pa rag raph  2  (b), of
tho 1961 Convrntion on Diplomatic Rolationr  rhould be used, allowing Stator to
agree on a regime more favourable than the one ertabljrhed  by tho Convention, but
wi thout  res t r ic t ing  the  psivilegsr  and immunitirr  of the diplomat ic  cour ier .

40, W i t h  rngt!rcl  t o  ar t ic le  9 , he believed that porronr  who were, nationalr  of, or
w h o  renided  i n ,  the tranrit.  6t.at.e  shnuld  n o t .  be p e r m i t t e d  t o  b e  appoint.ed  RR
dip lomat ic  couriers, unless  80 a g r e e d  i n  advrnce. With respect  to  article  12,
paregraph 1 ,  t h a  ward6  “or n o t  accoptnble” r h o u l d  be daletsd, nince  t h e  d i c t i n c t i o r
between a  psrnon  declared  g-a.roQna.no&..grata  and a  person declared  not  ecceptable
d i d  n o t  a p p l y  i n  t h e  case of  a  d i p l o m a t i c  courier.,

41, I n  a r t i c l e  1 4 ,  t h e  provision r e g a r d i n g  the r i g h t  o f  e n t r y  i n t o  t h e  t e r r i t o r y
o f  t h e  rrceiviny S t a t e  o r  tranrit Btsto  wem f o r m u l a t e d  t o o  b r o a d l y ,  whereem i n
a r t i c l e  7  t h e  r i g h t  of Y Stats to a p p o i n t  a  d i p l o m a t i c  courisr w&e n o t  a b s o l u t e ,
The formulation wae obviourly too broad in the cam of a State that was not
rocognisod, Reference  ohould  be  made in  ar t ic le  14  to  article@  9 and 12,  extendinc
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the applicability of those articles to the transit State. The text should also
stipulate that entry into the territory of another State must proceed in accordance
with the latter's regulations.

42. The second sentence of article 17, paragraph 1, should be deleted. The second
sentence of article 18, paragraph 2, also should be deleted, since the extension or
withdrawal of immunity from jurisdiction could not be contingent upon an element as
variable and uncertain as insurance. With respect to article 22, paragraph 4, it
was also important to guarantee immunity in respect of the execution of a judgement
in criminai proceedings, in case the courier enjoyed immunity only in respect of
acts performed in the exercise of his functions.

43. In article 28, paragrapi.  1, the words in brackets should be retained. In
paragraph 2, the reference to the transit State should be deleted, but the
reference to the consular bags should be retained, to ensure that the inspection
measures were limited exclusively to the consular bag. If the reference to the
latter was not retained, the portion of the text relating to the use of electronic
or other technical devices must be deleted. Lastly, in article 12, the right to
declare a diplomatic courier persona non orata should also be extended to the
transit State.

44. Turning to the topic of jurisdictional immunities of States and their
property, he said that the draft articles did not properly balance the interests of
the foreign State and those of the State in whose territory the question of
immunity arose. The draft articles reflected a restrictive interpretation of State
immunity based on an anachronistic classification of the juridical acts of a State
as acta iure-imoerii  and acta iure sestionis. Only by adopting generally
acceptable s,lutions reflecting the practice of all States would it be possible to
elaborate a multilateral convention.

45. States increasingly were undertaking economic activities outside their cw4'3
borders. His delegation considereri  that the State should enjoy immunity from
jurisdiction in the light of the fundamental principles of sovereignty, equality of
rights and non-interference in the internal affairs of States, principles on which
the concept of the immunity of States and their property was based. Furthermore, a
State which was not involved in the performance of particular juridical acts
should, along with its property, be immune from jurisdiction with respect to all
claims arising out of the juridical acts in question. Under most national
legislations, a State did not participate in commercial or economic undertakings as
a sub:ject of civil law.

46. Turning to the specific draft articles set forth in the Special Rapporteur's
preliminary report (A/CN.4/415), he said that the concepts in articles 2 and 3
should be c.ombined  in a single article. A universally acceptable definition of the
right of a State to own property should be included in the text, given the many
specific or implied references in the text to that right. In article 6, the words
in brackets, "and the relevant rules of general international law", should be
deleted, since the principle of State immunity should be defined as precisely as

/ .*.
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possible, without reference to concepts that evolved in time and were not
unanimously accepted. Of the two alternatives proposed for the title of part 111,
his delegation preferred *'Exceptions to State immunity". In article 11, the words
"the State is considered to have consented to the exercise of that jurisdiction in
a proceeding arising out of that commercial contract, and accordingly" should be
deleted. The waiver of immunity in the case covered in the article was based on
the fact that a contract had been concluded, and the State did not have to consent
to the waiver.

47. Ar t ic les  12 , 13 and 16 should be deleted altogether, since they unjustifiably
broadened the range of exceptions to the rule of State immunity. The exception to
State immunity established in article 17 should apply only where the State was a
participant in a profit-making company or other collective body. -In article 18,
the words "non-governmental" should be deleted, since the word "commercial" more
clearly defined the situations covered by the article. In article 19, his
delegation preferred the phrase "commercial contract": the alternative, "civil or
commercial matter", prompted a restrictive interpretation of the principle of
immunity. In article 21, paragraph (a), the words "and has a connection with the
object of the claim, or with the agency or instrumentality against which the
proceeding was directed" should be deleted, in order to permit the more effective
application of the principle enunciated in the article. In the introductory
paragraph, the words in brackets should be retained.

48. With regard to article 22, he observed that a waiver of immunity by a State
with respect to certain measures of constraint had political significance, and
could have serious consequences. Accordingly, the article should stipulate certain
conditions to be met where immunity was waived, for example, tha,t the waiver must
be provided in writing, expressly stated and unequivocal.

49. To accept the option provided by article 24, paragraph 1 (d) (ii), would be
equivalent to abandoning all formal conditions. Accordingly, only the options
available under subparagraphs (a) and (c) should be retained.

50. With regard to chapter VIII of the Commission's report (A/43/10), he said that
his delegation would express its views in the working group established under
paragraph 6 of General Assembly resolution 42/156.

51. Lastly, he welcomed the publication of the booklet "The Work of the
International Law Commission" and hoped that the French version would be issued
without delay. An analytical index should be prepared to facilitate its use.

52. Mr. MIRZAIE-YENGEJEH (Islamic Republic of Iran) said that the idea of taking
action against those who resorted to war of aggression and against war criminals
had developed after the First World War, and had gained greater currency through
the Charter and Judgment of the Niirnberg  Tribunal. Although the Niirnberg  Tribunal
had provided a useful starting-point, it had not led to the establishment of a
permanent judicial mechanism for the prosecution and punishment of aggressors and
war criminals. The mandate entrusted to the Commission to prepare a draft Code of
Crimes against the Peace and Security of Mankind should be seen as affirming the

/ . . .
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internat ional  aommunity’r doair to se t  up a permanent  judic ia l  mechanirm for  that
purpore  *

53, Him dolegation attached great Importance to thr Commirrion’r  work on thr draft
Cod., a n d  urged i t  t o  vpproaoh the t o p i c  o n  a  priority  barir, I t  b e l i e v e d  t h a t  a
lagal inrtrumaat in  t h a t  fiald c o u l d  ba of  v i ta l  importanaa  in  pravanting  tha  uoa
of forca in intsrnatioarl  ralationr  and in datarring individuals and Strtar  from
committing  orimar  agrinrt the paaaa and srcurity  of mankind,

54. Hi6 dalagation notad wi th  ratinfaatioa tha t  t ha  Commirrion  had  provirionally
adoptad  articlar 4, 7, 8, 1 0  a n d  1 1 , A l though  t ha  artialar saanad t o  corre8pond
ClO8ely  to tha fundamantal aim of tha draft Coda, roma of tha proporitionr rdvancad
in  ohapter II of  t ha  draft  required oommont,

55, Conoarning t ha  dafinition  of aggrarrsion in  pa rag raph  1 of artiala 1 2 ,  h i 8
da l aga t i on  f a l t  t ha t  t ha  i n t e rna t i ona l  j ud i c i a l  funct ion  in  oriminal law should  b8
indapand8nt  of tha  anaoutiva  funot ion  of tha Baourity  Counci l . Aooordingly,  t h a
draft Coda ehould  provida an indapandant dafinition of l ggrarrion. Howavar,  i t
would ba battar to avoid langthy  diroursion  of 8UCh a d8finitiOn and to raly in thr
maan time on tha li8t of act8 u,C agqrarsion containad  in Qanaral  A88ambly
resolution 3314  (XXIX), with th8 proviro  that tha liet  wa8 not axhaurtivr,

56, Hi8 daleqation  favourad t h e  inclurion  of  t h a  t h r a a t  of  aggro8rion a n d
praparation of aggrarrion a8 saparata par8graph8 in tha draft l rticl88, einoa 8uch
provirionr  would  ba of vi ta l  importanc8  in thr datarrance and pravant ion of
rggrerrion. At tha  88ma tima, the draf t  Coda rhould  clarrly  dirtinguioh between
tha thraat of agqrerrion and prrparation  of aggmrrion  on the one hand, and
preparation for 88lf-dOf8nC8  on tha othar,

57, Annotation in all it8 form8 should ba reqrrd8d  a8 a crimr against peace and
rhou ld  t ha re fo ra  ba i n a l u d a d  a8  a  saparat8 orimr i n  the  dra f t  COd8.

58. T h e  prinCipl8  of  non-intervention  wa8 a  deep-rootsd  and  ::niverrally  accept8d
principl8  o f  int8rnational  l a w , and had ba8n inHorporat8d  in  the Charter  of  the
U n i t e d  N a t i o n 8  a n d  88varal o tha r  intarnational  &dcumante,  irr a d d i t i o n  t o  varioue
d e c l a r a t i o n 8  and rerolutionr  adopted  by tha  Qmeral  A888mbly.  I t  w&e thus
p e r t i n a n t  to  i n o l u d a  intarvrntion  i n  a  raparate pa rag raph  in  the p r o p o s e d  l i s t  o f
CKim88.

59. A8 to th8 lagal content of the COnCapt of intervention, hi8 delegation took
t h e  v i ew  tha t  t he  de f i n i t i on  g iven  by  t he  Gene ra l  A88embly in  i t 8  recrolution
2625 (XXV), containing tha Daclaration on Principleg of Intarnational  Law
concerning Friendly  Relations and Co-op8ration  among Stataa, 8hould be conoidered
the barir for a d8finition of the concept in the draft Code,

60. While s u p p o r t i n g  t h e  viaw tha t  tha  broaoh of obligatlonr  under treatier
d88ignad  to enIur8 intern&ion@1  peace and security rhould  be included 81 a crime
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in the draft  C o d e ,  his  delegation nharod the  v iew that cart chould  bo taken ta
guarantee  thut r3tatcrr  not particr to a treaty on the maintenance of pcacc and
cccurity wcrc not placed in an advcntagcouc pocition  via-k-vu  Statcr which had
cigncd ouch a treaty,

61, In supporting t.hc inclurion  of colonial domination in the draft Coda, hir
dclcgat ion  took the view that it8 definit ion rhould not bc rcr t r ic tcd  to  h is tor ica l
forma of colonialicm, but rhould crtcnd to any other form of domination, With that
aoncidcration in mind, it favourcd the scaond altcrnativc  of draft article 1.1,
paragraph 6, proporcd by the Special Rapportcur , which was in liar with tho wording
of rclcvant Qcncral A8rcmbly  rcrolutione,

62, In hfa dclcgation’s  opinion,  mcrccnar icm should also bc inc luded in  the  draf t
Code, d c e p i t c  d i f f i c u l t i c r  relating  to the c r i t e r i a  of rccruitmcnt,  t r a in ing  and
compcncction. It  war to be hoped  that the Commircion would find an appropriate
rolution to  the problem,  preferably in  the form of a ccparatc  provicion  in  the
d r a f t  Code, Regarding the definition of a mcrccnary, it was inrufficicnt to rely
on Additional Protocol I to the 1949 Qcncva  Convcntione,  rinoc the Protoaol applied
only to mcrccnarism in time of war, The  draft Code should provide  a broad
definition which would aleo be applicable to mcrccnarism in peaoctimc,

63, Scriouc consideration should bc given to the cuggcction in paragraph 275 of
the Commireion’c  report (A/43/10) that ouch actr am the marcivc cxpulcion by force
of the population of a territory and the implanting of ccttlcre in an occupied
territory in order to change that territory’s demographic  composition rhould be
i n c l u d e d  i n  the list, They chould indeed be included in romc appropr ia te  form,
either under crimes  againrt ycacc or under crimco againct mankind,

64, International tcrroricm wan a very scriour and compiicatcd  irouc  for the
international  community. Apart  f rom the t ragic  to l l  in  human l ivcc  and the
dioruption of cocial and economic dcvclopmcnt, international tcrrorirm impcrillcd
the r c c u r i t y ,  independence  a n d  t e r r i t o r i a l  i n t e g r i t y  o f  Statcc, a n d  c c r i o u r l y
jcopardiacd in ternat ional  pcacc  and eccurity. I t  e h o u l d  thus f i nd  an  app rop r i a t e
place in the l iot  of crimcc against the pcacc and rccurity of mankind, and an
accurate and comprchcncive definition chould  be provided by the Commiraion, In
tha t  connect ion ,  i t  rhould  bc  borne  in  mind tha t  in  the prcviouc  two decades
international terrorism had reached new dimcncionc and emerged in different forms,
with State terrorism ac itc moat harmful and deadly manifcrtation. T e r r o r i s t  a c t s
on a large ccale and ucing  modern means had been perpetrated with the aim of
d o m i n a t i o n ,  o r  i n t c r f c r c n c e  in  t he  i n t e rna l  a f f a i r s  o f  S t a t cc ,  and  any  de f in i t i on
should  pay due a t ten t ion  to  that aspect  of the problem, Ano the r  cons ide r a t i on  was  I
the legi t imate  r ight  of pcoplcc  to  rtrugplc for  independence ,  aelf*-lctcrmination,
and freedom from the yoke of colonialicm, domination and racirm, That  r ight  war
deeply r o o t e d  i n  intcrnationcl  l aw, and war  rccogniaed  i n  scvcral  i n t e r n a t i o n a l
inrtrumento. In  the d e f i n i t i o n  of  i n t e rna t i ona l  t c r ro r i cm,  t he r e fo re ,  a
dictinction  rhould be drawn bctwccn that phenomenon and the right of pcoplcc to
nat iona l  l i b e r a t i o n ,
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65. Hi8 dclcqat ion war  in  fu l l  aqrccmcnt  wi th  the conacnsuo  reached wi th in  the
Commiorion that every crime charactcri8cd  aa a crime against mankind 8hould be
i n c l u d e d  i n  a  rcparatc a r t i c l e  i n  the d ra f t  Coda , I t  was to  be hoped tha t  other
crimcr  proporcd for inclurion  would be examined by the Commiosion and duly
i n c o r p o r a t e d  i n  t h e  d r a f t  artialcs. His delegation had proporcd the inclucion  of
the USC of ahcmical wcapone, in view of the rcriour  cffcato of ruch weapon8  on
human roaicty and the environment. When u8cd, poironour  gas88 oould easily and
rapidly spread over a vart area far beyond the battlefield, Moreover, there war a
general ly  accepted in ternat ional  ins t rument  prohibi t ing  the  UIC of  chemical
weapon0 , n8mcly the  1925  Qcncva Protoaol , The Special Rapportcur and the
Commirsion  ware rcgucrtcd to pay due attention to the humanitarian aepcct of the
proposal .

66. In conclurion,  ha aaid that hir delegation could not diogui8c  itr concern
regarding the Commi88ion’s  qcncral approaoh to the topic, Whi le  the  provirionr in
chapter I of the draft wore qcncrally in line with the dcciaion made by the
Commircion  to aonfinc it8 work at the currant rtaqc to international criminal
rcrponribility  o f  i n d i v i d u a l a ,  i t  f a c e d  the d i f f i c u l t y ,  i n  d r a f t i n g  a r t i c l e s
intended for ahaptor  II, of datermininq  whether individual8 could in fact commit
crime8 aqainrt the peace and rccurity  of mankind, Some of the crime8 proporcd for
inclur ion,  ruah as aqqrcor ion,  preparat ion of agqrcrrion and the  threa t  of
aggrc8sionr could be committed only by States or by individualr who abused State
au tho r i t y , In hi8 dclrqation~s  view, in  such  4asca both  the  Sta tes  and the
i n d i v i d u a l 8  c o n c e r n e d  should  be h e l d  rcspon8iblc,  Hi8 de l ega t i on  t he r e fo r e
believed that the draft Coda would be incomplctc, and to 8omc extant even
incffcctivcr  i f  i t  d i d  n o t  d e a l  w i t h  t h e  ro8pon8ibility  o f  S t a t e 8  i n  respect  o f
crimes against the peace and security of mankind.

67. Mr..V (Byclorueeian  S o v i e t  Socialirt  R e p u b l i c )  r a i d  t h a t  t h e  l e g a l  and
political issuce  raised by the draft Coda became incrca8ingly complex a8 work
proceeded. Hi8 de l ega t i on  was  ploarcd  t o  note  that ,  a t  itr for t i e th  s e s s i o n ,  t h e
Commisrion  had ruccccdcd in  provioionally  adopting rix draft ar t ic les ,  thus  giving
grounds for hope that subetantial  proqross  would continue to be made on the topic,
I n  hi8 dclcqation’r  vicwl every  legal  problem had pol i t ica l  impl ica t ions ,  insomuch
ae Sta tes  general ly  took in to  account  their own pol i t ica l  s i tua t ion ,  security and
national interest when considering the technical aspects of a legal problem. The
codif ica t ion  of  in ternat ional  law could  thus  not  be rcrtrictcd  to  ques t ions  which
were non-controvcrrial from a political point of view) it must also deal with those
arc88 in which there ware difference8 of opinion between Statsa as to which legal
principles or norms ware applicable,

68. T h e  p r i n c i p l e  of  t e r r i t o r i a l i t y  rhould  be c l ea r ly  a f f i rmed  in  draft a r t i c l e  41
t h e  p r i n c i p l e  t h a t  t h e  c r i m i n a l  rhould  b e  punirhcd  i n  t h e  p l a c e  w h e r e  t h e  crime had
bean committed rhould  prevail. That had been the approach taken in a number of
i n t e r n a t i o n a l  inrtrumcnt8,  inaluding  Qcneral A88cmbly rcrolution  3 0 7 4  (xmt111) o f
3  Deocmbcr 1 9 7 3  e n t i t l e d  ~~Principlcr  of  i n t e r n a t i o n a l  c o - o p e r a t i o n  i n  t h e
detec t ion ,  arrest ,  extradi t ion and puni8hment  of perronr  gui l ty  of  war crimco and
crime8 againrt humanity” , which had been co-8ponrorcd  by the Byrlorurrian  SSR,
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69, With regard  to  ar t ic le  7 ,  h i8  delegation  conridctcd  that the  Cods rhould
contain a provirion permitting a rccond  trial in the light of new l vidcncc giving
grounde for a different  characterisation  of the  cr ime,  Art ic lc8  8, 10 and 11 did
n o t  g i v e  rim t o  d i f f i c u l t i e s  f o r  h i s  dclcgation.

70, The Commis8ion had begun conridcration of the draft articlc8 relating to
crimes against peace, A r t i c l e  1 2  d e a l t  w i t h  one aaprct of  cr imcr  w i t h i n  t h a t
groupl namely aqqrc8oion, That EhOUld  be regarded am a vary 8criour crime in ViCW
of it8 potcnt~ally  catartrophic  conrcqucnceo  for the  whole  of mankind. In  hi8
d e l e g a t i o n ’ 8  view, Ouch  clrmentr  of agqrces ion ao the throat of  aQgrC88iOn~
anncxationr  t h e  p l a n n i n g  a n d  p r e p a r a t i o n  of  agqrcroion,  t h e  Eending  of  armed b a n d s
i n t o  t h e  t e r r i t o r y  o f  CL  S t a t e ,  intervantion, and tcr ror iam rhould  be included  in
the draft Coda as diotinct  crimce, The aamc warn true of ecriou8  broacher of
o b l i g a t i o n s  u n d e r  trcatics de8iqncd  t o  rnrure i n t e r n a t i o n a l  p e a c e  and rccurity.

71. His  delegat ion bcl icvcd that  i t  warn incorrect  to  accord criminal  court8 the
r i gh t  t o  cha rac t e r i s e  a8  aggrcrrion  act s  o ther  t h a n  t h o s e  r o f c r r c d  t o  i n  t h e
Definition of Aqqresoion adoptrd by the Qcncral Aeaembly in 1974, or defined am
such by the Security Council,

72, Since  the  need to  pro tec t  mankind from illegal  act8 warn of crucia l  importance
in international law, the topic of the drsft Coda ahould remain as a 8oparatc itrm
with  high pr ior i ty  on the  Sixth  Committee’s  agenda.

73, Mr. BELHAJ  (Tuniria)  maid that his delegation regarded the preparation of the
draft Code as an CXcri?i8C of the greatest importance. The difficulties involved
and the reservationa  voiced by romc dclcgatione a8 to the content of the Code
should not  be  a l lowed to  stand in  the  way of  i t s  adopt ion a8 an inuncn8cly valuablr
ins t rument  of in ternat ional  law, Nor should  the  lack of  a  competent  in ternat ional
jur i sd ic t ion  be invoked ae  grounds  for ques t ioning  the urcfulncrrr  of the Code.

74, In the  wor ld  of today,  the  ruler  of in ternat ional  law often made l i t t le
headway against the jealously guarded sovcrcignty  of Staten. At the acme time,
there was a vast  body of binding  18qal inrtrumcntr which  conrtituted  m.
Such ru les  d id  not  arise  apontancourly, and many of them dcrivod  from the
prog re s s ive  dcvelopmcnt  of  i n t c rn s t fona l  l ow , In that roepact,  the draSt Coda, as
the  work  o f  h igh ly  qua l i f i ed  jurist8  rcpreeenting d i f f e r en t  l ega l  6y8temar  w o u l d
serve a8 a  valuable  inr t rumcnt  of rcfcrcncc pending it8 entry  in to  force  a t  the
i n t e r n a t i o n a l  l e v e l  a s  a  r u l e  o f  p o s i t i v e  international  l a w .  T h a t  s h o u l d  n o t ,
however, b e  i t s  o n l y  f u n c t i o n , end  his delegat ion  hoped tha t  i t  would  acquire
b ind ing  fo r ce  a s  loon a8  po88iblc. Moreover ,  when the  in ternat ional  8ituation
p e r m i t t e d  t h e  setabli8hment  of  a  c o m p e t e n t  i n t e r n a t i o n a l  c r i m i n a l  c o u r t ,  t h e
avai labi l i ty  of  the  Code would assirt the  judge8 of  that  court  in carrying out
t h e i r  tarkr,

75. A field as  broad  aa that  of  t h e  i n t e r n a t i o n a l  criminrl  roopon#ibility  of
indiv idual8  rhould  not  be  le f t  without proper  legal  rcqula t ion or real  judicial
inetitutions, His dclcgction’s  initial  preference would be for an international
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cour t  in the ful l  aenoo of the term, in other  worda, a  cour t  wi th  i ts o w n  s ta tu te
and wi th  judgrr  appoin ted  on  the baris of thei r  legal  qual i f ica t ions ,  thei r  moral
rtanding and  t he i r  r t a t u r  am roprerentatives o f  t he  major  l ega l  ryatemr.

76. Tunisia conridered thr definition of aggrasrion laid down in draft article 12
rather narrow, rinse it dealt only with armed forae, whereas there were other forms
of aggrersion - for l xemple, eoonomia aggrerrion - to whiah the Commirrion  rhould
devote grrater attention, Iatornational  l oonomia intererte  wera interlinked to
such a degree that a State, o r  a  p r i v a t e  e n t i t y  a c t i n g  e i t h e r  o n  t h e  Strte’o brhalf
or under itr aover, aou ld  t r i gge r  a  reriour cririr i n  a n o t h e r  State’8  economy , For
example,  finanairl  manoeuvrea on oommodity oxohanger carried out by State@ through
certain powerful soonomio and finanaia,l  l ntitier aould lead to the collapee of a
third State’s eoonomia mrahiasry, Such manoeuvroe could be deearibed  ae
aggre r r ion ,  and  the  individuala  aarrying t h e m  o u t  c o u l d  b e  dercribed ar criminala.

77, The  threat  of aggrerrion rhould  be  deal t  wi th  a8 a  separate  cr ime,  Tunis ia
shared t h e  viewr exprrraed b y  t h e  memborr o f  t h e  Commicaion  i n  t h a t  connection,
which were barred  on Article 2, paragraph 4, of the Charter of the United Nation@
and on Qeneral Alrombly  r r r o l u t i o n  42122, The  t h r e a t  o f  aggreaeion  was n o  lrcr
condemnable when it wae of an economic nature, The viewr  l xprecsed in
paragraph 220 of the Commirbion’r  rrport (A/43/10) aloo applied to economic
aggreroion,

76, Whore  intorvontion  war concerned,  Tuniria  bel ieved tha t  the  def in i t ion  should
be a8 broad a8 poerible  80 ar to cover all violationa of the rovereignty  of Statea
and of  the  r ight  of people8  to  re l f -determinat ion, N a t u r a l l y ,  Tuniria  f u l l y
recognised  t h a t  t h a t  c o m p l e x  c o n c e p t  was d i f f i c u l t  t o  d e l i n e a t e , Economic factor8
should  a lco  be  taken in to  account in  the  def in i t ion  of  the  concept . In  connect ion
with  ouch factors ,  ar wel l  as pol i t ica l  and cul tura l  factor@, he wirhed to  refer  to
ar t ic le  18 of the  Bogoth Charter  and to  ar t ic le  2 ,  paragraph (P), of the  1954 draf t
Code of Offencor againrt the Peace and Security of Mankind.

79. With regard to broacher of treaty obligations - which amounted to crimes when
t h e  o b l i g a t i o n s  i n  quertion rrletrd  t o  t h e  m a i n t e n a n c e  of  in ternat iona l  peace  -
Tunisia  bel ieved that ,  a l though treatier on dirarmament were indeed relevant,  other
treatier  were also relevant. I t  shared the  view exprerreed by France that  i t  was
unacceptable that disarmament should be regarded aa the only element of
i n t e r n a t i o n a l  eecurity, Moreover,  not  only broaches  themeelves ,  but  a lso  thei r
outcome should  be taken into account, In other words, whatever the degree of
eerioueneee  of  a  breach of a t reaty  obl igat ion, the outcome of the breach must be
the  determining factor .

80, Tunicria  be l ieved tha t  co lonia l  dominat ion  rhould  be  inc luded in  the  draf t  Code
a8 a crime against the peace and recurity of mankind, The Special Rapporteur had
indicated that  i t  war  rimply  a  quest ion of  tranrlating  the  pr inc ip le  of colonia l
dominat ion  in to  legal  terme, Tunis ia  therefore  bel ieved tha t  the  two al ternat ives
put forward by the Specicrl Rapporteur on the subject should be merged.
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81. Mercenarism  should be regarded ae a reparate crime from that of aggrebMion*
Tunisia shared the views l xpremred on the rubject by the membetr  of the Commieuiont
ae ref lected in  paragraph 27,  of the repor t , Furthermore, the Commirrion should
proceed to l rtablirh a definition of the term “mercenary”, without awaiting the
outcome of the cosrexponding  work carried out by the u Committee on
merconarier, and by the Third Committee, A definition propoosd by the Commirrion
could be of arsirtance to the u Committee.

02, The definjtion  of annexation ehould be ar broad am porrible. Tuniria rhared
t h e  view8 r e f l ec t ed  in  pa rag raph  223  of  t h e  Commirrion’s r e p o r t ,  a n d  b e l i e v e d  that
annexat ion chould  be  deal t  wi th  a6 a  reparate  cr ime,

03, U. Cm (Ch i l e ) ,  r e f e r r i ng  t o  t he  quertion of i n t e r n a t i o n a l  l i a b i l i t y  for
injuriour consequence8  arising out  of acts not prohibi ted  by international  law,
eaid t h a t - i n  p r i n c i p l e - State6  were answerable to no onor the concopt of
l i a b i l i t y  e m b o d i e d  an  except ion  to  the  ru le .  T h e  putpolo  o f  recoqniaing
in ternat ional  l iabi l i ty  for  injuriouo conrequencer was  to control  the conduct of
State8 i n  o r d e r  t o  p r e v e n t  c e r t a i n  actr t h a t  e n t a i l e d  special  riskn, a n d  i n  o r d e r
t o  r e g u l a t e  t h e  a p p l i c a t i o n  of  penaltieo, T h e  *qrisk*’  d o c t r i n e  was regarded as
being appl icable  to  certain types of eituationr ,  wi th  a  v iew to  prevent ing,  or
providing compenration  for, exceptional harm - ruah  ao t h a t  r e s u l t i n g  f rom t h e
rtorage, use or transport  of radioactive materials and warnto,  from explosive@ or
f rom environmenta l  pol lu t ion,  Of par t icular  relevance,  in  that  connect ion ,  was the
Declaration on the Human Environment, erpecially  principles 20 to 26. Chi le
conr idered the  genera l  principler  suggested by the  Specia l  Rappor teur  aompletely
va l id , Anyone who introduced romething dangrrouu into society wau responsible for
any reoulting  accidents, rogardlere  of whether  he  could  be  conr idered  gui l ty  or
n e g l i g e n t , In  i n t e rna t rona l  l aw ,  tha t  d o c t r i n e  h a d  so far  b e e n  a p p l i e d  i n  rpecific
rJituationo provided for in a number of international agreements, I t  w a r  e n t i r e l y
a p p r o p r i a t e  t o  d e a l  w i t h  t h e  i n t e r n a t i o n a l  l i a b i l i t y  t o p i c  in a  genoral  manne r ,

84. W i t h  r e g a r d  to  t he  gene ra l  provisionr  propoeed  ‘Jy t h e  S p e c i a l  R a p p o r t o u r ,
C h i l e  w i s h e d  t o  euggeet  t h a t  t h e  b e g i n n i n g  of  ar t i c l e  2  (a )  should read; It9 risk’
means the riok occaeioned  by the usor purpose  or location of cubrtancec or
*lemenLs” , I t  would  thus  be  c learer  that  the  draf t  covered the  use of natural  or
environmental elements, a8 in the cane of the use of part of the territory of a
State  for  the  dumping of  nuclear  waste , Where the rcope of the article6 was
concerned,  the  phrase “in t h e  abxence of  s u c h  j u r i s d i c t i o n ”  i n  a r t i c l e  1  w a s  o f
p a r t i c u l a r Lmpor  tance , Hir delegat ion took the  view that  the  Sta te  having
jurisdiction or effective control was liable with respect to the harm resulting
from it.8 acts, r ega rd le s s  o f  any c r i t e r i a  f o r  e s t ab l i sh ing  gu i l t . There  was thus
an impl ic i t  risk for  those  who carr ied out  the  acts or  were  involved  in  them in a
decis ion-making capaci ty , The Sta te  in  question  murt  bear  reryonribility  for  the
latent risk of cauring harm, In any event, ruch responribility  wa8 t h e  c o u n t e r p a r t
of the exercise by States of rovereignty. The burden  of proof would thur be
shifted,  einco t h e  S t a t e  t h a t  was appa ren t l y  l i ab l e  wou ld  be  ca l l ed  upon t o  p r o v e
that  there  was no l ink  between the  accident  concerned and any rerulting  harm.
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(Mr. Cruz, Chile)

85. His delegation had a few points to make on matters relating to the law of the
non-navigational uses of international watercourses. With regard to the exchange
of data and information, it believed that an in-depth study of the natural
characteristics of a resource should be conducted with a view to establishing a
basic definition. The characteristics of the resource should be assessed either at
the location closest to the point where the resource and the international frontier
intersected, or in the section of the resource coinciding with the frontier,
according to whether it was a question of a successive or a contiguous
watercourse. Maintenance of natural characteristics had various effects, including
that of preserving water quality - from the point of view of both pollution control
and protection of the ecology of the watercourse. Once the natural characteristics
had been defined, it would be possible to embark on establishing the extent and
nature of the liability of upstream watercourse States regarding the maintenance
and protection of the characteristics in question and regarding notification of
other States of changes in the characteristics. In the consideration of the
relationship between the naturai characteristics of a resource and harm to a
resource, account should be taken of such technical matters as statistics, averages
and both typical and atypical seasonal variations.

86. The exploitation of shared water resources must not have an adverse effect on
the natural characteristics of the watercourse concerned, in accordance with the
principle of optimum harmonious utilisation. The exploitation of the resources in
question therefore called for reconciliation of various interests with respect to
the treatment of natural characteristics, which meant that the resources must be
regarded as a unitary, dynamic whole. Ideally, therefore, the exploitation of
shared water resources would be regulated by agreements between participating
States based on prior recognition of the unitary whole and natural characteristics
concerned. Chile F,;iieved  that the regular exchange of data and information would
contribute to the preparation of a regime for co-ordinated action. Once the
natural characteristics of shared water resources had been established, those
resources should be exploited in accordance with the principles of equity and
optimum harmonious utilisation, under a comprehensive programme for the use of each
resource. Such programmes should be established un.der a framework agreement
governing all shared resources. A definition of natural characteristics was also
needed in connection with environmental protection, pollution and related matters.
Such a definition was a prerequisite for the definition of pollution laid down in
a r t i c l e  1 6 , as proposed by the Special Rapporteur.

87. Turning to the draft Code of Crimes against the Peace and Security of Mankind,
he expressed support for the wording of article 11 proposed by the Special
Rapporteur in his sixth report (AlCN.41411). Chile took note with interest of the
reference to the problems arising from the "preparation of aggression",
"annexation", "the sending of armed bands into the territory of another State" and,
more particularly, "interference by the authorities of a State in the internal or
external affairs of another State". The first alternative proposed by the Special
Rapporteur for article 11, paragraph 3, was preferable to the second.

/ . . .
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(Mr. Cruz, Chi-,&)

88. It was regrettable that, owing to lack of time, the Commission had been unable
to consider the report submitted by the Special Rapporteur for the topic of
jurisdictional immunities of States and their property. It was to be hoped that
the Sixth Committee would devote due attention to the draft articles on that
subject, as well as to those on the status of the diplomatic courier and the
diplomatic bag not accompanied by diplomatic courier.

The meeting rose at 1.10 P.m.


