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AQENDA ITEM 1341 REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK OF ITS
FORTIETH SESSION (m) (A/43/10, A/43/539)

AQENDA ITEM 1301 DRAFT CODE OF CRIMES AGAIWST  T;dE  PEACE AtW SECURITY OF MANKIND
(nanLinurd) (Al431525 and Addrlr A/43/621-6/20195,  A/43/666-6/20211,  A/43/709,
A/43/716-6/20231, A/43/744-8/20238)

1, M r .  H&UQ  (Pakirtan), referring to the draft Code of Crimes agsinet  the Peace .
and  Secu r i t y  o f  Mank ind ,  r a id  t ha t  in  1 9 4 7 ,  whrn the General Assembly,  i n  ite
reoolution  177 (II) ,  had roquertod  the  Internat ional  Law Commission to  formulate  a
draft Code of Offanrar aqainat the Paacr  and Security of Mankind, it had been
motivated by the determination of the Allied Powers to 6ave succeeding generation8
from the scourge of war, The hope that had led to the holding of the Nuremberg
trial.8 had boon darhed by sub6oquent  evontr, a n d  t h e  i n t e r n a t i o n a l  community  m u s t
therefore  re-examine i t6  approach to  those  problems and ident i fy  tile reasons why i t
had not  achieved ita qoalr ,

2. With regard to the definition of a crime against the peace and eecurity of
mankind,  hir delegat ion  underrtood  that , in order to qualify a8 such a crime, an
act must, on the one hand, bo very eeriour  and include a maas element and, on the
other  hand,  have a  cer ta in  mot ive . I t  believsd t h a t  o n  t h e  q u e s t i o n  o f  d e f i n i t i o n . .
i t  wag deeirable  t o  concen t r a t e  on  l ega l l y  de f i nab l e  crimesf  p r u d e n c e  d6manded t ha t
controvers ia l  areaa or  there which gave rirre to  abuee should  be  avoided. I n  t h a t
regard, t h e  Commilrrion  h a d  i n c l u d e d  t h e  t h r e a t  o f  a g g r e s s i o n  i n  t h e  l i s t  of crimee
against the peace and cecurity of mankind. That concept had undergone a radical
change since i t  had boon included in  ar t ic le  I I ,  paragraph 2 ,  of  the  1954 Code.
6UbfJ6qU6nt  State practise and the experience  of the Unit6d  Nation8  itself indicat6d
that  the  inclurion  of  thr  threat  of  aggreseion  in  the  Code  would  be
counterproduct ive . I f  t h e  t h r e a t  o f  aggreaaion  wag i n c l u d e d ,  t h a t  w o u l d
au toma t i ca l ly  g ive  rire t o  t h e  exerc ise  o f  t he  r i gh t  o f  go l f -de fence ,  w i th  t he
ca t a s t roph i c  rsrultr t ha t  cou ld  be  eaa i l y  imag ined , Besides, tha t  r ight  would  not
remain a  r i g h t  o f  e e l f - d e f e n c e , which was  subject  to  cer ta in  l imi ta t ions  imposed by
Art ic le  51 of  the  Char ter ,  but  would  bOCOm6  a  r ight  of self-prsservation. I t  ‘qa.8
therefore essential that the Commission should examine the quest&on  carefully,

3. Another provision which required some caution was that concerning the
violation of a treaty designed to ensure international pe8ce and security. L.t ke
many other prihxiplee  included in the 1954 Code, the violat ion of  a  treaty deh:iqned
to ensure international peace and security had been included ir the Code at a time
when the objective of the elimination of war had been an emotionally charged one.
Whi le  t h a t  o b j e c t i v e  remained,  o f  cou r se , it was nevertheless necessary bit the
current etaqe to guard against any abuse of the concept. In the current
ci rcumstances ,  one  could  hardly  610 eny objec t ive  cr i te r ion  which could def ine  that
principle clearly and prevent it from being used by a powerful country to
i n t e r v e n e , and even UIO force, in a weaker neighbouring country, Consequently,
caut ion  must  be  exercired when taking any decis ion on thr inc lus ion of  tha t  crim6
in the Code.



A/C.6/43/SR.35
ElNJliSh
Page 3

(Mr.)

4, A m o n g  the  ac t s  be ing  contempla ted  f o r  inc lus ion ,  a n o t h e r  p r e s e n t e d  even

greater dangers of abuse, namely the prepsrstion of aggression. His delegation
bel ieved that  i t  should be deleted f rom the l ist  of  acts const i tu t ing cr imes  for
the reasons stated by the Special Rspporteur in paragraphs 224 of the Commission’s
r epo r t .

5 . The preceding remarks should not give the impression that Pakistan did not
attach great importance to the subject, I t  in tended merely  to  emphasise  that  an
unusual political will must be manifested so that the Code could be adopted and
successfully implemented. When the Commission took up the topic, its members must
therefore keep in view the parameters set by i t s  title. Any attempt  to  inc lude  in
the Code predominantly political concepts, o n  w h i c h  t h e  intorests  o f  Sta toa
confl icted radical ly  or  which impinged on the exercise  of  thei r  sovereignty,  would
render the adoption of  the Code dif f icult  and,  even i f  i t  were  adopod, would fai l
to gensrate universal acceptance of  it through ratifications and accessions.

6, Certain acts, on the other hand, were by their very nature criminal and should
be punished in the Code. Such was the caset for example, with terrorism and
mercenarism, Although  they  might  be  c lass i f i ed  as  d i f f e r e n t  ca tegor i e s ,  the i r
objective was the same; to spread terror, destroy property and kill innocent
victims in order to destabilize  Governments, I n t e r f e r e n c e  i n  t h e  i n t e r n a l  o r
external affairs of another State and colonial domination should alao be included
in the Code, and so should mass expulsion by force of the population of a
territory, for the reasons set forth in paragraph 275 of the Commission’s report,

7. The topic of the law of the non-navigational uses of international
watercourses was of direct interest to Pakistan, a  l a rge ly  ag r i cu l tu r a l  deve lop ing
country, which was dependent on irrigation and in which rivers played an important
ro l e .

8. In  any  reg ion  where  a  r iver  t r ave r sed  t he  t e r r i t o r i e s  of  seve ra l  S t a t e s ,  t he
riparian States downstream were always at a disadvantage in relation to the
riparian States upstream, and the Commission should therefore consider ways and
means of safeguarding their legitimate interests with respect to the use of the
waters, Some delegations had stated that the modalities for that protection must
be worked out in H treaty between the watercourse States, but experience had shown
that the time between the beginning of negotiations and the signing of treaties wzz
so long that  excessive,  i f  not  irreparable , damage could occur during the interim
period. His delegation therefore welcomed the retention of the principle of
equitable use, including equit.&le  sharing of the waters, during that interim
period.

9. A State was at liberty to use the part of the river situated within its
territory in a manner lrost benef ic ial  to  i ts  interests ,
other watercourse States were not jeopardized.

provided that the rights of
Dumping of pollutants in the

watercourse which made the water unfit for human consumption or for irrigation
resulted in harm to other watercourse States for which the polluter must pay.
Pakistan therefore favoured the strict l.iability  principle because any limitation

/ 8 . .
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of l iabi l i ty  and the obl igat ion to  make repara t ion would  gibe rise to  controvers ies
and weaken the concept. Evrry State should  bo informed of the  activities carr ied
o u t  i n  ita trrritory,  p a r t i a u l a r l y  o n  a  s c a l e  t h a t  w a r  l i k e l y  t o  pollute  t h e
rivera, and  i f  i t  a l l owed  ruch a c t i v i t i e s  t o  c o n t i n u e  i t  muat b e  h e l d  r e s p o n s i b l e
fo r  t he  conrequencor  and  compensate the  a f f ec t ed  S ta t e , Pakiatan was also in
favour  of  co-opera t ion between the  Sta tes  concerned in  order  to  reduce  to  the
minimum the chancor  of tranaboundary harm.

10. Pakirtan would like to moo the Commiaaion’a  report  dirtributod  to States,
p r e f e r a b l y  a t  HeadquWtrrr, b e f o r o  t h e  a n n u a l  rsaaion o f  t h e  Qeneral Aarembly.  T h e
COINIIi88iOn d e a l t  w i t h  VariOU8  tOpiC8r some of which wore extremely important to
State8, and the latter muat haqre the necersary  time to examine the report and
fo rmu la t e  t he i r  porition, 8om~:timas  t h r o u g h  conrultationo  b8tworn various
miniatrier. In  the c u r r e n t  circwnatancrr,  h i s  d e l e g a t i o n  h a d  r e c e i v e d  t h e
Commirsion’s  repor t  only  a f8w day8 beforo  the  oprning  of  the  debate  on  the  report
in the Sixth Committee and hi8 remarks were therefore of 8 preliminary nsture.

11. I n  concluOion,  h e  b8lieved  t h a t  co-operstion  betwoon t h e  Commierion a n d  o t h e r
legal  bodier  rngaged in  similar work - such a8  the  Alian-African Legal  Consultative
Committee - would be extremely  uoeful ,  a8 it would promote a better understanding
o f  t h e  topica  diacuarod  i n  t h e  Commiesion.

12. MII (New Zealand)  aaid that  whi le  a t  it8 creat ion 40 years  before the
Internat ional  Law Commiraion had beon des t ined to  p lay a  contra1 role in  the
development of public international law, that  body had in  recent  yeara been
criticized  for  f a i l i ng  t o  p l ay  t ha t  r o l e  and  fo r  h a v i n g  d e v o t e d  i t s e l f  t o  s u b j e c t s
which were  over ly  theoret ical , unneces sa ry  and  of  l i t t l e  p r ac t i c a l  va lue . As the
representative of Sierra Leone had recently noted, the Commission had even been
accustrd  o f  hav ing  ove r seen  t he  bureaucratization o f  i n t e rna t i ona l  law, I t  ~86 t r u e
that 8 good many years had p8868d  since thr Commicsion’s  la8t acknowledged
succesaear ThO88 8ucces808 had involved work in areas of major importance in which
the common interest of States in having an agreed rigime had evidently outweighed
any  p o t e n t i a l l y  c o n f l i c t i n g  n a t i o n 8 1  i n t e r e s t s , That waa not the case with many of
the topics which had been on the Commission’s agenda since then, Thus ,  i t  could  be
concluded that the Commission could only nasume  the role which hsd been envisaged
for  i t  in  the  development  of  publ ic  in ternat ional  law when i t  was  deal ing wi th  a
s u b j e c t  o f  c e n t r a l  a n d  d i r e c t  concern  t o  t he  ma jo r i t y  o f  Ststes,

13, T h e  t o p i c  of  i n t e r n a t i o n a l  l i a b i l i t y  f o r  i n j u r i o u s  c o n s e q u e n c e s  a r i s i n g  out  of
acts not  prohibi ted  by in ternat ional  law presented  the  Commiss ion wi th  un
opportunity to play a central role and to help shape the response of the
in ternat ional  community  in  an area  - preservat ion of  the  environment  - of
fundamental importance to all. Even i f  in  the  shor t - term the  problem was perceived
d i f fe ren t ly  by  v ic t im Sta t e s  and  sou rce  S t a t e s , in the long run everyone would
benef i t  f rom the  outcome of the  work and,  therefore ,  a l l  S ta tes  should  be  resolved
t o  e s t a b l i s h  a  rhgimo i n  t h a t  a r e a , since no State was oafs from tranaboundary
in ju ry .
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14, Thr principlrr  undarlying  the r u l e s  i n  t h a t  a r e a  h s d  l o n g  b e e n  i d e n t i f i e d ,  i n
p8rticular  by  the f i r s t  Special  R a p p o r t r u r  o n  the t o p i c ,  w h o  had s ta ted  in  hi8
th i rd  r epo r t  t ha t  eve ry  S t a t e  needed  to  f e e l  t ha t  t he  l aw  asrured i t  l a rge  areaa of
l iber ty  and init iat ive in  ita own terr i tory, and morr controllld  are88 of liberty
and initiativ8  in  in ternat ional  sea and air  apace, b u t  t h a t  every S t a t e  a l s o  n e e d e d
to  feel  that  the law did  not  108~s i t  a t  the  mercy of dovolopmonts  beyond it8 own
borders . Subsoquontly, the  second Specia l  Rappor teur  had e laborated cer ta in
g e n e r a l  p r i n c i p l e s , repeated in paragraph 20 of the Commisaion’r  moat recent report
(A/43/410), Thoar  principlea muat continue to govern the Commission’8 work in the
areaa

15. The Commirrion  had invited the comment8 of Qovornmentr  on the role that risk
and hsrm l hould play in the topic under consideration, If referoncr  war made,  as
i t  w a r  i n  the c u r r e n t  d r a f t  article 1 ,  t o  t h e  existence o f  rirk o r  t o  t h e
foreaeeability  of harm, that  would  neceaaarily  exclude f rom the  rcope of the  draf t
ar t ic les  any harm, however  great , resulting from an activity not originally
c o n s i d e r e d  a8 risky, In  the  opin ion  of her  delegat ion,  such a n  approach would
n a r r o w  oxcrssively  t h e  rcopo o f  t h e  d r a f t  articlesr  the absrnco o f  risk rhould  n o t
c o m p l e t e l y  p r o h i b i t  t h e  a p p l i c a t i o n  o f  t h e  articlea in  a  pa r t i cu l a r  ins tance .

16. A more constructive approach to establishing the appropriate balance would bs
to  widen the  provis ions  re la t ing  to  scope to  cover  a l l  cases of trancboundsry  harm
but ,  as had been suggrcted  by other  delegat ions ,  to make r isk  the  cri ter ion for
eva lua t i ng  p reven t ive  mesaurer. Account could be taken of the eriatence of vsrying
degr8ea  o f  r i s k , or  e v e n  o f  t h e  t o t 8 1  sbeence  of  ri8k, i n  t h e  aseesament  of
r epa ra t i ons . For  example ,  i t  might be appropr ia te , u n d e r  t h e  p r o c e d u r a l  a r t i c l e s
of  t he  conven t i on ,  t o  p rov ide  fo r  d i f f e r en t  s t anda rds  of  l i ab i l i t y  o r  fo r  a
different burden of proof depending on whether harm had resulted from a high-risk
a c t i v i t y  o r  from 8 low-ri8k o r  no-rick sctivity. I n  t h a t  c o n n e c t i o n ,  t h e
repreaentativr  of  Brasil  had  88id t h a t  t h e  r u l e s  o f  r e p a r a t i o n  s h o u l d  be flaxible
a n d  s h o u l d  n o t  s e t  a  s t r i c t  o b l i g a t i o n  of  r epa ra t ion  fo r  a l l  hsrm i n  a l l
circumatancee.

17 I Consequently, h e r  d e l e g a t i o n  d i d  n o t  a g r e e  w i t h  t h e  s c o p e  o f  a r t i c l e  1 ,  b a s e d
on the  concept  of  r i sk . Never theless ,  i t  welcomed the  Specia l  Rapportour’s
d e c i s i o n  n o t  t o  p r o v i d e  a  s p e c i f i c  l i s t  of  d a n g e r o u s  a c t i v i t i e s  t o  b e  covered  by
t h e  d r a f t  a r t i c l e s , For the  reasons  l i s ted  by the  Specia l  Rsppor teur ,  i t  was
p re fe r ab l e  t o  e l abo ra t e  a  d r a f t  conven t ion  o f  a  gene ra l  na tu re . I n  add i t i on ,  he r
delegat ion  suppor ted  the  v iew of the  Specia l  Rappor teur ,  as  se t  for th  in
paragraph 37 of the Commission’s report, t h a t  a c t i v i t i e s  c a u s i n g  p o l l u t i o n  w e r e
wi th in  the  scope  of  the  topic . The Special Rapporteur should proceed on the
assumpt ion tha t  a l l  ac ts  of  pol lu t ion  were  to  be  covered,  wi thout  pre judice  to  the
ques t ion  of  whether  such ac t iv i t ies  might  independent ly  be proscr ibed, I t  a l s o
s t rongly  suppor ted  the  Specia l  Rappor tour’s  in tent ion , r e f e r r ed  t o  i n  pa rag raph  55
of  t h e  r e p o r t , to  re in t roduce a  reference  to  phyeical  consequences in draft
a r t i c l e  1,

/ L . .
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18. T h r  t o p i c  o f  international  l i a b i l i t y  prO8OntOd  the Commiarion w i t h  a  ChJicel
i t  c o u l d  either arrume th8 role o r i g i n a l l y  envisaged  f o r  i t  o r  i t  c o u l d  f u r t h e r
re in force  the porcrption  t h a t  i t  war  rololy  prroccupiod  w i t h  the red  t8pO of
international  l a w . Her Qovornmont  hopod that the Commirrion would riao to the
challengr and accord priority to the drafting of an offwtivr, broad and
comprohenrivo  framework to  help  protoat  the rnvironment, Thor. war good reason to
believr tha t  a  gen r ra l ly  acceptabla  outcome o n  t h a t  t o p i c  w o u l d  b e  porrible.

19. With r88pect  to the law of the non-navigation81 ~808  of international
watorcouraos, her delegation continued  t o  rupport  t h r  Commi88ion’8 effort8 t o
c o m p l e t e  w o r k  o n  t h a t  t o p i c  in t h e  rhortoat timr pO88ibh and i t  h ad ,  in  t h e  psrt,
i n d i c a t e d  i t s  satisfaction  wi th  t h r  gene ra l  app roach  adop t rd  by  the cOmIIIi88iOna
That  body,  in paragraph 191 of it8 report, had invited the view8 of Governments  on
two fundamental 1881~08  whiah called for a to8pon8ro

20. With  r ega rd  t o  t he  f i rs t  issue, rho n o t e d  t h a t  i n  p a r a g r a p h  171 o f  i t s  report,
the Commirrion 8t8t.d  that all  the mrmbrrr who had addrorrod  that matter had
expressed support for thr inclu8ion  of a gonrral obliqation  to protoat the
international wstercourae rnvironmont  and the marino l nvironm8nt from pollution.
Her d e l e g a t i o n  alro aupportod  the d ra f t ing  of  provirionlr r e l a t i n g  t o  p o l l u t i o n  a n d
the protection of the environment which dealt with that l ubjoct in a coherent and
comprehensive manner, With rorpoct to the 88cond  irruo on which the Commission  had
invi ted  the  views of  Governmentr,  her delegat ion was ,  on whole ,  88ti8fiOd with  the
concept of “appreciablr  harm”. Novortholorr,  i t  n o t e d  t h a t ,  a 8  indicatrd i n
paragraph 155 of  the  report, thorr war a nerd for conristenay  in  the urage of  that
term both  among the  various articlor  of the  draf t  and in  the  language uaed for
o t h e r  t o p i c s ,  s u c h  a s  international  l i a b i l i t y .

21. With respect to the draft Coda ot Crimes againat the Peace and Security of
M a n k i n d ,  t h e  Commiraion, a t  i t 8  1 9 8 8  rrrrion,  had  provioionally  adopt8d  s ix  d ra f t
a r t i c l e s ,  f i v e  o f  w h i c h  ( d r a f t  a r t i c l e 8  4 , 7, 8, 10 and 11) were included in the
draf t  Code under  the  heading ‘V3rnoral  Principles” . Not ing that  in  paragraph (1) of
i t s  commentary  to  draf t  ar t ic le  4  the  Commirr ion had l i s ted  t!re mechanisms to
ensure the effective punishment of the crimes included in the drsft  Code and that
i n  a r t i c l e  4 ,  pa rag raph  1 , the Commiaoion had chosen the concept of univereal
j u r i s d i c t i o n - and therefore  enforcement through nat ional  cour ts  - her  de legat ion
wi shed  t o  r e i t e r a t e  i t s  v i ew  tha t  t he  p r epa ra t i on  o f  t he  s t a t u t e  f o r  a  compe ten t
i n t e r n a t i o n a l  c r i m i n a l  j u r i s d i c t i o n  f o r  i n d i v i d u a l s  d e f i n i t e l y  f e l l  w i t h i n  t h e
Commission’s mandate, Whi le  8cknowledging  that  the  mechanism referred to  in
a r t i c l e  4 ,  pa r ag raph  1 ,  m igh t  ve ry  we l l  be  t he  one  f i na l l y  adop ted ,  he r  de l ega t i on
wou ld  p r e f e r  t o  g ive  jurirdiction  t o  a n  i n t e r n a t i o n a l  c r i m i n a l  c o u r t . Al though
tha t  p r e f e r ence  migh t  no t  have  appea red  ve ry  r ea l i s t i c  in  t h e  p a s t ,  t h e  p r o s p e c t s
for  the  es tabl i shment  of such a jUri8diCtiOn  were, aa had been noted recently by
the Canadian delegation, better in 1988 than they had been for a long while*

22, Several delegations had outlined the difficultior they had with the current
t e x t  o f  d r a f t  a r t i c l e  7 , T h e  exceptions  t o  t h r  -Ain r u l e  i d e n t i f i e d  i n
paragraphs 3  and 4 of ar t ic le  7  were predica ted  on  the  asrumption  tha t  i t  would  be
l e f t  t o  n a t i o n a l  c o u r t 8  t o  enforco t h e  Code. If there  was to bo an intern8tionab
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criminal  cour t ,  paragraph 1  of  ar t ic le  7  would of  course be rufficient. An matters
8tood, a n d  f o r  t h e  reason8 o u t l i n e d , inc luding  there put  forward by the delepations
of  I re land and Austra l ia ,  New Zealand bel ieved that  the  except ion8 enuncia ted in
paragrrphr 3 and 4 murt be narrowed in order  to onsuro  a proper application of thr
“double jeopardy” rule,

23, Draft  article6  8,  10 and 11 were  broadly  acceptable  to  her  de legat ion . With
regard  t o  t h e  d e f i n i t i o n  t o  b e  inc luded  in  a r t i c l e  1 2 ,  e n t i t l e d  “Aggre8oion”,  s h e
wax tempted to ark why the Qeneral A8rembly  had rpont 80 much timo dofining
aggrerrion if ito def in i t ion  war  not  to  be  used in the  draf t , Accordingly, her
delegat ion  would  suppor t  a  def in i t ion  bared sxcluri~ely on  the Definition of
Aggre88ion adopted by the Qeneral A88embly in 1974. I t  wou ld  wirh t o  8Oer
th8refor0,  t h e  delrtion  o f  t h e  word8  “in pa r t i cu l a r ” currently  in  squa re  b r acke t8
in paragraph 4 of  ar t ic le  12  and the  rotontion  of  paragraph 5 of tha t  art ic le ,
Since drci8ions  under Chapter VII of the Charter wer8 binding on Member States,
they ought  equal ly  to  be  b inding on nat ional  courtr, I t  w o u l d  bo rather
unfo r tuna t e  i f  a  na t i ona l  cou r t  wa8 i n  e f f e c t  p e r m i t t e d  t o  dirputo a  f ind ing by  the
Security Council 88 to whether or not an act of aggrorsion  had occurred.

24, Regarding the statur of the diplomatic courier and the diplomatic bag not
accompani8d  by  d ip loma t i c  cou r i e r , her Government did not rupport the extenrion of
any pr ivi lege8 or  immunitier  which  were not  requi red , in accordance with exirting
i n t e r n a t i o n a l  law, o n  t h e  barir of f u n c t i o n a l  necersity.  I t  c o u l d  n o t ,  t h e r e f o r e ,
suppor t  the  text  of those ar t ic le8 which,  a8 current ly  draf ted,  conferred perronal
inviolabi l i ty  an  d iplomat ic  cour ier8  and prfvileqer  and immunitier  beyond there
current ly  accorded them by in ternat ional  law, Some of  the  d ra f t  a r t i c l ea ,  fo r
ins tance  ar t ic le  17 on the  inviolabi l i ty  of  temporary accommodat ion,  were
p a r t i c u l a r l y  d i f f i c u l t  t o  j u s t i f y  i n  t e r m 6  o f  f u n c t i o n a l  n e c e s s i t y .

25. In the view of many delegations, t h e  key  provision  in  t he  s e t  o f  d ra f t
a r t i c l e 8  was a r t i c l e  28, New Zealand’8 detailed virws on the text of that article
had been forwarded to  the  Secretary-Qeneral  (A/CN.4/409), I t  wae h e r  Qovernment’r
view that ,  under  current  in ternat ional  law,  d iplomat ic  bag8 could  not be  subjec ted
to  elrctronic  sc r een ing . That  pos i t ion  wa8 coneirtent  wi th  the  pract ice  fo l lowed
by New Zealand and with its refusal to permit foreign Government8 to screen its
diplomat ic  bage, a n d  was baeed o n  i t s  acknowlsdg8ment  t h a t  e l e c t r o n i c  rcrrening
c o u l d ,  i n  c e r t a i n  circumetances, r e s u l t  i n  a  v i o l a t i o n  o f  t h e  c o n f i d e n t i a l i t y  o f
the documents contained in a diplomatic bag, However ,  in order  to  balance  the
competing intereete  of 8ending  and receiving State8, h e r  d e l e g a t i o n  b e l i e v e d  t h a t
i t  s h o u l d  b e  m a d e  c l e a r  t h a t  t h e  r i g h t  to requeet  t he  r e tu rn  o f  a  bag  t o  i t s  p l ace
of  or ig in  should  re la te  to  both  d iplomat ic  and consular  bags , It must also be made
clear ,  however , tha t  the  r ight  of chal lenge - fo r  bo th  t r ans i t  and  r ece iv ing
State8 - OXi8ted  On ly  in “exceptional circumetance8”  and when there were “rrerioua
rea80118” t o  b e l i e v e  t h a t  a  b a g  c o n t a i n e d  eomething  o the r  t han  o f f i c i a l
cOrre8pondence,  document8  o r  article8  i n t e n d e d  f o r  o f f i c i a l  u8ec A c c o r d i n g l y ,  a n d
fo r  t he  rea8on8 ind i ca t ed  i n  pa r ag raph  446 ,  he r  Qovernment’a porition on ar t ic le  28
wa8 b r o a d l y  r e f l e c t e d  i n  a l t e r n a t i v e  C  ae f o r m u l a t e d  i n  para9raph  440,
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26, Larrtly,  i t  war  ev iden t  f rom chap t e r  VI I I  of  the repor t  t ha t  t he  In t e rna t i ona l
Law Commission had continued it8 very urrful roviow of it8 procedure8 and working
method8. T h e  S i x t h  Committoo had  dirplayed rimilar  e f f i c i ency  rnd  a t t en t i on  t o
matters  of organiration and effor t8  to  reinvigorate the  annual  debate  on  the
Commieaion’e r epo r t  appea red  t o  have  bo rn  unurually ouccerrful  pa r t ly  OWing,  no
doubt,  to the tireles8  effort@ of the reprorentative  of Aurtria,  Mr. Tuerk,
Chairman of the A- Working Qroup,

27, Hr. B (Mongolia) 88id that the world war ourrently  witneeeing  a new
attitude fnvourable  to  the  colution of problem8  affect ing internat ional  peace and
eecurity. The first rteps had been taken toward8 rtrenpthening  th8 role of the
United Nation8  in the maintenancr  of pmcr and the peaceful rettlement of disputes,
and toward8 enluring the genuine pre-ominonco of intrrnational  law. Those
developments created a very propitious  atmO8phOre for the work of the International
Law Commission, in  par t icular  i t8  work on the  draf t  Code of Crimea against  the
Peace and Security of Mankind.

26. His delegation believed that the adoption of the Code would help to endow the
international community with an inrtrument  that would rtrengthen  peace and uecurity
and might lend new impetus to the implomeatstion  of the Declaration on the Right of
P e o p l e s  t o  P e a c e  a d o p t e d  b y  t h e  Qeneral Alrembly i n  1964, for, a0 t h e  Declara t ion
s a i d , t h e  i m p l e m e n t a t i o n  of  t ha t  r i gh t  conrtituted  a  fundmenta3.  ob l i ga t i on  o f  e ach
S t a t e . The drafting of the Code rhould  be one of the priority ta8k8  of the United
Nat ions  and the  Internat ional  Law Commirrion  in the  f ield of  the  codif ica t ion and
progress ive  development  of  in ternat ional  law, Although the Special Rapporteur and
the Commission had already done rignificant  work on the topic, important questions
remained pending.

29. Hi8 delegat ion  bel ieved,  for instance, that  the def in i t ion  of aggression given
in the Code would be incomplete without provi8ions  on the planning and preparation
of aggression. I t  mue t  be  pO88ible t o  br ing  thO8e gu i l t y  of  euch a r t s  t o  j u s t i c e .
There could, in  fact ,  be  no confueim between the  prepara t ion and p.Lanning  of an
act of aggression on the one hand and normal defence measures on the other. Making
the preparation of aggression a crime could not but help to etrengthen  the Code an0
i t s  r o l e ,

30, The Code should moreover define a8 crimer ruch act8 aa co:oninlism,  genocide,
racism, a p a r t h e i d  a n d  m e r c e n a r i s m . I t  should  also character ise 8s e cr ime
terrorism, a phenomenon that was becoming increasingly disturbing as t.err0rist.s
s t rengthened thei r  arsenals  and as  the  pO86ibility  of chemical  GC  nuclear  weapons
f a l l i n g  i n t o  t h e i r  h a n d s  c o u l d  n o  l o n g e r  b e  ruled  o u t . The  rtqsponsit!lity  of
Sta tes  which to lera ted acts  of  terroriem  againrt o ther  States must also  be  def ined.

31. With regard to the puniehmsnt of individual8 found guilty of crimes punishable
under  the  Code,  the  la t te r  should  provide  for uncondi t iona l  oxtraditjon. It. should
be  b i rd ing upon Sta te8  to  co-opera te  in tha t  rorpoct, The code 8hould  also contain
p r o v i s i o n 6  p r o h i b i t i n g  S t a t e s  f r o m  grnnting  88ylum , and requiring them to take the
necersary steps to 9iva effect to thnt prohibition. The author8 of crime6 against
the  peace and secur i ty  of  mankind rhould  br cent back to  and undergo t r ia l  jn the
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coun t ry  where th ry  had  parprtratod their crimoa, l inco the courta  of that country
ware  beat  p laced to  judgr  thr  culpabi l i ty  of  the accuaod and impoae on tham
penalties  commonauratr  with  the offonco. Moroovar, to l nauro that puniahmont  was
unavoidable, there ahould ba no atatutory l imitationa for crimea covered by the
Code.

32, In  conclus ion ,  the  rffeativeaeam  of thr  Coda would  depend  to  a  large extant  on
the clarity of the proviaiona on tha maahinory for ita implomontation, He t rus ted
that the Special Rapportaur would give appropriate  attention  to the points he had
just raised.

33. v (Bulgaria) raid, with regard to the draft Code of Crimea apainat
the Peace and Security of Mankind, t h a t  while  a g r e e i n g  w i t h  t h e  a p p r o a c h  a d o p t e d  b y
t h e  S p e c i a l  R a p p o r t a u r  a n d  the C o m m i a a i o n  o n  the l i a t  of  Crimea againat placer  h i s
d e l e g a t i o n  was of  t h e  view t h a t  the acopo v of tha draft Code ehould
extend not  only  to  govornmont  off ia iala  but  alao to othrr poraona having
par t ic ipated act ively  in  tha organisation and planning of crime8 againat peace,  and
to  pr ivate  individual8  who had placed their  economic  and f inancia l  power  a t  the
disposal o f  t h e  p a r p a t r a t o r a , That would 9ivo the draft Code a very important
p r even t i va  and  de t e r r en t  r o l e , l specially in cam8 of aggroarion, I f  the
Commiss ion did  not  ea tabl iah  thr  cr iminal  reaponaibi l i ty  of such persona,  certain
criminal activities  would r e m a i n  outride the l copo of application of the future
Code when by their natura and daagoroua  conaaquoncea they ahould ba regulated by it.

34. Secondly, n o t  a l l  v i o l a t i o n a  of I n t e rna t i ona l  l aw  cona t i t u tod  crimea onqaging
t he  r eapona ib i l i t y  o f  the i nd iv idua l a  mak ing  t he  decision or  i a au ing  t he  order t o
commit  the  acta in  question, It war tharofore  nscoaaary to decide upon only the
graveat and most dangerour activities. I n  t h a t  c o n t e x t ,  t h r  t h r e a t  o r  t h e  u s e  oE
force could aerve aa an appropriate  criterion  for pinpointing the dividing line
between offencea  undrr gonaral  international  law and crimoa under the draft Code.

35, Thirdly, there was the danger of omitting acta conatftuting a crime by
a t t r i b u t i n g  t h e m  t o  individuala. That waa why hia delegation eupported t’le view of’
the Special Rapporteur and many mombera  of the Conunieaion  that in definins,  acts
cons t i tu t ing  crime8 againrt peace i t  wan perfmctly juatifisble  to  ad& to  a  general
d e f i n i t i o n  a liet  o f  acta portinont  t o  t h a t  dmfinition,  i n  keeping w i t h  t h e  ueual
p rac t i c e  i n  c r imina l  l aw , A t  the amm t i m e ,  i t  m i g h t  n o t  alwfiye  b e  nsceesary  t o
list a l l  poeaibla  waya o f  committic\g  a  given c r i m e ;  a  d e f i n i t i o n  o f  t h e  m a i n
elements might suffice. Stauld  the Commirrion  f o l l o w  t h e  l a t t e r  c o u r s e ,  i t  o u g h t
t o  d e f i n e  t h e  e l e m a n t a  of t he  va r ioua  crimes i n c l u d e d  i n  t h e  list i n  PI precisn and
re s t r i c t i ve  manne r , EO that  a much clearer  def in i t ion  could  be  provided for  each
cr ime and misunderstanding  could  be avoided in the  appl ica t ion  and in terpre ta t ion
of the draft srticlas in quartion.

36. A6 c o n c e r n e d  acta c o n s t i t u t i n g  crime8 againat p e a c e  a p a c i f i c a l l y ,  hia
delegat ion  wan aatiafird wi th  the wording of ar t ic le  12  on aggression,  which  wau
properly based on the Definition of Aggraaaion adopted by the Qeneral Aaormbly in
resolut ion 3314 (XXIX) of 14 Doaember 1974,  bu t  since the  l ia t  of  acts in
a r t i c l e  12 ,  pa rag raph  4 ,  wae  not  su f f i c i en t ly  erhauativr,  it f avoured  r emov ing  the
equarr  h~.,~(*ksts  uruund  t h e  worda “Xn p a r t i c u l a r ” ,
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37. Therr was no reason thrt’tho  throat of aggression should not bo charaaterised
as a crime againrt pram. His dolaqation  sharsd the view of those  mombors  of the
Commisrion who ware in favour of aonsidsrinq the throat of aggrossiuu  as a soparatr
crime, for a powerful  Btato could aahiovo  its aims through reaourso to it, The
argument  that it was diffiault to draw a distinction botworn preparation  of
aggrssr ion and praparation  for  drfanao  was not convincing,  bocauso tha t  could  bo
donr on the basis of l xirtlng military, technical, logal  a n d  p o l i t i c a l  c r i t e r i a .
The  dirtinction  would br of vital importance for deterring and preventing  smrioua
crimas a n d  nuclear  war, Indaod, the Bulgarian Panal  Codr had rrarntly boon amrndsd
to charactoriro  preparation of aggression as a crimr in itself  that was no longer
covarod by thr genrral provisions on tarrorism, In elaborat ing the provis ion  in
qurs t ion ,  tha Commiss ion  should ,  howovor, clearly  define  a l l  a c t s  c o n s t i t u t i n g
aggrssrion in order to l nsuro that thry did not servo as a prrtoxt for groundlrss
counter-aqgrorrion,

36, Bulgar ia  notrd  wi th  sa t is fact ion the Commiss ion’s  attempt  to  ident i fy  the main
l lomsnts of thr aoncogt of intorvontion, Furthor  s tudy should  bo donr  on  those
acts of intorvontion whiah posed  such a danger to the international  community that
they l ngagod thr criminal responsibility  of the individuals who had plannod,
organlead  a n d  implomontrd  them, His delegation was in favour of thr swond
altornativr  proposrd by thr Spoolal  Rapportour  in paragraph 231 of the Commission’s
report, braauso  it l ddrossod thu qoals of intorvontion and not the moans applied
and took sproial  account of the most dangrrous formr of terrorist activity, Due
a t t e n t i o n  r h o u l d ,  consoqurntly, br pa id  t o  S t a t r -o rgan i sed  o r  Stat@-directed
international  trrrorism, which  conrtitutod  a cr imr against pr~!r only  under  cer ta in
circumstances, namely,  when  tha hrrm i t  aausod was of uncommon  gravity and
intensity,

39. His dolegation supported  the inclusion of morconarism  among thr crimes  against
peats and did not think it advisable to ask the Commission to defer its definition
of that crimr until tho M.-&U  Committoo  l stablishod by thr Qonoral Assembly for
the purpose had complrtod  its work, Tho Commission must inutead  help the B~_&Q.c
Committee by furnishing  i t  wi th  the  lagal alemrntr  of the def in i t ion of  msrcrnarism,

40. W i t h  regard t o  colonialism, his  de legat ion  agreed tha t  i t  should  be cons idered
a  crime  a g a i n s t  po&cs. Morrover, the l is t  of  crimes against  psacr would  not be
complete without  incluuion  of ser ious  breaches  of  treatien doeigned  to  ensure
i n t e r n a t i o n a l  pore, and  secu r i t y , although that was a wry sensitive matter that
should be approached  with extrrmr  caution.

41. In  conclus ion ,  h is  de legat ion  hoped tha t ‘-he Commieeion would continue to give
priority to thm  draft Coda of Crimes against the Peacr and Security of Mankind, and
proposed tha t  the top ic  should  be made a  separatr agenda item at  the for ty-fourth
session of the Qenrral  Assembly,  to be discussed in conjunction with the report of
the International Law Commission.

4 2 ,  Hr. VfLtAaRANm  (Quatemala), after making general comments on the mannor
in  which  the in ternat ional  communi ty  had procerdod  in  specifying and codifying the
concept of a crimr against the peace  and security of mankind, on the overlapping
compstenca  of national courts and any futurr international criminal court, and in
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par t icular  on the question  of at t r ibut ing pro-•mpt ivo aompotonco to  thr  Srcurity
Council in charactrrising  suah arimos and drtormining  the facts in thr mattrr,  said
that i t  would be good if both thr Sixth Committoo  and the International  Law
Commiss ion madr i t  a prior i ty  to  study the fol lowing questions  more  in  depth.

43, Firs t ,  thmre  was  thr  qurs t ion of establishing  an international  cr iminal
jurisdiation as the primary instrumrnt  for implomonting  the draft Code, taking into
account, of courser thr fret that a parallol judiaial maahinary, namely  thr
n a t i o n a l  c o u r t s , l lrrady had aompotrnaa to rule on somo offoncos,

44, S r a o n d l y ,  thorn w a s  the argument t h a t  o n l y  the i n t r r n a t i o n a l  c r i m i n a l
jurisdiation wluld bo compotont  to rule on some offonaos, particularly thoso that
wrro most serious and should by nature bo rrforrod  to an international  tribunal
rather than  to  national  aourts, suah as the throat of l qgrossion, acts of
agqrossion,  international  trrrorism  - l specially Stat0 terrorism  - intorvontion,
qonoaido, .e and oolonialism, Qrratar progross  w o u l d  ba madr i n  t h a t  araa
Cf rmphasin wore given primarily to srrious offonars that wore politically
sonsitivr for Statos and Qovornmmts,

45, Thirdly, thrro was the option of having the draft Coda l mpowor the Security
Counci l  to  add to the l ist  of serious offwaaes fa l l ing  undrr  thr  jur isdic t ion of
the international  tribunal and having the draft Coda drfino as clrarly as possiblr
the pro-•mptivo charaatrr  of intorvontion by thr Council,

46, Of course, t h o s o  WOLG  yractical  sugga r t i ons  intondrd  to  s imp l i fy  considrration
of  the q u s s t i o n  a s  a  wholr a n d  to haston the a d o p t i o n  of th r  dra f t  Code  of Crimes
against the Peace  and Srcurity of Mankind, Thr  aim was not  to  rosolvo  al l  the
problrms  facing the international  community but to help to salvo the major ones,

47, Mr,-.BQUUQN  (Jamalar)  amid that  the fourth rrport of the Sprcial  Rappor tour
on intornationul  liability for injurious aonsrquonaos  arising out of acts not
prohibited  by international  law signifcantly l dvancrd the work on thr topic. I n
t h e  interpretation  and  app l i ca t ion  of  t h r  dra f t  articlrs,  t h e  q u e s t i o n  w o u l d
inev i t ab ly  ariso as  t o  whothrr they rrfloctod  customary  i n t r rn r t i ona l  l aw  o r  the
proqressivr  development  of in t r rnat ional  law, According to paragraph 29 of the
r e p o r t  ( A / 4 3 / 1 0 ) ,  the Special  Rapportrur  appoarrd  t o  havr charactrriaed  t h r  t o p i c
no proqressive devolopmrnt  of  intar:~ational  l a w . H i s  drleqation  f e l t  t h a t  i t  w o u l d
be prsferable  for the Commission not to pronouncs  itsolf o n  the question. The
d r a f t  articles  f i l l e d  t h o  g a p  i n  i n t e r n a t i o n a l  l a w rofrrred to  in  paragraph 24 of
t h e  rrport, i n  p a r t , by  bui ld ing on principles  of in ternat ional  law.

48, His delegation agrred that it was not useful to draw up a list of danqarous
activitirs, I t  w o u l d  b e  morr  h e l p f u l  t o  establish c r i t e r i a  by  wh ich  ac t i v i t i e s
i nvo lv ing  r i sk  wou ld  be i d e n t i f i e d ,

491 W i t h  r e g a r d  to  d r a f t  a r t i c l e  1, h i s  delegation  s u p p o r t e d  t h e  use  of  t h o
concept of l’jurisdictionl’  rather than “trrritory”, It also hoped that rrvisions  of
article 1 would take l caount of the following pointor f i r s t ,  8 d i s a d v a n t a g e  of  t h r
conaept  of jurisdiction wao that i t  gave rim to questions of the legitimrcy  under
national and international law of power exorcised by a Stata. Second, whether a

/ . , .
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(Mr. Robinson. Jamaica)

State exercised jurisdiction or only effective control over the relevant activities
must be determined in accordance with international law. For that reason the
phrase "vested in it by international law" should not be used to describe
"jurisdiction", particularly since the expression was not applied to "effective
control" which suggested that such control was not determined by international
law. However, if the intention was to pinpoint the legitimacy of State power, some
phrase other than "vested in it by international law" should be used.

50. Third, even though it was intended that the exercise of State power by South
Africa over Namibia would be coverad by the concept of effective control rather
than jurisdiction, it might still be necessary to consider the inclusion in the
draft articles of a provision specifying that accepta,lce  of the articles in no way
implied recognition of States exercising such control.

51. Fourth, the concept of jurisdiction would, in some situations, cover the
exercise by a home State of jurisdiction over the activities of a transnational
corporaticn  in a host State. In most cases, the first was a developed country and
the second, a developing country. The formulation of draft article 1 seemed to be
advantageous to developing countries because developed countries would be bound by
the obligations laid down in the draft articles. Developing countries, however,
like some developed countries, resented the exercise of jurisdiction by a home
State over the activities of a transnational corporation carried out within their
territories: that was one of the problems encountered by the Commission on
Transnational Corporations in its work on a code of conduct for such corporations.
Care should therefore be taken, in completing the formulation of draft article 1,
not to appear to legitimixe the exercise of that kind of jurisdiction.

52. The Special Rapporteur had skilfully moved away from the concept of activities
causing transboundary harm to that of activities creating appreciable risk of
transboundary harm. Although the commentary gave a fairly good idea of what was
meant by "appreciable risk", the definition of that term and of "risk" in article 2
were not sufficiently precise to be useful.

53. His delegation believed that the draft articles should be comprehensive and
encompass the whole of the human environment and should cover liability for harm
caused by activities which took place not only in areas under the jurisdiction or
control of a State but also ia areas such as the high seas, the international
sea-bed and outer space. The duty to adopt preventive measures was also applicable
to States. In some cases, however, it could be difficult to determine who would
benefit from the duty to make reparation. The structure of draft article 1 did not
need to be changed, but the definition of "transboundary injury" and "affected
State" would have to be adjusted.

54. His delegation considered that it was useful to specify that a State of origin
was not subject to the obligations laid down in the draft articles unless it knew
or had means of knowing that an activity involving risk was being carried out in
areas under its jurisdiction or control. It did not see the reference to "means of
knowledge" as being only to the benefit of developing countries.

/ . . .
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55. In recent times the Commission seemed to have been systematically including in
its draft articles on various topics a provision based on article 3 of the 1969
Vienna Convention on the Law of Treaties. Article 5 was an example. His
delegation wondered whether that article was really necessary, since the title of
the topic made it clear that it was not devoted to responsibility for transboundary
harm resulting from wrongful acts. Article 5 should either be deleted or redrafted
to more accurately fulfil its objective.

56. His delegation supported the provisions of draft article 7 on the duty to
co-operate in good faith in preventing or minimizing the risk of transboundary
injury. One of the main features of contemporary international relations was the
growing interdependence of States, giving rise to the duty to co-operate as
reflected in Article 1, paragraph 3 and Chapter IX of the Charter. It should be
noted that, in the context of its work on the topic, and on the law of the
non-navigational uses of international watercourses, the Commission was playing a
very creditable role in the development of a corpus of law on the duty to
co-operate. The Committee was working in the same area in its consideration of the
items relating to good-neighbourliness and the progressive development of
international law relating to the new international economic order. Both th?
Commission and the Committee must ensure that the duty to co-operate had the body
and content of a juridical norm, the breach of which entailed responsibility.

57. His delegation believed that draft article 8 on participation was
unsatisfactory because of its vagueness. The duty to allow participation was said
to spring from the duty to co-operate and, as indicated in paragraph 91 of the
report (A/43/10), "the modalities of such co-operation would have to be the subject
of specific provisions". It would be helpful to indicate that either in article 7,
or in article 8.

58. With regard to the law of the non-navigational uses of international
watercourses, he believed, as indicated in paragraph 138 of the report, that the
obligation set forth in article 16, paragraph 2, should be one of due diligence to
ensure that appreciable pollution harm was not caused to other watercourse States,
and that strict liability was not involved. It was not certain, however, that the
formulation of paragraph 2 reflected that approach. Moreover, although
international law did not prohibit all pollution, it seemed strange to provide, as
in paragraph 2, that a watercourse State could pollute another watercourse State as
long as appreciable harm did not result from that pollution. The formulation
suggested in paragraph 162 of the report ("Watercourse States shall take all
measures necessary to ensure that activities under their jurisdiction or control be
so conducted as not to cause appreciable harm by pollution to other watercourse
States or to the ecology of the international watercourse [system])" would deal
with both the presentational problem and the substantive question relating to due
diligence.

59. Article 16, paragraph 1, should identify the effects of pollution and there
should be an express reference to the effects detrimental to marine life.

/ . . .
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60, With regard to the quootion  rairad in paragraph 172 of the report, l ithrr the
rrtialor could l xprorrly provide  that in the aaro of a brraah of the duty to
protoat the oaology of a watoraourrr ayltam, any watrraourre State which war a
pa r ty  t o  t h r  artiolor  c o u l d  to aonridorrd an  injured Stat. o v e n  t h o u g h  i t  ruffered
no dirrat harm, or they could proaord on that implicit undarrtanding,

61, The rolationrhip  brtwren artiale 6 (Equitablr  a n d  roaronablr  utilisation a n d
par t ia ipat lon)  and ar t ic le  8 iqbliqation  not  to aauao appreaiablo  harm) ref loated
in paragraph 2 of the aommrntary U artialr 8 ,  w h i c h  et&tad  tha t  a  use o f  an
intrrnational  watrrcourlo  ryrtrm wax not l quitablo if it aaueod appreciable harm to
another  wat*rcournr Gtato, w a r  perhapr n o t  ruffiaiontly aloar f r o m  the text o f  t h o
articlor  thrmrelvor,

62, The improrrivr lirt of  illurtrationo  drawn f rom Btato praatiae, i n t e r n a t i o n a l
agrremrutr, cam l a w  a n d  drolaratianr  o f  i n t e r n a t i o n a l  orgrnixationr given i n  t h e
commentary  (ihid., p, 65 if,) ruggorted  t h a t  a r t i c l e  6  r r f l r a t r d  a  r u l e  o f
curtomary in ternat iona l l a w  o r  t h a t ,  if it d i d  n o t ,  the principle  i t  smbocliod
derorved  t o  bo inaludod  i n  the d r a f t  artiahr i n  keeping w i t h  the progreooivn
development  of international  law,

63, What ho had r a i d  ear l ier  on thr poritivo  duty  to  ao-operate  in  relation  to
chapter  II applied with  equal forar to articlr  9  (Qonrral  obl iga t ion  to
co-oporato). In  identifying  the baror  of  oo-ogoration,  ar muah strorr s h o u l d  b e
plaard on the l loment of intordopendenae  ao on rovoroignty.  The  exprorrion “mutual
bonofit”  wan t h e  o n l y  rrfrranoo t o  intrrdopondonae, a n d  porhapr aonrideration  c o u l d
be  given to adding a  roforonar  to  mutual  rexgoat or one  of the o ther  prinaiplre
idrntifiod  in  pa rag raph  2  of t he  commen ta ry  (WA,, pa 101) .  I f  i t  was f e l t  t ha t
the  addi t ion  of  those  reforonaor  would  make the t rxt  too aumbrrrome, another
atproach w o u l d  b e  t o  omit a l l  rrforonao t o  ruch barrr of  c o - o p e r a t i o n  i n  t h e  t e x t
o f  tha articlm  itrslf a n d  t o  doal w i t h  the quertion  i n  t h e  c o m m e n t a r y . The
framework agroemrnt should give prominrncr to t h e  duty to co-operate becaueo  the
provirionr  of ar t ic le  6  aould not bo effeativo without  the  ao-opera t ion  o f  al l
watercourre  Statae, The  modalitier  o f  ruah ao-opera t ion rhould  be careful ly  worked
out , and l omrthinq as close as poseiblo  to an objective third-party system for
rettling  d i f f e r e n c e , r e l a t i n g  t o  t h e  dircharge  o f  t h a t  d u t y  rhould  b e  ertablirhed.

6 4 , I t  wa6 ra id  in  the  commentary o n  ar t ic le  10 (Regular  exchange o f  data  and
i n f o r m a t i o n )  t h a t  t h e  r u l e r  l a i d  d o w n  i n  the a r t i c l e  we re  r e s idua l  i n  t ha t  t hey
appl ied  in  the  abnence of a epocial  agreement  concluded pursuant  to  ar t ic le  4
(iuP*, p* 107). There was no reaaon why euch an agreement should not apply in
such caaee, a l though i t  would  be  d i f f icul t  to  see why par t ies  should  fee l  the  need
to Hdjurt  the provieions  concerning the regular exchange of fnformatLob  to the
chdractorirticc  a~? use6 o f  t h e i r  p a r t i a u l a r  watorcouree, H e  wiohad to repeat t h e
porition  hir delegation had previously  takrn on ar t ic le  4 ,  namely,  that  ir. must not
b e  aonrtruod  ar a l l owing  ad ju s tmen t s  t o  t h r  f undamen ta l  prinaipler  s e t  o u t  in t h e
urtialec  ( f o r  example, article8  6, 8 and 91, b u t  s h o u l d  rather b e  conetrued  ao
rolating  t o  o t h e r  loo8 aontral provirionr, ouch  ar thoro deal ing  wi th  the  rnacl:inrry
f o r  c o - o p e r a t i o n ,
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65, Artiolo 12 (Notifiaation  aonaarning plannrd mearuror with porriblr  advorro
rffootr)  and l rtialr 16 (Proarduror in thr abronco of notification) gonrrally
r t r u a k  a  f a i r  brlanco  brtwoon t h e  interoata o f  notffying a n d  notified  Stator. I t
might ,  w i t h  romo juatificatfon,  be arkod wha t  protection  ruch a  ryrtom offerad a
potentially  rdfeatrd 8tata i f  i t  wa8 l e f t  t o  t h r  aubjectivo d e t e r m i n a t i o n  o f  oath
Stat. to doaido  whothm  itr plannod  moaaurra  would have l dvorao l ffectr an4 whothor
it wan obliged under l rtialm 12 to provide timrly notifiaation.  Thr anawor war to
bo found in l rtialo 16, whiah provided  that, if a Stat. that waa planning moaxulox
frrilod  to notify a potentially  affeated Etatr, t h r  l a t t e r  a o u l d  rrquart t h a t  t h r
formor apply thr  proviaionr  of artialo  12. I n  hir dologation’r  view,  t h a t  anrwor
wan fairly adequate.

66, The  r i g h t  OS the notified State t o  have the implomontation  o f  the plar.n&l
moaruror  rurpondod  warn balanard by thr r ight of  thr  not i fying Stat, to  proaor3  with
implemrntation  of  itr moaauroa  if a n  equitable  solution  warn  no t  reached w i t h i n  six
monthn through a proaoaa  of aonaultation and nrgotiation  under ar. iclo 17, which
ret forth the prinaiplr of good faith, In  t h a t  c o n n e c t i o n ,  t h r  I n t e r n a t i o n a l  L a w
Comminrion  WII t o  be oomnended f o r  p u t t i n g  romr “tooth” in to  the duty  to  consult
and nrgotiata, whiah wax part and parcrl  of the duty to co-oporatr. I t  would bo
helpful i f  the Commirrioa wore t o  rtrengthon  t h e  d u t y  t o  nogotiato undrr article 1 7
by adding other more d&ailed proviriona for  determining whethor  thr  aonduat  of
either t h e  n o t i f y i n g  o r  the n o t i f i e d  S t a t e  conrtituted  a  brrhch  o f  t h a t  d u t y .  The
Commirrion  might oven aonaidor  l rtabliahing a third-party diaputo  rattloment  ayatom,

67, AB f a r  aI the d r a f t i n g  w a a  concornod, twn pointr  nooded t o  b e  c l a r i f i e d ,
nemoly,  the rotoromo t o  "the rituation”  i n  article 1 7 ,  p a r a g r a p h  1 ,  and tha, w o r d o
“thr formor  Stat. m a y  roqurat t h r  latter t o  a p p l y  t h e  proviaiona  o f  a r t i c l e  12” i n
article  10, p a r a g r a p h  1, W i t h  r r g a r d  t o  t h e  latter, i t  w o u l d  bo prrforablo t o
s ta te  expronaly  what provirionr of ar t ic le  12 were  to  be appl ied .

66. Turning to l rtialo 19 (Urgent implrmentation  of planned meaxuren), ho did not
aoo the p o i n t  o f  a o n r u l t a t i o n r  and negotiationr  a n  unviaaged  i n  p a r a g r a p h  3 i f  t h e
plannod  measurer had already boon implrmonted  owing to the circumrtancer  onvfcaged
in paragraph 1.

69, While i t  w a x  e n t i r e l y  underntandable  t h a t  t h e  draft C o d e  o f  Offencsr  againrt
the Peace and Bocurity  of Mankind rhould  arouno paeaionn, there wan a need for
c lear  and cool  thinking xo aa to  draw up draf t  articles  tha t  would  gain the widrrt
poariblr accogtanao,

70. W i t h  r e g a r d  t o  d r a f t  a r t i c l e  1 1 ,  parasrnph  3  (j&&j,, p. 1 5 1 ,  n o t e  2251, h i s
delegat ion  pre fe r red  the approach  of  t he  firrt a l t e rna t i ve  de f in i t i on  o f
intorferrnco t o  t h r  racond,  w h i c h  d e f i n e d  interferoncr  b y  r e f e r e n c e ,  M, t o
terroriet  acbivitier. Intorvrntion and  t r r ro r i rm  ahou ld  bo t rea ted  aa roparate
Crimea. The  first l ltatrnativo also had the advantage of overcoming the problem
pored by the 1954 draft Code, in  which  the  concept  of in tervent ion  wao limitrd  to
Voeraivs  measures  of an economic  or  pol i t ica l  character” ,  by roforring  to  “any act
or any meaaurar whsfaver  it6 nature or form, amounting to coercion of a State”.
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71, The  d e f i n i t i o n  of  trrroriat  acts in  t h r  d r a f t  Code (U, pa 1 5 2 ,  nota 2 2 5 )
w a n  romowhat  quaintj  i n  p a r t i c u l a r , t h e  roquirmment  t h a t  t h e  acta b e  9alculatrd  t o
crratr a  rtato o f  terror i n  thr  mindn of gub l i a  f i gurer ,  or  a  g roup  of  prrronr or
thr gonoral  publio@@  might bo difficult to l rtabliah, I n  a n y  event, i f  terrorism
war included  in  the draft Code aa a cr ime against  goaar# a raving provirion rhould
alro b e  i n c o r p o r a t e d , similar t o  t h a t  i n c l u d e d  i n  the D e f i n i t i o n  o f  Aggrrarion
pro8orving  the riqht o f  prop108  t o  rtruggle  f o r  indepsndrnae  snd againat a l i e n ,
colonia l  and raairt dominat ion , Such a proviaion had found ita way into aeveral
United Nationr inrtrumrntr,  ruoh aa the Manila Dealaration on the Peaaoful
Srttlrmont  o f  Intrrnational  Dirputea, the Internat ional  Convention againat the
Taking of Hoatager, the D e c l a r a t i o n  o n  the Gnhanoemont  o f  t h e  Effoctivrnear o f  t h r
Principle  of Refraining f rom the  Threat  or  U8e of  Force in  In ternat ional  Rela t ionr
and,  la,rtly, Oonoral  Arrrmbly rero lu t icn  421159 on terrorism. Such a raving
proviaion rhould bo l ppliaablo alao to mrraenariam and the arime of l ggreaaion.
Indeed,  the Definition  of  Aggraraion  ina luded such a raving clauam, and the
Internat ional  Law Conunirrion rhould  theroforr  conridor  including a  provia ion of
tha t  k ind in one aonvrnient  place in  the draft .

72, I n  apite o f  the diffiaulty o f  d e f i n i n g  i n t e r v e n t i o n ,  t h r  drrcrigtion  givrn i n
pa rag raph  241  of  the report  was e x c e l l e n t , ninae the  cont ra1  factor  war the  idea of
coercion that waa an obrtaale to the free sxsrcire of rovereign right@ by a State,
Of cour80, conrent negated corralon, b u t  f o r  t h a t  t o  b e  ao t h e  c o n a r n t  h a d  t o  b e
I roely given, It waa in that context  that the legality of what the aommrntary
referrad t o  au  l’intorvontion  by  consent”  o r  “ i n t e rven t i on  by  rsqueat”  muat b e
examined (U,, para, 242).

73. Commenting furthrr on the subject  of intervention, hr, obrervsd  that the
qusrrtion aroao a8 to the extent to which an international organisation which under
it6 a o n a t i t u r n t  inrtrumrnt  h a d  t h e  p o w e r  t o  t a k e  c e r t a i n  a c t i o n  i n  r e l a t i o n  t o  it8
mrmbor  S t a t e8  wh iah  wore i n  broaoh  o f  t h a t  i n s t r u m e n t  a o u l d  take such meaauren
w i t h o u t  v i o l a t i n g  t h e  princip.le  o f  non-intrrvention. The rerponur  would be
negative if the prinaiple  war conridered a principle of e.

1 4 . taetly,  romr m e m b e r 8  of the Commieaion  had  r e f e r r ed  t o  t he  f ac t  t ha t  direc t
USC of armed force by a State againat another State waa more a matter of aggrcmrion
than of  in tervent ion. That raiard the  ques t ion  of  acts fa l l ing in to  more than  on8
category of criminal conduct outlawed by the Code. In  ouch c i r cume tanc r r ,  t he
Code, following the precedent of domestic law, c o u l d  g i v e  t h e  c o u r t  rasponeible  for
applying the Codo competence to decide on the characterisation to be used in each
p a r t i c u l a r  c a r e ,

75. Hi8 delegat ion  ruppor t rd  the  pos i t ion  tha t  every  cr ime should  form the  subject
of a  aepa ra t r  a r t i c l e  in  t h e  C o d e .

76. With regard to artiale 4  (Obl igat ion to  try or extradi te) ,  some  member8 of  thr
Commission  had conridered  tha t  the  term “an individual  a l leged to  havr  commit ted  a
cr imr” in paragraph 1 ahould be defined 80 aa to ensure that i t  did not apply to an
i n d i v i d u a l  i n  rrapect of  whom thore was  no p r o p e r  baeir fo r  t r i a l  OL o x t r a d i t i o n
(hid., pe 176). That waa a legitimatr  concern which ohould be met by the drafting
of  t h e  specific rulrr nraerrary for g iv ing  e f f e c t  t o  t h e  p r i n c i p l e  l a i d  d o w n  i n
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t ha t  a r t i c l e ,  whore  @laboration had  been de fe r r ed  t o  a  latar rtage. In  praa t io r ,
thr  indiv idual  rrforred to  in  paragraph 1 could  be  ne i ther  tried nor  ext radi ted
unlsnr  sufficient  l videnae againat him waa available, the final d@OiOiOn  in that
regard Deing taken in the light of the criteria l atabliahed in the Cod.. The
prinaiple l a i d  d o w n  i n  article 4 ,  pa rag raph  I ,  t hua  rimply  mean t  t ha t  t h r
individual allogrd  to have committed  a crime muat be l ubjeated to procoedinga  which
c o u l d  l e a d  t o  hia t r i a l  or ex t r ad i t i on .

77, He agreed with the virw of one Commiraion member that the Comirrion aould
under take  the  t a a k  of draf t ing the statute  of an in ternat ional  ar iminal  court
without being l xprenaly &eqUlOtOd to do 80 by the Qrneral AOOembly, Au to the
queaticln  whether a regional ariminal court would have jurirdiation  over the arimoa
aovercd by the Cod., t ha t  wobld d r p r n d  on t h e  Code’n  provirionr on t h a t  rubject.
He himself  aould not l oa the utility Of Ouch a pOOxibility,

76, Whi le  ag ree ing  tha t  i t  waa d i f f i cu l t  t o  app ly  t he  w i n  i&m rule i n
i n t e r n a t i o n a l  c r i m i n a l  l a w ,  h e  d i d  n o t  t h i n k  t h a t  w a r  ao for the raaaon  g i v e n  i n
paragraph 3 of the aommrntary to article 7 tipid,, pp. 179-MO),  namely  that
“internat ional  law did  not make  it an obl iga t ion  for Statea to  reaognimo a cr iminal
judgomrnt  handed down !n a foreign State", A national court which had jurirdiction
to try a peraon for a crime under the Code had that jurirdiction  boaau8o  the State
in which it functioned had become a party to ths Code and had taken the neaaaaary
legielativr  or other meacurer  to givr tha t  cour t  jUri8diOtiOn  over rush a arime.
When  auah a court tried a perron for II crime under the Code, it8 judgrmont  ought to
b e  rerprcted  by  the court6 of any  o the r  S ta t e  pa r ty  to  the Code .  I t  was alrrr t h a t
i n  nuch a  a i t u a t i o n  t h e  mU&A-J&ll r u l e  muat app ly .  On  th r  qthrr hand ,  when
the  nat ional  aourt  of  a Sta te  par ty  to  the  Code t r ied  a prrron for an ac,t which war
a  cr ime under  itn dome8tic  cr iminal  law ayntsm  but  not  a  cr ime under  the Code ,  then
another  State  par ty  to the  Code had no obl iga t ion  to  reaprct the  judgement  of tha t
court and war free to try that prrnon for a crime under the Coda brood on the act
o f  t h a t  pernon, Ti le  nne& in  &&KI ru le  d id  not  apply  in  tha t  rituatlon  because
the peraon concerned  wan not being triad a rrcond time for the 88mr  offmce and
a l so  becaure the n a t i o n a l  c o u r t  w h i c h  h a d  t r i e d  h i m  d i d  not  der ive  ita juri8diction
from the Code, Broad ly  opeaking,  pa rag raph8  2  and  3  of  a r t i c l e  7  reflected  thoro
idear, However, pa rag raph  2  d id  no t  r ea l l y  oeem necsraary because an  o rd ina ry
cr ime was not  “a  cr ime under  thir Code”. He app rec i a t ed ,  how8ver,  t h a t  t h e
Commiseion had fslt tha t  i t  could  not be too careful .

79. His delegat ion  waa oppoaed to  the  except ion provided fo r  in  ar t ic le  7 ,
paragraph 4, a n d  p a r t i c u l a r l y  i n  eubparagraph  (b).

80. The  Conuniaeion’r  work  on the  topic  was progreeeing very aat iafactor i ly ,  and he
hoped that  in  the  immedia te  fu ture  i t  would  be  able  to  tackle  the  taak of draf t ing
the  OtatUt8 Of an in ternat ional  Cr iminal  CQUrt. At an ea r l i e r  mee t i ng ,  t he
ropreronta t iveo 3f Canada x.!ld the  Uni ted  Kingdom had ra id  tha t  thr  time  had corn8 to
eatabliuh  such a  cour t ,  and i t  waa to  be  hoped that  the  Commirrion  would  take  in to
account  the conaanau#  on that poin t  which  reemod  to  be  emerging in  the Sixth
Committee.
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81. MLDJIENA (Cameroon), rrferriig to tha topio of 1iAbilty  for injuriour
conrwpwaaor Ariring out of ratr not prohibited  by intrrnAtionA1  law, l ⌧protmod
approval of thr aautiour and rralirtio  approaoh taken by tha Speaial  Bapportrur,
In the cam of mo oomplox a topic, the Commirrion rhould proparo  a framrwork
ayrorment  offorinq the grratert  po88iblr  flexibility,  w h i o h  c o u l d  quid.  S t a t . 8  i n
concluding rproific  aqrromrntr  regulating partiaulat l ativitior.

82. W i t h  regard t o  the rrrpoativo  rolor  of  rirk and  harm in  rolrtion t o  t h a t
topic, the Commirrion rhould l xploro the a8pootr  of grrvontion  and roprration  from
a new angle,  avoiding dogmatirm and l xorrrivrly rigid fOrfitali8mr 80 AI to l liminat0
the lrriour  g a p 8  w h i c h  romainrd w i t h  rrrprct to t h a t  t o p i c  i n  poritivo
in t e rna t i ona l  l aw , I t  r h o u l d  alro aonridrr  the rirk o f  p o l l u t i o n ,  baaing itr w o r k ,
among  other  thingr, on the variour  international  oonvontionr  on l nvironmontal law,

83. With regart!l to the law of the non-navigational ~801 of intornation&l
watercour8e8, the work done by the Sprcial  Rapportrur and by the Commirrion marked
a  eignificant  rtaga i n  the Cominirrion’r  n o r m a t i v e  a o t i v i t y  in t h a t  f i e ld .  W i t h
r8gard t o  the t w o  qUO8tiOn8 pored  b y  the COiNlIi88iOn  i n  p a r a g r a p h  191 of  i t 8  rrport
(A/43/10), hi8 dxlogation did not aqrrr with thr idea of including in the draft
a r t i c l e8  a  rpooifio chap t e r  on p o l l u t i o n  a n d  onvironmontal  prOtOCtiOn. In  t h e
interert of c la r i ty ,  t h e  C o m m i r r i o n  r h o u l d  confinr itrrlf t o  the provirionr  already
dra f t ed ,  namely  d ra f t  article8  2 , 4, 6, 8 and 9, which aould bo rupplrmantod  if
n8ce88aryI

84. H i 8  d e l e g a t i o n  w a r  plrarrd  t o  800 t h a t  rome of  i t 8  oommrntr  o n  t h r  rtatur o f
the  d ip lomat ic  cour ier  and the diplomat ic  bag not  acoompmird  by diplomat ia  oouri8r
had been takrn into account by the Special Rapportrur and by the mombmrr  of the
Commisrion. I t  a p p r o v e d  o f  the Special  Rapportrur’r ob8orvAtion8  a 8  r o t  f o r t h  i n
paragraph 293 of  the report  (A/43/10) ,  par t icular ly  the idea of adopt ing  in  the
81aboration of the draft articlor  a comprrhonrivo  apgroaoh loading to a oohoront
and, a8 much a8 pO88ibl0, un i fo rm r/gima concerning  a l l  k i n d 8  of  courier8 and
bag8, I t  alro f e l t  t h a t  rpecial rignificance  r h o u l d  bo attaohod  t o  f u n c t i o n a l
n8ceesity  a 8  t h e  baric f a c t o r  i n  detrrmining  t h e  rtatur o f  a l l  k i n d 8  o f  c o u r i e r 8
and bagr.

85. With  r ega rd  t o  dra f t  a r t i c l e  1 7 , h i 8  delegat ion  COn8ider8d  t h a t  t h e  c u r r e n t
wording of  prrragraph 3  wa8 cumbrrrome and ambiguour, a n d  propored t h a t  t h r  f i r s t
asnt8nce ehould  be amended to read! “The  temporary accommodation of the diplomatic
c o u r i e r  s h a l l  n o t  b e  8ubjeCt  t o  inEpeCtiOn  o r  loarch, aw a r e  w
$foundP.-~~~~U Of artiel98 dd.ACR
inALL or control led  by the  quarant ine  regula t ion8 of  the
r e c e i v i n g  S t a t e  o r  the t r a n s i t  S t a t e . ”

86. His delegation approved of the approach taken in draft article 28 with a view
t o  s t r i k i n g  a  f a i r  balance betw8en  t h e  interrrtr o f  thx r e n d i n g  S t a t e  a n d  thoeo o f
t he  r ece iv ing  S t a t e , and coneidrred  that  the in t roduct ion ,  in  paragraph 1 of  tha t
ar t ic le ,  of the  concept  of “ i n v i o l a b i l i t y ”  or o f  t h e  phraro “and s h a l l  br exempt
f rom examinat ion di rect ly  or  through elrctronic  or  o ther  toohnical device@” would
make i t  imporribls  t o  m a i n t a i n  t h a t  balance, The word8 in rquarr bracket8 chould
t h e r e f o r e  n o t  bo retained i n  t h 8  f i n a l  t e x t , Moreover,  h i 8  deleg&ion s u p p o r t e d

/ , . .



A/C.6/43/SR.35
Englirh
PA90 18

the application of the provirion aontainrd in paragraph 2 of tho draft artialo  to
a l l  bagc, b o t h  conrular  a n d  diplOmAtiCI,  b u t  d i d  n o t  dram i t  de8irabla  t o  oxtond  t o
t h e  traneit Stat0 t h e  righta accordrd i n  t h a t  p a r a g r a p h  t o  t h e  rrcriving S t a t s ,

87. H i8  de l ega t i on  f r l t  t ha t  tha i dea  of  a l l owing  the r ece iv ing  Sta te  to  ohooro
among the  variour inrp8ction  mathOd war not  brought  out  o l rar ly  in  the  th i rd
phrase  in  squarr  brxok8t8  in  artiola  28,  paragraph 2,  whioh 00~14 br rawordod to
rsadl “They may r8qu@8t  s ba m to m

E o r  v d0v-m bo m i n
t h e i r  prrrenca b y  a n  authorilrd  rrprerrntativr  o f  the 8Onding Stats",

88. I t  wa8 8tAtOd i n  p a r a g r a p h  4 9 9  o f  the report t h a t ,  f o r  l a o k  o f  timo, the
Commisrion  h a d  brrn u n a b l e  t o  oonridor  t h r  t o p i c  o f  jurisdictional  immunitior  o f
Stat.8 a n d  t h e i r  property, I t  had,  howovor ,  found i t  Advfrablo  to allow the
Specia l  RAppOrt8Ur  to  in t roduce  h i 8  report in  order to  expeditr  work at  the
fOllOWiny  8e88iOnr Hi8 drlagation  would br ief ly  out l ine  h i8  country’8 porition  on
Borne of  the  draf t  articlor rubmittrd,

89, With regard to article 3, paragraph 2, whiah the Speoial Rapporteur had
prOpO8Od  8hould  become  pa rag raph  3  of  the new dra f t  a r t i o l r  2, hir d e l e g a t i o n
wondered whether  thr condi t ion8  rpmifird  in  that  paragraph to  dstermin8  whothor A

contract for ths sale or purcharo  of good8 or the supply of 8erViCO8 war OommaroiAl
were cumulative or whethrr  a ringla  onr of thorr condition8 ruffinod. I n  the firrt
ca8e,  t he  pa rag raph  a8  fOrmUlAtOd  polrd  n o  problem., I n  t h e  8rcond 380r howovor,
i t  ssemsd t o  h i 8  drlegation t h a t  t h e  c o m m a  boforcr th8 w o r d  “but” rhould  bo roplaard
by a p8riOd.

90. In  d ra f t  articL 6  i t  wa8 a  ma t t e r  of  w h e t h e r  o r  n o t  t o  r e t a i n  t h e  word8  i n
square brackrtr,  namely, “and t h e  relevant  r u l e 8  o f  gen8ral  i n t e r n a t i o n a l  law”.
Hi8 delegat ion wae no t  in  favour of rimply dele t ing  thorr  wOrd8, rince  draft
srticle  6  merely provided A  par t icular  mean8 of  applying the  pr inciple  of  immunity ,
a n d  rbcourse  t o  gsnrrrrl  i n t e r n a t i o n a l  l a w  rhould  r e m a i n  pO88ibl0,  e i t h e r  f o r  t h e
purpose  of  in terpre t ing  the  convent ion  or 8hould Stats8 deem i t8  provirionr
inadequate. T h e  refer8nce  t o  international  l aw, f a r  f r o m  re8tricting  t h e  rcops o f
the  fu ture  convent ion ,  kept  open the pO88ibility  of  adapta t ion to  any rubloqulnt
development  of  the  in ternat ional  normat ive  order,

91. I n  h i s  Governm8nt’e  o p i n i o n ,  p a r t  I I I  o f  t h e  draf!t articlee  rhould  be e n t i t l e d
“Limitation8 on State immunity”, becaure  State  immunity  wa6 a  fundamental  pr inciple
o f  i n t e rna t i ona l  l aw  whoor application war  rubjsct  to  cer ta in  limitationr,

92, The current  formula t ion  of draf t  ar t ic le  19,  concerning the  effrct of an
arbi t ra t ion agreement ,  gave riao to  much uncer ta in ty  about  the  cour t  boforr which
thr S t a t e  p a r t y  t o  a n  a r b i t r a t i o n  agrormont  w i t h  a  f o r e i g n  pereon l o s t  t h e  r i g h t  t o
i n v o k e  j u r i s d i c t i o n a l  i m m u n i t y ,  Ao a  gonrral r u l e ,  t h e  a r b i t r a t i o n  agrromrnt
determined the  competent  cour t  or la id  down suff ic ient ly  c lear  ccrzditionr  for
8peCifying i t8 location and natiOn8lity. In the circwn8tancea,  draft article 19
should  bo worded in ruch L way that the State party to an arbitration agroemont
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rrtainad the  r ight  to  invoke i t8  immuni ty  before  the  aour t  of  A  State which war  not
a f f e c t e d  o r  n o t  drrignatad b y  t h e  r a i d  a,grrrmant  (unlarr othrrwira  p r o v i d e d  i n  the
agre8mant).

93, The rationaliration  of the Commi88iontr  agenda would l@Ad to a rrduotion in
the  number  of topic8  rubmittod  to  i t . H i 8  d r l r g a t i o n  attaohed  partioular
impOrtanC8 t0 t h e  COMni88iOn, a8 the body r88pOn8iblO  for the prograrrivr
development of international law And itc oodifiaation, And to the drawing  up of itn
future programme of work. In i t8  op in ion , the t@8k  of OOdifiOAtiOn  WAI not
restricted to rartating l xi8ting poritivo  law but nrao88arily  aonrirtrd  in giving
prominanc8  to  romr slamoats  thrrrof a n d  i n  b r i n g i n g  the  l aw  up  to  da t a ,  oven t h o u y h
t h e  i n i t i a l  purpora h a d  maroly boon t o  record i t , The  Commirxiontr  w o r k  would  bo
of even grrater utility if it l nablad international  law to bo adapted  to the
change8 in  international  rociaty, Accordingly, the rolootion  of topfar to be
inclufl8d in the Commirrion’8 agenda murt  help to rtrongthen itr rOlO* ThA
existence of a dichotomy batwaon law and politics had barn railad, a8 had the faot
that the Commirrion could not embark upon the codification And davolopmont of ruler
in the case of legal question8 which w e r e  pro88ing  but not yet ruffiaiontly
mature. At the ram0 timr, the Commirrion rhould  not ralrct topior that had no
i n f l u e n c e  o n  t h e  d a i l y  l i f e  o f  t h r  pooplrr  o f  t h e  w o r l d .  Aooordingly, hir
delegation hoped that the group to be l atabli8had to idortify topiar for porriblr
inclueion  in the Commirrion’8  future programme of work would take Aooount of thora
consideration8 and would bo bold and imaginative enough to piok topior that would
truly reflect the concern@ of all group8 of Statrr, mart the rxpaotationr of the
peoples and fulfil the hop.8 placed in the Commirrion at the time of it8
eatabliahmsnt  in  1947.

94. Mr ddE!lN (Union of Soviet Socialist Rapubliar)  raid that the Soviet
Union hoped that the draft Coda of Crime8  againrt the Poaoo And Security of
Mankind, which would help to rafeguard univerral rrcurity by legal nlaanIr would
Boon b e  ctinplatad. It war gratifying that the International Law Commirrion had
app roved  a t  i t 8  f o r t i e t h  rerrion  a  8arir8  of dra f t  a r t i c l e8  o n  i m p o r t a n t
questipne. D r a f t  a r t i c l e  4 ,  c o n c e r n i n g  t h e  o b l i g a t i o n  t o  t r y  o r  rxtradito,  WAO  o f
part,icular  importance , einca i t  m a d e  provicion  f o r  epraific ways o f  implsmonting
the  pr incip le8  la id  down in  the  draf t  Coda. The challenge prorented  war to provide
for a mechanism which defined the obligation8 of State8  with rufficirnt  prOCi8iOn
to ensure  the inevitability  of puniehmant  but which, at the 88me tim@, war
su f f i c i en t ly  f l ex ib l e  t o  be acc8ptable  t o  t h e  m a x i m u m  n u m b e r  of Stator. In  hi8
delegat ion’s  opinion, that  mechanism ehould  be  ballad on  the  pr inc ip le  of  univerral
juriediction,  a8 e m b o d i e d  in  d r a f t  a r t i c l e  4 ,  p u r e u a n t  t o  w h i c h  t h e  State m u s t
e i t h e r  i t s e l f  t r y  o r  e x t r a d i t e  t o  a n o t h e r  c o u n t r y  a t  t h e  l a t t e r ’ 8  raquect. I n  t h a t
r e g a r d ,  a r t i c l e  4 ,  p a r a g r a p h  2 ,  wa6 a l s o  v a r y  i m p o r t a n t ,  s i n c e  i t  raflrctad t h e
Idea that ,  in  the  genera l  context  of the  principle of  universal  jurisdiation,
priority wao given to the principle of puniehmant  of the criminal whore the crime
had been committed,

95. Another vital element of the mechanism daeignrd  to an8uro the oortain
puniahmant  of  the  crime8 to  which  the draft  Coda applird wa8 the 08tabliOhm8nt  of
a n  int8rnational  c r i m i n a l  c o u r t , That could be done 8ithrr by l rtablirhing a

/ . . .
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general international court or rpecial international aourt8,  or by empowering rome
court8 to try rome type8 of crimem. An effective mrahanirm  of intarnationrl
criminal justice would be a ureful element in the general rtruoturo  of thm
international  judicial  organ8 called upon to prarervo  rtability and order  in the
world by the method8  particular to them.

96, The Soviet Union had no fault to find with the genmrrl thrurt of draft
article 7, which developed thew prinaiplo, Thrro r h o u l d ,  howover,
bo prwirion in the draft Code for retrying a ariminal in oamm  whorr new factr
making hir crime a arime againrt peaao and humanity aamr ta light. Hi8 dolegation
alro approved draft article8 10 and 11 and would l mpha8ima in that regard that thr
provision8 of the goners1 part of the draft Coda rhould to the l xtont fearible
preclude a l l  porribility  of evad ing  rerponribility.  In  part iau lar ,  it rhould be
Btated enpreraly  that the motive8 for a crime murt not br invoked am jurtification.

97. The Soviet Union fully endorred  the inclurion of aggrarrion  among thr act8
conetituting crimes againat the peace. It therefore approved  of artiale 12, which
wa8  con8irtont with thr Definit ion of Aggrrrcion adopted by the  Qoneral  A8rombly in
1974. The planning and preparation of aggrerrion oould not br rrgardmd  au the act8
of an isolated individual. The procerc warn long and oomplew, and all who
participated in it, whether from the military, the economic or thr propaganda
etandpoint, ehould be punished. such  had born the attitude adopted in the drafting
of the Charter of the Nuremberg Tribunal, i n  a r t i c l e  6  ( a )  of  w h i c h  t h e  p r e p a r a t i o n
of aggreeeion had been included among the crime8 againrt the peacot au i t  had in
the Commiseion’e 1950 Principle8 of International Law Recognised in the Charter of
the Nuremberg Tribunal and in the Judgment of the Tribunal, I t  wa8 thoreforo  r i g h t
to provide for those act8 in the draft Code, not only from the atandpoint of
codifying international  legal  norms, but also to utrengthen the role of the future
Coda a@ a maan of averting the u8e of armed force. In addit ion to the acts
covered by the 1974 Definition of Aggression, the Security Council  was entit led to
decide that  other act8 conrtitutsd act8  of aggrerrion under the  Charter of  the
United Nations. That point should be exprerrly roflectod  in article 12 and, to
that end, paragraph 5, which was currently in rquare brackotr, rhould be retained,

98, In iLs future work, the  Commieeion  ohould pay  par t i cu lar  attent.ion to  ruch
toplce a8 c-olonial  domination, mercenariom, annexation, the breach of trestle8
deoigned to ensure international peace and security and the rerponribility deriving
from the first u8e of a nuclear weapon.

99. The item on the draft Code of Crimes against  the Peace and Security of Mankind
ehould continue to be included in the Sixth Committee’s agenda a8 B reparate and
priority matter,


