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AQENDA ITEM  1341 REPORT OF THE INTERNATIONAL LAW CCMMISSION  ON THE WORK OF ITS
FORTIETH SESSION (m ) (A/43/10, A/43/539)

AQENDA ITEM 1301 DRAFT CODE OF CRIMES AQAINST  THE PEACE AND SECURITY OF MANKIND
(m) ( A / 4 3 / 5 2 5  and Add.1, A/43/621-8/20195, b/43/666-6/20211, A/43/709,
A/43/716-6/20231,  A / 4 3 / 7 4 4 - 8 / 2 0 2 3 0 )

1. M r ,  ( Q a t a r ) ,  referrinq t o  a g e n d a  i t e m  1 3 4  a n d ,  i n  p a r t i c u l a r ,  t o  t h e
topic of international lisbility  for injuriour conraqurncre  arising out of acts not
prohibi ted  by intornatfonal  law, raid that hi8 delmqation  would like to give it6
view8 on t h e  c o n c e p t s  o f  “riekl@  and “harm”, ae rrqueated  in paragraph 102 of the
rrport of the International Law Commirrion. Binco  the topic dealt with acto not
prohibi ted  by law, wrongfulnora  was not a factor in the type of liability under
conriderstion. It was the l lomont of rirk that jurtified  holding the party
brnefiting  from the activity liable for itr injuriour conrsqurncea. I t  f o l l owed
that the concept of rink could not be dirregarded in order to focus attention on
the concopt of harm slone, The aoncerna  l xprerrad by there who favoured the latter
approach could be accommodated by aombining  the concept of rprcial  care with that
of risk. Ruth a course of action found rupport in many domertic legal systoms,
That approach would require adding in draft article 1 between the worde “when  such
ac t i v i t i e s ”  and  “create a n  apprecfablo  ri#k”, t h e  f o l l o w i n g  wordet “ c a l l  f o r
s p e c i a l  c a r e  or”. A similar amendment would be made in draft articleu  6 and 9,
Thur, when a certain activity called for rpecial care or involved appreciable risk,
tho occurrence of  t raneboundary harm would const i tu te  an i r refragable  presumpt1un
o f  t h e  l i a b i l i t y  o f  t h e  S t a t e  o f  o r i g i n .

2 . On the question of the law of the non-navigational usea of international
watercoursea, and in particular the quortion  of pollution and environmental
protection, the Commission had requaoted the views of Government6 a8 to the degree
of  elabora t ion  wi th  which the  question  rhould  be  deal t . Hie d e l e g a t i o n  was o f  t h e
opinion that  in  a  f ramework inetrument, there was room only for setting forth the
p r i n c i p l e  a n d  b r o a d  outlines  o f  t he  pa r t i e s ’ o b l i g a t i o n s  w i t h  r e g a r d  t o  t h e
protec t ion  of the  envi ronment  and the prevent ion  and cont ro l  of  pol lu t ion .  The
details  with regard to each watercourse, au well a8 the individual and collectivn
regimes for achieving the objectives of environmental protection, were to be
adopted by watercourse States &n each case. In  gene ra l ,  d r a f t  a r t i c l e s  16  and  1 7
covered the question rather adequately.

3. The C o m m i s s i o n  had alro rsqueeted the viewe of Governments on the concept of
“apprecisble  harm”. His delegation did not favour the substitution of the word
**rubrtantial”  f o r  t he  word  “app rec i ab l e” . I t  concidered  t h a t  t h e  a d o p t i o n  o f  t h e
s t r i c t e r  c r i t e r i o n  o f  rubstantiality  wou ld  pe rmi t  con r id s r ab ly  more p o l l u t i o n ,  as
some members of the Commisrion had pointed out (pare. 154),

4, With regard to the draft Code of Crimor against the Poace and Security of
Mankind, him delrgation would prefer the retention Of the wordo “under
international  law”, which  n o w  appeared between rquars  brackets  in draf t  ar t ic le  3,
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W i t h  rrrpoct t o  d r a f t  article  7, i t  b e l i e v e d  t h a t  t h r u in ti rule wa8 a
fundamental norm of criminal jurtiae, I t  thrrotore  h r d  diffiaulty w i t h  the
proporrd  paragraph8 2, 3  a n d  4  o f  t h a t  a r t i c l e ,  w h i c h  proviiled  f o r  a  porriblo
rrcond t r i a l  in  cer ta in  CirCWIW’ X.8. The  provirion in paragraph 5 did not 8are
thor.  mirgivingr. It  should  bo rrmombrred  that  grotoction  of the  right8  o f  thm
aCCU8ed  againrt whom popular  rentimrnt ran high war  jurt a8 impor tant  a8  protec t ion
of the right8 of the aCCU8ad who80  allrged  OffOnCa arourrd no ruch reaction,  If
that  war  ignored, t h e  Gino roparating  a  8OCOnd  t r ia l  f rom mrro arbitrarinerr  w o u l d
be difficult to di8Cern.

5 . Hi8 delegation favoured tha d8lOtiOn  o f  the word8 “in particular”,  now
appear ing between rquars  bracket8  in draf t  ar t ic le  12,  paragraph 4, The baric
principlr  mmilita t ed  aga in r t  a  mrrrly i l l u s t r a t i v e  e n u m e r a t i o n
of the act8 charactrrised  a8 criminal, and agafnrt the porribility  of adding
theroto  by way of analogy. Hi8 drlogation  f u r t h e r  ruggortod  t h a t  p a r a g r a p h  5 ,
which was aleo between rquare bracketr, rhould  be  re ta ined,

6 . For  l ack  of t i m e ,  t h e  Conuniorion  had  ba rn  unable t o  conlider,  a t  i t 8  fo r t i e t h
rrrsion, the  topic  of  jUri8diCtiOnal  immunitiee  of State8 and the i r  property. Hi8
Government had submitted it8 conunantr  on the draft articlor  provirionally  adopted
by  the  Commirrsion, and the Special Rapportrut had taken note of there comment8 in
h i 8  r e p o r t  (A/CN,4/415). In  in t roducing h i8  rvport a t  thr  for t ie th  rerrion  of the
Commirrion,  the Special Rapportrut had mado a number of interesting supgestionrt
Qatar  had noted,  in  par t icular , hi8 new formulation of article 3, paragraph 2, with
regard to the inclurion  of the purpore  of the act or contract in the determination
of  ite p u b l i c  o r  p r i v a t e  n a t u r e  (para, 510). The new formulation brought an
element  of greater  cer ta inty  to  Internat ional  legal  operationr,  rrincs i t  narrowed
the scope of the intrurion  of the purpoee  of the act or contract, and made no
reference  t o  t h e  p r a c t i c e  o f  t he  de fendan t  S t a t e  a s  t he  key  criterion  for
determining the  publ ic  or  pr ivate  nature  o f  the  ac t  or contract .

I . A8 to  o ther  aspects  of the  work of the  Commireion,  h i8  de legat ion  noted  wi th
approval  that  pr ior i ty  in  the  next  three  years  would be  given to  Sta te  immuni ty  and
the atatua of  t h e  d i p l o m a t i c  cour ier , for they were among the most advanced topice
on the Commission’8  agenda. It was to be hoped that work on them could be
concluded wi th in  the  t ime-frame es tabl ished.

8, UmmBP  (Austral ia)  sa id  that  the  queetion  of the  non-navigational  uses
o f  i n t e rna t i ona l  wa t e r cou r se8  wae of  grea t  s i gn i f i cance ,  bo th  intrinoically  and
because  of the  l ight  tha t  i t  shed on the  pr inc ip les  of  co-opera t ion  between
neighbour ing Stetea and the  equi table  and appropr ia te  u8e of watsr resources .
Aus t r a l i a  had  a  con t i nen t  t o  itrelf and ,  a cco rd ing ly ,  d id  not  ohara riuch re8ource8
with any other  Sta te . Howevo r , i t  d i d  h a v e  & ma jo r  r i ve r  ryetom w h i c h  wag ehared
between the states of the Aurtralian federation, and principle8 analogour to tho8o
of in ternat ional  law might  have oome  room to  he  applird,

9. T h e  baeic p r i n c i p l e  o u t l i n e d  i n  art&lo 6, “ E q u i t a b l e  and r ea sonab le
u t i l i s a t i o n  a n d  p a r t i c i p a t i o n ” ,  wa8 a n  i m p o r t a n t  c o n t r i b u t i o n  t o  tha development  o f
i n t e r n a t i o n a l  l a w  in t h a t  f i e l d , The Commi88ion’8 method of proceeding  on a
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QrOVi8iOnal  d e f i n i t i o n a l  hppothrrir  wa8 praireworthy,  T h e  QrOmatUrO a d o p t i o n  of a
r ig id  and narrow def ini t ion, when a range of problem8 had to b8 dealt with, could
create problem8.

10, One 8pscific  mat ter  which might  reguirs  fur ther  attention  wa8 the def in i t ion
o f  t h e  o b l i g a t i o n  n o t  t o  cause a p p r r c i a b l s  h a r m ,  contained  i n  a r t i c l e  8. A 8
r u g g e r t e d  i n  t h e  conunontary t o  t h a t  a r t i c l e , a  c l e a r  dirtinction  Ehould bo d r a w n
between the cau8ing  of appreciable harm to another State and the aauring  of
appreciable harm to a rhared watercourto  ryrtem. The  prinafple  that .  a  State  rhould
not, except in the context of an agreed dgime  for a watrrcourrr ryrtem, caure
appreciable harm to the ryrtem a8 ruch wao an important one, O n  t h e  o t h e r  h s n d ,  i n

the context of a reoource  which war inadequate to cope with the variour Gemand on
it, it could not be the case that & Strte wa8 obliged not to m8ke ~80 of ita own
roaronable  e n t i t l e m e n t  t o  t h e  water8 of  tha river , even if the effect of it8 doing
80 would be to cau8e hclrm to other Stataa concerned, I n  t h a t  c o n t e x t ,  a r t i c l e  8
b a d  t o  b e  r e a d  i n  r e l a t i o n  to  t h e  baric p r i n c i p l e  c o n t a i n e d  i n  a r t i c l e  6, Perhapr
rome clearer  provirion  connect ing  the  two ar t ic les  would  be  des i rable ,

11, In paragraph 191 of i t8  report, t h e  Coxunirrion  had  aeked Govarnmentr  t o
comment on two (@suer: the  degree  of  e laborat ion wi th  which the  draf t  article8
should  deal  wi th  problem8 of pol lu t ion  and  rnvironmental  pro tec t ion ,  and the
concept of “appreciable  harm”. Wi th  r ega rd  t o  t he  f i r s t  quertion, hio de legat ion
conridered that the Commireion  ought to deal with thore  i88uea,  although they ~180
touched on other topioe  which the Commirrion  was currently diecuusing, The ca8e
wa8 a  d i s t i n c t i v e  o n e , s i n c e  i t  involve8  a  8ingle  phyrrical relource  t h a t  wan rhared
between neigbouring States, Moreover, equitable u8e and the duty of State8 to
co-operate with each other were quertionr  which could not be tackled without regard
to their concaquences  in term8 of pollution. Con8ervation  and the adoption of
mea8ures  t o  a v o i d  p o l l u t i o n  w e r e  i n t e g r a l  p a r t 8  of  t h e  ule of  a  r i ve r ,  and  tha t
essential  aspect  of modern water  law needed to  be  ref lec ted in  the  draf t  articles.

12, With  regard  to  the  second question,  the  concept  of  “appreciable  harm”,  i t  had
already been observed that the term wae eomcrwhat vague. If  appreciable  harm was
const rued as  aimply  equivalent  to  the  exclus ion of  minimal  hsym, as  the  Unjted
Kingdom representat ive  had asser ted the  day before , i t  w o u l d  b e  d i f f i c u l t  t o
accept . However, it should mean something more than that, I t  ohould m e a n  t h a t  t h e
harm was considerable  or  that  i t s  effecto were not  s imply t ransi tory or l imi ted .
In  any event ,  the  term “appreciable  hsrm”, which was somewhat imprecise, was
p r e f e r a b l e  t o  t h e  m o r e  s p e c i f i c  t e r m  “ s u b s t a n t i a l  harm”,  I t  wa8 3mpossible  t o
a v o i d  some l e v e l  o f  f l e x i b i l i t y  i n  t h a t  mea, p r o v i d e d  t h a t  t h e  tiverall rigime m a d e
Gdequate  provis ion  for the  prevention, not i f ica t ion and cure  of harm,

13. h._VIttgORAN (Guatemalr) s a id  t ha t  t he  l aw  o f  t he  non -nav iga t i ona l
uoes of  in ternat ional  watercourses  had undergone a  radical t ransformat ion rgincw
1911,  the year in which the Inetitute  of International Law had begun conridering
t h e  t o p i c , Hi@ delegation welcomed the progreos made by the fntarnational  Law
Commilrion,  which had been able to overcome the obetacles created by the rigid
interpretation and application of the Concept Of 8OWreignty with regard to the u8e
of non-navigable watercourse8 and had ruccerded  in drafting a tort which took
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recount  of many of the developing  countrior’  concern8, Sovorcrignty  c o u l d  n o  l o n g e r
rorvr ar a pretoxt  e n a b l i n g  Stat.8 t o  cau80 harm t o  t h i r d  partfor or  t o  provrnt
international  watercourror  from being dovolopod  for the bonrfit  of the riparian
Stator.

14, Hi8 de legat ion  conr idered  tha t  thr  topic  could  bo examined from thrru cloroly
intarrelated  a n g l e r ; (a )  abuue  o f  right1  (b) p o l l u t i o n  and (c) ha rm and  in ju ry .
With ragard to the first  point, it WII known that in all legal oyatoml, and in both
Jntornal and i n t e rna t i ona l  l aw , anyone who went too far in exerciring a right and
caured harm was hold rttrponriblr, I t  rhould  thorofore b e  mado ac  clr6r a8  porrible
in tha draft that the abure of a right rntailad the correrponding  re8ponribility,
in addition to the obligation to make reparation. However, thorr were other
rituations  where a State refraining from l xorci8ing a right in order to opporo the
l xerci8e of that same  right by other joint owner8 or by other riparian State8
which, to rome extent, likewire involved the aburo of a right, Hi8 d e l e g a t i o n
conridared thst  in accordance with the currant utato o f  international law, the
la t ter  ca8e d id  not give rire to in ternat ional  rsrponsibility  or  to  a  duty  to  make
rrparrtion by any harm that might have boon caured.

15, T h r  progrerrr m a d e  i n  t h a t  c o n n e c t i o n  thur i n d i c a t e d  that a t  t h e  c u r r e n t  rtage
thore wan a very  clear conception of aburo o f  right.  The aim wa8  to devirr an
in8trument  t h a t  w o u l d  enable  t he  r i pa r i an  S t a t e8  o f  a  non -nav igab l e  i n t e rna t i ona l
watrrcour80 ayetern  to promote, o n  t h e  basic of  t h e  p r i n c i p l e  o f  i n t e r n a t i o n a l
co-opera t ion, the l 8tablimhment of a rigime  for the development  of the water8 and
of II meohanism that would to rome oxtent  compel all riparian State@ to take a
decirion on that matter. Quatemala c o n r i d e r e d  that t h e  u8e of  water8 wag of
par t icular  importance and that  a  dirtinction  rhould  be drawn in  tha t  connect ion
between lawful and unlawful acts, I t  was gene ra l  knowledge  t ha t  i f  a  Sta t e ,  i n
l xorci8ing itu right to uxe ths rexourceo of a non-navigable watercourse,
deliberately caused harm, i t  i n c u r r e d  rsrponeibility  and  con8etIuently  hdd a  du ty  t o
oure that harm. That point raired two question8 that could be examined1 the
obligation to make reparation and the magnitudo of the harm, ieel whether the harm
was rignificant  and  he*lce p r o d u c e d  e f f e c t 8  t h a t  w e r e  p r e j u d i c e d  t o  o r  rignificantly
a f f e c t e d  o t h e r  r i p a r i a n  S t a t e s , T h e  i n t e r n a t i o n a l  t r e a t i e s  and deairionr r e f e r r e d
t o  b y  t h e  Comxnioeion  i n  its r e p o r t  i n d i c a t e d  t h a t  t h e  internationai  commun i ty  pa id
little sttention  to minor harm, which simply entailed inconvenience, but that on
the other hand it  attached importance to the consideration of eubstantial  harm,
i-e, harm of  a  cer ta in  magni tude,

16. With  regard  to  pol lu t ion , h i8  delegat ion  had fo l lowed wi th  intereat  the
methodology used by ths European countries with respect to aome European rivers,
for example the Rhine, and the seriou8  way in which the Qovernments  of Canada and
the United State8 of America were dealing with the rame problem, It had thus come
to  the  conclunion  that  a  dirtinction  should be  drawn between water  pol lu t ion caured
by direct acts, i.e. t h r o u g h  t h e  i n t r o d u c t i o n  of 8UbBtXnCOB  i n t o  watercouraea,  and
pol lu t ion  genera ted  by indurtrial  act ivi ty  which affected water  resource8
i n d i r e c t l y ,  i.e. g r a d u a l  o r  continuour  p o l l u t i o n .
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17, W i t h  regard t o  t h e  t h i r d  p o i n t ,  h a r m  a n d  i n ju ry  (~~&1.4)~
Quatemala  fe l t  that  it was nearrrrry to  proaood  with  caut ion  in  the  UOe of  the
SpaniOh terminology. The violation of a rule, or an rat which ceurrd  harm and thus
e n t a i l e d  rr8pon8ibility,  d i d  i n  fact  c8u10 ha rm bu t  rlro grva ri8O t o  an  OhmOnt
which it would be better to call injury (uui4.i~). Harm was the material 1088
ruffered, and injury WIO deprivrtion  of rn l aonomic benefit. Conrequently,  hir
d e l e g a t i o n  reque8ted  t h e  Spanirh-apeaking  member8  o f  t h e  Commiarion  t o  inaiat o n
retaining the precirion of thr term d&8 v w and not to allow the word
a#- to be ured in an inappropriate context ,  which would mrrke  it .  difficult fat
Spanirh-apeaking  jurirtr to deal with it ?‘t a latar rtrrge,

18, In the light of tho foregoing, hi8 dolagation  drew the Committoe’  8ttOntiOn
to the need to reek congruity in the law of international watorcouraea,  a8 had been
dona with  regard to ohaptrr  II  of  the Commirrion~r  report,  relating  to aCJt8  no t
p r o h i b i t e d  b y  intorn8tionrl  l a w .  Howover, thore wan one point on which it was
l aaontial to be inflexible~ unlawful  aatr. Attent ion  rhould  be  devoted  to  tha t
problem in connection with the non-navigational uaea of international  watercoUr8e8,
l specially at a time when effort8 wet0 being  mado  to dafinr pollution a8 a
phenomenon detrimental to thr dovolopmont  of oountrirr,  whiah might even give rire
to penal tier , Reparation aould be one form of penalty,

19. &/j!~ VEM (Netherlandr),  referring to  thr  law of the non-navigat ional
~108 o f  i n t e r n a t i o n a l  w8terc0ur808, obrervad  t h a t ,  given their i m p o r t a n c e ,  t h r
article8 propored by the Specirl R8pporteur  in hi8 fourth report concerning
environmental pro’cection,  pollution and rrlatod matterr, i,e. article * 16, 17 and
18, had rightly boon dealt with in a roparato part (part V) of the draft articlea.
The def in i t ion  of water  pol lu t ion  in  ar t ic le  16, paragraph 1 ,  d id  not  dercribe  the
manner in which the rlteration  in the aompoaition or quality of the water murt have
taken plaoe. Thug, wetor pollution oould alao roault from human conduct other than
the introduction of arrt8in OUbOt8nCOO into the water, for example, by a mere
alteration of the r&gime  of the water in the form of a change in it8 volume,
v e l o c i t y  o r  turbulonco. Suah ohangea in the r/gime of the water would more
appropria te ly  be  governed by a  rule  concerning equi table  use of an in ternat ional
watercourse than by a rule governing pollution of the waterr,

20. Hir delegation favoured the rtraightforward approach takrn by the Special
Rapporteur in paragraph 2 of article 16 ,  where  the ~00 of the concept  “appreciable
harm” i n  t h e  BenBe  of h a r m  t h a t  was rignificant  - i.e., n o t  trivi81 o r
incon8equentisl  -. b u t  was lee0 t h a n “OUbOtanti8l” appeared to be adequate,
Neverthele86,  it  might be wondered whether it  wau necaraary  to include in
paragraph 2 the  phrare “or to  the  ecology of the  international  watercourse
[syrtem]". The concept of cauring  apprrciablo harm to other wstorcouree  StatclB
would aeem to include not merely appreciable harm to the use of the watercouree  but
also appreciable  harm to  it8 ecology.

21, iii@ d e l e g a t i o n  rharrd the v i ew 8xprsr8ed  by  the  Sprcial R a p p o r t o u r  t h a t  t h e
obligation contained in article 16 of paragraph 2 was an obligation of due
tliligence  a n d  was n o t  i n  p r i n c i p l e  8n o b l i g a t i o n  i n v o l v i n g  rtrict  l i a b i l i t y  f o r
state8 where  the  pol lu t ion  had  origin.~ted. The obl iga t ion  to  aountoract
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tnabnloaiblo  trnnaboundary watrr pollution would be dotarminod  by the aircumrtancra
of the c&x@ and the nature  of the pollutantx  involved. In thr calo of toxic
pollutanta, tha obligation of duo diligonao  would naturally arll for groator
yreonutions a n d  eff0rt.u.

22, I n  hill r e p o r t , thm Spaclal  Rlpportour  had rairod thr important quertion  of thr
ralatlonrhip  betwron the principle of rquitablo utillration of thr watrra of an
intrrnstional  watercourrp  embodied in artialr 6, the �no l pprooiablo harm”
principle  contalnrd in articlr 6 (formrrly l rtialo 91, and tho prohib i t ion  againrt
caubing  approciablo  harm to other watercourro  Stator through tho pollution of the
International wRtercoura0, ax laid dawn in  ar t ic l r  16, paragraph 2. Hir dmlrgation
took tho viaw that, with regard to wator uxoa not involving pollution, the btna
appreciable  harm” principla aontainod in rrtialo I rhould bo rubjrat to the
principlr  of rquitablo  utilisation  aontainad  in rrticla 0, Lika thr Special
Nappor t ru r ,  how*vor, him dolrgation  bolievod  that thrrr wore good roaronr  for not
treating pollution which eaurad appreciable l xtratarritorial harm In the ramr way
al water  uaoa c a u s i n g  approciablr helm whiah d i d  n o t  involvo  p o l l u t i o n , BLata
conduat  and opinion concxrninq  tranrboundary watrr pollution pointed in thr
direction of the applicaLion  of a “no approciabla harm” principle which wax not
rubject  to thr principle  of l quitabla utilixation of the watorr of an intrrnati.anal
watrrcourrr. Thst romuwhat rtrictrr approaah could be l xplainod by the gonrrrl
recognition  of the nrod to  mainta in  the qual i ty  of the water for  currant  and Iluturo
UIO I

23, With regard to article  17 propored  by the Epaaial Rapportour, it WI@ clrar
that the imprlrment of the l nvironmant nood not have barn oocarionod  by pollution
of an intrrnrtional  watercour80, To the l xtant that that war 10~ it might bo
wondarad whmthrr  ruch a provirion rhou ld  f i gu re  i n  a  d ra f t  concorning
non-navigational ufioa  of intrrnational  watorcourloa, Apart from that., it might
sly bo wondrrod what W&I the proairr rolationrhip  botwoon,  on the onr hand,
ar t ic le  17,  paragraph 1 and, on thr other, l rticla 16 (which daalt with pollution)
and articlor  6 to 8 (whioh  concrrnod  l quitablm utilixation of an intrrnational
wstrrcourrr nnd  1:ho o b l i g a t i o n  o f  a watrrcourrr  Statr n o t  t a  CIWIO appracisblo h a r m
t o  o t h e r  wnt.arcouruO Statea), A more dotailed  explanation of thnt rolationrhip
would b* npprraiatad.

24. Hie drlagstion  nlro  wondered whothor the obligrtionr  la id  down in  ar t ic le  17 ,
paragraphs 1 and 2, d id  no t  in fact conrtitute  obligationr  l we.-  and differed
in that respect from tho#o cantainrd in articlrr 0 to El and 10, According to
article 1’1, paragrrphx 1 and 2, watorcourra  btator murt take roaronablr moaaurol  to
prrvent a aeriouo danger of impairment of thr environment, He wondrrad whothnr, in
the view o f  tha Special  Rapportour, t h r  carolorr  orration o f  8 oeriour  d a n g e r  o f
pollution which might caure sppreciablr  harm was alro covrrrd by the obligation
l a id  down i n  a r t i c l e  la, Hir dologation  wholr-hmartodly  rupportrd  a r t i c l e  1 7 ,
paragraph 2, although it believed that l rtuarino wrtarr aould (at loart to a
certain axtrnt) be conoidored pert of the rnvironmrnt  of an international
watsrcouroo aa reforred to in article 17, paragraph 1.
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25. With regard to article 18 proposed by the Special Rapporteur, his delegation
wished to plead for the inclusion of a provision concerning the joint preparation
and implementation of contingency plans to combat pollution, along the lines of
article 199 of the United Nations Convention on the Law of the Sea, and of a
provision requiring third States to takr! remedial action to minimixe the adverse
consequences of pollution or an environmental emergency.

26. With regard to the provisions provisionally adopted by the International Law
Commission on planned measures (arts. 11 to 219, his delegation welcomed the
insertion of the new article 11. The broadly formulated obligation to exchange
information had the considerable merit of avoiding problems inherent in unilateral
assessments of the actual nature of the effects of planned measures. His
delegation also generally approved of articles 12 to 19 which provided for special
rules applicable when the planned measures had an "appreciable adverse effect"
(rightly intended to involve a lower standard than that of "appreciable harm:' under
article 8) upon other watercourse States. Those articles appeared to strike a
reasonable balance between tha rights of States which planned to take certain
measures and those of States which might be adversely affected thereby. However,
the period of six months provided for in articles 13 and 15 might be too short in
many cases.

27. Furthermore, the obligation of the notifying State provided for in article I.4
appeared somewhat weak. In his delegatitn's view, a watercourse State which
planned to undertake measures that might have an appreciable adverse effect on
other watercourse States was obligated to obtain the necessary data, even when they
were not readily available. That obligation might already be considered implicit
in the obligation laid down in article 8. Moreover, in article 17, paragraphs 1
and 2, article 18, paragraph 2, and article 19, paragraph 3, it was stated that the
State planning the measures and the State which might be adversely affected thereby
should enter into consultations and negotiations and that each State must in good
faith pay reasonable regard to the rights and legitimate interests of the other
State. He wondered whether that did not merely imply the duty of States to comply
with the obligations laid down in articles 6 and 8, and, if so, why explicit
reference was not made to those articles as had been done, for example, in
articles 15, 16 and 19. Finally, if a difference existed, what was it?

28, The draft articles on international liability for injurious consequences
arising out of acts not prohibited by international law were both timely and
relevant. The ever-increasing interdependence of States and the constant progress
of science and technology meant that many national actions and decisions had
transboundary consequences, a fact which had prompted the international community
to give serious consideration to the phenomenon. An example was the resolution
adopted by consensus in September 1988 by the General Conference of the
International Atomic Energy Agency requesting the Board of Governors to convene an
open-ended working group to study all aSpeCtS of liability for nuclear damage, and
the application of article X of the Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other Matter, of 1972, calling for the
establishment of a r6gime of liability and compensation. Accordingly, at the
eleventh consultative meeting in October 1908, a task group had been formed to take

/ . . .
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stock of existing domestic and international legislation applicable to civil
liabrlity for damage resulting from dumping at sea and existing public
interrational  law applicable to State responsibility or liability for such damage.

29" The importance of the draft articles derived from the generally felt need for
international rules on liabiliy and compensation. The ongoing discussion on the
topic served as an incentive to States to conclude agreements establishing specific
rdgimes to regulate activities in order to minimize potential damage. Further
ideas and proposals by the International Law Commission would greatly contribute to
the co-ordination of the discussions on the topic in the Sixth Committee and in
other forums.

l *30. Mr. GOR6G (Hungary) said that since ILC had again been unable, for lack of
time, to consider the item on jurisdictional immunities of States and their
property, thereby reducing to four the number of substantive topics to be commented
on, his delegation would at the current session refer briefly to chapters II, III
and V jointly.

31. He noted with satisfaction the progress made by ILC concerning international
liability for injurious consequences arising out of acts not prohibited by
international law. The year before, his delegation had stated that it would be
extremely difficult to draft a general regime of liability, or for that matter a
general treaty, in the absence of a solid basis in general international law. A S

could be seen from the ILC report (A/43/10), its members still held entirely
different opinions on fundamental questions, such as whether the concept of
international liability for acts not prohibited by international law did or did not
exist. The report itself had in a way circumvented the answer to that question,
although it touched on it indirectly in paragraph 98. However, general acceptance
of the draft depended on the answer given to that problem. During the debate held
the year before in the Sixth Committee, several speakers had held the view that
direct material liability - not to mention strict liability - of States could only
be provided for by undertaking express treaty obligations to that effect. For that
reason, it was necessary to elaborate general principles serving as guidelines for
the conclusion of such treaties. His delegation wished only to point out the
concerns raised by the present draft, the basis of which had not yet been
sufficiently clarified. It was not in a position to take a final position on such
a general and central question at the present early stage of work.

32. With respect to the general considerations contained in section I of
chapter II, he supported the view of the Special Rapporteur reflected An
paragraph 32 of the report that a list of dangerous activities should -ot be drawn
up because it could never be exhaustive and would therefore be impractical in a
document of a general nature. Instead, it would be preferable to provide criteria
for identifying such activities.

33. Article 1 of chapter I of the draft was of utmost importance, since it created
the framework upon which the topic should be based. His delegation believed that
the replacement of the term "territory" by the new formula "jurisdiction" and
"effective control" was quite correct. His delegation was prepared to accept it,

/ . . .
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provided that thm trrm "controll' wae dofined  more c l e a r l y ,  (LI rugge@ted  in
paragraph 59 of the ILC rrport, Wit, r@rpoat to the term “rpprociable  rirk”, it
agrord with the berio  approach of thr report, and it too conridered  it a solid
barir f o r  the d r a f t ,  Howovor, it rharrd thr conarrn8  of the member6 of ILC that
activitior  of low rink - l ike  bui ld ing a  d a m  - which had a  great  potent ia l  for
danger,  had been left out. Therr vla8 t he re fo re  a mod t o  i n t r o d u c e  mYdificationn
in that rorpoct in article  2 , which aovrrrd rut-h l ctivitier, Hi-r  d e l e g a t i o n  egraed
with thr mrmbrrr of ILC who had urqod  the Opoaial  Rapportour to roinrtste  the word
“8itUatiOn” i n  the draft, polribly  i n  artirlle 1, Yor thr  rimglo roa8oIA tha t  not
everything with potontfal  tranrboundary  harm could bo correctly idantifiod a#: an
a c t i v i t y . The term "rituationl'  combinod with the term “rctivitior”  provided a
broader approach 8nd would thorrforo bo more uroful. The term “phyricsl
con8equmao” had boon roloartrd  in  8ubpWaqraph (a)  of  attic10 2,  but should  again
b e  p l a c e d  in  artiala 1. Binar it wa8 undirputmd  that activitier under the topic
r h o u l d  be l i m i t e d  t o  thora w i t h  phy8ical  con8oquonco8,  i t  roemod e v i d e n t  t h a t  t h e
term bolongrd  to thr quertion of raopo. The lart quortion conccrrninq  article 1
rrforred  t o  w h e t h e r  t h e r e  w a r  a  nerd f o r  the phraro  “a8 vortr4  i n  i t  b y
intOrnatiOna1  l aw”  after the w o r d 8  “jurirdiation  of a  Statr~@, Hia dslaqation  wa8
f i rmly  conv inced  t h a t  t ha t  alauro  r h o u l d  b e  doletrd, since a l l  a c t8  performrd  by  a
State within it8 territory Were aarriod  out on tha barir of it8 rovereiqnty  and did
not depond on any OUtrid  jurirdiction.

34, With rerpect  to artialr 2, hi8 delegation, like, otherl,  preforrad  t h e  w o r d
“harm” t o  “injury”. Thr former wa8 more appropriate bOCaU80 it 8UqgO8tOd  that whttc
had happonod wao not only wrong, but wa8 rprinrt the law. The y@ar before, hi8
delegation had declared that it WI8 in aqrermont to thorr goneral  principlr8  upon
which article  6 rhould  be  barrd, That artialo  l mbodiod one of the most l minont
p r inc ip l e8  o f  t he  d r a f t ,  n8maly,  the frrodom of States  to  conduct activitiee  within
t h e i r  turritories  o r  a r e a 8  u n d e r  their jurirdiation, Even though i t  he ld  tha t
principle in high l 8toom, it had, and in a,dordoncr  with it8 general approach to
the principle  of roveroiqaty,  nothing aqainrt tho 8oaond rontencs of the article,
which  8tatad that  that  fromdam  murt be aompatible  wi th  thr  protection  of r ight8
emanating from the rovareignty  of other Stator, W i t h  rrqard t o  a r t i c l e s  7  and  6,
i t  shared the opin ion  of many other  drloqatfonr  that par t ic ipat ion  wae merely
another form of co-operation, 80 that artiolo I3 could COnVOni@ntly  ba Uropped
wi thout  loos  to  the  draft. Artiole  10 again rairod the quortion  ovokod  in
paragraph 98 o f  the  ILC repor t  whether  rtrict  l iabi l i ty  a8 a  general  pr inciple  of
international law did or did nat exi8t. Many deleqationr,  including his own, had
a l ready  etxprersed  seriourr c o n c e r n 8  i n  t h a t  roqsrd-

35, The law of the non-navigational ~808 of international  watercourse8  was a topic
on which coneiderable  progrsrs had been achirvrd. In rsrponee to  the  roque8t  made
by ILC in paragraph 191 of it8 report, hi8 d e l e g a t i o n  war i n  f avour  o f  dea l ing  wi th
the  sub- topic  of  pol lu t ion  and OnVirOmOntal  prOtM!tion in a erparate part  of the
d r a f t . Hungary, situated midway along the aour8o of the Danube, one of the largeet
and moet yolluted international watrraourrsr in Europa,  had long roaoqnimrd  the
UtmO8t  danger8 of the phenomenon and the rxtrrmr importance of the isrue, It
sharrd the  v i ew  expreesed  in  pa rag raph  135 of the ILC r epo r t  t ha t  dealjnq  w i t h  t h a t
quertion roparatoly  wau justified  beaau80 the pol lu t ion  of  in ternat ional
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watorcourcrr  war likely to 90 beyond the area of national jurirdiction and could
alro affect other Stat.8 that wore not nrcrrrarily  part of the rorpectivo
watrroouroe  ayutem, Dmrpi  to that, it should  be  born. in  mind tha t ,  according to
the  prevai l ing qeneral  view, the draft  being elabora!.od  nhould  be ,  in  form and in
8ubstance, a framrwork  agrromrnt, Hiu d e l e g a t i o n  a g r e e d  w i t h  t h e  ru99ertion
conta ined in  paragraph 137 of the  ILC repor t  tha t  the  articlea in  the  sub- topic
should be kept to a minimum, reflectinq  w i d e l y  accrptod rules, That would onable
States to adopt more mpacific and detailed rule8 in agrormentr concluded on a
b i l a t e r a l  or  r eg iona l  l eve l  o r  botworn riparian Staten.

36. Hi8 delegation rupported  on a preliminary basin the u80 of thr concept
“appreciable  harm”, which had already born widely ured in State practice ?n the
f ie ld  of in ternat ional  watetcourro8  and wa8 thrreforr  regarded a8 a  rofloction  of
contemporary international law, a@ wa#  r i g h t l y  obrorvod  in  paragraph  lb3 of the XLC
repo r t . In  i ts  view, the  underlying  idea of the concept  war  that  it did  no t
p r o h i b i t  a n y  p o l l u t i o n  a 8  8uch, but only that causing appreciable harm, I t  ag reed
w i t h  t h e  arqument t ha t  the fnterdoprndrnce  of  Stat.8 and  good-nri9hbourlinrrc  made
i t  nscerrary  fo r  a  ce r t a in  level of p o l l u t i o n  t o  be t o l e r a t e d ,  rince  it w o u l d
hardly be realistic to require a totally pollution-free l nvironmrnt. A review of
practices in Europe, including that of Hungary, revralod that  tha t  pr inc ip le  was
widely applted. Hi8 delegat ion  d id  not  boliove  that  the  word “substant ia l”  would
be any more precire and less subjectivea on the contrary, itr inclulrion  could
permit even more pollution thrn was covorod by the term “appreciable  harm”.  In
addi t ion ,  the  Commit tee  rhould  have memo conrirtency  in  urinp  terminology,  not only
in  the  ar t ic le8  on  th* top ic  in quertion, n o t a b l y  a r t i c l e  8, b u t  a100 i n  the
ar t ic les  on other  topic8  deal t  wi th  in  the  ILC repor t .

37, T h e  c o n c e p t  o f  r t r i c t  l i a b i l i t y  rurfaced a g a i n  i n  t h a t  chapter. Hi8
delegation agreed with the observation made by the Special Rapporteur in
par&graph  1 6 2  of t h e  Commirrion’r  repor t  t h a t  t h e r e  wa8 little, i f  any ,  ev idence  of
Sta t e  p r ac t i c e  wh ich  recoqnised  rtrict l i ab i l i t y  a8  a  gene ra l  principle  of
i n t e rna t i ona l  l aw , I t  reamed ev iden t  t ha t  pa r ag raph  2  of a r t i c l e  1 6  roforrrd  t o
rerponaibility  for wrongfulnorr, n o t  t o  s t r i c t  litbility  a 8  ruch. As to the
ob l i ga t i on  o f “due d i l i g e n c e ” aa a  s t anda rd  o f  r e spons ib i l i t y ,  h im  de l ega t i on
agreed that aome 8ort of standard murt be worked out, Due dili9encs  would
essentially be an exculpating circwnrtance  placing the burden of proof on the
source  Sta te , However, hir Oovernmrnt  would advocatr  a very cautiour approach to
the problem, e spec i a l l y  s i nce  i t  m igh t  be  ve ry  d i f f i cu l t  t o  app ly  such  a  concep t  in
a framework agreement, not to mention the rightful concern8 of some ILC members
reflected in paragraph 16S,

38. With  regard  to  the  rtatur  of the  d ip lomat ic  courier  and the  d ip lomat ic  bag not
accompanied by diplomatic courier, a l l  the  drlo9ations  had had mple oppor tuni ty  to
voice their opinion8  cn the draft already complotod  in firrt trading. Thr
acceptance or refusal of articles 17, 16 and 28 would detorminr  the future of the
whole draft. If the Cornmierion  failrd to agree to a widely acceptablr  8ot of rulob
i n  t h a t  rorpect, the current rituetfon would be proferablo,  becaurr it would make
no aenoe to create a new, second courier ryrtem applied by a handful of countrior,
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39. As to  ar t ic le  17 ,  thO8e  delrgations  that wanted to  have oven the  current  level
of protration decreased deemed that article unneCe88aryg Other  dOl8gatiOn8,
including that of Hungary, advocated the strengthening of the concept of
inviolability of the courier and th8 bag and felt that the text provided was an
nccoptable  compromise solution. As paraqraph 3 of article 17 provided reasonable
po88ibilitie8  for protec t ing  the interoats of the  receiving and the  tranrit State ,
h i s  d e l e g a t i o n  s t r o n g l y  s u p p o r t e d  t h e  r e t e n t i o n  of  t ha t  d ra f t  art.hle.

40, The  provisions concerning immuni ty  from jurirdiotion  conta ined  in ar t ic le  18
were t h e  vary c o r e  of  t he  who le  d r a f t , The Commimrion  had committed itrolf to the
principle  of  funct ional  immunity , and in  ar t ic le  18  i t  had OffSred ler8 pro tec t ion
to  the  cour ier  than had alread! been provided in  genera l  pract ice  bared on
paragraph 5 of article 27 r=C CSO Vienna Convention  on Diplomatic ROlatiOnSa Hi8
delegation was convinced that the immunity of the courier should not be reStriCted
to the acts prrformecl  in the exercise of hi8 funationr and that thr functional
approaah should therefore be abandoned. The same functional r8striction  appeared
i n  a r t i c l e  16.

41, Regarding the  protec t ion  of the  diplomat ic  bag as  provided for  in ar t ic le  20
of the  draf t ,  h is  delegat ion s t rongly  suppor ted Al ternat ive  A, which was the
prev ious  pa rag raph  1  of  a r t i c l e  2 8  w i t h o u t  t h e  b r a c k e t s ,  I t  shared  t h e  v i ew
reflactod  in paragraph 441 of the report that the other two alternatives would
bring down the rigime of the diplomatic bag to that of the consular bag, a8 wall as
paragraph 445 of the report not permitting the scanning by electronir!  or any other
devioes, His delegat ion  Supported  the  par t ly  new,  par t ly  revised tor ts  submit ted
by tho Specia l  Rappor t rur  concerning artfclrr 1 ,  3 ,  5 ,  6 ,  8 ,  9 ,  11 ,  19  and 26,

42. With  regard to the  technica l  or  draftinp aspect  of  the  ILC repor t ,  the
Commission was ovrrertimating  the CapabilitieS of delegates, who had no more than
t w o  o r  t h r e e  Week8 t o  a b s o r b  the  280-page r epo r t . Some parts of the report were
too long and di8proportionato, and i t  had taken a  great  deal  of  t ime to  UnderStand
the numbering And ronumbrring  system applied in romo chapters, most notably in
chapter  I I I ,  in  which the  Commission had provis ional ly  adopted articlsr 2  to  21 ,
but it  was currently n6cemmary to comment on articles 15 to 18, which had been
renumbered and were  agcrfn par t  of  the  or iginal  articlee,

43. &,...BoBENBTQa (United States of America) oaid that him delegation preferred
the system of making a distinction between those speakers who were referring to a
par t icular  topic  and those  who were referrinq  to  a l l  the  topice a t  the  same t ime,

44. With regard to the law of the non-navigational usea of international
wat*rc0ur888, ILC had made considerable progress, and all members of the Commirrion
who had uddresred  the issue had approved of the outline and schedule Submitted by
the  Specia l  Rappor teur  as  the  b88iO of  future  work, which should make it  po8sible
for the  Commiss ion to  complete  the  f i rs t  reading of the  draf t  ar t ic les  in  1991,

451 P a r t  I I  w&s d e v o t e d  tf general QrinCiQleS~ The interrelationehip  between the
articlea had become more apparent, ILC had adopted the approach that wat~ercourre
Stater would be obliged to consult  and negotiate on matters covered by the articles



A/C.b/43/SR,  30
Engl ish
Pago 13

i n  t h a t  p e r t , rather than have a more limited obligation of consulting with a view
t o  n e g o t i a t i n g , That war a round position, l 8pacially when dealing with States in
qeoqraphic  proximity that had continuing material iatrrertr  in the matter.

46. A fundamental irrur in part II was the relationship between article 8, which
conta ined  e n  obl iga t ion  not  to  cause appreciable  harm,  and ar t ic le  6, which deal t
w i t h  e q u i t a b l e  a n d  rea8onable  utililation, As most water-law expert8 con8idered
that the principle of equitable utilisation was the cardinal rule, the duty not to
aeuse h a r m  ( a r t i c l e  8 )  s h o u l d  b e  s u b o r d i n a t e d  t o  rquitable u t i l i s a t i o n
( a r t i c l e  6). Al though the  Specia l  Rappor teur  had advocated subordinat ing ar t ic le  8
to ar t ic le  6 ,  ne i ther  ar t ic le  referred to the  o ther , The commentary to article 8
raid that the use of an intmrnetional watorcourre  that ceu8od appreciable harm to
o t h e r  watercourse  S ta t e s  was  w i n e q u i t a b l e , I f  t ha t  was  80 ,  attic10 6
was, in effect, subordinated to article 8, Under the structure of part II, once a
State claimed that it  wag being harmed by another Stateta  use of a watercourse, the
two States would be required to enter into di8cu88ion8  to reach a 8olution that
might well constitute an equitable allocation of the watercourser However, t h a t
was  not  the  only  poss ib le  rerult. It Seemed curious that the Commi88ion  should
have decided to give priority to ertiole 6 when the result  might not lead to
e q u i t a b l e  u s e  i n  a l l  case8, That was a matter to which IDC should give additional
consideration when it  took up the article8 on second reading.

47 # Pert III dealt with planned measures snd CotMiSted  of articles of a procedural
character governing provision of information, n o t i f i c a t i o n  concerning  p l a n n e d
measure8 with possible advermr effects, the period for reply to notification,
obl iga t ions  of the  not i fy ing Sta te  dur ing the  per iod for reply,  reply to
not i f ica t ion  and the  absence  of reply  to  not i f ica t ion. O t h e r  a r t i c l e s  r e f e r r e d  t o
further procedural aspects of the exchange of information.

48. Although the  ar t ic les  in  par t  I I I  d id  not  as  a  whole  const i tu te  customary
internationel  law, some had a basis in State practice, striking o. fair balance
between the interests of States planning the measures and Statvu likely to be
affected by such meamures.

49, In  paragraph 191 of the  repor t , t h e  COmmiQSiOn  Stated  t h a t  i t  w o u l d  WOlCOme
the views of aovernmento  on the degree of elaboration with which the draft articles
shoulc! deal wi th  problems of  pol lu t ion  and envi ronmenta l  protec t ion , His
delegat ion had reviewed the  problems disCUSSOd  in  paragraphs  134 to  137, 169  to  170
and 175 to  176  of the  repor t  end the  proposed ar t ic les  on environmenta l  protec t ion ,
pol lu t ion  and re la ted  mat ter8  conta ined in  addendum 2 to  the  Specia l  RappOrtOUr’S
f o u r t h  r e p o r t  (A/CN,4/412/Add,2), The draf t  erticles  proposed  for per t  V
repreeented  a  compact  t rea tment  of  the  sub- topic , an effort to concentrate on those
areas  that  were most f irmly SUQpOrtOd  by State  pract ice , Qiven that  that  was a
framework agreement, the sub-topic should be limited to the most er8ential general
r u l e r , leaving to the States concerned to adopt,  in special 8gr@@ment8, more
s p e c i f i c  a n d  d e t a i l e d  mearuros  w i t h  r e s p e c t  to  protrction  of t h e  rnvironment  e n d
cont ro l  of pol lu t ion  of par t icular  in ternat ional  watercour8e8.

/ . t t
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50. The  Commission  had alro arked Qovrrnrnentr for their view8 on the concept of
“appreciable  harm” under paragraph 2 of draft rrticlo 16. The  concept of
“app rec i ab l e  harm” w a s  urod i n  o t h e r  d r a f t  a r t i c l e s  boridor  a r t i c l e  16. Article 8
i n c l u d e d  t h e  o b l i g a t i o n  not  t o  cause app rec i ab l e  harm,  A r t i c l e  1 2  d e a l t  w i t h  the
concept of plannad mrasurea which might have advorso  rffoctr. The  U n i t e d  Statsr
favourrd the term “eppraciable  harm” i n  the d r a f t  a r t i c l e s  ar an a p p r o p r i a t e
criterion for determining the threshold of unacceptable pollution of an
intrrnational  watercourse . The explanat ion  g i v e n  in paragraph 138 of the  repor t
war rufficiently  clear.

51. Some mombere of the Commission had exprosrod  their preforonce for an adjective
other  than “appreciable” . A compariron  of the rhador of meaning of A number of
rynonymr  made i t  apparent  that  the  adject ive  “appreciable”  wan more apt . The term
“oubstantial”  would increase  the threrhold  beyond thr 1~01 which had been widely
es t ab l i shed  by  S t a t e  p r ac t i c e . The  possibility of not qualifying the term *'harm"
had a lso  boon suggested. In  dra f t ing  the convention  o n  the r rgu l a t i on  o f  mine ra l
r e sou rce  ac t i v i t i e s  in An ta rc t i ca ,  an  i n t e rna t i ona l  conferanca  had  r ecen t l y  found
it neceosary  to modify the term “harm”  in a similar way to the one proposed by the
Specia l  Rappor teur  in draf t  ar t ic le  6 and in paragraph 2 of draf t  ar t ic le  16. Hi8
dolegation therefore believed that the concept of “appreciable harm” should be
maintained.

52. The Commiesion had also asked Governments for their views on the way to
reconci le  the  concept  of  appreciable  harm under  paragraph 2  wi th  det r imental
e f f ec t s  unde r  pa rag raph  1  o f  d ra f t  a r t i c l e  16, After considering the summary of
the  d iscuss ion  containad  in  paragrapha 157 to  159 of thta Commiesion’e  repor t ,  hie
ini t ia l  react ion was  that  the  matter should  be  c lar i f ied ,  Him delegation  intendad
to review that question before the forty-first srsrion of the Commission, taking
into  account  the  v iews expressed in  the  debate ,

53, &,-R (Union of Soviet  Socia l is t  Ropublice)  said tha t  considerable
progreae  had been achieved in the work of the International LAW  Commieeion on the
law of the non-navigational uae8 of international wetercouraea  at its fortieth
sess ion. A few articles on co-operation and the exchange of information concerning
planned measures had been adopted. At the  current  etagel, the  Commiesion was
addressing problems posed by the ecology of watercourses and the responcibility  of
State6 for water pollution, both of which were questions of paramount importance
for mankind as a whole.

54. His  delegat ion bel ieved that  increased co-opera t ion was  needed in
environmenta l  protec t ion , both bi la tera l ly  and within  the  f ramework of
i n t e rna t i ona l  o rgan i s a t i ons , and that  environmental  problems,  because  of  thei r
i n t e r n a t i o n a l  s c o p e , c o u l d  o n l y  b e  recolved  w i t h  t h e  c o l l a b o r a t i o n  of  a l l
c o u n t r i e s . The Soviet Union had suggested that an environmental council should be
s e t  up wi th  a  v iew  to  f ac i l i t a t i ng  such  co l l abo ra t i on ,

55. Hia dalegation  did not object to addressing that complex question  without
reoervations. However, bea r ing  Jn mind  t ha t  t he  d r a f t i ng  o f  t he  firrt un ive r sa l
ins t rument  on tha t  subjec t  was  involved, a more thorough revirw of the ieoue wa8
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necessary  i n  t h e  l i g h t  o f  exirting rrgulationr. An anelyrir of  currant  prac t i c e
ehowed  tha t  the  agreements  ne i ther  regula ted  pol lu t ion  in gonoral nor provided for
i t s  t o t a l  p r o h i b i t i o n , which in any cam would be practically imporriblm.
Everything seemed to  indicate  that  the control  of  Any watrrcourrr  had to  be  based
o n  i t s  p a r t i c u l a r  characterirtics, determined by mutuel agrermsnt  botwoon the
r ipa r i an  S t a t e s , I t  would  be  unrealirtic  for  the  Commirrion  to  endeavour  to
e s t ab l i sh  gene ra l  criterir  of  intrrnational  s c o p e . Tho  inrttument  formulated by i t
should consist of a number of recommendstions  or guideline6 which the State6 could
use a6 models, a6 befitted the neturr of A framework agroemont. T h a t  agreemoat
should also govern the liability of State8 for the pollution of watercourres.

56, The Special Rapporteur had ruggerted  ruch term6 a6 “appreciable hArm”  and “clue
di l igence” , which were  too  rubjective  and unruitable  for a univer8al  inrtrument.
Moreover, the  combinat ion  of the  adject ive  “appreciable”  wi th  the  adject ive
“signif icant” d i d  n o t  p r o v i d e  a  eufficiently  o b j e c t i v e  c r i t e r i o n ,  H e  d r e w
attention to paragraph 168 of the Commission’s report, which stated that the
Specia l  Rapporteur  h imself  had indicated that  many of  the  ques t ion6  raised in
connection with rerponribility  for appreciable harm and due diligence had arizsn
from questions related to other topics,

57, As t o  t h e  c o n c e p t  of  s t r i c t  l i ab i l i t y ,  he  emphariaed  t ha t  the  Spec i a l
R a p p o r t e u r  h a d  i n d i c a t e d  t h a t  t h e r e  w a s  l i t t l e , i f  anyl e v i d e n c e  t h a t  S t a t e s
recognized  zuch liability for water pollution damage which wa6 non-accidental
(para. 1 6 2  o f  t h e  r e p o r t ) , and  be l ieved tha t  the  in t roduct ion  of such a  vague
c o n c e p t  in to  the dra f t  wou ld  no t  f a c i l i t a t e  t he  eearch  f o r  s o l u t i o n 8  t o  r e g u l a t e
t h e  liability OI S t a t e s  f o r  p o l l u t i o n , On  the  con t r a ry ,  i t  wou ld  g ive  r i s e  t o
f u r t h n r  Air;flgreemerlt:c. Laetly, he l mphazized that consideration  of the item wa6
s t i l l  a t  t h e  b e g i n n i n g  o f  t h e  d r a f t i n g  rtago.

AQENDA ITEM :I.35 I REPORT OF THE SPECIAL COMMITTEE ON THE CHARTER OF THE UNITED
NATIONS AND IIN THE STRENGTHENING OF THE ROLE OF THE ORGANIZATION (a-1
(A/C.6/43/L.6)

58. Ms., HILL.0 (Finland) introduced draft resolution A/C, 6/43/L, 6, sponsored by
Cyprufi, (.:serhos.lovek 16, Finland, Ghana and Venezuela, and containing a declsration
on the  prevcrlti.or1  and removal  of  disputes  and s i tua t ions  which might  threa ten
intsrnat-.ional  Peace  and secu r i t y  and  o n  t h e  r o l e  of  t h e  U n i t e d  Nation6  i n  t h a t
fl.e.ld.

59, Mr.., &xA:E.P; (Colombia)  ra id  that  hi6 delegstion  wished to  become a  sponsor  of
t h e  draf t  reeolution,

61, u&-w (Libyan Arab Jsmahiriya), rpeeking  in  exp lana t i on  o f  hi6
delogation’e  poeition, ind i ca t ed  t ha t  L ibya  had  accepted the  d ra f t  rorolution  6 0  an
not to dierupt the unenimity  within the Committee and to show its rerpect for the
constructive  spirit  which characterised the report of the Specie1 Committee on the
Charter. I te  acceptance did  not mean that  the  text  Appeared to  be ratirfactory  to
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(Mx. Farm)

hir dalegntion,  bocauro  the mrchanirm of Soaurity Counail, aonrultationr had oftrn
boon urrd by the gormanont momborr  in violation of the grinciglor of thr Charter,
It had alro imgrdod the implrmrntation of a numbor  of rrrolutionr  adoptrd by the
Secur i ty  Counci l  and the Qonorrl  Alrombly,  had doniod  the r ight  of
rrlf-determination  to the peoplor  and had hindrrod the application of Chapter  VII
of the Charter, againrt the wi l l  of thr  intrrnational  aommunity. The  d r a f t
rorolution  rhould contain a provirion clearly l rtablirhinq that the rationalisation
of United Nationa  procmdurrr rhould rtrongthon  the rcllr) of the Qonoral Aarombly  and
the Srcurity Counci l ,

62. Mr. Vv (Quatemala),  rpoakinq  in arplanation  of hir deleqation’a
porition, raid that hir Oovornmont woloomed  the adoption of the draft rerolution,
whiah it aonsiderod  to be a rignifiaant  atop towardr opening widsr channel6 of
communication b&worn Stator  which might bo involvrd  in dirputrr  and would enable
the Qoneral  Arrombly  t o  p l a y  a prominrnt  role i n  i n t e r n a t i o n a l  l i f e , He urged the
permanent member6  of the Security Council to DIO the rrtablirhod  mechanirrmr  more
fraqurntly,


