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AQENDA ITEM 1341 REPORT OF THE INTERNATIUIAL  LAW CCMMISSION  ON THE WORK OF ITS
FCJRTIETH  SESSION (cvntimsd)  (A/43/10, 539)

AQENDA ITEM 1301 DRAFT CODE OF CRIMES AQAINST THE PEACE AND SECURIl”! OF MANKIND
(cQ~~W) (A/43/525 and Add.l, A/43/621-5/20195, A/43/666-6/20211, A/43/709,
A/43/716-5/20231, A/43/744-6/20238)

1. Mr_l..CQRE'LL  (Sweden), apoaking on behalf of the Nordic countries (Denmark,
Finland, Iceland, Norway and Sweden), s a id  t ha t  t he  In t e rna t i ona l  Law Commieflion
should c o n c e n t r a t e  itp. efforts o n  t h e  t o p i c  o f  t h e  l a w  o f  t h e  n o n - n a v i g a t i o n a l  UBBB
o f  i n t e r n a t i o n a l  watercour868, as i t  seemed the  most  likely  to  make progre6e in  the
ehor t  term, The world, and especia l ly  the  developing countr ies , .  had an increas ing
need  fo r  su f f i c i en t  wa te r  supp l i e s  o f  good  qua l i t y . I n c r e a s i n g  p o l l u t i o n ,
moreover, proved the  urgency of  the  topic ,

2. With  regard to  the  general  s t ructure  of the  draf t  ar t ic les  the  Nordic
countrieo  ohared the  view that  a  f ramework convent ion should  be  prepared,  but  they
fel t  that  ita provis ions  must  be  of  a  b inding character  and be  based on general ly
a c c e p t e d  l e g a l  p r i n c i p l e s  a n d  S t a t e  prackice  in  t ha t  r ega rd , The convention should
expl ic i t ly  encourage the  conclus ion of  Neparate watercourse  agreements  ref lect ing
t h e  c h a r a c t e r i s t i c s  o f  e a c h  internationnl  watercourse,  w h i l e  a t  t h e  8ame t i m e
recognising  the features common to all of them, I t  ehould  not  be  l imi ted  to  be ing
an  in s t rumen t  o f  aux i l i a ry  o r  r e s idua l  na tu re .

3. The convent ion i t se l f  could  a lso  se t  Por th  model  ru les  of  a  genera l  na ture ,
which would be adaptable to other types of agreements or which could serve as
models Cor negotiation. However, non-binding  rer#jmmendations,  guidel ines  and o ther
provist!onc  should n o t  b e  i n c l u d e d  i n  t h e  m a i n  t e x t  b u t  r a t h e r  i n  s u c h  a d d i t i o n a l
instrwnenta  as annexes, protocols and appendices, whoee procedure for amendment
could  be  s impl i f ied  to  a l low for  the  constant  updat ing required by the  progreae  of
research and technology.

4. He than rofarrod to  the  three  new ar t ic le8  which appeared in  par t  V of  the
cl r a f t. . Art.ic:ls 16, p a r a g r a p h  I, conta ined  a def in i t ion of  poll.ut,ion  which  coulcl  be
t r a n s f e r r e d  t o  a r t i c l e  1 . In any case, the  current  def in i t ion  appeared too narrow
i n  comparieon  w.Lth  t h a t  i n  a  number  o f  o the r  gene ra l l y  a ccep t ed  i n t e rna t i ona l
instrument.0, and i t  therefore  r e q u i r e d  a  f e w  eunendmenta. The Nordic countries
recommondnd  khat. the word1 “ef fec t s  datr imental” should be replnced  by the word
“hFczardR”. Account  should  a lso  he  taken of  foreseeable  r isks ,  and the  phrase
“ l i k e l y  t o  rt,su.lt  i n ” might t h e r e f o r e  b e  a d d e d  i n  t h e  a p p r o p r i a t e  p l a c e , The
p r o v i s i o n  s h o u l d  a l s o  c o v e r  h a r m  t o  l i v i n g  resources  and  aqua t i c  l i f e ,  r educ t i on  o f
ameni t ies  and impairment  of  the  qual i ty  of  water . Last ly ,  the  Nordic  countr ies  saw
n o  m e r i t  i n  c h a n g i n g  t h e  established etructure o f  t he  de f in i t i on )  t hey  p re f e r r ed
the form proposed by the previous Rapporteur.

5. The bas ic  obl igat ion in  paragraph 2  of  ar t ic le  16 should  a lso  cover  the
p r e v e n t i o n  o f  p o l l u t i o n . The approach used in  thie provis ion,  a l though

/ * . .
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eyetematically c o r r e c t , overlooked the fact that pollution of thr marine
rnvironment  caused by land-based sources had brcomr an alarming problem. The
N o r d i c  c o u n t r i e s  f e l t  t h a t  t h e  protrction  should  b e  e x t e n d e d  t o  t h e  m a r i n e
environment and estuarieo, and t h a t  a  re fe rence  t o  a r t i c l e  2 0 7  o f  t h e  1982 U n i t e d
Nations Convention on the Law of the Sea should be included  in the text, The term
“appreciable harm” s h o u l d  a l so  be  replscrd by “appreciable adve r se  e f f ec t s” ,  an
u s e d  i n  o t h e r  art.iclss  of Par t  III  of the d ra f t ,  and  the  issue o f  s t r i c t  l i ab i l i t y
of  State6 fo r  p r iva t e  activitirr  under  the ir  juriediction  should  be  exp l i c i t l y
addreseed.

6, As for paragraph 3 of article 16, t h e  N o r d i c  countrier f e l t  t h a t  t h e
p r e p a r a t i o n  o f  l i s t s  s h o u l d  bo ob l iga tory , and they exprerrrd proforrnco  f o r  t h e
text proposed  by thr  proviour Specia l  Rapportour. They fait that the tort should
also contain a provision reguiring Statre to take duly into account the model lirte
appearing in annexes to the convention. They agreed with the Rapporteur ae to the
meri t  of  s ingl ing out  cer ta in  pol lu tants1  however , mention should be made of not
only  toxins  but  also other substances of  particular perristrncy. Accordingly, they
suggeeted that  watsrcouroe Sta tes  should ‘@undertake  to  e l iminate ,  if necerrary by
stages ,  pol lu t ion by rubrtances responding to  certain criteria and l i s ted  in
annexes”.

7. In article 17, the obligation for protective action contained in paragraph 1
could  be  widened by replacing “ terr i tory” by “jurisdiction and controll’.  Moreover,
the phrase “take all reasonable meaeuros” wae rather weak, and the phraee “to the
extent possible take neceueary meaeureta”  could be substituted for it. In respect
of  pa ragraph  2 o f  a r t i c l e  17 , he felt  that new measures should be taken
“ ind iv idua l l y  and  j o in t l y” , and he expresred  some hesitation as to whether the
phraee “on an equi table  bas is” suff ic ient ly  took into account the  national  capacity
of developing countries,

8 . A s  tc a r t i c l e  18 ,  he  f e l t  thet t h e  t i t l e  could  b e  changed  to  “emergency
action” , and that paragraph 1 might be deleted, moving the definition of
“emergency” to  ar t ic le  1  and beginning paragraph 2  wi t :  the  reference to  the
emergency or  ser ious  threat  o f  emergency. Furthermore, t.he n o t i f i c a t i o n  c i r c l e
could  be  ex tended to  State6 other  than watercourse Staten that were l ikely  to  be
aerected, and a lso  to  executive bodies  of  re levant  agreements, With regard to
paragraph 3, it  seemed advisable for the State in which the emergency had occurred
not  only  to  take  appropr ia te  ac t ion but  to  make the  necessary  environmental
aesesements’ The Nordic countriec aleo proposed that two new paragraphs should  be
a d d e d  t o  articla 18, The f i rs t  should  contain ruler on the obligation to
co-opera te  in  the  par t icular  context  in  ques t ion ,  and the  second should  refer to
remedial  action by thi rd  Sta tes  and the obl igation of  watsrcourre  States  to  pay the
cos t s  o f  such  meaeurea,

9. He then referred to  article6  6 to  21, rubmittod  by the  Draf t ing Commit tee  to
+.he S i x t h  Committee. The Qovernments of the Nordic countries, although they
approved  o f  the  new vereion  o f  ar t i c l e  8 becaure i t  c l a r i f i ed  and  rtrengthened  t h e
t e x t ,  f e l t  t h a t  i t  w a s  i n c o m p l e t e  i n  eome eerential  rorpectr, T h e  w o r d  “utiliselt
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did  not  express  c lear ly  enough the  duty  not  to  cause  appreciable  harm,  and i t  might
be replaced by word3 to the effect that States “ sha l l  p r even t  and  r e f r a in  f rom use3
w i t h i n  i t s  j u r i s d i c t i o n  a n d  c o n t r o l ” ,

'0, The new vers ion of  ar t ic le  9 ,  althoilgh  s impler  than the  previous  one,  watered
down the  obl iga t ions  establishad by i t , s i n c e  i t  e x c l u d e d  t h e  d u t y  o f  S t a t e s  t o  a c t
fn good  f a i t h , and there was no reference to the obligation to refrain from caueing
adverse effect3  e i ther  to  other Statrr or  to  areas beyond the  l imi ts  of  nat ional
j u r i s d i c t i o n . The  qusr t ion  of re la t ions  between watercouree  Sta tes  and other
States  wa3 of  great  importance. The Nordic delegation3 recommended that a
p r o v i s i o n  s h o u l d  b e  a d d e d  t o  t h e  p-r3snt a r t i c l e  e s t ab l i sh ing  t ha t  t he  wa t e r cou r se
S t a t e s  s h o u l d  t a k e  i n t o  a c c o u n t  rhe!r r e s p o n s i b i l i t y  t o  e n s u r e  t h a t  a c t i v i t i e s
subjec t  to  the i r  jur i sd ic t ion  or oont ro l  d id  not  cauue adverse offrctr to  the
environment of other States or areas, Fur thermore ,  the  term “adequate  protect ion”
might leave the door open for definition problems, and i t  would  therefore  perhaps
he  be t te r  to  use terms a l ready def ined in  general ly  accepted in ternat ional
inetrumente.

11, Article 10 was another central article of the convention, but the obligations
i t  prescr ibed were  more  res t r ic ted  than those  la id  down by other  g lobal
ins t ruments , The Nordic countrirr wished to know why the requirement for a regular
exchange of informat ion was l imi ted  to  informat ion which was “rea3onably  avai lable”
t o  Statee. They also felt that the obligation  to exchange data and information
should  l ikewise  inc lude  sc ient i f ic ,  technica l ,  commercia l  and socio-economic
information and data  re levant  to different  par ts  of  the  watercourse  and to
environmental aspects outside the ecology of the watercourse, I n  a d d i t i o n ,  i n
accordance wi th  the  law of  the  sea , the  ar t ic le  should  lay  down the  obl iga t ion  to
exchange data and information on matter3 which were likely to have an impact on the
marine environment1 the information should also cover such major charlqee in
nat ional  pol ic ies  and indust r ia l  development  as  were  l ike ly  to  inf luence  the
ut i  lization  of  the  %stercourse. L a s t l y ,  t h e  N o r d i c  c o u n t r i e s  s t r e s s e d  t h e  n e e d  o f
developing countries for transfers of technology and recommended that the draft
shoulcl i n c l u d e  a r e f e r ence  t o  t he  t r ans fe r  of  t e c h n o l o g i e s  f o r  c o n t r o l l i n g  a n d
reducing emission3 into watercoursee. Such a  provis ion was par t icular ly  per t inent ;
whore developed and developing countries shared a watercourse.

12. A few wmmente  of a minor character  on ar t ic les  11, 15, 17 and 16 would be
communicated directly to the Special Rapporteur,

13. The Nordic  delegat ion3 were  g lad  that  the  Specia l  Rapporteur’s  prel iminary
schedule  inc luded the  ques t ions  of  the  re la t ionship  between navigat ional  and
non-navigational  use3, the  eecurfty of hydraul ic  ins ta l la t ions  and the  ee t t loment
o f  d i spu t e s . In  t ha t  con t ex t , h e  r e f e r r e d  t o  t h e  p r e s e n t a t i o n  o n  t h e  p r o t e c t i o n  o f
watercourse installation8 in the event of armed conflict made by Norway and Sweden
in 1983, The text on that iarue rrhould  be drafted taking due account of Additional
Protocol  I  to  the  Geneva Conwmionr, re la t ing  t o  t h e  p r o t e c t i o n  o f  victims of
in t e rna t i ona l  a rmed  con f l i c t s , The  f ina l  convent ion  should  a lso  inc lude  a  b inding
p r o c e d u r e  f o r  t h e  s e t t l e m e n t  o f  d i s p u t e r ,  M o r e o v e r , t h e  s e t t l e m e n t  o f  dirputes  and
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the  def in i t ion  of  appreciable  harm should  be  considered in tire ame  context  LB
other  topics  on  the  agenda o f  the  Commiss ion  and in particular the topic of
i n t e r n a t i o n a l  l i a b i l i t y  f o r  i n j u r i o u s  consequence8  ariring out  o f  a c t 6  n o t
p r o h i b i t e d  b y  i n t e r n a t i o n a l  l a w . The future work of the Commission rhould  include
an i tem on flood control and another on erosion,  a8 8ome  Nordic Qoverm-;-+r.  nad
suggested  in  the i r  raplieu to  the  1975 Uni ted  Nat ions  ques t ionnai res , L a s t l y ,  the
Nordic  countr ies  questioned  whether  i t  would  be  poss ib le  to  finaliso  the drafting
of the convention without appropriate scientifio  rupport and considered that the
p r e p a r a t i o n  o f  l i s t s  o f  s p e c i f i c  eubstances  c a l l e d  f o r  oxport a d v i c e .

14 I MLJ.R&“S  ( I t a ly )  s a id  t ha t  a l t hough  h i s  delrgation  fu l ly  agreed  t ha t  i t  was
w i s e  t o  conrider  s epa ra t e ly  t he  va r ious  t op i c s  etudied  by  the  In t e rna t iona l  Law
Commiseion, it  would prefer on the current occasion to commrnt simultaneously on
chap te r s  I I  and  I I I  o f  the  Commieaion’r  report ,  dea l ing  rerpoetivrly  with
i n t e r n a t i o n a l  l i a b i l i t y  for  i n j u r i o u s  consequoncer  arising o u t  of ac t s  not
prohibi ted  by internatianal  law and the  law of  the  non-navigat ional  uses of
i n t e r n a t i o n a l  watercour8ef3, because the two topics had much in common. His
delegat ion  noted  tha t  the  work on the  law of  the non-navigational  uoee of
international watercouroes  wao more advanced than the work on the other topic, and
the r e fo r e  f e l t  t ha t  t he  Commis s ion  shou ld  g ive  fu l l  p r i o r i t y  t o  t h e  d r a f t  o n  t h e
fo rmer  t op i c  and  t ake  up  i n t e rna t i ona l  l i ab i l i t y  fo r  acts  not  p’rohibited  by
i n t e r n a t i o n a l  l a w  a t  a  l a t e r  s t a g e , when the  var ious  ques t ions  of  pr inc ip le  would
have been carted out in connection with the specif ic  problems  of international
watercourses .

15. In  t he  d ra f t  a r t i c l e s  on i n t e r n a t i o n a l  l i a b i l i t y  f o r  i n j u r i o u s  c o n s e q u e n c e s
arising out of acts not prohibited by international law which had been examined by
the Commission, a decieive  role was played by the concepts of risk and harm, on
which the Commission had appropriately requested the views of Governments
(pa re ,  102  o f  t he  r epo r t ) , His  de legat ion  conr idered that  the  key concept  was  that
of  “harm” o r “appreciable harm”, s ince  t he  gene ra l  i dea  o f  “risk” invo lved  an
assessment of the likelihood of harm being produced, Dra f t  a r t i c l e  12  on  t he  l aw
of the  non-navigat ional  uses  of  in ternat ional  watercourses ,  when mentioning  planned
mea6ure3 “which may have an appreciable  advertir: effect” ,  uesmed to  conf i rm that .  the
term “r i sk” could  be  lef t  out . ,  which would  make i t s  def in i t ion  in  ar t ic le  2  of  the
d r a f t  a r t i c l e s  o n  l i a b i l i t y  s u p e r f l u o u s , inc luding  the  subjec t ive  e lement  conta ined
in the  adverb “highly”.

16. The def in i t ion  of “tranaboundary injury” s h o u l d  l i k e w i s e  b e  d i s c u s s e d ,  I n
that r e g a r d , his d e l e g a t i o n  c o n s i d e r e d  t h a t  t h e  a c t i v i t i e s  r e f e r r e d  t o  i n  a r t i c l e  1
could  have det r imental  ef fects  not  only “in spheres where another State exercises
j u r i s d i c t i o n  u n d e r  i n t e r n a t i o n a l  l a w ” b u t  a l s o  o n  t h e  h i g h  s e a s  o r  i n  t h e
eupe r j acen t  a i r space , s o  t h a t  some i d e n t i f i a b l e  State8 could  suf fer  d e t r i m e n t a l
e f f e c t s  a s  a  r e s u l t  o f  a c t i v i t i e s  n o t  p r o h i b i t e d  b y  i n t e r n a t i o n a l  l a w . A epecific
exsmple  was  tha t  o f  t h e  Stater w h i c h  f i s h e d  i n  cer ta in  area@ of  the  h i g h  maa and
‘-oak measuren  for  the  conservat ion of the roeourcos  of that  area in accordance with
conventiono such as thore mentioned in article 118 of the United Nation6 Convention
on the Law of the Soa, That  problem had a t  leas t  boon identif ied in art ic le  17 of
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the  draf t  artic les  on the  law of the non-navigational  uses of  in ternat ional
watercourses , which ment ioned the  duty  of  watercourse  Sta tes  to  protec t  the  mar ine
environment, In reconsidering the  ar t ic les  on not i f ica t ion  and consul ta t ion  i t
would  be  useful  for  the  Commiss ion  to  snvirage  the  poss ib i l i ty  of  a lso  inc luding
o b l i g a t i o n s  c o n c e r n i n g  t h e  h o l d i n g  o f  c o n s u l t a t i o n s  w i t h  t h o s e  i d e n t i f i a b l e  S t a t e s
which, a l though not watercourse  States , could  be  detr imental ly  affected by the  uses
of  the  watercourse .

17. W i t h  r e g a r d  t o  l i a b i l i t y ,  hie d e l e g a t i o n  f u l l y  ahared some o f  t h e  rsssrvat\one
expressed in the  Commirrion  concerning draft  ar t ic le  3. That  ar t ic le  seemed to
create confus ion between responsib i l i ty  wi thout  violat ion of  a rule  of
in ternat ional  law,  which should  ba the object  of  the draft  articlee, and
reeponsibility  fo r  v io l a t i on  o f  such  a  rulr ( s u c h  ar t h e  commieeion  of  a  wrongfu l
a c t ) . That  confusion made the  ar t ic le  easy to  cr i t ic ise  and a  new tsvt should  be
p repa red ,  ba sed  on  a  revereal  o f  t h e  b u r d e n  o f  p r o o f .  A r t i c l e s  6  t o  1 0  s h o u l d
l ikewise  be  reconsidered  in  the  l ight  of those obsrrvat iona, Fur thermore ,  the
express ion “ c a r r i e d  o u t  i n  areaa under i t s  j u r i s d i c t i o n  o r  c o n t r o l ”  eeemsd
inadequate, s ince  i t  d i d  not  appea r  t o  i nc lude  ac t s  c a r r i ed  ou t  on  sh ip s  f l y ing  t he
flag of the States concerned or on aircraft of their registry, L a s t l y ,  a
d e f i n i t i o n  o f  t h e  t e rm “rigime”, used in  ar t ic les  8 and  9 ,  should  be  inc luded.

18, Commenting more specifically on the topic of the law of the non-navigational
u888  of international watercourses, he eaid his delegation welcomed the work done
by the  Specia l  Rappor teur  and the  Commierion, for  wi th  the  adopt ion by the
Commiseion  of  ar t ic les  2  to  21,  the whole  draf t  was  beginning to  take shape, His
de l ega t i on  was  pa r t i cu l a r l y  p l ea sed  t o  s ee  t ha t  t he r e  had  been  no  r e i t e r a t i on  o f
t he  v i ew  tha t  t e r r i t o r i a l  sovere ignty  ove r  a  po r t i on  o f  an  i n t e rna t i ona l
watercourse should be the overwhelming consideration, since in Borne  circumstances
tha t  v i ew  migh t  de fea t  t he  ve ry  pu rpose  o f  t he  d ra f t  a r t i c l e s ,

19. Wi th  r ega rd  t o  a r t i c l e s  11  t o  21 ,  adop t ed  a f t e r  cons ide ra t i on  by  t he  Dra f t i ng
Committee, I ta ly  had no object ion to  the  use  of  t.he concept  “planned measures”
in s t ead  o f  t ha t  o f  “new uses” ueed  prev ious ly , Howeve r ,  i t  s t i l l  ma in t a ined  t ha t
the mechanism for  t r igger ing the  procedures  la id  down in  par t  I I I  of  the  draf t
ar t ic les  should  be  the  “planned measures” as such and not planned measures that
might  have an appreciable  adverse  affect  upon other  watercourse States ,  s ince  that
concept implied B eubjective  assessment, I t a l y  r ecogn i sed  t ha t  “p rocedu re s  i n  t he
absence of notif ication” a s  s e t  f o r t h  i n  d r a f t  a r t i c l e  1 8  m a d e  i t  possible,  a t
leaet  i n  p a r t , to overcome tho problem that would be posed by the watercourse State
t h a t  d i d  n o t  g i v e  n o t i f i c a t i o n  o f  i t s  p l a n n e d  m e a s u r e s  u n d e r  a r t i c l e  1 2 .
Never thelees, there  would  s t i l l  be  the  problem of  the  case of  the  Sta te  p lanning
measure@ about  which the  o ther  watercourse  Sta te  had no informat ion a t  a l l  and,
consequently, n o  p o s s i b i l i t y  o f  r e e o r t i n q  t o  a r t i c l e  1 8 .

20.
?a:here

The addi t ion  of  ar t ic les  11  and 23 was a def ini te  improvement ,  par t icular ly
a r t i c l e  2 1  w a s  c o n c e r n e d ,  rince that  a r t i c l e  a m o u n t e d  t o  i n d i c a t i n g  t h a t  l a c k

o f  d ip loma t i c  r e l a t i ons , o r  b a d  p o l i t i c a l  relationa, should  n o t  b e  a  reason  f o r  n o t
r e s o r t i n g  t o  t h e  p r o c e d u r e  p r o v i d e d  f o r  i n  p a r t  I I I . Articles 16, 17 and 18,



A/C,6/43/SR.28
Englirh
Page 7

(Mr.)

proposed by the Special Rapporteur and diecuBoed by the Commiooion  in 1980, raised
the fundamental qurrtion of whether the draft articlor should contain rpscific
provirione on  p r o b l e m s  r e l a t i n g  t o  p o l l u t i o n  a n d  environmental  protec t ion  - a
quertion  on which the Commission had invited commentr  from Qovernmenta.  With
r e g a r d  t o  t h a t  q u e s t i o n , i t  wan important  to  bear  in mind tha t  land-bared aourcen
were reeponrible for 80 per cent of the pollution of the marine environment and
tha t  land-bared pol lu t ion war  transferred to  the  mar ine  environment  through
watercouraea, al though not  only  through in ternat ional  watercouraea. However, that
f ac t  was  no t  i n  i t s e l f  rrufficirnt  t o  j u s t i f y  t h e  i n c l u s i o n  of a r t i c l e 6  o n
protec t ion  of  the  envi ronment . A r e q u i r e m e n t  f o r  i n c l u d i n g  ouch a r t i c l e s  was t h a t
there should  be a need to add eomething  to what wag laid down in the general
p r i n c i p l e r  a n d  in  t h e  p r o c e d u r a l  p r i n c i p l e r  sot fo r th  in  t he  a r t i c l e s ,

21, I ta ly  bel ieved that  there  were  indication8 that  such a need exieted and tha t
one euch indica t ion  could  be  found in  the posoibility  that  State8  that  were  not
watercourse  Sta tes  could  play a  ro le  in  protect ion of  the  marine environment
through their inclurion, by vir tue of  a  direct  interoat,  among the  Stater that
e n j o y e d  p r o c e d u r a l  guarantee8  s i m i l a r  t o  there r e t  f o r t h  i n  p a r t  I I I , The
poeeibility  of  encouraging much States  to partic ipate  in “watercourse agreemrnts”
could  alrlo be  coneidared,

22. On the  issue of  etandardr  o f  behaviour , Italy had some doubte as to the wfrdom
o f  m a i n t a i n i n g “app rec i ab l e  harm” in  ar t ic le  16  aa the  baric concept  concerning the
obligation of States regarding the environment, a f t e r  hav ing  de f ined  “po l l u t i on”  aa
aomething that ,  a l though “detr imenta l” , “might  not  rise  to  the  level  of appreciable
harm” (par as. 158-159 of  the  repor t ) . I t  wag p e r h a p s  t o o  g o o n  t o  exprers a
d e f i n i t e  v i e w  o n  t h e  epecific  a r t i c l e s  i n  q u e s t i o n , which would be needed only if
they did  not  merely  repeat  the  general  pr inciples . L a s t l y ,  t h e  a r t i c l e s  o n
reparation,  which war ereential  for a proper  apprecia t ion of  the  d i f f e r e n c e s
between general and specific formulationr, murt  be considered before  a def ini t ive
opinion could be expressed.

23. Mr.DWZ (Poland), r e f e r r i n g  t o  i n t e r n a t i o n a l  l i a b i l i t y  f o r  injurioue
c o n s e q u e n c e 8  ar is ing  out  o f  a c t s  n o t  p r o h i b i t e d  b y  i n t e r n a t i o n a l  l a w ,  ra id  t h a t  t h e
impor tance  of  the  topic  could  no  longer  be  quertioned  by anyone.  However ,  there
were still  differences of opinion among the members of the International Law
Commieeion with respect to the concept and scope of the topic and the approach to
b e  t a k e n  t o  i t , Further coneultatione were required between the member8  of the
Commieeion and the Sixth Committee in order to provide a rerponre  concerning the
points on which Oovernmente’ views had been aought  by the Commieeion.
Consequently, the  Specia l  Rappor teur’s  v iew that  the  general  debate  wag over  and
t h a t  i t  wae n o w  t i m e  t o  coneider  s p e c i f i c  a r t i c l e s  eeemed t o  b e  t o o  optimirtic,

24, Draf t  ar t ic le  1  provided the  f ramework wi thin  which ths  whole  topic  rrhould be
developed, I n t e r n a t i o n a l  l i a b i l i t y  c o u l d  b e  b a s e d  o n  t w o  concrptrl that  of
Epprociable  rick and that  of  t ranrboundary harm, D r a f t  a r t i c l e  1  u r r d  t h e  fit-at
concrpt  ,
-1

I t  wag o b v i o u r  t h a t  the rtrict  l i a b i l i t y  mod.1 (m&
had been taken from civil law, That legal inrtitution  had come into being
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in the  second  half  of  the  n ineteenth  century, I r r e s p e c t i v e  o f  t h e  interxlal  l e g a l
systems of States, s u c h  l i a b i l i t y  d i d  n o t  r e q u i r e  t h a t  g u i l t  should be p r o v e d  i n
respect  of acts  that  were  economical ly  uleeful  but  gave rizs to  epecific hazards.
T h e  t h e o r e t i c a l  j u s t i f i c a t i o n  o f  s t r i c t  l i a b i l i t y  wan b a s e d  o n  t h e  tisewnption  t h a t
i n  s i t ua t i ons  en t a i l i ng  a  h igh  r i sk  o f  caueing in ju ry  o r  harm there  was no fL’Mon
why individuals  or  economic  antitiso  carrying out  a  prof i table  and lawful  but
haaardous  a c t i v i t y  s h o u l d  n o t  bear t h e  f u l l  coatr  o f  ruch a c t i v i t y  i n c l u d i n g  t h e
coets  of  unavoidable  accidents .

25. P o l a n d  d o u b t e d  t h a t  i t  w a s  p o s s i b l e  t o  i m p l a n t  t h a t  k i n d  o f  i n s t i t u t i o n  o f
c iv i l  l aw  in  t he  sphe re  o f  i n t e rna t i ona l  l aw , in view of  tho different character  of
t he  sub j ec t s  o f  i n t e rna t i ona l  l aw  and  na t i ona l  l aw  - .i&u-&Un,  i n  t h e  c o n t e x t  o f
p rov ing  gu i l t .  Moreove r , i t  would be diff icult  to draw up a  complete  l i s t  of
d a n g e r o u s  a c t i v i t i e s  i n  o r d e r  t o  d e t e r m i n e  a p p r e c i a b l e  r i s k ,  o w i n g  t o  t h e  r a p i d
development of technology. Prevent ive  maaeuree should be  taken if the concept  of
app rec i ab l e  r i sk  waa  a s soc i a t ed  wi th  an  ac t iv i t y ,

26, I t  wou ld  be f ru i t fu l  t o  g ive  cons iderat ion  t o  Braz i l ’ s  ca l l  f o r  t he  d ra f t i ng
of a general instrument  to cover situationa  that were becoming increasingly
frequent  owing to  technological  progress  and might , wi th  or  wi thout  apparent  risk,
cause transboundary  harm.

27, O n  t h e  issue  o f  t e r r i t o r i a l  limit&tion, P o l a n d  r e a f f i r m e d  i t s  p o s i t i o n  t h a t ,
i n  v iew o f  the  a c c e l e r a t i n g  d e t e r i o r a t i o n  o f  t h e  e n v i r o n m e n t  a n d  t h e  t h r e a t s
connected  wi th  such deter iora t ion , i t  woulcl  n o t  b e  p r o p e r  t o  e;*clude t h e
poss ib i l i t y  o f  dea l i ng  w i th  l i ab i l i t y  fo r  ha rm in  areata beyond  the  l i m i t s  o f  t h e
na t i ona l  j u r i sd i c t i on  o f  any  S t a t e , Poland shared the  Specia l  Rapporteur’s  view
that  the  mechanisms current ly  provided for  in  the  draf t  were  not  sui table  for
deal ing wi th  a  s i tua t ion in which a l l  mankjnd would be affected, In  t ha t  con t ex t ,
pr inciple  21 of  the  general ly  recognized  Stockholm Declara t ion,  which la id  down the
reaponeibility  oE S t a t e s  t o  ensure  t h a t  activitiee  w i t h i n  t h e i r  j u r i s d i c t i o n  o r
c o n t r o l  d i d  n o t  c a u s e  d a m a g e  t o  t h e  envlronmnnt  o f  o the r  S t a t e s  o r  o f  a;uas beyond
the l i m i t . 8  o f  netion j u r i s d i c t i o n , should  he  fu l l y  r e f l e c t ed  i n  t he  draft
artleles  under  cons idera t ion .

28. Wi th  r ega rd  to t h e  d e l i m i t a t i o n  o f  t h e  s c o p e  o f  t h e  t o p i c ,  P o l a n d  sharsd t h e
Spociul Rapportcur ‘6 v i e w  t h a t  t h e  c o n c e p t s  o f  juriediction  a n d  c o n t r o l  were t h e
most appropriate. I t  w a s  a l s o  o f  t h e  o p i n i o n  t h a t  t h e  a c t i v i t i e s  d e a l t  w i t h  u n d e r
khe t op i c  shou ld  h e  l i m i t e d  t o  t h o s e  w i t h  p h y s i c a l  consequ6nceti#  i t  t he r e fo re
welcomed the announcement that the reference to physical consequt!ncea  was to be
reintroduced into  art ic le  1.

29. 11~ view o f  i t s  d o u b t s  a b o u t  t h e  qualification “ w i t h  r e g a r d  to a c t i v i t i e s
invo lv ing  r i sk” , P o l a n d  w i s h e d  t o  sugger;t  t h a t  t h e  readixlg o f  a r t i c l e s  6 ,  Y and 1-O
should not be prejudged. Fu r the rmore ,  i t  s ha r ed  t he  v i ew  tha t  a r t i c l e s  7  and  8
qhould  be combined, s i n c e  t h e  d u t y  t o  psrticipate  was a  specific  fo rm of
co-opera t ion. Las t ly ,  t he  obl igat ion  of  no t i f i c a t i on , consul ta t ions  and prevent ion
s h o u l d  b e  i n c l u d e d  i n  t h e  t e x t  o f  a r t i c l e  7,
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30, Mr, QQQ.&$,  ( O b s e r v e r  f o r  Switserland), r e f e r r i n g  t o  i n t e r n a t i o n a l  l i a b i l i t y  for
injurious consequences arieing out of acto not prohibitad by international law,
said  i t  was c lear  f rom a reading of  chapter  II  of  the  In ternat ional  Law
Commission’s repor t  tha t  there  were  s t i l l  profound difforoncos betwron momberr of
the Comminsion as  to  the solut ion of  problems ar is ing f rom thr  t ransboundary
effectr of activities  involving risk, Accord ing ly ,  hir de l ega t i on ’ s  commentr
should  not  be  regarded as  def in i t ive .

31, I n  p r i n c i p l e , h i s  d o l e g a t i o n  r u p p o r t e d  the idar o f  intornationrl  l i a b i l i t y
whore ecopo would depend sraentially  o n  the occurrence of injury ariring  from a n
a c t i v i t y  i n v o l v i n g  rimk, Technologiaal progreoa, the handling of dangerour or
t o x i c  products, and the increasing haaardr to human hralth and the human
environment, posed by induntrialiration ,  made  i t  opportune t o  e s t a b l i s h  a  l rga l
rdgime independent of the concept of wrongfulnere. His delegation conridered that
a rigime of that k i n d ,  baaed primarily on thr oocurronco of injury l inked to an
a c t i v i t y  i n v o l v i n g  risk, would not place any qroup of countries  in a
d i s a d v a n t a g e o u s  p o s i t i o n  uic-a-vi.~  ano the r ,  inasmuch a s  i t  wae rammed t h a t  t h e
States knew, or had meanu  of knowing, that an activity involving rirk war takinq
p l a c e  i n  t h e i r  t e r r i t o r y ,  M o r e o v e r , the rcops af the convention should be as broad
as  pos s ib l e , and rhould include both direct rrrrults on the l nvironmont, rush aa

e c o l o g i c a l  a c c i d e n t s , and cares  of  cover t  pol lu t ion , Nor should it be avorlooked
t h a t  i t  w a s  d i f f i cu l t  to ratablish  a  comproheneive  dgimo of l i a b i l i t y ,  i n  o t h e r
w o r d s , a riigime which would  be  appl icable  t o  unrpecifird sctivitior,

32, While  the  idea tha t  the  ent i re  convent ion  rhould  be  based  on the pr inc ip le  of
c a u s a l  rerponsibility  was a c c e p t a b l e ,  t h a t  principle s h o u l d  n o t  qo 80 f a r  a s  t o
a t t r i bu t e  t he  p r imary  ob l i ga t i on  o f  compenration  t o  t h e  Stat. o f  or ig in , The
obligation ehould be regarded only as a rubsidiary  one, inasmuch ao compensation
for  the  i n ju ry  was  i n  t he  f i r s t  p l ace  t he  r e spons ib i l i t y  o f  the  a u t h o r  o f  t he  ac t ,
In Oth6r words, t he  l i ab i l i t y  o f  t he  S t a t e  o f  oriqin s h o u l d  n o t  b e  i n v o k e d  u n l e s s ,
for whatever reaeon, the party rerponsible  for the injury fulled to comply with its
obl iga t ion  to compensate . T h a t  a s p e c t  o f  t h e  d r a f t  a r t i c l e  should b e  amplifird  o r
c l a r i f i e d ,

33, The Special Rapporteur had correctly pointed out in him most recent rspor
t h a t  t h e  d r a f t  a r t i c l e s  r e f e r r e d  t o  l i a b i l i t y  f o r  t h e  r i s k  c a u s e d , I t  was  no t  a
matter  of  making reparat ion for in jury eimply because  that  in jury  had occurred,  but
because i t  had resul ted f rom an act ivi ty  regarded as  dangerous. Bea r ing  t ha t  i n
m i n d ,  h i s  dalegation c o n s i d e r e d  t h a t  i t  w o u l d  b e  u s e f u l ,  as o t h e r  d e l e g a t i o n s  h a d
suggested,  to  draw up a  l i s t  enumerat ing the  activities  involving rirk which would ,
in  the  event  of  t raneboundary injury, engender the obligation of compensation.
Although any list was by definition incomplete, i t  w o u l d  of fer  undeniable prac t i ca l
advantages. The l i s t  should  not  be  exhaust ive ,  but  mere ly  indica t ive ,  and should
leave room for  the  inc lus ion  wi th in  the  scope of  the  convent ion,  by a reasonable
proceme of analogy,  of other  activitier regarded as  dangerous ,  The l i s t  should
appear ar a n  a n n e x  t o  t h e  convention,  a n d  t h e r e  r h o u l d  b e  provieion f o r  a  f l e x i b l e
review procedure, so that it could be updated from time to time.
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34. Trrnvboundary injury pus did not provide groundr  for comprnrrtion,  In
order  t o  d o  8 0 ,  i t  murt bo o n  a aortain raalo, i n  o t h e r  worda, i t  mu8t b e
“appreaiablo” within the meaning of parrgraph (a) of draft artialr  2. However, thr
adjoctivo literally  mmrnt “aapable  of being l mtimatod or aaloamed”,  which would
imply n_g,~nftruia  that unfororeorblo  injury whorl rolationrhip  to the danqerour
a c t i v i t y  c o u l d  n o t  br rrtimrtrd would n o t  neorrrrrily  br aompenrablm. It did make
renro, o n  t h r  o t h e r  h a n d ,  t o  rrfor t o  “approaiablr rimk", rinao  t h a t  e l e m e n t  of
gonoral  fororight  w a n  fundamrntal  t o  the l i a b i l i t y  rigimr proporrd,  T o  a v o i d  a n y
kind of ambiguity, injury rhould be qualifird  ar “riqniiiaant” or “aubotantial”,
according to the limit of liability to br l rtabliahd,

35, A twofold rerponribility  drvolvrd  on the Stat0 party undrr  whore jurirdiction
o r  c o n t r o l  t h e  aotivitier  i n v o l v i n g  rirk whioh m i g h t  aau8e tranrboundary  harm wora
taking place I it entailad both the obligation to make raparation  for the harm, and
t h e  o b l i g a t i o n  t o  co-opratm, inoluding  the mm88urem  t o  bo 8doptod  i n  o r d e r  t o
“prevrnt  or minimirr  injury that may rrrult from an aativity whiah prerumably
involvor  rirk and  for which no rigimo ha8 boon l rtablirhod” (art. 9). There was no
drnying  the  rolid foundat ion8 of  the obl igation of prevention,  Howovor, rr8gect
f o r  t h a t  o b l i g a t i o n  r h o u l d  n o t ,  w h e n ,  i n  a n y  went, t ranrboundary injury occurred,
serve to make  thr obligation to companrrto  rolativer  to do l o would be tantamount
to reintroducing the aonarpt of due diliprnar and thorrforr that of wrongfulnrrr, a
aoncept which rprcifically  WM to bo umjttod  in thr performance of the obliqmtion
t o  aomponratr. Thr Stat. wan liable l ithor brcrure the harm rorulted from a
wrongfU! a c t  o r  becaure  a n  i n j u r y  related t o  a n  aativlty  involv1  9  rirk h a d
oaaurred,  whioh meant  that the only rxrmptian  from l iabi l i ty  wao in  tha caee of
ww, H i s  d e l e g a t i o n  aonridrrrd  t h a t  i t  wa8 d i f f i c u l t  t o  r e c o n c i l e  t h e
two apgroschor  1 it would bo drrirrblo  if the draft article8 wore to eliminatr any
u n c e r t a i n t i e r  i n  t h a t  r e g a r d .

36. Without trying to diminirh  the obliqetion  to comprnratr and ao-operate, the
Commirrion  rhould  onruro that the future convent ion  did not impore on  any State8
intending to  e n g a g e  in 8 new aativity a ryrtematic  obl iga t ion  to consul t  a l l  the
States  which might  potent ia l ly  be  affected,  8incet  to  do  uo would  be  to  confer  on
any  Sta t e  wh ich  conciderrd  itrolf enposed t o  ri8k the  r i gh t  o f  ve to  ove r  ac t i v i t i e s
involving r i sk  which were  under taken in  tha t  content  in the State  of  or igin ,

37, F i n a l l y ,  t h e  d r a f t  w o u l d  perhepe  g a i n  I n  l o g i c  a n d  c l a r i t y  if t h e  o r d e r  o f  t h e
provieionrr  wore different. The bark principles of the convention 8hould  precede
the generel  provisionr, The convention.  would then begin with the present
article 6, on freedom of action and the limit8 thereto, The provision would be
followed  by the  prerent  ar t ic le8  1  to  3  (on the  eoope,  tha ume  of  terms,  and the
beoir  o f  t h e  o b l i g a t i o n 8  impored) and articlr 1 0  ( o n  r e p a r a t i o n ) .  T h e  obligationa
of prevention, co-operation and participation would come next, It would be much
hotter i f  ar t ic le8 4 and 5, on the relationship botwsen the  convention and other
i n t e r n a t i o n a l  rgreemrnte  and other  r u l e 8  of i n t r r n r t i o n a l  law, appea red  in  t h e
final provisionr, whiah would inaluds alruorr  on the rettlement  of di8pute8. There
wa8 no doubt thet only rn appropriate  proardurr  for the eettloment  of dirputes
would  allow the  convent ion  to  take ful l  rffoct, I n  hi8 delrgation’r  v i e w ,  a
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8UitablO procodurr rhould lncludo the right of oath of the partlea to the dlrputa
to appral unilaterally to 8 third prrty if nagotlatlonr  brokr down, The rorult of
thr intervention  of thr third party rhould, morrovor,  bo binding where p0881b10,

38, In connection with the law of the non-nrvigrtionrl u8ea of internation
watrrcourrea, he raid that the Commirrion  had mado con8iderrblo pr0~ro88, It8
goneral  rpproroh 8oomod to meat with the rpproval of the majority, although aartain
important irruee had not yrt bern clarified,

39, With it8 nelqhbourr, 6witarrlrnd had conaludrd a ryrtrm of rgrremontr on the
modrlitfrs of co-oprrrtion in the use of w8torcour8o8 riturted in it8 torrltory,
Hi0 dolegetlon  rgrord with the Ilpooirl  Rapporteur that a framrwork rgreement rhould
be prepared which would contain roridurl qenmral  rule@, would bo rppllcrblr to all
intornationrl watercouraoa, and would bo rupplemrntod  by rpmcific rgrramontr
brtwran riparirrn Sta ten , Suoh rgrromontr  rhould hrvr an their rim both to apply
the provioions of thr frmowork l groomrnt rnd to adapt thorn to the ferturrr and
apscifio uaee of tha wrtorcourrr  or pert of the w8torcour8er ft w88 quit0 pO@@ibl.
that watercourvr  States might ccnalude rpoclfic  rqrermenta  whlah divergod from the
eolutiono proposed by the framework rgroomont, I n  h i 8  delegation’8 view, thrro ~88
no lmprratlve law from which, by definition, Staten might not derogate,
Furthermore, Staten which wore not pcrrtlor to the framework rgrorment  would bo more
inolined to rely on thr rulrr  l at8bllahod by the rpecifia  agrromont, rinco thry
would aonrtltute the ewprerrion of curtomrrry  l&w,

40, Thr Commlaslon had decldea to portpone the definition of rn internrtional
watercourse, In the opinion of hir dolegation,  the term 1’w8toraour80”  wa#
preferable to f’waterooureo  ry8tomt’,  w h l a h ,  bocrurr i t  w a n  broador, covrrmd
trihutarier, including tho8e which were entirely rlturtod in the territory of a
ripsrlan Strte, Although i t  WII nocorsrry  to trko into account  thr right of
watercouroe  Staten to participatr in the dovolopmrnt  of thr w8torcouroe, it W88 not
80 obvloue that the obligation to co-oprrato l xtonded to tributrries which were in
only one of the watercourre  Stater, Furthermore,  t h r  Commi88ion’8  d e f i n i t i o n  of
“international wetercouror ayatom", w h i c h  w a n  @till a  w o r k i n g  hypotherir,
corrrepondad  ra ther  to  that of a hydrogrsphical  brain,

41, The Commlrrion ohould enauroI in general, that the rogulrtionr elaborated and
the procedure8 of conoultetion  and notification l atabliahed in order to put in
concrete form the obligation to co-oprrato which was incumbent  on w8te*courae
Skater  did not have the effect of prralyainq rny kind oF new use. Article 5, 88 i\
stood, granted a genuine  right of veto to any wrtercouroo Stat0 which WI@ opposed
to a new uee, through lte participation in conrultations  on an agreement,  projrct
or programme telatlng to part of the w8tercour88, when the use which the rrld Stab
made of the watarcouree  might be affected to an appreciable ertont by tho
agreemont, project or programme, To prevent  or rt lerrt drlry any develcpmont
project, it wan euffiafrnt  for the State to provo unil8terrlly  that the
!mplementetlon  of a partial rgrremont  to which it w&a rtill not a party uould
affect approcirbly ltr ueo of the watercourm,
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(Mr. Godet, Observer. Switzerland)

42. While no environmental damage which had transboundary effects was negligible,
the exigencies of interdependence and good-neighbourliness made it necessary that
some pollution should be tolerated. Therefore, the extent of participation of
watercourse States should be increased. In view of the work done by the Commission
on international liability for injurious consequences arising out of acts not
prohibited by international law, the expression "substantial risk" might be
replaced by the expression "appreciable risk", or it might be specified that any
reference to substantial effects meant that the effects could be observed in an
objective and appreciable manner.

43. In that context, there was a problem of terminology which affected various
expressions: in article 5, gffected to an annreciable extent: in article 8,
aooreciable harm; in article 11, possible effects; in article 12, aoDreciable
adverse effect: in article 16 on the pollution of international watercourses as
proposed by the Special Rapporteur, detrimental effects: and in articlt? 17 on
environmental protection, serious danw. Those expressions were ambiguous, and
the Commission should try to make them more precise.

44. He noted that in article 4, paragraph 2, it was not necessary to specify that
a watercourse agreement should define the waters to which it applied. The parties
to the agreement would probably do so, but it was for them alone to make such a
decision.

45. The list of factors relevant to equitable and reasonable utilization,
mentioned in article 7, was based on the Helsinki Rules. The Convention for the
Protection of the Rhine against Chemical Pollution, of 3 December 1976, also
contained a catalogue of the uses of the river. Some items might perhaps be taken
from that catalogue. Furthermore, paragraph 1 (c) of article 7 was redundant,
since it said that the equitable and reasonable utilization of a watercourse
required taking into account the effects of the use of the watercourse.

46. Mr. KULOV (Bulgaria), referring to the law of the non-navigational uses of
international watercourses, said that his delegation maintained the position that
in order to achieve the widest possible application of the results of the work of
the Commission on that topic, it would be appropriate to consider seriously the
desirabilty of having model rules as the end-product. His delegation continued to
fear that attempts to build on the doctrine of "shared resources" could have the
effect of restricting significantly the guidance which the current work of the
Commission could provide to Member States in their present and future efforts to
regulate relations which differed substantially from case to case.

47. With regard to the points in respect of which the Commission and its Chairman
had requested the views of Governments (A/43/10,  para. 1911,  his delegation shared
the opinion expressed in the Commission that problems of pollution and
environmental protection deserved special attention in the process of elaboration
>f norms on the non-navigational uses of international watercourses. Given the
importance of that sub-topic, it would be necessary to deal with it in a separate

/ . . .
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part  of tha draf t  in order to  sddrosr thr problem in it8 rntlrrty. Moreowr,
i n t eg ra t i ng  the  provilrionr  in to  the nthar draft articlea wouUl dilute the
imPortonce  of the phenomenon, I t  had  bo rn  r ight ly  pointed out  t h a t  the United
Nations Convention on the Law of the Sea had devoted a roparata part (part XII) to
similni9  q u e s t i o n s . The rule6 re la t ing  to  the  r u b - t o p i c  rhould  roflect thr  gonerc\l
end most important principlor  concorning  the rubjoct-mrttor,  leaving it to the
Statec thrmsrlveo  to adopt more opocific and dotailod  moaeuroe  relating to the
protection of the environment and control of pollution of intrrnational
watercourseo.

48, O n  the concept of tVapprecfablo ham?’  i n  thr context of rrticlo 16,
paragraph 2, hie delegation eharod the conrii\orod  opinion already  oxprorrad by a
number of delegation6  on the meaning and intorprstation  of thr term l~appreoiable’@
in connection with tha topic “international  l i ab i l i t y  for injuriour cox~8aquencee
aris ing out  of  acts  not prohibited by international  law”. It would therefore
favour  the eubatitution  of  the term l’eiqnificant” fur thr term ~~apprrciable”,  I t
alao eupportvd  the view ergreared in paragraph 153 of thr Commirrionlr report
(A/43/10)  concerning the  in t r rprr ta t ion  of ar t ic le  16,  prragraph 2, to  thr effect
that i t  did not prohibit ,  pollU,ion  an such, but only placed an obligation o n  States
n o t  t o  cause -9preciable  pol lu t ion  harm , which rrf loctbd  aontomporary iatornational
law. ?he same paragraph r ight ly pointed  out  that  while  no  harm was negl igible ,  the
exiger :ies of interdependence and good-noighbourliners madr it nocorrary that rome
pol lu t ion  ehould  be  to lera ted , That  qavo  oxprrrsion t o  a  goneral pr inc ip le  t h a t
States should be left  to determine what level of a particular rubrtancr czirtitutrd
signif icant  harm. Xt WCIE a l s o  intereoting  t o  n o t e  t h a t  “ p o l l u t i o n ” ,  ar dofined  i n
article 16, paragraph 1, proposed by the Special Rapportour, would not necerrarily
be det r imenta l  in  the  context  of  paragraph 2 of  the same article. It war only when
J;Jollution  e n t a i l e d  d e t r i m e n t a l  e f f e c t s  t h a t  e x c e e d e d  t h e  t h r e s h o l d  of  aignificaxt
harm thr t  i t  would be prohibited by article 16,

49, Lastly, his delegation supported the marked tendency of the draft to l nhrrnce,
wherever poeaihle, t h e  a p p l i c a t i o n  of  tho  p r i n c i p l e  of  co -opera t ion  emonq  Statea in
deal ing  wi th  the  coniplex  i ssues  connected  wi th  the  non-navigational  use8 of
i n t e r n a t i o n a l  watercourses.  N e v e r t h e l e s s , euch co-opera t ion  rhould  not  be  used as
a pretelyt  to place abetsclss  in the way of the development  and normal usea of those
rd8ources  *

ORGAFIZATION OF WORK

50. ~Q-.~JK~Q$~ Raid t h a t  h e  h a d  s t i l l  irut receivrd any  comment@ from the
regional groups on the letter from the Chairman of the Fifth Committee relating to
agenda item 115, entitled  “Progras10 planning”. At tho 27th meeting, he had
requested that such comments should be sl:bmittod to him not later than
3 November 19861  otherwire, followinS  :rtablishod  practice, ho wor:ld  inform the
Chairman of the Fifth Committoe that the Sixth Committoe  would not oxprosr any
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viowr on thr  mrttor, Howwor  , i t  war hia undrratsnding that the Qcovg of L a t i n
Ammriacrn  and Caribbean Staten nordad more time to harmonior itr porition,  and ho
thrrrforo ruygortod that  a doaiaion rhould bo portponod  until  the morning of
4 Novombor,


