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The meeting wascalled to order at 3.05 p.m.

AGENDA ITEM 1301 REPORT OF THE | NTERNATI ONAL LAW COWM SSI ON ON THE WORK OF | TS
THI RTY- El GHTH SESSI ON (continued) (A/41/10, 406, 498)

AGENDA | TEM 1252 DRAFT CODE OF OFFENCES AGAI NST THE PEACE AND SECURITY OF
MANKIND: REPORT OF THE SECRETARY- GENERAL (continued) (A/41/537 ard Add.1 and 2)

1. M. BOUABID (Tuni aia) said that the conclusive results of the 1986 United
Nations Conference on the Law of Treaties between Staten and International
Organizations or between International Organizationa, whi ch had focusedon a set of
draft articles drawn up hy the International Law Commission, would certainly qive
the Commission a new inpetur forits future work. However, the procedure hy which
the Sixth Committee annually devoted agood part of its time to considering the
Commission'sreport did not seem to ba the most effactive way of helping it
accomplish {ts task. The Swedish delegation had shown why the discussiona of the
report should he rationnlired. Tunisia hoped that the aueation would receive all
the attention which it deserved, and that agreementwould be reached on the bent

ways for the nenbers of the Commisaion to benefit fron tha observationsnade in the
Si xth Committee.

2. The Commission had made considerabla progress on the draft Code of O f ences
against the Peace and Security of Mankind at its thirty-eighth session. The
Special Rappocteur's fourth report (A/CN.4/398 and Corr.1-3) contained, for the
ficst tine, a part devoted to general principles. Since 1982, his delegation had
heen encouraging the Special Rapporteurto qgive prinary attention to the drafting
of tha sections concerning the offencen to he covered hy the draft Code and then to
undertake the part dealtng with general rules and principles.

3. There seened to be general agreament that the future Code should include as
crimes against humanity only the nost serious international nffencee. It would
thorefore be inappropriate to include in that category offences committed againat
i ndividuals, except in cectain cases, which should be Itmtatively enumerated in
otder t 0 ensuretha selective nature of the draft.

4. H m del egati on noted with satisfaction that apartheid had been incl uded in the
Speci al Rapporteur's draft articles am a crine against hunanity. The wording
ohoul d be such that it would cover apartheid wherever it occurred. The aecond
alternative of article 12, paragraph 2, amcontained in footnote 84 to the
Commission's report (A/41/10), wasthus preferable to thofirflt.

5. Wth regard to the terminology problems raised by the aquestion of war crimen,
it would he useful to replace the term "war®"with "armed conflicts”, thereby

® xtandi nq thescope of application of ths future Coda tn all cc imea,whether
commtted in an international or ina non-international arnmed conflict.
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6. The subatantive prohlem referred to in paragrapha 108 and 109 of the
Commiasion'sreport wan not insurmountable. |t wan true that acrine committed in
time of peace could constitute a crinme againat humanity if it came within the
definition of that cnteqory of crime, and that the same crine committed in time of
war coul d also constituta a wer crine. That concurrence of offences wasa problam
of aualification and classification, nince the crine in auestion wanin any case
punishable. It mght orove useful to include that type of offence in a separate
cateqgory. The aueation could also he rained, at the point when the Conm ssion
undertook t0 deternine the penalties to he includedin the draft Code, anto
vhether the crine in agueation would he sanctioned differently depending on whether
it had been committed in time of peace or in time of war.

7. Au tn the problems of net hodol ogy referred to in paraqraph 110, the genrral
definition of war crimes would perhap not he t.he npbst appropriate method.The
provisions of the future Code should as far an possible he characterised by a
degree of precision vhich |eft no room for confusion. However, a detailed
enumeration of crimes in that catngory night be inconplete and m ght freexze
international law and hanper the codification of new rules and new offences. The
third alternative, a general definition illustrated by a non-exhaustive
enuneration, was the least acceptable because it ran the enornous risk of being
imprecise, which night have serious adverse conmequencea for the scope of the
future Code. Membhecrs Of the Comm ssion should therefore concentrate on the first
two posaibilities in order to arriveat a clear definition of that category of
crinme.

8. O the three conccptn dealt with inpart 111 of the Special Rapporteur's
report, only cnnplnt was a truly autonomous offence and could therefore be included
in the section dealinqg with crimes against peace, oreven in the section concerning
crimes agai nst humanity, on the assumption that the extanded definition of complot
was retained. On the other hand, perhaps the concepts of conplicity and attenpt

bel onged in the part ralating to general principles. That was an i dea vhich
deserved further study.

9. Mr. YEPEZ (Venezuels) said that his del egation attached top priority to the
topi c of jurisdictional immunities of States and their property, because the
international comunity |acked a general instrument in that area, and in recent
years Statea had been pronul gating lawn vhich restricted jurisdictional

immunities. The evolution from the doctrine of abaolute immunity towards that of
restricted immunity refloctad the interests of devslnped, market-econony
countries. | n the elaboration of the respective international legal norns,
however, it was important to bear in nmind all the factors involved: legisiative
pcecedentn, traditional practice and the interests of all States, particularly the
devel opi ng countr ien. H 8 dol egation van therefore concerned that the Commission
had chogen a aystem of very extensive exceptions to the sovereign i munity of
Staten. Still, it waa nnt too late for the devalopirtq countries - in which the
Stat e mector , hecaune of a dearth of private capital, had to take on a whole range
of activitiea in the area of international economica 'nd trade relations - to
ansure that the instrument being drafted wasnore in accoctdance with their
interests and their ecnnnmic real ities.
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10. Him del egation considered that the ’ommission ahoul d nerge articles 2 and 3 in
second reading. The words in squarebrackets in article 6 *and therel evant ruler
of general international law" ® hould be omitted, hecause they coul d be interpreted
as aoverinq customary norms Of international |aw basedon State judicial, executive
and legislative practice, which, if adnmitted, would make the codification execcise
futile. To provide for the evolution ofinternational lavin that field and for
the future concerna of States, the final instrument rhould contain norms on
reviasion and nodification.

11. Article 3, paragraph 1, specified what should he understood hy "State*; there
was therefore no justification for repeati ng the definition in artiole 7,
paragraph 3.

12.  The Commission nmight endeavour to soften the provision in article 8 (b) by

including one or nore exceptions, becausethere night be afundanental change in
the circumstances that had prevailed at the ti ne a contract had been signed that
woul d make it advi sabl e or necessacy to avoi d proceedirgs. |n second ceadi nq the
Commisaion migh: conaider the possibility of maki ng that provision nore flexible,

13.  The title of part 11l of the draft articles should be “Exceptions to State
immunity®,

14. His del egati on considered that the reference in article 23, paragraph 1 (a),
was to all the property destined for the “"purposes of the diplomatic mission of the
State’, including the general activities of the mimsion, which mght in turn
include comrerci al activities. Por that ceason, his delegaticn did not agree with
the comentary to that paragraph. The provision should be redrafted. In

article 21, the expremsion in ® uuare brackets “Or property in which it has a

| egal |y protected intecrest® ahould be maintained. It provided Cor better

® afeguatda for State property from measures of constraint.

15. Concerning the topia of the diplomatic courier and the diplomtic bag not
acconpani ed by diplomatic courier, him del egation considered that one the basis of
the draft articles adopted in ficst reading, States could adopt an inatrument that
would contribute to clarifying the rulea in that area. It wanunfortunate,
however, that no definitive decimion had been taken concerning article 28 ~ one of
the nost inportant provisions in the draft -~ which was full of mauare brackets. It
would be difficult to reconcile the divergences of view betwep Staten on that
article. I n second reading, the protection afforded the diplomatic bag an
generally defined in article 3, paragraph 1 (2), ahould be nade an extensive as
possible. Acrticle 28 should connmurntly he drafted to ensure that there were no
restrictions on the protection afforded the bag. In his deleqation's viev, the
future instrument ahoul d contain aahapteron the settlenent of disputes arising
out O theinterpretation or implementation of itn provisiona.

16. Turning to thotopic of State responsibility, ha noted that there waa a

general reference in article 3, paragraph 1, of pact three to the need to seeka
® olutinn thcough the means indicated in Article 33 ofthe Charter of the United
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Nations, whereas article 4 astablished other proceducer for the settlement of

di aput ea. That inconsistency could be avoidedif article 3 could specify which of
thr meansindicated in Article 33 of the Charter woul d apply. His del egation had
reservations concerning the conpul sory nature of the procedures propoaed in
article 4. It would prefer the means of conflict settlenent to be amatter of
choice for Staten. An alternative might he t0o increase the possibilities in
article 5 for fornulating resecvations to all the provisions of article 4.

17. As to the draft Code of Offences against the Peace and Security of Mankind, he
reiterated himdel egati on’ m position that the Commission should not dismissthe
possibility that Staten might incur international responsibility for acts which
violated the provisions of the Code, or that their actsor omissionsa night be
included in some of the categories of offenaeca against the peace and security of
manki nd. The Commission should also give further consideration to an international
crimnal jurisdiction, which should be provided for in the final document.

18. The wording of draft article 8 could be inproved, in particular to avoid the
unneceaaary repetition ofthe words "does not relieve the perpetrator of crim nal
responsibility”. The mecond alternative of article 12, paragraph 2, was
preferahle, for it wasnore conprehensive. Al though his deleg tion agreed in
principle with including "any serious breach of aninternational obligation of
essential inportance for the safequarding and preservation of t he human
environment® among the crinmes against humanity, it considered that the word
"merious®™ @ hould notbe used in that respect. The neaning of “safeguarding and
preservati on* should be spelt out so as to |eave no room for varying
interpretations,

19. The Commission should el aborate the topic in greater detail. It should
provide aclear definition of the production of and traffic in narcotic and
psychotropi c substances, acts which should be included in thecategory of crimes
against hunmanity. A chapter of the Code rhoul d establish the various penalties for
offendern, W thout which it would have no prectical effect.

200 Wth regardto the topic ofinternational liability for injurious conseaquences
arising out of acts not prohibited by i nternational law, the Commission should
emphasize much ® naential elements an the ohligation to prevent injury, which should
he clearly entahliahed, the obligation to negotiate with nei ghbouring States
concerni ng activities which mght. be injurious, and the obligation of reparation.

H s delegation considerad the latter obligation easential, though there might he
exceptiona or limtations to it according to the nature of the activities
undrrtaken, the cisk pored and the injury caused. The position of devel oping
countries should be given special attention, taking into account their needs,their
|l evel of devel opnent, the difficulty of preventing and conpensating for injury, the
effects in their territory ofthe activities of trans ational corporations, and all
the relavant facte and circunstances.

21. The draft articles should provide for a broad and flexible di spute-aettl enment
aystem, since implementation nmight give rise to problens that would reguire
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peaceful solution hy the parties concerned. It mght alsohe necessary to

® atsbliah an ohjoctive and inpartial fact-finding mechanismto be used in

determ ni ng l1iability. He urged the Commission to ® xpedit.e its work on the topic,
for norma in that areawere becoming increasingly necessary.

22, Wth reapect to the law of the non-navigational uses of international

wat er aoucses, his delegation consi dered that the term “international watercourse®
must he defined at the curcent stage f work on the topic. The obl igat ions woul d
vary according to how the term was defined. The term “international watercourse
aystem™ should also be clearly defined. The determnination of “appreciable harni
could be a source of conflict anong States. It might therefore be appropriate to
provide that the useof the watersof aninternational watercourse system should
not be detrinmental to the other States belonging to the rystem Agreements
concerning the system should provide for its use, determine the harmthat might be
caused and establish rules concerning repsration. "S8hared natural resource” wan an
ambiguous and unnatinfactory term with which to characterize wateca of an
international watercourse system. The provisions could govern the use of the
waters of the system without reference to "shared natural resource”. The
definition of reasonable and eauitable use should include 4 list of factors on
which nuch use was based. Hovwever, his del egation doubted the appropriateness of
using the word "eaquitable™ to |limt the use of an international watercourse.

23. The Commission shoul d elaborat & general principles and norms governi ng
non- navi gati onal usesof internati onal watercourses, aswell as guidelines for
international watercourse managenent and for future agreenents anpng States.

24, M. KULOV (Bulgaria) said that the elaboration of a draft Code of Offences
against t he Peace and Secucity of Mankind was an extrenely inportant task,and
shoul d be given priority during the next mandate of the Comm ssion.

25. His del egati on considered that the draft Code should be limted to the
oriminal responsibility of individuals, although the international criminal
casponsibility of States for international offences should not necessarily be
exoluded. The elaboration of the topic of State cesponaibility woul d provide
detail ed reqgulationof that aquestion. The object of thadraft Code wasto bring
individuals to justice. The right to doso should be conferred upon every State,
ircespactive of where the offence wan committed or the nationality of the

of fender. The elaboration of general principles, together with a definition of
of fences agai nst the peace and security of mankind, would contr ihute to a better
definition of ths content rati ooo materiae of the draft Coda.

26. The next goalshould be to draw up a conplete list of acta constituting

of fences aqgai nnt the peace and security of nankind, clearly indicating the
constituent elements Of such offencea. That reauired an updating of the provisions
of the draft Cods of 1954 in the light of devel opnents since then. Hs delegation
supported the inclusion of aggression in tha list, on the basis of the Definition
of Aggression adopted hy the General Assembly in 1974. The threat of aggression
and the preparation of aggression against another State nmust also he included. An
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tar 4s terrorist acts were oonaerned, his Qovecnnent had oondemed 411 forn8 of
tecroriam, and fully agreod thatindividual 8 who perpetrated such act8 must he
prosecuted. Rut as far as the draft Code was aoncecned, it considered that not all
terrorimt actse should be consi dered offences against the peace and security of

manki nd, only those which were assisted by one or nore States and were intended to
underm ne the security of anot her State.

27. Hia del egation supportedthe inclusion of mercenariam in the liat of offencesa,
al though it had sarious reservations wWith respect to the definition of a mercenaty
proposed bythe Special Rapporteur. Such crimes 4s colonial domination, genoci de,
apartheid and racial discrimination ® hould be included in thelist of the most
serioua offences. |t Was particularly inportant to include the testing and use of
nucl ear weapons, since they endangered the very survival of mankind. The text oi
article 11, paragraph 6, showed that the Speci al Rapporteur had taken a step in the
right direction asfar as that was concerned. However, thedraft Code shoul d not
be nerely concerned with the codification of existing norms, but should alw uke a
substantial contribution to the progressive devel opment of international law In
the light of the efforts currently being made by the Soviet Union, it would by a
manifeatation of good will and sober-ninded political thinking t0 make the craplete
prohibition of nuclear-weapon teats a peremptory norm of international |aw Work
on ths draft Code provided such an opportunity. O no less importance woul d be the
assunption hy all nuciear-weapon States of the obligation nt to use nuclear
weapona first. The dcnft Code must notfail to ® nconpa8a much acts or provide for
the crimnal responsibility of individual State lewaders.

28. tie considered the attemptto identify the constituent el enents of theterm
"interference in the internal or external affairs of another State" a8 vell asits
various manifestations, 8uch as fonenting civil strife and the taking of coercive
measures Of an economic or political nature, to be an example of Cho progressive
development Of international law. |t wasinperative to include such act8 in the
draft Coda.

29. The extrenme importance of the topic justified it8 inclusion as a separate ftem
in the agenda of the Sixth Conmittee.

30. M. AL-DUWAIKH (Kuwait) eaid that, although hi8 Governnent woul d submit it8
written observation8 at a later stage, his del egati on had one general observation
to makeon article 6 of the draft articles on jurisdictional {mmunities of State8
and their property. The topic wasindeed a delicate one, smince it hinged on tha
relationship between the devel opnment of {nternational practice in the tield and the
traditional theory of &bsolute State immunity. The national legislation of some
States and the practice of their couctawith regard to the property of other State8
did not take account of the principle of inmunity, one which wan, of coucrse, |inked
w th the principle of the sovereign eauality of States. |n the view of hi8
dnlegation, there wan no needin draft article 6 for the wordsin saquare brackets,
because of the lack of any precise State practice in the field. ‘It was doubtful
that a compromise formula coul d be devised allowing a balance to be struck between
new and established practices, particularly in the light of complex problems of a
practical rather than a theoretical nature.
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3. Wth tegard to the draft articles on the status of the diplomatic courier and
the di pl omati ¢ bag not accompanled by diplomatic courier, it wan the view of his
delegation that the extent of the protection to he accorded to the diplonatic
courier in the performance of his functions was |inked with the need for a just
balance between the intereat of the ® ending State in ensuring the confidentiality
of its communications and the security intecests of thetranmt State. The atatus
of the diplomatic courier coul d not be the same as that of diplomatic agentsy the
privileges and immunities sahould be sufficient to enablehimtn perform his
functiona, thus ensuring freedom of communication hetueen the oending State and its
accredited nissions.

32. One crucial aueation was that ofthe relationship hetveen the draft articles
and the Conventionr on di plomatic and consular relations. The draft articles had
yet to address the topic ina precise manner. Although draft article 2%,
paraqraph 1, stated that the diplomatic ha9 could not be opened or detained, dra€t
acticles 4 and5S did not establish what conseauences ni ght enaue if the nending
State abused the bag or the receivfng State opened the haq in a manner 'ncompatible
with the object and purpose of the articlee. H s del egati on also aueat.oned the
usefulness of draft article 31 and wondered whetherthere were any cl ear examples
of the non-recognition of the sending State or of its Governnent. Draft

articles 21 and 32 were | argely satisfactory to his delegation, and the Kuwattt
authorities woul d submit witten observations on thanat alater date.

33. The concept of offences aqainat the peace and security of nanki nd had begunto
occupy an increasingly inportant position ti International |aw, given theproblems
of racial discrimnation, the possible use o*' nuclear weapons, environmental
problems, mecconarism and econon c aggression . H s delegation rupported the
procedure followed by the Special Rapporteur in avoiding a precise definition of
oftencer against the peace and security of mankind until such time as general
aqgrrement coul d be reached. Newdraft articles 1, 2 and 3 had taken care to link
the definition of msuch offences vith existing conventions. TIf some of the
formulationm contained in the Special Rapporteur‘'s fourth report (A/CN.4/398 and
Corr.1-3) were of a general nature, that was because certain principles we e
applicable to certain offences nobre than to others. H S delegation endorsed the
tripartite division of offences despite their overlapping. 1t dcubted that it was
possible to astablish such a division on a purely historical basin if precision in
the charscterization of such offences was tO be achieved.

34. Him delegation roqretted that the Commission had beenunable t0 complete itsn
consideration of part three of the draft acrticles on State responsibility, and
woul d have wel comed a nmore anal ytical discusaion. As to acticles 3 and 4 of

part three, international practice had denonrtrnted that the decisive factor was
not dispute-settlement procedures s¢ wuch as the readiness of the States partiea to
a dispute t0 co-operate and show the flexibility necessary for its solution. 1t
was much Co-opsration that would iead to a settlement, and compulsory conciliation
could he applied only in limited cases. Him delegation hoped that the Commiasion
woul d be succesaful in reaching aqreement on qenerally acceptable
dinpute-settlamant procedureas, and that special priority would be given to the
topic of State reaponaibil ity.
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35. M. MAKAREVITCH (Ukraini an Soviet Socialiat Republic) said that the realitlen
nf the premant-day world made it particularly inportant forthn draft Code of
Offencer t0 he conpl eted as soon am possibla. The adoption of awell-drafted
international inatrument an the crimnal responsibility of i{ndividuals gquilty of
crimes against the peace and security of nanki nd would ba a major practical step
towards preventlng such crines and thereby improving the international smituvation.
It wamregrettabl e therefore thrt the Commismsion atitsthirty-eighth ® rumion had
not been ahl e t0 devote ® nnugh time t0 a detailed considecation of the topic. Hina
Gover nnment msupported the Commission’s decision to limit the content of the draft
Code rattone perannae tothe crimnal responsibility of individuals ror the tinme
heing, and believed that auestions of international crim nal responsibility shoul d
not bhe raised in connection with the Coda atanytinme. The two issues forned
clearly distinct categories in law, and any attenpt tO consider themwithin the
framework of asingle topic would doom the draft Code to faflure. Amfor the
auertion whether the draft Code should deal with the crimnal cesponsibiltity of
individuals hol di ng official positions of authority,or only with private
individuals, he remarked that internacional crimes nmight be committed by persons
who uaed State authority for those ends, or nmight reflect a State's foreign policy)
the actual perpetrator in every cane, however, was an |Individual, who mght or

m ght not he aState official.

36. Wth regard to tha content ratione materiae, he stresmed the inportance of
takinginto account the criteria established in article 19 of the draft onState
responsibility, thusensur ing a closelinkage between the two documents. |t was
esnnential that the range of offences covered ahould reflect contenporary treands in
international practice and international |aw.

37. His delrgation considered that the elaboration of a definition of the concept
of an offence against the peace and security of nanki nd, am well am of general
principles relating to the crimnal responsibility of | ndividuals for such
offences, should be deferred until articles on specific types of offences had been
considered. The draft articles submitted by the Special Rapporteur in himfourth
report woul d require much additional work. The objections raisedtn the proposed
cateqorigation of of fences should be taken into account by the Commisaion. A
number Of the draft acticles proposed wece opento merious criticism as being too
ahstract Or nnt precise enough. That wan pacticulacrly true of pacagraphs 2, 3
and 4 of draft article 11 which, despite objectinns raised in the part, again
referced to "the authorities of a State® instead of defining actions by individuala
or groups Of {ndividuala wWhich constituted a specific offence.

38. With regard t0 the enunerati on of offences to be included In the drnft Code,
ha noted that the members Nnf tha Cosmission appeared to be ngraed on the need to
incl ude aggression, genocide, apartheid, State terrori sm and the imposition of
colonial rule or fta maintenance hy force. Qher types of offences, however, still
qave rime todifferences of opinion or to resecvations. |n that connection, his
delegation wished t0 refterate {ts view that the first. use of nucl ear weapona
should be Inciuded in the draft. None of the arquments advanced againat such
incluaion were well founded or mvincing. 1Inpart fcular, tt hnd been satd that
unlean the Commingion refrained from pronouncing itaelf upon the isasae, it would
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forfeit it« prestige and authority as a legal body. Yet it was precisely in order
to preserve its prestiqe and authority that the Commission should decide to include
the first use of nuclear wcaponninthe |ist of offences agai nst the peace and
security of mankind . There could be no doubt that %he overwhelming mgj or ity of
States reqarded the use oOf nuclear weapons an the gravest ccime againet peace and
humanity. By reflecting that factin the draft Code, the Commission wauld show
that it wns in step with the realities of the age.

39. Inaddition to provisions concecning the non-applicability of ntatutory
limtations to offences aqgainet the peace and security of mankind, the draft Coda
should makeit obligatory for States to include severe penalties for such offences
in their national | egi sl ations. Hi s del egation hoped that the draft Code woul d
remai n one of the mostinportant itenms on the Comm ssion’s programme of work and a
separate itemon the Sixth Committee’s agenda.

40. Mr. BALANDA MIKUIN LELIEL (Zaire) said thatthe draft Code of O fences agai nst
the peace and Security of Mankind van the nost inportant set of draft articles
hefoce the International Law Commisgion because its ai m was to protect and
safequard the world s nost precious heritage, the human individual. The futuce
Code should provide definitions that were precise butflnxihlt, in order to adapt
easily to the conplexity and the nature of international life. The Code shoul d
avoi d taking doctrinal positions and should seekto establish a basis of generally
accepted concepts, bearing in nmind the progresoive devel opnent of International
law. In that context, he pointed out that before the establishment of the Nlrnberg
and Tokyo Tr ihunala, only a few authors had defended the concept of the
international responsihllity of the individual as such. Today, that idea was no

| onger cuestioned. Likawise, it had hecome possible t0 envi sage thecrim nal
responaibility of the State or other juridical persons. The major difficulty
experienced hy opponent8 of such a concept was in the area of penalties, some of
whi ch vere obviously applicable only to individuals. There were, however, also
methodu of sanction or reparation specific to international |aw Experience had
shown that § iridical persons could conmmit certain actaconsidered to he
international crines. Indeed, cc imes such asaggression, apartheid or genocide
could becarried out only hy a State or with its direct or indirect pacticipation.
It remained to t deternmined whether such responsibility was purely political or
civil, suchas that envisaged in respect of wongful actsindraft article 19 of
the draft articles on State responsibility. The Conmission should carry out
further studies before takinga final decision to crejectthe concept of the
international crimnal reaponaibility of Stntcs and other juridical persons.
Political expedience alone should notin itself dictate the path to be followed.

41. In order to be effective, the future Coda should lay; down sacalers of sanctions
applicable t0 the subjects of the Cods. Aninternational jurisdiction wuld offer
more quacantees that the prescri bed penalties would be applied and pronote
uniformty of legal practice. On the other hand, the principle of universal
competence proposed by the Special Rapporteuc woul d reauire a high level of
co-opernt ton among States, which was far from |likely for the time haing. Before
auch int~ : 1tional jurisdiction, all generally accepted guarantees ensuringafair
tr lal shc uld be safequarded.
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42. As to the general principles underlying the punishment of of fences agai nst the
peace and security of manki nd, the future Code shoul d enbody the legality of
sanctions, the non-retroactivity of laws and the rule of inprescciptihility. The
concepts of complicit y, complot and attempt shoul d also be included, hut mshould be
interpreted in a manner conpatible with international realitiea. The theory of
axtenuating circumstances and justifying facts nhould not ha dinregarded.

Li kewi se, no one shoul d he punished or prosecuted twice for the same act.

43. It was inportant for the Commission to make an additional effort to establish
alist of offences. The criteria should include specialintention and extrene
aerlousness of the acts, but any act aimed at bharming the physical, nental ox
cultural integrity of the human being should be takrninto consideration.

Moreover, for some acts such as genoci de, the mass el enent would he inevitable.
Thus, serious danmage to the environnent, drug trafficking, slavery, col onial
domination, apartheid, aggression and other acts meeting the general criteria whose
direct ok indirect consequences|ed to the destruction of the humani ndi vi dual

woul d be included in the list. Mreover, any type of weapon producing effects
vhich fitted into the defined categories would obviously be banned. H's del egation
alao shared the Special Rapporteur‘'sviewthat crines againet humanity should be
separated from the concept of belliqgetency, aa had been done in thx 1954 draft Code.

44, Mr. Jesus (Cape Verde) took the Chair.

45 . Mr.LUKYANOVICH (Union of Soviet Socialist Republics) drew attention to his
Government's view on t he draft Code as set out in docunents A/35/210, A/37/325,
A/39/439/A44.3, A/40/451 and A/41/537/Add.1. The early elaboration of the draft
Code would he a mgjor landnark in the process of working towards the prevention of
the preparation and unleashing of nucl ear war, aggression, State terrorism

genoci de, apartheid and other cr imes, a procesa vhich today more than ever before
required the conbined efforts of States and peoples.

46. Although it wasone »>f thedraft Code’s most active chanpions, the Sovi et

Uni on had certain objectlone bothto the nmethod underlying the draft's preparation
and to a nunber of specific decisions adapted by the Speci al Rapport.eur andthe
Commissiorn. on the basis of that approach. The Commission's decision thatthe
content ratione personae of thedraft Code should at the present stage be 1imitad
to thecrimnal responaibility of individuals wasundoubtedly correct. Any attenpt
to apply conceptaof intecrnat >nalcrimnal responsibility to States woul d be not
only politically harnful hutlegally unjustif led. Cinminal |aw, through the
methods characteristic of it, punished individuala; a State could not be put in the
dock or sent to pr Leon. Its leaders, however, coul d be judged. An individual was
responsible, not for the conduct of a State, but for hias Own behaviour. The topic
of State responsibility was a separate one and nhoul d not ha touched on in the
draft Code.

47. The categorization of offences into crines againat the peace and security of
manki nd on the one hand and war crinmes on the other van legally unfounded since
offences i n each catcqory could also fall within the scope of the other. The
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Special Rapporteur's interpretation of the term “humanity* (pars. 83 of the report)
seened rather narrow, and the auestion raised in the sane paragraph asto whether a
crime against humanity should include a mass el enent or whether any grave attack
directed at one single individual vansuchacrine was surely artificial. There
could henodnubtthat anmass element had to he involved, directly or indirectly,
in the case of! a crime against hunanity. On the other hand, his del egation fully
agreed With the Special Rappocrteur's viev (para. 86) that what characterized a
crime against hunanity was its notive.

48. Referring to paragraphs 93 to 102 Ce the reporc, he said thatnot all of the
crimes | isted deaerved to be regarded am offences against the peace and security of
manki nd, it vanindisputable, however, thatthelist should include apartheid,

State terrorism and various other international crimes depending on such el enents
as the motives, aims, or results achieved. Wth regard to terminology problems
arising in connection with war crines (pars. 104 of the report), he said that,
slthough var as a meansof settling international disputes vaainconsistent with
the Charter of the United Nations and inthat sense wasunlawful, Article 51 eof the
Charter recognized t he lawfulness of the use of arns in a nunber of cases.

Furt hernore, the right of national liberation novenents to resort to such use was
alsorecogni sed. Only aggressive vats vere entirely unlawful. Concepts such as
®*laws and customs of war®™ or "war crimes® therefore remai ned pertinent and should
he retained. Wth regard to problens of nethodol ogy (para.110), his del eqation
favoured a genexal definition containing a reference to the lava and customs of war
and consi dered that a non-exhaustive enumeration of war crimes should be included.
In that connection, he referred to paraqraph 3 of his Government's moat recent
submission concecning the draft Code (A/41/537/Add.1), criticizing the Commissicn'sa
decision to establish a list of specific offences against the peace and security of
manki nd and only thento formulate a definition of such offences and specify the
categories of person who could he held cesponsihla for them

49. In connection wth paragraph 113 of the report, he said that his de‘egation
shared the viev of those memhern of the Commiasion who held that the first use of
nucl ear weapons shoul d he banned. In an ideal situation, tho han would no doubt he

extended to the manufacture and posseasion of such weapons, hut for the pcenent a
ban on firat use would constitute aninportant atop towards international détente.

50. With regardto ot her offences agai nst the peace and security of nankind, his
del eqati on favoured a more extended interpretation of the concepts of conplicity,
complot and attempt in international law in view of their exceptionally serious
implications in the context of offences sgai nst the peace and security of mankind.
On the agueation of gqaneral pr inciples, he agreed with tre Speci al Rapporteur 's
views asset out in parngraph 134 o7 thoreport, hut al: > drew attention to the
opinion of some membara of the Commission reflected in pacagraph 135. With regard
to principles celating to the official position of the offonder, his delegation
considered that the rel evant provistona of the Universal Decl arati on of Human
Rights and of the International Covenant on Civil and Political Rights should be
incorporated in draft article 6. On the subject of principles relating to the
application of tho criminal |aw In time, his delegation took the view that nlthough
tha rule nullum crimen sine leqge was Wi dely accepted by Staten, the deairability of
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automatically applying it in the draft Code shoul d be seriously pondered in view of
the especially grave nature and consequences of offences against th: paace and
secur ity of mankind. As a party to the Convention an the Non-Applicability of
Statutory Limitations to WarCrimes and Crines ® gainnt Humanity, the Soviet Union
supported the i dea of draft article 5, butwould prefer a more conci se wording such
as; "Nostatatocylinitation shall apply to offences agai nst the peace and

secur ity of mes nkind®.

51. Wth regard to draft paragraph 4 dealing with principles relating to the
application of thecrimnal lav in @ psce, he referred to him Government’s
objections to universal juciadiction set out in paragraphs 9, 10 and 11 of docunent
A/41/537/MAd.1. Lastly, vith regard to principles relating to exception6 to

crim nal responsibility, he sald that extreme caution was called for in the
enumeration of exceptions applicable to offences against the peace and secur ity of
mankind.

52. Draft article 1 should provide ageneral definition of offences against the
peace and security of mankind and should clearly relate to individuals. The
present article 1, although preferableto old article 3, still failed to neet
essential reauirements. Yn that connection, he drw attention to paragraph 4 of
his Government's submission i n document A/41/537/Add.1. Agreeing with the idea
enmbodied in a-aft article 3, he suggrmted that it should be anended to reads “Any
person i S responsible for an offence against the peace and security of mankind and
|'iable to punishnent therefor . . In draft article PO, the words "war crinmes” shoul d
he retained, nnd the wording enployed in the relevant conventions should be used in
draft article 12 and others dealing vith specific crimesn.

53. In its Cuturo work, the Commission should consider including a provision on
the ineluctabl e nature of punishment of individuals Cound guilty of an offence

agai nst the peace and security of mamkind. It should be made obligatory for States
to co-operate in the prevention of much crimes and the puni shnent of individuals
found reeponsihle for committing them In particular, States should be reaguired to
include severe penalties for suchcrinmes in their national legislations.

54. After expressing the view that the aquestion of the draft Code should rermain a
separate item on the Si xth Committee’s agenda and shoul d continue to be given
priority, he emphasized t he Committee's essential role as an intecrnational
political |aw making body. In the pant yearn, the International Law Commission's
productivity had di mnished, larqgely because the process of codification of
international law had been completed in many areas - toa considerable extent
thanks to the Commission's own efforts - and attention was shifting to the
progressive development of international law. Thatwan a highly complex tank
reguicring the harmonization of many different State interests and the co-ordination
of the political will of States t0 assume obligationsin the interests of the
Internati onal community as a whola. The Commission, its notahle achi evements snd
the great conpetence of itS members notwithstanding, could not, as a purely legal
orqgan, perform that task. |t was for the Sixth Committee t0 do SsoO. The numeroun
intwrnational conventions drafted within the Committee bore witness t0 the
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Committee's experience in that field. Hisx delegation therefore took the view that
the Committse's directly law-making activities in naj or areas of progressive
development of international law nhould be qiven prominence in the future. The
Commi ttee’ 8 annuel consideration of the report of thn International Law Commission
should also be highlighted am a meane of acauainting the Commismion®s nenhere with
the positions of Governments and thun helping them t0 produce drafts of a really
viahl e nature.

55. In conclusion, his delegation asupported the Commismion's Aecisions on the
future organisation of its work reflected i n paragraph 250 of the report. Despite
the shortening of the thirty-eighth sesston, the Commission had ® ucceeded in
achieving more specific results through better organization. In his delegation’s
vi ew, future sessions shoul d also not +xceed 1) weeks.

56. WkK. CULLEN (Argentina) said that in theory, Argentina would have ne problem
accepting the concept of the crimnal responsibility of States and the consequent
need for aninternational crimnal jurisdiction. However, a decision on the
question of juriediction should be deferred for the time being. The Commission had
deci ded to proceed on the assumption thet the draft code related only to

i ndividual a, end his delegation agreed that it wee bemt not to be too ambitious.
However, when international ccimes Were perpetrated by the State, the
cesponsibility incurred differed from that for ordinary wrongful acts and the draft
Code ® hould reflect that situation. Wiile some crimes petpetreted by individual =,
such as war crimes, had consequences only for the individuals who committed them,
other crimes committed by individuals were attributable to the State, because they
invol ved a breachof international obltgations of Staten. They were typically
State crimes, much an aggressi on. Consequences arose Cot the State and also for
the individuals; the latter consequences could be extremely revere, as had been
demonstrated at Nuremberg. The Conmi ssion would have to el aborate further on the
theory, which would he teansformedinto practice. \Wile there could be no

i ndividual perpetrators of a Stete crime, there woul d alwaya he reeponni bl e petsonr.

57. Although there did not appear to he any sound practical reasons for it, his
del egati on had no objection to the tripartite division of offences into offencen
against peace, crimes against humanity end war crimes. However, the Commiasion's
report also referred t0o "other offences”. The general heading of thn topic was
somewhat unsatimfactory, leading to the illogical premise that war crimes affected
paace, although by definition they were committed during wartime, and therefore in
the absence of peace.

58. Hia del egation helieved that the Special Rapporteur had rightly separated
genocide from t he clrcumatance of war. It agreed that the key to genocides was the
motive: the aim of destroying a national, athnic, racial or religious group in
whole ok in pert. |f that was the cane, the mass element wan of secondary
inportance. Withregard to apartheid, hisdel egation preferred tho second
alternative, Inorder to avoid ceferring to inetrunments outside the: Code iteself.
It auppocted the inclusion of that terrible crime in the Crde. The concept of a
serious hreach of aninternati onal ohligation of easential inportance for the
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safeguarding and preservation of the human environment waas no longer purely
theoretical and should be included in th. Code, after further elaboration. Wth
regard t0 war crimea, hia del egati on prefsrred the smcond alternative, bacause it
cont ai ned specific definitions and ohviatad theneedto refer to other

i nat cumant a. Pot ceaaona of tradition, his delegation preferred to keep the term
“war cc imas®, Terrorism, the maintenance by force of col onial domi nation and
mecrcenar ism should al so appear in the Code.

59. In view of the extreme seriousness of offences agai nat the peace and secur ity
of manki nd, Argentina believed that they ahould not be subject to statutory
limitatinns. They should have full procedural guaraitees under acticle 6. His

del egation agreed with thecontent of article 7, paragraph 1, which establishedthe
principle protecting the individual against tho excesses of power. However,
paragraph 2 was contrary to the principle that, in order »oo e n act to be described
as cC iminal, it had to correspondprecisely to a type defined under the applicable
norm. Analogy did not apply in criminal law and a general principle, precisely
hecause it was genecal, backed the necessary precision. The Special Rapporteur had
probably been rocalling the Nuremberg eituati on when drafting paragraph 2, hut t he
current situation waa Cortunstely not the same.

60. Wth regard to article 8, it wamnecemmaryto clarify that the idea ot
self-defence referred not to the State, but to the attacked indivi dual . It was
clear that individuals who w: re subjects of the attacked State could commit any
type of international crinme against the aggresaors, wh0 must he incriminated.
Coercion, state of neceeaity o force majeure must be precisely defined, for
exsnple in the comentary, because donestic laws might differ in nuance, or even in
inportant aspects. The stipulation that there must in all cases be a threat of a
grave, inmmnent and irrenedi abl e peril woul d depend on the definition adopted
regarding coercion, state of necessity and force majeuce. The adjectives
aualifying the peril seemed to refer particularly to a mtste of necessity in which
the permon faced the dilemma of perpetrating a orime OK Sacrificing a legally
protected asset, much ma his property or freedom. However, that elenent seened to
constitute a repetition.

61. Wth regqard to attempt, although his delegation would be able to accept an
expended dJdefinition, it could nnt accept the ides of 'conspiracy’ because that
vicrtually invnlved the concept of collective responsibility. Laatly, Argentina
bel i eved that the Commission should consider the concept of ahandonnent of action
together with that of attempt.

62. Mc. G LLET BEBIN(Chile) said him delegationunderstood that tha draft
articles on State responaibility woul d he enbodied in a convention. The fact that
a convention did not enter inot force immediately did not mean that it would not
influence the behaviour of Statae and cnnntitute a valuable reference text for
international judicial and arbitral tribunals, as well as other organa responai hle
for settling diaputem. Chile bel teved that the de :ision to include an effective
and obligatory system for the settlement Of dismputes would facilitate tha work of
the Commismion in sesking conmensus solutiona. |t was unlikely that the majority
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Of States would accept a norm such am thmt contained in article 19 in pmrt one of
the draft, without havingthe legal assur>nce that they would not be ® acu8rd by

ot her States of hnving committed internationalcrimesin the ® bmenca of an

i ndependent ® nd authoritative ® ymtnn 400 @ ntnblinh the facts and the applicable
law. In that respect, there was 8 clear anal ogy with the treatment Of the aonaopt
of jus ongens raceived in the vienna Convention on the Lnw of Treaties. Hia
delegation was equally concerned about the guestion of reprisals rnd
countermeasures. The adoption of much measures involved the inplicit danger of

® oa8lation to illegality, including commission of the most ® erioum of international
arimes, the unl awful use of Force.

63. Wth regard to thetopic of the ® tmtuo of the diplomatic courier® nd the
diplomatic bag not ® aaogmi ad by diplomatic courier, him delegation believed thst
S5 @ pecifia instrument on the ® ubjoat woul d regulate both the procedural and
substantive aspects more ® ffoctivoly thanthe ® Xinting textacontaining provisions
on that subject. His dol egati on agreed with the aontent of article 28. Indeed,
the ® xaoptionnl @ ituntion referredtoin paragraph 2 was already ragulated hy
customary international |aw, @ ubneauently incorxrporsted in the conventions on
diplomatic and conmulmr relations.

64. Chile wished tO highlight the ao-oparation which the Commission had extended
to otherorganirati onm dealing wWith legal matters, whi ah significantly contributed
to the progressive development and codification of international | aw.

65. Wth regatd to the annual Geaneva ® eninar on international law, Chil e commended
the efforts of verious Governments which had offered fellowshipa t0 participants
from developing countries, allowing a ® mtimfactory geographical distribution.

ACENDA ITEM 1283 CONSIDERATION O EFFECT|I VE MEASURES TO ENHANCE THE PROTECTI ON,

SECURITY AND SAFETY OF DIPLOMATIC AND CONSULAR M SSI ONS AND REPRESENTATIVES:
REPORT OF THE SECRETARY- CENERAL (continued)

66. The CHAIRMAN announced that Sierra Leone had hecome a sponsor of draft
resolution A/C.6/41/L.8.

The meeting rose at 6.05 p m.




