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The neeting was called to order at 3 p.m

AGENDA | TEM 130: REPORT OF THE | NTERNATI ONAL LAW COW SSION ON THE wORK OF | TS
TH RTY-El GHATH SESSION (continued) (A/41/10, 406, 498)

AGENDA | TEM 125: DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF
MANKIND: REPORT OF THE SECRETARY- GENERAL (continued) (A/41/537 and Add.1 and 2)

L M. JACOVIDES (Cyprus) said that, although his delegation would have been
happier if parts Il and Il of the draft articles on State responsibility had been
conpleted in first reading, it was satisfied by the considerable progress nade in
other areas. Despite the tine linmtation, the Commission's 1986 session had been
exenplary in terns of results and the business-like utilization of the available
time and facilities. Hs delegation supported the organizational reconmendation of
the Planning Goup of the Enlarged Bureau of the Commssion as set out in
paragraphs 245-261 of the report (A/41/10). Cyprus shared the view that every
effort should be made to maintain future sessions at not |ess than 12 weeks, and
that there was a need for the continued provision of sunmary records and for the
updating of the useful United Nations publication, The Wrk of the Internationa
Law Commi ssion. H's delegation noted with approval the Comnmssion's intention to
continue to review with an open mnd its nethods of work SO as to achieve optinmm
results. It also felt that, in arrangements for future elections to the

Commi ssion, the applicable rules for nomnations, time-limts for the submssion of
candi datures, and the like should be adhered to so as to ensure order and

fairness. Free competition and a maxi mum range of choice were to be encouraged

and the existing rules, unless revised or nodified, should be observed in future

2. Hs delegation was satisfied with the Comm ssion's continued constructive
co-operation with other bodies, as described in paragraphs 262-264. Cyprus paid
special tribute to the work of the Asian-African Legal Consultative Commttee
which had nmade a tremendous contribution in the past three decades to the
progressive devel opnent and codification of international law, with due regard to
the special needs and interests of the devel oping countries of the Asian and
African regions. He pointed outthat, at the Eighth Conference of Heads of State
or Governnent of Non-Aligned Countries, held at Harare recently, the Politica

Decl aration included several paragraphs concerning such subjects as'the non-use of
force and the peaceful settlement of disputes. They should be duly taken into
account by the Commission in its future work, as they reflected the considered
positions of the large mgjority of the nmembership of the international commnity.
An opportunity should also be given to the Commonweal th, although not a regiona

grgﬁn|sation, to conveyto the Conmission its views on the topics with which it
ealt.

3. The Special Rapporteurs, in preparing their reports, should pay close
attention to legal sources and issues of special concern not only to the devel oped
countries, but to the third world. The contribution of the newy independent
States to the codification and progressive devel opment of international |aw had
been tremendous through their active participation in the |awvaking processes. The
International Law Semnar had once again proven its value, especially for nationals
of devel oping countries, and deserved full support.
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4, \Wat the Commssion needed and was entitled to receive fromthe Sixth
Committee was political guidance and as clear-cut answers as possible to the
questions which it raised on such politically sensitive issues as the draft Code of
O fences against the Peace and Security of Mankind and the topic of State
responsibility, as well as on specific issues where it occasionally found itself
deadl ocked. The prevaz:tiing feeling anong the representatives of States in the
Sixth Conmttee could be the determning factor in breaking such deadl ocks.

5. He noted with satisfaction that work on the topic of jurisdictional imunities
of States and their property had, for nost purposes, been conpleted. H's

del egation's view was that doctrinal differences shoul d-be of |ess concern than
achieving practical results. Cyprus was very interested in seeing the |aw devel op
on the basis of a pragmatic conprom se between the two conceptual approaches,
through a spirit of realistic adjustment to contenporary requirenments

6. Hs delegation also noted with satisfaction that work on the topic of the
status of the diplomatic courier and the diplomatic bag not acconpanied by

di planatic courier had also been successfully concluded, although there were
certain Iingering areas of disagreement. The purpose of the draft articles on that
topic should be threefold: firstly, to consolidate the existing provisions of the
rel evant conventions; secondly, to unify the rules so as to ensure the sane
treatment for all diplomatic couriers; and thirdly, to develop rules to deal wth
practical problems not covered by existing provisions. Although the paranount
question was that of the diplunatic bag itself, it should not detract from the

I nportance of protecting the courier and affording him certain mninum guarantees.
The bag should be inviolable but not sacred, and the diplanatid courier should have
adequate protection for the proper exercise of his functions; however, his persona
inviolability, the inviolability of his tenporary acconmodation and of his means of
transport as well as his immnity from jurisdiction, exenption from persona

exam nation and inspection, and exenption from dues and taxes should be based on
functional necessity so as to avoid abuse. Cyprus took that view partly because
the final draft articles nust be such that they would be acceptable to the large
mpjority of States, and partly because in Cyprus, as in many small devel oping
countries, special diplanatic couriers were rarely used, and it was therefore
natural to be especially sensitive and somewhat circumspect in extending excessive
privileges and imunities to the diplanatic couriers of ot her States.

1. H s del egation wel comed the conprom ses reached at the 1986 session concerning
the diplomatic bag and diplanatic courier. It trusted that the Conmission woul d
proceed in due course to the next step in the f£inalization of work on the topic,
which was broad enough to include conmunications of international organizations and
of recognized national |iberation nmovenents. Although many of the specific issues
were already covered under the relevant multilateral conventions, the effort

currently under way was timely and necessary in supplementing and harmonizing the
exi sting international legal 1nstrunents.

8. As to international liability for injurious consequences arising out of acts
not prohibited by international law, it was now clear that the topic was correctly
centred on the need to avoid - or to minimize and, if necessary, repair =
transboundary loss or injury arising as a physical consequence of an activity
within the territory or control of another State
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9. The topic of State responsibility formed the core of international law. The
proper elaboration of draft articles in that area was fundamental to relations
between States. Every effort should therefore phe made tn complete work on the
topic as soon as possible.

10. His delegation had no objection to the general reference in draft article 3 of
part three to the means indicated in Article 33 of the United Nations Charter.
Although that reference did not go very far towards effective disput(; settlement,
in the absence of any realistic alternative it remained valid. His delegation
could accept draft article 5 on reservations. However, it saw mer it in the
suggestion that the question of reservations, being a key provision for the
acceptability of the articles as a whole, should be left to a future diplomatic
conference.

11. The important distinction in draft article 4 on dispute-settlement procedures
between, on the one hand, issues involving jus cogens and international crimes,
where recours«. to the International Court of Justice was prescribed, and on the
other, disputes concerning interpretation and application, where a compulsory
conciliation procedure was called for, raised broad questions of legal philosophy.
His delegation would have preferred to have all disputes arising in the context of
the convention settled through a dispute-settlement s8ystem that entailed a binding
decision by the International Court of Justice, or by a body set up to consider
disputes involving international crimes.

12. Generally, with regard to State responsibility, the igrue was one of the
direction the Commission should take. His deleqgation believed that it should
continue to follow the trend in contemporary international law which attached
considerable weight to international public order and obligations erga omnes,
thereby responding to ‘the legitimate expectations of the international community
and remaining in the mainstream of public international Ilaw. His delegat ion urged
the Commission to continue its work on the draft convention; even if it were not
ratified at an early date by a large number of States, such an instrument would

influence the conduct of States and constitute a reference text for international
courts.

13. In his delegation’s view, the Special Rapporteur had given adequate weight to
the concepts of jus cogens and of international ~rime and, particularly, to the
legal consequences of aggression, while paying due attention to the more
traditional aspects of State responsibility. There was, of course, room for
drafting imorovemrnnts., His delegation welcomed the new version of draft article &
of part two, particularly its new paragraph 3. He wished to emphasize that while
flexible on matters of drafting, his delegation was strongly in favour of retaining
the substance of article 5, paragraph 3, and articles 12 (b), 14 and 15 of

part two, as well as tlie other progressive notions with respect to international
crime in article 19 of part one and those in part three.

14. The draft Code of Of fences against the Peace and Security of Mankind was a
topic of the utmost importance. Such a Code would be a deterrent to violators of
the rules encompassed in it. For the pragmatic reason5 that his delegation had
already stated in the past, it could 90 along with the approach t-hat restricted the
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scope of the Code for the time being to individuals. However , that wus without
prejudice to his delegation’s position regarding the responsibility of States.
Cyprue supported the view that the Code, in order to be complete, needed to include
three elements:s crimes, penalties and jurisdiction. Anothe- point of concern was
the title of the Code. Though the term ®of fences®™ had long b.:en used in the
English version, it appeared logical that it should be changed to “crimes®, thereby
aligning the English with the Spanish and French versions. He felt that the term
“crimes” would be more accurate legally and more weighty politically, but did not
wish to make a major issue of the matter.

15. He agreed that the objective should be to concentrate on the hard core of
clearly understood and legally definable crimes. However, there right be
considerable differences in assessing them. For example, it might be considered
that slavery or c:raff icking in narcotic drugs should cane under the scope of the
Code as crimes against humanity. Another question was what should the content of
the Code be based on. Bxisting applicable and generally accepted conventions
should be relied on, but there were other sources of law, including less widely
accepted conventions and United Nations resolutions, particularly when resolutions
adopted unanimously by the General Assembly had also been adopted unanimously by
the Security Council thus making them binding on all States Members of the United
Nat ions under Article 25 of the Charter.

16. The fourth report of the Special Rapporteur was a good &asis for further
work. The division of offences into four categories was logical, There could be
no doubt that genocide and apartheid were crimes against humanity. The forcible
establishment or maintenance of colonial domination should certainly be included in
that category, as should mercenarism, whether under a separate heading or under a
more general rubric. The Illuatrative list of inhuman acts contained in the 1954
draft could be expanded to include, for instance, slavery and traff icking in women
and children. The Special Rapporteur had rightly pointed out that the principles
of the law of nations, the laws of humanity and the dictates of public conscience
were the relevant factors {p determining what inhuman acts constituted crimes
against humanity. They were t, € same basic considerations which were relevant in
determining whether a rule of international law was a peremptory norm of

international law (jus cogens). It was significant to bear that parallel in mind.

17. The inclusion of serious damage to the environment under thte category of
crimes against humanity required much more reflection. There was indisputably a
duty to preserve the environment, a breach of which created international
obligations. But the question was at what point such bieach became not only an
international crime under the topic of State responsibility, but a crime against
humanity under the draft Code. The relevant factor was the presence of criminal
intent. The Commigsion should avoid expandlng the scope of the Code so much that
it became diluted or unacceptable to the majority of States. His delegation
supported the suggestion that international terrorism, including the seizure of
aircraft and violence against diplomats, could more ppropriately come under the
category Of crimes against humanity than under that of crimes against peace.

Sen
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Further thought should be riven to whether international terrorism could come under
both categories. International drug trafficking should be included in the Code
under crimes against humanity, whether under “inhuman acts” or independently.
While he recognized the difficulties involved, he considered that attention should
be paid to that highly topical subject in the context of the draft Code.

18. With respect to war crimes, the Special Rapporteur was right to point out the
problems in terms of terminology , substance and methodology. With regard to
terminology, he was not in favour of the use of the term “crimes of armed conflict.
in place of “war ¢crimes®. The latter term had a certain standing in international
law and should be maintained, on the clear understanding that the word ‘war” was
used in its material sense of armed conflict and not in the traditional sense of
inter-State conflict. While a war crime and a crime against humanity were
distinct, they might overlap. But they did not have the same content Or scope. A
war crime could be committed only in times of armed conflict and against enemies.
With regard to methodology, his delegation preferred a general definition. Not all
violations of the law and customs of war, only grave breaches, constituted war
crimes. As the law developed, additional categories of war crimes could be
included. As for the legality of nuclear weapons, if and when there was a general
convert ion prohibiting the use of such weapons, the violation of that prohibition
would constitute a war crime. However, for the Commission to venture into the
Wine-field of nuclear strategy and, in the absence of a universal treaty, to

decl ar e the use of nuclear weapons to be a war crime might not be the most
adviaable course., It would be fut.le in practice and might even be
counter-productive for the fate of the draft Code as a whole. His delegation
therefore wished to leave the door open for future action if developments so
warranted, and reserved its position on the subject.

19.  The general principles set out in part IV of the Special Rapporteur's report
A/CN.4/398 and Corr.l-3) deserved a closer look. With respect to heading A, on the
juridical nature of offences, there could be no doubt that the offences involved
were crimes under international law, defined directly by the latter, independently
of national law. The fact that an act might or might not be permissible under
internal law did not concern international law. With respect to heading B, on the
nature of the of fender, since it had been agreed that for the time being only the
criminal responsibility of the individual would be addressed, it was fair to state
that any individual guilty of a crime under international law was subject to
punishment. It was egually true that the individual accused of a crime enjoyed the
jurisdictional guarantees granted to every human being. As for heading C, on the
application of criminal law in time, the issue of non-retroactivity of criminal law
wan more controversial. But the. problem was not insoluble. Everything depended on
what leaning was ascribed to the word "lex" in the maxim nullum crimen sine lege.
His delegation shared the view that the rule of non-retroactivity was not limited
to formulated law. It related also to natural law and overriding considerations Of
justice, The decisive factor was that the concept of justice prevailed over the
letter of the law. He therefore entirely agreed with the Special Rapportcur *s
Conclusion that in that context the word "law®" must be understood in its broadest
sense. Similarly, he agreed that statutory limitations were not applicable to
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offences against the peace and security of mankind. With regard to heading D, on
the application of criminal law in space, unless and until there was a competent
international court of criminal jurisdiction under the Code, the Special
Rapporteur's conclusion that the system of international competence must be
accepted for offences against the peace and security of mankind must be accepted.

20. In conclusion, he pointed out that activities relating to international law
were allocated no more than 1.7 per cent of the regular United Nations budget, in
contrast to 31 per cent for economic and social activities. The efficiency of the
multilateral lawmaking process was threatened by further financial restrictions.
Harmonious co-operation between the Sixth Committee, the International Law
Commission and the International court of Justice would greatly enhance the
possibility of more importance being attached to international law, the only
alternative to international anarchy.

21. Mr. KOURULA (Finland) said that, with regard to the status of the diplomatic
bag and the question of its examination by electronic or other technical devices,
his delegation shared the Special Rapporteur’s view that there were two conflictin
principles involved: the inviolability of the bag and the right of the rece.ving
or transit State to protect itself from misuse of the bag. He hoped that agreement
would soon be reached on draft articles in that area that would not be open to
contradictory interpretations.

22. Having initiated considerations of the topic of the law of the

non-navigational wuses of international watercourses, his Government was
particularly interested in its progress. That progress had been slow because of
the complex legal and technical issues involved, in addition to the change of
Special Rapporteur he current Special Rapporteur had concluded that there was
overwhelming support for the doctrine of equitable use as a general guiding
principle of law for the determination of the rights of States in the area covered
by the topic. The principle of equitable use was well eatablishea in the practice
of States. oOn the other hand, its adoption as the basis of the law of
international watercourses and, particularly, its practical implementation, left
several questions unresolved. The Special Rapporteur's decision to evaluate all
available evidence concerning the theory ana practice of that principle was
therefore the appropriate approach.

23. The notification procedure and its legal consequences were a very important
aspect of the topic. Basically, notification involved the duty of States to inform
other watercourse States Of planned undertakings. In practice, the notification
procedure made unilateral undertakings permissible under certain circumstances. In
its future work, the Commission should take into account, in addition to the five
draft articles submitted by the Special Rapporteur, other rules and recommendations
referring to notification and its legal consequences = the 1961 resolution of the
Institute of International Law {arts. 5-8), the Helsinki Rules of 1966 (art. XXIX)
and the set of articles applicable to international water resources recently
adopted by the International Law Association at its Conference in Seoul, article 3
of which contained rules on notification and objection.

/I!I
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24, Article 10 of the Special Rapporteur's draft articles eetabliahed a duty to
provide notice if a proposed new uae might “cause appreciable harm” to other
watercourse States. In his delegation’s view, the period over which that duty

® xieted was relatively long, Horeove r , it wae stated in the comments with respect
to the term *harm* that technically no legal injury was caused unless a State was
deprived of its equitable share. That conclusion was confusing, because it seemed
to exclude such harmful effects in the territories of other States that were not
related to equitable sharing.

25. With reference to the four points which in the view of the Special Rapporteur
required further consideration by the Commission, his delegation did not see any
urgent need to define the term "international watercourse®”, the meaning of which
was adequately explained in the working hypothesis accepted by the Commission in
1980. As far as the term "shared natural resource® was concerned, it sheuld not be
referred to in the text because of ite controversial nature. Thirdly, if an
article concerning the determination of reasonable and equitable use was to contain
a liet of the m-called relevant factors, such a list ghould not differ essentially
from that contained in article V of the Helsinki Rcles, which were part of the
well-eutablished practice of States. Fourthly, concerning the relationship between
the obligation to refrain from causing appreciable harm to other States and the
principle of equitable use, those two princip.es were interrelated; that
interrelationship wan not only formal but must be regarded as an essential part of
the entire aystem of the righta and obligations of watercourse States.

26. He hoped that in 1987 the Commission would allocate more tme to the topic of
international liability for injurious consequences arising out of acts not
prohibited by international law. Careful ~onsideration should be given to the
determinatior of priorities on which the Ccmmission would focus its attention.
Plane to regulate the duty of the gource State to inform and negotiate with other
States provided a qood starting point for future work. His delegation agreed that
it was time to begin drafting articles on the topic.

27.  With regard to the topic of State responsibility, his delegation expressed the
hope that time and facilities would be provided to speed up consideration of the
topic. He concurred with the view that the Commission should draft articles that
would ultimately be embodied in a general convention on State responsibility.

28. Laetly, in 1987 his Government would again financially assist a national from
adeveloping country to attend the International Law Seminar.

29. Mr. LUKYAWOVICH (Union of Soviet Socialist Republicsl stressed the importance
which his delegation attached to the early completion of an international
instrument on of the topic of State responsibility. The main purpose of the draft
being prepared by the International Law Commission was to define, in the form of a
convention, the special responsibility incurred by States which committed
international crimes such as acts of aggression, establishment of colonial
domination or 1ts maintenance by force, policies of genocide and apartheid, or acts
aimed at unleaahing a nuclear conflict. In the light of the functions of the
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Security Council under Chapter VII of the Charter, the draft should give special
attention to the question of the legal consequences of acts representing a threat
to peace, breach of the peace or act of aggression. It should draw a clear
distinction between State responsibility for international crimes and for
internationally wrongful acts; in the latter case, the only relations involved were
those between the offending State and the injured State, whereas an international
crime also gave rise to relations of responsibility between the offending State and
the organixed community of States represented by the United Nations.

30. The shortness of the discussion which had taken place in the Commission on “he
Special Rapporteur's seventh report bore witness not only to the Commission’s lack
of time, but also to the fact that the measures proposed in Part Three of the draft
articles could not be considered fruitfully before the completion of work on

Part Two. The differences of opinion reflected, in particular, in paragraphs 48
to 50, 53 and 55 of the Commission's report demonstrated the difficulties arising

in that connect‘on. However, despite existing shortcomings, work on the draft
convention on State responsibility should be continued and given priority.

31. Referring *o the subject of international liability for injurious consequences
arising out of acts not prohibited by international law, he said that the main
weakness Of the Special Rapporteur's preliminary and second reports, briefy
considered at the Commission’s thirty-eighth session, was their insufficiently
critical approach towa:ds earlier drafts on the topic. International law had
developed over the past 10 years; it was now generally accepted that material
liability for damage caused as a result of lawful activities of States could arise
only on the basis of agreements directly stipulating an obligation on the part of a
State party to make reparation to other States parties for such damage. The
Convention on International Liability for bDamage caused by Space Objects was such
an agreement. Instead of taking account of those developments, the Special
Rapporteur proceeded on the assumption that States incurred international. liability
for injurious consequences of acts not prohibited by international law which took
place in its territory and on ships and in aircraft under its jurisdiction, i.e. of
acts of every kind, including industrial and agricultural activities. Such a
concept did not exist in international law. In the view of his delegation, the
commission should concentrate on specifying those types of activities which were
most hazardous from the point of view of the possibility of injurious consequences
in case of accident and on defining obligations with regard to co-operation between
States in preventing accidents and eliminating their consequences, as well as to
material liability for the damage caused. The Convention on Early Notification of
a Nuclear Accident and the Convention on Assistance in Case of a Nuclear Accident

or Radiological Emergency, which had been adopted by the International Atomic
Energy Agency in September 1986 and had entered into force barely a month later, on
27 October 1986, were positive examples of agreements of that kind.

32, Lastly, referring to the law of the non-navigational uses of international
watercourses, he said that his delegation considered tre topic to be exceptionally
difficult to codify and unsuitable for the drafting of a universal convention, if
only because many countries had no international watercourses and would hardly wish
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to become patties to a future convention. On the other hand the Commission night
usefully draft some general reconxnendatlon6 on the subject which riparian State6
coul d subsequently take into consideration when concluding agreenent6 A |egal
régime for an international watercourse could be established only onthe basis of
agreements between the riparian State6, and practice in respect of such agreenents
varied a good deal. The establishment of a ringle régime miaht violate the
Govereignty of sane of the State6 concerned. The fact that nenber6 of the
Commission had failed to agree even on the key concept of "international
watercourse® denonstrated thedifficulties inherent in the topic.

33, In conclusion, he emphasized his del egation's appreciation ofte work done by
the Commission and expressed the hope that at the next session the Commission woul d

concentrate on the most inportant and urgent iten6 onit6 agenda and tackle themin
a new, nodern sgpirit.

34. M. TOMUSCHAT (Federal Republic of Germany) said that international liability
for injurious consequences arising out of actsnot prohibited by international |aw
wasa topic calling for courageous steps witha view to devel oping new rules,
taking account of gqrowing need6 in the field ofenvironnental protection. Although
60ne international legislation al ready existed, beyond the province of classic
State responsibility the overall architecture ofliability had notyet become fully

discernible. |f aninternational consensus Wa6 to be rmached, a cautiousapproach
must be adopted.

35. The two Special Rapporteurs appointed by the Commission had demonstrated their
intention to makea practical contribution to a current issueof |egal policy. The
scope 0f the topic must be manageable, and the goals nust be kept simple.
Certainly, it was necessarytoclarify the conceptual bagis of the work in
question, but after that it would be advisable t0 focus On selected issuesonly.

36. It ghould be assumed thatliability included prevention. Environnental

damage, inparticular, nostly could not be sinply w ped outonce it had occurred.
Even if a generous payment was made by thesource State to conpensate for the
damage, humanity a6 a whol e gyffered a 1066. Al necessary precautionary measures
must therefore be adopt ed inorder to prevent deleterious effects. Moreover, i
some areas, particularly where radioacti ve processes Wwere concerned, an unforeseen
incident mght cause danage of such a nmagnitude that the repairing capacities of
evenan econom cally strong nation would be far exceeded. Neighbouring Stat e6
coul d thus never bereally gyre that in the event of a major disaster they would at
| east receive financial compensation., It would be entirely unrealistic to |eave
the question of prevention aside. The international rules setting safety standard6
normally proved quite effective, but the same could not be gaid of the obligation
to make good a loss sustained by another nation.

37. It wouid appear wise to confine the scope of thetopic t0 physical activities
giving rise t0 transboundary harm, since there Wa6 a definite lack of applicable
international standards. On the other hand, the principle of non-interference
appliec wiere | egal and administrative neasures were concerned. If a Sate
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