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. Introduction

1. Theitem entitled “Report of the International Law Commission on the work of
its sixty-third and sixty-fifth sessions” was included in the provisional agenda of the
sixty-eighth session of the General Assembly pursuant to Assembly resolution 67/92
of 14 December 2012.

2. Atits 2nd plenary meeting, on 20 September 2013, the General Assembly, on
the recommendation of the General Committee, decided to include the item in its
agenda and to allocate it to the Sixth Committee.

3. The Sixth Committee considered the item at its 17th to 26th and
29th meetings, from 28 to 30 October and 1, 4, 5 and 15 November 2013. The views
of the representatives who spoke during the Committee's consideration of the item
are reflected in the relevant summary records (A/C.6/68/SR.17-26 and 29).

4.  For its consideration of the item, the Committee had before it the report of the
International Law Commission on the work of its sixty-fifth session (A/68/10) and
chapter 1V, “Reservations to treaties’ of the report of the Commission on the work
of its sixty-third session (A/66/10 and Add.1).

5. The Chairman of the International Law Commission at its sixty-fifth session
introduced the report of the Commission on the work of that session: chapters| to V
and XIlI at the 17th meeting, on 28 October, and chapters VI to X| at the
23rd meeting, on 4 November. At the 19th meeting, on 30 October, the Chairman of
the International Law Commission also introduced chapter 1V of the report of the
Commission on the work of its sixty-third session, dealing with “Reservations to
treaties”.
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Consideration of proposals
Draft resolution A/C.6/68/L .23

6. At the 29th meeting, on 15 November, the representative of Brazil, on behalf
of the Bureau, introduced a draft resolution entitled “Reservations to treaties”
(A/C.6/68/L.23).

7. At the same meeting, the Committee adopted draft resolution A/C.6/68/L.23
without a vote (see para. 11, draft resolution I).

Dr aft resolution A/C.6/68/L .24

8. At the 29th meeting, on 15 November, the representative of Brazil, on behalf
of the Bureau, introduced a draft resolution entitled “Report of the International
Law Commission on the work of its sixty-fifth session” (A/C.6/68/L.24).

9. At the same meeting, the Secretary of the Committee made a statement on the
financial implications of the draft resolution.

10. Also at the same meeting, the Committee adopted draft resolution
A/C.6/68/L.24 without a vote (see para. 11, draft resolution I1).
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Recommendation of the Sixth Committee

11. The Sixth Committee recommends to the General Assembly the adoption of
the following draft resolutions:

Dr aft resolution |
Reservationsto treaties

The General Assembly,

Having considered chapter IV of the report of the International Law
Commission on the work of its sixty-third session,* which contains the Guide to
Practice on Reservations to Treaties, including an annex on the reservations
dialogue,

Noting that the Commission recommended that the General Assembly take
note of the Guide to Practice and ensure its widest possible dissemination,2

Taking note of the recommendation of the Commission contained in paragraph 73
of its report,

Emphasizing the continuing importance of the codification and progressive
development of international law, as referred to in Article 13, paragraph 1 (@), of the
Charter of the United Nations,

Noting that the subject of reservations to treaties is of major importance in the
relations of States,

Recognizing the role that reservations to treaties may play in achieving a
satisfactory balance between the objectives of safeguarding the integrity of
multilateral treaties and facilitating wide participation therein,

1.  Welcomes the successful completion of the work of the International Law
Commission on the subject of reservations to treaties and its adoption of the Guide
to Practice on Reservations to Treaties, including the guidelines and a detailed
commentary thereto;*

2. Expresses its appreciation to the Commission for its continuing
contribution to the codification and progressive development of international law;

3. Takes note of the Guide to Practice, presented by the Commission,
including the guidelines, the text of which is annexed to the present resolution, and
encourages its widest possible dissemination.

1 Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 10 (A/66/10 and
Add.1).
2 1bid., A/66/10, para. 72.
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11.2

113

114
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Annex
Text of the guidelines constituting the Guide to Practice on
Reservationsto Treaties

Definitions

Definition of reservations

1. “Reservation” means a unilateral statement, however phrased or named, made
by a State or an international organization when signing, ratifying, formally
confirming, accepting, approving or acceding to atreaty, or by a State when making
anotification of succession to atreaty, whereby the State or organization purports to
exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State or to that international organization.

2. Paragraph 1 is to be interpreted as including reservations which purport to
exclude or to modify the legal effect of certain provisions of atreaty, or of the treaty
as a whole with respect to certain specific aspects, in their application to the State or
to the international organization which formulates the reservation.

Statements pur porting to limit the obligations of their author

A unilateral statement formulated by a State or an international organization at
the time when that State or that organization expresses its consent to be bound by a
treaty, by which its author purports to limit the obligations imposed on it by the
treaty, constitutes a reservation.

Statements pur porting to dischar ge an obligation by equivalent means

A unilateral statement formulated by a State or an international organization at
the time when that State or that organization expresses its consent to be bound by a
treaty, by which that State or that organization purports to discharge an obligation
pursuant to the treaty in a manner different from, but considered by the author of the
statement to be equivalent to that imposed by the treaty, constitutes a reservation.

Reservationsrelating to the territorial application of the treaty

A unilateral statement by which a State purports to exclude the application of
some provisions of a treaty, or of the treaty as a whole with respect to certain
specific aspects, to a territory to which they would be applicable in the absence of
such a statement constitutes a reservation.

Reservations for mulated when extending theterritorial application of a treaty

A unilateral statement by which a State, when extending the application of a
treaty to a territory, purports to exclude or to modify the legal effect of certain
provisions of the treaty in relation to that territory constitutes a reservation.

Reservations formulated jointly

The joint formulation of a reservation by several States or international
organi zations does not affect the unilateral character of that reservation.
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1.2

121

13

131

1.3.2

1.3.3

Reservations formulated by virtue of clauses expressly authorizing the exclusion
or the modification of certain provisions of a treaty

A unilateral statement made by a State or an international organization when
that State or organization expresses its consent to be bound by a treaty, in
accordance with a clause expressly authorizing the parties or some of them to
exclude or to modify the legal effect of certain provisions of the treaty with regard
to the party that has made the statement, constitutes a reservation expressly
authorized by the treaty.

Definition of interpretative declarations

“Interpretative declaration” means a unilateral statement, however phrased or
named, made by a State or an international organization, whereby that State or that
organization purports to specify or clarify the meaning or scope of a treaty or of
certain of its provisions.

Interpretative declarations for mulated jointly

The joint formulation of an interpretative declaration by several States or
international organizations does not affect the unilateral character of that
interpretative declaration.

Distinction between reservations and inter pretative declarations

The character of a unilateral statement as a reservation or as an interpretative
declaration is determined by the legal effect that its author purports to produce.

Method of determining the distinction between reservations and
inter pretative declarations

To determine whether a unilateral statement formulated by a State or an
international organization in respect of a treaty is a reservation or an interpretative
declaration, the statement should be interpreted in good faith in accordance with the
ordinary meaning to be given to its terms, with a view to identifying therefrom the
intention of its author, in light of the treaty to which it refers.

Phrasing and name

The phrasing or name of a unilateral statement provides an indication of the
purported legal effect.

Formulation of a unilateral statement when a reservation is prohibited

When a treaty prohibits reservations to all or certain of its provisions, a
unilateral statement formulated in respect of those provisions by a State or an
international organization shall be presumed not to constitute a reservation. Such a
statement nevertheless constitutes a reservation if it purports to exclude or modify
the legal effect of certain provisions of the treaty, or of the treaty as a whole with
respect to certain specific aspects, in their application to its author.

5/40



A/68/464

6/40

14

15

151

152

153

1.6
16.1

Conditional inter pretative declarations

1. A conditional interpretative declaration is a unilateral statement formulated by
a State or an international organization when signing, ratifying, formally
confirming, accepting, approving or acceding to a treaty, or by a State when making
a notification of succession to a treaty, whereby the State or international
organization subjects its consent to be bound by the treaty to a specific
interpretation of the treaty or of certain provisions thereof.

2. Conditional interpretative declarations are subject to the rules applicable to
reservations.

Unilateral statements other than reservations and inter pretative declar ations

Unilateral statements formulated in relation to a treaty which are not
reservations nor interpretative declarations (including conditional interpretative
declarations) are outside the scope of the present Guide to Practice.

Statements of non-recognition

A unilateral statement by which a State indicates that its participation in a
treaty does not imply recognition of an entity which it does not recognize is outside
the scope of the present Guide to Practice even if it purports to exclude the
application of the treaty between the declaring State and the non-recognized entity.

Statements concer ning modalities of implementation of a treaty at the
internal level

A unilateral statement formulated by a State or an international organization
whereby that State or that organization indicates the manner in which it intends to
implement a treaty at the internal level, without affecting its rights and obligations
towards the other contracting States or contracting organizations, is outside the
scope of the present Guide to Practice.

Unilateral statements made under a clause providing for options

1. A unilateral statement made by a State or an international organization, in
accordance with a clause in a treaty permitting the parties to accept an obligation
that is not otherwise imposed by the treaty, or permitting them to choose between
two or more provisions of the treaty, is outside the scope of the present Guide to
Practice.

2. A restriction or condition contained in a statement by which a State or an
international organization accepts, by virtue of a clause in atreaty, an obligation that
is not otherwise imposed by the treaty does not constitute a reservation.

Unilateral statementsin respect of bilateral treaties
“Reservations’ to bilateral treaties

A unilateral statement, however phrased or named, formulated by a State or an
international organization after initialling or signature but prior to entry into force of
a bilateral treaty, by which that State or that organization purports to obtain from the
other party a modification of the provisions of the treaty, does not constitute a
reservation within the meaning of the present Guide to Practice.
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1.6.2

1.6.3

1.7
171

1.7.2

18

21
211

Interpretative declarationsin respect of bilateral treaties

Guidelines 1.2 and 1.4 are applicable to interpretative declarations in respect
of both multilateral and bilateral treaties.
L egal effect of acceptance of an inter pretative declaration madein respect of a
bilateral treaty by the other party

The interpretation resulting from an interpretative declaration made in respect
of abilateral treaty by a State or an international organization party to the treaty and
accepted by the other party constitutes an authentic interpretation of that treaty.
Alternativesto reservations and inter pretative declar ations
Alternatives to reservations

In order to achieve results comparable to those effected by reservations, States
or international organizations may also have recourse to alternative procedures, such
as:

e the insertion in the treaty of a clause purporting to limit its scope or
application;

« the conclusion of an agreement, under a specific provision of a treaty, by
which two or more States or international organizations purport to exclude or
modify the legal effect of certain provisions of the treaty as between
themselves.

Alternativesto inter pretative declarations

In order to specify or clarify the meaning or scope of atreaty or certain of its
provisions, States or international organizations may also have recourse to
procedures other than interpretative declarations, such as:

« theinsertion in the treaty of provisions purporting to interpret the treaty;
« the conclusion of a supplementary agreement to the same end, simultaneously
or subsequently to the conclusion of the treaty.
Scope of definitions

The definitions of unilateral statements included in the present Part are without
prejudice to the validity and legal effects of such statements under the rules
applicable to them.

Procedure

Form and notification of reservations
Form of reservations

A reservation must be formulated in writing.
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213

214

2.15

Statement of reasons for reservations

A reservation should, to the extent possible, indicate the reasons why it is
being formulated.

Representation for the purpose of formulating a reservation at the
international level

1.  Subject to the usual practices followed in international organizations which are
depositaries of treaties, a person is considered as representing a State or an
international organization for the purpose of formulating a reservation if:

(a) that person produces appropriate full powers for the purposes of adopting
or authenticating the text of the treaty with regard to which the reservation is
formulated or expressing the consent of the State or organization to be bound by the
treaty; or

(b) it appears from practice or from other circumstances that it was the
intention of the States and international organizations concerned to consider that
person as representing the State or the international organization for such purposes
without having to produce full powers.

2. In virtue of their functions and without having to produce full powers, the
following are considered as representing their State for the purpose of formulating a
reservation at the international level:

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs;

(b) representatives accredited by States to an international conference, for
the purpose of formulating a reservation to atreaty adopted at that conference;

(c) representatives accredited by States to an international organization or
one of its organs, for the purpose of formulating a reservation to atreaty adopted in
that organization or organ;

(d) heads of permanent missions to an international organization, for the
purpose of formulating a reservation to a treaty between the accrediting States and
that organization.

Absence of consequences at the international level of the violation of internal
rulesregarding the formulation of reservations

1. The competent authority and the procedure to be followed at the internal level
for formulating a reservation are determined by the internal law of each State or the
relevant rules of each international organization.

2. A State or an international organization may not invoke the fact that a
reservation has been formulated in violation of a provision of the internal law of that
State or the rules of that organization regarding competence and the procedure for
formulating reservations for the purpose of invalidating the reservation.

Communication of reservations

1. A reservation must be communicated in writing to the contracting States and
contracting organizations and other States and international organizations entitled to
become parties to the treaty.
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217

2.2
221

2. A reservation to a treaty in force which is the constituent instrument of an
international organization must also be communicated to such organization.

Procedure for communication of reservations

1. Unless otherwise provided in the treaty or agreed by the contracting States and
contracting organizations, the communication of a reservation to a treaty shall be
transmitted:

(i) if there is no depositary, directly by the author of the reservation to the
contracting States and contracting organizations and other States and
international organizations entitled to become parties to the treaty; or

(i) if there is a depositary, to the latter, which shall notify the States and
international organizations for which it isintended as soon as possible.

2. The communication of a reservation shall be considered as having been made
with regard to a State or an international organization only upon receipt by that State
or organization.

3. The communication of a reservation to a treaty by means other than a
diplomatic note or depositary notification, such as electronic mail or facsimile, must
be confirmed within an appropriate period of time by such a note or notification. In
such case, the reservation is considered as having been formulated at the date of the
initial communication.

Functions of depositaries

1. The depositary shall examine whether a reservation to a treaty formulated by a
State or an international organization is in due and proper form and, if need be,
bring the matter to the attention of the State or international organization concerned.

2. In the event of any difference appearing between a State or an international
organization and the depositary as to the performance of the latter’s functions, the
depositary shall bring the question to the attention of:

(a) the signatory States and organizations and the contracting States and
contracting organizations; or

(b) where appropriate, the competent organ of the international organization
concerned.

Confirmation of reservations
Formal confirmation of reservations formulated when signing a treaty

If formulated when signing a treaty subject to ratification, act of formal
confirmation, acceptance or approval, a reservation must be formally confirmed by
the reserving State or international organization when expressing its consent to be
bound by the treaty. In such a case, the reservation shall be considered as having
been formulated on the date of its confirmation.
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I nstances of non-requirement of confirmation of reservations formulated when
signing a treaty

A reservation formulated when signing a treaty does not require subsequent
confirmation when a State or an international organization expresses by signature its
consent to be bound by the treaty.

Reservations formulated upon signature when a treaty expressly so provides

Where the treaty expressly provides that a State or an international
organization may formulate a reservation when signing the treaty, such a reservation
does not require formal confirmation by the reserving State or international
organization when expressing its consent to be bound by the treaty.

Form of formal confirmation of reservations

The formal confirmation of a reservation must be made in writing.

Late formulation of reservations

A State or an international organization may not formulate a reservation to a
treaty after expressing its consent to be bound by the treaty, unless the treaty
otherwise provides or none of the other contracting States and contracting
organizations opposes the |ate formulation of the reservation.

Acceptance of the late formulation of a reservation

Unless the treaty otherwise provides or the well-established practice followed
by the depositary differs, the late formulation of a reservation shall only be deemed
to have been accepted if no contracting State or contracting organization has
opposed such formulation after the expiry of the twelve-month period following the
date on which notification was received.

Time period for formulating an objection to areservation that isformulated late

An objection to a reservation that is formulated late must be made within
twelve months of the acceptance, in accordance with guideline 2.3.1, of the late
formulation of the reservation.

Limitsto the possibility of excluding or modifying the legal effect of a treaty by
means other than reservations

A contracting State or a contracting organization cannot exclude or modify the
legal effect of provisions of the treaty by:

(a) theinterpretation of an earlier reservation; or

(b) a unilateral statement made subsequently under a clause providing for
options.
Widening of the scope of a reservation

The modification of an existing reservation for the purpose of widening its
scope is subject to the rules applicable to the late formulation of a reservation. If
such a modification is opposed, the initial reservation remains unchanged.
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2.4.6

247

248

Procedure for interpretative declarations
Form of inter pretative declarations

An interpretative declaration should preferably be formulated in writing.

Representation for the purpose of formulating inter pretative declarations

An interpretative declaration must be formulated by a person who is
considered as representing a State or an international organization for the purpose of
adopting or authenticating the text of atreaty or expressing the consent of the State
or international organization to be bound by atreaty.

Absence of consequences at the international level of the violation of internal
rulesregarding the formulation of interpretative declarations

1. The competent authority and the procedure to be followed at the internal level
for formulating an interpretative declaration are determined by the internal law of
each State or the relevant rules of each international organization.

2. A State or an international organization may not invoke the fact that an
interpretative declaration has been formulated in violation of a provision of the
internal law of that State or the rules of that organization regarding competence and
the procedure for formulating interpretative declarations for the purpose of
invalidating the declaration.

Time at which an interpretative declaration may be formulated

Without prejudice to the provisions of guidelines 1.4 and 2.4.7, an
interpretative declaration may be formulated at any time.
Communication of inter pretative declarations

The communication of written interpretative declarations should follow the
procedure established in guidelines 2.1.5, 2.1.6 and 2.1.7.
Non-requirement of confirmation of interpretative declarations formulated when
signing a treaty

An interpretative declaration formulated when signing a treaty does not require
subsequent confirmation when a State or an international organization expresses its
consent to be bound by the treaty.

Late formulation of an inter pretative declaration

Where a treaty provides that an interpretative declaration may be formulated
only at specified times, a State or an international organization may not formulate an
interpretative declaration concerning that treaty subsequently, unless none of the
other contracting States and contracting organizations objects to the late formulation
of the interpretative declaration.

M odification of an interpretative declaration

Unless the treaty otherwise provides, an interpretative declaration may be
modified at any time.
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Withdrawal and modification of reservations and inter pretative declar ations
Withdrawal of reservations

Unless the treaty otherwise provides, a reservation may be withdrawn at any
time without the consent of a State or of an international organization which has
accepted the reservation being required for its withdrawal.

Form of withdrawal

The withdrawal of areservation must be formulated in writing.

Periodic review of the usefulness of reservations

1. States or international organizations which have formulated one or more
reservations to a treaty should undertake a periodic review of such reservations and
consider withdrawing those which no longer serve their purpose.

2. Insuch areview, States and international organizations should devote special
attention to the aim of preserving the integrity of multilateral treaties and, where
relevant, consider the usefulness of retaining the reservations, in particular in
relation to developments in their internal law since the reservations were
formulated.

Representation for the purpose of withdrawing a reservation at the
international level

1.  Subject to the usual practices followed in international organizations which are
depositaries of treaties, a person is considered as representing a State or an
international organization for the purpose of withdrawing a reservation made on
behalf of a State or an international organization if:

(@) that person produces appropriate full powers for the purpose of that
withdrawal; or

(b) it appears from practice or from other circumstances that it was the
intention of the States and international organizations concerned to consider that
person as representing the State or the international organization for such purpose
without having to produce full powers.

2. In virtue of their functions and without having to produce full powers, the
following are considered as representing a State for the purpose of withdrawing a
reservation at the international level on behalf of that State:

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs;

(b) representatives accredited by States to an international organization or
one of its organs, for the purpose of withdrawing a reservation to a treaty adopted in
that organization or organ;

(c) heads of permanent missions to an international organization, for the
purpose of withdrawing a reservation to a treaty between the accrediting States and
that organization.
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Absence of consequences at the international level of the violation of internal
rulesregarding the withdrawal of reservations

1. The competent authority and the procedure to be followed at the internal level
for withdrawing areservation are determined by the internal law of each State or the
relevant rules of each international organization.

2. A State or an international organization may not invoke the fact that a
reservation has been withdrawn in violation of a provision of the internal law of that
State or the rules of that organization regarding competence and the procedure for
the withdrawal of reservations for the purpose of invalidating the withdrawal.

Communication of withdrawal of areservation

The procedure for communicating the withdrawal of a reservation follows the
rules applicable to the communication of reservations contained in guidelines 2.1.5,
216and2.1.7.

Effects of withdrawal of areservation

1. Thewithdrawal of areservation entails the full application of the provisions to
which the reservation relates in the relations between the State or international
organi zation which withdraws the reservation and all the other parties, whether they
had accepted the reservation or objected to it.

2. Thewithdrawal of areservation entails the entry into force of the treaty in the
relations between the State or international organization which withdraws the
reservation and a State or international organization which had objected to the
reservation and opposed the entry into force of the treaty between itself and the
reserving State or international organization by reason of that reservation.

Effective date of withdrawal of areservation

Unless the treaty otherwise provides, or it is otherwise agreed, the withdrawal
of a reservation becomes operative in relation to a contracting State or a contracting
organization only when notice of it has been received by that State or that
organization.

Casesin which the author of a reservation may set the effective date of
withdrawal of the reservation

The withdrawal of areservation becomes operative on the date set by the State
or international organization which withdraws the reservation, where:

(a) that date is later than the date on which the other contracting States or
contracting organizations received notification of it; or

(b) the withdrawal does not add to the rights of the withdrawing State or
international organization, in relation to the other contracting States or contracting
organizations.

Partial withdrawal of reservations

1. The partial withdrawal of areservation limits the legal effect of the reservation
and achieves a more complete application of the provisions of the treaty, or of the
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treaty as a whole, in the relations between the withdrawing State or international
organization and the other parties to the treaty.

2. The partial withdrawal of a reservation is subject to the same rules on form
and procedure as atotal withdrawal and becomes operative on the same conditions.
2511 Effect of a partial withdrawal of a reservation

1. The partial withdrawal of a reservation modifies the legal effect of the
reservation to the extent provided by the new formulation of the reservation. Any
objection formulated to the reservation continues to have effect as long as its author
does not withdraw it, insofar as the objection does not apply exclusively to that part
of the reservation which has been withdrawn.

2. No new objection may be formulated to the reservation resulting from the
partial withdrawal, unless that partial withdrawal has a discriminatory effect.
2512 Withdrawal of interpretative declarations

An interpretative declaration may be withdrawn at any time by an authority
considered as representing the State or international organization for that purpose,
following the same procedure applicable to its formulation.

2.6 Formulation of objections
2.6.1 Definition of objectionsto reservations

“Objection” means a unilateral statement, however phrased or named, made by
a State or an international organization in response to a reservation formulated by
another State or international organization, whereby the former State or organization
purports to preclude the reservation from having its intended effects or otherwise
opposes the reservation.
2.6.2 Right to formulate objections
A State or an international organization may formulate an objection to a
reservation irrespective of the permissibility of the reservation.
2.6.3 Author of an objection
An objection to areservation may be formulated by:
(i) any contracting State or contracting organization; and

(i) any State or international organization that is entitled to become a party
to the treaty, in which case the objection does not produce any legal effect until the
State or international organization has expressed its consent to be bound by the
treaty.

2.6.4 Objectionsformulated jointly

The joint formulation of an objection by several States or international
organi zations does not affect the unilateral character of that objection.
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2.6.6

2.6.7

2.6.8

2.6.9

2.6.10

2.6.11

2.6.12
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Form of objections

An objection must be formulated in writing.

Right to oppose the entry into force of the treaty vis-a-visthe author of
thereservation

A State or an international organization that formulates an objection to a
reservation may oppose the entry into force of the treaty as between itself and the
author of the reservation.

Expression of intention to preclude the entry into force of the treaty

When a State or an international organization formulating an objection to a
reservation intends to preclude the entry into force of the treaty as between itself
and the reserving State or international organization, it shall definitely express its
intention before the treaty would otherwise enter into force between them.

Procedure for the formulation of objections

Guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 are applicable mutatis mutandis
to objections.

Statement of reasons for objections

An objection should, to the extent possible, indicate the reasons why it is being
formulated.

Non-requirement of confirmation of an objection formulated prior to formal
confirmation of a reservation

An objection to a reservation formulated by a State or an international
organization prior to confirmation of the reservation in accordance with guideline
2.2.1 does not itself require confirmation.

Confirmation of an objection formulated prior to the expression of consent to be
bound by atreaty

An objection formulated prior to the expression of consent to be bound by the
treaty does not need to be formally confirmed by the objecting State or international
organization at the time it expresses its consent to be bound if that State or that
organization was a signatory to the treaty when it formulated the objection; it must
be confirmed if the State or international organization had not signed the treaty.

Time period for formulating objections

Unless the treaty otherwise provides, a State or an international organization
may formulate an objection to a reservation within a period of twelve months after it
was notified of the reservation or by the date on which such State or international
organization expresses its consent to be bound by the treaty, whichever is |ater.
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2.6.13

2.7
271

2.7.2

2.7.3

274

275

2.7.6

277

2.7.8

Objectionsformulated late

An objection to a reservation formulated after the end of the time period
specified in guideline 2.6.12 does not produce all the legal effects of an objection
formulated within that time period.
Withdrawal and modification of objectionsto reservations
Withdrawal of objectionsto reservations

Unless the treaty otherwise provides, an objection to a reservation may be
withdrawn at any time.
Form of withdrawal of objectionsto reservations

The withdrawal of an objection to a reservation must be formulated in writing.

Formulation and communication of the withdrawal of objectionsto reservations
Guidelines 2.5.4, 25,5 and 2.5.6 are applicable mutatis mutandis to the
withdrawal of objections to reservations.
Effect on reservation of withdrawal of an objection
A State or an international organization that withdraws an objection formulated
to areservation is presumed to have accepted that reservation.
Effective date of withdrawal of an objection

Unless the treaty otherwise provides, or it is otherwise agreed, the withdrawal
of an objection to a reservation becomes operative only when notice of it has been
received by the State or international organization which formulated the reservation.

Casesin which the author of an objection may set the effective date of
withdrawal of the objection

The withdrawal of an objection becomes operative on the date set by its author
where that date is later than the date on which the reserving State or international
organization received notice of it.

Partial withdrawal of an objection

1. Unless the treaty otherwise provides, a State or an international organization
may partially withdraw an objection to a reservation.

2. The partial withdrawal of an objection is subject to the same rules on form and
procedure as a total withdrawal and becomes operative on the same conditions.
Effect of a partial withdrawal of an objection

The partial withdrawal modifies the legal effects of the objection on the treaty
relations between the author of the objection and the author of the reservation to the
extent provided by the new formulation of the objection.
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2.85

2.8.6

2.8.7

Widening of the scope of an objection to a reservation

1. A State or an international organization which has made an objection to a
reservation may widen the scope of that objection during the time period referred to
in guideline 2.6.12.

2. Such a widening of the scope of the objection cannot have an effect on the
existence of treaty relations between the author of the reservation and the author of
the objection.

Formulation of acceptances of reservations

Forms of acceptance of reservations

The acceptance of a reservation may arise from a unilateral statement to this
effect or from silence of a contracting State or contracting organization during the
periods specified in guideline 2.6.12.

Tacit acceptance of reservations

Unless the treaty otherwise provides, a reservation is considered to have been
accepted by a State or an international organization if it shall have raised no
objection to the reservation within the time period provided for in guideline 2.6.12.
Express acceptance of reservations

A State or an international organization may, at any time, expressly accept a
reservation formulated by another State or international organization.

Form of express acceptance of reservations

The express acceptance of areservation must be formulated in writing.

Procedure for formulating express acceptance of reservations

Guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 apply mutatis mutandis to
express acceptances.

Non-requirement of confirmation of an acceptance formulated prior to formal
confirmation of a reservation

An express acceptance of a reservation formulated by a State or an
international organization prior to confirmation of the reservation in accordance
with guideline 2.2.1 does not itself require confirmation.

Unanimous acceptance of reservations

In the event of a reservation requiring unanimous acceptance by some or all
States or international organizations which are parties or entitled to become parties
to the treaty, such acceptance, once obtained, is final.
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2.8.12

2.8.13

Acceptance of a reservation to the constituent instrument of an
international organization

When a treaty is a constituent instrument of an international organization and
unless it otherwise provides, a reservation requires the acceptance of the competent
organ of that organization.

Organ competent to accept a reservation to a constituent instrument

Subject to the rules of the organization, competence to accept a reservation to
a constituent instrument of an international organization belongs to the organ
competent to:

« decide on the admission of a member to the organization; or
» amend the constituent instrument; or

* interpret this instrument.

M odalities of the acceptance of a reservation to a constituent instrument

1. Subject to the rules of the organization, the acceptance by the competent organ
of the organization shall not be tacit. However, the admission of the State or the
international organization which is the author of the reservation is tantamount to the
acceptance of that reservation.

2.  For the purposes of the acceptance of a reservation to the constituent
instrument of an international organization, the individual acceptance of the
reservation by States or international organizations that are members of the
organization is not required.

Acceptance of a reservation to a constituent instrument that has not yet entered
into force

In the case set forth in guideline 2.8.8 and where the constituent instrument
has not yet entered into force, a reservation is considered to have been accepted if
no signatory State or signatory international organization has raised an objection to
that reservation within a period of twelve months after they were notified of that
reservation. Such a unanimous acceptance, once obtained, is final.

Reaction by a member of an international organization to areservation toits
constituent instrument

Guideline 2.8.10 does not preclude States or international organizations that
are members of an international organization from taking a position on the
permissibility or appropriateness of a reservation to a constituent instrument of the
organization. Such an opinion isin itself devoid of legal effects.

Final nature of acceptance of a reservation

The acceptance of areservation cannot be withdrawn or amended.
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Formulation of reactionsto inter pretative declarations
Approval of an interpretative declaration

“Approval” of an interpretative declaration means a unilateral statement made
by a State or an international organization in reaction to an interpretative declaration
in respect of a treaty formulated by another State or another international
organization, whereby the former State or organization expresses agreement with the
interpretation formulated in that declaration.

Opposition to an inter pretative declaration

“Opposition” to an interpretative declaration means a unilateral statement
made by a State or an international organization in reaction to an interpretative
declaration in respect of a treaty formulated by another State or another
international organization, whereby the former State or organization disagrees with
the interpretation formulated in the interpretative declaration, including by
formulating an alternative interpretation.

Rechar acterization of an interpretative declaration

1. “Recharacterization” of an interpretative declaration means a unilateral
statement made by a State or an international organization in reaction to an
interpretative declaration in respect of a treaty formulated by another State or
another international organization, whereby the former State or organization
purports to treat the declaration as a reservation.

2. A State or an international organization that intends to treat an interpretative
declaration as a reservation should take into account guidelines 1.3 to 1.3.3.
Right to formulate approval or opposition, or to recharacterize

An approval, opposition or recharacterization in respect of an interpretative
declaration may be formulated at any time by any contracting State or any
contracting organization and by any State or any international organization that is
entitled to become a party to the treaty.

Form of approval, opposition and rechar acterization
An approval, opposition or recharacterization in respect of an interpretative
declaration should preferably be formulated in writing.

Statement of reasons for approval, opposition and rechar acterization

An approval, opposition or recharacterization in respect of an interpretative
declaration should, to the extent possible, indicate the reasons why it is being
formulated.

Formulation and communication of approval, opposition or recharacterization

Guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 are applicable mutatis mutandis
to an approval, opposition or recharacterization in respect of an interpretative
declaration.
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3.1.2

3.1.3

Non-presumption of approval or opposition

1. An approva of, or an opposition to, an interpretative declaration shall not be
presumed.

2. Notwithstanding guidelines 2.9.1 and 2.9.2, an approval of an interpretative
declaration or an opposition thereto may be inferred, in exceptional cases, from the
conduct of the States or international organizations concerned, taking into account
all relevant circumstances.

Silence with respect to an inter pretative declaration

An approval of an interpretative declaration shall not be inferred from the
mere silence of a State or an international organization.

Permissibility of reservations and inter pretative declar ations

Permissible reservations

A State or an international organization may, when signing, ratifying, formally
confirming, accepting, approving or acceding to a treaty, formulate a reservation
unless:

(a) thereservation is prohibited by the treaty;

(b) thetreaty provides that only specified reservations, which do not include
the reservation in question, may be made; or

(c) in cases not falling under subparagraphs (a) and (b), the reservation is
incompatible with the object and purpose of the treaty.
Reservations prohibited by the treaty

A reservation is prohibited by the treaty if it contains a provision:

(@ prohibiting all reservations;

(b) prohibiting reservations to specified provisions to which the reservation
in question relates; or

(c) prohibiting certain categories of reservations including the reservation in
question.

Definition of specified reservations

For the purposes of guideline 3.1, the expression “specified reservations’
means reservations that are expressly envisaged in the treaty to certain provisions of
the treaty or to the treaty as a whole with respect to certain specific aspects.

Permissibility of reservations not prohibited by the treaty

Where the treaty prohibits the formulation of certain reservations, a
reservation which is not prohibited by the treaty may be formulated by a State or an
international organization only if it is not incompatible with the object and purpose
of the treaty.
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Permissibility of specified reservations

Where the treaty envisages the formulation of specified reservations without
defining their content, a reservation may be formulated by a State or an international
organization only if it is not incompatible with the object and purpose of the treaty.

Incompatibility of a reservation with the object and purpose of the treaty

A reservation is incompatible with the object and purpose of the treaty if it
affects an essential element of the treaty that is necessary to its general tenour, in
such away that the reservation impairs the raison d’ étre of the treaty.

Deter mination of the object and purpose of the treaty

The object and purpose of the treaty is to be determined in good faith, taking
account of the terms of the treaty in their context, in particular the title and the
preamble of the treaty. Recourse may also be had to the preparatory work of the
treaty and the circumstances of its conclusion and, where appropriate, the
subsequent practice of the parties.

Vague or general reservations

A reservation shall be worded in such a way as to allow its meaning to be
understood, in order to assess in particular its compatibility with the object and
purpose of the treaty.

Reservationsto a provision reflecting a customary rule

The fact that a treaty provision reflects a rule of customary international law
does not in itself constitute an obstacle to the formulation of a reservation to that
provision.

Reservationsto provisions concer ning rights from which no derogation is
permissible under any circumstances

A State or an international organization may not formulate a reservation to a
treaty provision concerning rights from which no derogation is permissible under
any circumstances, unless the reservation in question is compatible with the
essential rights and obligations arising out of that treaty. In assessing that
compatibility, account shall be taken of the importance which the parties have
conferred upon the rights at issue by making them non-derogable.

Reservationsrelating to internal law

A reservation by which a State or an international organization purports to
exclude or to modify the legal effect of certain provisions of atreaty or of the treaty
as a whole in order to preserve the integrity of specific rules of the internal law of
that State or of specific rules of that organization in force at the time of the
formulation of the reservation may be formulated only insofar as it does not affect
an essential element of the treaty nor its general tenour.
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3.1.5.7

3.2

3.21

3.2.2

Reservationsto treaties containing numerous interdependent rights
and obligations

To assess the compatibility of a reservation with the object and purpose of a
treaty containing numerous interdependent rights and obligations, account shall be
taken of that interdependence as well as the importance that the provision to which
the reservation relates has within the general tenour of the treaty, and the extent of
the impact that the reservation has on the treaty.

Reservationsto treaty provisions concer ning dispute settlement or the monitoring
of theimplementation of the treaty

A reservation to a treaty provision concerning dispute settlement or the
monitoring of the implementation of the treaty is not, in itself, incompatible with the
object and purpose of the treaty, unless:

(i) the reservation purports to exclude or modify the legal effect of a
provision of the treaty essential to its raison d’ étre; or

(i) the reservation has the effect of excluding the reserving State or
international organization from a dispute settlement or treaty implementation
monitoring mechanism with respect to a treaty provision that it has previously
accepted, if the very purpose of the treaty is to put such a mechanism into
effect.

Assessment of the permissibility of reservations

The following may assess, within their respective competences, the
permissibility of reservations to a treaty formulated by a State or an international
organi zation:

* contracting States or contracting organi zations;

« dispute settlement bodies;

« treaty monitoring bodies.
Competence of the treaty monitoring bodies to assess the per missibility
of reservations

1. A treaty monitoring body may, for the purpose of discharging the functions
entrusted to it, assess the permissibility of reservations formulated by a State or an
international organization.

2. The assessment made by such a body in the exercise of this competence has no
greater legal effect than that of the act which containsit.

Specification of the competence of treaty monitoring bodies to assessthe
permissibility of reservations

When providing bodies with the competence to monitor the application of
treaties, States or international organizations should specify, where appropriate, the
nature and the limits of the competence of such bodies to assess the permissibility of
reservations.
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3.3.2

3.3.3

34
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3.4.2

Consideration of the assessments of treaty monitoring bodies

States and international organizations that have formulated reservations to a
treaty establishing a treaty monitoring body shall give consideration to that body’s
assessment of the permissibility of the reservations.

Bodies competent to assess the permissibility of reservationsin the event of the
establishment of a treaty monitoring body

When a treaty establishes a treaty monitoring body, the competence of that
body is without prejudice to the competence of the contracting States or contracting
organizations to assess the permissibility of reservations to that treaty, or to that of
dispute settlement bodies competent to interpret or apply the treaty.

Competence of dispute settlement bodies to assess the per missibility
of reservations

When a dispute settlement body is competent to adopt decisions binding upon
the parties to a dispute, and the assessment of the permissibility of a reservation is
necessary for the discharge of such competence by that body, such assessment is, as
an element of the decision, legally binding upon the parties.

Consequences of the non-per missibility of a reservation
Irrelevance of distinction among the grounds for non-per missibility

A reservation formulated notwithstanding a prohibition arising from the
provisions of the treaty or notwithstanding its incompatibility with the object and
purpose of the treaty is impermissible, without there being any need to distinguish
between the consequences of these grounds for non-permissibility.

Non-per missibility of reservations and inter national responsibility

The formulation of an impermissible reservation produces its consequences
pursuant to the law of treaties and does not engage the international responsibility of
the State or international organization which has formulated it.

Absence of effect of individual acceptance of a reservation on the permissibility
of the reservation
Acceptance of an impermissible reservation by a contracting State or by a
contracting organization shall not affect the impermissibility of the reservation.
Per missibility of reactionsto reservations
Permissibility of the acceptance of a reservation

Acceptance of areservation is not subject to any condition of permissibility.

Permissibility of an objection to a reservation

An objection to a reservation by which a State or an international organization
purports to exclude in its relations with the author of the reservation the application
of provisions of the treaty to which the reservation does not relate is only
permissibleif:
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(1) the provisions thus excluded have a sufficient link with the provisions to
which the reservation relates; and

(2) the objection would not defeat the object and purpose of the treaty in the
relations between the author of the reservation and the author of the objection.

Permissibility of an inter pretative declaration

A State or an international organization may formulate an interpretative
declaration unless the interpretative declaration is prohibited by the treaty.

Permissibility of an inter pretative declaration which isin fact a reservation

If a unilateral statement which appears to be an interpretative declaration isin
fact a reservation, its permissibility must be assessed in accordance with the
provisions of guidelines 3.1 to 3.1.5.7.

Permissibility of reactionsto inter pretative declarations

An approval of, opposition to, or recharacterization of, an interpretative
declaration shall not be subject to any conditions for permissibility.

L egal effects of reservations and interpretative declarations

Establishment of a reservation with regard to another State or
international organization

A reservation formulated by a State or an international organization is
established with regard to a contracting State or a contracting organization if it is
permissible and was formulated in accordance with the required form and
procedures, and if that contracting State or contracting organization has accepted it.

Establishment of a reservation expressly authorized by a treaty

1. Areservation expressly authorized by a treaty does not require any subsequent
acceptance by the other contracting States and contracting organizations, unless the
treaty so provides.

2. A reservation expressly authorized by atreaty is established with regard to the
other contracting States and contracting organizations if it was formulated in
accordance with the required form and procedures.

Establishment of areservation to a treaty which hasto be applied in its entirety

When it appears, from the limited number of negotiating States and
organizations and the object and purpose of the treaty, that the application of the
treaty in its entirety between all the parties is an essential condition of the consent
of each one to be bound by the treaty, a reservation to this treaty is established with
regard to the other contracting States and contracting organizations if it is
permissible and was formulated in accordance with the required form and
procedures, and if al the contracting States and contracting organizations have
accepted it.
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Establishment of a reservation to a constituent instrument of an
international organization

When a treaty is a constituent instrument of an international organization, a
reservation to this treaty is established with regard to the other contracting States
and contracting organizations if it is permissible and was formulated in accordance
with the required form and procedures, and if it has been accepted in conformity
with guidelines 2.8.8 to 2.8.11.

Effects of an established reservation
Status of the author of an established reservation

As soon as a reservation is established in accordance with guidelines 4.1 to
4.1.3, its author becomes a contracting State or contracting organization to the treaty.

Effect of the establishment of a reservation on the entry into force of a treaty

1. When atreaty has not yet entered into force, the author of a reservation shall
be included in the number of contracting States and contracting organizations
required for the treaty to enter into force once the reservation is established.

2. The author of the reservation may however be included at a date prior to the
establishment of the reservation in the number of contracting States and contracting
organizations required for the treaty to enter into force, if no contracting State or
contracting organization is opposed.

Effect of the establishment of a reservation on the status of the author asa party
to thetreaty

The establishment of a reservation constitutes its author a party to the treaty in
relation to contracting States and contracting organizations in respect of which the
reservation is established if or when the treaty isin force.

Effect of an established reservation on treaty relations

1. Areservation established with regard to another party excludes or modifies for
the reserving State or international organization in its relations with that other party
the legal effect of the provisions of the treaty to which the reservation relates or of
the treaty as a whole with respect to certain specific aspects, to the extent of the
reservation.

2. Tothe extent that an established reservation excludes the legal effect of certain
provisions of a treaty, the author of that reservation has neither rights nor
obligations under those provisions in its relations with the other parties with regard
to which the reservation is established. Those other parties shall likewise have
neither rights nor obligations under those provisions in their relations with the
author of the reservation.

3. Tothe extent that an established reservation modifies the legal effect of certain
provisions of atreaty, the author of that reservation has rights and obligations under
those provisions, as modified by the reservation, in its relations with the other
parties with regard to which the reservation is established. Those other parties shall
have rights and obligations under those provisions, as modified by the reservation,
in their relations with the author of the reservation.
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Non-reciprocal application of obligationsto which a reservation relates

Insofar as the obligations under the provisions to which the reservation relates
are not subject to reciprocal application in view of the nature of the obligations or
the object and purpose of the treaty, the content of the obligations of the parties
other than the author of the reservation remains unaffected. The content of the
obligations of those parties likewise remains unaffected when reciprocal application
is not possible because of the content of the reservation.

Interpretation of reservations

A reservation is to be interpreted in good faith, taking into account the
intention of its author as reflected primarily in the text of the reservation, as well as
the object and purpose of the treaty and the circumstances in which the reservation
was formul ated.

Effect of an objection to a valid reservation

Unless the reservation has been established with regard to an objecting State or
organization, the formulation of an objection to a valid reservation precludes the
reservation from having its intended effects as against that State or international
organization.

Effect of an objection on the entry into force of the treaty as between the author
of the objection and the author of a reservation

An objection by a contracting State or by a contracting organization to a valid
reservation does not preclude the entry into force of the treaty as between the
objecting State or organization and the reserving State or organization, except in the
case mentioned in guideline 4.3.5.

Effect of an objection to areservation that isformulated late

If a contracting State or a contracting organization to a treaty objects to a
reservation whose late formulation has been unanimously accepted in accordance
with guideline 2.3.1, the treaty shall enter into or remain in force in respect of the
reserving State or international organization without the reservation being established.

Entry into force of the treaty between the author of a reservation and the author
of an objection

The treaty enters into force between the author of a valid reservation and the
objecting contracting State or contracting organization as soon as the author of the
reservation has become a contracting State or a contracting organization in
accordance with guideline 4.2.1 and the treaty has entered into force.

Non-entry into force of thetreaty for the author of a reservation when unanimous
acceptanceisrequired

If the establishment of a reservation requires the acceptance of the reservation
by all the contracting States and contracting organizations, any objection by a
contracting State or by a contracting organization to a valid reservation precludes
the entry into force of the treaty for the reserving State or organization.
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4.3.6

4.3.7

4.3.8

Non-entry into force of the treaty as between the author of a reservation and the
author of an objection with maximum effect

An objection by a contracting State or a contracting organization to a valid
reservation precludes the entry into force of the treaty as between the objecting State
or organization and the reserving State or organization, if the objecting State or
organization has definitely expressed an intention to that effect in accordance with
guideline 2.6.7.

Effect of an objection on treaty relations

1. When a State or an international organization objecting to a valid reservation
has not opposed the entry into force of the treaty between itself and the reserving
State or organization, the provisions to which the reservation relates do not apply as
between the author of the reservation and the objecting State or organization, to the
extent of the reservation.

2. To the extent that a valid reservation purports to exclude the legal effect of
certain provisions of the treaty, when a contracting State or a contracting
organization has raised an objection to it but has not opposed the entry into force of
the treaty between itself and the author of the reservation, the objecting State or
organi zation and the author of the reservation are not bound, in their treaty relations,
by the provisions to which the reservation relates.

3. To the extent that a valid reservation purports to modify the legal effect of
certain provisions of the treaty, when a contracting State or a contracting
organization has raised an objection to it but has not opposed the entry into force of
the treaty between itself and the author of the reservation, the objecting State or
organi zation and the author of the reservation are not bound, in their treaty relations,
by the provisions of the treaty as intended to be modified by the reservation.

4.  All the provisions of the treaty other than those to which the reservation relates
shall remain applicable as between the reserving State or organization and the
objecting State or organization.

Effect of an objection on provisions other than those to which the
reservation relates

1. A provision of the treaty to which the reservation does not relate, but which
has a sufficient link with the provisions to which the reservation does relate, is not
applicable in the treaty relations between the author of the reservation and the
author of an objection formulated in accordance with guideline 3.4.2.

2. The reserving State or international organization may, within a period of
twelve months following the notification of an objection which has the effect
referred to in paragraph 1, oppose the entry into force of the treaty between itself
and the objecting State or organization. In the absence of such opposition, the treaty
shall apply between the author of the reservation and the author of the objection to
the extent provided by the reservation and the objection.

Right of the author of a valid reservation not to comply with the treaty without
the benefit of itsreservation

The author of avalid reservation is not required to comply with the provisions
of the treaty without the benefit of its reservation.
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Effect of areservation on rights and obligationsindependent of the treaty
Absence of effect on rights and obligations under other treaties

A reservation, acceptance of a reservation or objection to a reservation neither
modifies nor excludes any rights and obligations of their authors under other treaties
to which they are parties.

Absence of effect on rights and obligations under customary international law

A reservation to a treaty provision which reflects a rule of customary
international law does not of itself affect the rights and obligations under that rule,
which shall continue to apply as such between the reserving State or organization
and other States or international organizations which are bound by that rule.

Absence of effect on a peremptory norm of general international law (jus cogens)

1. A reservation to a treaty provision which reflects a peremptory norm of
general international law (jus cogens) does not affect the binding nature of that
norm, which shall continue to apply as such between the reserving State or
organization and other States or international organizations.

2. A reservation cannot exclude or modify the legal effect of atreaty in a manner
contrary to a peremptory norm of general international law.

Consequences of an invalid reservation
Nullity of an invalid reservation

A reservation that does not meet the conditions of formal validity and
permissibility set out in Parts 2 and 3 of the Guide to Practice is null and void, and
therefore devoid of any legal effect.

Reactionsto areservation considered invalid

1. The nullity of an invalid reservation does not depend on the objection or the
acceptance by a contracting State or a contracting organization.

2. Nevertheless, a State or an international organization which considers that a
reservation isinvalid should formulate a reasoned objection as soon as possible.

Status of the author of an invalid reservation in relation to the treaty

1. The status of the author of an invalid reservation in relation to a treaty depends
on the intention expressed by the reserving State or international organization on
whether it intends to be bound by the treaty without the benefit of the reservation or
whether it considers that it is not bound by the treaty.

2. Unless the author of the invalid reservation has expressed a contrary intention
or such an intention is otherwise established, it is considered a contracting State or a
contracting organization without the benefit of the reservation.

3. Notwithstanding paragraphs 1 and 2, the author of the invalid reservation may
express at any time its intention not to be bound by the treaty without the benefit of
the reservation.
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4. If atreaty monitoring body expresses the view that areservation isinvalid and
the reserving State or international organization intends not to be bound by the
treaty without the benefit of the reservation, it should express its intention to that
effect within a period of twelve months from the date at which the treaty monitoring
body made its assessment.

Absence of effect of areservation on therelations between the other partiesto
thetreaty

A reservation does not modify the provisions of the treaty for the other parties
to the treaty inter se.

Effect of interpretative declarations
Clarification of thetermsof thetreaty by an interpretative declaration

1. An interpretative declaration does not modify treaty obligations. It may only
specify or clarify the meaning or scope which its author attributes to a treaty or to
certain provisions thereof and may, as appropriate, constitute an element to be taken
into account in interpreting the treaty in accordance with the general rule of
interpretation of treaties.

2. Ininterpreting the treaty, account shall also be taken, as appropriate, of the
approval of, or opposition to, the interpretative declaration, by other contracting
States or contracting organizations.

Effect of the modification or the withdrawal of an inter pretative declar ation

The modification or the withdrawal of an interpretative declaration may not
produce the effects provided for in draft guideline 4.7.1 to the extent that other
contracting States or contracting organizations have relied upon the initial
declaration.

Effect of an inter pretative declaration approved by all the contracting States and
contracting or ganizations

An interpretative declaration that has been approved by all the contracting
States and contracting organizations may constitute an agreement regarding the
interpretation of the treaty.

Reser vations, acceptances of reservations, objectionsto
reservations, and interpretative declarationsin cases of
succession of States

Reservations in cases of succession of States
Newly independent States

1. When a newly independent State establishes its status as a party or as a
contracting State to a multilateral treaty by a notification of succession, it shall be
considered as maintaining any reservation to that treaty which was applicable at the
date of the succession of States in respect of the territory to which the succession of
States relates unless, when making the notification of succession, it expresses a

29/40



A/68/464

30/40

512

513

contrary intention or formulates a reservation which relates to the same subject
matter as that reservation.

2. When making a notification of succession establishing its status as a party or
as a contracting State to a multilateral treaty, a newly independent State may
formulate a reservation unless the reservation is one the formulation of which would
be excluded by the provisions of subparagraph (a), (b) or (c) of guideline 3.1.

3. When a newly independent State formulates a reservation in conformity with
paragraph 2, the relevant rules set out in Part 2 (Procedure) of the Guide to Practice
apply in respect of that reservation.

4.  For the purposes of this Part of the Guide to Practice, “newly independent
State” means a successor State the territory of which immediately before the date of
the succession of States was a dependent territory for the international relations of
which the predecessor State was responsible.

Uniting or separation of States

1. Subject to the provisions of guideline 5.1.3, a successor State which is a party
to a treaty as the result of a uniting or separation of States shall be considered as
maintaining any reservation to the treaty which was applicable at the date of the
succession of States in respect of the territory to which the succession of States
relates, unless it expresses its intention not to maintain one or more reservations of
the predecessor State at the time of the succession.

2. A successor State which is a party to a treaty as the result of a uniting or
separation of States may neither formulate a new reservation nor widen the scope of
areservation that is maintained.

3. When a successor State formed from a uniting or separation of States makes a
notification whereby it establishes its status as a contracting State to a treaty which,
at the date of the succession of States, was not in force for the predecessor State but
to which the predecessor State was a contracting State, that State shall be considered
as maintaining any reservation to the treaty which was applicable at the date of the
succession of States in respect of the territory to which the succession of States
relates, unless it expresses a contrary intention when making the notification or
formulates a reservation which relates to the same subject matter as that reservation.
That successor State may formulate a new reservation to the treaty.

4. A successor State may formulate a reservation in accordance with paragraph 3
only if the reservation is one the formulation of which would not be excluded by the
provisions of subparagraph (a), (b) or (c) of guideline 3.1. The relevant rules set out
in Part 2 (Procedure) of the Guide to Practice apply in respect of that reservation.

Irrelevance of certain reservationsin casesinvolving a uniting of States

When, following a uniting of two or more States, atreaty in force at the date of
the succession of States in respect of any of them continues in force in respect of the
successor State, such reservations as may have been formulated by any such State
which, at the date of the succession of States, was a contracting State in respect of
which the treaty was not in force shall not be maintained.
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Maintenance of theterritorial scope of reservations formulated by the
predecessor Sate

Subject to the provisions of guideline 5.1.5, a reservation considered as being
maintained in conformity with guideline 5.1.1, paragraph 1, or guideline 5.1.2,
paragraph 1 or 3, shall retain the territorial scope that it had at the date of the
succession of States, unless the successor State expresses a contrary intention.

Territorial scope of reservationsin casesinvolving a uniting of States

1.  When, following a uniting of two or more States, atreaty in force at the date of
the succession of States in respect of only one of the States forming the successor
State becomes applicable to a part of the territory of that State to which it did not
apply previously, any reservation considered as being maintained by the successor
State shall apply to that territory unless:

(@) the successor State expresses a contrary intention when making the
notification extending the territorial scope of the treaty; or

(b) the nature or purpose of the reservation is such that the reservation
cannot be extended beyond the territory to which it was applicable at the date of the
succession of States.

2. When, following a uniting of two or more States, a treaty in force at the date of
the succession of States in respect of two or more of the uniting States becomes
applicable to a part of the territory of the successor State to which it did not apply at
the date of the succession of States, no reservation shall extend to that territory
unless:

(@) an identical reservation has been formulated by each of those States in
respect of which the treaty was in force at the date of the succession of States;

(b) the successor State expresses a different intention when making the
notification extending the territorial scope of the treaty; or

(c) acontrary intention otherwise becomes apparent from the circumstances
surrounding that State’s succession to the treaty.

3. A notification purporting to extend the territorial scope of a reservation in
accordance with paragraph 2 (b) shall be without effect if such an extension would
give rise to the application of contradictory reservations to the same territory.

4. The provisions of paragraphs 1 to 3 apply mutatis mutandis to reservations
considered as being maintained by a successor State that is a contracting State,
following a uniting of States, to a treaty which was not in force for any of the
uniting States at the date of the succession of States but to which one or more of
those States were contracting States at that date, when the treaty becomes applicable
to a part of the territory of the successor State to which it did not apply at the date of
the succession of States.

Territorial scope of reservations of the successor State in cases of succession
involving part of territory

When, as a result of a succession of States involving part of the territory of a
State, a treaty to which the successor State is a contracting State becomes applicable
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to that territory, any reservation to the treaty formulated previously by that State
shall also apply to that territory as from the date of the succession of States unless:

(a) thesuccessor State expresses a contrary intention; or

(b) it appears from the reservation that its scope was limited to the territory
of the successor State that was within its borders prior to the date of the succession
of States, or to a part of this territory.

Timing of the effects of non-maintenance by a successor State of a reservation
formulated by the predecessor State

The non-maintenance, in conformity with guideline 5.1.1 or 5.1.2, by the
successor State of a reservation formulated by the predecessor State becomes
operative in relation to another contracting State or a contracting organization only
when notice of it has been received by that State or organization.

L ate formulation of a reservation by a successor State
A reservation shall be considered as late if it is formul ated:

(@ by a newly independent State after it has made a notification of
succession to the treaty;

(b) by a successor State other than a newly independent State after it has
made a notification establishing its status as a contracting State to a treaty which, at
the date of the succession of States, was not in force for the predecessor State but in
respect of which the predecessor State was a contracting State; or

(c) by asuccessor State other than a newly independent State in respect of a
treaty which, following the succession of States, continuesin force for that State.

Objectionsto reservationsin cases of succession of States

Maintenance by the successor State of objections formulated by the
predecessor Sate

Subject to the provisions of guideline 5.2.2, a successor State shall be
considered as maintaining any objection formulated by the predecessor State to a
reservation formulated by a contracting State or contracting organization, unless it
expresses a contrary intention at the time of the succession.

Irrelevance of certain objectionsin casesinvolving a uniting of States

1.  When, following a uniting of two or more States, atreaty in force at the date of
the succession of States in respect of any of them continues in force in respect of the
State so formed, such objections to a reservation as may have been formulated by
any of those States in respect of which the treaty was not in force on the date of the
succession of States shall not be maintained.

2. When, following a uniting of two or more States, the successor State is a
contracting State to a treaty to which it has maintained reservations in conformity
with guideline 5.1.1 or 5.1.2, objections to a reservation made by another
contracting State or a contracting organization shall not be maintained if the
reservation is identical or equivalent to a reservation which the successor State itself
has maintai ned.
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M aintenance of objectionsto reservations of the predecessor Sate

When a reservation formulated by the predecessor State is considered as being
maintained by the successor State in conformity with guideline 5.1.1 or 5.1.2, any
objection to that reservation formulated by another contracting State or by a
contracting organization shall be considered as being maintained in respect of the
successor State.

Reservations of the predecessor State to which no objections have been made

When a reservation formulated by the predecessor State is considered as being
maintained by the successor State in conformity with guideline 5.1.1 or 5.1.2, a
State or an international organization that had not formulated an objection to the
reservation in respect of the predecessor State may not object to it in respect of the
successor State, unless:

(@) the time period for formulating an objection has not yet expired at the
date of the succession of States and the objection is made within that time period; or

(b) theterritorial extension of the treaty radically changes the conditions for
the operation of the reservation.

Right of a successor State to formulate objectionsto reservations

1. When making a notification of succession establishing its status as a
contracting State, a newly independent State may, in accordance with the relevant
guidelines, formulate an objection to reservations formulated by a contracting State
or a contracting organization, even if the predecessor State made no such objection.

2. A successor State, other than a newly independent State, shall also have the
right provided for in paragraph 1 when making a notification establishing its status
as a contracting State to a treaty which, at the date of the succession of States, was
not in force for the predecessor State but in respect of which the predecessor State
was a contracting State.

3. Theright referred to in paragraphs 1 and 2 is nonetheless excluded in the case
of treaties falling under guidelines 2.8.7 and 4.1.2.

Objections by a successor Sate other than a newly independent State in respect
of which atreaty continuesin force

A successor State, other than a newly independent State, in respect of which a
treaty continues in force following a succession of States may not formulate an
objection to areservation to which the predecessor State had not objected, unless the
time period for formulating an objection has not yet expired at the date of the
succession of States and the objection is made within that time period.

Acceptances of reservationsin cases of succession of States

M aintenance by a newly independent State of express acceptances formulated by
the predecessor State

When a newly independent State establishes its status as a contracting State to
a treaty, it shall be considered as maintaining any express acceptance by the
predecessor State of a reservation formulated by a contracting State or by a
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contracting organization, unless it expresses a contrary intention within twelve
months of the date of the notification of succession.

Maintenance by a successor State other than a newly independent State of
express acceptances formulated by the predecessor State

1. A successor State, other than a newly independent State, in respect of which a
treaty continues in force following a succession of States shall be considered as
maintaining any express acceptance by the predecessor State of a reservation
formulated by a contracting State or by a contracting organization.

2. When making a notification of succession establishing its status as a
contracting State to a treaty which, on the date of the succession of States, was not
in force for the predecessor State but to which the predecessor State was a
contracting State, a successor State other than a newly independent State shall be
considered as maintaining any express acceptance by the predecessor State of a
reservation formulated by a contracting State or by a contracting organization,
unless it expresses a contrary intention within twelve months of the date of the
notification of succession.

Timing of the effects of non-maintenance by a successor State of an express
acceptance formulated by the predecessor Sate

The non-maintenance, in conformity with guideline 5.3.1 or guideline 5.3.2,
paragraph 2, by the successor State of the express acceptance by the predecessor
State of areservation formulated by a contracting State or a contracting organization
becomes operative in relation to a contracting State or a contracting organization
only when notice of it has been received by that State or that organization.

L egal effects of reservations, acceptances and objectionsin cases of succession
of States

1. Reservations, acceptances and objections considered as being maintained
pursuant to the guidelines contained in this Part of the Guide to Practice shall
continue to produce their legal effects in conformity with the provisions of Part 4 of
the Guide.

2. Part 4 of the Guide to Practice is also applicable, mutatis mutandis, to new
reservations, acceptances and objections formulated by a successor State in
conformity with the provisions of the present Part of the Guide.

Interpretative declarations in cases of succession of States

1. A successor State should clarify its position concerning interpretative
declarations formulated by the predecessor State. In the absence of such
clarification, a successor State shall be considered as maintaining the interpretative
declarations of the predecessor State.

2. Paragraph 1 is without prejudice to cases in which the successor State has
demonstrated, by its conduct, its intention to maintain or to reject an interpretative
declaration formulated by the predecessor State.
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Draft resolution 11
Report of the International Law Commission on thework of its
sixty-fifth session

The General Assembly,

Having considered the report of the International Law Commission on the
work of its sixty-fifth session,

Emphasizing the importance of furthering the progressive development and
codification of international law as a means of implementing the purposes and
principles set forth in the Charter of the United Nations and in the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations,2

Recognizing the desirability of referring legal and drafting questions to the
Sixth Committee, including topics that might be submitted to the International Law
Commission for closer examination, and of enabling the Sixth Committee and the
Commission to enhance further their contribution to the progressive development
and codification of international law,

Recalling the need to keep under review those topics of international law
which, given their new or renewed interest for the international community, may be
suitable for the progressive development and codification of international law and
therefore may be included in the future programme of work of the International Law
Commission,

Recalling also the role of Member States in submitting proposals for new
topics for the consideration of the International Law Commission, and noting in this
regard the recommendation of the Commission that such proposals be accompanied
by a statement of reasons,

Reaffirming the importance for the successful work of the International Law
Commission of the information provided by Member States concerning their views
and practice,

Recognizing the importance of the work of the special rapporteurs of the
International Law Commission,

Welcoming the holding of the International Law Seminar, which in 2014 will
commemorate its fiftieth anniversary, and noting with appreciation the voluntary
contributions made to the United Nations Trust Fund for the International Law
Seminar,

Acknowledging the importance of facilitating the timely publication of the
Yearbook of the International Law Commission and of eliminating the backlog,

Sressing the usefulness of focusing and structuring the debate on the report of
the International Law Commission in the Sixth Committee in such a manner that
conditions are provided for concentrated attention to each of the main topics dealt
with in the report and for discussions on specific topics,

1 Official Records of the General Assembly, Sixty-eighth Session, Supplement No. 10 (A/68/10).
2 Resolution 2625 (XXV), annex.
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Wishing to enhance further, in the context of the revitalization of the debate on
the report of the International Law Commission, the interaction between the Sixth
Committee as a body of governmental representatives and the Commission as a
body of independent legal experts, with a view to improving the dialogue between
the two bodies,

Welcoming initiatives to hold interactive debates, panel discussions and
question time in the Sixth Committee, as envisaged in General Assembly resolution
58/316 of 1 July 2004 on further measures for the revitalization of the work of the
Assembly,

1. Takes note of the report of the International Law Commission on the
work of its sixty-fifth session;*

2.  Expresses its appreciation to the International Law Commission for the
work accomplished at its sixty-fifth session;

3. Recommends that the International Law Commission continue its work
on the topics in its current programme, taking into account the comments and
observations of Governments, whether submitted in writing or expressed orally in
debates in the Sixth Committee;

4. Draws the attention of Governments to the importance for the
International Law Commission of having their views on the various aspects of the
topics on the agenda of the Commission, in particular on all the specific issues
identified in chapter Il of its report, regarding:

(@ Immunity of State officials from foreign criminal jurisdiction;
(b) Formation and evidence of customary international law;

(c) Provisional application of treaties;

(d) Protection of the environment in relation to armed conflicts;

5. Also draws the attention of Governments to the importance for the
International Law Commission of having their comments and observations by
1 January 2014 on the draft articles and commentaries on the topic “Expulsion of
aliens” adopted on first reading by the Commission at its sixty-fourth session;3

6. Takes note of the decision of the International Law Commission to
include the topics “ Protection of the environment in relation to armed conflicts” and
“Protection of the atmosphere” in its programme of work,4 and encourages the
Commission to continue the examination of the topics that are in its long-term
programme of work;

7.  Invites the International Law Commission to continue to give priority to
the topics “Immunity of State officials from foreign criminal jurisdiction” and “The
obligation to extradite or prosecute (aut dedere aut judicare)”;

3 Official Records of the General Assembly, Sixty-seventh Session, Supplement No. 10 (A/67/10),
para. 43.
4 1bid., Sixty-eighth Session, Supplement No. 10 (A/68/10), paras. 167 and 168.
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8.  Takes note of paragraphs 169 and 170 of the report of the International
Law Commission, and notes in particular the inclusion of the topic “Crimes against
humanity” in the long-term programme of work of the Commission;>

9. Also takes note of paragraph 181 of the report of the International Law
Commission, and requests the Secretary-General to continue his efforts to identify
concrete options for support for the work of special rapporteurs, additional to those
provided under General Assembly resolution 56/272 of 27 March 2002;

10. Wkelcomes the efforts of the International Law Commission to improve its
methods of work,® and encourages the Commission to continue this practice;

11. Decides to revert to the consideration of the recommendation contained
in paragraph 388 of the report of the International Law Commission on the work of
its sixty-third session? during the sixty-ninth session of the General Assembly;

12. Invites the International Law Commission to continue to take measures to
enhance its efficiency and productivity and to consider making proposals to Member
States to that end,;

13. Encourages the International Law Commission to continue to take cost-
saving measures at its future sessions, without prejudice to the efficiency and
effectiveness of its work;

14. Takes note of paragraph 192 of the report of the International Law
Commission, and decides that the next session of the Commission shall be held at
the United Nations Office at Geneva from 5 May to 6 June and from 7 July to
8 August 2014;

15. Sresses the desirability of further enhancing the dialogue between the
International Law Commission and the Sixth Committee at the sixty-ninth session of
the General Assembly, and in this context encourages, inter alia, the continued
practice of informal consultations in the form of discussions between the members
of the Sixth Committee and the members of the Commission attending the sixty-
ninth session of the Assembly;

16. Encourages delegations, during the debate on the report of the
International Law Commission, to adhere as far as possible to the structured work
programme agreed to by the Sixth Committee and to consider presenting concise
and focused statements;

17. Encourages Member States to consider being represented at the level of
legal adviser during the first week in which the report of the International Law
Commission is discussed in the Sixth Committee (International Law Week) to
enable high-level discussions on issues of international law;

18. Requests the International Law Commission to continue to pay special
attention to indicating in its annual report, for each topic, any specific issues on
which expressions of views by Governments, either in the Sixth Committee or in

5 The inclusion of the topic was guided by the criteria for selection of the topics adopted by the
Commission in 1998 (Official Records of the General Assembly, Fifty-third Session, Supplement
No. 10 and corrigendum (A/53/10 and Corr.1), para. 553).

6 Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 10 (A/66/10),
paras. 370-388.

7 Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 10 (A/66/10).
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written form, would be of particular interest in providing effective guidance for the
Commission in its further work;

19. Takes note of paragraphs 193 to 198 of the report of the International
Law Commission® with regard to cooperation and interaction with other bodies, and
encourages the Commission to continue the implementation of articles 16 (e), 25
and 26 of its statute in order to further strengthen cooperation between the
Commission and other bodies concerned with international law, having in mind the
usefulness of such cooperation;

20. Notes that consulting with national organizations and individual experts
concerned with international law may assist Governments in considering whether to
make comments and observations on drafts submitted by the International Law
Commission and in formulating their comments and observations;

21. Reaffirms its previous decisions concerning the indispensable role of the
Codification Division of the Office of Legal Affairs of the Secretariat in providing
assistance to the International Law Commission, including in the preparation of
memorandums and studies on topics on the agenda of the Commission;

22. Also reaffirms its previous decisions concerning the documentation and
summary records of the International Law Commission;8

23. Welcomes the institutionalization of the practice of the Secretariat to
include the provisional summary records on the website relating to the work of the
International Law Commission;

24. gresses the need to expedite the preparation of the summary records of
the International Law Commission, and welcomes the experimental measures taken
to streamline the processing of summary records during the sixty-fifth session of the
Commission;®

25. Takes note of paragraph 188 of the report of the International Law
Commission, stresses the unique value of the Yearbook of the International Law
Commission, and requests the Secretary-General to ensure its timely publication in
all official languages;

26. Further takes note of paragraph 188 of the report of the International
Law Commission, expresses its appreciation to Governments that have made
voluntary contributions to the trust fund on the backlog relating to the Yearbook of
the International Law Commission, and encourages further contributions to the trust
fund;

27. Takes note of paragraph 189 of the report of the International Law
Commission, expresses its satisfaction with the remarkable progress achieved in the
past few years in reducing the backlog of the Yearbook of the International Law
Commission in all six languages, and welcomes the efforts made by the Division of
Conference Management of the United Nations Office at Geneva, especialy its
Editing Section, in effectively implementing relevant resolutions of the General
Assembly calling for the reduction of the backlog;

8 See resolutions 32/151, para. 10, and 37/111, para. 5, and all subsequent resolutions on the
annual reports of the International Law Commission to the General Assembly.

9 Official Records of the General Assembly, Sixty-eighth Session, Supplement No. 10 (A/68/10),
para. 183.
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28. Further takes note of paragraph 189 of the report of the International
Law Commission, encourages the Division of Conference Management to provide
continuous necessary support to the Editing Section in advancing the Yearbook of
the International Law Commission, and requests that updates on progress made in
this respect be provided to the Commission on aregular basis;

29. Takes note of paragraphs 184 and 185 of the report of the International
Law Commission, underlines the importance of the publications of the Codification
Division to the work of the Commission, and requests the Secretary-Genera to
continue to publish the Work of the International Law Commission in all six official
languages at the beginning of each quinquennium, the Reports of International
Arbitral Awards in English or French and the Summaries of the Judgments, Advisory
Opinions and Orders of the International Court of Justice in all six official
languages every five years;

30. Welcomes the continuous efforts of the Codification Division to maintain
and improve the website relating to the work of the International Law Commission;

31. Expresses the hope that the International Law Seminar will continue to
be held in connection with the sessions of the International Law Commission and
that an increasing number of participants representing the principal legal systems of
the world, including in particular those from developing countries, will be given the
opportunity to attend the Seminar, as well as delegates to the Sixth Committee, and
appeals to States to continue to make urgently needed voluntary contributions to the
United Nations Trust Fund for the International Law Seminar;

32. Takes note with appreciation of paragraphs 216 to 218 of the report of
the International Law Commission and, in particular, the decision of the
Commission to organize a commemoration of the fiftieth anniversary of the
International Law Seminar;

33. Requests the Secretary-General to provide the International Law Seminar
with adequate services, including interpretation, as required, and encourages him to
continue to consider ways to improve the structure and content of the Seminar;

34. Underlines the importance of the records and topical summary of the
debate in the Sixth Committee for the deliberations of the International Law
Commission, and in this regard requests the Secretary-General to forward to the
Commission, for its attention, the records of the debate on the report of the
Commission at the sixty-eighth session of the General Assembly, together with such
written statements as delegations may circulate in conjunction with their oral
statements, and to prepare and distribute a topical summary of the debate, following
established practice;

35. Requests the Secretariat to circulate to States, as soon as possible after
the conclusion of the session of the International Law Commission, chapter Il of its
report containing a summary of the work of that session, chapter IIl containing the
specific issues on which the views of Governments would be of particular interest to
the Commission and the draft articles adopted on either first or second reading by
the Commission;

36. Also requests the Secretariat to make the complete report of the
International Law Commission available as soon as possible after the conclusion of
the session of the Commission for the consideration of Member States with due
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anticipation and no later than the prescribed time limit for reports in the General
Assembly;

37. Encourages the International Law Commission to continue to consider
ways in which specific issues on which the views of Governments would be of
particular interest to the Commission could be framed so as to help Governments to
have a better appreciation of the issues on which responses are required,;

38. Recommends that the debate on the report of the International Law
Commission at the sixty-ninth session of the General Assembly commence on
27 October 2014.
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