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Letter of transmittal
19 August 2005
Sir,

It is with pleasure that | transmit the annual report of the Committee on the Elimination
of Racial Discrimination.

The International Convention on the Elimimatiof All Forms of Racial Discrimination,
which has now been ratified by 170 Stammstitutes the normative basis upon which
international efforts to eliminatacial discrimination should be built.

During the past year, the Committee continued with a significant workload in terms of
the examination of States padieeports (discussed in chaptl) in addition to other related
activities. The Committee also examined tieadion of several @tes parties under its
early warning and urgent procedures (sesptdr 11) and under its follow-up procedure
(see chapter IV). In order to continue itssideration of subjects of general interest, the
Committee held a thematic discussion on the gméon of genocide at its sixty-sixth session,
which was attended by your Special Advisarthe Prevention of Genocide, and adopted a
declaration on this issue (see chapter VIA}.its sixty-seventh session, the Committee followed
up on the declaration and adopted a decisiortifgerg indicators of sgtematic and massive
patterns of racial discriminain (see chapter Il). The Committee also adopted during the same
session its thirty-first general recommendatidrich concerns the prevention of racial
discrimination in the administration and functiogiof the criminal justice system. It also
discussed the issue of multiculturalism in a general debate at both its sixty-sixth and
sixty-seventh sessions.

As important as the Committee’s contributions have been to date, there is obviously
some room for improvement. At present, onlyStétes parties (see annex I) have made the
optional declaration recognizing the Committesdsnpetence to receive communications under
article 14 of the Convention anas a consequence, the indivilobeammunications procedure is
underutilized, as indeed is also theer-State complats procedure.

Furthermore, only 39 States parties have sodfified the amendments to article 8 of the
Convention adopted at the Fourteenth Meetin8tates Parties (see annex |), despite repeated
calls from the General Assembly to do so.e3éamendments provide, inter alia, for the
financing of the Committee from the regular budget of the United Nations. The Committee
appeals to States parties thatve not yet done so to considnaking the declaration under
article 14 and ratifying the amendnteno article 8 of the Convention.

The Committee remains committed to a continual process of reflection on and
improvement of its working methods, with the afrmaximizing its effectiveness. In this
connection, the Committee adopted terms of refardor the mandate of the coordinator on

His Excellency Mr. Kofi Annan
Secretary-General of the United Nations
New York



follow-up to its conclusions anmgécommendations (see chapter XllIl). Furthermore, at its
sixty-seventh session, it adopted a procedur&ftmwing up its Opinions adopted pursuant to
article 14, paragraph 7, of the Convention (Ge&pter VI). During the same session, the
Committee also discussed the reform of the treaty body system (see chapter XIV).

At the present time, perhaps more than ever, there is a pressing need for the
United Nations human rights bodies to ensua their activities contribute to the harmonious
and equitable coexistence of peo@sl nations. In this sense, | wish to assure you once again,
on behalf of all the members of the Committeeguf determination to continue working for the
promotion of the implementatiasf the Convention and to suppait activities that contribute to
combating racism, racial discrimiti@n and xenophobia throughout the world.

I have no doubt that the dedication gmdfessionalism of the members of the
Committee, as well as the pluralistic and multidisciplinary nature of their contributions, will
ensure that the work of the Committee contributes significantly to the implementation of both the
Convention and the follow-up to the World Cerégnce against RacisiRacial Discrimination,
Xenophobia and Related Intolerance in the years ahead.

Please accept, Sir, the assaemof my highest consideration.

Ggned): Mario Yutzis
Chairman
Committee on the Elimination
of Racial Discrimination



. ORGANIZATIONAL AND RELATED MATTERS

A. Statespartiesto thelnternational Convention on the
Elimination of All Forms of Racial Discrimination

1. As at 19August 2005, the closing date of the sixty-seventh session of the Committee on
the Elimination of Racial Bicrimination, there were 1®&ates parties to the International
Convention on the Elimination of All Forms Biacial Discrimination, which was adopted by

the General Assembly in resolution 2106A (X€)21 December 1965 and opened for signature
and ratification in New Yk on 7 March 1966. The Convention entered into force

on 4 January 1969 in accordance with the provisions of its article 19.

2. By the closing date of the sixty-seventh sessiomwf4iée 170 States parties to the
Convention had made the declioa envisaged in article 14, paraph 1, of the Convention.
Article 14 of the Convention ¢gred into force on 3 December 1982, following the deposit with
the Secretary-General of the tenth declaratmognizing the competence of the Committee to
receive and consider communications from indiviswa groups of indinduals who claim to be
victims of a violation by the State party concerned of any of the rights set forth in the
Convention. Lists of States parties to @@nvention and of thosghich have made the
declaration under article 14 arentained in annex | to the present report, as is a list of

the 39 States parties that have acceptedriendments to the Convention adopted at the
Fourteenth Meeting of States Parties, as audgust 2005.

B. Sessionsand agendas

3. The Committee on the Elimination of Racial Discrimination held two regular sessions
in 2005. The sixty-sixth (1672rtd 1701st meetings) and sixty-seve(iti02ndto

1732nd meetings) sessions were held atiiméed Nations Office at Geneva from B&bruary

to 11March 2005 and from 2 to 1®ugust 2005 respectively.

4. The agendas of the sixty-sixth and sixty-seventh sessions, as adopted by the Committee,
are reproduced in annex Il

C. Membership and attendance

5. The list of members of the Committee for 2005-280#s follows:

Name of member Country of nationality Term expires
19 January

Mr. Mahmoud ABOUL-NASR Egypt 2006

Mr. Nourredine AMIR Algeria 2006

Mr. Alexei S. AVTONOMOV Russian Federation 2008

Mr. Ralph F. BOYD Jr. United States of America 2008

Mr. José Francisco CALI TZAY Guatemala 2008



Ms. Fatimata-Binta Victoire DAH Burkina Faso 2008
Mr. Régis de GOUTTES France 2006
Mr. Kurt HERNDL Austria 2006
Ms. Patricia Nozipho JANUARY-BARDILL  South Africa 2008
Mr. Morten KJAERUM Denmark 2006
Mr. José A. LINDGREN ALVES Brazil 2006
Mr. Raghavan Vasudevan PILLAI India 2008
Mr. Agha SHAHI Pakistan 2006
Mr. Linos Alexander SICILIANOS Greece 2006
Mr. TANG Chengyuan China 2008
Mr. Patrick THORNBERRY United Kingdom of 2006

Mr

Mr

6.

7.

. Luis VALENCIA RODRIGUEZ

. Mario Jorge YUTZIS

Great Britain and
Northern Ireland

Ecuador 2008

Argentina 2008

All members of the Committee attended the sixty-sixth and sixty-sesesgions.

D. Officersof the Committee

At its 1613th meeting (sixty-fourth session), on 23 February 2004, the Committee elected
the Chairperson, Vice-Chairpersons and Rajgporas listed below in accordance with
article 10, paragraph 2, of the Conventifmm,the terms indicated in brackets.

Chairperson:

Vice-Chairpersons:

Rapporteur:

Mr. Mario Yutzis (2004-2006)

Ms. PatiacNozipho January-Bardill (2004-2006)
Mr. Raghavaivasudevan Pillai (2004-2006)
Mr. AlexandelLinos Sicilianos (2004-2006)

Mr. Patk Thornberry (2004-2006)



E. Cooperation with the International Labour Organization, the Office of
the United Nations High Commissioner for Refugees, the United Nations
Educational, Scientific and Cultural Organization, the International
Law Commission, the Special Rapporteur of the Commission on
Human Rightson theright of everyoneto the highest attainable
standard of physical and mental health and the Sub-Commission
on the Promotion and Protection of Human Rights

8. In accordance with Committee decision 2 (VI) of 21 August 1972 concerning
cooperation with the Intertianal Labour Organization (ILO) and the United Nations
Educational, Scientific an@ultural Organization (UNESCO)both organizations were invited
to attend the sessions of the Committee. Cterdisvith the Committee’s recent practice, the
Office of the United Nations High Commissiorier Refugees (UNHCR) was also invited to
attend.

9. Reports of the ILO Committee of Exmedn the Application of Conventions and
Recommendations submitted to the Internationaloua Conference were e available to the
members of the Committee on the EliminatiorRakcial Discrimination, in accordance with
arrangements for cooperation betw#astwo committees. The Committee took note

with appreciation of the reports the Committee of Experts, in particular of those sections
which dealt with the application of the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111) and the Indigenous and Tribal Peoples Convention, 1989
(No. 169), as well as other informationtire reports relevant to its activities.

10. UNHCR submits comments to the memberhefCommittee on all States parties whose
reports are being examined when UNHCR isv/aan the country concerned. These comments
make reference to the human rights of refugasglum-seekers, returnees (former refugees),
stateless persons and other categoriggergons of concern to UNHCR. UNHCR
representatives attend the sessions of the Coaevatid report back on any issues of concern
raised by Committee members. At the countrelealthough there is no systematic follow-up
to the implementation of the Committee’s concluding observations and recommendations in
the 130 UNHCR field operations, these are lady included in activities designed to
mainstream human rights in their programmes.

11. Mr. Paul Hunt, Special Rporteur of the Commission on Human Rights on the right of
everyone to the highest attainable standdughysical and mentdlealth, addressed the
Committee at its 1698th meeting (sixty-sixth session), Bra@&h2005,and a fruitful discussion
ensued on ways to enhance cooperation with the Committee.

12. In a letter dated 29 Julp@5 addressed to the Committee, Mstoanella-lulia Motoc,
Chairperson of the sessional working graumgthe administration of justice of the

Sub-Commission on the Promotion and Protectiodwhan Rights, requested the views of the
Committee regarding the usefulness of an in-depth study on the implementation in practice of the
right to an effective remedy. The Chairperson conveyed the view that such a study would be
very helpful to the work of the Committee, in particular if, among other issues, it addressed the
question of remedies in relation to the rightsnaligenous peoples, including their rights to land.

13. In the course of their brief diakog with members of the Sub-Commission
on 3 August 2005, Mr. de GouttesdaMr. Sicilianos drew their attéion, in particular, to the



forthcoming discussion by the Committee of draft general recommendation XXXI on the
prevention of racial discrimination in the admtragion and functioning of the criminal justice
system (see chapter IX).

F. Other matters

14. The United Nations High Commissioner HFuman Rights addressed the Committee

at its 1678th meeting (sixty-sixth sessiam),24 February 2005. Recalling that racial
discrimination persisted in the functioning of the penal system and in the application of the law
in some States, as well as in the actions #itd@es of institutions anchdividuals responsible

for law enforcement, the High Commissiomezlcomed the draft geeral recommendation on

the prevention of racial discrimination in thenadistration and functioning of the system of
justice that was to be discussed by @ommittee during its sixty-sixth session. The

High Commissioner also welcoméuke forthcoming thematic discussion on the prevention of
genocide. She underlined that close coapen between the Special Adviser to the
Secretary-General on the Prevention of Genocide and the Committee, as well as with other treaty
bodies and the special procedures of the Comamszn Human Rights, was essential to help the
Special Adviser better understand complex sibna, and thus be in a position to suggest
appropriate action. Furthermotee High Commissioner stressibat every State party should

be able to show and explain to the Committeeptieventive strategies it had in place, and the
institutions it had established to provide special protection to those at risk.

15. Ms. Maria-Francisca lze-Qhia, Officer-in-Charge of th&nited Nations Office of the

High Commissioner for Human Rights, adssed the Committee at its 1702nd meeting
(sixty-seventh session), on 2 August 2005. Shessrkethat the Office followed with particular
interest the activities of theommittee under article 14 of ti@onvention and hoped that the
impact of its jurisprudence at the regional antlomal levels would increas She welcomed the
forthcoming discussion of the Committee on the establishment of a procedure for following up
on Opinions adopted under article 14 of @@nvention. Ms. Ize-Charrin informed the
Committee that the Office had been actively engaged in strengthening the implementation of
recommendations of treaty bodies through vartoaising projects, including a subregional
workshop in Cairo on follow-up to conclumj observations of the Committee and of the
Committee on the Elimination of Discriminatiagainst Women due to take place from 5

to 8 December 2005. Ms. Ize-Charrin then referred to the Plan of Action adopted by the

High Commissioner for Human Rights and emphessim particular the proposals relating to a
unified standing treaty body. She stressedttimtigh Commissioner would be very grateful to
have the initial reactionaf the Committee to these proposals (see chapter XIII for a report of the
discussion of the Committee on this issue).

G. Adoption of the report

16.  Atits 1732nd meeting, held on 19 August 2@08,Committee adopted its annual report
to the General Assembly.

Note

! Official Records of the General Assembly, Twenty-seventh Session, Supplement No. 18
(A/8718), chap. IX, sect. B.



[I. PREVENTION OF RACIAL DISCRIMINATION, INCLUDING
EARLY WARNING AND URGENT PROCEDURES

17. The Committee, at its 979th meeting,ldnMarch 1993, adopted a working paper to

guide it in its future work concerning possible measures to prevent, as well as more effectively
respond to, violations of the ConventibrThe Committee noted in its working paper that efforts
to prevent serious violations of the Interpall Convention on the Elimaion of All Forms of
Racial Discrimination would include eanyarning measures anagent procedures.

18. The following decisions were adoptagthe Committee under the early warning and
urgent procedures at its sixty-sixth session:

Decision 1 (66) on the New Zealand For eshore and Seabed Act 2004

1. The Committee has reviewed, undee#sly warning and urgent action
procedure, the compatibility of the Newaland Foreshore and Seabed Act 2004 with
the provisions of the International Convemtion the Elimination of All Forms of Racial
Discrimination, in the light of informatin received both from the Government of

New Zealand and a number of Maori non-goveental organizations and taking into
account its general recommendationIXX1997) on indigenous peoples.

2. The Committee appreciates having had the opportunity to engage in a
constructive dialogue with the State paat its 1680th meeting, on 25 February 2005,
and also appreciates the State party’s wrighed oral responses to its requests for
information related to thlegislation, including those submitted on 17 February

and 9 March 2005.

3. The Committee remains concerned abouptiical atmosphere that developed
in New Zealand following the Couof Appeal’s decision in thEgati Apa case, which
provided the backdrop to the drafting and@&@ment of the legiation. Recalling the
State party’s obligations under article 2, paragrapt),lagd article 4 of the Convention,
it hopes that all actors in New Zealand wiliraen from exploiting acial tensions for
their own political advantage.

4. While noting the explanation offered by the State party, the Committee is
concerned at the apparent haste with which the legislation was enacted and that
insufficient consideration may have begwen to alternative responses to Ngati Apa
decision, which might have accommodatediaghts within a framework more

acceptable to both the Maori and all other New Zealanders. In this regard, the Committee
regrets that the processes of consultatiiodmot appreciably narrow the differences

between the various parties on this issue.

5. The Committee notes the scale of opposito the legislation among the group
most directly affected by its provisions, thikaori, and their very strong perception that
the legislation discriminates against them.



6. Bearing in mind the complexity of the issues involved, the legislation appears to
the Committee, on balance, to contain discriminatory aspects against the Maori, in
particular in its extinguishment of the possibility of establishing Maori customary titles
over the foreshore and seabed and its fatlupovide a guaranteed right of redress,
notwithstanding the State party’s obligats under articles 5 and 6 of the Convention.

7. The Committee acknowledges with apprécrathe State party’s tradition of
negotiation with the Maori on all matters comdag them, and urges the State party, in a
spirit of goodwill and in accordance with tlueals of the Waitangi Treaty, to resume
dialogue with the Maori community with regai@the legislation, in order to seek ways
of mitigating its discriminatory effects, inaling through legislative amendment, where
necessary.

8. The Committee requests the State party to monitor closely the implementation of
the Foreshore and Seabed Act, its impacthe Maori populatioand the developing

state of race relations in New Zealand, anthke steps to minimize any negative effects,
especially by way of a flexible applicationtbie legislation and by broadening the scope

of redress available to the Maori.

9. The Committee has noted with satisfaction the State party’s intention to submit its
fifteenth periodic report by the end of 200Bdaequests the State party to include full
information on the state of implementatiortioé Foreshore and Seabed Act in the report.

1700th meeting
11 March 2005

Decision 2 (66) on Darfur
The Committee on the Elimination of Racial Discrimination,

Taking into consideration its regular practices as well as its obligation to inform,
under its early warning and urgent action procedure, of any warning signals that a
situation may deteriorate still further,

Referring to its decision 1 (65) of 18 August 2004 on the same subject,
Recalling its declaration on the preventi of genocide of 11 March 2005,

Recommends to the Secretary-General, and thgh him, to the Security Council,
the deployment, without further delay, o$afficiently enlarged African Union force in
Darfur with a Security Council mandate t@fact the civilian population, including those
in camps, displaced persons and refugees returning to their homes in Darfur, against war
crimes, crimes against humanégd the risk of genocide.

1701st meeting
11 March 2005



19. The following decision was adoptedthg Committee under the early warning and
urgent procedures at igéxty-seventh session:

Decision 1 (67) on Suriname

1. The Committee recalls that in its da@oh 3 (66) of 9 March 2005, it expressed
concern about the fact that a revised versiotme draft Mining Act, which was approved
by the Council of Ministers of Surinamethe end of 2004, may not be in conformity
with the Committee’s recommendatiordoated in March 2004 following the
consideration of the first toriéh periodic reports of Surinanie.

2. The Committee deeply regrets that & Inat received any comment under the
follow-up procedure from the State party or tibove assessment of the draft law, as
requested in decision 3 (66).

3. The Committee expresses deep concern abfauimation alleging that Suriname

is actively disregarding the Committee’s recommendations by authorizing additional
resource exploitation and associated infrastingcprojects that pose substantial threats of
irreparable harm to indigenous and tribabples, without any formal notification to the
affected communities and withosgeking their prior agreement or informed consent.

4. Drawing once again the attention of the State party to its general
recommendation XXIII (1997) on the rights of indigenous peoples, the Committee urges
the State party to ensure that the revised draft Mining Act complies with the International
Convention on the Elimination of All Forms Biacial Discrimination, as well as with the
Committee’s 2004 recommendations. In pattc, the Committee urges the State party

to:

(@) Ensure legal acknowledgementtwé rights of indigenous and tribal
peoples to possess, developnirol and use their communahtis and to participate in
the exploitation, managemead conservation of the associated natural resources;

(b) Strive to reach agreements with the peoples concerned, as far as possible,
before awarding any concessions;

(c) Ensure that indigenous and tribabpkes are granted the right of appeal to
the courts, or any independent body speciaiated for that purpose, in order to uphold
their traditional rights and their right to bensulted before concessions are granted and
to be fairly compensated for any damage.

5. The Committee recommends once again that a framework law on the rights of
indigenous and tribal peoples be elaboratetithat the State party take advantage of the
technical assistance avdila under the advisory seces and technical assistance
programme of the Office of the United tas High Commissioner for Human Rights

for that purpose.

6. The Committee recommends to the State party that it extend an invitation to the
Special Rapporteur on the situation of tamnights and fundamental freedoms of
indigenous people.



20.

7. The Committee urges the Secretary-Galie draw the attention of the
competent United Nations bodies to the paréidylalarming situation in relation to the
rights of indigenous peoples in Surinanmel &0 request them take all appropriate
measures in this regard.

Following the adoption of a declamation the prevention of genocide at its

sixty-sixth session (see chapter VII), tGemmittee adopted the following decision at its
sixty-seventh session:

10

Decision on follow-up to the declaration on the prevention of
genocide: indicators of patterns of systematic and massive
racial discrimination

At its sixty-sixth session, the Committee on the Elimination of Racial
Discrimination (CERD) adoptea declaration on the prention of genocide for the
consideration of the Statparties to the Internation@lonvention on the Elimination of
All Forms of Racial Discrimiation, the Secretary-Generaldahis Special Adviser on the
Prevention of Genocide, as well as the SiggCouncil. In this declaration, the
Committee committed itself to:

— Developing a special set of irmditors related to genocide; and

— Strengthening and refining its eavisarning and urgent action as well as
follow-up procedures in all situatiomghere indicators suggest the increased
possibility of violent conflict and genocide.

Taking into account that systematiiscrimination, disregaror exclusion are
often among the root causes of conflicg firesent decision intends to strengthen the
capacity of the Committee to detect and prevent at the earliest possible stage
developments in racial discrimination that may lead to violent conflict and genocide.

|. Indicators

The following key indicators may serve as a tool for the Committee, when
examining the situation in a State pautyder one of its procedures, to assess the
existence of factors known to be importantingpmnents of situations leading to conflict
and genocide. If one or more of the faliag indicators are present, this should be
clearly stated in the concluding obsations or decision, and the Committee shall
recommend that the State party report, imitinfixed deadline, to the Committee under
the follow-up procedure on what it intends to do to ameliorate the situation. In the
following list of indicators, the word “g@up” shall cover racial, ethnic and religious
groups:

1. Lack of a legislative framework and fibstions to prevent racial discrimination
and provide recourse to victims of discrimination.

2. Systematic official denial of the iskence of particular distinct groups.



3. The systematic exclusion - in law orfatt - of groups from positions of power,
employment in State institutions and key professions such as teaching, the judiciary and
the police.

4. Compulsory identification against tha@l of members ofparticular groups,
including the use of identityards indicating ethnicity.

5. Grossly biased versions of historiezknts in school textbooks and other
educational materials as well as celebration of historical events that exacerbate tensions
between groups and peoples.

6. Policies of forced removal of children belonging to ethnic minorities with the
purpose of complete assimilation.

7. Policies of segregion, direct and indirect, feexample separate schools and
housing areas.

8. Systematic and widespread use and acceptance of speech or propaganda
promoting hatred and/or inciting violenceaagst minority groups, particularly in the
media.

9. Grave statements by patal leaders/prominent pe@pthat express support for
affirmation of superiority of a race an ethnic group, dehumanize and demonize
minorities, or condone or justifjiolence against a minority.

10.  Violence or severe restrictions tatigg minority groups perceived to have
traditionally maintained a prominent positi for example as business elites or in
political life and State institutions.

11. Serious patterns of inddlual attacks on membeo$ minorities by private
citizens which appear to be principally motivated by the victims’ membership of that

group.

12. Development and organiiman of militia groups and/or extreme political groups
based on a racist platform.

13. Significant flows of refugees and intelly displaced persons, especially when
those concerned belong to spiecethnic or religious groups.

14.  Significant disparities in socio-econormdicators evidencing a pattern of
serious racial discrimination.

15. Policies aimed at the previem of delivery of essentigervices or assistance,
including obstruction of aid delivery or asseto food, water, sdation or essential
medical supplies in certain regioastargeting specific groups.

As these indicators may be presenbiates not moving towards violence or
genocide, the assessment of their significdacéhe purpose of predicting genocide or
violence against identifiabl@cial, ethnic or religious groups should be supplemented by
consideration of the followingubset of general indicators:
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1. Prior history of genocide or violence against a group.
2. Policy or practice of impunity.

3. Existence of proactive communities abroad fostering extremism and/or
providing arms.

4. Presence of external mitigating factors such as the United Nations or other
recognized invited third parties.

I1. Follow-up and early warning and urgent action procedures

When receiving information between sessi of CERD about grave incidents of
racial discrimination covered by one or more of the relevant indicators, the Chairperson
of the working group on early warning/urgettion, in consultation with its members
and with the follow-up coordinator and the Chairperson of the Committee, may take the
following action:

1. Request further urgent infoation from the State party.

2. Forward the information to the Secretary-General and his Special Adviser on the
Prevention of Genocide.

3. Prepare a decision to be submittedafdoption by the Committee at its next
session.
4. Adopt a decision at the session in thatligf the most recent developments and

action taken by other inteational organizations.

Notes

! Official Records of the General Assembly, Forty-eighth Session, Supplement No. 18 (A/48/18),
para. 18 and annex lll.

2 Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 18 (A/59/18),
paras. 180-210.
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[11. CONSIDERATION OF REPORTS, COMMENTSAND
INFORMATION SUBMITTED BY STATESPARTIES
UNDER ARTICLE 9 OF THE CONVENTION

AUSTRALIA

21. The Committee considered the thirteenthfandeenth periodic reports of Australia,
due in 2000 and 2002 respectively, submitgedne document (CERD/C/428/Add.2), at

its 1685th and 1686th meetings (CERD/C/BI85 and 1686), held on 1 and 2 March 2005.
At its 1699thmeeting (CERD/C/SR.1699), held on W@rch 2005, it adopted the following
concluding observations.

A. Introduction

22. The Committee welcomes the report submittethbyState party, which mainly focuses
on issues raised in the Committee’s previous concluding observations, as well as the additional
oral information provided by the delegation.

B. Positive aspects

23. The Committee notes with satisfaction that seramis of racial hatredr incitement to
racial hatred are criminal offences in most Aalsan States and Territories. It particularly
welcomes, in this regard, legislativeveé®pments in Victoria and Queensland.

24. The Committee notes with satisfaction thatificgmt progress has been achieved in the
enjoyment of economic, social and cultural righysthe indigenous peoples. It welcomes the
commitment of all Australia Governments to work together tinis issue through the Council of
Australian Governments, as well as the adwptf a national strategy on indigenous family
violence.

25. The Committee notes with great interestdiversionary and preventative programmes
aimed at reducing the number of indigenous fites entering the criminal justice system, as

well as the development of culturally sensitive procedures and practices among the police and
the judiciary.

26. The Committee welcomes the abrogatiomahdatory sentencing provisions in the
Northern Territory.

27. The Committee welcomes the adoption of ar€in of Public Service in a Culturally
Diverse Society to ensure that government services are provided in a way that is sensitive to the
language and cultural eds of all Australians.

28. The Committee welcomes the numerous humgduts education grammes developed
by the Human Rights and Equal Opportunity Commission (HREOC).
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C. Concernsand recommendations

29. The Committee, while noting the explanatiprsvided by the delegation, reiterates its
concern about the absence of anyrenched guarantee agairatial discrimination that would
override the law of the Comonwealth (Convention, art. 2).

The Committee recommendsto the State party that it work towardsthe inclusion
of an entrenched guarantee against racial discrimination in itsdomestic law.

30. The Committee notes that the Australian Human Rights Commission Legislation
Bill 2003 reforming the HREOC has lapsed inlRment, but that the State party remains
committed to pursuing the reform of the Commissitimotes the concerns expressed by the
HREOC that some aspects of the reform could significantly undermine its integrity,
independence and efficiency (art. 2).

The Committee notestheimportance given by the State party tothe HREOC in
monitoring Australia’s compliance with the provisions of the Convention and
recommendsthat it take fully into account the comments expressed by the
HREOC on the proposed reform, and that theintegrity, independence and
efficiency of the Commission be fully preserved and respected.

31. The Committee is concerned about the abalitif the Aboriginal and Torres Strait
Islander Commission (ATSIC), the main policymaking body in Aboriginal affairs consisting of
elected indigenous representatives. It is concktimat the establishment of a board of appointed
experts to advise the Governmentindigenous peoples’ issues, as well as the transfer of most
programmes previously provided by the ATSIG déime Aboriginal and Torres Strait Islander
Service to government departmg will reduce the participan of indigenous peoples in
decision-making and thus alter the State paxgjsacity to address the full range of issues
relating to indigenous peoples (arts. 2 and 5).

The Committee recommendsthat the State party take decisions directly

relating to therightsand interests of indigenous peoples with their informed
consent, as stated in its general recommendation XXI11. The Committee
recommendsthat the State party reconsider the withdrawal of existing guarantees
for the effective representative participation of indigenous peoplesin the conduct
of public affairsaswell asin decision- and policymaking relating to their rights
and interests.

32. The Committee notes that Australia has ndidvawn its reservatioto article 4 (a) of

the Convention. It notes with concern tha @ommonwealth, the State of Tasmania and the
Northern Territory have no legislation criminalizisgrious acts of racial hatred or incitement to
racial hatred.

The Committeereiteratesitsrecommendation that the State party make

effortsto adopt appropriate legislation with a view to giving full effect to the
provisions of, and to withdrawing itsreservation to, article 4 (a) of the Convention.
The Committee wishesto receive information on complaints, prosecutions and
sentencesregarding serious acts of racial hatred or incitement to racial hatred in
Statesand Territoriesthelegislation of which specifies such offences.
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33. The Committee notes with concern reporés phiejudice against Arabs and Muslims in
Australia has increased and that the enforceietdunter-terrorism legislation may have an
indirect discriminatory effect against Arab and Muslim Australians (arts. 4 and 5).

The Committee welcomes the national consultations on eliminating prejudice
against Arab and Muslim Australians and wishesto receive mor e detailed
information on theresults of such consultations. It recommendsthat the State party
increaseits effortsto eliminate such prejudice and ensure that enforcement of
counter-terrorism legislation does not disproportionately impact on specific ethnic
groups and people of other national origins.

34. The Committee is concerned at reports asdil treatment of asylum-seekers by the
media (art. 4).

The Committee recommendsthat the State party take resolute action to counter
any tendency to target, stigmatize, ster eotype or profile non-citizens, including
asylum-seekers, on the basis of race, colour, descent, or national or ethnic origin,
especially by the media and the society at large. In thisregard, it drawsthe
attention of the State party to its general recommendation XXX on non-citizens.

35.  The Committee notes with concern that itpr@sed difficult for complainants, under the
Racial Discrimination Act, to establish raciasdiimination in the absence of direct evidence,
and that no cases of racial disunation, as distinct from racialatred, have been successfully
litigated in the Federal courssnce 2001 (arts. 4 and 6).

The Committee, having taken note of the explanations provided by the delegation,
invitesthe State party to envisage regulating the burden of proof in civil
proceedingsinvolving racial discrimination so that once an alleged victim

has established a prima facie case that he or she has been a victim of such
discrimination, it shall befor therespondent to provide evidence of an objective
and reasonable justification for differential treatment.

36. The Committee notes with concern thesgence of diverging perceptions

between governmental authorities and indigermmaples and others on the compatibility of

the 1998 amendments to the Native Title wah the Convention. The Committee reiterates

its view that theMlabo case and the 1993 Native Title Acnstituted a significant development

in the recognition of indigenous peoples’ righist that the 1998 amendments roll back some

of the protections previously offered to igdnous peoples and provildgal certainty for
Government and third partiesthe expense of indigenous title. The Committee stresses in this
regard that the use by the State party of a marfgappreciation in ater to strike a balance
between existing interests is limited byatsdigations under the Convention (art. 5).

The Committee recommendsthat the State party refrain from adopting measur es
that withdraw existing guar antees of indigenous rights and that it make every
effort to seek theinformed consent of indigenous peoples befor e adopting decisions
relating to their rightsto land. It further recommendsthat the State party reopen
discussions with indigenous peoples with a view to discussing possible amendments
to the Native Title Act and finding solutions acceptableto all.
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37. The Committee is concerned about infororaticcording to whicproof of continuous
observance and acknowledgement of the lawscaistoms of indigenous peoples since the
British acquisition of sovereignty over Australiaégjuired to establish elements in the statutory
definition of native title under thidative Title Act. The high anhdard of proof required is
reported to have the consequeiicat many indigenous peopke® unable to obtain recognition
of their relationship with tir traditional lands (art. 5).

The Committee wishes to receive moreinformation on thisissue, including on the
number of claimsthat have been rejected because of the requirement of thishigh
standard of proof. It recommendsthat the State party review the requirement of
such a high standard of proof, bearing in mind the nature of the relationship of
indigenous peoplesto their land.

38. The Committee notes that 51 determinatmfngative title have been made since 1998
and that 37 of them have confirmed the existence of native title. It also acknowledges the
provisions introduced by the 1998 amendmentbéd\ative Title Act regarding indigenous
land-use agreements, as well as the creation of the Indigenous Land Fund in 1995 to
purchase land for indigenous Australians unable to benefit from recognition of native title
(art. 5).

The Committee wishesto receive more detailed information, including statistical
data, on the extent to which such arrangementsrespond to indigenous claims over
land. Information on achievementsat Stateand Territory levels may also be
provided.

39.  While noting the improvement in the enjoyment by the indigenous peoples of their
economic, social and cultural rights, the Committee is concerned over the wide gap that still
exists between the indigenous peoples and qtlreparticular in the areas of employment,
housing, health, education and income (art. 5).

The Committee recommendsthat the State party intensify its effortsto achieve
equality in the enjoyment of rights and allocate adequate resour ces to programmes
aimed at the eradication of disparities. It recommendsin particular that decisive
steps be taken to ensurethat a sufficient number of health professionals provide
servicesto indigenous peoples, and that the State party set up benchmarks for
monitoring progressin key areas of indigenous disadvantage.

40. The Committee, having taken note of thplarations provided by the State party,

reiterates its concern about praiens for mandatory sentencing in the Criminal Code of

Western Australia. The Committee is concerned at reports of the disparate impact of this law on
indigenous groups, and reminds the State partythiea€onvention prohibits direct as well as
indirect discrimination (art. 5).

The Committee recommendsthat the State party take appropriate measur es

to achieve abrogation of such legidation, following the example of the

Northern Territory. The Committee further stressestherole and responsibility
of the Federal Government in thisregard under the Convention.
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41. The Committee remains concerned about tileérej overrepresentation of indigenous
peoples in prisons as well as the percentagedajenous deaths in custody. It has also been
reported that indigenous womeonstitute the fastest-growg prison population (art. 5).

The Committee recommendsthat the State party increaseits effortsto remedy
thissituation. It wishesto receive moreinformation about the implementation
of the recommendations of the Royal Commission on Aboriginal Deathsin Custody.

42. The Committee notes with concern reportdlefjad discrimination ithe grant of visas
against persons from Asian countries and Muslans, further notes the assurances given by the
delegation that no such discrimination occurs (art. 5).

The Committee would like to receive moreinformation on thisissue, including
statistical data. The Committeereiteratesthat States partiesshould ensure that
immigration policies do not have the effect of discriminating against personson
the basis of race, colour, descent, or national or ethnic origin.

43. The Committee expresses concern abountmaatory detention of illegal migrants,
including asylum-seekers, in particularevhsuch detention affects women, children,
unaccompanied minors, and those who are considered stateless. It is concerned that many
persons have been in such administeatietention for over three years (art. 5).

The Committee recommends that the State party review the mandatory,
automatic and indeterminate character of the detention of illegal migrants.

It wishesto receive statistical data, disaggregated by nationality and length of
detention, relating to persons held under such detention, including in offshore
detention centres.

44. The Committee is concerned at reports a@egrie which temporary protection visas
granted to refugees who arrive without a vaigh do not make themigible for many public
services, do not imply any right to family reuniamd make their situation precarious. Itis
further reported that migrants are denied asde social security for a two-year period upon
entry into Australia (art. 5).

The Committee wishesto receive statistical data, disaggregated by nationality,
relating to temporary protection visas. It recommendsthat the State party

review itspolicies, taking into consider ation the fact that, under the Convention,
differential treatment based on citizenship or immigration status would constitute
discrimination if the criteriafor such differentiation, judged in thelight of the

obj ectives and purposes of the Convention, are not applied pursuant to a legitimate
aim, and are not proportional to the achievement of that aim.

45. The Committee, while acknowledging the effamslertaken by the State party to achieve
reconciliation and havingaken note of the 1999 Motion oeRonciliation, is concerned about
reports that the State party has rejected wiote recommendationslapted by the Council for
Aboriginal Reconciliion in 2000 (art. 6).
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The Committee encour ages the State party to increaseits effortswith a view

to ensuring that a meaningful reconciliation is achieved and accepted by the
indigenous peoples and the population at large. It reiteratesits recommendation
that the State party consider the need to address appropriately the harm inflicted
by the for ced removal of indigenous children.

46. The Committee recommends that the State pakéyinto account the relevant parts of
the Durban Declaration and Programme ofidrccwhen implementing the Convention in the
domestic legal order, iparticular in respect of articl&sto 7 of the Convention, and that it
include in its next periodic report informati on action plans or other measures taken to
implement the Durban Declaration and Programme of Action at the national level.

47. The Committee recommends that Btate party’s reports Ineade readily available to

the public from the time they are submitted and that the observations of the Committee on these
reports be similarly publiced. It suggests that consultatiamfsron-governmed organizations

and indigenous peoples be organized duriegctimpilation of the next periodic report.

48. The State party should within one yeavite information on the way it has followed up
on the Committee’s recommendations containguhmagraphs 30, 31, 36 and 37 (paragraph 1 of
rule 65 of the rules of procedure). Then@uittee recommends that the State party submit its
fifteenth, sixteenth and seventéeperiodic reports in a single report, due on 30 October 2008.

AZERBAIJAN

49. The Committee considered the third and fopghodic reports ofzerbaijan, submitted
in one document (CERD/C/440/Add.1),itst1691st and 1692nd meetings (CERD/C/SR.1691
and 1692), held on 4 and 7 March 2005.ité&t.700th meeting (CERD/C/SR.1700), held

on 11 March 2005, it adopted the follmg concluding observations.

A. Introduction

50. The Committee welcomes the report submittethbyState party and the additional oral
information provided by the delegation. Then@uittee has been encouraged by the attendance
of the high-ranking delegatiomd expresses its appreciation floe opportunity to continue its
dialogue with the State party. However, gmets that the report as a whole does not contain
sufficient information on the pracatimplementation of the Convention.

B. Positive aspects

51. The Committee notes with satisfaction thaotment of new legislation containing
anti-discrimination provisions, including the Crimir@bde and the Code of Criminal Procedure.

52. The Committee welcomes the adoptionunel2002, of the Constitutional Law on the
Implementation of Human Rights andeEdoms in the Republic of Azerbaijan.

53.  The Committee welcomes the establishment of the Office of the Human Rights
Commissioner of the Republic of Azerbaijan, pursuant to the Constitutional Act on the
Ombudsman, adopted in December 2001.
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54. The Committee welcomes the State partytiication of the Framework Convention for
the Protection of National Mintires in 2000, the European Convention for the Protection of
Human Rights and Fundamental Freedoms ir220@ the European Social Charter in 2004.

55. The Committee notes with satisfactioattthe State party has commenced the
implementation of the refugee status determimgpiamcedure, in the framework of cooperation
with UNHCR.

56. The Committee welcomes the adoption efftational Poverty Rkiction Strategy
for 2003-2005, which targets internallysdlaced persons as a vulnerable group.

57. The Committee notes with satisfaction tthat State party has made the optional
declaration recognizing the Committee’s compegeto receive communittans under article 14
of the Convention in 2001.

C. Concernsand recommendations

58. The Committee notes the position of the Statty plaat, despite the negative effects of
the conflict in the Nagorny-Karabakh region, mers of Armenian origin do not experience
discrimination in AzerbaijanHowever, the Committee is concerned that, according to reports,
incidents of racial discriminain against Armenians occur, andtta majority of the Armenians
residing in Azerbaijan prefeéo conceal their ethnic identity in order to avoid being
discriminated against (Convention, art. 2).

The Committee encour ages the State party to continue to monitor all tendencies
that giveriseto racist and xenophobic behaviour and to combat the negative
consequences of such tendencies. In particular, the Committee recommendsto the
State party that it conduct studieswith a view to effectively assessing and
evaluating occurrences of racial discrimination, in particular against ethnic
Armenians.

59.  While welcoming the information providdy the delegation on counter-trafficking
measures taken by the Statetpancluding the adoption, in 2004, of the National Plan of

Action to combat trafficking in human beings and the establishment within the police service of
a department to assist victims of trafficking, the Committee is concerned that human trafficking,
including of foreign women, men and childrermeens a serious problem in the State party,

which is a country of origiand a transit point (art. 5).

The Committee recommends that the State party include detailed infor mation

in itsnext periodic report on human trafficking and continue to undertake
necessary legislative and policy measuresto prevent and combat trafficking.

The Committee urgesthe State party to provide support and assistance to victims,
wherever possiblein their own language. The Committee also recommendsto
the State party that it continue to make deter mined effortsto prosecute the
perpetrators, and underlines the paramount importance of prompt and impartial
investigations.
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60. The Committee expresses its concern thdtiasseekers, refugegstateless persons,
displaced persons and long-term residents regiiti Azerbaijan experience discrimination in
the areas of employment, edtioa, housing and health (art. 5).

The Committee urgesthe State party to continue taking necessary measuresin
accordance with article 5 of the Convention to ensure equal opportunitiesfor full
enjoyment of their economic, social and cultural rights by asylum-seekers, refugees,
stateless per sons, displaced persons and long-term residents of Azerbaijan.

The Committee requeststhe State party to include, in its next periodic report,
information on measurestaken in thisregard, and drawsthe attention of the

State party to itsgeneral recommendation XXX on discrimination against
non-citizens.

61. The Committee observes that, while the Statiy panerally endeavours to comply with

the standards of the Convention relating to the Status of Refugees, some asylum-seekers are
excluded by the refugee determination procedure of the State party. The Committee is
concerned that persons who are not formally recognized as refugees may still require subsidiary
forms of protection, given that they are unablectoirn to their countries for compelling reasons
such as existing situations of armed confli€he Committee also expresses concern about
information on cases of refoulemt of refugees (art. 5 (b)).

The Committee requeststhe State party to ensurethat itsasylum procedures

do not discriminatein purpose or effect between asylum-seekerson the basis of
race, colour or ethnic or national origin, in linewith section VI of its general
recommendation XXX. The Committee recommendsthat the State party consider
adopting subsidiary forms of protection guaranteeing theright to remain for

per sons who are not formally recognized as refugees but who may still require
protection, and to continueits cooperation with UNHCR. The Committee

further recommendsthat the State party, when proceeding with the

return of asylum-seekersto their countries, respect the principle of
non-refoulement.

62.  While welcoming the information provid@®n minority groups, the Committee regrets
the insufficiency of information on the participati of these groups in the elaboration of cultural
and educational polies. It is also concerned at taek of programmes to support minority
languages, and that those languages are edtinghe educational system to an extent
commensurate to the proportion of the differetfinic communities represented in the State
party’s population (art. 5).

The Committeeinvites the State party to facilitate the participation of ethnic
minoritiesin the elaboration of cultural and educational policies. The Committee
also recommendsto the State party that it take the necessary measuresto create
favour able conditions that will enable personsbelonging to minoritiesto develop
their culture, language, religion, traditions and customs, and to learn or to have
instruction in their mother tongue. The Committeeinvitesthe State party to
includein itsnext periodic report detailed information on thisissue.
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63. The Committee notes with concern the éSpatrty’s explanation that despite the
legislative provisions providing for the rigttt effective protection and remedies, no cases
invoking the relevant provisions of the Crimir@dde concerning raali discrimination have
been brought before the courts (art. 6).

The Committee requeststhe State party to includein itsnext periodic report
statistical information on prosecutions launched, and penaltiesimposed, in cases of
offencesthat relateto racial discrimination and wheretherelevant provisions of the
existing domestic legislation have been applied. The Committeeremindsthe State
party that the mere absence of complaints and legal action by victims of racial
discrimination may be largely an indication of the absence of relevant specific
legislation, a lack of awar eness of the availability of legal remedies, or insufficient
will by the authoritiesto prosecute. It istherefore essential to provide for the
relevant provisionsin national legislation and to inform the public of the availability
of all legal remediesin thefield of racial discrimination.

64. The Committee regrets the lack of inforrmaton measures taken by the State party to
enhance better understanding, respect ancattde among different ethnic groups living in
Azerbaijan, in particularon programmes adopted, if anygtasure intercultural education

(art. 7).

The Committee recommendsthat the State party adopt measuresto promote
intercultural under standing and education between ethnic groups, and provide
mor e detailed information on thisissuein its next periodic report.

65. The Committee, while noting the information provided by the delegation, remains of the
view that measures taken to educate the publicenforcement officials, members of political
parties and media professionals the provisions of the Convention could be strengthened

(art. 7).

The Committee encour ages the State party to expand and strengthen existing
effortsregarding human rights education. Furthermore, particular attention
should be paid to general recommendation XII1, according to which law

enfor cement officials should receive specific training to ensure that, in the
performance of their duties, they respect and protect the human rights of all
persons without distinction asto race, colour, descent or national or ethnic origin.

66. The Committee notes the lack of sufficient infation on efforts taken by the State party
to involve non-governmental organizationghe preparation of the periodic report and is
concerned about the ability of civil society ongaations, including organizations working to
combat racial discrimination, to operate freely.

The Committee underlinesthe importance of therole of civil society in thefull
implementation of the Convention and recommendsto the State party that it
promote the free functioning of civil society organizationsthat contributeto
promoting human rights and combating racial discrimination. Furthermore, the
Committee encour ages the State party to consult with civil society groupsworking
in the area of combating racial discrimination in the elaboration of itsnext periodic
report.
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67. The Committee strongly recommends thatSkate party ratify the amendments to

article 8, paragraph 6, of tl@nvention, adopted on 15 January 1992 at the Fourteenth Meeting
of States Parties to tl@@onvention and endorsed betbeneral Assembly in its

resolution 47/111. In this connectionet@ommittee refers to General Assembly

resolution 57/194, in which the Assembly strongtged States parties to accelerate their
domestic ratification procedures with regard to the amendment and to notify the
Secretary-General expeditiously in writing of their agreement to the amendment. A similar
appeal was reiterated by the Gextéssembly in resolution 58/160.

68. The Committee recommends that the Siatéy continue to take into account

the relevant parts of the Durban Declaratama Programme of Action when implementing the
Convention in the domestic legaider, in particular in reget of articles 2 to 7 of the
Convention. It further recommends that it ira in its next periodic report information

on measures taken to implement the BurBDeclaration and Programme of Action

at the national level, in particular the pregggon and implementation diie national plan of
action.

69. The Committee recommends that Btate party’s reports Ingade readily available to
the public from the time they are submitted and that the observations of the Committee on these
reports be similidy publicized.

70. The State party should within one ypeovide information on its response to the
Committee’s recommendations contained in paragraphs 58 and 61 (paragraph 1 of rule 65 of the
rules of procedure). The Committee recommehédsthe State party submit its fifderiodic

report jointly with its sixth periodic repoon 15 September 2007, and titatddress in this

report all points raised in thegeent concluding observations.

BAHRAIN

71. The Committee considered the sixth and savperiodic reportsf Bahrain, submitted
in one document (CERD/C/443/Add.1), ati889th and 1690th meetings (CERD/C/SR.1689
and 1690), held on 3 and 4 March 2005.it&t.700th meeting (CERD/C/SR.1700), held

on 11 March 2005, it adopted the fallmg concluding observations.

A. Introduction

72. The Committee welcomes the reports subthitiethe State party and expresses its
appreciation for the constructive responges/ided to the questions asked during the
consideration of the report. The Committee is encouraged by the attendance of a large and
high-ranking delegation.

73. The Committee appreciates fhet that the report, which generally complies wita
Committee’s guidelines, is the rdisaf cooperation between variogsnisterial departments. It
regrets, however, that it does not contain sufficieformation on the practal application of the
Convention.
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B. Positive aspects

74. The Committee welcomes the meaningfitisal, legal and ecomic reforms on which
the State party has embarked, and notes in pkatithe adoption of #hnNational Action Charter
in 2001, the promulgation of the amended Gitutson and the creation of the Constitutional
Court in 2002, as well as the establishmera néw bicameral parliamewith an elected
chamber of deputies.

75. The Committee appreciates gstablishment of trade unions in 2002 for the first time in
Bahrain as well as of cultural associations composed of foreigners.

76. The Committee welcomes the@yanization of sevetaraining progranmes addressed to
the judiciary and law enforcement officials oe foromotion and protection of human rights in
the field of racial discrimination.

77. The Committee also welcomes the accessitimet@€onvention on the Elimination of All
Forms of Discrimination against Women in 2002.

78. The Committee also notes with appreciati@ititcreasing frequency of the State party’s
submission of reports to, and substantive communications with, the Committee and other treaty
bodies regarding its implementation of the humghts conventions to which it has acceded.

C. Concernsand recommendations

79. The Committee expresses its concern overggiesentations made by the State party
that there is no racial discrimination in Bahrain.

The Committee, considering that no country isfreefrom racial discrimination,
remindsthe States party that it isrequired under the Convention to take legidative,
judicial, administrative and other measuresto give effect toits provisions, even in
the apparent absence of racial discrimination.

80. The Committee regrets that Btate party has not providegecific data on the ethnic
composition of the population, and recalls thatsimformation is necessary to assess the
practical implementadh of the Convention.

The Committee drawsthe attention of the State party toits general
recommendations |V and VIII aswell asto paragraph 8 of itsreporting guidelines,
and reiteratesitsrecommendation that population data, disaggr egated by race,
descent, ethnicity, language and religion, aswell as the socio-economic status of each
group, be provided by the State party in itsnext periodic report.

81. The Committee notes that the Basic Lamt eoyal decrees, regulations and codes
adopted by the State party merely state thergépenciple of non-discrimination, which is not
a sufficient response to thegrerements of the Convention.

The Committee recommendsthat the State party incorporatein its domestic law a
definition of racial discrimination that includesthe elements set forth in article 1 of
the Convention.
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82. The Committee takes note of the abolittdthe Human Rights Committee which was
designed to provide advice to the Head of State and to the executive authorities on a wide range
of human rights issues, including those nrattelating specifically to the Convention.

Furthermore, the Committee regrets that there is no national human rights institution in Bahrain.

The Committee recommendsto the State party that it consider the establishment of
anational human rightsinstitution, in accordance with the Principlesrelating to the
status of national institutions for the promotion and protection of human rights
(the Paris Principles, General Assembly resolution 48/134, annex).

83. The Committee is concerned over the lackigfgrationist multira@l organizations and
movements in the State partydain particular over the bannimg the Bahrain Centre for
Human Rights.

In thelight of article 2 (e) of the Convention, the Committee requeststhat the
State party permit such organizations and movements and create an enabling
environment for such organizations, and encouragesit to maintain dialogue with
all civil society organizations, including those critical of its policies.

84. The Committee remains concerned at thetstuaf migrant workers, in particular
regarding their enjoyment of economic, social and cultural rights.

Inlight of article5 (e) (i) and of general recommendation XXX on non-citizens, the
Committee urgesthe State party to take all necessary measuresto extend full
protection from racial discrimination to all migrant workersand remove obstacles
that prevent the enjoyment of economic, social and cultural rights by these workers,
notably in the areas of education, housing, employment and health. In addition, the
State party should provideinformation in itsnext periodic report on any bilateral
agreementsit hasentered into with the countries of origin of a significant or
substantial number of migrant workersin Bahrain.

85. The Committee is concerned about allegatadrsubstantial prejudice against women
migrant domestic workers, in particular thasening from Asia, especially as regards their
working conditions, and about the fact that thessmen do not benefit from the protection of the
Labour Code.

In light of itsgeneral recommendation XXX and of its general

recommendation XXV on gender-related dimensions of racial discrimination,

the Committee requeststhe State party to take effective measuresto prevent

and redressthe serious problems commonly faced by female domestic workers,
including debt bondage, passport retention, illegal confinement, rape and physical
assault, and to report on measurestaken for the protection of their rights.

86. The Committee notes with concern theoréedly disparate treatment of and
discrimination faced by memlseof some groups, in partiewlthe Shia, that may be
distinguishable by virtue of their tribal ortianal origin, descent, culture or language; the
Committee is especially concerned about appareinfyarate opportunitiesdahare afforded to
such groups.
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The Committee recommendsthat the State party ensurethat everyone, without
distinction asto race, colour, or national or ethnic origin, enjoystherightstowork
and to health and social security, adequate housing and education in accor dance
with article 5 (e) (i), (iii), (iv) and (v) of the Convention.

87. The Committee, noting the information prowdegarding the acquisition of nationality,

Is concerned that a Bahraini woman is unable to transmit her nationality to her child when she is
married to a foreign national, and that a foreiggm is unable to acquiiahraini nationality in

the same manner as a foreign woman.

The Committee requests the State party to consider the possibility of modifying
these provisionsin order to conform to article 5 (d) (iii) of the Convention.

In thisconnection, it drawsthe attention of the State party to general
recommendation XXV and to general recommendation XXX, which requests
States partiesto ensurethat particular groups of non-citizens are not
discriminated against with regard to accessto citizenship or naturalization.

88. The Committee regrets that no statistics weogided on cases where the relevant
provisions of domestic legislation concergiracial discrimination were applied.

The Committee recommends that the State party consider whether thelack of
formal complaints may betheresult of thevictims' lack of awareness of their rights,
lack of confidencein the police and judicial authorities, or the authorities’ lack of
attention, sensitivity, or commitment to cases of racial discrimination. The
Committeerequeststhat the State party includein its next periodic report

statistical information on complaintslodged, prosecutionsinitiated and the outcome
of casesinvolving racial or ethnic discrimination, as well as specific examples of
such cases.

89. The Committee stronghgcommends that the State party ratify the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights and the Intertianal Convention on the Protectiofthe Rights of All Migrant
Workers and Members of Their Families, recognizing the close connection to articles 2, 4, 5
and 6 of the Convention.

90. The Committee notes that the State partynbasnade the optionaleclaration provided
for in article 14 of the Conventiaand urges it to consider doing so.

91. The Committee recommends that the State pakeyinto account the relevant parts of
the Durban Declaration and Programme ofiéicwhen implementing the Convention in the
domestic legal order, iparticular in respect of articl&sto 7 of the Convention, and that it
include in its next periodic report information fumther action plans or other measures taken to
implement the Durban Declaration and Programme of Action at the national level.

92. The Committee recommends that the Statiy pantinue consulting and consider
expanding its dialogue with organizationscofil society working in the area of combating
racial discrimination, in connection withelpreparation of the next periodic report.
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93. The Committee recommends that Btate party’s reports be deavailable to the public
from the time they are submitted and that the observations and recommendation of the
Committee on these reports be similarly publicized.

94. The State party should within one yeavite information on the way it has followed up
on the Committee’s recommendations containguhmagraphs 82, 83, 85 and 86 (paragraph 1 of
rule 65 of the rules of procedure). Then@uittee recommends that the State party submit its
eighth and ninth periodic reportsansingle report, due on 26 April 2007.

FRANCE

95. The Committee considered the fifteenth sinteenth periodic reports of France, due

on 27 August 2000 and 2002 respectivelynsiifed as one document (CERD/C/430/Add.4), at
its 1675th and 1676th meetings (CERD/C/SR.1&7& 1676), held on 22 and 23 February 2005.
At its 1698th meeting (CERD/C/SR.1698), held10 March 2005, it adopted the following
conclusions and recommendations.

A. Introduction

96. The Committee welcomes the report submittethbyState party in accordance with the
guidelines for the presentation of reports, alt agethe additional information provided by the
high-level delegation orally and in writing.

B. Positive aspects

97. The Committee takes note withistaction of the many leglative measures designed
to strengthen efforts to combat racial disgnation, in particular te Act of 16 November 2001
concerning measures to combat discramion, the Social Modernization Act of

17 January 2002, the Act of 9 March 2004 on thepétation of the system of justice to
developments in the area of crimagdahe Act of 30 December 2004 setting up the

High Authority against Discrimination and for Equality.

98. The Committee welcomes the measures takpretgent the spread of racist messages on
the Internet, in particular treedoption of the Act of 21 June 2004.

99. The Committee welcomes the fact that, urtikde Act of 10 Decefver 2003, persecution
of asylum-seekers need no longer come from the State.

100. The Committee also welcomes the that, since the adoption of its ruling

dated 1 June 2002, the Criminal Division of thau@of Cassation haslewed the practice of
discrimination testing as a form of evidencéha area of racial discrimination, and encourages
the State party to promote more frequent recourse to it.

101. The Committee welcomes the measuregyded to rationalize the institutional
framework for efforts to combat discrimination.

102. The Committee welcomes the role plalggdhe National Consultative Commission on

Human Rights in efforts to combat racial disgnation, and encouragestistate party to take
the Commission’s views on the matter more into account.
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103. The Committee also takes note of the edpd report of the Court of Audit on the
reception of immigrants and the integratadrpopulation groups of immigrant origin
(November 2004).

C. Concernsand recommendations

104. While it takes note of the establishineihan Observatory for Immigration and
Integration Statistics in July 2004, the Committearsh the view expressed by the Court of
Audit in the above-mentioned repdinait efforts to combat disanination have suffered and still
suffer from inadequate statistical coverage.

The Committee recallsits general recommendation XXIV concerning article 1 of the
Convention, aswell asits general recommendation XXX on discrimination against
non-citizens, and invites the State party to har monize and refineits statistical tools
to enableit to draw up and implement a compr ehensive and effective policy to
combat racial discrimination.

105. While noting the reactivation of the irtainisterial committee on integration since
April 2003 and the recent establishment ofigh Authority against Discrimination and for
Equality, the Committee is concerned at the praliien of machinery and the risk of watering
down the State party’s efforts to coatlvacial discrimination and xenophobia.

The Committee encour ages the State party to ensure greater coordination of

the activities of the competent authoritiesin thisarea; to specify therole and
resour ces of the High Council on Integration; to clearly define the functions of
the High Authority, in particular vis-a-visthe Ombudsman and the National
Consultative Commission on Human Rights, and to provide this new body with all
necessary resourcesto enableit to perform itstask effectively.

106. While taking note of the Act of 1 AuguX203 on general principles and planning for
cities and urban renewal, the Committee remains concerned at the unfavourable situation faced
by immigrants and population groups of immigrant origin in the field of housing.

The Committee calls on the State party to strengthen its policy for the integration
of immigrants and population groups of immigrant origin, especially in the field of
housing, and drawsits attention to the Committee’s general recommendation X1 X
on article 3 of the Convention and general recommendation XXX on discrimination
against non-citizens. The Committeeinvitesthe State party to follow the
recommendationsin thisarea as set out in thereport of the Court of Audit,
referred to in paragraph 9 above.

107. The Committee is also concerned at thewmfiable situation facelly immigrants and
population groups of immigrant origin in thelid of employment and education, despite the
State party’s substantial efforts in this area.

The Committee encour ages the State party to follow the recommendations set out
in the Court of Audit’sreport on employment and education for immigrants and
population groups of immigrant origin. The Committee drawsthe State party’s
attention to its general recommendation XXV on gender-related dimensions of
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racial discrimination, and also invitesit to bear mor e specifically in mind, in all
measur es which are adopted or planned, the situation of women, who sometimes fall
victim to twofold discrimination.

108. Despite the State party’s efforts, @@mmittee remains concerned at the situation
of non-citizens and asylum-seekers in holdingti@s and areas and delays in processing
applications from refugees for family reunification.

The Committee recommendsto the State party that it should strengthen the
supervision of police personnel responsiblefor thereception and day-to-day
monitoring of holding centresfor non-citizens and asylum-seekers; improve the
conditionsin which such persons are held; operationalize the national committee
to monitor holding centres and premises and holding areas; and process
applications from refugeesfor family reunification as speedily as possible.

109. The Committee remains concerned ataleethat only French may be used in
applications for asylum.

In order to allow asylum-seekersto exercisetheir rightsfully, the Committee
invitesthe State party to lay down that asylum-seeker s may be assisted by
trangdator ginter preters whenever necessary, and/or to agree that applications
for asylum may be written in the most common foreign languages.

110. While it appreciates the State party’s oral @ritten responses testions relating to

the situation of travellers, the Committee remains concerned at delays in the effective application
of the Act of 5 July 2000 on the reception and hogisif travellers and thpersistent difficulties
travellers encounter in such fields as educagamployment and access to the social security and
health system.

The Committee remindsthe State party of its general recommendation XXVII on
discrimination against Roma and recommendsthat it should step up itseffortsto
providetravellerswith more parking ar eas equipped with the necessary facilities
and infrastructures and located in clean environments, intensify itseffortsin the
field of education and combat the phenomena of exclusion of travellers more
effectively, including in the fields of employment and access to health services.

111. The Committee shares the concerns expressie loelegation relating to the increase in
racist, anti-Semitic and xenophobic acts.

The Committee encour ages the State party to apply more effectively the existing
provisions designed to combat such acts; to grant adequate compensation to victims;
to create greater awarenesson the part of law enforcement personnel; and to step
up itseffortsin thefield of education and training of teachersin tolerance and
cultural diversity.

112. The Committee takes note of the informagupplied by the State party on the
implementation of the Act df5 March 2004 governing the wearing of symbols or clothing
denoting religious affiliation in State primaand secondary schools, in pursuance of the
principle of secularism.
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The Committee recommendsto the State party that it should continue to monitor
the implementation of the Act of 15 March 2004 closely, to ensurethat it hasno
discriminatory effects and that the proceduresfollowed in itsimplementation
always place emphasis on dialogue, to prevent it from denying any pupil theright
to education and to ensurethat everyone can always exer cise that right.

113. While the Committee views as encouraging the efforts being made by the State party to
create awareness among members of the security forces and other public officials of efforts to
combat discrimination, it is caerned at allegations of petsist discriminatory behaviour

towards the members of certain ethgioups on the part of such personnel.

The Committee recommendsto the State party that it should take the necessary
preventive measuresto halt racist incidentsinvolving member s of the security
forces. It should also ensurethat impartial investigationsare carried out into all
these complaints, and that any punishmentsimposed ar e proportionate to the
gravity of the acts committed.

114. The Committee considers, as it has doneawigus conclusions relating to the State
party, that the prohibition of attempts to jugtifrimes against humanity, and of their denial,
should not be limited to acts commdtduring the Second World War.

The Committee encour ages the State party to criminalize attemptsto deny
war crimesand crimes against humanity as defined in the Statute of the
International Criminal Court, and not only those committed during the
Second World War.

115. While the Committee notes the State pargjforts to transpose into domestic law
European Council directive 2000/43/CE ofRfhe 2000, implementing the principle of
equal treatment betweenrpens irrespective of their racial ethnic origin, it is concerned at
the fact that the concept of indirect discriation is applied only in matters of employment
and housing.

The Committee recommendsto the State party that it should take all necessary
legidative stepsto ensurethe general application of the concept of indirect
discrimination.

116. The Committee is concerned that for sémeal population groups in its overseas
communities, the fact that they do not have a full command of French constitutes an obstacle
to their enjoyment of their rights, particularly the right to access to justice.

In order to enableall those under thejurisdiction of the State party in its over seas
communitiesto exercisetheir rightsfully, the Committee recommendsto the State
party that it should take all appropriate stepsto ensurethat local population groups
in over seas communitieswho do not have a command of French benefit from the
services of tranglator ginterpreters, especially in their contacts with the system of
justice.

29



117. The Committee notes shortcomings in tlaeheng of the languageof certain ethnic
groups - particularly Arabic, Amazigh &urdish - in the education system.

The Committee encour ages the State party to promote the teaching of the languages
of these groupsin the education system, as proposed by the Stasi Commission in its
report.

118. While the Committee takes note of the messtaken to settle the question of foreign
veterans’ pensions, it remains concerned atonéirtued differential treatent of such persons
as compared with veterans who are French nationals.

The Committee encour ages the State party to find a definitive solution to the
question of foreign veterans pensions by applying the principle of equal treatment.

119. The Committee recommends to the Staity plaat it should widely distribute

information on available domestiemedies against acts of raaiiécrimination, the legal means
available for obtaining compensation in the eéw@rdiscrimination, and the procedure governing
individual complaints under article 14 thfe Convention, which France has accepted.

120. The Committee encourages the State pardgrieult with civil society working in the
area of combating racial discrimination in the elaboration of its next periodic report.

121. The Committee recommends to the State plaatyit should make its periodic reports
readily available to the public from the tirtteey are submitted, and similarly publish the
Committee’s present conclusions.

122. While recognizing the work alreadycamplished in this field, the Committee
recommends to the State party that it should @ioeaccount the relevant parts of the Durban
Declaration and Programme of Action when inmpéating the provisions of the Convention in
the domestic legal order, in patrtlar in respect of articles 2 @ and include in its next periodic
report information on action plans or other measuaken to implement the Durban Declaration
and Programme diction at the national level.

123. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recommeriaes contained in paragras 107, 108 and 110 above, within
one year of the adoption tfe present conclusions.

124. The Committee recommends that the seventéemineteenth periodic reports of the
State party, due on 27 August 2008, should ihensttied as one reporhéd constitute an updating
of the issues raised during the consideratioefpresent reports and of all the points raised in
the present concluding observations.

IRELAND

125. The Committee considered the initial aedosd periodic reports of Ireland, submitted
in one document (CERD/C/460/Add.1), ati887th and 1688th meetings (CERD/C/SR.1687
and 1688), held on 2 and 3 March 2005.it&t699th meeting (CERD/C/SR.1699), held

on 10 March 2005, it adopted the fallmg concluding observations.
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A. Introduction

126. The Committee welcomes the report submittethéystate party, which is in conformity
with the reporting guidelines and which was draftgllowing consultation with organizations of
civil society, as well as the comprehensive additional oral and written information provided by
the high-ranking delegation. The Committee wasoeraged by the attendance of a large and
well-qualified delegationrad expresses its appreciation for gdpportunity thus afforded to enter
into a constructive dialogue with the State party.

B. Positive aspects

127. The Committee commends the State partthimrecent adoption of the first National
Action Plan against Racism, and the extensaresaltations with civil society organizations

during the drafting of this plan. The Committee also welcomes the information provided by the
delegation concerning the forthcoming inclusiomegresentatives of civil society organizations

in the High-Level Strategic Monitoring Grodgr the implementatioof the National Action

Plan. The Committee welcomes this initiative as a positive reflection of the State party’s
commitment to developing an ongoing and constructive relationship with civil society.

128. The Committee notes with appreciatiba establishment @everal independent
institutions with competence in the field of huntaghts and racial dcrimination, namely the
Irish Human Rights Commission, the Equaltythority and the National Consultative
Committee on Racism and Interculturalism, as asljudicial bodies witlspecific jurisdiction
on equality and non-disanination, such as the Equality Tribunal.

129. The Committee welcomes the enactmemt @@mprehensive leglative framework on
anti-discrimination, which incdes the Employment Equalifct 1998, the Equal Status

Act 2000 and the Equality Act 2004, and notes wahsfaction that leglation to implement
Council Directive 2000/43/EC of 29 June 2000, vahpecohibits discrimination on the grounds of
racial or ethnic origin in eployment, education, social peation and access to goods and
services, is currentligefore Parliament.

130. The Committee, recalling the importance of gatly accurate and up-to-date data on the
ethnic composition of the population, welcomes diecision by the State party to include a
question on ethnicity in the next census in 2006,emmburages the State party to include in the
next periodic report detailadformation on the populen, including non-citizens.

131. The Committee notes with appreciation thatSkate party has ratified the amendment to
article 8 of the Conventionnd has made the declaration undgicle 14 recognizing the
competence of the Committee to receive anmsicter individual communications. As regards
the latter, the Committee hopes that adequate mesawuif be taken within the State party to
give it adequate publicitgmong the general public.

132. The Committee also notes with satisfacti@specific initiatives taken so far with
regard to the Traveller community, including the National Strategy for Traveller
Accommodation and the Traveller Health Strategy.
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C. Concernsand recommendations

133. The Committee regrets that ®imate party has not yet incorporated the Convention into
the domestic legal ordgparticularly in light of the fact that the State party has incorporated
other international instruments inlomestic law (Convention, art. 2).

The Committee invites the State party to envisage incor por ating the Convention
into itsdomestic legal order.

134. The Committee notes that the State padye a declaration on article 4 of the
Convention. The Committee believes that no celiimy reasons exist impeding the withdrawal
of this declaration (art. 2).

Recalling its general recommendation XV, the Committee recommendsto the State
party that it reconsider its position and encouragesit to withdraw the declaration
made on article 4 of the Convention.

135. While noting the continuous efforts undertakgrihe State party to combat racial
discrimination and related intolerance, the Committee remains concerned that racist and
xenophobic incidents and discrimatory attitudes towards ethmainorities are still encountered
in the country (art. 2).

The Committee encour ages the State party to continue to combat prejudice and
xenophobic stereotyping, especially in the media, and fight preudice and
discriminatory attitudes. In this context, the Committee recommendsthat the State
party introducein itscriminal law a provision that makes committing an offence
with aracist motivation or aim an aggravating circumstance allowing for a more
sever e punishment.

136. While noting the existence, in the areghefapplication of the Convention, of a
diversified NGO community in Ireland and wetommg in particular the establishment by the
State party of several independerdtitutions and judicial bodies ihe field of human rights and
non-discrimination, as referred ito paragraph 4 above, the l@mittee wishes to underscore the
importance of providing adequate resourteshese institutions, in order to enable them to
efficiently and effectively exercise their duties and functions (art. 2).

The Committee recommends that the State party provide the newly established
institutionsin the field of human rights and non-discrimination with adequate
funding and resour cesto enable them to exercise the full range of their statutory
functions, and also support the NGO community.

137. The Committee isoncerned at the possible implicatimighe policy of dispersal of and
direct provision for adum-seekers (art. 3).

The Committee encour ages the State party to take all necessary stepswith a view to
avoiding negative consequences for individual asylum-seekers and to adopt
measur es promoting their full participation in society.
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138. The Committee is concerned about repdristhnces of exploitation of foreign
workers by some employers and of violatioh$abour regulations phibiting discrimination
(art. 5).

The Committee, recalling its general recommendation XXX on discrimination
against non-citizens, encour ages the State party to ensure full practical
implementation of legislation prohibiting discrimination in employment and in the
labour market. In thiscontext, the State party could also consider reviewing the
legislation gover ning work per mits and envisage issuing work permits directly to
employees.

139. The Committee regrets the absence ofigpéetention facilities for asylum-seekers
whose request for asylum has been regeind for undocumented migrants awaiting
deportation (art. 5).

The Committee recommends that the State party provide additional information in
its next report on the conditions of detention of asylum-seekers and undocumented
migrants awaiting deportation.

140. The Committee notes the reported occurrendesofiminatory treatment against foreign
nationals entering Ireland during setyichecks at airports (art. 5).

The Committee encour ages the State party to review its security proceduresand
practices at entry pointswith a view to ensuring that they are carried out in a
non-discriminatory manner.

141. While welcoming the efforts of the State pavith regard to the human rights training of
the national police force, the establishment of a Garda Racial and Intercultural Office and the
appointment of Garda Ethnic Liaison @#rs, the Committee exgsses concern about
allegations of digéminatory behaviour by the policewards members of minority groups and
regrets that data on complaints of racial discrimination against the gaee not been provided
in the report (arts. 5 (b) and 6).

The Committee invites the State party to includein its next periodic report data on
the number of complaints against member s of the police concer ning discriminatory
treatment aswell as on the decisions adopted. It further recommendsthat the State
party intensify its sensitization efforts among law enforcement officials, including
the setting up of an effective monitoring mechanism to carry out investigationsinto
allegations of racially motivated police misconduct.

142. The Committee, noting that almost alhpary schools are run by Catholic groups

and that non-denominational multidenominational schools repesd less than 1 per cent

of the total number of primary education facilitiessconcerned that existing laws and practice
would favour Catholic pupils in the admissitmnCatholic schools in case of shortage of
places, particularly in the light of the limaitalternatives available (art. 5 (d) (vii)

and 5 (e) (v)).
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The Committee, recognizing the “inter sectionality” of racial and religious
discrimination, encour ages the State party to promote the establishment of
non-denominational or multidenominational schools and to amend the existing
legislative framework so that no discrimination may take place asfar asthe
admission of pupils (of all religions) to schoolsis concer ned.

143. The Committee is concerned that the n@er@nination requiren@ stipulated in
the 2000 Equal Status Act only covers governnfiemttions falling within the definition of a
“service” as defined by the Act itself (art. 5 (f)).

In order to ensure comprehensive protection against discrimination by public
authorities, the Committee urges the State party to consider expanding the scope of
the Equal Status Act so asto cover the whole range of gover nment functions and
activities, including controlling duties.

144. Recalling its general recommendation Vllltbe principle of self-identification, the
Committee expresses concern at the State party’s position with regard to the recognition of
Travellers as an ethnic group. The Committee th@fview that the recognition of Travellers as
an ethnic group has important implicatiangler the Convention (arts. 1 and 5).

Welcoming the open position of the State party in thisrespect, the Committee
encourages the State party to work more concr etely towar ds recognizing the
Traveller community as an ethnic group.

145.  While noting the efforts made so far by 8tate party with regard to the situation of
members of the Traveller community in thedief health, housing, employment and education,
the Committee remains concerndmbat the effectiveness of pakks and measures in these
areas (art. 5 (e)).

The Committee recommendsto the State party that it intensify its effortsto fully
implement the recommendations of the Task Force on the Traveller community,
and that all necessary measures be taken urgently to improve access by Travellers
to all levels of education, their employment rates aswell astheir accessto health
services and to accommodation suitableto their lifestyle.

146. The Committee notes that members offilaveller communityare not adequately
represented in the State party’s political institutions and do not effectively participate in the
conduct of public affairs (art. 5 (c)).

The Committee invitesthe State party to consider adopting affirmative action
programmes to improve the political representation of Travellers, particularly at
thelevel of Dail Eireann (L ower House of Parliament) and/or Seanad Eireann
(Upper House of Parliament (Senate)).

147. The Committee is particularly concetrabout the situation faced by women
belonging to vulnerable groups and at theanses of multiple disgnination they may be
subject to (art. 5).
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The Committee, recalling its general recommendation XXV, encouragesthe State
party to take measures with regard to the special needs of women belonging to
minority and other vulnerable groups, in particular female Travellers, migrants,
refugees and asylum-seekers.

148. The Committee remains concerned that &fslrort time limit has been introduced in
respect of the judicial review of administrative decisions on immigration issues (art. 6).

The Committee hopesthat all issues pertaining to the appeal procedure will be
adequately resolved within the framework of the proposed Immigration and
Residence Bill.

149. The Committee wishes to encourage the ptaty to ratify the International Convention
on the Protection of the Rights of All Migrant Workers and Members of their Families and
the ILO Migration for Employment Conventi (Revised), 1949 (No. 97) to ensure better
protection for migrants and migrant workers.

150. The Committee recommends to the Staitty plaat it continue consulting with
organizations of civil society working in theearof combating racial discrimination during the
preparation of the next periodic report.

151. The Committee recommends tha 8tate party’s reports Ineade readily available to
the public from the time they are submitted and that the observations of the Committee on these
reports be simildy publicized.

152. The Committee recommends that the Staty pabmit its third and fourth periodic
reports, due on 28 January 2008, jointly and thatdtess therein all points raised in the present
concluding observations.

LAO PEOPLE’'SDEMOCRATIC REPUBLIC

153. The Committee considered the sixth teéfith periodic reports of the Lao People’s
Democratic Republic, due for submissionnird985 to 2003 and submitted as one document
(CERD/C/451/Add.1), at its 1673rd and 1674teatings (CERD/C/SR.1673 and 1674), held
on 21 and 22 February 2005. At its 1696th meeting, held on 9 March 2005, the Committee
adopted the following concluding observations.

A. Introduction

154. The Committee welcomes the reportrsitted by the Lao People’s Democratic
Republic. It commends the efforts made by the State party to comply with the Committee’s
reporting guidelines, while noting that the repawes not contain enough information on the
practical implementadn of the Convention.

155. The Committee welcomes the fact that theeSiatty was represented by a high-ranking
delegation and commends the ef§at made to respond to the questions asked. It likewise
welcomes the resumption of a constructive dialogue with the State party and the fact that the
State party has expressed its desire to pursue a dialogue with the Committee on a regular basis.
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B. Positive aspects

156. The Committee commends the efforts of theeSiatty to reduce povertparticularly in
rural areas and among ethnic groups.

157. The Committee notes with satisfaction thatState party adopted penal measures
in 2004 to combat trafficking in persons.

158. The Committee is pleased to learn thattbevention has been translated into Lao.

159. The Committee welcomes the@gramme of coopation undertaken by the State party

and the United Nations Development Programme relating to the ratification and implementation
of international human rights instrumentsinitites the State party to use this framework to
ensure follow-up to the present concludingesiations and recommendations and to seek
additional technical assistance from the €dfof the United Nations High Commissioner for
Human Rights.

160. The Committee welcomes the signing by the State party in 2000 of the two
International Covenants on HumRights and encourages it to ratify both instruments as soon
as possible.

C. Subjectsof concern and recommendations

161. The Committee, noting that it received the reafter a delay of 19 years, invites the
State party to respect the timetable for the submission of its future reports.

162. The Committee notes with concern that no aeéinition of racial discrimination exists
in domestic legislation.

The Committee recommendsto the State party that it adopt a definition of racial
discrimination that includes the e ements contained in article 1 of the Convention.

163. The Committee notes with concern that@onvention is not incorporated in
domestic legislation and that thaestion of its rank in the internal legal order has not been
settled (art. 2).

The Committee invitesthe State party to take the necessary stepsto ensurethe
effective application of the Convention in domestic law.

164. The Committee regrets that there is ntnal human rights institution in the
Lao People’s DemocratiRepublic (art. 2).

The Committee invitesthe State party to consider the establishment of such

an ingtitution, in accordance with the Principlesrelating to the status of national
institutionsfor the promotion and protection of human rights (the Paris Principles)
(General Assembly resolution 48/134).
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165. The Committee is concerned at theasitun with respect to independent
non-governmental organizations (NGOs) workinghe area of human rights and the prevention
of discrimination (art. 2).

The Committee invites the State party to pave the way for the emer gence of
independent national NGOs.

166. The Committee notes the absence of législ@rovisions criminalizing acts of violence
and incitement to violence on racial grounds.

The Committee invites the State party to adopt legislation to fully implement the
provisions of article 4 of the Convention.

167. The Committee takes note of the statemethdyate party thaacial discrimination
does not exist in its territory and understandsState party to mean by that statement that it
does not engage in sgstatic disamination.

The Committee recallsits customary reservationsregarding a general declaration of
thisnature, since, in itsopinion, no State party isfree from racial discrimination in
itsterritory.

168. The Committee notes that, as the State pagyacknowledged, poversjrikes the ethnic
groups in the remotest areas hardest (arts. 2 and 5).

The Committee recalls that the Convention prohibits not only intentional and
systematic acts of racial discrimination but also discrimination that is not the direct
result of a deliberate effort by the Government to prevent part of its population
from enjoyingitsrights. In the Committee' sview, thelow level of economic, social
and cultural development of certain ethnic groups as compared with therest of the
population might be an indication of de facto discrimination. It therefore
recommendsto the State party that it conduct studieswith a view to assessing and
evaluating in concrete ter ms the extent to which racial discrimination existsin the
country and to ascertain itsprincipal causes. Statistics broken down by ethnic
group on political participation and the standard of living of the population might
beincluded in the next periodic report.

169. The Committee takes note of the delegatiexjganations regardithe reluctance of
the authorities to classify ethnic groups in the People’s Demoaetic Republicas minorities or
indigenous peoples (arts. 1, 2 and 5).

The Committee recommendsto the State party that it recognize the rights of

per sons belonging to minorities and indigenous peoples as set out in international
law, regar dless of the name given to such groupsin domestic law. It invitesthe
State party to take into consideration the way in which the groups concer ned
perceive and definethemselves. The Committeerecallsthat the principle of
non-discrimination requiresthat the specific characteristics of ethnic, cultural and
religious groups be taken into consideration.
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170. The Committee notes that the State parsydd@pted a policy oEsettling members of
ethnic groups from the mountains and tegial plateaux to the plains (art. 5).

The Committee recommendsthat the State party describein itsnext periodic report
the scope of theresettlement policies being implemented, the ethnic groups
concerned, and theimpact of these policies on the lifestyles of these groups and on
their enjoyment of their economic, social and cultural rights. It recommendsto the
State party that it study all possible alter natives with a view to avoiding
displacement; that it ensure that the persons concerned are made fully aware of the
reasons for and modalities of their displacement and of the measurestaken for
compensation and resettlement; that it endeavour to obtain the free and infor med
consent of the persons and groups concer ned; and that it make remedies available to
them. The State party should pay particular attention to the close cultural tiesthat
bind certain indigenous or tribal peoplesto their land and take into consideration
the Committee' s general recommendation XXII1 of 1997 in thisregard. The
preparation of alegisative framework setting out therights of the personsand
groups concer ned, together with information and consultation procedures, would be
particularly useful.

171. The Committee notes with concern that, adngrtb certain reports, a major obstacle to
the education and vocational training of perdogi®nging to ethnic groups is the fact that
education is provided only in Lad.anguage barriers are also apparently responsible for the
many problems encountered in obtainaggess to social services (art. 5).

The Committee recommendsto the State party that it take all possible measuresto
ensurethat persons belonging to ethnic groupsreceive education and vocational
training in their mother tongue and that it increaseits effortsto ensurethat they
learn L ao.

172. The Committee is disturbed by reports ofitifiengement of the freedom of religion of
members of religious minorities, in particularriS8bians, who are also often members of ethnic
minorities.

The Committee recommendsto the State party that it ensurethat all persons enjoy
their right to freedom of thought, conscience and religion, without discrimination, in
accordance with article 5, subparagraph (d), of the Convention.

173. The Committee remains concerned at pergiatiegations o€onflict between the
Government and members oéthimong minority who have taken refuge in the jungle or
mountainous areas of the Lao People’s DemimcRepublic since 1975. According to various
corroborating reports, this group is livingdiificult humanitarian conditions (art. 5).

The Committee calls on the State party to take all measures, if necessary with the
support of the Office of the United Nations High Commissioner for Human Rights,
the United Nations and the international community, to find a palitical and
humanitarian solution to thiscrisisas quickly as possible and to create the necessary
conditionsfor theinitiation of a dialoguewith thisgroup. The Committee strongly
encouragesthe State party to authorize United Nations agenciesto provide

emer gency humanitarian assistance to this group.
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174. The Committee is concerned at reports thaiseacts of violence have been perpetrated
against members of the Hmong minority, in patc allegations that &diers brutalized and
killed a group of five Hmong children on 19 May 2004 (art. 5).

The Committee recommendsto the State party that it provide more precise
information about the bodiesresponsible for investigating these allegations. It also
strongly recommends that the State party allow United Nations bodiesfor the
protection and promotion of human rightsto visit the areasin which member s of
the Hmong minority have taken refuge.

175. The Committee notes the stateti®nthe State party that there have been no complaints
or judicial decisions relating to racial discrimination (art. 6).

The Committee calls upon the State party to investigate this situation in order to
determine whether it is dueto the absence of legal remediesfor combating racial
discrimination, an incomplete under standing by victims of their rights, the fear of
reprisals, alack of confidencein the police and justice officials, or alack of attention
or awareness on the part of these authoritiesin mattersinvolving racial
discrimination.

176. The Committee notes with concern thatStae party claims that it is unable to

introduce human rights education programmes in schdbis.also concerned at reports that law
enforcement officials continue to have minimal awareness of human rights issues as set out in
the law, the Constitution and international instruments (art. 7).

The Committee recommendsto the State party that it introduce, if necessary with
the assistance of the international community, education programmes in schoolson
human rights and combating racial discrimination, and that it increaseits effortsto
providetraining to law enforcement officials.

177. The Committee recommends to the State patign applying the provisions of the
Convention in its legal order, aparticularly the provisions of eicles 2 to 7, that it take into
account the relevant passages of the Durbegidbation and Programnoé Action, and that it
include in its next periodic report informationaal plans of action and other measures taken to
implement the Durban Declaration an@iPbf Action at the national level.

178. The Committee strongly recommends that the State party ratify the amendment to
article 8, paragraph 6, of the Conventiotopted on 15 January 1992 at the Fourteenth
Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its
resolution 47/111. In this connection, then@oittee cites General Assembly resolution 57/194
of 18 December 2002, in which the Assembipisgly urged States parties to accelerate

their domestic ratification procedures witgard to the amendment and to notify the
Secretary-General expeditiously in writing of their agreement to the amendment. A similar
appeal was made by the Assemblytgresolution 58/160 of 22 December 2003.

179. The Committee notes that the State partynbamade the optionaleclaration provided
for in article 14 of the Convéion, and recommends that it corsidhe possibility of doing so.
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180. The Committee recommends to the State paatyittmake its periodic reports available
to the public and that the conclusionglod Committee be publicized in the same way.

181. In conformity with rule 65 of the Committegules of procedure, the State party should
provide information within one year on follow-up to the Committee’s recommendations in
paragraphs 162, 173 and 174. The Committee recomnetius State party that it submit its
sixteenth and seventeenth periodic reporta single report due on 24 March 2007.

LUXEMBOURG

182. The Committee considered the tenth, elevéwtifth and thirteentiperiodic reports of
Luxembourg, due between 1997 and 2008 submitted in a single document
(CERD/C/446/Add.1), at its 1678th and 1678thetings (CERD/C/SR.1678 and 1679) on

23 and 24 February 2005. It adopted the aafing observations below at its 1697th meeting,
held on 9 March 2005.

A. Introduction

183. The Committee welcomes the periodic repbttuxembourg, which is in conformity

with the reporting guidelines of the Committee. It applauds the efforts made by the delegation to
provide thorough and highly constructive answerthe questions raised. It appreciates the
opportunity thus provided to resuraaialogue with the State party.

184. Noting that the report was more tls@wen years overdwehen submitted, the
Committee invites the State party to respect therwals it has suggested for the submission of
its future reports.

B. Positive aspects

185. The Committee notes with appreciation tHermation provided by the delegation on the
execution of a national plan of action on thikofe-up to the World Conference against Racism,
Racial Discrimination, Xenophob&nd Related Intolerance.

186. The Committee welcomes the Act of 18/ 11997, which supplements the Criminal
Code by making racism a more serious ¢ and criminalizing revisionism and other acts
based on discrimination.

187. The Committee notes with satisfaction theanirmcorporation into Luxembourg law of
Council Directive 2000/43/CE of 19 June 2000, iempénting the principle of equal treatment
between persons irrespective of racial or etbnigin and establishing a general framework for
equal treatment in empyment and occupation.

188. The Committee commends the entry into force of the Act of 24 July 2001 amending the
Luxembourg Nationality Act 022 February 1968 by easing the conditions for obtaining
Luxembourg nationality.

189. The Committee welcomes the entry into éoo€ the Act of 8 June 2004 on freedom of
expression in the media, which calls for a cotlethics to govern the pursuit of journalistic
activities.
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190. The Committee notes with satisfactiba signing of Protocol No. 12 on
non-discrimination to the Europe&@onvention on Human Rights.

191. The Committee commends the establishment of an Advisory Commission on

Human Rights, a Complaints Office within the Permanent Special Commission against Racial
Discrimination, advisory commissions for foreigeién the communes, and the appointment of
an ombudsman.

192. The Committee also notes with saiision school curricula that promote
interculturalism, a certain number of mother-tongue classes for immigrant children and the
introduction of intercultudamediators in schools.

C. Concernsand recommendations

193. The Committee notes that the statistical gedgided by the State gg are incomplete.

It draws attention to the fact that it needs these data for an assessment of the implementation of
the Convention and for monitoring measuré®tafor the benefit afninorities and vulnerable

groups.

Recalling its general recommendations XXIV and XXX, the Committeerequeststhe
State party to includein its next periodic report updated statistical information, in
particular on the Roma communities, and on vulnerable groups such as
non-nationals, refugees, asylum-seekers and clandestine workers.

194. While noting the State party’s efforts to tightgnits laws and strengthen its institutions
combating racial discrimination, the Committeeasothat racist and xenophobic incidents, in
particular against Arabs and Muslims, and dismatory attitudes towards ethnic minorities are
still encountered.

The Committee encour ages the State party to continue to combat preudice and
xenophobic stereotypes, in the media especially, and fight preudice and
discriminatory attitudes. It recommendsthat the authorities adopt a strategy for
making the public at large better awar e of the existence and purpose of the
institutions established to combat racial discrimination.

195. The Committee is concernedts fact that rast and xenophobic propaganda is to be
found on Internet sites.

The Committee encour ages the State party to combat this contemporary form of
racial discrimination, which is covered by the principles of the Convention. It
would like to beinformed of action taken by the State party to thisend in its next
periodic report. It also suggeststhat the State party ratify the Council of Europe
Convention on Cybercrime and its Additional Protocol concerning the
criminalization of acts of aracist and xenophobic nature committed through
computer systems.
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196. The Committee notes with satisfaction theresfmade by the State party to combat
offences motivated by racial hatred. It also welcomes the bill reversing the burden of proof in
civil cases in favour of victims of racial digmination. However, it notes that prosecutions in
this area have been few in number.

The Committee encour ages the State party to ensure that prosecutors and
magistrates do prosecute racist offences under therelevant criminal laws, and
apply therequisite criminal penalties. It also suggeststhat racist motives should be
defined as a general aggravating circumstance for offences, and that der ogationsto
the ban on discrimination such asthose currently allowed under article 457-5 of the
Criminal Code should belimited. It requeststhe State party to provide, in its next
periodic report, updated statistics on acts of racial discrimination and judicial
action taken in response.

197. While noting the action taken in respottsthe requirements of article 4 of the
Convention, the Committee observes that the State party still upholds its interpretation of that
article, viz. that criminal actsommitted by members or supportefsa racist organization may

be prohibited or punished by law, but nat #xistence of, or participation in, racist
organizations.

The Committee drawsthe State party’s attention to its general

recommendation XV, according to which all provisionsof article 4 of the
Convention are of a mandatory character, including declaringillegal and
prohibiting any organization promoting or inciting discrimination, as well as
recognizing participation in such an organization as an offence punishable by law.
Accordingly, the Committee recommendsthat the State party reconsider its
position.

198. While recognizing the steps taken by theeSpatty to combat raai discrimination, the
Committee notes that certain vulnerable grogpsh as non-nationals, refugees and
asylum-seekers, are not affied sufficient protection.

In thelight of its general recommendation XXX, the Committee proposes

action specifically to guarantee the equal enjoyment of theright to adequate
housing for citizens and non-citizens, especially by avoiding segregation in housing
and ensuring that housing agenciesrefrain from engaging in discriminatory
practices.

199. The Committee is concerned that a numbeoatnationals are illegally employed in
Luxembourg, and are thus exposed to abuse by their employers.

In the light of itsgeneral recommendation XXX, the Committee encouragesthe
State party to take practical stepsto prevent and redressthe serious problems faced
by non-citizen workers, ensuring that any employerswho recruit illegal workersare
punished.
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200. The Committee is concerned at allegatmfrdiscriminatory or vexatious conduct
towards non-nationals on the part of officialsriwog in various national or local authorities.

While awar e of the infor mation provided by the State party about human rights
training for State employees, the Committee encourages the State party to include
within the training a specific focus on the problems of racism and discrimination,
and to ensurethat all officialswho come into contact with minority groupsreceive
training of thistype.

201. The Committee invites the State party to consider the possibility of ratifying the
International Convention on thed®ection of the Rights of All Migrant Workers and Members
of Their Families, and the 1961 Convemtion the Reduction of Statelessness.

202. The Committee recommends tha&t 8tate party’s reports Ineade readily available to
the public and that the observations of @@nmittee on these reports be similarly publicized.

203. The Committee recommends that theeSparty submit its fourteenth and
fifteenth periodic reports in a single document due on 31 May 2007.

BARBADOS

204. The Committee considered the eighthixteenth periodic reports of Barbados,
submitted in one document (CERD/C/45@(35), at its 1709th and 1710th meetings
(CERD/C/SR.1709 and CERD/C/SR.1710), held @mé& 8 August 2005. At its 1727th meeting
(CERD/C/SR.1727), held on 18 August 2005, it adopiedollowing concluding observations.

A. Introduction

205. The Committee welcomes the report submliiethe State party which fully complies

with the reporting guidelines and expresses tisfaation that dialogue has been re-established
with the State party. It also welcomes the seppntary information provided by the State party

in writing as well as in its oral presentati The report and the presentation enabled the
Committee to engage in a rich discussion with the State party of the social and historical context
of racial issues in Barbados.

206. Noting that the report was more ti2nyears overdue when submitted, the Committee
invites the State party to respect the timetalias suggested for the submission of its future
reports.

B. Positive aspects

207. The Committee notes with satisfactiongéstablishment of the Committee for National
Reconciliation tasked with developing, coordinating and implementing a programme for the
process of national reconciliation.

208. The Committee appreciates the relevant statisnformation on the composition of the
population provided by the State party.
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209. The Committee welcomes the draft NationahRin Justice, Peace and Security as an
important step in providing victims of violearime with the right to claim compensation.

210. The Committee welcomes thganization of seval training progammes conducted at
the Regional Police Training Department on thenpotion and protection of human rights in the
field of racialdiscrimination.

211. The Committee also notes with satisfactienpilot educatioprogramme which has
included African Heritage Studies, Citizenry, Fhntife and conversationdoreign languages in
several primary ansecondary schools.

212. The Committee notes with satisfaction the agtghigh ranking in the United Nations
Development Programnidéuman Devel opment Report.

C. Concernsand recommendations

213. While welcoming the recamendation of the Constitution@eview Commission that
gender be included in the Constitution as@ugd for non-discrimination and the establishment
of a Constitution Committee which has begun redrafting the Constitution with the intention of,
inter alia, including a definition of racial discrimination which would protect individuals against
discriminatory actions by private persons antities, the Committee is concerned about the lack
of a legal definition ofacial discrimination in line witlarticle 1 of the Convention in its

domestic legislation.

The Committee recommends to the State party that it adopt a definition of racial
discrimination that includes the el ements contained in article 1 of the Convention.

214. While taking note of the establishrhehthe office of Ombudsman, the Committee
regrets the absence of a national human rigktgution set up in accordance with the Principles
relating to the status of national institutions for the promotion and protection of human rights
(the Paris Principles, Genevagsembly resolution 48/134, annex).

The Committee recommends that the State party consider the establishment of a
national human rightsinstitution, in accordance with the Paris Principles.

215. The Committee is concerned over the lafckocial movements that promote
integrationist multiracial values in the State party and in particular that the report was not made
more widely available to civil society before it was submitted.

In thelight of article 2 (e) of the Convention, the Committee requeststhat the

State party create an enabling environment for integrationist multiracial
organizations, and encour ages the State party to maintain dialogue with civil society
or ganizations.

216. The Committee expresses concern at thasible crypto-racism” mentioned in the
report which arises as a result of the separation of black and white communities and which is
rooted in social relations at the interpersonal level.
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The Committee reminds the State party of its general recommendation XIX

accor ding to which defacto racial segregation can arise without any initiative or
direct involvement by the public authorities. The Committee thus encouragesthe
State party to monitor all trendswhich can giveriseto such segregation, to work for
the eradication of any negative consequencesthat ensue and to describe any such
action in its next periodic report.

217. The Committee notes with concern that, dutstgeneral character, paragraph 1 of the
reservation by the State party affects tppli@ation of a number of provisions of the
Convention, in particulaarticles 2, 4, 5 and 6. Furthermapayagraph 2 of the reservation
restricts the interpretation of a key provision tiee effective application of the Convention,
namely article 4.

The Committee recommendsthat the State party consider withdrawing its
reservation and enact legislation to give full effect to article 4 of the Convention, as
well asto providefor effective remedies according to article 6.

218. The Committee is concerned at the absenaaytomplaints of racial discrimination
before the High Court since 199ddaat the fact that no complaint was ever submitted before the
Police Complaints Authority.

The Committee recommends that the State party consider whether thelack of
formal complaints may be theresult of thevictims' lack of awareness of their rights,
lack of confidencein the police and judicial authorities, or the authorities’ lack of
attention, sensitivity, or commitment to cases of racial discrimination. The
Committeerequeststhat the State party includein its next periodic report statistical
information on complaintslodged, prosecutionsinitiated and the outcome of cases
involving racial or ethnic discrimination, aswell as specific examples of such cases.

219. While taking note of the State party’s obseovethat education in Barbados is “socially
guaranteed”, the Committee expresses concern that the right to education as well as other
economic and social rights are noegdately protected in domestic law.

The Committee recommendsto the State party that it ensure equal enjoyment of
economic and social rightsincluding theright to education contained in article 5 (e)
of the Convention.

220. The Committee expresses concern at the eaduhe Centre foMultiethnic Studies at
the Barbados campus of the University of the West Indies which was tasked to research race an
ethnicity in the Caribbean.

The Committee encour ages the State party to consider reopening the Centre.

221. The Committee requests the State partyrtber clarify thesituation regarding
Amerindians in Barbados.

222. The Committee notes that the State partynbamade the optionaleclaration provided
for in article 14 of the Convention and usghe State party to consider doing so.
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223. The Committee recommends that the Staty pantinue taking into account the
relevant parts of the Durban Declaratiom &rogramme of Action when implementing the
Convention in the domestic legaider, in particular in reggt of articles 2 to 7 of the
Convention, and that it include in its next jpelic report information on further action plans or
other measures taken to implement the Duibaclaration and Programme of Action at the
national level.

224. The Committee strongly recommends thatState party ratify the amendments to

article 8, paragraph 6, of the Conventiotopted on 15 January 1992 at the Fourteenth

Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its

resolution 47/111. In this connectionet@ommittee refers to General Assembly

resolution 59/176 of 20 December 2004, in which tksefnbly strongly urged States parties to
accelerate their domestic ratification procedures with regard to the amendment and to notify the
Secretary-General expeditiously in writing of their agreement to the amendment.

225. The Committee stronglgcommends that the State party ratify the International
Convention on the Protection of the RightsAtifMigrant Workers and Members of Their
Families and the Convention relatitiggthe Status of Refugees.

226. The Committee recommends tha&t 8tate party’s reports Ineade readily available to

the public from the time they are submitted and that the observations of the Committee on these
reports be similarly publized. It further suggests introdog effective meases, including

public awareness-raising campaigns about the Convention.

227. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recommeations contained in paraghs 213 and 217 above, within
one year of the adoption tfe present conclusions.

228. The Committee recommends that the Staty pabmit its seventeenth periodic report
jointly with its eighteenth periodic report on 8 December 2@@d,that it address all points
raised in the present concluding observations.

GEORGIA

229. The Committee considered the second to gerobdic reports of Georgia, which were

due on 2 July 2002 and 2004 respectivelynstted as one document (CERD/C/461/Add.1), at
its 1705th and 1706th meetings (CERD/C/SR.1#5%/06), held on 3 and 4 August 2005. At
its 1721st meeting, held on 15 August 2005, it adopted the following concluding observations.

A. Introduction

230. The Committee welcomes the report submhiethe State party and the additional
information provided by the delegation. TBGemmittee also appreciates the presence of a
high-ranking delegation anddltonstructive and frank dialogugth the State party.

231. The Committee expresses itgssaction with the quality ofthe report, its conformity
with the reporting guidelines of the Committee and notes as very positive the fact that the State
party submitted the report in a timely manner.

46



B. Factorsand difficultiesimpeding theimplementation of the Convention

232. The Committee acknowledges that Georgia baa bonfronted with ethnic and political
conflicts in Abkhazia and Souths®etia since independence. Due to the lack of governmental
authority, the State party has difficulty in exercising its jurisdiction with regard to the protection
of human rights and the implementatwithe Convention in those regions.

233. In addition, the conflicts iBouth Ossetia and Abkhaziaveaesulted in discrimination
against people of different ethnic origins, untihg a large number of internally displaced
persons and refugees. Seveemommendations have been issued by the Security Council to
facilitate the free movement of refugees and internally displaced persons.

C. Positive aspects

234. The Committee acknowledges that the $tatey is a multi-ethnic country, with

numerous and varied communities, and appreciates the efforts made by the State party to provic
information relating to the ethnic compositiontloé population as well agher statistical data

related to minorities.

235. The Committee notes with satisfaction thatState party is continuing to make
important progress in the area of legislatreform and that some of its previous
recommendations were taken into ddesation during this process.

236. The Committee also notes with satisfaction tt@iState party has made the declaration
under article 14 of the Convention recognizing tompetence of the Committee to receive and
consider communications and expects that the public at large will be appropriately informed of
this fact.

237. The Committee also expresses its satisfactijecaht measures takby the State party
to strengthen the participation of ethnic minorities in its political institutions.

D. Concernsand recommendations

238. While noting the adoption afdetailed “plan of action tstrengthen protection of the
rights and freedoms of various populationugs of Georgia for the period 2003-2005", the
Committee regrets that the draft legislation to @cotninorities has not yet been adopted (art. 2).

The Committee recommends that the State party provide detailed information on
theimplementation and results of the“ plan of action to strengthen protection of
therightsand freedoms of various population groups of Georgia for the

period 2003-2005" and encour ages the State party to adopt specific legislation to
protect minorities.

239. While taking note of the introduction @csion 1 of article 142f the Criminal Code
regarding acts of racial discrimination, then@uittee is concerned over the insufficiency of
specific penal provisions implemiamg article 4 (a) and (b) of the Convention in the domestic
legislation of the State party (art. 4).
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The Committee recommends that the State party adopt legidation, in thelight of its
general recommendation XV, to ensure a full and adequate implementation of
article 4 (a) and (b) of the Convention in itsdomestic legislation, in particular
declaring an offence punishable by law the dissemination of ideas based on racial
superiority or hatred and any assistanceto racist activities, including financing, as
well asdeclaringillegal organizations and propaganda activities which promote and
inciteracial discrimination and recognizing, as an offence punishable by law,
participation in such organizations or activities.

240. While welcoming the inforation provided on the situati on several minorities of the
State party, the Committee regrets the lack of detailed information on the situation of some
vulnerable minority groups, in gecular the Roma, and their enjoyment of all human rights
(art. 5).

The Committee recommends that the State party include detailed information in its
next periodic report on the situation of all minority groups, including the most
vulnerableonesand in particular the Roma, and in this connection, drawsthe
attention of the State party to its general recommendation XXVI1I on discrimination
against Roma.

241. The Committee notes the absence of legisiaggarding the status of languages, the

lack of sufficient knowledge of the Georgimguage by minority gups and of effective

measures to remedy this situation as well as to increase the use of ethnic minority languages in
the public administration (art. 5).

The Committee recommends that the State party adopt legislation on the status of
languages aswell as effective measures to improve the knowledge of the Georgian
language amongst minority groups and to increase the use of ethnic minority
languagesin the public administration.

242. The Committee notes that the representatidime different ethnic communities of the
population of the State party in State indtdns and in the public administration is
disproportionately low, which leads to theaduced participation ipublic life (art. 5).

The Committee recommends that the State party include further information in its
next periodic report regarding the ethnic composition of State institutions and of the
public administration and adopt practical measuresto ensurethat ethnic minorities
arerepresented in the public administration and in thoseinstitutions, and to
enhancetheir participation in publiclife, including the elabor ation of cultural and
educational policiesrelating to them.

243. While acknowledging the commitniieof the State party teepatriate and integrate
Meskhetians who were pglled from Georgia in 1944 as well as the recent establishment of a
State Commission on the Repatriation of Meskhetians, the Committee notes with concern that no
specific measures have yet been taeteeaddress this issue (art. 5).
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The Committee recommends that the State party include detailed information in its
next periodic report on the situation of Meskhetians and take the appropriate
measuresto facilitate their return and their acquisition of Georgian citizenship,
including the adoption of the necessary framework legislation to this effect, which
has been under drafting since 1999.

244. The Committee regrets the lack of infation in the State party report on the
fundamental rights of non-citizenemporarily or permanently residing in Georgia, regarding the
effective enjoyment, without discrimination, ibfe rights mentioned in article 5 of the
Convention (art. 5).

Drawing the attention of the State party to its general recommendation XXX on
discrimination against non-citizens, the Committee recommends that the State party
ensur e the effective enjoyment, without discrimination, of therights mentioned in
article 5 of the Convention, in particular their accessto justice and right to health.

245.  While noting the new legal measures agldpegarding refugees, the Committee remains
concerned that some refugees and asylum-seekers of particular ethnicities have been forcibly
returned to countries where there are sultisagrounds for believing that they may suffer

serious human rights violations (art. 5).

The Committee recommends that the State party provide detailed information on
the situation of refugees and asylum-seekers, on the legal protection provided to
them including their rightsto legal assistance and judicial appeal against
deportation orders, and on thelegal basisfor deportation. The Committee also
urgesthe State party to ensure, in accordance with article 5 (b) of the Convention,
that no refugees areforcibly returned to a country wherethere are substantial
groundsfor believing that they may suffer serious human rightsviolations. The
Committee encour ages the State party to ratify the Convention relating to the
Status of Stateless Persons and the Convention on the Reduction of Statelessness.

246. Religious questions are of relevance éo@ommittee when they are linked with issues
of ethnicity and raciadliscrimination. In this conneoin, and while acknowledging the effort
made by the State party to fight ethnogwlus violence, the Committee remains concerned
about the situation of ethno-religious minostisuch as the Yezidi-Kurds (art. 5).

The Committee recommends that the State party include detailed information in its
next periodic report on the situation of ethno-religious minorities, and that it adopt
the bill on freedom of conscience and religion designed to protect those minorities
against discrimination and, in particular, against acts of violence.

247. Poverty is a human rights issue and afaghich impedes the full enjoyment by all,
including vulnerable minority groups, of thosghts. The Committee is concerned about the
extreme poverty in which part of the populatiortteé State party lives and its effects on the
most vulnerable minority groups for the enjoymehtheir human rights and regrets that the
State party’s programme to reduce poverty stidulate economic growth has not yet been
adopted (art. 5).

49



The Committee recommendsthat the State party include information in its next
periodic report on its economic situation, in particular regarding minorities, and
adopt all the necessary measuresto reduce poverty, especially regarding the most
vulnerable minority groups, and stimulate economic growth, including the adoption
of anational plan to this effect.

248. The Committee is concerned by allegatiorarbitrary arrestsral detention, excessive
use of force by law enforcement officials, and ill-treatment in police custody of members of
minority groups and non-citizens, and about the tsfdkvestigation of those cases (arts. 5
and 6).

The Committee recommendsthat the State party take appropriate measuresto
eradicate all formsof ill-treatment by law enfor cement officials and ensure prompt,
thorough, independent and impartial investigationsinto all allegations of
ill-treatment, especially of member s of ethnic groups and non-citizens; perpetrators
should be prosecuted and punished, and victims granted compensation.

249. While noting the existence of an Ombudsnptae Committee regrets the insufficiency of
detailed information regarding the independence, competencies and effectiveness of this
institution (art. 6).

The Committee recommendsthat the State party providein itsnext periodic report
detailed information on the independence, competencies and effective results of the
activities of the Ombudsman. Furthermore, the Committee encouragesthe State
party to strengthen thisinstitution and provide it with adequate resour ces so asto
allow it to function as an independent national human rightsinstitution, in
accordance with the Principlesrelating to the status of national institutionsfor the
promotion and protection of human rights (the Paris Principles) (General Assembly
resolution 48/134).

250. While noting with appreciation that thertwention may be invoked directly before the
national courts, the Committee notes the lack of information on complaints of racial

discrimination, the absence of court cases regagndioial discrimination in the State party and
the need for further dissemination of the Corienamongst State authorities (arts. 6 and 7).

The Committee recommendsthat the State party ensurethat the lack of court cases
on racial discrimination isnot theresult of victims' lack of awareness of their rights
or limited financial means, individuals' lack of confidencein the police and judicial
authorities, or the authorities' lack of attention or sensitivity to cases of racial
discrimination. The Committee urgesthat the State party ensure that appropriate
provisions are availablein national legislation regarding effective protection and
remedies against violation of the Convention and disseminateto the public
information on the legal remedies available against those violations aswidely as
possible. Further, the Committee also recommendsthat the State party take
measur esto sensitize police and judicial officersabout the Convention.
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251. The Committee recommends that the State f#yinto account the relevant parts of
the Durban Declaration and Programme ofiéicwhen implementing the Convention in the
domestic legal order, iparticular in respect of articlest@ 7 of the Convention. It further
recommends that it include in its next jpelic report information on measures taken to
implement the Durban Declaration and Programme of Action at the national level.

252. The Committee requests that the State/gaeport and the present concluding
observations be widely disseminated throughoutlge party in the appropriate languages, and
that the next periodic report be broughttie attention of non-governmental organizations
operating in the country befobeing submitted to the Committee.

253. The Committee strongly recommends thatState party ratify the amendments to

article 8, paragraph 6, of the Conventiotopted on 15 January 1992 at the Fourteenth

Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its

resolution 47/111. In this connectionet@ommittee refers to General Assembly

resolution 59/176 of 20 December 2004, in whichABsembly strongly urged States parties

to accelerate their domestic ratification procedures with regard to the amendment and to notify
the Secretary-General expeditiously in writing of their agreement to the amendment.

254. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recamendations contained ingagraphs 238, 244 and 245 above,
within one year of the adoption of the present conclusions.

255. The Committee recommends ttheg State party submit its fourth periodic report jointly
with its fifth periodic report on 2 July 2008, andtlit address all pointaised in the present
concluding observations.

ICELAND

256. The Committee considered the seventeerdregghteenth periodic reports of Iceland,
due between 2002 and 2004 awbmitted in a single document (CERD/C/476/Add.5), at
its 1715th and 1716th meetings (CERD/C/BRS5 and 1716) on 10 and 11 August 2005.

It adopted the concluding observations ledd its 1725th meeting (CERD/C/SR.1725), held
on 17 August 2005.

A. Introduction

257. The Committee welcomes the report ofdodl, which is in conformity with the
Committee’s reporting guidelines, as well as the comprehensive written and oral replies
of the delegation to the questions raised by the Committee. It also welcomes the State
party’s timeliness and regularity in submitting its periodic reports. It appreciates the
opportunity thus provided to engage inamtinuous and constructive dialogue with the
State party.
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B. Positive aspects

258. The Committee welcomes the State partyification of a number of human rights
treaties since the consideration of its fifteeatinl sixteenth periodic reports in 2001, including
both Optional Protocols to the Convention oa Rights of the Child as well as regional
instruments relevant to the Committee’s mandate.

259. The Committee notes with satisfaction theaéeng legislative changes enhance the legal
status of foreign nationals, such as the éxcthe Employment Rights of Foreign Nationals

in 2002, the amendment in 2002 of the Municip&dibns Act extending the right to vote in
municipal elections and eligibility for municipal office to foreign nationals, as well as the
application for the first time of this amendnt in the municipal elections of 2002, when

some 1,000 foreign nationadvailed themselves of their right to vote.

260. The Committee welcomes the currenttdshment of the Committee for Refugees

and Asylum-Seekers and the Icelandic ImmigraGauncil, to be composed of representatives
of relevant ministrie and one immigrant representatand responsible for making
recommendations on immigration policy to thev&rnment and for codmating the provision

of services and information to immigrants.

261. The Committee notes with appreciation thatSupreme Court of Iceland, in a
judgement dated April 2002, camhed the conviction of amdividual under article 233 (a)

of the General Penal Code for having publagaulted a group of people on account of their
nationality, colour and race.

262. The Committee welcomes the establishmeR001 of an office of the Reykjavik police
functioning as a link between the police and persdrisreign origin which, inter alia, refers
complaints made by foreigners to the competent authorities.

C. Concernsand recommendations

263. The Committee notes that the Convention habewt incorporated into the State party’s
domestic legal order.

The Committee encour ages the State party to consider incor porating the
substantive provisions of the Convention into its domestic law, with a view
to ensuring compr ehensive protection against racial discrimination.

264. While recognizing that there are no seriowsasconflicts within Icelandic society, the
Committee nevertheless considers that the Statg gflaould adopt a more proactive approach in
preventing racial discrimination oelated intolerance (art. 2).

The Committeerecallsthat the notion of prevention isinherent in many provisions
of the Convention and encour agesthe State party to take direct measuresto prevent
racial discrimination in all spheresof lifeand, to that effect, consider the possibility
of adopting comprehensive anti-discrimination legislation providing, inter alia, for
effective remedies against racial discrimination in civil and administrative
proceedings.
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265. The Committee notes that direct funding fer litelandic Human Rights Centre has been
cut in the national budget for 2005 and that fun@wvipusly earmarked for the Centre have been
reallocated to human rights projects in general (art. 2, para. 1 (e)).

The Committee invites the State party to maintain its level of cooperation with
non-gover nmental organizations combating racial discrimination, including helping
to ensurethe adequate funding and independence of such organizations, bearing

in mind that, according to article 2, paragraph 1 (e), of the Convention, each

State party undertakes to encourage, where appropriate, integrationist multiracial
or ganizations and movements.

266. While noting that members of the bordeligeoreceive training on international human
rights standards and refugee law, the Committeenserned about reports that asylum requests
are not always properly handled by border guards (art. 5).

The Committee encour ages the State party to intensify its effortsto provide
systematic training to border guards, with aview to increasing their knowledge
about all relevant aspects of refugee protection, aswell as about the situation in
the countries of origin of asylum-seekers.

267. While noting that the purpose of the requeeeat that a foreign “spouse or partner in
cohabitation or registered partabip of a person lawfully staying in Iceland” must be 24 years
of age or older to obtain a permit to stayadamily member is to prevent forced or sham
marriages, the Committee is nevertheless concerned that this requirement may have
discriminatory effects, bearing in mind thagétiminimum age of marriage under the Icelandic
Marriage Act No. 31/1993 is 18 years (art. 5 (d) (iv)).

The Committee recommends that the State party reconsider this age requirement
and explore alter native means of preventing forced or sham marriages.

268. While noting that the issuance of temppraork permits to employers of foreign

workers rather than to the employees themselves serves to better oversee the situation of the
labour market, and that copiessafch permits indicating the expidate are handed out to the
employees, who may change jobs during the period covered by the permit, the Committee is
concerned that this situation may lead to bines of the labour rights of temporary foreign
workers (art. 5, para. (e) (i)).

Recalling its general recommendation XXX (2004) on discrimination against
non-citizens, the Committee recommendsto the State party that it strengthen

legal safeguardsto prevent such breachesand to ensurethat foreign workersare
protected against discrimination, in particular in relation to working conditions and
work requirements.

269. The Committee is concerned at reported cakege access to public places such as bars,
discotheques, etc. has been denied on ragangs, and notes the absence of court judgements
under article 180 of the GeneRénal Code prohibiting suchsdriminatory acts (art. 5 (f)).
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The Committee recallstheright of all individualsto access public places without
discrimination and recommends that the State party regulate the burden of proof in
civil proceedingsinvolving denial of accessto public places based on race, colour,
descent, and national or ethnic origin so that once an individual has established a
prima facie case that he or she has been a victim of such denial, it shall befor the
respondent to provide evidence of an objective and reasonable justification for the
differential treatment.

270. The Committee notes with concern that applgcaumose asylum applications have been
rejected or who are being expelled by the Directorate of Immigration can only appeal that
decision to the Minister of Jusé as the supervisory authorityhose decision is subject only to
a limited court review on procedure rather than substance (art. 6).

The Committee recommendsthat the State party consider introducing a full review
by an independent judicial body of decisions of the Directorate of Immigration
and/or the Minister of Justice concerning therejection of asylum applications or
expulsion of asylum-seekers.

271. The Committee notes the absence in Icelamadnaitional human rights institution that
conforms to the Principles relating to the ssadf national institutions for the promotion and
protection of human rights (the Paris Riples) (General Assembly resolution 48/134).

The Committee invites the State party to consider the establishment of a national
human rightsinstitution in accordance with the Paris Principles.

272. The Committee encourages the State padgrisider ratifying the Convention relating
to the Status of Stateless Persons and tmvéhtion on the Reduction 8tatelessness and to
complete the ratification pross of the Additional Protocol tihe Convention on cybercrime,
concerning the criminalization of actsafacist and xenophobic nature committed through
computer systems.

273. The Committee recommends that the State fk#yinto account the relevant parts of
the Durban Declaration and Programme ofiéicwhen implementing the Convention in the
domestic legal order, iparticular in respect of articl&sto 7 of the Convention, and that it
include in its next periodic report informaii on action plans or other measures taken to
implement the Durban Declaration and Programme of Action at the national level.

274. The Committee recommends that 8tate party continue publicize its periodic reports
to the Committee, as well as the concluding observations of the Committee on these reports.

275. The Committee recommends to the State paatyitteubmit its nineteenth and twentieth
periodic reports in a single report, due on 4 January 2008.

NIGERIA

276. The Committee considered the fourteenigbteenth periodic ports of Nigeria,
submitted in one document (CERD/C/4%6d.3), at its 1720th and 1722nd meetings
(CERDI/C/SR.1720 and 1722), held on 15 a6dAugust 2005. At its 1728th meeting
(CERD/C/SR.1728), held on 19 August 2005, it adopiedollowing concluding observations.
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A. Introduction

277. The Committee welcomes the report submhiethe State party and the additional

written information provided. The Committee welcomes the attendance of a delegation and the
opportunity it has afforded to resume dialoguth the State party. The Committee regrets,
however, that the report does not fully conform to the Committee’s reporting guidelines and
lacks sufficient information on the pitamal implementation of the Convention.

278. Noting that the report was more than eight years overdue when submitted, the Committec
invites the State party to respect the deadline set for the submission of its future reports.

B. Positive aspects

279. The Committee notes with satisfaction $itate party’s ratification, in 2002, of
the International Labour Organization Diseination (Employmenand Occupation)
Convention, 1958 (No. 111).

280. The Committee welcomes the establishroéttie National Human Rights Commission
of Nigeria, pursuant to the Hum&ights Commission Act, adopted in 1995.

281. The Committee welcomes the adoption, in 200the National Plan of Action on the
promotion and protection of human rights.

282. The Committee welcomes the establishmetiteNational Intereligious Council and

of the Institute for Peace and Conflict to promitter-ethnic, intercommunal and interreligious
harmony. It also welcomes the creation @ Mational Revenue Allocation System, which aims
to improve the distribution of seurces among different States.

283. The Committee welcomes the establishmehtofan rights desks in police stations to
deal with complaints relating to human rights violations committed by members of the police
force.

284. The Committee notes with appreciation thevigion of mobile schools for children of
nomadic communities.

C. Concernsand recommendations

285. While noting the concerns of the Statgypthat identification of its population by
ethnicity or religion may lead to national disunity, the Committee is concerned that the State
party has submitted no precise figures onetitic composition of the population, and points
out that such information is necessarydsess how the Conventionapplied in practice.

The Committee invites the State party to complete the next census as soon as
possible and to include indicator s disaggr egated by ethnicity, religion and gender on
the basis of voluntary self-identification, which will makeit possible to determine
the situation of groupsfalling within the definition of article 1 of the Convention.

In this connection, the Committee drawsthe attention of the State party to its
general recommendation 1V (1973) on reporting by States, aswell asto paragraph 8
of itsreporting guidelines.
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286. The Committee is concerned about theradesef a legal definition of racial
discrimination in Nigeria’s doestic law (Convention, art. 1).

The Committee invitesthe State party to request its National Assembly Joint
Committee, set up toreview the Constitution, to consider adopting a definition of
discrimination that includes the elements contained in article 1 of the Convention.

287. The Committee regrets the paucity of infororatn the State party’s report on the rights

of non-citizens temporarilgr permanently residing in Niga, including réugees, stateless

persons, displaced persons and migrant workeusthermore, the Committee notes that the
guarantees against racial discrimination contained in section 42 of the Constitution do not extend
to non-citizens (arts. 1 and 2).

I'n the context of the current constitutional review and the drafting of an
Anti-Discrimination Bill by the Parliament, the Committee invitesthe State party to
consider extending the scope of its domestic legislation so asto protect non-citizens
from racial discrimination. The Committee requeststhe State party to provide an
update of developmentsin thisregard and to include further information on the
enjoyment of rights by non-citizensresiding in Nigeria, in particular refugees,
stateless persons, displaced per sons and migrant workers, in itsnext periodic
report. Inthisregard, the Committee drawsthe attention of the State party toits
general recommendation XXX (2004) on non-citizens.

288. The Committee notes with concern that thenmpanciples of the Convention have not
been incorporated in domestic law, in order the&an be directly invoketh the Nigerian courts
(art. 2).

The Committee invites the State party to take all necessary stepsto incor porate the
substantive provisions of the Convention in its domestic law, with a view to ensuring
comprehensive protection against racial discrimination.

289. The Committee is seriously concerned thapitie attempts to &ier national unity,

prejudices and feelings of hostility among some ethnic groups persist in Nigeria, including active
discrimination by people who consider themselves to be the original inhabitants of their region
against settlers from other states. The Committpariscularly concerned at the persistence of
inter-ethnic, intercommunahd interreligious violence in the country stemming from these

hostile sentiments as well as at disputes over commercial interests and resource control, which
have claimed thousands of livasd led to the displacement of a significant proportion of the
population (art. 2).

The Committee encour ages the State party to continue monitoring all initiatives and
tendencies that may giveriseto racist and xenophobic behaviour, and to combat the
negative consequences of such tendencies. The Committee recommendsthat the
State party carefully monitor the negative impact of its effortsto promote national
unity through regional and state action and, in particular, the effects on relations
between and among ethno-religious groups. The Committee recommendsthat the
State party endeavour, by encour aging genuine dialogue, to improverelations
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between different ethnic and religious communities with a view to promoting
tolerance and over coming pre udices and negative stereotypes. It invitesthe State
party to conduct studieswith a view to effectively assessing and evaluating
occurrences of racial discrimination.

290. While noting that the 1958 Osu Abolition Ligally abolished workand descent-based
discrimination, the Committee remainoncerned about persistatiegations that members of
the Osu and other similar communities are still satgd to social exclusion, segregation and
mistreatment, as well as discrimination in employment and marriage (arts. 2, 3 and 5).

The Committee drawsthe State party’s attention to its general

recommendation XX1X (2002) concerning racial discrimination based on
descent, and suggests that a detailed response on thisissue should beincluded

in the State party’snext report. It strongly recommendsthat the State party
develop, in cooper ation with non-gover nmental organizations and religious
leader s, effective programmesto prevent, prohibit and eliminate private and
public practicesthat constitute segregation of any kind, including a wide-ranging
information and public-awar eness campaign to put an end to these practices.

291. The Committee expresses deep concern abouwrous reports df-treatment, use of
excessive force and extrajudicial killings as well as arbitrary arrests and detentions by law
enforcement officials in attempts to quell incidents of intercommunal, inter-ethnic and
interreligious violence. The Committee is particularly disturbed at reports of serious acts of
violence targeting members of paular ethnic groups in repristdr attacks on security forces,
including the October 2001 incident in Benue State. While the Committee takes note of the
establishment of numerous bodies to investiase incidents, including panels of enquiry,

it is concerned that most ofalinvestigations haviailed to produce prosecutions and sentences
commensurate with the gravity of the crimesoaitted, leading to the appearance of impunity
(arts. 2, 4 and 5).

The Committee recommendsthat the State party intensify its action to halt this
phenomenon and requeststhat it submit detailed information about the number of
personswho died and their ethnic affiliations, the prosecution of personsin relation
to these events, and the sentences, if any, that were pronounced. The Committee
urgesthe State party to make public theresults of all investigations previously
announced in responseto these events and to sanction those responsible.

292. The Committee expresses concern about theadsé an explicit penal provision in the
State party’s legislation prohibiting organizatiarsl propaganda activities that advocate racial
hatred, as required by articlgi) of the Convention (art. 4).

In thelight of its general recommendation XXX (2004), the Committee recommends
that the State party introducein itscriminal law a provision to the effect that
committing an offence with racist motivation or aim constitutes an aggravating
circumstance. The Committee would also appreciate mor e detailed information on
the procedure applicableto and the authorities competent to deal with cases of
organizationsreported to beracist.
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293. The Committee is concerned about the gersie of discrimind@on against persons
belonging to various ethnic groups in the fietde€mployment, housing and education, including
discriminatory practices by people who consider thelies to be the original inhabitants of their
region against settlers from other states. While noting the efforts taken by the State party to
improve the representation of different ethnic g®in the public service, most notably by the
Federal Character Commission, the Committeeaias concerned about the reports of
continuing practices of patronage and traditidinkages based on ethnic origin, leading to the
marginalization of certain ethmgroups in Government, legagive bodies and the judiciary

(arts. 2 and 5).

The Committee recommends that the State party continue to promote equal
opportunitiesfor all personswithout discrimination in order to ensuretheir full
enjoyment of their rights, in accordance with article 2, paragraph 2, and article 5
of the Convention. In thisconnection, the Committee urgesthe State party to
strengthen its Affirmative Action Plansin favour of underrepresented or
marginalized groups, including women, in its employment policies with regard

to the public service, and to submit in its next periodic report more detailed
information on achievements under these programmes.

294. The Committee is deeply concerned albiveitadverse effectsn the environment

of ethnic communities through large-scale exptmtaof natural resources in the Delta Region
and other River States, in pattiar, the Ogoni areas. It is concerned at the State party’s
failure to engage in meaningful consultatieith the concerned conmumities, and about the
deleterious effects of the gatoduction activities on the localfrastructure, economy, health
and education. In this regard, the Committese alotes with concern that the Land Use Act
of 1978 and the Petroleum Decree of 1969 arerapnto the provisions of the Convention.
Furthermore, the Committee is alarmed at the reports of assaults, use of excessive force,
summary executions and other abuses agaiembers of local communities by law
enforcement officers as well as by securitgspanel employed by petroleum corporations
(arts. 2 and 5).

In thelight of general recommendation XXI11 (1997) on therightsof indigenous
peoples, the Committee urgesthe State party to take urgent measuresto combat
“environmental racism” and degradation. In particular, it recommendsthat the
State party repeal the Land Use Act of 1978 and the Petroleum Decr ee of 1969
and the adoption of a legidative framework which clearly setsforth the broad
principles gover ning the exploitation of the land, including the obligation to abide
by strict environmental standardsaswell asfair and equitable revenue distribution.
The Committeereiteratesthat along with theright to exploit natural resources
there are specific, concomitant obligations towar ds the local population,

including effective and meaningful consultation. It further urgesthe State party
to conduct full and impartial investigations of cases of alleged human rights
violations by law enfor cement officials and by private security personnd, institute
proceedings against perpetratorsand provide adequate redressto victims and/or
their families.

58



295. In the light of the “intersectionalitgf ethnic and religious discrimination, the

Committee remains concerned that members of ethnic communities of the Muslim faith, in
particular, Muslim women, can be subjected to harsher sentences than other Nigerians. While
noting the explanations provided by the delegathat all persons havke freedom to make

their own choice with regard to the applicatafrstatutory, customary or religious law, the
Committee notes that concerned persons mapeusssarily be in a position to exercise

individual choice in the matter (art. 5 (a)).

The Committee reminds the State party that all persons shall have theright to
equal treatment before the courtsand all other organsadministering justice, and
drawsthe attention of the State party to its general recommendation XXV (2000)
on gender-related dimensions of racial discrimination.

296. The Committee notes with concern thatghovision regarding the acquisition of
nationality as laid down in section 26 (2) (a) of the Constitution does not appear to comply fully
with article 5 (d) (iii) of the ©nvention, since it stipulates thataeign man is unable to acquire
Nigerian nationality in the same maer as a foreign woman (art. 5).

The Committee recommendsthat the State party consider reviewing

section 26 (2) (a) of its Constitution, so asto bring it into linewith the provisions
of the Convention, and update the Committee on this matter in the next periodic
report. Inthisconnection, it drawsthe attention of the State party to general
recommendation XXV (2000) and to general recommendation XXX (2004), which
requests States partiesto ensurethat particular groups of non-citizens are not
discriminated against with regard to accessto citizenship or naturalization.

297. While welcoming the extensive counter-tr&fifig measures taken by the State party,
including the establishment in 2003 of the Na#l Agency for Prohibition of Trafficking in
Persons and the adoption in 2003 of the Ahuman Trafficking Law, the Committee remains
concerned that human trafficking, includimgfficking of foreign women, men and children,
remains a serious problem in the State party (art. 5).

The Committee recommendsthat the State party include information in its next
periodic report on human trafficking and continue to undertake necessary
legislative and policy measuresto prevent and combat trafficking. The Committee
urgesthe State party to provide support and assistance to victims, wherever possible
in their own language. While underlining the paramount importance of prompt and
impartial investigations, the Committee recommendsto the State party that it
continueto make determined effortsto prosecute the perpetrators.

298. The Committee regrets that no statistics weogided on cases where the relevant
provisions of domestic legislation concerniagial discrimination were applied. The
Committee reminds the State party that the mere absence of complaints and legal action by
victims of racial discrimination may be amdication of the absence of relevant specific
legislation, a lack of awareneskthe availability oflegal remedies, or insufficient will by the
authorities to prosecute (art. 6).
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The Committee recommendsthat the State party provide for the relevant provisions
in national legislation and inform the public of the availability of all legal remedies
in thefield of racial discrimination. The Committee further requeststhat the State
party includein itsnext periodic report statistical information on prosecutions
launched, and penaltiesimposed, in cases of offencesthat relate to racial
discrimination and wher e the relevant provisions of the existing domestic

legislation have been applied.

299. The Committee, while taking note of infotioa on measures taken by the State party
to enhance better understandingpect and tolerance between different ethnic groups living in
Nigeria, is of the view that the measurdsetato promote interdwral understanding and
education between ethnic groups are unsatisfactory (art. 7).

The Committee recommendsthat the State party strengthen measuresto
promote under standing, tolerance and friendship between ethnic groups,
including compr ehensive public education campaigns and intercultural education
in school curricula. The Committeerequeststhe State party to provide more
detailed information on thisissuein its next periodic report.

300. The Committee, while noting the informatmovided by the delegation, reiterates its
previous concern that measures taken to educate the public, law enforcement officials, members
of political parties and medjaofessionals on the provisionsthe Convention remain

insufficient (art. 7).

The Committee encour ages the State party to expand and strengthen existing efforts
regarding human rights education. Furthermore, particular attention should be
paid to general recommendation XI11 (1993), according to which law enfor cement
officials should receive specific training to ensure that, in the perfor mance of their
duties, they respect and protect human dignity and maintain and uphold the human
rights of all personswithout distinction asto race, colour, descent or national or
ethnic origin.

301. The Committee invites the State party to consider ratifying:

(a) The International Convention on thefection of the Rights of All Migrant
Workers and Members of Their Families; and

(b) The International Labour Orgaation Indigenous and Tribal Peoples
Convention, 1989 (No. 169).

302. The Committee notes that the State partynbmade the optionaleclaration provided
for in article 14 of the Convention. The Comnetirongly recommends that the State party
consider the possibility of making the declaration.

303. The Committee strongly recommends thatState party ratify the amendments to

article 8, paragraph 6, of the Conventiotopted on 15 January 1992 at the Fourteenth
Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its
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resolution 47/111. In this connectionet@ommittee refers to General Assembly

resolution 59/176 of 20 December 2004, in whichARsembly strongly urged States parties

to accelerate their domestic ratification procedures with regard to the amendment and to notify
the Secretary-General expeditiously in writing of their agreement to the amendment.

304. The Committee recommends that the State paléyinto account the relevant parts of

the Durban Declaration and Programme ofiéicwhen implementing the Convention in the
domestic legal order, iparticular in respect of articlest@ 7 of the Convention. It further
recommends that it include in its next jpelic report information on measures taken to
implement the Durban Declaration and Programme of Action at the national level, in particular
the preparation and implementatioiithe national plan of action.

305. The Committee recommends tha&t 8tate party’s reports Ineade readily available to
the public from the time they are submitted and that the observations of the Committee on these
reports be simildy publicized.

306. Pursuant to article 9, pgraph 1, of the Conventiomd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recamendations contained innagraphs 289, 291 and 294 above,
within one year of the adoption of the prasconclusions. The Committee recommends that
the State party submit its nineteenth periodic report jointly with its twentieth periodic report
on 4 January 2008, and that it addrall points raised in thegsent concluding observations.

TURKMENISTAN

307. The Committee considered the initial to fi#griodic reports of Tilkmenistan, submitted
in one document (CERD/C/441/Add.1), atif&l7th and 1718th meetings (CERD/C/SR.1717
and 1718), held on 11 and 12 August 2005. At its 1725th and 1727th meetings
(CERDI/C/SR.1725 and 1727), held on 17 aBdAugust 2005, it adopted the following
concluding observations.

A. Introduction

308. The Committee welcomes the report submitte@iimenistan and the opportunity thus
offered to open a dialogue with the State paltyegrets, however, that the report, which lacks
detailed information on the prigcal implementation of the @vention, does not fully comply
with the reporting guidelines.

309. The Committee notes with deep concermtbgr contradictionbetween, on the one
hand, consistent information from both intevgrnmental and non-governmental sources
relating to the existence of grave violationgled Convention in Turkmenistan, and, on the other
hand, the sometimes categorical denials bysth¢e party. The Committee stresses that the
consideration of reports is designed to institute a constructive and sincere dialogue, and
encourages the State party torgmse its efforts to that end.

310. Noting that the report was about nine years overdue when submitted, the Committee
invites the State party to respect the deadlines set for the submission of its future reports.
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B. Positive aspects

311. The Committee appreciates the attendaneehajh-level delegatin and the efforts it
made to respond to the nuroes questions posed by Committee members. It notes the
delegation’s assurances relating to the willingreéshe State party to pursue the dialogue with
the Committee.

312. The Committee notes with satisfaction thatState party has ratified most of the
United Nations core human rightgaties since independence.

313. The Committee appreciates the passfregregulation in March 2005, on the
implementation of refugee stat determination, as well #s generous hosting of more
than 10,000 refugees from Tajikistan on a prima facie basis.

314. The Committee welcomes the amendmegtidbvember 2004 of the Criminal Code
rescinding article 223/1, whichigulated criminal penalties famregistered actities of public
associations, including non-governmental organizations.

C. Concernsand recommendations

315. The Committee notes with concern the lac&arfsistent data relating to the ethnic
composition of the population. It notes that firoportion of nationand ethnic minorities in
Turkmenistan seems to have significgmiminished between 1995 and 2005, but finds it
difficult to interpret these figures, which may have resulted, at the same time, from an
assimilation policy conducted by the State party, the emigration of many members of minority
groups, and the alleged distortionstétistics by the State party so as to diminish the importance
of minorities on its territory.

The Committee requeststhe State party to provide consistent information on the
ethnic composition of its population.

316. The Committee notes that under article thefConstitution, the State party recognizes
the primacy of generally recognizaedrms of international law, big concerned that the status
of the Convention in domesticlaremains unclear. It is furér concerned about the existing
gap between law and practice in Turkmenistan (art. 2).

The Committee recommendsto the State party that it fully ensuretherule of law,
which isindispensableto the implementation of the Convention, and that it provide
mor e detailed information on the status of the Convention in domestic law.

317. The Committee is deeply concerned abquanted instances of hate speech against
national and ethnic minorities, including statemseattributed to high-ranking government
officials and public figures supporting an apmodo Turkmen ethnic purity, which is reported
to have a significant detrimental impact oe ffopulation given the severe restrictions on
freedoms of opinion and expression impeding opiosto such discourses. The Committee is
further concerned that such speech is inconsigtghtthe fundamental principle of racial and
ethnic equality underlying the Convention (art. 4).
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The Committee urgesthe State party to abide by itsobligation under article 4 (c) of
the Convention not to permit public authoritiesor public institutions, national or
local, to promote or inciteracial discrimination. The Committee wishesto receive
mor e detailed infor mation on the practical implementation of article 4 of the
Convention in itsentirety.

318. The Committee is deeply concerned by coarsisnformation relating to the policy of
“Turkmenization” conducted by the State padgd implemented through various measures in
the field of employment, education and political life (arts. 2 and 5).

The Committee recallsthat policies of forced assimilation amount to racial
discrimination and constitute grave violations of the Convention. It urgesthe State
party to respect and protect the existence and cultural identity of all national and
ethnic minoritieswithin itsterritory. The Committee wishesto receive detailed
information on the measures adopted to that end, including those aimed at
addressing the situation of the Baluchi minority, the existence of which asa distinct
cultural community isreported to be at risk.

319. The Committee is concerned that, accordirgptoe information, and in the light of
paragraph 2 (e) of General Assembly heon 59/206 of 22 Decenalo 2004, national and
ethnic minorities face severe restrets on their participation in thabour force, in particular in
public sector employment. It garticularly disturbed aboutperts relating to the removal of
many non-ethnic Turkmen from State employnaerd to “third generation tests” imposed on
persons wishing to access higher educatt@hublic sector employment (arts. 2 and 5).

The Committee invitesthe State party to verify whether “third generation tests’
exist and to ensuretheright to work without discrimination based on national or
ethnicorigin. The State party isrequested to providereliable statistical data on the
effective participation of members of national minoritiesin the labour force, in
particular in public sector employment.

320. The Committee notes with deep concern in&tion that the Statearty has internally
forcibly displaced populations, targeting in fiarlar ethnic Uzbeks, to inhospitable parts of
Turkmenistan. It is further concerned abampgorted restrictions on freedom of movement
imposed through internal travel documents and special permits to travel to internal border
regions, which have a particular impact on passbelonging to national and ethnic minorities
(arts. 2 and 5).

The Committee requests the State party not to forcibly displace populations and
tore-examineitspolicy in thisregard. The State party isrequested to provide
information to the Committee about the number of individualswho have been
resettled under the terms of the 18 November 2002 Presidential Decree and relevant
provisions of the Criminal Code, their ethnic origin, the datesand reasonsfor their
resettlement, and their place of residence prior to and following resettlement.

The Committee further recommendsto the State party that it lift restrictionson
freedom of movement having a disproportionate impact on members of national
minorities.
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321. The Committee is concerned about inforarathat persons belonging to national and
ethnic minorities are impeded from exercising their right to enjoy their own culture. In
particular, it is concered about the reported closure ohonity cultural institutions and of
numerous schools teaching in minority languageparticular Uzbk, Russian, Kazakh and
Armenian languages, and the reduced possibifitiethe use of minority languages in the media
(arts. 2 and 5).

The Committee recommendsthat the State party fully respect the cultural rights of
persons belonging to national and ethnic minorities. In particular, the State party
should consider reopening Uzbek, Russian, Kazakh, Armenian and other minority
language schools. The Committee suggeststhat the State party reconsider the
requirement that students belonging to national or ethnic minorities wear Turkmen
national dress, and to provide moreinformation on thisissue. The State party
should ensurethat members of national and ethnic minoritiesare not discriminated
against in their accessto the media and have the possibility of creating and using
their own media in their own language.

322. The Committee notes that, in 2003, the bilateral agreement between the

Russian Federation and Turkmenistan on duaesship was repealed by the State party.

It notes with concern that persons who chose Russian citizenship were allegedly required to
leave the country rapidly (arts. 2 and 5).

The Committee, stressing that deprivation of citizenship on the basis of national or
ethnic origin isa breach of the obligation to ensure non-discriminatory enjoyment
of theright to nationality, urgesthe State party to refrain from adopting any policy
that directly or indirectly leadsto such deprivation. The Committee drawsthe
attention of the State party to its general recommendation XXX on non-citizens and
wishesto receive more detailed information on the number of affected per sons and
the practical consequencesfor them.

323. The Committee, while stressing the compé&ationship between ethnicity and religion
in Turkmenistan, notes with concern infornoatithat members of religious groups do not fully
enjoy their rights to freedom of religion and tlsame religious confegsis remain unregistered.
It notes, however, the relaxation of registration rules in 2004.

The Committee recallsthe State party’sobligation to ensurethat all per sons enjoy
their right to freedom of religion, without any discrimination based on national or
ethnic origin, in accordance with article 5 (d) of the Convention. The State party
should accordingly respect the right of member s of registered and unregistered
religionsto freely exercise their freedom of religion, and register religious groups
whowish to beregistered. Detailed information on religions actually registered in
Turkmenistan should be provided to the Committee.

324. The Committee appreciates #mnouncement made by the State party that it will grant

citizenship to about 16,000 refugees who have begiding in Turkmenistan for some years,
and permanent resident statas3,000 other refugees (art. 5).
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The Committee encour ages the State party to continue the naturalization process
without discrimination based on ethnic origin. It recommends, in particular, that
the sametreatment be granted to refugees of Turkmen, Uzbek, or other ethnic
origin such asthose coming from Afghanistan. The Committee wishesto receive
detailed data on the outcome of this process, disaggregated by ethnic origin.

325. The Committee is deeply concerned byrimfation that the State party has adopted
measures drastically limiting access to foreign culture and art, foreign media and the Internet.
While taking note of the abolition of the exitsaiin 2004, it also remarconcerned about the
reported impediments imposed on Turkmen sttglevishing to study abroad (art. 7).

The Committee recommendsto the State party that it respect the freedom to seek,
receive and impart infor mation and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in theform of art or other media, in order to foster
common under standing and tolerance amongst nations and ethnic groups. The
Committee also recommends that the State party allow studentsto study abroad
and that it provide detailed information on the actual regulations and practices
relating to the recognition of foreign degrees.

326. The Committee notes that the “Ruhnama” riegally dominates the school curriculum in
Turkmenistan. The Committee is concerned about the content of this text, and would appreciate
receiving a copy (art. 7).

The Committee recommendsthat the State party ensure that school curricula foster
under standing, tolerance, and friendship among nations and ethnic groups.

327. The Committee notes that, since independercease of racial discrimination has been
referred to the courts. According to somirmation, members of national and ethnic
minorities who suffer racial discrimination do not cdaip to courts because they fear reprisals
and lack confidence in the police and the judiaiathorities, and because of the authorities’ lack
of impartiality and of sensitivity to cases of racial discrimination (art. 6).

The Committee recommendsto the State party that it inform victims of their rights,
including remedies available to them, facilitate their accessto justice, guarantee
their right to just and adequatereparation, and publicizetherelevant laws. The
State party should ensurethat its competent authorities proceed to a prompt and
impartial investigation on complaints of racial discrimination, or whenever there
arereasonable groundsto believe that racial discrimination has been committed on
itsterritory. Judgesand lawyers, aswell aslaw enforcement personnel, should be
trained accordingly.

328. The Committee, while noting the delegatsostatement that in 1996, the State party
established a Human Rights Institute, notes that this institution does not seem to qualify as an
independent National HumaRights Institution under the Principles relating to the status of
national institutions for the promotion and proiectof human rights (the Paris Principles)
(General Assembly resolution 48/134) (art. 6).
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The Committee invitesthe State party to consider establishing such an independent
national human rightsinstitution, with the mandate, in particular, to monitor
compliance with the obligations of the Gover nment of Turkmenistan under the
Convention.

329. The Committee recommends that the $tatty take into account the relevant

parts of the Durban Declaration and Programme of Action when implementing the
Convention in the domestic legaider, in particular in reggt of articles 2 to 7 of the
Convention, and that it include in its next jpelic report information on action plans or other
measures taken to implement the Durban Datitar and Programme @éfction at the national
level.

330. The Committee notes that the State gaa/not made the optional declaration
provided for in article 14 ahe Convention, and recommends that it consider the possibility
of doing so.

331. The Committee strongly recommends thatState party ratify the amendments

to article 8, paragraph 6, of the Contien, adopted on 15 January 1992 at the

Fourteenth Meeting of States Parties toGo@vention and endorsed the General Assembly
in its resolution 47/111. In this connextj the Committee refers to General Assembly
resolution 59/176 of 20 December 2004, in which the Assembly strongly urged States
parties to accelerate their domestic ratification procedures with regard to the amendment
and to notify the Secretary-General expedisly in writing of their agreement to the
amendment.

332. The Committee recommends tha&t 8tate party’s reports Ineade readily available to

the public from the time they are submitted and that the observations of the Committee on these
reports be similarly publized, in Turkmen and in the maminority languagesn particular

Russian.

333. The Committee invites the State party ke tadvantage of thechnical assistance

available under the advisory services and texdirassistance programme of the Office of the

United Nations High Commissioner for Human Riglusthe purpose of reviewing its laws and
policies in a way that addresses the Committee’s concerns set out above. In view of the situation
in Turkmenistan, the Committee strongly recommends to the State party that it extend an
invitation to the Special Rappoueon contemporary forms eécism, racial discrimination,
xenophobia and related intolecanto visit its territory.

334. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recamendations contained ingagraphs 317, 319, 320, 321 and 326
above, within one year of thel@ption of the present conclusions.

335. The Committee recommends to the Statey plaat it submit its sixth and seventh
periodic reports in a single report, due on 29 October 2007.
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UNITED REPUBLIC OF TANZANIA

336. The Committee considered the eightkixbeenth periodic reports of the

United Republic of Tazania, submitted in one docum¢GERD/C/452/Add.7), at its 1713th
and 1714th meetings (CERD/C/SR.1713 &id4), held on 9 and 10 August 2005.

At its 1725th meeting (CERD/C/SR.1725), held17 August 2005, it adopted the following
concluding observations.

A. Introduction

337. The Committee welcomes the report submittethéyState party as well as the additional
oral information provided by thdelegation. However, the @mittee regrets that the report
does not contain sufficient informian on the measures taken to give effect to the provisions of
the Convention.

338. The Committee appreciates the preseneehifh-ranking delegation and the
constructive and frank dialogue with the Stadgty’s delegation and presses its appreciation
for the opportunity to resume its dialogue with the State party.

339. Noting that the periodic report was preseatieer a 17-year delay, the Committee invites
the State party to respect the deadline set for the submission of its next reports.

B. Positive aspects

340. The Committee acknowledges with appreciatiaf ttespite a decline in the number of
refugees, Tanzania continuedhimst more than 600,000 refugees, the largest number in Africa.

341. The Committee notes that Tanzania is a rethinic State, with more than 120 ethnic and
minority groups, and acknowledgeset$orts to build a State where all groups live in harmony.

342. The Committee welcomes the establishroétiie Commission for Human Rights and
Good Governance with, inter alia, competencectaduct inquiries into complaints of human
rights violations and to dissenaite information on human rights.

343. The Committee acknowledges the role of wabditials in administering justice at the
grass-roots level, speeding up the delivery sfige and enhancing its access to the population.

C. Concernsand recommendations

344. While acknowledging the reasons preskhbiethe State party for not gathering
disaggregated data on the ethnic groupsrtieke up its population, the Committee understands
that, as a result of the lack of statisticdbrmation on the composition of its population, an
adequate picture of the full complexity of thanzanian society cannot be obtained (art. 1).

The Committee recommendsthat the State party endeavour to includein its next
periodic report at least an approximate evaluation of the ethnic and linguistic
composition of its population aswell as of the number of non-citizensand, in this
connection, drawsthe attention of the State party to paragraph 8 of itsreporting
guidelines, aswell asto its general recommendation XXIV (1999).
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345. While noting that article 13 of the Constibatiprohibits racial discrimination and that
article 9 of the Constitution ensures that State organs must ensure equality, the Committee is
concerned about the absence @cific legislation on racial dcrimination in the State party

(arts. 1 and 2).

The Committee recommendsthat the State party adopt specific legislation on racial
discrimination implementing the provisions of the Convention, including a legal
definition of racial discrimination in linewith article 1 of the Convention.

346. Bearing in mind that the State party &akialist legal system, the Committee remains
concerned about the fact that the Convention habewt incorporated in domestic law and that
the position as to its direct applicability in the State party is unclear (art. 2).

The Committee strongly recommends that the State party envisage incor porating
the Convention into itsdomestic legal order.

347. While noting the provisions of section(®3 (1) of the Penal Code, the Committee is
concerned about the insufficiency of spegifenal provisions impleméng article 4 of the
Convention in the domestic legistan of the State party (art. 4).

The Committee recommendsthat the State party adopt legidation, in thelight of its
general recommendation XXV (1993), to ensurethe full and adequate
implementation of article 4 of the Convention in its domestic legal system.

348. While welcoming the factdhfemale genital mutilation Bdeen a criminal offence in
the State party since 1998, the Committee is concerned that it is still a persistent practice in some
ethnic communities (art. 5).

The Committee recommends that the State party include detailed information in its
next periodic report on the practice of female genital mutilation. The Committee
further recommendsthat the State party reinforce the measures adopted to
eradicatethis persistent practice, in particular through sensitization programmes
directed at promoting changesin attitudestowardsthis practice, in consultation
with traditional communities.

349. The Committee notes with concern the lackformation from the State party regarding
the expropriation of the ancestral territorggscertain ethnic groups, and their forced
displacement and resettlement (art. 5).

The Committee recommends that the State party provide detailed information on
the expropriation of the land of certain ethnic groups, on compensation granted and
on their situation following their displacement.

350. The Committee regrets the laafinformation on the numbers of non-citizens in the
State party and on their situation as far as th@yerent of their rights is concerned (art. 5).

The Committee recommends that the State party include detailed information in its
next periodic report on non-citizens and their situation, especially on immigrants
and asylum-seekers, aswell ason long-term foreign residents and the possibility of
their acquiring citizenship, according to general recommendation XXX (2004).
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351. The Committee also notes with concerndlo& of informationon certain vulnerable
ethnic groups, notably nomadic and semi-nomadjulations, inter alia the Barbaig, Maasai
and Hadzabe, on the difficulties they allegefdige due to their specific way of life and on
special measures taken to guarantee the emoof their human rights (arts. 5 and 2).

The Committee recommends that the State party provide detailed information on
the situation of nomadic and semi-nomadic ethnic groups and on any special
measur estaken with a view to ensuring the enjoyment of their rightsunder the
Convention, notably their freedom of movement and their right to participatein
decisions which affect them.

352. The Committee is concerned that, accortbrigformation brought to its attention
by reliable sources, some refugees haenlforcibly returned to countries where

there are substantial grounds for believing that they may suffer serious human rights
violations (art. 5).

The Committee recommends that the State party provide information on the
situation of refugees, the legal basisfor their deportation, and on thelegal
protection provided to them including their right to legal assistance and judicial
appeal against deportation orders. The Committee also urgesthe State party to
ensure, in accordance with article 5 (b) of the Convention, that no refugeesare
forcibly returned to a country wherethere are substantial groundsfor believing
that they may suffer serious human rightsviolations.

353. The Committee is concerned about allegatof arbitrary arrests and detention,
excessive use of force and ill-treatment of gefes, in particular women, by law enforcement
officials, and about the lack of invegation of those cases (arts. 5 and 6).

The Committee recommendsthat the State party take appropriate measuresto
eradicate all formsof ill-treatment by law enfor cement officials of refugees, in
particular women, and ensure prompt, thorough, independent and impartial
investigationsinto all allegations of ill-treatment of refugees. The Committee
further recommendsthat the personsresponsiblefor theill-treatment be
prosecuted and punished, and victims granted compensation.

354. While noting that a reform of the legal sedtas been undertaken and that the issue of
access to justice is being considered, the Committee remains concerned about the difficulties of
access to justice, especially for the pawd enembers of minority gups (arts. 5 and 6).

The Committee recommendsthat the State party take the necessary measuresto
establish mechanismsto improve the capacity and efficiency of thejudicial system,
so asto ensure access to justice to all without discrimination, and to establish
mechanismsto provide legal aid to all members of vulnerable groups.

355. Religious questions are of relevanctheoCommittee when they are linked with
ethnicity and racial discrimination. In thiennection, the Committee is concerned about the
lack of information on the ethno-religious cpasition of the State party’s population and about
allegations of tensions betweehm-religious groups (arts. 5 and 7).
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The Committee recommends that the State party include detailed information in its
next periodic report on the situation of ethno-religious communities and the
measur estaken to promote toler ance between them.

356. The Committee regrets the insufficiencylefailed information regarding the
independence, competencies and effectisgeioé the Commission for Human Rights and Good
Governance. The Committee notes that, stheeestablishment of the Ombudsman in 1966, no
complaints about racial dismination have been brougtt this institution (art. 6).

The Committee recommendsthat in its next periodic report, the State party provide
detailed information on the independence, competencies and effective results of the
activities of the Commission for Human Rights and Good Gover nance and
encouragesthe State party to strengthen thisinstitution in linewith the Principles
relating to the status of national institutionsfor the promotion and protection of
human rights (the Paris Principles) (General Assembly resolution 48/134) and
provideit with adequate resources. The Committee further recommendsthat the
State party widely disseminate infor mation on the existence of thisinstitution,
especially on its capacity to investigate violations of human rights.

357. The Committee notes the lack of informatoncomplaints of raal discrimination and
the absence of court cases regardauggal discrimination (arts. 6 and 7).

The Committee recalls that the absence of cases may be dueto the victims' lack of
information about the existing remedies, and ther efore recommendsthat the

State party ensurethat appropriate provisions are available in national legislation
regarding effective protection and remedies against violation of the Convention and
that the public at largeis appropriately informed about their rights and the legal
remedies available against their violation. The Committee further recommendsthat
the State party provide information on future complaintsand casesin its next
periodic report.

358. The Committee recommends that the State paEk&yinto account the relevant parts of
the Durban Declaration and Programme ofidrccwhen implementing the Convention in the
domestic legal order, iparticular in respect of articlest@ 7 of the Convention. It further
recommends that it include in its next jpelic report information on measures taken to
implement the Durban Declaration and Programme of Action at the national level.

359. The Committee requests that the State/gartport and the present concluding
observations be widely disseminated throughouttiage party, and that the next periodic report
be brought to the attention of non-governmeatghnizations operating the country before
being submitted to the Committee.

360. The Committee strongly recommends thatState party ratify the amendments

to article 8, paragraph 6, tife Convention, adopted on 15 January 1992 at the Fourteenth
Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its
resolution 47/111, concerning the funding ofiitsetings by the United Nations regular
budget. In this connection, the Committee rete General Assembly resolution 59/176
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of 20 December 2004, in which the Assembipisgly urged States parties to accelerate
their domestic ratification procedures wittgard to the amendment and to notify the
Secretary-General expeditiously in writing of their agreement to the amendment.

361. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recommeriaens contained in paragras 348, 352 and 353 above, within
one year of the adoption tfe present conclusions.

362. The Committee recommends that the Staty pabmit its seventeenth periodic report
jointly with its eighteenth periodic report @ November 2007, and thaaddress all points
raised in the present concluding observations.

VENEZUELA (BOLIVARIAN REPUBLIC OF)

363. The Committee considered the fourte¢ntbighteenth periodic reports of the
Bolivarian Republic of Venezuela, vah were due on 4 January 1996, 1998, 2000, 2002
and 2004, respectively, submitted as doeument (CERD/C/476/Add.4), at its 1703rd
and 1704th meetings (CERD/C/SR.1703 and 1, 7@ld on 2 and 3 August 2005. At

its 1725th meeting (CERD/C/SR.1725), heldldnAugust 2005, it adopted the following
concluding observations.

A. Introduction

364. The Committee welcomes the periodic repothefState party arttie fact that the

State party was represented by a delegation composed of officials from various State agencies
involved in matters relating the implementation of the Convewrti. It expresses its satisfaction
with the quality of the renewed dialogue witie Bolivarian Republic of Venezuela. The
Committee thanks the delegation for its frank and detailed replies to the numerous questions
asked.

365. While the Committee acknowledges the efforts made by the State party to comply with
the Committee’s guidelines for the preparation of reports, it notes that the report has not
addressed some of the concerns and recaomat®ns raised in previous concluding
observations.

B. Positive aspects

366. The Committee welcomes wahtisfaction the rights andipciples contained in the
Constitution of the Bolivarian Replib of Venezuela of 1999, in pacular the peamble, which
establishes the multi-ethnic and multicultural nature of Venezuelan society, as well as article 21
and chapter VIl which guarantees the rights of indigenous peoples, such as the right to
intercultural bilingual education, the right to ti@@hal medicine and theght to participate in
political life.

367. The Committee notes with satisfaction that f@ldend State legidiimn recently adopted
by the State party follows the basic principles of the Constitution and builds on its guarantees of
racial and ethnic non-discrimination.

71



368. The Committee takes note of the establishmiespecialized institutions to combat

racial discrimination such as the Presiddr@iammission to Combat All Forms of Racial
Discrimination and Other Discrimination in the Venezuelan Educational System, the National
Coordination Group for Indigenous Health, which aesato the Ministry of Health and Social
Development, and the Departmi@f Indigenous Education of the Ministry of Education,
Culture and Sport.

369. The Committee notes with satisfaction thdigenous peoples are represented in the
National Assembly, which has at least threegedous deputies with their respective alternates,
elected by indigenous peoples in kegpivith their traditions and customs.

370. The Committee notes with interest the existesf special courts teettle conflicts in
accordance with the traditions and customsidigenous peoples, as well as the post of Special
Ombudsman on Indigenous Issues.

371. The Committee notes with satisfactioadfitential Decree No. 1795 of 27 May 2002
concerning protection of the languages of indmes peoples. It notes that indigenous peoples
may make use of their language their dealings with the authorities or, where appropriate,
have an official interpreter, and that the Constitution has been translated into the Wayuu
language.

372. The Committee welcomes the fact that lr8d of the Constitution recognizes the
right to address petitions toglnternational human rights treaty bodies, and that in 2003 the
State party made the optional declaration ptedifor in article 14 of the Convention thus
responding to a request of the Committee, lzopks that the public Iseing appropriately
informed about the possibilities and proceduneder the mentioned aricof the Convention.

373. The Committee welcomes the State partyification in 2002 ofinternational Labour
Organization Indigenous and Tribal PeopBamvention, 1989 (No. 169) concerning indigenous
and tribal peoples imdependent countries.

374. The Committee notes with satisfaction thra¢ of the objectives of the Radio and
Television Social Responsibility Act of 2004 isgmmote tolerance amng peoples and ethnic
groups.

375. The Committee notes with satisfactioagyess in the interaction between the
Government and non-governmdrideganizations representing Afro-descendants and, as one of
the expressions of this interaction, the deation of 10 May as Afro-Venezuelan Day.

C. Concernsand recommendations

376. The Committee notes with concern thatStege party does not have disaggregated
statistical data on the Afro-descendantse Tommittee recalls that such information is
necessary for evaluating the implementation ef@wnvention and for monitoring policies that
affect minorities.

The Committee recommendsthat the State party includein itsnext periodic report
disaggregated statistical data on Afro-descendants, which would make it possible to
evaluate their situation more accur ately.
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377. The Committee notes that the identity doenhissued to indigenous persons in
accordance with the Regulations under the Ogmgdinin Act on the Identification of Indigenous
Persons includes the name of the ethnic growppéople and community to which such persons
belong.

The Committee requeststhe State party to ensurethat, in accor dance with its
general recommendation VII1, theidentity document for indigenous per sons be
based upon self-identification by the individual concer ned.

378. Taking note of article 369 of the drafinwnal code, which punishes acts of racial
discrimination, the Committee wishes to recaifermation on complaints of acts of racial
discrimination and on the relevant legal action taken by the victims or on their behalf.

The Committee encour ages the State party to adopt the draft criminal code as soon
aspossible and requestsit toincludein its next periodic report disaggregated
statistical information on casesinvolving racial discrimination and on penalties
imposed, in which therelevant provisions of domestic law have been applied.

379. Bearing in mind the State party’s effottee Committee reiterates its concern at the
persistence of profound structural social andnomic inequalities whidmave an impact on the
enjoyment of human rights, pauiarly economic and social ritgd) and affect Afro-descendants
and indigenous peoples.

The Committee encour ages the State party to step up itseffortsto improvethe
economic and social rights situation of Afro-descendants and indigenous people,
such astheright to housing, theright to health and sanitation services, theright to
work and theright to adequate nutrition, in order to combat racial discrimination
and eliminate structural inequalities.

380. The Committee notes with great concern that between 1995 and 2003, 61 persons, most
of whom were indigenous or Afro-descendantsienaurdered in land conflicts, presumably by
private armed groupsi€arios), and that this problem has worsened since 2001.

The Committee requeststhe State party to take efficient and urgent measuresto end
thisviolence, which mainly affects indigenous peoples and Afro-descendants,
including the establishment of an independent monitoring mechanism to investigate
such incidentsin order to ensurethat they do not go unpunished.

381. The Committee notes with concern that, agagrtb the report by the State party, the
indigenous peoples of the upper Orinoco andasiquiare and Guainia-Rio Negro basins have
problems of various kinds. More particularly tive centres of illegal gold prospecting, there is
evidence that indigenous children and adolesaetsubjected to labour exploitation and the
worst forms of child labour, including semvite and slavery, child prostitution, trafficking

and sale.

The Committee recommends that the State party adopt urgent measuresto tackle

thissituation, and that it submit infor mation on the implementation of the measures
taken.
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382. While the Committee takes note of 8tate party’s efforts to demarcate

indigenous lands, such as the promulgatiothefindigenous Peoples Habitat and Lands,
Demarcation and Protection Adtjs concerned that the effective ownership and use of
indigenous lands and resourcestoure to be threatened and reged by repeated aggression
from individuals and private groups against gefious peoples, in order to move them from
their land.

In thelight of general recommendation XXII1 on the rights of indigenous peoples,
the Committee recommends that the State party take measur es to recognize and
protect therights of indigenous peoplesto own, develop, control and use their lands,
territoriesand resources. In thisregard, the Committee invitesthe State party to
provide information on the settlement of cases of conflicting interestsrelating to
indigenous lands and resour ces, particularly those in which indigenous groups have
been displaced from their lands.

383. The Committee recommends tha&t 8tate party takeccount of the relevant parts of the
Durban Declaration and Programme of Actiorewlincorporating the Convention, particularly
articles 2 to 7, into its domestic law. It alswommends that, in its next periodic report, the
State party provide information on measures it hiesntéo give effect to the Durban Declaration
and Programme of Action at tinational level, partiglarly the preparabin and implementation

of a national plan of action.

384. The State party has informed the Committaeitiwill increase its efforts with a view

to ratifying the amendment tticle 8, paragraph 6, oféfConvention, which was adopted

on 15 January 1992 at the Fourteenth Meetirgtafes Parties to tl&onvention and endorsed

by the General Assembly in its resolutibry111. In this connection, the Committee recalls
General Assembly resolution 59/1T6 which the Assembly strongly urged States parties to
accelerate their domestic ratification procedures with regard to the amendment and to notify the
Secretary-General expeditiously in writing of their agreement to the amendment.

385. The Committee invites the State party to consider the possibility of ratifying the
International Convention on thed®ection of the Rights of All Migrant Workers and Members
of Their Families.

386. The Committee recommends that the reportiseoState party be made public as soon as
they are submitted to the Committee, and that the concluding observations of the Committee on
these reports be widely publicized.

387. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recommertaes contained in paragyas 376, 380 and 381 above, within
one year of the adoption tfe present conclusions.

388. The Committee recommends that the Staty pabmit its nineteenth and twentieth
reports in a single report, due on 4 January 2008.
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ZAMBIA

389. The Committee considered the twelftlsitkdeenth periodic reports of Zambia,

submitted in one document (CERD/C/452/AdR®/.1), at its 1707th and 1708th meetings
(CERD/C/SR.1707 and 1708), held on 4 and gusi 2005. Atits 1721st and 1723rd meetings
(CERD/C/SR.1721 and 1723), held on 15 &a6dAugust 2005, it adopted the following
concluding observations.

A. Introduction

390. The Committee welcomes the report submittethbystate party, the quality of which
demonstrates Zambia’s willingness to resume dialogue with the Committee. It notes with
satisfaction that the report complies with the reporting guidelines and contains relevant
information on the factors and difficulties encouatkin the implementation of the Convention.

391. The Committee appreciates the efforts nipdine delegation to respond to the

numerous questions posed by its members, amubeages the State party to increase its efforts
S0 as to ensure that substantial answers are provided to the Committee in the course of future
dialogues.

392. Noting that the report was about nine years overdue when submitted, the Committee
invites the State party to respect the deadlines set for the submission of its future reports.

B. Positive aspects

393. The Committee notes with appreciation thebéistament of severalational institutions,
in particular the Zambian Human Rights Commission and the Police Public Complaints
Authority.

394. The Committee particularly welcomes thetfthat the delegation agreed to the
participation of the Zambian Human Rights Commission in the dialogue with the Committee,
which further demonstrates the State partgadiness to enter into a frank and constructive
dialogue with the Committee. It also appreciates that the Zambian Human Rights Commission
as well as civil society participatedtine elaboration of the periodic report.

395. The Committee notes with satisfaction theeSpairty’s generous approach in hosting and
providing protection to more than 271,000 refugees over many years.

396. The Committee welcomes the State party’sefto enhance the access of refugees to
the courts and in particular tlestablishment of mobile speciawrts and special police units to
serve in refugee camps and settlements.

C. Concernsand recommendations

397. The Committee, while welcoming theéaddishment of a Constitution Review
Commission in 2003, reiterates itsncern that article 23 of the Constitution, which allows for
extended restrictions to the prohibition of discriation with respect to non-citizens, matters of
personal law and of customary law, is motompliance with the Convention (art. 1).
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The Committee recommendsto the State party that it facilitate the constitutional
review process and amend article 23 (4) of the Constitution so asto ensurethe full
implementation of the prohibition of racial discrimination. The Committee draws
the attention of the State party to its general recommendation XXX (2004) on
non-citizens. It also stressesthat respect for customary law and practices should not
be ensured through a general exception to the principle of non-discrimination, but
should rather be implemented through positive recognition of cultural rights.

398. The Committee, while taking note of the defiegés statement that first steps have been
undertaken by the Government to incorporage@onvention into domestic law, reiterates its
concern that this has not been fully achieved (art. 2).

The Committee invites the State party to proceed with theincorporation of the
provisions of the Convention into domestic law, and requests that detailed
information on actual plansto thisend be provided.

399. The Committee is concerned in partictieat, under article 11 of the Constitution, the
right of everyone not to be discriminated against is applicable to a limited list of mainly civil
and political rights, and that the Directive Principles of State Policy, also included in the
Constitution, do not contain any non-discriminaticawsle with regard to economic, social and
cultural rights. It further regrets the lackmtcise information regarding legislation prohibiting
racial discrimination in the enjoyment of civplitical, economic, social and cultural rights, and
its implementation in praice (arts. 1, 2 and 5).

The Committee recommends to the State party that it guarantee the right of
everyone not to be discriminated against in the enjoyment of civil, political,
economic, social, and cultural rights. More detailed infor mation on the existing
legislation and its practical implementation should be provided to the Committeein
thisregard.

400. The Committee notes the 1996 amendmaeihiet@onstitution, which requires that a
presidential candidate l@esecond-generation Zambian.

The Committee recommendsto the State party that it review this provision so asto
ensurefull compliance with article 5 (c) of the Convention.

401. The Committee notes with concern the sleniof the State party to appeal the

High Court judgement in the caRey Clarke v. Attorney-General, which quashed a deportation
order concerning a British long-term resident am ltlasis that he would not have been punished
for his journalistic activities if he were a Zambian citizen (art. 5 (d) (viii)).

The Committeerecallsthat under the Convention, differential treatment based on
citizenship constitutes discrimination if thecriteriafor such differentiation are not
applied pursuant to a legitimate aim, and are not proportional to the achievement of
thisaim. It recommendsto the State party that it respect theright to freedom of
expression without any discrimination based on citizenship, and that it provide the
Committee with detailed information on theresults of the above-mentioned appeal.
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402. The Committee notes the efforts made byStlage party to address the demands in the
sphere of education, health care and foodgiores hosting a large population of refugees, in
particular through the Zambilaitiative. It remains concerdehowever, about the fate of
thousands of long-term refugees who are unibteturn to their countries of origin, in
particular Angolans, in a context whehe 1970 Zambian Refugee Control Act does not
encourage their local integration (art. 5).

The Committee encour ages the State party to review itscurrent refugee policy with
aview to enhancing prospectsfor local integration of long-term refugees. Tothis
end, the Committee recommendsto the State party that it review the Refugee
Control Act and consider withdrawing itsreservation to the 1951 Convention
relating to the Status of Refugees.

403. The Committee notes with concern that deofeatial discriminabn by non-State actors
poses daily challenges to the State party (arts. 4 and 5).

The Committee urgesthe State party to develop strategiesto tacklethisissue, in
cooper ation with the Zambian Human Rights Commission and other stakeholders.

404. The Committee reiterates its concern that tbeigions of article 4 (b) of the Convention
have not yet been fully incorporated in domestic law.

The Committee recommendsthat the State party recognize participation in
organizations promoting and inciting racial discrimination as a punishable offence.

405. The Committee regrets the lackstdtistical data on casesratial discrimination lodged
before relevant Zambian institutions (arts. 4 and 6).

The State party should includein its next periodic report statistical information on
complaints of racial discrimination lodged before national courtsand the Zambian
Human Rights Commission, aswell ason the outcome of these cases. Information
on specific cases should also be provided.

406. The Committee notes that complaintsagial discriminatiorhave failed before
institutions such as the Zambian Human Rightsnmission and the Industk Relations Court,
because of the impossibility of prong racial discrimination (art. 6).

The Committee recommends that complaints of racial discrimination be fully dealt
with, including when they ar e coupled with complaints of violation of other rights,
such aslabour rights. It also recommendsthat full attention be paid to the possible
existence of indirect discrimination, which is prohibited under the Convention.
Further, it encourages the State party to envisage regulating the burden of proof

in civil proceedingsinvolving racial discrimination so that once a person has
established a prima facie case that he or she has been a victim of such
discrimination, it shall be for the respondent to provide evidence of an objective
and reasonablejustification for the differential treatment.
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407. While welcoming the efforts pursued by 8tate party in the field of human rights
education, the Committee remains concerned that penple living in Zambia are not aware of
their rights and thus find it difficult to seekdress if their rights are violated. The Committee
further recalls that the fact that victims of racial discrimination rarely report on such matters to
the appropriate authorities can also be the result of, inter alia, the limited resources available to
victims, their lack of confidence in the police ahd judicial authorities, or the authorities’ lack

of attention or sensitivity to cases of racial discrimination (art. 6).

The State party should strengthen its effortsto raise the awar eness of people on
their rights, inform the victims of all remedies availableto them, facilitate their
accessto justice, and train judges, lawyers, and law enfor cement personnel
accordingly.

408. The Committee notes with concern the difiies encountered by the Zambian Human
Rights Commission as described in the reponparticular inadequatstaffing, inadequate
means of transportation, cedization, and slow response frazbncerned State authorities to
the Commission’s requests for action. It notes witarest, however, the State party’s plan to
decentralize the Commission’s offices anditiffermation that the new draft Constitution
contains provisions enhancing theeetiveness of the Commission (art. 6).

The Committee recommends that the State party increaseits effortsto enhance
the effectiveness of the Human Rights Commission, in particular through
adequate budget allocations. ThePrinciplesrelating to the status of national
institutionsfor the promotion and protection of human rights (the Paris Principles)
(General Assembly resolution 48/134) should betaken into consideration in the
elabor ation of the constitutional reform relating to the Human Rights Commission.
The Committee wishesto receive detailed infor mation about the follow-up by the
State authorities to the Commission’srecommendations, aswell as on relationships
established between the Commission and civil society.

409. The Committee recommends that the State pakéyinto account the relevant parts of
the Durban Declaration and Programme ofidrcc when implementing the Convention in the
domestic legal order, iparticular in respect of articl&sto 7 of the Convention, and that it
include in its next periodic report informati on action plans or other measures taken to
implement the Durban Declaration and Programme of Action at the national level.

410. The Committee notes that the State gaais/not made the optional declaration
provided for in article 14 ahe Convention, and recommends tit@bnsider the possibility of
doing so.

411. The Committee strongly recommends thatState party ratify the amendments

to article 8, paragraph 6, tife Convention, adopted on 15 January 1992 at the Fourteenth
Meeting of States Parties to the Convenaod endorsed by the GeakAssembly in its
resolution 47/111. In this connectionet@ommittee refers to General Assembly

resolution 59/176 of 20 December 2004, in which the Assembly strongly urged States
parties to accelerate their domestic ratification procedures with regard to the amendment
and to notify the Secretary-General expedisly in writing of their agreement to the
amendment.
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412. The Committee recommends tha&t 8tate party’s reports Ineade readily available to
the public from the time they are submitted and that the observations of the Committee on these
reports be similidy publicized.

413. Pursuant to article 9, pgraph 1, of the Conventionnd article 65 of the Committee’s
rules of procedure, as amended, the Committee requests the State party to inform it of its
implementation of the recommeriaens contained in paragyas 401, 402 and 407 above, within
one year of the adoption tfe present conclusions.

414. The Committee recommends to the State plaatyit submit its seventeenth, eighteenth
and nineteenth periodic reportsarsingle report, due on 5 March 2009.
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415.

V. FOLLOW-UPTO THE CONSIDERATION OF REPORTS
SUBMITTED BY STATESPARTIESUNDER ARTICLE 9
OF THE CONVENTION

At its 1698th meeting held on 10 March 2G88, Committee adopted terms of reference

for the work of the coordinator on follow-up (see the terms of reference in annex V).

416.

The Committee, at its 1699th meeting, ofMHdch 2005, decided to send the following

letter to the Permanent Representative of Botswana to the United Nations Office at Geneva:
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Letter to Botswana
“10 March 2005
“Excellency,

“The Committee wishes to inform you that it considered, at its sixty-sixth session
in March 2005 the preliminary responses progidg the Republic of Botswana in its
letter dated 10 February 2005, regardingiti@lementation of paragraph 301 of the
Committee’s previous conclutj observations on Botswana, adopted in August 2002
(see A/57/18).

“The Committee welcomes with appreciation the extensive and substantial
information provided by the Republic of Botswana, as requested by the Committee in its
letters dated 20 August a8 September 2004. It appreciates the willingness of the
State party to pursue a dialogue with the Committee in a constructive manner.

“The Committee notes with a particular interest the useful information provided
by the State party on the history of Botswana, and its implications regarding territories,
tribes, and representation in the House aeh While understandiniipat traditions and
customs constitute an important heritage of Botswana, the Committee wishes to stress,
however, that the State party should also tat@consideration the obligations it has
undertaken under the International Conventarthe Elimination of All Forms of Racial
Discrimination.

“The Committee reiterates its views that the Tribal Territories Act, the
Chieftainship Act and sections 77 to 7t Constitution, as currently drafted, have a
discriminatory effect, in partidar against those ethnic groups which are subordinate to a
dominant tribe on a Tribal Territory, and anat represented on an equal basis in the
House of Chiefs. It notes that the HiGburt of Botswana, in a decision adopted
on 23 November 2001, declared that thée@hinship Act was discriminatory and
ordered that its section 2 benended in order to give edymotection and treatment to
all tribes under that Act.

“The Committee welcomes efforts made by the State party to ensure better
representation in the House of Chiefs, and notes its willingness to enhance territorial
representation rather than ethrepresentation in this House.



417.

“The Committee wishes to stress, however, that whatever system is chosen, it
should not discriminate between groups, amab#d not lead to a situation where some
groups are recognized while others are aotyhere the interests of some groups are
taken into consideration whilaterests of other groupseanot. In this regard, the
Committee wishes to stress that the Conwentirohibits direct as well as indirect
discrimination, and draws ¢hattention of the State party to its general
recommendation XXIV, according to which criteria for recognition of groups
should be consistently applied. It funthetes that, according to some information,
non-Tswana-speaking regions all rejected the proposed bill.

“The State party indicates that it is cumlg redrafting those aspects of section 2
of the Chieftainship Act which had been degeld discriminatory by the High Court, and
that the draft Bill on the House of Chiefs will be amended accordingly. The Committee
wishes to be kept closely informed abow tingoing reform process, and requests that
copies of the new draft bills heansmitted to it as soon as they are available. It would
also like to receive more detailed information clarifying what the terms ‘dominant tribe’
and ‘historical agreement of all concerndaly which a paramount chief rules over all
tribal groupings living in Tribal Territories, actually mean.

“Please allow us, Excellency, to reiterahe wish of the Committee to pursue the
constructive dialogue renewed with yourv@mment in 2002, and to underline that the
Committee’s observations and request for further information is made with a view to
ensuring the implementation of the Contien in cooperation wittyour Government.

“Yours sincerely,

“(Sgned): Mario Yutzis
Chairman
Committee on the Elimination
of Racial Discrimination

Morten Kjaerum

Coordinator of the Committee on the
Elimination of Racial Discrimination on
follow-up”

At its 1700th meeting, on 11 March 2005, @menmittee adopted the following decision:
Decision 3 (66) on Suriname

1. At its sixty-fourth session, whicbdk place from 23 February to 12 March 2004,
the Committee considered the first to tenth periodic reports of Suriname and welcomed
the opportunity to engage, for the first tinie a constructive dialogue with the

State party.

2. In the concluding observations whicladopted following examination of these
reports, the Committee recommended “legal acknowledgement by the State party of the
rights of indigenous and tribal peoplespossess, develop, control and use their
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communal lands and to participate in thelexkation, managememind conservation of
the associated natural resources”, and that “the State party strive to reach agreements
with the peoples concerned, as far assjile, before awarding any concessions”.

3. The Committee also adopted the follog/iconclusion and recommendation:

“The Committee notes that, under the draft Mining Act, indigenous and
tribal peoples will be required to accept mining activities on their lands following
agreement on compensation with the concession holders, and that if agreement
cannot be reached, the matter willdsgtled by the executive, and not the
judiciary. More generally, the Committeecencerned that indigenous and tribal
peoples cannot as such seek recogniaheir traditional rights before the
courts because they are not recognized legally as juridical persons.

“The Committee recommends that igelnous and tribal peoples should be
granted the right of appeal to theucts, or any independent body specially
created for that purpose, in order to ughibleir traditional rights and their right
to be consulted before concessions aamigd and to be fairly compensated for
any damage?

4. The revised version of the draft MiniAgt, which was approved by Suriname’s
Council of Ministers at the end of 2004 andiksly to be scheduled for adoption by the
National Assembly within the next fewanths, may not be in conformity with the
Committee’s recommendations.

5. The Committee therefore invites that8tparty to comment on the above
assessment of the draft law, and recommends that such comments be submitted to it
before 11 April 2005.

6. The Committee wishes to draw once again the attention of the State party to its
general recommendation XXIII (1997) on the rights of indigenous peoples. It also
reiterates the conclusions amtommendations it adoptedlfmving the examination of

the first to tenth periodic reports of Surinamierecommends to the State party that it
ensure the compliance of the revised draftilty Act with the International Convention

on the Elimination of All Forms of Raali Discrimination, as well as with
recommendations formulated by the Committee.

7. The Committee wishes to pursue the constructive dialogue it has engaged in with
Suriname in 2004, and stresses ttgatequest for clarificabin is made with a view to
ensuring the implementation of the Contien in cooperation with the State party.

9 March 2005
1696th meeting

418. Atits 1728th meeting, on 19 August 2005, the Committee decided to request the
Chairman to send a letter to the GovernmenhefUnited States of America, informing it
that the Committee had considered on a preliminary basis the requests submitted by the
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Western Shoshone National Couranid by the Western peopletbe Timbisha Shoshone Tribe,
Winnemucca Indian Colony and Yomba Shoshonkelasking the Committee to act under its
early warning and urgent action procedure @ngituation of the Western Shoshone indigenous
people in the United States of America.

419. The Chairman, on behalf of the Commiteeressed appretian for the frank and

open preliminary discussion that took place oxugust 2005 between representatives of the
United States of America and the Committeetsking group on early warning and urgent

action procedures, together with the coordinator on follow-up and other Committee members.
The Chairman stated that the Committee had noted with interest the assurances given by the
State party that its fourtmd fifth periodic reports, which we due on 20 November 2003, were
being prepared and that comprehensive information relating to the follow-up given to the
Committee’s 2001 concluding observatidnsuld be included in these periodic reports. It was
to be regretted, however, that the State paety not in a position to undertake to submit the
reports by a specific date.

420. The Chairman also stressed that the Comeniitad noted with concern the allegation that
the Western Shoshone indigenouspie were being denied théfaditional rights to land and

that actions taken by the State party in relatmothe status, use and occupation of these lands
may cumulatively lead to irreparable harm to this community.

421. In light of the above information, the &man informed the Government of the

United States of America that the Committee considered that the opening of a substantial
dialogue on these issues would help toiglahe situation before the submission and
examination of the fourth and fifth periodic reports of the State party. In order to facilitate this
dialogue, and in accordance with article 9 (1)haf Convention and arte65 of its rules of
procedure, the Committee drew the attention ef@overnment to a list of questions regarding
which it was requested to sendpenses by 31 December 2005, so that they could be examined
at its sixty-eighth session, to bedh&om 20 February to 10 March 2006.

422. At the same meeting, the Committee alsmded to request the Chairman to send a
letter to the Government of Ukraine informing it that the Committee had considered on a
preliminary basis the request submitted by thegRech and Support of Indigenous Peoples of
Crimea Foundation, asking the Committee touscter its early warning and urgent action
procedures on the situatiofithe Tatars in Crimea.

423. After recalling the relevant provisionsitsfconcluding observations adopted in 1998
and in 200%,and in accordance with article 9 (1) o&tBonvention and article 65 of its rules of
procedure, the Chairman drew the attention efState party to a list of questions to which it
wished to receive a response at the ldig81 December 2005, so that the matter could be
discussed at its sixty-eighth session.

424. The Chairman also reiterated the vathe Committee to pursue the constructive

dialogue with the Government of Ukraine @ndinderline that this request for further

information was made with a view to ensiyithe implementation of the Convention in

cooperation with the State partfhe Committee further reminded the State party that the
seventeenth and eighteenth periodic reports of Ukraine, to be submitted in one document, were
due on 6 April 2004. The Committee therefore stromgigouraged the State party to submit its
overdue periodic report as soon as possible.
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Notes

! Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 18 (A/59/18),
paras. 190 and 192.

2 |bid., para. 193.
% |bid., Fifty-sixth Session, Supplement No. 18 (A/56/18), paras. 380-407.
* Ibid., Fifty-third Session, Supplement No. 18 (A/53/18), para. 153.

> |bid., Fifty-sixth Session, Supplement No. 18 (A/56/18), para. 374.
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V. REVIEW OF THE IMPLEMENTATION OF THE CONVENTION IN
STATESPARTIESWHOSE REPORTS ARE SERIOUSLY OVERDUE

A. Reportsoverdueby at least 10 years

425. The following States parties are at leasydd)s late in the submission of their reports:

Sierra Leone Fourth to eighteenth periodic reports (due from 1976 to 2004)
Liberia Initial to fourteenth period reports (due from 1977 to 2003)
Gambia Second to thirteenth petic reports (due from 1982 to 2004)
Togo Sixth to sixteenth periodic reports (due from 1983 to 2003)
Somalia Fifth to fifteenth pesdic reports (due from 1984 to 2004)
Papua New Guinea Second to twelfthigeic reports (due from 1985 to 2005)
Solomon Islands Second to twelfthripelic reports (due from 1985 to 2005)
Central African Republic Eightto seventeenth periodicperts (due from 1986 to 2004)
Mozambique Second to eleventh periodic reports (due from 1986 to 2004)
Afghanistan Second to eleventh pelic reports (due from 1986 to 2004)
Seychelles Sixth to fourteenth petic reports (due from 1989 to 2005)
Ethiopia Seventh to fifteenth pericdeports (due from 1989 to 2005)
Congo Initial to ninth periodiceports (due from 1989 to 2005)
Antigua and Barbuda Initial to eighth periodic ngorts (due from 1989 to 2003)

Saint Lucia Initial to eighth pesdic reports (due from 1991 to 2005)
Maldives Fifth to eleventh periodic reports (due from 1993 to 2005)

B. Reportsoverdueby at least fiveyears

426. The following States partieseaat least five years late ine submission of their reports:

Chad Tenth to fourteenth periodeports (due from 1996 to 2004)

Monaco Initial to fifth periodi reports (due from 1996 to 2004)

Nicaragua Tenth to fourteenth pedic reports (due from 1997 to 2005)

Democratic Republic Eleventh to fifteenth periodic reports (due from 1997 to 2005)
of the Congo

Malawi Initial to fifth periodc reports (due from 1997 to 2005)

United Arab Emirates Twelfth to sixteerplriodic reports (due from 1997 to 2005)

Burkina Faso Twelfth to sixteenth periodic reports (due from 1997 to 2005)

Namibia Eighth to eleventh periodic reports (due from 1997 to 2003)
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Bulgaria Fifteenth to eighteenthnuedic reports (due from 1998 to 2004)

India Fifteenth to eighteenth periodic reports (due from 1998 to 2004)
Kuwait Fifteenth to eighteenth periodic reports (due from 1998 to 2004)
Niger Fifteenth to eighteenth periodic reports (due from 1998 to 2004)
Pakistan Fifteenth to eighteentiripéic reports (due from 1998 to 2004)
Panama Fifteenth to eighteenth pdrc reports (due from 1998 to 2004)
Philippines Fifteenth to eighteenthrymelic reports (due from 1998 to 2004)
Serbia and Montenegro Fifteenth to eigmih periodic reports (due from 1998 to 2004)
Swaziland Fifteenth to eighteenth periodic reports (due from 1998 to 2004)
The former Yugoslav Fourth to seventh periodic reports (due from 1998 to 2004)
Republic of Macedonia

Peru Fourteenth to seventeep#riodic reports (due from 1998

to 2004)
Burundi Eleventh to fourteenth periodic reports (due from 1998 to 2004)
Cambodia Eighth to eleventh periodic reports (due from 1998 to 2004)
Iraq Fifteenth to eighteenth periodic reports (due from 1999 to 2005)
Cuba Fourteenth to seventeep#riodic reports (due from 1999

to 2005)
Gabon Tenth to thirteenth periodeports (due from 1999 to 2005)
Jordan Thirteenth to sixteenth periodic reports (due from 1999 to 2005)

C. Action taken by the Committeeto ensure
submission of reports by States parties

427. Atits sixty-sixth and sixty-seventhsseons, the Committee reviewed the question of
delays and non-submission of reports by Statdsepan accordance with their obligations under
article 9 of the Convention.

428. Atits forty-second session, the Committess/ing emphasized that the delays in

reporting by States parties haaned it in monitoring implemeation of the Convention, decided
that it would continue to proceed with the review of the implementation of the provisions of the
Convention by the States parties whose repeet® overdue by five years or more. In
accordance with a decision taken at its thirityth session, the Committee agreed that this

review would be based upon tlast reports submitted by thea® party concaed and their
consideration by the Committee. At its fortyith session, the Committee further decided that
States parties whose initial reports were overdue by five years or more would also be scheduled
for a review of implementation of the provisiomisthe Convention. The Committee agreed that
in the absence of an initial report, the Committee would consider all information submitted by
the State party to other organs of the United dyetior, in the absence of such material, reports
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and information prepared by organs of the United Nations. In practice the Committee also
considers relevant information from otlsgurces, including from non-governmental
organizations, whether it is an initial orrfwelic report that iseriously overdue.

429. Following its sixty-fifth session, the Comragtdecided to schedule at its sixty-sixth
session a review of the implementation of tlee@ntion in the following States parties whose
periodic reports were seriously overdue: Basmd Herzegovina, Bibpia, El Salvador,
Nicaragua and Papua New Guinea. El Salvador was withdrawn from the list prior to the
sixty-sixth session following the submission of pag. In the cases &osnia and Herzegovina,
Ethiopia and Nicaragua, the reviews were postpatdge request of the States parties, which
indicated their intention to submit the reqeesteports shortly. At its 1695th meeting,

the Committee reviewed the implementatadrihe Convention in Papua New Guinea

(see paragraph 431).

430. Following its sixty-sixth session, the Committee decided to schedule at its
sixty-seventh session a review of the implemémadf the Convention in the following States
parties whose initial and periodic reports were seriously overdue: Bosnia and Herzegovina,
Malawi, Mozambique, Sehelles and Saint Lucia. Bosraad Herzegovina was withdrawn
from the list prior to the sixty-seventh session feilog the submission of a report. In the case
of Mozambique, the review was postponed atdugiest of the State g, which indicated

its intention to submit the report B December 2005. The @mittee reviewed the
implementation of the Conventi in Malawi at its 1712th méeg, and in Seychelles and

Saint Lucia at its 1719th meeting (see paragraphs 432-434).

D. Decisions

431. Atits 1695th meeting, held on 8 Ma2005, the Committee decided to request the
Chairman to send a letter to the Permanent Representative of Papua New Guinea to the
United Nations. In his letteof 11 March 2005, the Chairman informed the Permanent
Representative that the Committee had reviewed the situation of Papua New Guinea in the
absence of a report. Furthermore, he reitdrtite strong appeal made in 2003 to resume the
dialogue interrupted sce 1984, and to that end submit a repoaccordance with article 9 of
the Convention. The Committee regretted that, itke#p repeated requiss Papua New Guinea
had not yet fulfilled its obligationsnder article 9, paragraph 1,tbe Convention. In order to
stimulate the Committee’s future discussiortto@implementation ahe Convention at its
sixty-eighth session, the Chairman attacheddddtter a list of questions elaborated by the
Committee with a request for a response by 30 November 2005. The Committee once again
drew the State party’s attention to the possibility of availing itself of the technical assistance
offered under the advisory services and techaissistance programme of the Office of the
United Nations High Commissioner for Human Rights.

432. Atits 1712th meeting, held on 9 Aug605, the Committee decided to request the
Chairman to send a letter to the Permanent Representative of Malawi to the United Nations.
In his letter of 19 August 2005, the Chairman nfed the State party that it had reviewed the
implementation of the Convention Malawi in the absence of a report and deeply regretted the
fact that Malawi was seriously overdue in theraigsion of its initial to fifth periodic reports to
the Committee, due respectively from 1997 to 20@5order to assist in the initiation of a
dialogue on the measures adopted by Mata implement the Convention, the Committee
decided to send a list of questions to the Siatey and requested writteesponses to this list
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by 31 January 2006. In the absence of anyorese from Malawi by that date, the Committee
would proceed with the adoption of concludmigservations on Malad under its review
procedure.

433. Atits 1719th meeting, held on 12 AugRB805, the Committee decided to request the
Chairman to send a letter to the Permanent Representative of Seychelles to the United Nations.
In his letter of 19 August 2005, the Chairman mnfed the State party that it had reviewed the
implementation of the Conventiam Seychelles in the absence of a report. The Chairman
regretted the interruption of a dialogoetween the Committee and Seychelles since 1988.

In order to assist in the resumption of a dialogue, the Committee decided to send a list of
questions to the State party and requested wrigsponses to this list by 31 January 2006.

In the absence of any response from Seychejl¢bat date, the Committee would proceed with

the adoption of concluding obxvations under its review predure. The Committee drew the

State party’s attention to the possibility of availing itself of the technical assistance offered under
the advisory services and technical assistanegramme of the Office of the United Nations

High Commissioner for Human Rights.

434. At the same meeting, the Committee aksmded to request the Chairman to send a

letter to the Permanent Representative of Saint Lucia to the United Nations. In his letter

of 19 August 2005, the Chairman informed that&party that it had reviewed once again the
implementation of the Convention 8aint Lucia in the absence of a report. He recalled that the
Committee had already examined the situation intRaicia without a report at its sixty-fourth
session, held in March 2004, atelcided at its sixty-fifth session, held in August 2004, to
proceed with the publication of its provisional cluating observations in its annual report to the
General Assembly. The Chairman deeply regretted the fact that Saint Lucia was seriously
overdue in the submission of its initial to seventh periodic reports to the Committee, due
respectively from 1991 to 2003, to be submittedne combined document, and had still not
given any indication regarding the state of prapan of this report. The Chairman requested
that the Government of Saint Lucia indicate to the Committee whether it wished to avail itself
of the advisory services available under théamézal cooperation programme of the Office of the
High Commissioner for Human Rights, with a view to assisting it in the drafting of the overdue
report. In order to assist in the resumption of a dialogue, the Committee decided to send a list
of questions to the State party and request@ten responses to this list by 31 January 2006.

In the absence of any response by that da¢eCommittee would proceed with the adoption of
concluding observations under its review procedure.

Note

! Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 18 (A/59/18),
paras. 434-458.
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VI. CONSIDERATION OF COMMUNICATIONS UNDER
ARTICLE 14 OF THE CONVENTION

435. Under article 14 of theternational Convention on tiieimination of All Forms of

Racial Discrimination, individuals or groups ofiividuals who claim that any of their rights
enumerated in the Convention haaen violated by a State party and who have exhausted all
available domestic remedies may submit written communications to the Committee on the
Elimination of Racial Discriminatin for consideration. A list of 48tates parties which have
recognized the competence of the Committeetsicler such communications can be found in
annex I. In the period under review, anere State hamade the declaration under article 14:
Georgia.

436. Consideration of communications under krtiel of the Convention takes place in

closed meetings (rule 88 of the Committee’s rules of procedure). All documents pertaining to
the work of the Committee under article 14 (sugsions from the parties and other working
documents of the Committee) are confidential.

437. At its sixty-sixth session, the Committee demtl communication No. 30/23 admissible.
It also adopted Opinions on communications No. 31/200R ¢. Sovakia), No. 32/2003

(Sefic v. Denmark) and No. 33/2003Quereshi v. Denmark (No. 2)). These Opinions are
reproduced in full in annex lll, section A.

438. In case No. 31/200B.R. v. Sovakia), the petitioners, 27 Slovak Roma, complained
about a discriminatory denial of the rightttousing, contrary to articles 2 and 5 of the
Convention, coupled with denial of the rightaio effective remedy guaranteed by article 6.

A municipal council had drawn umd approved a plan to devellmv-cost housing, principally
benefiting local Roma. The decision gave rise to a petition by local inhabitants, referring
disparagingly to the Roma beneficiaries of ptemn, which sought cancellation of the municipal
decision. At a subsequent meeting, the couaiihg the petition, annulled its original decision
without any substitution of an alternative. Crimtliand constitutional congints up to the level
of the Constitutional Court were unsuccessful.

439. At the admissibility stage, the Committeerafgd that acts of municipal councils were
sufficient to invoke the State party’s intetioaal responsibility and, further, that domestic
remedies had been properly pursued. On the merits, the Committee considered that the
circumstances disclosed a case of indirect discrimination against Roma in the form of the
second council resolution. The Committee wamto hold that the necessary preliminary
policymaking step represented by the first hason was an importargnd practical component
necessary for the realization of the righhtiusing. That stage was thus covered by the
protections of the Convention, even thoughrésolution did not itself confer a directly
enforceable right to housing. As a result, thitipaers were victims ofacial discrimination in
breach ofarticles 2 and 5 (e), of the Convention.eThilure of the State party’s courts to
remedy that discrimination represented a separate violation of article 6. By way of remedy, the
Committee indicated that the petitioaeshould be returned to the situation they were in when
the first resolution was adopted.

440. In case No. 32/2008fic v. Denmark), the petitioner, a Bosnian citizen residing in
Denmark, sought to buy third-party liability insurance from a local insurance company. He
was advised that he wast eligible for an insurance coatt, as he did not speak Danish.
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He complained to the authorities, arguing that the language requirement was not

objectively motivated but discriminatory within the meaning of section 1 (1) of the Danish
Anti-Discrimination Act. In its opinion, the @amittee noted that the author’s claim and the
evidence produced by him concerning the reasons behind the insurance company’s policy had
been fully considered by the competent auttes, including the public prosecutor, who had
concluded that the languageorement was not based on tt@mplainant’s race or ethnic

origin, but designed to facilitate communication with customers. The Committee concluded that
the reasons for the language requirement addoygéoe insurance company, in particular the

fact that it was a relatively small compamdaprimarily operating thuagh telephone contacts

with customers, were reasonable and objegreeinds for the requirement. Consequently, the
facts did not disclose aalation of the Convention.

441. Inthe case @uereshi v. Denmark (No. 2) (No. 33/2003), the petitioner brought a
follow-up petition to a petition earlier declared admissible. The petitioner, a Member of
Parliament, observed a party paéi broadcast on public televisionwhich a series of party
members made offensive remarks. The inmunication, which sought to attribute
responsibility for the remarks to a member of the party’s executive board, was found not to
disclose a violation of the Convention, given tbaminal proceedings we pending against the
individual speakers. The current petition sought to challenge the decision not to prosecute one of
those speakers. After declaring the communication admissible, in part on the basis that further
domestic remedies would be unduly prolonged mive nature of the case, the Committee found
no violation of the Convention. It recalled thatwamber of the speakers had been convicted of
criminal offences, so that the State party’s system of criminal law could not be considered
generally ineffective. In relation to the particular speaker, the Committee concluded that his
statements did not single out a group of persmnthe basis of the criteria set out in article 1,

and he thus did not engage in an act of rati&drimination that would in turn attract the
requirements of the Convieon for the State party.

442. During its sixty-sixth session, the Comeetdeclared admissible complaint No. 30/2003,
submitted on behalf ahembers of the Jewish communite&Oslo and Trondheim and various
individuals regarding racist oaments made by a member of the right-wing “Bootboys” in a

speech commemorating a Nazi leader. The speech led to the speaker’s prosecution and eventual
acquittal by the Supreme Courthdrway, on freedom of speech grounds.

443. The State party had objected to the adniiggibf the complaint, on the basis that none
of the groups or individuals coamed were “victims” of the remagkn question; they were not
present when the speech was made, and none ot imeen singled out. It also argued that
the authors had not exhausted domestic remeaBes)though the speaker could not be retried,
none of the authors had ever complained atfmispeech to the authorities. However, the
Committee found that “victim” status could periao all members ad particular group of
potential victims and that, although none of theasd complained to the authorities, the authors
had had no possibility of altering the courséhaf criminal proceedings against the speaker.

444. On 15 August 2005, the Committee considereahtérits of the complaint. While it
acknowledged that the Supreme Court had thorougydyysed the facts of the case, it remained
the Committee’s responsibility to ensure the cohazeast the interpretation of the provisions of
article 4 of the Convention inéHhight of its general recommeaibn XV. As to whether the
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incriminated statements fell within any of the categories of impugned speech set out in article 4,
the Committee considered that the statements contained ideas based on racial superiority or
hatred; the deference shown to the principlermer Nazi leaders had to be taken as

incitement to racial disgnination, if not violence.

445. On the issue of whether the incriminatecest&ints were protectdxy the “due regard”
clause in article 4, the Committee consideredtthgive the right to freedom of speech a more
limited role in the context of article 4 did not deprive the “due regard” clause of significant
meaning, especially taking inecount that all internationaistruments protecting freedom of
speech provide for the possibility of limiting, under certaonditions, the exercise of this right.
As the incriminated statements were of an exceptionally offensive character, they were not
protected by the “due regard” clause, and thedeligeen a violation of &cle 4 and consequently
article 6 of the Convention.

446. Finally, the Committee considered that, gsied by the State party, its competence to
receive and consider communications undgclarl4 of the Convention is not limited to
complaints alleging a violation @ine or more of the rights set forth in article 5 (paragraph 10.6
of the Opinion). The Committee’s Opinion is reproeld in annex Ill, section B, to the present
report.

Follow-up to Opinions adopted by the Committee under article 14 of the Convention

447. In the past, the Committee has only informaltynitored whether, how or the extent

to which States parties have implemented its recommendations in Opinions in which the
Committee found violations of the Convention.the light of the positive experience that other
treaty bodies have made with follow-up progess, the Committee discussed the establishment
of a procedure for following up on its Opoms adopted under article 14 of the Convention
during the sixty-sixth session. It requestedSkeretariat to prepare a background and options
paper on this issue (see CERD/C/67/FU/1jlalke for consultation on the OHCHR website).

448. During its sixty-seventh session, the Committaesidered an options paper prepared by
the Secretariat about the justdtions for, and possible modalgief, a procedure for following

up the Committee’s Opinions adopted pursuastrticle 14, paragraph 7, of the Convention.

There was consensus that the establishmemfafow-up procedure was both legally possible

and appropriate, with a view to securing State party action on the Committee’s suggestions and
recommendations. On 8 August 2005, therefitre Committee decided to establish such a
procedure. On 15 August, it adopted two mmragraphs spelling othhe modalities of the

follow-up procedure, added to rule 95 of the Committee’s rules of procedure. These two new
paragraphs are reproduced in annex IV to the present report.

449. On 9 June 2005, the Government of Slavakesented its follow-up observations on the
Committee’s Opinion in case No. 31/20Q3R. v. Sovakia), adopted during the sixty-sixth
session. The Government stated that the Opinidrbkan translated and distributed to relevant
government offices and State authorities, including municipalities and the National Centre for
Human Rights; in particular, the Opinion had been transmitted to the town of DobSina and the
Roznava District Prosecutor, pointing out ttie Slovak Republic hadétobligation to provide

the petitioners with an effective remedy, anattimeasures should be taken to return the
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petitioners to the situation they were in whiee Municipal Council of DobSina adopted the first
resolution. On 26 April 2005 the Council, takimgo consideration the Committee’s Opinion,
decided to cancel both resolutions and reached an agreement that it would become engaged in
proposals related to low-cost housing in the camegiarea. In that context, the Council would

pay serious attention to the housing problemthefRoma community with a view to the

practical realization of their right to housinRegarding the alleged discriminatory petition of

the inhabitants of DobSind, legal proceedings had been initiated against the five-member
“petition committee”, under section 198athe Penal Code (inciting &thnic or racial hatred).

450. The State party also indicated that tleparation of the National Action Plan for the
Prevention of All Forms obiscrimination, Racism, Xephobia, Anti-Semitism and Other
Expressions of Intolerance for the period 2006-2088 under way. In that context, the Foreign
Ministry had proposed the inclusion in the Ptdractivities aiming at disseminating the work of
CERD, its competence under article 14 and its jurisprudence.
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VII. THEMATIC DISCUSSIONS AND GENERAL DEBATES

451. In examining the periodic reports oates parties, the Committee has found that
some forms of discriminationithin the terms of article 1 ahe Convention are common to
several States and can usefully be examined &onore general perspective. In August 2000,
the Committee organized a thematic debate enstsue of discrimination against Roma and,

in August 2002, it held a discussion on desdmsed discriminationAt its sixty-fourth

session held in March 2004, the Committee laetlklird thematic dicussion on non-citizens

and racial discrimination. These thtéematic debates led tbe adoption of general
recommendation XXVII on discrimination against Roma, general recommendation XXIX
on descent-based discrimiratiand general reaamendation XXX on discrimination against
non-citizens.

452. Atits sixty-fifthsession, the Committee decided to hold at its next session a
fourththematic discussion on the preventiorgehocide, with a view, inter alito identifying
indicators of a developing genocidal procelsthis connection, it requested the views of
States parties concernitifie prevention of genocide.

453. This fourtithematic discussion to be organized by the Committee was held at
its 1684th meeting (sixty-fifth session), on 1 March 20 CERD/C/SR.1684); it was
preceded by a meeting with conted NGOs, Governments, and othiited Nations

human rights mechanisms and entities held on 28 February 29T ERD/C/SR.1683).

454. The Committee was able to draw upon extenaformation from its own activities,
including under its early warnirgnd urgent action procedurds. addition, a number of States
replied to the invitation extended by tBemmittee to submit written information. The
Committee alstad relevant information from other lted Nations human rights mechanisms
and from other United Nations agencies and bodies.

455.  During the informal meeting, NGOs raisedhsnessues of concern. In response to the
invitation addressed to them, some government representatives, the Special Adviser to the
Secretary-General on the Prevention of Gasmdhe Special Rapporteur of the Commission on
Human Rights on contemporary forms of ragisatial discriminatn, xenophobia and related
intolerance and a representativeOHICHR addressed the gathering.

456. Based on the information submitted anitected for the thematic discussion, the
Committee, following extensive debate, adopted at its 170ésting, a declaratioon the
prevention of genocid@or the text, see chapt¥ill), which had been prepared in an informal
drafting group chaired by Mr. Shabhi.

457.  Atits sixty-seventh session, the Committee issued a decision on follow-up to its
declaration on the prevention of genocidevimch it identified indcators of massive and
systematic patterns of racial discrimination (see chapter ll).

458. Atits sixty-fifth session, the Committee decdide hold general debates at its future
sessions on various issues of interest. Foligwihe decision taken at its sixty-fifth session,
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the Committee held a general debate on thetgqureof multiculturalism on 8 March 2005 at

its 1694th meeting (see CERD/C/SR.1694) orbidnds of a working paper prepared by

Mr. Lindgren Alves. It decided to continue tligbate at its sixty-seventh session on the basis,
inter alia, of a working paper prepared by ther8eriat, including a compilation of its past
concluding observations referring to issuesvate to the debate. This debate took place at

its 1724th meeting (see CERD/C/SR.1724), on 1gusti 2005. Several members expressed

their views and suggested working towards d@ldoption of a new general recommendation on
multiculturalism.
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4509.

VIIl. DECLARATIONS
The Committee adopted the following deation at its sixty-sixth session:
Declaration on the prevention of genocide
The Committee on the Elimination of Racial Discrimination,

Recalling that 133 States Members of theitdd Nations have adhered to the
Convention on the Prevention and Punishnoéihe Crime of Genocide, assuming the
obligation to prevent and punish genocide, including war crimes and crimes against
humanity,

Condemning the genocides that have been perpetrated since the founding of the
United Nations in which tens of millions men, women and children have been killed,

Noting that genocide is ofteflacilitated and supported layscriminatory laws and
practices or lack of effective enforcement of the principle of equality of persons
irrespective of race, colour, desteor national or ethnic origin,

Recalling that, for more than a decadeg tGommittee, acting under its prevention
of discrimination early warning and urgent action procedures, has brought to the attention
of the Security Council, tbugh the Secretary-General, a number of country situations
where systematic violations of humaglris and persistent patterns of racial
discrimination could escalate into violent conflict and genocide,

Noting that the first international confere@on the prevention and punishment of
genocide since the adoption of the Corigm held in Stockholm in January 2004, called
for a strategy for genocide prevention thmatst include provisions for the worst case
when prevention fails and atrocities occur, and for military action as an extreme measure
to stop genocide in extreme cases,

Endorsing the Secretary-General’s Action Plan to Prevent Genocide, including,
inter alia, swift and military action in extreme cases, presented to the Commission on
Human Rights on 7 April 2004 - the tenth anmsagy of the Rwanda genocide - recalling
that the international community had faikedprevent the genocides in Rwanda and
Srebrenica because of lack of will,

Noting that the High-level Panel on ThreaChallenges and Change found that
the international community has a furthemp@ssibility to act, inter alia with force if
necessary as a last resort, in collectivpoase to threats of genocide and other massive
violations of human rights when a State fails to protect its citizens,

Having held a timely and constructive thematic discussion at its sixty-sixth
session on the prevention of genocide, withhrticipation of States parties to the
International Convention on the EliminationAlf Forms of Racial Discrimination, the
Special Adviser to the Secretary-General on the Prevention of Genocide, the Special
Rapporteur of the Commigsi on Human Rights on contemporary forms of racism,
racial discrimination, xenophadbiand related intoleraacother United Nations
organizations and internationan-governmental organizations,
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Taking note that economic globalization fja@ently has negative effects on
disadvantaged communities and imtgallar on indigenous communities,

Acting under its prevention of discriminati@arly warning and urgent procedures
adopted at its 979th meeting in 1998hereby the Committee makes recommendations,
through the Secretary-General, to the Sec@awyncil for action to prevent situations of
persistent patterns of racial discrimination and other systematic violations of
human rights that could lead ¥@lent conflict and genocide,

Responding to the Secretary-General’s exhortation at the Stockholm Conference
that there can be no more important éand no more binding obligation than the
prevention of genocide,

Adopts this declaration on the preventionggnocide for the consideration of the
States parties, the Special Adviser, the Secretary-General, as well as of the
Security Council,

The Committee:

1. Welcomes the appointment of the Special Adviser on the Prevention
of Genocide with the mandate to sowatly warning and make appropriate
recommendations for prevention to the SaguCiouncil through the Secretary-General,
to enable the international community to take timely action to prevent genocide from
occurring;

2. Findsit imperative to stimulate stronger tiend interaction between the
local and global levels in, intalia, developing national stegyies for the prevention of
genocide linked to national action plans for the elimination of racial discrimination
developed in close collaboration with civil society, national human rights institutions and
other non-State actors, as well as invohvimgrnational bodies such as the Committee
on the Elimination of Racial Discrimination and the Office of the United Nations
High Commissioner for Human Rights;

3. Declares its determination to providine Special Adviser on the
Prevention of Genocide with timely and relevant information on laws, policies and
practices that may indicate systematic @temic discriminatioased on race, colour,
descent, or national or ethnic origin whitlay potentially result in violent conflict and
genocide. To facilitate and focus this exchange, the Committee intends to develop a
special set of indicators related to genocideluding the cultural and historic roots of
genocide and the importance of recognizing the multicultural dimension of most
societies, as suggested by the SpecigpReeur on contemporary forms of racism,
racial discrimination, xenophoband related intolerance;

4. Expressesits resolve to strengthen and refine its anti-racial discrimination
early warning and urgent action as well dkfe-up procedures in all situations where
indications of possible violent conflict and genocide prevail; in such cases, it will
consider in-country visits to obtairrgt-hand information on the situation;



5. Considersit of vital importance that stronger intaction is established
between United Nations human rights treaty bsdind the Security Council, and in this
regard the Committee will explore how the former can work together in raising
awareness about possible outbreaks oewibtonflict and genocide and address the
Secretary-General and the Special Adviser to pass on concerns and warning to the
Security Council;

6. Agrees with the High-level Panel’s findg that the developed countries
have particular respoitslity to do more to transform their armies into units suitable for
deployment to peace operations, and that r8teites will have to place their contingents
on standby for United Nations purposes aadkair transport and other strategic lift
capacities available to assist peace operatidhss will require resources commensurate
with the scale of the challenges ahead;

7. Notes the Global Peace Operations Initigtiproposal for Western States
to train, equip and provide logistical supiptar the internatioriamilitary forces willing
to participate in peacekeeping operatitmbe funded by members of the Group of
Seven (G-7) States;

8. Urges increased resource allocation by States Members of the
United Nations, more particularly by thdeveloped countries, and that developed
countries reinforce peacekeeping contimtigdrom the developing countries by
contributing their own contingents;

9. Considersit essential to build the capacity of peacekeeping contingents
for more rapid deployment;

10. Commends the global cooperation betwethe United Nations and the
African Union in the field of peace and security;

11. Considersit imperative to dispel the climate ampunity that is conducive
to war crimes and crimes against humanity by referring all perpetrators of these crimes to
the International Criminal Court;

12.  Urgesthe international community to look at the need for a
comprehensive understanding of the dimemsiof genocide, including in the context
of situations of economic globalization adsely affecting disadvantaged communities,
in particular indigenous peoples.

1701st meeting
11 March 2005

Note

! Official Records of the General Assembly, Forty-eighth Session, Supplement No. 18 (A/48/18),
para. 18 and annex lll.
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IX. GENERAL RECOMMENDATIONS

460. Atits sixty-fifth session, the Committee decitie@ntrust Mr. de Guttes with the task
of drafting a new general recommendation onalagiscrimination in the administration of
justice. Following discussion of the drgineral recommendation during the sixty-sixth and
sixty-seventh sessions, the Committee adofhtedollowing general recommendation at

its 1724th meeting:

General recommendation XXXI on the prevention of racial discrimination
in the administration and functioning of the criminal justice system

The Committee on the Elimination of Racial Discrimination,

Recalling the definition of racial discrimination set out in article 1 of the International
Convention on the Elimination of ARorms of Racial Discrimination,

Recalling the provisions of article &) of the Convention, under which States parties
have an obligation to guarantee the right of gere, without distinction as to race, colour, or
national or ethnic origin, tequality before the law, notably in the enjoyment of the right to equal
treatment before the tribunals and all other organs administering justice,

Recalling that article 6 of the Convention requilgsates parties to assure to everyone
within their jurisdiction effective protection and remedies, through the competent national
tribunals and other State institutions, against atgy @cracial discrimination, as well as the right
to seek from such tribunals just and adequaiaregion or satisfaction for any damage suffered
as a result of such discrimination,

Referring to paragraph 25 of the declaration adopted by the World Conference
against Racism, Raci8liscrimination, Xenophobiand Related Intolerae¢held in Durban,
South Africa, in 2001, which expressed “fwond repudiation of the racism, racial
discrimination, xenophobia amdlated intolerance thaiersist in some States in the functioning
of the penal system and in the application of the law, as well as in the actions and attitudes of
institutions and individuals responsible fowlanforcement, especially where this has
contributed to certain groups being overesented among persons under detention or
imprisoned”,

Referring to the work of the Commission on Human Rights and of the Sub-Commission
on the Promotion and Protection of HunRights (see E/CN.4/Sub.2/2005/7) concerning
discrimination in the criminal justice system,

Bearing in mind the reports of the Special Rapparten contemporary forms of racism,
racial discrimination, xenophoband related intolerance,

Referring to the 1951 Convention relating to tB&atus of Refugees, in particular
article 16, which stipulates that “[a] refugea@bimave free access to the courts of law on the
territory of all Contracting States”,
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Bearing in mind the observations relating to the fuocting of the system of justice made
in the Committee’s conclusions concerning reports submitted by States parties and in general
recommendations XXVII (200@n discrimination against Roma, XXIX (2002) on
discrimination based on dest¢emd XXX (2004) on discrim@tion against non-citizens,

Convinced that, even though the system of justice may be regarded as impartial and not
affected by racism, cgal discrimination or xenophobia, wh racial or ethnic discrimination
does exist in the administration and functioning of the system of justice, it constitutes a
particularly serious violation dghe rule of law, the principle of equality before the law, the
principle of fair trial and the right to an ingendent and impartial tribuhahrough its direct
effect on persons belonging to groups whidhk the very role of justice to protect,

Considering that no country is freedm racial discriminatiom the administration and
functioning of the criminal justice system, regasdlef the type of law applied or the judicial
system in force, whether acctmaal, inquisitorial or mixed,

Considering that the risks of discrimination ingradministration and functioning of the
criminal justice system have increased in recent years, partly as a result of the rise in
immigration and population movemsntvhich have promptedgjudice and feelings of
xenophobia or intolerance among certain sectidribe population and certain law enforcement
officials, and partly as a relswf the security policies and tterrorism measures adopted by
many States, which among other things have encouraged the emergence of anti-Arab or
anti-Muslim feelings, or, as a reaction, a@émitic feelings, in a number of countries,

Determined to combat all forms of discrimination in the administration and functioning
of the criminal justice system which may be svéd, in all countries of the world, by persons
belonging to racial or ethnic groups, in partaauhon-citizens - includingnmigrants, refugees,
asylum-seekers and stateless personsndRBypsies, indigenous peoples, displaced
populations, persons discriminategiainst because of their descent, as well as other vulnerable
groups which are particularly exposed to esan, marginalizatioand non-integration in
society, paying particular attention to the situation of women and children belonging to the
aforementioned groups, who are susceptible to nkelltiiscrimination becaus# their race and
because of their sex or their age,

Formulates the following recommendations édéssed to States parties:
I. General steps

A. Stepstobetaken in order to better gauge the existence and
extent of racial discrimination in the administration and
functioning of the criminal justice system; the search for
indicator s attesting to such discrimination

1. Factual indicators

1. States parties should pay the great#sh@on to the following possible indicators
of racial discrimination:
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(@) The number and percentage of persons belonging to the groups referred to in the
last paragraph of the preamble who are victimaggression or other offences, especially when
they are committed by police officers or other State officials;

(b) The absence or small number of ctams, prosecutionsna convictions relating
to acts of racial discriminatn in the country. Such a statistic should not be viewed as
necessarily positive, contrary to the belief of s@tegtes. It may also reveal either that victims
have inadequate information concerning their righitshat they fear social censure or reprisals,
or that victims with limited resources fear the cost and complexity of the judicial process, or that
there is a lack of trust in the police andicial authorities, or that the authorities are
insufficiently alert to or awaref offences involving racism;

(c) Insufficient or no information on theehaviour of law enforcement personnel
vis-a-vis persons belonging to the groups refetoad the last paragraph of the preamble;

(d) The proportionately higherime rates attributed fmersons belonging to those
groups, particularly as regards petty street ciame offences related to drugs and prostitution,
as indicators of the exclusion or the notegration of such persons into society;

(e) The number and percentage of persons belonging to those groups who are held in
prison or preventive detention, including intermmeentres, penal establishments, psychiatric
establishments or holding areas in airports;

M The handing down by the courts ofr$faer or inappropriate sentences against
persons belonging to those groups;

(9) The insufficient representation ofrpens belonging to those groups among the
ranks of the police, in the system of justiceluding judges and jurors, and in other law
enforcement departments.

2. In order for these factual indicatorda® well known and &sl, States parties
should embark on regular and public collectiomdbrmation from police, judicial and prison
authorities and immigration services, while respecting standards of confidentiality, anonymity
and protection of personal data.

3. In particular, States parties shoulddnaccess to comprehensive statistical or
other information on complaints, prosecutions @aonvictions relating tacts of racism and
xenophobia, as well as on compensation award#teteictims of such acts, whether such
compensation is paid by the perpetratorthefoffences or under State compensation plans
financed from public funds.

2. Legidativeindicators

4. The following should be regardediadicators of potential causes of racial
discrimination:

(@) Any gaps in domestic legislation on ediscrimination. In this regard, States
parties should fully comply witthe requirements of articlect the Convention and criminalize
all acts of racism as provided by that artiaheparticular the dissemation of ideas based on
racial superiority or hatred, inciteent to racial hatred, violence iocitement to racial violence,
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but also racist propaganda activities and parti@pati racist organizations. States parties are
also encouraged to incorporate a provisiotheir criminal legislation to the effect that
committing offences for racial reasons generally constitutes an aggravating circumstance;

(b) The potential indirect discriminatory effects of certain domestic legislation,
particularly legislation on terrorism, immigration, nationality, banning or deportation of
non-citizens from a country, as well as legislatihat has the effect of penalizing without
legitimate grounds certain groupsmembership of certain communities. States should seek to
eliminate the discriminatory effects of such legiska and in any case to respect the principle of
proportionality in its applicatioto persons belonging to the groups referred to in the last
paragraph of the preamble.

B. Strategiesto bedeveloped to prevent racial discrimination in the
administration and functioning of the criminal justice system

5. States parties should puesuational strategies the objectives of which include the
following:

(@) To eliminate laws that have an iagpin terms of racial discrimination,
particularly those which target certain groupdirectly by penalizing acts which can be
committed only by persons belonging to such grpapfaws that applgnly to non-nationals
without legitimate grounds avhich do not respect theipciple of proportionality;

(b) To develop, through apporiate education pgrammes, training in respect for
human rights, tolerance and figship among raciar ethnic groups, asell as sensitization
to intercultural relations, for law enforcemeffi@als: police personnel, persons working in
the system of justice, prison institutions, psychiatric establishments, social and medical
services, etc.;

(c) To foster dialogue and cooperation kestw the police and judicial authorities and
the representatives of the various groups refaoaa the last paragraph of the preamble, in
order to combat prejudice anteate a relationship of trust;

(d) To promote proper representation afsp@s belonging to racial and ethnic groups
in the police and the system of justice;

(e) To ensure respect for, and recognition of the traditional systems of justice of
indigenous peoples, in conformity with international human rights law;

) To make the necessary changes tqotison regime for prisoners belonging to the
groups referred to in the last paragraph of teamble, so as to take into account their cultural
and religious practices;

(9) To institute, in situations of magspulation movements, éhinterim measures
and arrangements necessary for the operation giistiee system in order to take account of the
particularly vulnerable situation of displacedgmns, in particular by setting up decentralized
courts at the places where the displaced persons are staying or by organizing mobile courts;
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(h) To set up, in post-conflict situatioqdans for the reconstruction of the legal
system and the re-establishment of the rulawfthroughout the territory of the countries
concerned, by availing themselves, in particular, of the international technical assistance
provided by the relevant United Nations entities;

0] To implement national strategies or plans of action aimed at the elimination of
structural racial discriminain. These long-term strateg&®sould include specific objectives
and actions as well as indicators against whicgmss can be measured. They should include,
in particular, guidelines for prevention, recoglimvestigation and psecution of racist or
xenophobic incidents, assessmenthaf level of satisfaction amng all communities concerning
their relations with the police and the systenjustice, and recruitment and promotion in the
judicial system of persons belongito various racial or ethnic groups;

() To entrust an independent national institution with the task of tracking,
monitoring and measuring progress made utiteenational plans of action and guidelines
against racial discrimination, idéfying undetected manifestation$ racial discrimination and
submitting recommendations aprbposals for improvement.

[l. Stepstobetaken to prevent racial discrimination
with regard to victimsof racism

A. Accesstothelaw and tojustice

6. In accordance with article 6 of the Convention, States parties are obliged to
guarantee the right of every person within thaiisdiction to an effective remedy against the
perpetrators of acts of racidiscrimination, withotidiscrimination of any kind, whether such
acts are committed by private individuals or State officials, as well as the right to seek just and
adequate reparation for the damage suffered.

7. In order to facilitate access to justice for the victims of racism, States parties
should strive to supply the requisite legdbimation to persons belonging to the most
vulnerable social groups, who are often unaware of their rights.

8. In that regard, States parties should mtemin the areas where such persons live,
institutions such as free legal help and advice centres, legal information centres and centres for
conciliation ad mediation.

9. States parties should also expand tt@dperation with assaions of lawyers,
university institutions, legal advice centres and non-governmental organizations specializing in
protecting the rights of marginalized comritigs and in the prevéion of discrimination.

B. Reporting of incidentsto the authorities
competent for receiving complaints

10. States parties should take the necestapg to ensure that the police services
have an adequat@c accessible presence in the neighboads, regions, collective facilities,
camps or centres where the persons belongingtgrbups referred to in the last paragraph of
the preamble reside, so that complaints feuoh persons can be expeditiously received.
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11.  The competent services should be instdito receive the victims of acts of
racism in police stations in a satisfactory manner, so that complaints are recorded immediately,
investigations are pursued without delay andrireffective, indepermaht and impartial manner,
and files relating to racist eeenophobic incidents are retained amcbrporated into databases.

12.  Any refusal by a police official to acd¢epcomplaint involving an act of racism
should lead to disciplinary or penal sancticasd those sanctions should be increased if
corruption is involved.

13. Conversely, it should be the rigindaduty of any police official or State
employee to refuse to obey orders or instructions that require him or her to commit violations of
human rights, particularly thosesed on racial discriminatiorstates parties should guarantee
the freedom of any official to invokeighright without fear of punishment.

14. In cases of allegations of torture tikatment or executiongvestigations should
be conducted in accordance with the PrincipletherEffective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executibasd the Principles on the Effective
Investigation and Documentation of Torture &ttier Cruel, Inhuman or Degrading Treatment
or Punishment.

C. Initiation of judicial proceedings

15. States parties shouldnmimd public prosecutors and members of the prosecution
service of the general importance of prosecuting racist acts, including minor offences committed
with racist motives, since any racially motivatgfence undermines social cohesion and society
as a whole.

16. In advance of the initiatn of proceedings, Statesrp@s could also encourage,
with a view to respecting the rights of the victims, the use of parajudicial procedures for conflict
resolution, including customary procedurempatible with human rights, mediation or
conciliation, which can serve as useful optiongiiervictims of acts ofacism and to which less
stigma may be attached.

17. In order to make it easier for the victiofsacts of racism to bring actions in the
courts, the steps to be taken should include the following:

€)) Offering proceduradtatus for the victimef racism and xenophobia and
associations for the protection of the rightsath victims, such as an opportunity to associate
themselves with the criminal proceedings, or pgmilar procedures that might enable them to
assert their rights in the criminalqmeedings, at no cost to themselves;

(b) Granting victims effeove judicial cooperation ahlegal aid, including the
assistance of counsel andiaterpreter free of charge;

(c) Ensuring that victims have infortien about the progress the proceedings;
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(d) Guaranteeing protection for the victim or the victim’s family against any form of
intimidation or reprisals;

(e) Providing for the possibility of sugpding the functions, for the duration of the
investigation, of the agents of the Stagminst whom the complaints were made.

18. In countries where there are assistamtecompensation plans for victims, States
parties should ensure that such plans argadl@ to all victims vithout discrimination and
regardless of their nationality or residential status.

D. Functioning of the system of justice
19. States parties should ensiinat the system of justice:

(@) Grants a proper place to victims and their families, as well as witnesses,
throughout the proceedings, by enabling complainants to be heard by the judges during the
examination proceedings and thmud hearing, to have accessrformation, to confront hostile
witnesses, to challenge evidence and to be informed of the progress of proceedings;

(b) Treats the victims of racial discrinaition without discrimiation or prejudice,
while respecting their dignity, through ensuringarticular that hearings, questioning or
confrontations are carried out with the necessary sensitivity as far as racism is concerned,;

(c) Guarantees the victim a cowrtdgement within a reasonable period;

(d) Guarantees victims just and adequate reparation for the material and moral harm
suffered as a result edcial discrimination.

[11. Stepsto betaken to prevent racial discrimination in regard to
accused personswho are subject to judicial proceedings

A. Questioning, interrogation and arrest

20. States parties should take the necesdaps to prevent questioning, arrests and
searches which are in reality based solely erpthysical appearance of a person, that person’s
colour or features or membership of a raoraéthnic group, or any profiling which exposes him
or her to greater suspicion.

21. States parties should prevent and mag&rséy punish violence, acts of torture,
cruel, inhuman or degradingeitment and all violations éuman rights affecting persons
belonging to the groups referred to in the [z@tagraph of the preamble which are committed by
State officials, particularly police and army personnel, customs authorities, and persons working
in airports, penal institutions and social, medical and psychiatric services.

22. States parties should ensure theentasce of the general principle of
proportionality and strict necessityrecourse to force against persons belonging to the groups
referred to in the last paragraph of the preamble, in accordance with the Basic Principles on the
Use of Force and Firearms by Law Enforcement Officlals.
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23. States parties should also guarantedl &rrested persons, whatever the racial,
national or ethnic group to which they belorgjoyment of the fundamental rights of the
defence enshrined in the reletanternational human rights instruments (especially the
Universal Declaration of Human Rights and thiernational Covenamn Civil and Political
Rights), in particular the right not to be arbitrarily arrested or detained, the right to be informed
of the reasons for their arrest, the right to the assistance of an interpreter, the right to the
assistance of counsel, the right to be brought ptiynbefore a judge or an authority empowered
by the law to perform judicial functions, the righ consular protection guaranteed by article 36
of the Vienna Convention on ConauRelations and, in the case of refugees, the right to contact
the Office of the United Nations High Commissioner for Refugees.

24.  Asregards persons placed in administrative holding centres or in holding
areas in airports, States parties should enthat they enjoy sufficiently decent living
conditions.

25. Lastly, as regards the questioning or arrest of persons belonging to the groups
referred to in the last paragraph of the preanthbiates parties should bear in mind the special
precautions to be taken when dealing with women or minors, because of their particular
vulnerability.

B. Pretrial detention

26. Bearing in mind statistics which shovatipersons held awaiting trial include an
excessively high number of non-ratals and persons belonging to the groups referred to in the
last paragraph of the preamp&tates parties should ensure:

@) That the mere fact of belongingaaacial or ethnic group or one of the
aforementioned groups is not a sufficient reason, egude facto, to place a person in pretrial
detention. Such pretrial detention can béifjesl only on objective grounds stipulated in the
law, such as the risk of flight, the risk thhe person might destroy evidence or influence
witnesses, or the risk of a saui disturbance of public order;

(b) That the requirement to deposit a guagartr financial security in order to obtain
release pending trial is applied in a manner apjatgto the situation of persons belonging to
such groups, who are often in straitened eogo@ircumstances, so as to prevent this
requirement from leading to discrimination against such persons;

(c) That the guarantees often required@fused persons as a condition of their
remaining at liberty pending trial (fixed address, declared employment, stable family ties) are
weighed in the light of the insecure situation which may result from their membership of such
groups, particularly in the case of women and minors;

(d) That persons belonging to such growmb® are held pending trial enjoy all the
rights to which prisoners are entitled under thevaai¢ international normaand particularly the
rights specially adapted to their circumstances: the right to respect for their traditions as regards
religion, culture and food, the right to relationghatheir families, the right to the assistance of
an interpreter and, where appropridies right to consular assistance.
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C. Thetrial and the court judgement

27. Prior to the trial, States parties maiere appropriate, give preference to
non-judicial or parajudicial paedures for dealing with the offence, taking into account the
cultural or customary background of the perpetraspgecially in the case of persons belonging
to indigenous peoples.

28. In general, States parties must emsliat persons belonging to the groups
referred to in the last paragraph of the preapniiide all other persons, enjoy all the guarantees
of a fair trial and equality before the law, as enshrined in the relevant international human rights
instruments, and specifically.

1. Theright tothe presumption of innocence

29.  This right implies that the police haotities, the judicial authorities and other
public authorities must be forbidaéo express their opinions publicly concerning the guilt of the
accused before the court reaches a decisiooh@ss to cast suspicion in advance on the
members of a specific racial ethnic group. These authorities have an obligation to ensure that
the mass media do not disseminate information which might stigmatize certain categories of
persons, particularly those belonging to theugrs referred to in the last paragraph of the
preamble.

2. Theright to the assistance of counsel and theright to an interpreter

30. Effectively guaranteeing these rigimplies that States parties must set up a
system under which counsel and ipteters will be assigned free cfiarge, together with legal
help or advice and interpretatisarvices for persons belonging to the groups referred to in the
last paragraph of the preamble.

3. Theright to an independent and impartial tribunal

31. States parties should strive firmlyeiasure a lack of any racial or xenophobic
prejudice on the part of judges, junembers and other judicial personnel.

32.  They should prevent all direct influenisy pressure groups, ideologies, religions
and churches on the functioning of the systenqustice and on the decisions of judges, which
may have a discriminatosffect on cetain groups.

33. States parties may, in this regard, iake account the Bangalore Principles of
Judicial Conduct adopted in 2002 (E/CN.4/2003/6bex), which recommend particular that:

— Judges should be aware of the diversitgociety and differences linked with
background, in particular racial origins;

— They should not, by words or conduct, niasi any bias towards persons or groups
on the grounds of their racial or other origin;
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— They should carry out their duties with appriate consideration for all persons, such
as the parties, witnesseswigers, court staff and their colleagues, without unjustified
differentiation; and

— They should oppose the manifestatiopdjudice by the persons under their
direction and by lawyers or their adagtiof discriminatory behaviour towards a
person or group on the basis of their coloacjal, national, religious or sexual origin,
or on other irrelevant grounds.

D. Guaranteeof fair punishment

34. In this regard, States should ensure that the courts do not apply harsher
punishments solely because of an accused psrsmmbership of a ggific racial or ethnic

group.

35. Special attention should be paid in this regard to the system of minimum
punishments and obligatory detention applicableettain offences and to capital punishment in
countries which have not abolish, bearing in mind reports that this punishment is imposed
and carried out more frequently against perdmienging to specificacial or ethnic groups.

36. In the case of persons belonging togedous peoples, Statearties should give
preference to alternatives to imprisonmemt & other forms of punishment that are better
adapted to their legal system, bearing in mmgarticular Internaonal Labour Organization
Convention No. 169 concerning Indigenous @&ntdal Peoples in Independent Countries.

37. Punishments targetegclusively at non-nationals that are additional to
punishments under ordinary law, such as d&pion, expulsion or banning from the country
concerned, should be imposed only in exceptiomalmstances and in a proportionate manner,
for serious reasons related to public order whiehstipulated in the law, and should take into
account the need to respect the private fahiéyof those concerneand the international
protection to which they are entitled.

E. Execution of sentences

38.  When persons belonging to the grouperred to in the last paragraph of the
preamble are serving prison terrtigg States parties should:

@) Guarantee such persons the enjoyment of all the rights to which prisoners are
entitled under the relevant intetimaal norms, in particular righ specially adapted to their
situation: the right to respect for their religious and cultural practices, the right to respect for
their customs as regards food, the right to relatwaitis their families, the right to the assistance
of an interpreter, the right to basic welfare Héaend, where appropriate, the right to consular
assistance. The medical, psychatagor social services offeleo prisoners should take their
cultural background into account;

(b) Guarantee to all prisoners whose rightgeehaeen violated the right to an effective
remedy before an indepemdend impartial authority;
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(c) Comply, in this regard, with tRénited Nations norms in this field, and
particularly the Standard Minimum Rules for the Treatment of Pris8rieesBasic Principles
for the Treatment of Prisonérand the Body of Principlesifohe Protection of All Persons
under Any Form of Detention or Imprisonmént;

(d) Allow such persons to benefit, whexgpropriate, from the provisions of domestic
legislation and international or bilateral conventions relating to the transfer of foreign prisoners,
offering them an opportunity to serve thigson term in their countries of origin.

39. Further, the independent authorities & $tates parties thate responsible for
supervising prison institutions should include meralv@no have expertise in the field of racial
discrimination and sourkhowledge of the problems of racehd ethnic groups and the other
vulnerable groups referred to in the last gaaph of the preamble; when necessary, such
supervisory authorities should have $fieive visit and complaint mechanism.

40.  When non-nationals are sentencedegoortation, expulsion or banning from their
territory, States parties should comply fully witte obligation of non-refoulement arising out of
the international norms concerning refugees and human rights, and ensure that such persons will
not be sent back to a country or territory whiwey would run the risk of serious violations of
their human rights.

41. Lastly, with regard to women and children belonging to the groups referred to in
the last paragraph of the preamble, States gastieuld pay the greatest attention possible with a
view to ensuring that such persons benefit from the special regime to which they are entitled in
relation to the execution of sentences, bearingimd the particular difficulties faced by mothers
of families and women belonging certain communities, partitarly indigenous communities.

Notes
! Recommended by the Economic and So€@uncil in its resolution 1989/65 of 24 May 1989.
2 Recommended by the General Asseniiys resolution 55/89 of 4 December 2000.

3 Adopted by the Eighth United Nations Corsg®n the Prevention of Crime and the Treatment
of Offenders, Havana, 27 August-7 September 1990.

4 Adopted by the First United Nations Congreeshe Prevention of Crime and the Treatment
of Offenders, Geneva, 22 August-3 Septenit®&5, and approved by the Economic and Social
Council in its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.

> Adopted and proclaimed by the GealéAssembly in its resolution 45/111
of 14 December 1990.

® Adopted by the General Assemblyitis resolution 43/173 of 9 December 1988.
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X. CONSIDERATION OF COPIESOF PETITIONS, COPIES OF
REPORTSAND OTHER INFORMATION RELATING TO
TRUST AND NON-SELF-GOVERNING TERRITORIESTO
WHICH GENERAL ASSEMBLY RESOLUTION 1514 (XV)
APPLIES, IN CONFORMITY WITH ARTICLE 150OF THE
CONVENTION

461. Under article 15 of theonvention, the Committee on the Elimination of Racial
Discrimination is empowered to consider copies of petitions, copies of reports and other
information relating to Trust and Non-Self-Goveiferritories and to all other territories to
which General Assembly restilon 1514 (XV) applies, transmitted to it by the competent
bodies of the United Nations, and to submit to tlzemd to the General Assembly its expressions
of opinion and recommendations relating to thagples and objectives of the Convention in
those territories.

462. At the request of the Committee, Mr. Pidaamined the documents made available to
the Committee in order for it to perform its furmets pursuant to article 15 of the Convention.

At its 1727th meeting (sixty-severglession), Mr. Pillai presented his report, for the preparation
of which he had taken into amant the reports of the Special Committee on the Situation with
regard to the Implementation of the Declarmaton the Granting of Independence to Colonial
Countries and Peoples covering its work during 2@089/23) and copies of the working

papers on the 16 Territories prepared by the Secretariat for the Special Committee and the
Trusteeship Council in 2004 and listed in doemtnCERD/C/503 as well as in annex V to

the present report.

463. The Committee noted, as it has done in the thastit was difficult to fulfil its functions
comprehensively under article 15tbe Convention as a result of the absence of any copies of
petitions pursuant to paragraph 2 (a) and owingedaht that the copiesf the reports received
pursuant to paragraph 2 (b) contain only scantriméion directly relating to the principles and
objectives of the Convention.

464. The Committee would like to repeat its eandieservation that in the reports of the

Special Committee on the Situation with regard to the Implementation of the Declaration on the
Granting of Independence to Colonial Countried Reoples, referencensade to the relations
between the Special Committee and the Coneeigtcontinuous monitoring of related
developments in Territories, having regardhe relevant provisions of article 15 of the
Convention. The Committee further noted, loer, that issues concerning racial

discrimination, and dectly relating to the principleshd objectives of the Convention, are not
reflected in the sections of the report of the Special Committee which deal with a review of its
work and the future work of the Special Committee.
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X1. ACTION TAKEN BY THE GENERAL ASSEMBLY
AT ITSFIFTY-NINTH SESSION

465. The Committee considered this agenda aeits sixty-sixth and sixty-seventh

sessions. For its consideration of this item the Committee had before it General Assembly
resolution 59/176 of 20 December 2084vhich the Assembly, inter alia: (a) commended the
Committee for its contributions to the effectimeplementation of the bernational Convention

on the Elimination of All Forms of Racial Discrimination; (b) urged States that had not yet
become parties to the Conventiorratify it or accede to it as a matter of urgency, with a view

to achieving universal ratification by 2005; (eguested States parties to the Convention to
consider making the declaration provided foairticle 14 thereof; (dalled upon States parties

to fulfil their reporting obligations; (e) urged States parties to withdraw reservations that are
contrary to the object and purpose of that Cotiea and to review their reservations on a

regular basis with a view to withdrawing then);€kpressed its appreciatior the efforts made

so far by the Committee to improve the efficieméyts working methods, and encouraged the
Committee to continue its activities in this regard; (g) encouraged the continued participation of
members of the Committee in the annual inter-committee meetings and meetings of chairpersons
of the human rights treaty bodies, especially \&ithew to a more coordinated approach to the
activities of the treaty body system and standardized reporting; and (h) strongly urged States to
accelerate ratification of the amendment to arictd the Convention concerning the financing

of the Committee.
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XIl. THIRD DECADE TO COMBAT RACISM AND RACIAL
DISCRIMINATION; FOLLOW-UP TO THE WORLD
CONFERENCE AGAINST RACISM, RACIAL
DISCRIMINATION, XENOPHOBIA AND RELATED
INTOLERANCE

466. The Committee considered the questiotmeffollow-up to the World Conference
against Racism, Racial Dismination, Xenophobiaral Related Intolerace and the Third
Decade to Combat Racism aRédcial Discrimination at its sixty-sixth and sixty-seventh
sessions.

467. Atits sixty-sixthrsession, the Committee was informed of, and discussed, the

third session of the Intergovernmental WlackGroup on the Effective Implementation of

the Durban Declaration and Programme of Action (see E/CN.4/2005/20), held from 11

to 220ctober2004, and, in particular, the mandatete Working Group relating to the
preparation of complementary internationahstads to strengthen and update international
instruments against racism, racial discrimioatixenophobia and related itlg@nce in all their
aspects. Following the recommendation efWorking Group, which requested “OHCHR to
organize a four- to five-day high-level semimdathin the fourth session of the Working Group”
(ibid., para. 73, recommendation 36), @@mmittee, during its sixty-sevenglssion, discussed
its participation in the fourtBession of the Working Group. The Committee decided that it
should be duly represented at that meeting,emw\of the fact that the International Convention
on the Elimination of All Forms of Racial Discrimination is the main international legal
instrument in that field.
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XI1l. OVERVIEW OF THE METHODS OF WORK
OF THE COMMITTEE

468. An overview of the methods of work oét@ommittee was included in its report to the
fifty-first session of the General AssemBlyit highlighted changes introduced in recent years
and was designed to improve the Committee’s procedures.

469. Atits sixtieth session, the Committee decided to review its working methods at its
sixty-first session and asked Mfalencia Rodriguezonvenor of an opeended working group

on this issue, to prepare and submit a waylgaper for consideration. The working paper
submitted by Mr. Valencia Rodriguez was discussed and revised further by the Committee at its
sixty-second and sixty-third sessicarsd adopted at the sixty-third session, with the exception of
one paragraph which remains pending. Thedé#te paper as adopted was included in an

annex to the Committee’s report to the fifty-eighth session of the General Assembly.

470. At its sixty-fourth session, the Committemtnued to discuss its working methods and,

in particular, the question of follow-up to theoemendations addressed3tates parties after
consideration of their initial or periodic reports. The Committee decided to add a new paragraph
to rule 65 of its rules of procedure concamthe request for additional information from

States parties. The text of rule 65 asaded can be found imaex Il to the Committee’s

report to the fifty-ninth session of the General Assembly.

471. Atits 1670th meeting (sixty-fifth sessipth)e Committee decided, in accordance with
paragraph 2 of rule 65 of its rules of procedtwegppoint the following members as coordinator
and alternate coordinator to further the implemorieof paragraph 1 of tel 65 of its rules of
procedure concerning requests foridddal information from States parties.

Coordinator: Mr. Morten Kjaerum (2004-2006)
Alternate: Mr. Nourredine Amir (2004-2006)

472. The terms of reference for the work of the coordinator are reproduced in annex IV
(see paragraph 447 foreference to th decision of the Committee to establish a follow-up
procedure for its Opinions adoptedder article 14 of the Convention).

473. Atits 1659th meeting (sixty-fifth sessipth)e Committee established a working group on
early warning and urgent action procedur&his working group includes the following
five members of the Committee:
Coordinator: MsPatricia Nozipho January-Bardill (2004-2006)
Members: Mr. Alexei S. Avtonomov (2004-2006)
Mr. Jose FranciscCali Tzay (2004-2006)
Mr. Régis de Gouttes (2004-2006)

Mr. Agha Shahi (2004-2006)
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474. The working group met for the first time during the sixty-fifth session of the Committee
to discuss a number of cases brought totienton. The working group also met during the
sixty-sixth and sixty-seventh sessions.

Notes

! Official Reports of the General Assembly, Fifty-first Session, Supplement No. 18 (A/51/18),
paras. 587-627.

2 bid., Fifty-eighth Session, Supplement No. 18 (A/58/18), annex IV.

% Ibid., Fifty-ninth Session, Supplement No. 18 (A/59/18), annex lIl.

113



X1V. DISCUSSION ON REFORM OF TREATY BODY SYSTEM

475. Concerning the effective implementationmeérnational instruments on human rights,
including reporting obligations under intetim@al instruments on human rights, the Committee
had before it the report of the seventeendetimg of persons chairing the human rights

treaty bodies. At its sixty-seventh sessior, @ommittee discussed in particular the point
concerning future consultations on proposatgédorm of the United Nations human rights
framework, including those relating to a unified standing treaty body. After an initial discussion
on 16 August 2005 (see CERD/C/SR.1723),Gbenmittee had a dialogue on this issue

on 18 August 2005 with Maria-Francisca lze-Chmr@fficer-in-Charge of the Office of the

High Commissioner for Human Rights (see CERD/C/SR.1726).

476. Members of the Committee highlighted various questions that will need clarifying in the
context of the discussion regarding a unified stantfie@ty body. They stressed the need to take
into account the opinion of all stakeholders, uglthg not only States parties and treaty body
members, but also national human righitations, non-governmental organizations and

victims of human rights violations. They also asked whether a single treaty body would
necessarily result in a single report. The abknarginalization of sme instruments and some
human rights issues, including the Conventod the question of radidiscrimination, was
highlighted by several members who also undwest that racial discrimination is a major

human rights issue in the current world contelich should continue tbe given all necessary
attention.

477. Some members also asked whether an amepabtwrol would be reessary and, if this
was the case, they expressed the fear that the implementation and entry into force of such a
protocol could take sevdrgears. Some members said that there was also a risk that during the
transition period, the whole system might camea standstill. Questions were also asked
concerning the membership of a unified standingdy, the selection process and the length of
mandate of prospective meers. Some members wonderehether the body would be
permanent and how it would be organized, in paldicwhether it would be composed of several
chambers and on what criteria taehambers would be established.

478. The danger of losing tlaequis of the existing human rights protection system was
stressed by several mearb who also stated that a uedistanding treaty body would not
resolve the current difficulties of the systenelsias non-reporting and lack of political will of
States vis-a-vis the implemeatibn of treaty body recommertdms. Some members made
various proposals to improve the current system, including:

@) To persevere with current steps towards improving working methods;

(b) To enhance the implementation eeommendations made by the chairpersons
and inter-committee meetings;

(c) The creation of different chambers witlreaty bodies that would address the
issue of excessive delaysthre examination of reports;

(d) To strengthen the Petitions Team in the Office of the High Commissioner for
Human Rights;
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(e) To envisage the creation of a singbely to deal with individual communications;
() To strengthen follow-up to treaty body recommendations;

(9) To clarify the relationship betwe&eaty bodies and a future Human Rights
Council in order to avoid duplication;

(h) To ensure that a peer review system which may be put in place would use treaty
body recommendations as a starting point andigeahe required political support in order to
ensure their implementation.

479. In her dialogue with the Committee, Ms. Ize-Charrin stressed that no decision had yet
been taken and that extensiwnsultations were necessary inerto study the possible creation
of a unified standing treaty body. She emptegithat the opinion of treaty body members and
of all other stakeholders would be soughtider to render this process as informed and
participatory as possible and, ultimigte¢o move towards decisions.

480. Ms. Ize-Charrin recalled that the Offkethe High Commissioner had been actively
engaged in strengthening the impentation of theecommendations of treaty bodies through
various projects. She agreed with membeasfitilow-up to treaty body recommendations must
be enhanced and that the lempentation of the recommendats of the chairpersons and
inter-committee meetings should be strengthened.

481. Regarding the need to clarify the relaship between treaty bodies and a future

Human Rights Council in order to avoid duplicatand concerning the legal arrangements

which the creation of a unified standing bodyulebrequire, Ms. Ize-Charrin explained that it

was too early to provide specific replieshiese questions, which would be progressively
clarified. She informed the Committee that the Office of the High Commissioner would shortly
start drafting a concept paper that would stalllhese questions, and that treaty body members
would be invited to provide coments during the process.

482. In her concluding remarks, Ms. IZ&arrin stressed the full commitment of the

High Commissioner to ensuring that any reform of the treaty body system will be one that
enhances the protection of human rights for allgs and individuals ale national level, in
particular in areas as importaag that of discrimination, inatling racial discrimination, which
the High Commissioner has identified in her R¥é&#\ction as one of the main human rights
challenges.
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Annex |
STATUSOF THE CONVENTION

A. Statespartiesto thelnternational Convention on the Elimination
of All Forms of Racial Discrimination (170) asat 19 August 2005*

Afghanistan, Albania, Algeria, Antiguand Barbuda, Argentina, Armenia, Australia,
Austria, Azerbaijan, Bahamas, [#ain, Bangladesh, Barbados, Belg Belgium, Belize, Benin,
Bolivia, Bosnia and Herzegovina, Botswana, Brazil, Bulgaria, Burkina Faso, Burundi,
Cambodia, Cameroon, Categ Cape Verde, Central Africd&Republic, Chad, Chile, China,
Colombia, Comoros, Congo, Costa Rica, Cotedile, Croatia, CubaCyprus, Czech Republic,
Democratic Republic of the Congo, Deniddominican Republic, Ecuador, Egypt,

El Salvador, Equatorial GuineBritrea, Estonia, Ethiopiajjk Finland, France, Gabon, Gambia,
Georgia, Germany, Ghana, @oe, Guatemala, Guinea, GuyaHaiti, Holy See, Hungary,
Honduras, Iceland, India, Indonesia, Iran (IslaRépublic of), Iraq, Ireland, Israel, Italy,
Jamaica, Japan, Jordan, Kazakhstan, Kenyaai{uKyrgyzstan, Lao People’s Democratic
Republic, Latvia, Lebanon, Lesotho, Liberia, Liby&arab Jamabhiriya, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Mala Maldives, Mali, Malta, Maritania, Mauritius, Mexico,
Monaco, Mongolia, Morocco, Mozambique, iNébia, Nepal, Netherlands, New Zealand,
Nicaragua, Niger, Nigeria, Norway, OmankR#an, Panama, Paraguay, Papua New Guinea,
Peru, Philippines, Poland, PoralgQatar, Republic of Kore&epublic of Moldova, Romania,
Russian Federation, Rwanda, Saint LuciantSdncent and the Grenadines, San Marino,
Saudi Arabia, Seneg&@erbia and Montenegro, Seychell8grra Leone, Slovakia, Slovenia,
Solomon Islands, Somalia, South AfricaaBp Sri Lanka, Sudan, Suriname, Swaziland,
Sweden, Switzerland, Syrian &y Republic, Tajikistan, Eiland, The former Yugoslav
Republic of Macedonia, Timor-Leste, Togo, Tonga, Trinidad and Tobago, Tunisia, Turkey,
Turkmenistan, Uganda, Ukraindnited Arab Emirates, Unitedingdom of Great Britain and
Northern Ireland, United Republaf Tanzania, United States Afmerica, Uruguay, Uzbekistan,
Venezuela, Viet Nam, Yemen, Zambia, Zimbabwe.

B. Statespartiesthat have made the declaration under article 14,
paragraph 1, of the Convention (46) asat 19 August 2005

Algeria, Australia, Austria, Azerbaijan, Belgium, Brazil, Bulgaria, Chile, Costa Rica,
Cyprus, Czech Republic, DenrRaEcuador, Finland, France, Georgia, Germany, Hungary,
Iceland, Ireland, Italy, Liechtenstein, Lurbourg, Malta, Mexicolionaco, Netherlands,
Norway, Peru, Poland, Portugal, Republic oféa Romania, Russian Federation, Senegal,
Serbia and Montenegro, Sldsra, Slovenia, South Africa, Spain, Sweden, Switzerland,

The former Yugoslav Republic of Macedonia, Ukraine, Uruguay and Venezuela.

* The following States have signed but not ratifthe Convention: Andorra, Bhutan, Grenada,
Guinea-Bissau, Nauru and Sao Tome and Principe.

116



C. Statespartiesthat have accepted the amendmentsto the Convention adopted
at the Fourteenth Meeting of States Parties* (39) asat 19 August 2005

Australia, Bahamas, Belize, Bahrain, BulgaBurkina Faso, Canada, China, Colombia,
Costa Rica, Cuba, Cyprus, Czech Republigyrbark, Finland, France, Germany, Guinea,
Holy See, Iceland, Iraq, Ireland, Liechtenstdiuxembourg, Mexico, Netherlands (for the
Kingdom in Europe and the Netherlands Ansileend Aruba), New Zealand, Norway, Poland,
Republic of Korea, Saudi Aréy Seychelles, Swed, Switzerland, Syrian Arab Republic,
Trinidad and Tobago, Ukraine, United KingdaihGreat Britain and Northern Ireland,
Zimbabwe.

* For the amendments to enter into force, twoddhof the States parties to the Convention must
accept it.
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Annex |1
AGENDASOF THE SIXTY-SIXTH AND SIXTY-SEVENTH SESSIONS
A. Sixty-sixth session (21 February-11 March 2005)

Adoption of the agenda.
Organizational and other matters.

Prevention of racial discrimination, includiegrly warning measures and urgent action
procedures.

Consideration of reportspmments and information switted by States parties under
article 9 of the Convention.

Submission of reports bya®¢s parties under article 9ragraph 1, of the Convention.
Consideration of communicationsder article 14 of the Convention.

Follow-up to the World Conference agsti Racism, Raciddiscrimination, Xenophobia
and Related Intolerance.

B. Sixty-seventh session (2-19 August 2005)

Adoption of the agenda.
Organizational and other matters.

Prevention of racial discrimination, includiegrly warning measures and urgent action
procedures.

Consideration of reportspmments and information switted by States parties under
article 9 of the Convention.

Submission of reports bya®¢s parties under article 9ragraph 1, of the Convention.
Consideration of communicationsder article 14 of the Convention.
Follow-up procedure.

Consideration of copies of petitions, copies of reports and other information relating
to Trust and Non-Self-Governing Territories and to all other territories in which
General Assembly resolutidi514 (XV) applies, in cowirmity with article 15 of

the Convention.

Follow-up to the World Conference agsti Racism, Raciddiscrimination, Xenophobia
and Related Intolerance.

Report of the Committee to tleeneral Assembly at its $igth session under article 9,
paragraph 2, of the Convention.



Annex |11

DECISIONS AND OPINIONSOF THE COMMITTEE
UNDER ARTICLE 14 OF THE CONVENTION

A. Sixty-sixth session
Opinion concerning

Communication No. 31/2003

Submitted by: Ms. L.R. et al. (represented by the European Roma Rights Center
and the League of Human Rights Advocates)

Alleged victim(s): The petitioners

Sate party: Slovak Republic

Date of communication: 5 August 2003

The Committee on the Elimination of Racial Discrimination, established under article 8
of the International Convention on the Elintioa of All Forms ofRacial Discrimination,

Meeting on 7 March 2005,
Adopts the following:
OPINION

1. The petitioners are Ms. L.R. and 26 oth@v&k citizens of Roma ethnicity residing

in DobSina, Slovak Republic. €l claim to be victims of @iolation by the Slovak Republic

of article 2, paragraph 1, subparagraphs ()arid (d); article 4, paragraph (a); article 5,
paragraph (e), subparagrajif);(and article 6 of the lernational Convention on the

Elimination of All Forms of Raail Discrimination. They areepresented by counsel of the
European Roma Rights Center, Budapest, Hyngard the League of Human Rights Advocates,
Bratislava, Slovia Republic.

Thefacts as presented

2.1  On 20 March 2002, the councillors of ihebSind municipality adopted resolution

No. 251-20/111-2002-MsZ, whereby they approvedawthe petitioners describe as a plan to
construct low-cost housing for tiiRma inhabitants of the tovinAbout 1,800 Roma live in the
town in what are described as “appalling” conditions, with most dwellings comprising thatched
huts or houses made of cardboand! without drinking water, tiets, or drainage or sewage
systems. The councillors instructed the lonalyor to prepare a pext aimed at securing

finance from a government fund set up expsesshlleviate Roma housing problems in the

State party.
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2.2  Thereupon, certain inhahita of DobSina and surrounding villages established a
five-member “petition committee”, led by the Dal& chairman of the Real Slovak National
Party. The committee drafted a petition with the following text:

“I do not agree with the building of low-cost houses for people of Gypsy origin on the
territory of DobSind, as it will lead to anfiux of inadaptable citizens of Gypsy origin
from the surrounding villages, evéom other districts and region8.”

The petition was signed by some 2,700 inhabitahi3obSina and deposited with the municipal
council on 30 July 2002. On 5 August 2002 douncil considered the petition and
unanimously voted, “having considered the factual circumstances”, to cancel the earlier
resolution by means of a second resolution Wincluded an explicit reference to the petition.

2.3 On 16 September 2002, in the light of the relevanf lthe, petitioners’ counsel
requested the Raava District Prosecutor to investigaand prosecute the authors of the
discriminatory petition, and to reverse tlwncil’s second resolutioss it was based on a
discriminatory petition. On 7 November 2002, thetb)¢t Prosecutor rejeetl the request on the
basis of purported absence aofigdiction over the matter. The Prosecutor found that “... the
resolution in question was padday the DobSina Town Council exercising its self-governing
powers; it does not constitute administrative act performed Ipyblic administration and, as a
result, the prosecution office does not have the caenpetto review the legality of this act or to
take prosecutorial supervisiomeasures in non-penal area”.

2.4  On 18 September 2002, the petitioners’ coumgglied to the Constitutional Court for an
order determining that articld® and 33 of the Constitution, tAet on the Right of Petition and
the Framework Convention for the ProtectadrNational Minorities (©uncil of Europe) had
been violated, cancelling the second resolutiothefcouncil and examining the legality of the
petition. Further information was provided on twarasions at the request of the Court. On

5 February 2003, the Court, in closed session, theldthe petitioners had provided no evidence
that any fundamental rights haddn violated by the petition or Iblye council’s second decision.
It stated that as neither the petition nor theosid resolution constitutéegal acts, they were
permissible under domestic law. futrther stated thatitizens have a righo petition regardless

of its content.

The complaint

3.1  The petitioners argue that the Stateypiaais violated article 2, paragraph 1,
subparagraph (a), by failing to “ensure thapablic authorities and ptile institutions, national

and local, shall act in conformity with this obligat’ [to engage in no act or practice of racial
discrimination]. They argue, with referencethe Committee’s jurisprudence, that a municipal
council is a local public authorifyand that the council engaged in an act of racial discrimination
by unanimously endorsing the petition and cimgpits resolution to build low-cost but

adequate housing for local Roma.

3.2  The petitioners argue that there has lzeeiolation of article 2, paragraph 1,
subparagraph (c), on the basis tigt State party failed to “nuliifany laws or regulations which
have the effect of creating or perpetuating radistrimination”. Neither the District Prosecutor
nor the Constitutional Court took measures tacehithe council’s send resolution, which was
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itself based on a discriminatory petition. Thegoahrgue that there has been a violation of
subparagraph (d) of paragraph 1, as well as attigi@ragraph (a), on the basis that the State
party failed “to prohibit and brimnto an end ... racial discrimation by any persons, group or
organization” by not effectively investigatingdprosecuting the petition’s authors. They argue
that the petition’s wording can be regarded asitémeent to racial discrimination”, and refer to
the Committee’s decision InK. v. The Netherlands,” where the State party was found to have
insufficiently investigated a petition and verbal threats designed to stop an immigrant from
moving into a subsidized home.

3.3  The petitioners contend thatiele 5, paragraph (e), subpgraph (iii), was violated as
the State party failed to safeguard the p@igrs’ right to adequate housing. The local
conditions, described above, are, in the petitioners’ view, well below an adequate level for
housing and living conditions in the State partyd amuld have been resolved by the original
council decision proceeding rather than beiagcelled, without remedy, on the basis of a
discriminatory petition.

3.4  Finally, the petitioners argue a violatioragticle 6 in that the State party failed to
provide them with an effective remedy agaings ad racial discrimination inflicted both by the
authors of the petition and the council’'s secorslgion, which was motivated by and based on
such discrimination. They contend that no nieas have been taken (i) to cancel the second
resolution, (ii) to punish the petin’s authors or (iii) to ensutdat such discrimination does not
recur.

3.5 As to the admissibility of the complaintetpetitioners state that no further appeal lies
against the Constitutional Court’s judgement and that no other international procedure of
investigation or settleent has been invoked.

The State party’s submissions on the admissibility of the petition

4.1 By submission of 26 November 2003, the Spatrty disputed the admissibility of the
petition on the basis of the petitioners’ failure to exhaust domestic remedies. Firstly, it argues
that the petitioners did not avail themselves of the possibility of challenging the District
Prosecutor’s decision, as provided fosaction 34 of the Act on Prosecutibn.

4.2  Secondly, with respect to the constitutiongdlcation, the State party argues that despite
being urged to do so by the Constitutional Court, the petitioners did not “specify [with respect to
the council’'s second decision] any fundamentaltrggtfreedom that was allegedly violated in
conflict with the Constitution, otméaws or other internationaistruments which are binding on

the Slovak Republic”. As a result, the Court held:

“The provisions of article 1Jaragraphs 1 and 4, artid8, paragraphs 1 and 4, and
article 35 of the Constitution exclude, in general terms, the discrimination against
natural or legal persons; howaythey cannot be invoked without explicitly specifying
the impact of a discriminatory procedure applied by a State authority or a State
administration body on a fundamental righfreedom of a natural or legal person.

An analogical approach may be applied to article 33 of the Constitution which has the
aim of preventing any harm (discrimination or persecution) as a direct consequence of
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belonging to a national minority or ethnic group. None of the rights of the citizens
who belong to a minority and enjoy caihgional protection entails a corresponding
obligation on the part of the municipality aolopt certain decisions, i.e. the decisions on
specific matters, such as ctmstion of low-cost housing.”

4.3 In the State party’s view, the Courtdismissing the complaint “as manifestly
unsubstantiated on procedurabgnds”, did not decide on the merits, as a result of the

petitioners’ procedural mistake. It is thus open for the petitioners to pursue a new “substantive”
complaint with the Constitutional Court. Finally, the State party argues that the petitioners did
not argue a breach of the Convention befoeeCGburt, although inteational instruments are

directly applicable and the Court can grant a remedy for breach thereof.

The petitioners comments

5.1 By submission of 12 January 2004, the petitioners responded to the State party’s
observations. On the alleged failure to file a petition for review of the District Prosecutor’s
decision, they argue that this authority wasdhly one able to bring a criminal prosecution.

The Prosecutor’s decision contained no indication of a possibility of further appeal. Moreover,
there is no indication that a higher prosecutould have taken any different view from that of

the Prosecutor, namely that a town or mypaticouncil is not a “pulr administration body”

whose decisions are reviewable for legality.ishhew was taken despitbe rejection, by the
Committee, of such an argument in the decision oiKdptova case. In the absence of any

change to the “firmly settled” domestic jurisprudence on this issue and in the absence of any new
facts, the petitioners argue that the State party has not shown that a higher prosecutor would take
any different view if the complaint were reggented. The samerwlusion on the issue of

exhaustion of the proposed remedy was also shared by the Committe& apttha case and

Lacko v. Sovakia."

5.2  Asto the argument that a new applicasbauld be lodged with the Constitutional Court,
the petitioners point out that the judgemeescribes itself as final and thatdoptova, the

Committee rejected such an argument. Accordingly, as there is no prospect that repeated
petitions to either body offer any chance of success, the petitioners claim to have exhausted all
effective domestic remedies. They add thatState party’s arguments should be viewed against
the absence of a comprehensive anti-discrinondaw; the only currently proscribed conduct is
hate speech, racially motivated \@ote and discrimination in employment.

5.3 In response to arguments that municgoaincils are not State organs, the petitioners
invoke the Committee’s general recommendationoXMarticle 4 for the contrary proposition.
The Slovak Municipality System Act 1990 ddtahes a “direct relationship” between
municipalities and the State, in terms of its sdbwate financial, furttonal and oganizational
positions. Finally, in its Opinion on th&ptova case, the Committee found the council to be a
public authority for the purposes of the Corvem. Thus, the petitioners submit, the council’s
resolution should have been reviewed for lanégls by the District Bsecutor and the State
party’s international responsibility is engaged.

5.4  The petitioners dispute the State pardygument that they did not specify the
fundamental rights and freedoms violated wittipetition to the Constitutional Court, arguing
that they did so both in the original apptica and in subsequent pleadings. They claimed
(i) violations of the right teequal treatment andghity regardless of ethnic origin (art. 12);
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(ii) violations of the right, as a memberani ethnic group or national minority, not to suffer
detriment (art. 33)(iii) violations, on the basis of ethnagigin, of their right to housing; and

(iv) discrimination against an ethnic group, the Rorihey point out that they continue to live

in “appalling, substandard” conditions. Thegae that articles 12 and 33 of the Constitution are
not simply accessory provisions which, stamgdalone, have no substance; they confer
substantive rights. They also point out that, while the domestic Constitution does not protect the
right to housing, it does give precedence torirggonal treaties such as, in addition to the
Convention, the International Covenant on Econg®arial and Cultural Rights, which protects
the right to housing and prohibits discriminatidfurthermore, the petitioners explicitly referred
to the Council of Europe Framework Conventiothieir application. In any event, they argue
that they have complied with their obligation, enthe relevant jurisprudence, to raise the
substance of a complaint.

5.5  The petitioners further contetidht the racial discrimination suffered by them amounts to
degrading treatment prodleed in article 12 of the Constitution. They refer to the case law of the
European Commission on Human Rights, which held, ifcdseAfrican Asians case, that
immigration admission denied on the basis of cobmd race amounted soich a violation of

article 3 of the EuropeaBonvention, and constituted an affront to human dignifpey also

argue that, under well-established principles, ifaeSparty decides to cafa particular benefit
(that it may not necessarily haliad an obligation to confeb initio), that benefit cannot be
conferred in a discriminatory fashibriThus, even if the petitioners had no initial right to

housing (which they contest), it cannot beasdled, on discriminatory gunds, subsequent to

its provision.

5.6  Finally, the petitioners object to any infezerthat they are not “victims” on the basis that
the Constitutional Court held that no violation of the Slovak Constitution had been made. They
argue that they were part of a specific groupedple granted certain rights, and then had them
abolished. Thus, once they are “directly taggdby the resolutions”, to use the Committee’s
language in its Opinion on th&ptova case, they can be considered “victims”. In addition, as

the complaint lodged with the District Prosecutor did not lead to substantive review of the
lawfulness of the council decisi@an to a criminal investigation afharges of incitement, they

were victims of an absence of a remedy. The petitioners refer in this respect to the Committee’s
concluding observations on the State partyisqakc report concerning discrimination in access

to housing.

The Committee’ sdecision on the admissibility of the petition

6.1  Atits sixty-fourth session, on 27 February 2004, the Committee examined the
admissibility of the petition. As to the State gatcontention that the petitioners did not renew
their complaint before another prosecutor aftéad been dismissed by the District Prosecutor,
the Committee noted that the District Prosecutor had dismissed the case for lack of jurisdiction
over an act of the municipal council. In thenGuittee’s view, as far as the decision on lack of
competence was concerned, the State party haghown how re-presentation of the complaint
would provide an available amdfective remedy for the alledesiolation of the Convention.
Consequently, these avenues need not b®upd for purposes of exhaustion of domestic
remedies. In this regard.glfCommittee recalled its own jurigglence and that of the Human
Rights Committeé.
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6.2  With reference to the contemn that the petitioners shouldnew their claim before the
Constitutional Court, the Committee recalled itsgprudence that where the Court dismissed a
fully argued constitutional petition arguing alleged racial discrimination for failure to disclose
the appearance of an infringement of rights, tdipeer could not be expected to re-present a
petition to the Court. In the present case, the Committee observed that the current petitioners
also invoked several releviaconstitutional rightsleeged to have been violated, including rights

of equality and non-disgnination. In the circumstancesgtstate party had not shown how
renewal of their petition before the Constitutional Court, after it had been dismissed, could give
rise to a different result by way of remedy. It followed that the petitioners have exhausted
available and effective remedies before the Constitutional Court.

6.3  The Committee further recalled its jurispnucke that the acts of municipal councils,
including the adoption of public resolutionslefial character such as in the present case,
amounted to acts of public authorities withie theaning of the provisions of the Conventlon.
It followed that the petitioners, being directigd personally affected by the adoption of the
resolution, as well as its sulggeent cancellation after presentatiof the petition, may claim to
be “victims” for purposes of submitting their complaint before the Comnfittee.

6.4  The Committee also considered that tlagmts advanced by the petitioners were
sufficiently substantiated, for purposes of admissibility. In the absence of any other obstacles to
admissibility, the complaint was therefore declared admissible.

The State party’srequest for reconsideration of admissibility and submissions on the
merits

7.1 By submission of 4 June 2004, the Stateymarbmitted a request for reconsideration of
admissibility and its submissions on the meritthef petition. It argued that the petitioners had
failed to exhaust domestic remeslj as they could have availed themselves of an effective
remedy in the form of a petition pursuant to article 27 of the Constitution and the Right to
Petition Act, challenging theesond municipal council resolati and/or the petition lodged
against the initial resolution. Presentation aftsa petition would have obliged the municipality
to accept the petition for review and to examineféiotual situation. This remedy is not subject
to time limits and is still available to the petitioners.

7.2  The State party argues that the failurthefpetitioners to obtain the result that they
sought from the prosecuting authorities and thetsawannot, of itself amount to a denial of an
effective remedy. It refers to the decismirthe European Court of Human Rights in

Lacko et al. v. Sovak Republic® to the effect that a remedy, within the meaning of article 13 of
the European Convention on Human Rightié's not mean a remedy bound to succeed, but
simply an accessible remedy before an authority competent to examine the merits of a
complaint”. It is the petitioners who should libeld responsible for the failure of their claim
before the Constitutional Court, on the basis thay failed to spegyfthe fundamental right
allegedly infringed by the couieesolution in addition to simp invoking the general equality
provision of article 12 of the Constitution.

7.3  The State party rejects the Committee’s \ieat it was sufficient for the petitioners to
plead certain relevant constitutidmaticles, without also pleadinspecific concrete injury, as

both generally required by the Constitutional Caupdrisprudence and specifically requested of
the petitioners by the Court in the instant case. The State party regards such a requirement of
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particularized injury, i.e. a pleading of a violation of a general equality/non-discrimination
guaranteen combination with a concrete right, to be wholly consistent with the spirit of the
Convention.

7.4  On the remedies actually instituted bypleétioners, the State party argues that their
application of 16 September 2002 to the fva District Prosecutaontended only that the
petition to the council amounted to an abusthefright to petition under the Right to Petition

Act, under which a petition must not incite viotats of the Constitution or amount to a denial or
restriction of personal, political ather rights of persons on the grounds of their nationality, sex,
race, origin, political or other conviction, religiofasth or social status, and must not incite to
hatred and intolerance on the above ground® wiolence or gross indecency. The petitioners
neither argued how the factual circumstancesusntedl to such an abuse of the right to petition,
nor mentioned the issue of racial discrintioa, Roma ethnicity oother circumstances

implicating the Convention.

7.5 In their application to the Constitutional Ciptine petitioners requested a ruling that the
council resolution infringed “the fundamental riglitthe petitioners to equal fundamental rights
and freedoms irrespective of sex, race, colamguage, national origin, nationality or ethnic
origin guaranteed under articl® of the Constitution” and “the fundamental right of the
petitioner to not suffer any detrent on account of belonging to a national minority or ethnic
group guaranteed under article 33 of the Congiitli. The State party observes that the
Constitutional Court requested the petitioners, inter @liapmplete their complaint with
information on “which of their fundamental righor freedoms were infringed, which actions
and/or decisions gave risettee infringement, [and] whicheatisions of the municipal council
they consider to be ethnically or racially motivated”. The petitioners, however, completed their
submission without specifying the rights alldfyeviolated, with the result that the Court
dismissed the complaint as unfounded. dghtliof the above, the State party requests
reconsideration of the admissibility of the petition.

7.6 On the merits, the State party argues tleap#iitioners failed tor®w an act of racial
discrimination within the meaning of the Convent Firstly, it argues that the petitioners
mischaracterize the facts in important respects. It is not correct that the original resolution
adopted by the municipal counaipproved a plan to constrdotv-cost housing; rather, the
resolution “approv[ed] the concept of the douastion of low-cost housing - family houses
and/or apartment houses”, making no mentiowlod would be the future dwellers, whether
Roma or otherwise. It is also incorrect that the council instructed the local mayor to prepare a
project aimed at securing finee from a government fund set expressly to alleviate Roma
housing problems; rather, the resolution only recended that the mayor, as the State party
describes it, “consider preag project documentation and obtaining the funds for the
construction from govament subsidies®.

7.7  The State party points out that such resmhsti as purely internal organizational rules,

are not binding ordinances and confer no dije®r subjective rights that can be invoked

before the courts or other authorities. As alteseither Roma nor other inhabitants of DobSina
can claim a violation of their “right to adequate housing” or discrimination resulting from such
resolutions. Similarly, the Constitutional Courtchthat “none of the rights granted to the
citizens who belong to a minority and enjoy constitutional protection entails an obligation by a
municipality to make a certain decision or perfarmertain activity, such as the construction of
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low-cost housing”. The municipal resolutiomd)ich are general policy documents on the issue
of housing in the municipality, make no mentmirfRoma and the petitioners infer an incorrect
causal link. The tentative nature of the fegon is also shown by the absence of any
construction timetable, asynonstruction neceasly depended on government funding.

7.8  The State party observes that the secasuluton, after revoking the first resolution,
instructed the council, in the words of the 8taarty, “to prepare a proposal on addressing the
existence of inadaptable citizens in the towmobsina and to subsequently open the proposal
for a discussion by municipal bodies atda public meeting of the citizen's'This makes clear
that the resolution is part of an ongoing eftorfind a conceptual solution to the existence of
“inadaptable citizens” in thewmn. As a result, policy measureken by the municipal council

to secure housing for low-income citizensarly does not fall within the scope of the
Convention. Rather, the councibistivities can be viewed as a positive attempt to create more
favourable conditions for this group of citizengyaglless of ethnicity. The State party observes
that these actions of the municipality in fiedd of housing were taken against the background
of the Government of Slovakia’s resolutiNie. 335/2001 approving the Programme for the
Construction of Municipal Rental Flats for lowemme housing, and should be interpreted in that
context.

7.9  The State party invokes the jurisprudenctihefEuropean Court of Human Rights in
which the Court declined to entertain claims of discrimination advanced by travelling
communities arising from the denia residence permitsn the basis of the public interest, such
as environmental protection, muaigial development and the liReThe State party argues that in
this case local residents, committed to upgrading their municipality and properties, had
legitimate concerns about certain risks including adverse social impacts arising from a mass
influx of persons to low-income housing. lItnisted that a number of Roma also signed the
petition in question.

7.10 The State party argues that referenagiter cases decided by the Committee such as
Lacko' andKoptova' is inappropriate, as the facts dad of the present case differ. In

particular, inKoptova, there was no context of an ongoing policy programme of housing
development. The State party also obsethat on 20 May 2004, Parliament passed a new
anti-discrimination law laying down requirements for the implementation of the equal treatment
principle and providing legal remedies for casemfiingement. The State party also rejects the
reliance placed upon the European Court’s judgements Faié\frican Asians’ and

Belgian Linguistic” cases. They emphasize that theoadaesolution did not cancel an existing
project (and thus deprive existing benefits ditiements), but rather reformulated the concept

of how housing in the municipgy would best be addressed.

7.11 On article 6, the State party reiteratearggiments developed in the context of the
admissibility of the petition, namely that its ctauand other instancgsovide complete and

lawful consideration, in accordance with the requieats of due process, amy claim of racial
discrimination. Concerning criminal prosecutiamshe context of the petition on the basis of
spreading racial hatred, the State party argusstie petitioners have failed to demonstrate that
any actions of its public authorities were unlawful, or that the petition or its contents were
unlawful. A violation of the right to an efféee remedy protected by article 6 has accordingly
not been established.

126



The petitioners comments on the State party’s submissions

8.1  With respect to the State party’s argabrelated to the raedy of a petition, the

petitioners argue that the only legal obligation is for it to be received by the relevant authority.
The Constitutional Court has held that there is no obligation for the petition to be treated and
given effect to; in the Court’s words, “[n]either the Constitution nor the Petition Act give

concrete guarantees of acceptance or consequences of dismissal of petitions”. As a result, suct
an extraordinary remedy cannot be regarded &dfaative remedy that must be exhausted for

the purposes of petitioning the Committee.

8.2  On the merits, the petitioners reject 8tate party’s characieation of the council
resolutions as being without legal effect, aefiér to the Committee’s admissibility decision in
which it was decided that “publresolutions of legal character such as in the present case”
amounted to acts of public authorities. The petitioréso contest whether any Roma signed the
petition against the first council resolution, statihgt this is founded upam assertion made in

a letter dated 28 April 2004 by the mayor of Dokdim the Slovak Ministry for Foreign Affairs,
without any further substantiation. In any evehg petitioners argue that the ethnicity of the
persons signing the petition is irrelevant, agdastent, purpose and effect are discriminatory.

The petitioners also argue that the repeated use of the term “inadaptable citizens” by the State
party reveals institutional prejudices against Roma.

8.3  The petitioners argue that, contrary to treteSparty’s assertions, there is a compelling
causal link between the council resolutions,ghgtion and discriminabin in access to housing
suffered by the petitioners. They argue that im@etation of the social housing project would
have resulted in their lives assing a sense of dignity and allated dangers to their health.
However, to date, the State party authorities have taken no steps to alleviate the inadequate
housing situation of the petitioners. They argue tinait situation is part of a wider context of
discrimination in access to housing at issue éShate party and submit a number of reports of
international monitoring mechanisms in support.

8.4  The petitioners reject the argument thatState party authorities were under no

obligation in the first place to provide housindgereng to the obligations under article 11 of the
International Covenant on Econom&ocial and Cultural Rights (right to “an adequate standard

of living ... including ... housing”). In any everthey argue that the principle developed in the
Belgian Linguistic case stands not only for the principle that when a State party decides to confer
a benefit it must do so withoutsdirimination, but also for the paiple that having decided to
implement a certain measure - in this cageutcue the housing scheme - a State party cannot
later decide not to implement it and base itself on discriminatory considerations.

I ssues and proceedings befor e the Committee
Review of consideration of admissibility

9.1 The State party has requested@benmittee on the Elimination of Racial

Discrimination, under rule 94, paragh 6, of the Committee’s rules mfocedure, to reconsider

its decision on admissibility. The Committee must therefore decide whether the petition remains
admissible in the light of the furtheubmissions of the parties.
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9.2  The Committee notes that the State party’sesifior reconsideration raises the possible
remedy of a petition to the municipal authority, advancing the matters currently before the
Committee. The Committee observes, however,uhder the State part/law, the municipal
authority is solely under an obligation to recedifve petition, but not to corder it or to make a
determination on the outcome. dddition, the Committee observeatit is fundamental to the
effectiveness of a remedy that its independence from the authority being complained against is
assured. In the present case, however, the petition would re-present the grievance to the same
body, the municipal council, that had origiyalecided on it. In such circumstances, the
Committee cannot regard the right of petition @®mestic remedy that must be exhausted for

the purposes of article 14, paragh 7 (a), of the Convention.

9.3  Asto the State party’s remaining argnts, the Committee considered that these
generally recast the arguments originally adeano it in the course of the Committee’s initial
consideration of the admissibility of thetippien. The Committee has already resolved these
issues at that point of its consideration & gretition; accordingly, it would be inappropriate for
the Committee to review its conclusions at the current stage of its deliberations.

9.4  In conclusion, therefore, the Committeects the State party’s request for a
reconsideration of the admissibility of the petiteomd proceeds to its consideration of the merits
thereof.

Consideration of the merits

10.1 Acting under article 14, paragraph 7 ¢d)the International Convention on the
Elimination of All Forms of Racial Disanination, the Committee has considered the
information submitted by the petitioner and the State party.

10.2 The Committee observes, at the outset, thatist determine whethan act of racial
discrimination, as defined intarle 1 of the Convention, haseurred before it can decide
which, if any, substantive obligations in ther@ention to prevent, protect against and remedy
such acts have been breached by the State party.

10.3 The Committee recalls that, subject to ceftaiitations not applicable in the present
case, article 1 of the Convention defines ragdistrimination as follows: “any distinction,
exclusion, restriction or preference based on re@eur, descent, or national or ethnic origin,
which has the purpose or effect of nullifyingimpairing the recognition, enjoyment or exercise,
on an equal footing, of humaights and fundamental frégems in the political, economic,

social, cultural or any other field”.

10.4 The State party argues firstly that thallemged resolutions dhe municipal council

make no reference to Roma, andstnius be distinguished frotine resolutions at issue in, for
example, th&optova’ case that were racially discriminatory on their face. The Committee
recalls that the definition oficial discrimination in article &xpressly extends beyond measures
which are explicitly discriminatory to encompamssasures that are not discriminatory at face
value but are discriminatory in fact and effect, atf they amount to indirect discrimination.

In assessing such indirect discrimination, then@uttee must take full aoctint of the particular
context and circumstances oétpetition, as by definition indict discrimination can only be
demonstrated circumstantially.
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10.5 Inthe present case, the circumstanceswing the adoption of the two resolutions by
the municipal council of DobSirénd the intervening petition presented to the council following
its first resolution make abundantly clear ttieg petition was advanced by its proponents on the
basis of ethnicity and was understood as sudiéygouncil as the primary, if not the exclusive
basis for revoking its first resolution. As a&uét, the Committee considers that the petitioners
have established a distinction, exclusion atrietion based on ethnicity, and dismisses this
element of the State party’s objection.

10.6 The State party argues, in the second instdhat the municipal council’s resolution did
not confer a direct and/or enforceable righhdoising, but rather amounted to but one step in a
complex process of policy development in thediof housing. The implication is that the
second resolution of the council, even if motadhby ethnic grounds, thus did not amount to a
measure “nullifying or impairing the recognition j@yment or exercise, on an equal footing, of
human rights and fundamentalddoms in the political, economocial, cultural or any other
field”, within the meaningf article 1, paragraphin fine. The Committee observes that in
complex contemporary societies the practical ratibn of, in particularmany economic, social
and cultural rights, including those related to housing, will initially depend on and indeed require
a series of administrative and policymaking steps by the State party’s competent relevant
authorities. In the present case, the couesiblution clearly adopted a positive development
policy for housing and tasked the mayor witirsuing subsequent measures by way of
implementation.

10.7 Inthe Committee’s view, it would be incatent with the purpose of the Convention,

and elevate formalism over substance, to consider that the final step in the actual implementatiol
of a particular human right dundamental freedom must occur in a non-discriminatory manner,
while the necessary preliminary decision-making elements directly connected to that
implementation were to be severed and be free from scrutiny. As a result, the Committee
considers that the council resolutions ingjign, taking initially an important policy and

practical step towards realization of thghti to housing, followed by its revocation and

replacement with a weaker measure, takentbegedo indeed amount to the impairment of the
recognition or exercise on agual basis of the human righthousing, protected by article 5,
paragraph (e) (iii), of the Convieon and further in article 11 @he International Covenant on
Economic, Social and Cultural Rights. The Committee thus dismisses the State party’s objectior
on this point.

10.8 In light of this finding that an act agicial discrimination h&occurred, the Committee
recalls its jurisprudence set antparagraph 6.3 supra of its cateration of the admissibility of
the petition, to the effect that acts of mupalicouncils, including the adoption of public
resolutions of legal chacter such as in the present caseount to acts of public authorities
within the meaning of Convention provisions.fdiows that the racial discrimination in
question is attributable to the State party.

10.9 Accordingly, the Committee finds that the 8taarty is in breach of its obligation under
article 2, paragraph 1 (a), ofetfConvention to engage in no a€tacial discrimination and to
ensure that all public authorii@ct in conformity with this obligation. The Committee also
finds that the State party is in breach of its obligation to guarantee the right of everyone to
equality before the law in the enjoymentloé right to housing, contrary to article 5,
paragraph (e) (iii), of the Convention.

129



10.10 With respect to the claim under artig)ehe Committee observes that, at a minimum,

this obligation requires the State party’s legal system to afford a remedy in cases where an act of
racial discrimination within the meaning oktiConvention has been made out, whether before

the national courts or, in this case, the Committee. The Committee having established the
existence of an act of racidilscrimination, it must follow thahe failure of the State party’s

courts to provide an effectivemedy discloses ansequential violatioof article 6 of the

Convention.

10.11 The Committee considers that the petitiomersiaining claims do not add substantively
to the conclusions set out above and adogiy does not consider them further.

11. The Committee on the Elimination of Radiascrimination, ating under article 14,
paragraph 7, of the Internatial Convention on the Eliminat of All Forms of Racial
Discrimination, is of the viewhat the facts before it disde violations of article 2,
paragraph 1 (a), article paragraph (e) (iii), and &le 6 of the Convention.

12. In accordance with article 6 of the Conventithe State party is under an obligation to
provide the petitioners with aeffective remedy. In particat, the State party should take
measures to ensure that théitmmers are placed in the same position that they were in upon
adoption of the first resolution by the munidipauncil. The State party is also under an
obligation to ensure that similar violations do not occur in the future.

13. The Committee wishes to receive, withind@®s, information from the Government of
the Slovak Republic about the measures takegivim effect to the Committee’s Opinion. The
State party is requested also to gnide publicity to the Committee’s Opinion.

[Adopted in English, French, Russian and SparnfishEnglish text being the original version.
Subsequently to be translated in Arabic and Chinese as part of the Committee’s annual report to
the General Assembly.]

Notes

% The State party provides, with its submissionghe merits of the petition, the following full
text of the resolution:

“On its 25th extraordinary session held on 20 March 2002 the Town Council of the town
of DobSina adopted the following restitun from discussed reports and points:

RESOLUTION 251-20/111-2002-MsZ

After discussing the proposal by Lord Mayor Ing. Jan Vozar concerning the building of
low-cost housing the Town Council of DobSina

Approves

the low-cost housing - family housesagrartment houses - development policy and
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Recommends

the Lord Mayor to deal with the prepamatiof project documentation and acquisition of
funds for this development from State subsidies.”

b petitioners’ translation, which reflects exactlg text of the petition set out in the translated
judgement of the Constitutional Court provided by the State party annexed to its submissions on
the merits. The State party suggests in its submissions on the merits that a more appropriate
translation would be: “I do not agree with genstruction of flats for the citizens of Gypsy
nationality (ethnicity) within the territory of the towai DobSina, as there is a danger of influx of

citizens of Gypsy nationality from surroundingarsic] and even from other districts and
regions.”

¢ The State party provides, with its submissionghe merits of the petition, the following full
text of the resolution:

“RESOLUTION 288/5/VI111-2002-MsZ
l. After discussing the petition of 30 JWP02 and after determining the facts, the
Town Council of DobSina, through the Regadn of the Town Council is in compliance
with the law, on the basis of the citizens’ petition

Cancels

Resolution 251-20/111-2002-MsZ approvingethow-cost housing - family houses or
apartment houses - development policy.

Il. Tasks
The Town Council commissions with elaborgti proposal for solving the existence of
inadaptable citizens in the town of DobSar& then to discuss it in the bodies of the
town and at a public meeting of the citizens.
Deadline: November 2002
Responsible: Chairpersons of commissions.”

4 The petitioners refer to:

0] Article 1 of the Act on the Rjht of Petition, which provides:

“A petition cannot call for a violation dhe Constitution of the Slovak Republic
and its laws, nor deny orseict individual rights”;
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(i)  Article 12 of the @nstitution, which provides:

(1) All human beings are free and equal in dignity and in rights. Their
fundamental rights and freedomuse sanctioned; inalienable,
imprescriptible and irreversible.

(2) Fundamental rights shall be guasst in the Slovak Republic to everyone
regardless of sex, race, coloundaage, belief and religion, political
affiliation or other conwtion, national or socialrigin, nationality or
ethnic origin, property, descent oryamther status. No one shall be
aggrieved, discriminated againstfavoured on any of these grounds.

(3) Everyone has the right to decide freely which national group he or she is a
member of. Any influence and all mams®f pressure that may affect or
lead to a denial of a person’s onigl nationality shll be prohibited.

4) No injury may be inflicted on anyone, because of exercising his or her
fundamental rights and freedoms;

(i) Article 33 of theConstitution, which provides:

“Membership in any national minority ethnic group may not be used to the
detriment of anyndividual”; and

(iv)  The Act on the Public Prosecution @#i, which provides that the Prosecutor has
a duty to oversee compliance by public administration bodies with laws and
regulations, and to review the legality of binding regulations issued by public
administration bodies

¢ Koptova v. Sovak Republic, case No. 13/1998, Opinion of 8 August 2000.
" Case No. 4/1991, Opinion of 16 March 1993.

9 This section provides thatThe applicant may request a rewi of the lawfulness of dealing
with his motion by filing a repeated motion; this new motion shall be dealt with by a superior
prosecutor.”

" Case No. 11/1998, Opinion of 9 August 2001.

' 3EHRR 76 (1973).

I The petitioners refer to tfgelgian Linguistic case, 1 EHRR 252, 283,
 CERD/C/304/Add.110 of 1 May 2001.

' Seelacko, supra, and, with respect to the Human Rights CommR&ey. France,
case No. 262/87, decision adopted on 30 March 198X aatubr v. Iceland, case No. 674/95,
decision adopted on 11 May 1996.
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m

SeeKoptova, supra, at paras. 2.9 and 6.4.
" lbid., at para. 6.6.

° Ibid., at para. 6.5.

he]

Application No. 47237 of 2 July 2002.

Ke]

See the full text of the resolution set out in note a.

-

See the full text of the resolution set out in note c.

* Chapman v. United Kingdom, judgement of 18 January 2001, &umiter v. United Kingdom,
judgement of 18 January 2001.

' Op. cit. at note h.
Y Op. cit. at note e.
Y Op. cit. at note i.
" Op. cit. at note j.

* The petitioners cite the Gonittee’s own concluding obsemi@ns, dated 1 June 2001, on the
State party (CERD/C/304/Add.11Mote of the Committee: The Committee’s most recent
concluding observations on the State paréydated 10 December 2004 (CERD/C/65/CO/7)].

The petitioners also cite the third report on the State party of the European Commission against
Racism and Intolerance, datd June 2003, a report on the ditoia of Roma and Sinti in the

OSCE area, dated April 2000, by the Organarator Security and Cooperation in Europe,

the 2004 Report on Human Rights in the OSCE &eby the International Helsinki Federation

for Human Rights, the Human Rights Wat¢/orld Report 2001 and 2002, the concluding
observations, dated 22 August 2003, of the Human Rights Committee on the State party
(CCPR/CO/78/SVK), the concluding observations, dated 19 December 2002, of the Committee
on Economic, Social and Cultural Rights (E/2/1/Add.81), the Opinion on Slovakia, dated

22 September 2000, adopted by the Advisboynmittee on the Framework Convention for the
Protection of Nationallinorities and the 2003 Country Repo(Slovakia) on Human Rights
Practices of the United States of America Department of State.

Y Op. cit.
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Opinion concerning

Communication No. 32/2003

Submitted by: Mr. Emir Sefic (represented by the Documentation and
Advisory Centre on Racial Discrimination)

Alleged victim(s): The complainant

Sate party: Denmark

Date of communication: 4 August 2003

The Committee on the Elimination of Racial Discrimination, established under article 8
of the International Convention on the Elimiioa of All Forms ofRacial Discrimination,

Meeting on 7 March 2005,
Adopts the following:
OPINION

1. The petitioner is Mr. Emir Sefic, a Bosnian citizen currently residing in Denmark, where
he holds a temporary residency and work permit. He claims to be a victim of violations by
Denmark of articles 2, paragraph 1 (d),6l &, of the International Convention on the

Elimination of All Forms of Racial Discrimination. He is represented by the Documentation and
Advisory Centre on Racial Discrimination RT), a non-governmentatganization based in
Denmark.

Thefacts as presented by the petitioner

2.1  On 22 July 2002, the petitioner contactenl Fsurance A/S to purchase insurance
covering loss of and damage to his car, as well as third-party liability insurance. He was told
that they could not offer him insurance, agditenot speak Danishlhe conversation took place
in English and the sales agent fully understood his request.

2.2 In late July 2002, the petitioner contadBRIC, which requestecbnfirmation of the
petitioner’s allegations from Fair Insurance A/l8.the meantime, the petitioner contacted the
company again and was rejected on the sgmmends. By letter dated 23 September 2002,
Fair Insurance A/S confirmed that the lang@iaequirement was necessary to obtain any
insurance offered by the company for the following reasons:

“... [to] ensure that we cover the needloé customer to the extent that we can
ensure that both the coverage of the insurancethe prices are as correct as possible.
“... ensure that the customer understanéscitbnditions and rights connected to every
insurance ... ensure that the customer in connection with a damage claim, particularly
when it is critical (accident, fire, etc.), canpéain what has happened in order that he/she
can be given the right treatment and compensation.
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“To fulfil these demands it is ... of the utmost importance that the dialogue with
the customers is carried out in a language that both the customer and we are familiar with
and that for the time being we can only fulfil this requirement and offer service to our
customers in Danish. The reason beingwWeags a young (3% years) and relatively
small company have limited resources to employ persons in our customer services
department with knowledge ofsurance issues in languages other than Danish or
develop or maintain mataition insurances in languages other than Danish.”

2.3 On 8 October 2002, DRC filed a complainth the Danish Financial Supervisory
Authority, which monitors financial conamies. By letter of 25 November 2002, the

Supervisory Authority replied that the complasould be made to the Board of Appeal of
Insurances (“the Board”). However, theg&rvisory Authority would consider whether a

general policy of rejection on thmsis of language was in acdance with Danish law. It

pointed out that, under section 1 (1) of therinsion on Third-Party Liability Insurances for

Motor Vehicles (No. 585, 9 July 2002), the company was legally obliged to offer any customer
public liability insurance.

2.4  On 12 December 2002, DRC filed a complaiith the Board and specifically asked
whether the language requirement was cdibfgawith the Act against Discrimination.

On 31 January 2003, the Board informed DRC ithaas highly unlikely that it would consider
the legality of the requiremeirt regard to any legislation other than the Act on Insurance
Agreements. However, the case was being gienconsideration. The letter also contained a
response, dated 29 January 2003, from Fair InsarArs to the Board, which stated as follows:

“Regarding the Act on Insurance Agreements ... we are clearly aware of the fact
that anybody accepting our conditions of ir@wce can demand to be offered third-party
liability insurance. We regreéhat Emir Sefic was not offered [the] third-party liability
insurance that he could have claimed. Onliass, we have explad in more detail to
our employees the legal rules in regard to the liability insurance.”

2.5 On 10 January 2003, the Supervisory Authority informed DRC that in its
determination on whether Fair Insurance A&l complied with “upght business activity

and good practice”, its assessmentuld be based on section 3 oétAct on Financial Business.
On 11 March 2003, it informed DRC that it was o thew that the requireent did not violate
section 3. The Supervisory Authority did moinsider whether the language requirement
violated any other legiation, in particular théct against Discrimination.

2.6  On 12 December 2002, DRC filed a conmlavith the Commissioner of Police of
Copenhagen (“the Commissioner”). On 24riRR003, the Commissioner informed DRC that

“it appears from the material received that the possible discrimination only consists of a
requirement that the customers can speak Danish in order for the company to arrange the work
routines in the firm. Any discrimination based on this explanation and being objectively
motivated is not covered by the prohibition in section 1 (1) of the Act against Discrimination”.

2.7 On 21 May 2003, DRC filed an appedthathe Regional Public Prosecutor of
Copenhagen (“the Prosecutor”). On 13 JR@@3, the Prosecutor rejected the complaint under
section 749 (1) of the Administration of Justice Akle explained that the language requirement
“was not based on the customer’s race, ethnic oagthe like, but in the wish to be able to
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communicate with the customers in Danish, ascibmpany has no employees who in regard to
insurances in other languages than Danish have skills. Discrimination based on such a clear
linguistic basis combined with the information given by the company is not in my opinion
covered by the Act on the prohilaiti of differential treBment based on race, etc. Moreover, it is

my view that Fair Insurance A/S’s acknowledgement of the fact that the company was obliged to
offer a third-party liability insurance to Enfdefic, in accordance with the Act on Insurance
Agreements, is of no relevance in regard tahe. Act on the prohibition dfifferential treatment
based on race, etc. ... | have based this omtbamation provided by Fair Insurance A/S that

it was due to a mistake that no third-party liability insurance was offered to Emir Sefic”.

2.8  The petitioner argues that he has exhdwbenestic remedies. Any decision by the
regional prosecutors relating teetinvestigation by the police depaents cannot be appealed to
other authorities. As questions relating to the pursuance by the police of charges against
individuals are entirely up to the discretion of the police, there is no possibility of bringing the
case before the Danislourts. He submits that a civil claim under the Act on Civil Liability
would not be effective, as both the Comnusgr and the Prosecutor have rejected his
complaint. Furthermore, the Eastern High Cauargs decision of 5 February 1999, has held that
an incident of racial discrimination does moitself imply a violation of the honour and

reputation of a person under section 26 of the Act on Civil Liability. Thus, racial discrimination
in itself does not amount to a claim for compensation by the person offended.

The complaint

3.1  As to the definition of discrimination urrdgrticle 1, subparagph 1, of the Convention,
the petitioner argues that, although a languageirement is not specifically included in this
definition, discrimination magonflict with the obligatiortaid down in the Convention,
especially under circunetces where the requirement actf constitutes disenination based,
inter alia, on national or ethnicigin, race or colour, as the requirement has such an effect.
Further, any language requirement used wighpgirpose of excluding, inter alia, customers of a
specific national or ethnic origin would be carty to article 1 of the Convention. Such a
requirement should also havéegitimate aim and respect thejugrement of proportionality in
order to constitute a lebground for discrimination.

3.2  The petitioner claims that the State pady violated article®, subparagraph 1 (d),
and 6, by not providing effective remedies agaéngiolation of the rights relating to article 5.
He refers to the Committee’s decisions.iK. v. The Netherlands* andHabassi v. Denmark.” in
which it was established that States parties have a positive obligation to take effective action
against reported incidents @faial discrimination. The petitionsubmits that the language
requirement cannot be considegslan objective requiremeatd argues that the Danish
authorities could not come to such a condnswithout initiating a formal investigation.

They merely based their claim on the leftem Fair Insurance A/S of 23 September 2003,
the complaint of DRC to the Commissioner of 12 December 2003 and the appeal to the
Prosecutor of 21 May 2003. Neither the Commoissr nor the Prosecutor examined whether
the language requirement constituted direéhdirect discrimination on the basis of national
origin and/or race.
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3.3  The petitioner highlights the following gtiess and issues, which in his view the

Danish authorities failed to consider in examining whether the language requirement constituted
racial discrimination. Firstly, to what extemére the petitioner and Fdirsurance A/S able to
communicate in the present case? As the ldittunderstand the petitioner sufficiently to reject
his claim, the authorities should have examiwbether Fair Insurance A/S had understood the
needs of the petitioner, to ensure that he unaledsthe conditions and rights connected to each
insurance and that he would be able to inftmemncompany about the relevant facts in connection
with a potential damage claim. Secondly, @la¢horities should have examined the extent to
which the situation concerning language skills in regard to statutory insurance (the third-party
liability insurance) differed from the situationtiegard to voluntary insurance (the insurance
covering loss of and damage to a car). As thid4barty insurance is statutory, the company is
obliged, even if the customer only speaks Englisin #% present case, to provide an offer and
accept any customer who accepts its conditidasinvestigation “could” have uncovered
whether Fair Insurance A/S was able to “communicate on a sufficient basis” the demands,
requirements and rights connected to the statutory insurance to the petitioner.

3.4  Thirdly, the authorities should have edaed whether Fair Insurance A/S had any
customers who were unable to speak Daniskhidfwere the case (especially relating to the
statutory insurance), it would lo€ interest to reveal how the company communicated with such
customers, and why the company couldewmhmunicate with other potential customers
requesting other insurances. In additioe, pletitioner claims that the failure by the
Commissioner and the Prosecutor to interview him and Fair Insurance A/S further demonstrates
that no proper investigation was carried outryoand establish whether the reasons given by
Fair Insurance A/S were correct. The petitionguas that there “may” have been other reasons
for the language requirement and refers tesacase conducted by a television show, which
revealed that Fair Insurance A/S offered nasige at a higher price to an individual of
non-Danish national origin than éoperson of Danish national origin.

State party’s submission on the admissibility and merits

4.1  On 18 December 2004, the State parbtyipled comments on the admissibility and

merits. On admissibility, it submits thalthough the petitioner Baexhausted available

remedies under criminal law, themain two civil actions whiche has not pursued. Thus, the
case is inadmissible for failure to exhaust domestic remedies. Firstly, the petitioner could bring
an action against Fair Insurance A/S, claiming that it acted in contravention of the law by
exposing him to racial discrimination, ardis request damages faoth pecuniary and
non-pecuniary loss.

4.2  The State party argues tiiais case differs from thdabass decision, in which the

Committee found that the bringing of a civil actioraigcase of alleged discrimination contrary to

the Act against Discrimination was not an effective remedy, as, unlike the petitioner in that case,
the petitioner in the current case claims that he has suffered a financial loss, as he subsequently
had to take out insurance wiimother insurance company at a higher premium. The same
argument is made to distinguish the current case from the Committee’s decision in the case

of B.J. v. Denmark.®
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4.3  The second civil remedy is an action agaFair Insurance A/S under the rules of

the Danish Marketing Practices: under seti (1) thereof, a private business may not

perform acts contrary to “good marketing praesit The petitioner codlhave submitted that

Fair Insurance A/S had acted in contravention of the Act against Discrimination in its treatment
of his insurance application and had thus alsted in contravention of “good marketing
practices”. The petitioner coulthve claimed daages under general rulesDanish law, both

for the financial loss allegedly suffered by hinddar non-pecuniary loss. Acts contrary to this
Act can be prohibited by judgement and give rise to liability in damages.

4.4  As to the merits, the State party subrttitd there has been no violation of the
Convention. It acknowledges that States psitti@ve a duty to initiate proper investigation
when faced with complaints abaautts of racial discrimination, w¢h should be carried out with
due diligence and expeditiously and must be sufficient to determine whether or not an act of
racial discrimination has occurrédHowever, in the State party’s view, it does not follow from
the Convention or the Committee’s case law thahaestigation has to biaitiated in all cases
reported to the police. If no basis is found titiate an investigation, the State party finds it to
be in accordance with the Convention tawss the report. In the present case, the
Commissioner and the Prosecutor received a detailed written report enclosing a number of
annexes from DRC illustrating the case sudfitly to conclude, without initiating any
investigation, whether it could reasonably be pnesd that a criminal offence subject to public
prosecution had been committed.

4.5  As to the petitioner’'s argument that ther@aissioner should havavestigated whether
the language requirement constituted direéhdirect discrimination, the State party submits
that the Act against Discriminati does not make this distinati, but refers to the person who
“refuses to serve” another person on theeaonditions as others on account of race,
nationality, etc. It was, therefore, not decisivéself to clarify wheter direct or indirect
discrimination had occurred, but rather whetbgetion 1 of the Act against Discrimination had
been violated intentionally, whether the allegestdmination contrary to the Act was direct or
indirect. As to the petitioner’s reference to tekevision survey, the State party finds this of no
relevance to this context.

4.6  Asto whether the Commissioner should havestigated the extent to which the
petitioner and Fair Insurance A/S could communicate, the State party argues that it was not
decisive to clarify whether the petitioner andrFasurance A/S had been able to communicate
adequately, but rather whether section 1 of the Act against Discrimination had been violated
intentionally. As the languagequirement is due to the lackr@sources to hire staff with
insurance expertise in languages other thandbaamd to the fact that it is a telephone-based
company, the State party considers the requinétoebe objectively justified, as the question
involves the purchase of an insurance pohdyich implies contractualghts and obligations,

and the contents and consequences of whichthethuyer and seller must be able to understand
with certainty. It is therefore considered irrelevo initiate an investigation of the extent to
which the petitioner and Fair Insurance A/S were able to communicate in a language other than
Danish. In this connection, the Governmenesdhe decision of the Financial Supervisory
Authority that this language policy does natlate section 3 of the Financial Business Act

No. 660 of 7 August 2002, as the measure wealis a practical measure resulting from limited
resources.
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4.7  As to whether the Commissioner should havestigated the extent to which the

situation concerning language skills in regardtttutory insurance differed from the situation in
regard to voluntary insurance, the State party submits that it follows from Fair Insurance A/S’s
letter of 22 January 2003 that the company aghedges that the petitioner should have been
offered third-party liability insurance when he contacted the company. The State party notes tha
the task of the Commissioner was not to cagiswihether Fair Insurance A/S had a general

practice contrary to the Act agat Discrimination, but rather whwdr it had specifially violated

the Act in connection with the petitioner’pgication, and thus committed a criminal act of

racial discrimination.

4.8  As to whether the Commissioner shouldenmvestigated the extent to which

Fair Insurance A/S had customers who are unable to speak Danish, the State party submits that
its letter of 19 September 2002 iiHasurance A/S informed DRC that the company has many
customers with an ethnic background other thanigba but that these customers speak Danish.

In this light, it was not considered necessary to investigate any further.

Petitioner’s comments on State party’s submission

5.1 On 27 February 2004, the petitioner responded to the State party’s submission. On its
admissibility arguments, he submits that rabassi decision clearly indicates that “the civil
remedies proposed by the State party could nobhsidered an adequate avenue of redress
[because] ... [tlhe same objective could notbkieved by instituting a civil action, which

would lead only to compensation for damagastl thus not to a criminal conviction.

Furthermore, “the Committee was not convinceat thcivil action would have any prospect of
success ...°. He submits that he has a right to &ective remedy againsacial discrimination,

as defined in articles 1 and 5 of the Convention.

5.2  As to the Danish Marketing Practices Acg fetitioner submits that this Act has nothing
to do with racial discrimination and a decision in relation to this Act is not a “remedy” against
such a violation of the petitionertgghts. In addition, the petitioner claims that if this civil
legislation covered the situatiamthe current case there would have been no necessity for the
State party to adopt a new Act on Equal Treattmehich was implemented and took effect on

1 July 2003 after the incident addressed enghesent case. The petitioner maintains his
arguments on the merits.

I ssues and proceedings before the Committee
Consideration of admissibility

6.1 Before considering any claims contame a petition, the Committee on the Elimination
of Racial Discrimination musin accordance with rule 91 of itales of procedure, decide
whether or not it is adresible under the Convention.

6.2  The Committee notes that the State partgaibjto the admissibility of the complaint
on the grounds of failure to exhaust ctdimestic remedies. The Committee recalls its
jurisprudenckthat the types of civil remedies propodmdthe State party may not be considered
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as offering an adequate avenue of redr@$ge complaint, which was filed with the police
department and subsequently with the Public Prosecutor, alleged the commission of a criminal
offence and sought a conviction of the compBay Insurance A/S under the Danish Act against
Discrimination. The same objective could notdohieved by instituting a civil action, which

would result only in compensation for damages awarded to the petitioner. Thus, the Committee
considers that the petitioner has exhausted domestic remedies.

6.3 In the absence of any further objectitmghe admissibility of the communication,
the Committee declares the petition admissaloleé proceeds to its examination of the
merits.

Consideration of the merits

7.1  The Committee has considered the petitioner'sioabe light of all the submissions and
documentary evidence produced by the partiese@dred under article 1¢aragraph 7 (a), of
the Convention and rule 95 of itsles of procedure. It bases its findings on the following
considerations.

7.2  The issue before the Committee is whetheiState party fulfilled its positive obligation

to take effective action againgported incidents of racial dismination, with regard to the

extent to which it investigated the petitioner’s claim in this €a$be petitioner claims that the
requirement to speak Danish as a prerequisitthforeceipt of car insurance is not an objective
requirement and that further ingiggtion would have been necesstryind out the real reasons
behind this policy. The Committee notes that it is not contested that he does not speak Danish.
It observes that his claim together withthkk evidence provided by him and the information
about the reasons behind Fair Insurance AgSliy were considered by both the police
department and by the Blic Prosecutor. The latter consiéd that the language requirement
“was not based on the customer’s race, etangin or the like”, but for the purposes of
communicating with its customers. The Committee finds that the reasons provided by

Fair Insurance A/S for the language requirement, including the ability to communicate with the
customer, the lack of resources for a smathgany to employ persons speaking different
languages, and the fact that it is a compargraging primarily through telephone contact were
reasonable and objective grounds for the requintiaed would not have warranted further
investigation.

8. In the circumstances, the Committee on tlmiBation of RaciaDiscrimination, acting
under article 14, paragraph 7 (a), of therméional Convention othe Elimination of All
Forms of Racial Discrimination, is of the omnithat the facts as submitted do not disclose a
violation of the Convention by the State party.

[Done in English, French, Spanish and Russian, the English text being the original version.
Subsequently to be issued aisdrabic and Chinese as paftthe Committee’s annual report to
the General Assembly.]
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Notes

& Case No. 4/1991, decision adopted on 16 March 1993.
® Case No. 10/1997, decision adopted on 17 March 1999.
¢ Case No. 17/1999, decision adopted on 17 March 2000.

4 The State party refers to the Committgetisprudence on this issue: case No. 1/84,
A. Yilmaz v. The Netherlands, decision adopted on 10 August 1988; case No. 4/1991,
L.K. v. The Netherlands, op. cit.; case No. 10/199Mabass v. Denmark, op cit.; and case
No. 16/1999 Ahmad v. Denmark, decision adopted on 13 March 2000.

¢ Habassi v. Denmark, op. cit., paras. 6.1 and 6.2.
" Ibid.

9 L.K. v. The Netherlands andHabassi v. Denmark, op. cit.
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Opinion concerning

Communication No. 33/2003

Submitted by: Mr. Kamal Quereshi (represed by the Documentation and
Advisory Centre on Racial Discrimination)

Alleged victim(s): The petitioner

Sate party: Denmark

Date of communication: 11 December 2003

The Committee on the Elimination of Racial Discrimination, established under article 8
of the International Convention on the Elimiioa of All Forms ofRacial Discrimination,

Meeting on 9 March 2005,
Adopts the following:
OPINION

1. The petitioner is Kamal Quereshi, a Bdmnational born 29 July 1970 and a current
member of the State party’s Parliament (Folketinget) for the Socialist Peoples Party (Socialistisk
Folkeparti). He alleges that he is the victim of a violation by Denmark of articles 2,
subparagraph 1 (d), 4 and 6 of the Cantiam. He is represented by counsel.

Thefacts as presented

2.1  On 26 April 2001, Ms. Pia Andersen, a mendighe executive board of the Progressive
Party (Fremskridtspartiet), faxed to the media two letters on party letterhead stating, inter alia:
“No to more Mohammedan rapes! ... Cultural enrichments [are] taking place in the shape of
negative expressions and rapes @agfais Danish women, to which we are exposed every day. ...
Now it's too much, we will not accept more \atibns from our foreign citizens. Can the
Mohammedans not show some respect for usdbamomen, and behave like the guests they are
in our country, [otherwise] the politicians in therlRanent have to changmurse and expel all

of them.”

2.2  On 15 May 2001, with respect to certain disturbances in an Odense neighbourhood,
Ms. Andersen faxed a press release stating: “Engage the military against the Mohammedan
terror! ... Dear fellow citizen, it that warlike culture these foreigners enrich our country

with ... Disrespect for this country’s lawsass rapes, violence abuse of Danish women by
shouting things like ‘whore’, ‘Danish pigs’, etc.. And now this civil war-like situation.”

2.3  On 5 September 2001, the Pesgive Party placed an advertisement in a local
newspaper for a lecture by the former leadahefParty, Mr. Mogen&listrup, which stated,
inter alia: “The Bible of the Mohammedans requires [that] the infidel shall be killed and
slaughtered, until all infidelity has been removed.”
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2.4  The petitioner asserts that the ProgredRanty established cosgs, parts of which
were broadcast on a newsflash on State &t@vj teaching members how to avoid attracting
liability under section 266 Jlof the Criminal Codé.

2.5  Speeches made at the Progressive Party’'s annual meeting, held on 20

and 21 October 2001, were broadcast on the $atty’s public television system, which
has a duty to broadcast frannual meetings of political gaes seeking election. The
petitioner contends that the following statememése made at the meeting from the podfum:

Vagn Andreasen (party member): “That8thas given the foreigners work. They
work in our slaughterhouses where tleay easily poison our food and endanger the
agricultural exports. Another form of terremi is to break into our waterworks and
poison the water.”

Mogens Glistrup (former leader of the part“The Mohammedans will exterminate the
populations of the countries to which they hadeanced.” On 22 October, an article in
the Dagbladet Politiken daily quoted this statement as: “Their holiest duty is, in the
name of Allah, to exterminate the populati@amshe countries to which they have
advanced.”

Erik Hammer Sgrensen (party member, commenting on immigration to the State party):
“There are fifth columnists about. Thosattlve have got in commit violence, murder
and rape.”

Margit Petersen (party member, referrindner earlier conviction under section 266 (b)
in the State party’s courts): “I'm glad be a racist. We want a Mohammedan-free
Denmark”; “the Blacks breed like rats”.

Peter Rindal (party memberjConcerning Mohammedan bargrounds in Denmark, of
course we should have such snénd they should preferably be so large that there is
room for all of them, and hopefully in one go.”

Bo Warming (party member): “The onlyfidirence between Mohammedans and rats is
that rats don’t draw social bdite.” He allegedly distributed drawing of a rat with the
Koran under its arm to journalists present at the conference.

2.6 Upon viewing the meeting, the petitioneguested the Documentation and Advisory
Centre on Racial Discrimination (DRC) to file complaints against the above individuals, as
well as the members of the executive board of the Progressive Party for its approval of the
statements made.

2.7  On 23 October 2001, DRC filed complainighwihe Varde police, alleging that the
statements of Ms. Guul and Mr. Warming sepdyatelated section 266 (b) (1) and (2) of the
Criminal Code on the basis that they threatened, insulted or degraded a group of persons on
account of their race and ethnic origin.
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2.8 On 25 October 2001, DRC filed a complaiithwthe Varde police, alleging that the
statement made by Mr. Andreasen violated se@®6 (b) (1) and (2) on the basis that it insulted
and degraded a group of people on accountedf tBligious origin. DRC added that the

statement postulated that immigrants and refugees were potential terrorists, thereby generally
and unobjectively equating a group of people of &nietorigin other than Danish with crime.

The same day, DRC filed a complaint with the Varde police, alleging that the statement made by
Mr. Rindal violated section 266 (b) (1) and (2)tbe basis that it threatened a group of people

on account of their race and ethnic origin.

2.9 On 26 October 2001, DRC filed a complaiithwhe Varde police alleging that the
statement made by Mr. Glistrup violated sext266 (b) (1) and (2) on the basis that it insulted

and degraded a group of peopleameount of their ethnic origimcluding their Muslim faith.

The same day, DRC filed a complaint with the Varde police alleging that the statement made by
Mr. Sgrensen violated section 266 (b) (1) and(2the basis that it threatened, insulted and
degraded a group of people on account of ttaeie and ethnic origin. DRC added that the
statement equated a group of an etlonigin other than Danish with crime.

2.10 In addition, DRC filed a complaint against fProgressive Party itself with the Thisted
police (being the police with jurisdiction avihe party leader’s place of residence).

Subsequent proceedings against the individual speakers

2.11 On 28 March 2003, the Varde Police Chieh§table forwarded the six cases to the
Senderborg Regional Public Prosecuttith the following recommendations:

e Mr. Glistrup, Mr. Rindaland Mr. Warming should be prosecuted under
section 266 (b) (1) of the Criminal Code. The part of the charge against
Mr. Warming concerning the allegedly distributed drawing should, however, be
withdrawn under section 721 (1) (ii) of tBelministration of Justice Act, as the
drawing could not be procuréd.

e The charges against Ms. Petersen should be withdrawn under sections 721 (1) (ii)
and 722 (1) (iV) of the Administration of Justice Act.

e The charges against Mr. Andreasen EimdSgrensen should be withdrawn under
sections 721 (1) (ii) of the Adinistration of Justice Act.

2.12 On 23 April 2003, the Regional Public Prosectgquested the Chief Constable to carry
out further investigations of all six cases amgrocure from the police television channel a
transcript of the statements deaat the party conference. On 9 May 2003 the Chief Constable
modified his recommendations, advising théhdrawal of charges against Mr. Glistrup under
section 721 (1) (ii) of the Adminisation of Justice Act. He s reported that the television
channel had advised that it did patssess any non-broadcast matdrom the party conference.

2.13 After receipt of further information,alRegional Public Prosecutor, on 18 June 2003,
made the following recommendations to the DirecfdPublic Prosecution®PP), in relation to
prosecution of the above; DPP accepted them on 6 August 2003:
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Mr. Rindal and Mr. Warmingteould be prosecuted under section 266 (b) (1) for their
statements at the party conference. The part of the charges against Mr. Warming
relating to the drawing was discontinuedtauld not reasonably be presumed that

a criminal offence had been committed, as it had not been possible to procure a copy
of the drawing.

The charges against Mr. Andreasen shoulditiedrawn on the basis that that further
prosecution could not be expected to leadonviction and seahce. DPP observed
that theactus reus of section 266 (b) (1) required a statent to be directed at a group
of persons on account of, inter alia, rao&pur, national or ethnic origin and

religion. In the view of DPP, this requiment had not been met as the concept of
“foreigners” employed by Mr. Andreasaras “so diffuse that it does not signify a
group within the meaning of the law”.

The charges against Mr. Glistrup shouldddndrawn on the basis that that further
prosecution could not be expected to leadonviction and seahce. DPP observed
that the journalist who attributed theported statement to Mr. Glistrup had

declared that the statement had been made from the rostrum and not in connection
with an interview. However, the pattiar statement did not appear on the video
recording of the television broadcastdahe television channel did not have any
other non-broadcast material in its poss®ssiFor his part, Mr. Glistrup had stated
that his remarks were unscripted. Acdoglly, DPP concluded that it was “dubious”
that the alleged statemerdutd be proven to be inafiation of section 266 (b).

The charges against Mr. Sgrensaould be withdrawn on the basis that that further
prosecution could not be expected to leadonviction and sentence. Referring to
theactus reusrequirements discussatiove, DPP was of the view that the terms
“fifth columnists” and “those that we haget in” employed by Mr. Sgrensen were
not directed at a group of persassset out in section 266 (b).

The charges against Ms. Petersen should be withdrawn on the basis that completion
of the trial would entail difficulties, casbor trial periods not commensurate with

the sanction to be expected in themivof conviction. DPP emphasized that

on 20 November 2001, the Haderslev coud banvicted Ms. Petersen to 20-day

fines of DKr 300 for violation of section 26) (1) and that her sentence would not
have been much more severe if the curoéfence had been included in that case.

DPP observed that her remarks at the cemi@z had been in the nature of a summary
of her trial ancconviction by the Haderslev court.

2.14 On 26 and 28 August 2003, respectively, DRC appealed the DPP decisions regarding
Mr. Andreasen (on the petitioner’s behalf) and Mr. Sgrensen (on its own behalf) to the Ministry
of Justice. On 13 October 2003, the Ministynd both appeals inadmissible for lack of

standing under rules of administrative lagncerning appeals of DPP decisions. With

respect to the appeal concerning Mr. Andreasen, the Ministry considered that the petitioner,
Mr. Quereshi, did not have “an es$ial, direct and individual intest in the case, that he can

be considered a party who is entitled to appeal”. As to the appeal regarding Mr. Sgrensen, the
Ministry observed that, on the same principlesblly organizations, societies, etc. or persons
handling the interests of others, of groups ahefgeneral public on adealistic,professional
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organizational, work-related or similar basis cannot normally be considered parties to a criminal
case unless they have a power of attorney fromtgt fmathe case”. It went on to find that “this
case does not present such circumstances that the DRC must be considered entitled to appeal”.

2.15 In October 2003, Mr. Rindal and Mr. Warming&vg&ied before the Grindsted District
Court and convicted of offences againgttes 266 (b) (1). Mr. Rindal was sentenced

on 26 November 2003 to a 20-day fine of DKr 50 for the statement he had made at the party
conference. Mr. Warming, for his part, wastesced to an additional punishment of 20-day
fines of DKr 200 under section 89 for, firstly, stgtat the party conference, “It may happen any
day that all Muslims decide to throw Molotov cocktails into all the nearest homes and drive in all
their expensive cars to as many more other haagmssible and throw in Molotov cocktails. ...
They can halve Denmark’s population or more tha itha much shorter time if they want to

do like their fellow Muslims did with the World @de Centre”, and secondly, for stating, with

the intent of wider dissemination in an interview at the party conference with a journalist, “The
only difference between Mohammedans and rdtsaisrats don’t draw sial benefits.” In
assessing quantum, the coutia@ on two previous convictiore Mr. Warming for offences
against section 266 (b) (1), both by the Highu@ of Eastern Denmark (on appeal) on 22 March
1999 and by the Copenhagen City Court on 30 January 2003.

2.16 On 17 March 2004, the Board of Appeal rgddir. Warming’s application for leave to
appeal the Grindsted Distri€ourt’s decision to the High Court of Western Denmark.
Mr. Rindal did not appeal the DisttiCourt’s decision in his case.

Proceedings against the Progressive Party

2.17 The Thisted police rejected the complairtiast the Progressive Party on the basis that
the State party’s law, as it then stood, did nobpiea complaint of violation of section 266 (b)
to be filed against entities with legal personalitgluding a political party. The Regional Public
Prosecutor subsequently upheld this decision.

2.18 On 11 December 2002, DRC, at the petitionegsiest, filed a new complaint against
Ms. Andersen with the Odense police (havingsgliction over her place of residence), arguing
that in light of what is described in paraghs 2.1 to 2.5 above, she had participated in a
violation of section 266 (b) as a membetled Party’s executive board. On 7 January 2002,
the Chief Police Constable of the Odense police rejected the complaint as there was no
reasonable evidence to support the conclugiahan unlawful act had been committed by

Ms. Andersen as a member of the Party’s exeeutoard. He considered that membership of a
political party’s executive does not of itself create a basis for criminal participation in relation to
possible criminal statements made duringghgy’s annual meeting by other persons.

On 25 January 2002, the Odense District Counvimbed Ms. Andersen of offences against
section 266 (b) of the Criminal Code fine publication of the press releases.

2.19 On 11 March 2002, the Fyn Regional PuBligsecutor rejected DRC appeal, on the

basis that neither it nor the petitioner had the required essential, direct, individual or legal interest
in the case to become parties to it. As alteBURC filed the petitioner’s first petition before the
Committee on the Elimination of Racial Discriration, which found that there had been no

violation with respect to the Staterpgés action concerning Ms. Andersért emphasized that
proceedings had been lodged with respedidsé directly responsibfer the statements in

question at the party conference.
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The complaint

3.1 The petitioner alleges two cosrf violation ofarticles 2, subparageha 1 (d), 4 and 6

of the Convention. He first alleged that that8tparty failed to discharge its positive obligation

to take effective action to examine and investigate reported incidents of racial discrimination; as
the charge against Mr. Andreasen was discontinnene of the speakers at the party conference
was prosecuted, and an investigation of Ms. Andersen’s role was not initiated. In his view, the
failure to prosecute those dirbctesponsible for the statemerftiespite their having initially

been charged) violated article 6, while thegi®aal Public Prosecutor’s decision (not subject

to appeal by the petitioner) that Mr. Andreasen’s statements fell outside the scope of

section 266 (b) of the Criminald@e violated article 2, subparagh 1 (d), of the Convention.

The petitioner relies on a decision of the H@Gburt of Eastern Denmark of 1980 for the
proposition that such statements do in fatitwithin the scope of section 266 (b).

3.2  Secondly, the petitioner argues that thesieciof the Public Prosecutor to discontinue

Mr. Andreasen’s case, confirmed grounds of lack of standing by the Ministry of Justice,

violates the obligation imposed by the same artiddasespecially article 6, to ensure effective
protection and remedies against aey of racial discrimination. lhis view, as a result of these
decisions, he could not take action against the acts of racial discrimination to which he had been
exposed, as part of a group of persorareg whom the statements were directed.

3.3  Asto the exhaustion of domestic remedies pititioner argues thad take (unspecified)
legal actions directly against MAndreasen would not be effe® given the rejection of the
complaint by the Regional Public Prosecutor and the Ministry of Justice. The petitioner also
contends that a complaint under section 2thefAct on Civil Liability (providing civil

damages for infringements of a person’s honowt reputation) would bmeffective, citing

a 1999 decision of the Eastern High Court todffect that racial dicrimination does not in

itself give rise to a claim for compensatiortite offended person under the section in question.
The petitioner also rejects any possilbastitutional remedy under section 63 of the
Constitution (providing for review of scope ofeoutive authority), claiming that it is necessary
to have the status of a party to the casedieoto bring such an action. This petitioner was,
however, denied such status both by the &eiPublic Prosecutor (in the earlier decision
concerning the case of Ms. Pia Andersen psgagraph 2.19, supra) and by the Ministry of
Justice in the current case.

State party’s submissions on the admissibility and merits of the petition

4.1 By submission of 17 June 2004, the Stateymamtests both the admissibility and the
merits of the petition. It argues that theifp@ner has failed to exhst domestic remedies
available in criminal proceedings in three respediirstly, the petitioner only appealed the DPP
decision of 14 August 2003 related to Mr.dkeasen, and did not appeal any of the DPP
decisions on the other individuals concernedrespect of those individuals, therefore, domestic
remedies have not been exhausted.

4.2  Secondly, the State party repeats its arginaéso advanced in the petitioner’s first

petition to the Committee, that section 63 of the Constitution enables decisions of administrative
authorities, including DPP and the Ministry of Justice, to be reviewed as to their lawfulness
before the courts. It rejects the petitioner's argument that such an application would be
ineffective as a result of the DPP refusal to prefer charges and the Ministry’s finding the
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petitioner’s appeal to be inadmissible. On the contrary, the petitioner could have applied to the
courts for a review of whether the DPP viefisthe scope of section 266 (b) (1) or of the

Ministry’s view of his standing was correcthe DPP decisions on the other cases could also
have been reviewed. Thirdly, the Statetpargues that even where a prosecution under

section 266 (b) (1) of the Criminal Code Imat been pursued, a private prosecution under
section 267 of the Criminal Collprotecting personal honour is available.Shalic v.

Denmark,” the Committee accepted, inf@imstances where a complaint under section 266 (b)
had not been pursued by the police, thar¢ogiirements of sectid?67 are different and a
petitioner should be expected to exhaust #itarnative and effgive remedy before

approaching the Committee.

4.3  On the merits, the State party argues tie petition discloses no violation of the
Convention. As to alleged vations of articles 2, 4 and 6ging from the processing and
assessment of the criminal complaints lodgeel tiorough treatment at the levels of police,
Regional Public Prosecutor and DPP fully met the State party’s obligation to take effective
action. The State party points out that tlen@ntion does not guarantee the specific outcome
on allegations of@nduct in breach of the Convention, but eateets out certain parameters for
the processing of such allegations. The State party’s authorities complied with their duty to
initiate a proper investigationnd carried it out with due diligee and expedition in order to
determine whether or not an act of racialcdimination took place. Upon such investigation,
some complaints - those against Mr. Rindad 8r. Warming concerning their conference
statements - were found to make out a casams$wver, while in others no basis for prosecution
was found.

4.4 For those cases for which it was determinedamptoceed further, the State party argues
that each result was the product of careful andgarowlividual investigabn and justified on the
merits of each complaint. In the case of the drawing allegedly distributed by Mr. Warming, the
police questioned both Mr. Warming and the jalist who had allegedly been offered the
drawing before concluding that there was no$#msi prosecution. The State party emphasizes
that the Convention does not requéneery investigation of evegase reported to the police to
result in prosecution, including, for exampfehe requisite proof is not available.

4.5  Concerning the DPP decision concerning Rétersen that the resources involved in a
prosecution would not be commensurate withphieishment expected, the State party observes
that the Regional Public Prosecutor procurécascript of the videotape of the television
broadcast and questionbts. Petersen, disclosing sufficient examination of the case. DPP
determined that Ms. Peterserarlier sentence of 20 November 2001 (20-day fines of DKr 300
for violating section 266 (b) (1)) would not havedm much more severe if the current complaint
had been included in that case, thus justg the DPP’s decision under section 89 of the
Criminal Code not to proceed. The State pardyp akcalls that her conference statements were
in the nature of a summary bér earlier trial andanviction. The case was thus examined in
accordance with the requirements of the Convention.

4.6  As to the decision that it was impossitdi@etermine the coext of Mr. Glistrup’s
statement, the Staterpanotes that the police questionad and the journalist involved and
procured a transcript of the tape of the tedmn broadcast, on which the alleged statement at
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the rostrum did not appear. The State party elesahat it is important for due process reasons
that evidence be of a certain probity before being put to the courts in criminal proceedings.
The withdrawal of charges in this case, haviegn found inadequate in evidentiary terms,
followed effective investigationonsistent with the Convention.

4.7  Concerning the decisions concerning Rindreasen and Mr. Sgrensen thatdttes reus

of the offence requiring statenterconcerning groups of perss on account of race, colour,

or national or ethnic origin hatbt been made out with usetefms such as “foreigners” and

“fifth columnists”, the State party points outtlsection 266 (b) clearly identifies the specific
groups to be covered. It points out that the 1@8fision of the High Court of Eastern Denmark
referred to by the petitioner found that the deation “guest worker” did fall within “a group

of persons”, within the meaning of sect@®6 (b). The Court emphasized, however, that
according to general understanding, that expsas$esignated a person living in Denmark of
South European, Asian or Africamigin, particularly YugoslavsTurks or Pakistanis. Unlike

the much broader terms at issue in the present case, therefore, this conclusion was possible as
designation was used to refer to persons origigdrom specific countriesThe finding that it

was impossible to establish that the terms tsellir. Andreasen and Mr. Sgrensen concerned a
specific group of people characterized by raceguglor national or ethaiorigin thus followed

an examination in accordance witte Convention’s requirements.

4.8  The State party argues that section 26Gapplied in practice and detailed in its
fourteenth and fifteenth periodic reports to the Committee, satisfies the State party’s obligation
under article 2 (1) (d) of the Convention telpibit and end, by appropriate means including
legislation, all racial discrimation. As to the portion of the complaint concerning the
petitioner’s inability to appeal the decision comieg Mr. Andreasen, the State party refers to

its submissions on admissibility concerning the available possibilities of a constitutional
complaint and a private prosecution unsglection 267 of the Criminal Code.

The petitioner’s comments on the State party’s submissions

5.1 By letter of 2 August 2004, the petitionesplites the State party’s submissions on
admissibility and reiterates his earlier submissions on the merits. On the possibility of a
constitutional complaint challenging the decisions of DPP and Ministry of Justice, he argues that
since the Ministry itself declared that he hadeseential, direct anddividual interest in the

case which would confer standing, it would not be correct to place an obligation on him to
pursue such a case and delay the possibility of a petition to the Committee. In any event, even i
a court found that he did hastanding, this would be futile, as the deadline for bringing a
prosecution (related to the Mimigts decision) has passed. Thumsyiolation ofarticles 4 and 6

of the Convention, no sanction careebe imposed on Mr. Andreasen.

5.2  Concerning a private prmaution under section 267 of teiminal Code, the petitioner
argues that, whether or not Mr. Andreasen’sstaint fell within the scope of that provision, a
court would reject such a claim on the basa tie had no essentidirect and individual
interest in the case. He thus again arguassitivould not be approjate to require him to
pursue such an avenue and delay a petition to the Committee.
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I ssues and proceedings before the Committee
Consideration of admissibility

6.1 Before considering any claims contaime a petition, the Committee on the Elimination
of Racial Discrimination musin accordance with rule 91 of itales of procedure, decide
whether or not it is adresible under the Convention.

6.2  On the issue of exhaustion of domestimedies, the Committee notes that the petitioner
confines his complaint to the handling of thengdaint made against MAndreasen, a case in
which he did appeal to the Ministry of Justice. The Committee thus need not address the
argument that the petitioner did not also applealadverse decisions in certain other cases,
though the Committee would note that there is nothorguggest that the Ministry’s decision of
lack of standing would have &e any different in those cases.

6.3  Turning to the State party’s argument that petitioner should ka initiated a private
prosecution under the general provisions ctiea 267 of the Criminal Code, the Committee
recalls that, in its Opinion iBadic,' it indeed required the petitioner in that case to pursue such a
course. In that case, however, the fadtotgside the scope of section 266 (b) of the

Criminal Code on the basis that the disputed comments were essentially private or were made
within a very limited circle; in that lighgection 267, which could capture the conduct in
question, complemented the scabgrotection of section 266 (Bhd was a reasonable course
more appropriate to the facts of that casethénpresent case, by contrast, the statements were
made squarely in the public arena, whicthis central focus of both the Convention and

section 266 (b). It would thus be unreasonablexpect the petitioméo initiate separate
proceedings under the general provisions ofige 267 after having unsuccessfully invoked
section 266 (b) of the Danish Criminal Code ispect of circumstancekrectly implicating the
language and object of that provision.

6.4  As to the State party's argument that juadiceview of the DPP and Ministry’s decisions
in the form of a constitutional application remained available, the Committee recalls that the
petitioner pursued his complaint through fowrdks of administrative decision-making in a
process lasting just weeks shoftwo years, with respect facts which were in the public
domain from the outset and which did najuge complex investigation. In those
circumstances, the Committee considers that thicagipn of further remedies in the courts at
the present time would be unreasonablyggkd within the meaning of article 14,

paragraph 7 (a), of the Convention. They thesd not be exhausted for the purposes of the
present complaint. The Committee notes, moreover, that the petitioner has questioned the
effectiveness of such an application, arguireg #s the deadline for prosecution had passed any
judicial decision on the legality of action takeould be devoid of practical effect for the
proceedings in question.

6.5 Inlight of the foregoing and in the absence of any other objection to the admissibility
of the petition, the Committee declares it admisséiid proceeds to the examination of the
merits.
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Consideration of the merits

7.1  Acting under article 14, paragraph 7 (d)the International Convention on the
Elimination of All Forms of Racial Disanination, the Committee has considered the
information submitted by the petitioner and the State party.

7.2  The Committee recalls that in its demmsbn the first petition presented by the
complainant it emphasized that the focus oéxamination was on stefaken on the basis of

the State party’s legislation,iprarily criminal, against the indidual actors alleged to have
personally engaged in an act of racial drmanation. Thus, in that case, it noted that

Ms. Andersen had been convicted fo tonduct she had personally engagédlimthe present
case, two speakers at the party conference egreicted and sentencéat violations against
section 266 (b) of the Criminal Colielndeed, one of those speakers was given a more severe
sentence after two earlier convarts with less severe sententmsoffences against section 266
(b). Meanwhile, a further speaker was nattar prosecuted on the basis that her sentence
would not have been materially greater in corgmer to what she had already incurred under an
earlier conviction under section 266 (b)Vith respect to another speaker’s statement, the
investigation carried out showdkt the statement alleged to have been made from the rostrum
had not in fact occurrel. It is against the background of the operation of the State party’s
criminalization of acts of statemtsnof racial discrimination, botin respect of instances outside
the present party conference as well as of statements made at the conference, that the merits of
the petition concerning resolution of the compiaigainst Mr. Andreasen must be considered.

7.3  The Committee recalls that Mr. Andreasen naftensive statements about “foreigners”

at the party conference. The Committee notes that, regardless of what may have been the
position in the State party in the past, a generaterée to foreigners does not at present single

out a group of persons, contrary to article thef Convention, on the basis of a specific race,
ethnicity, colour, descent, or national or ethnic origin. The Committee is thus unable to conclude
that the State party’s authorities reachethappropriate conclusioin determining that

Mr. Andreasen’s statement, in contrast to theenspecific statements of the other speakers at

the conference, did not amount to an act ofalatiscrimination contrarjo section 266 (b) of

the Danish Criminal Code. It also follows that the petitioner was not deprived of the right to an
effective remedy for an act of racial discrimiion in respect of Mr. Andreasen’s statement.

8. Nevertheless, the Committee considers itself obliged to call the State party’s
attention (i) to the hateful nature of the commeasdncerning foreigners made by Mr. Andreasen
and of the particular seriousnedssuch speech when made by political figures and, in this
context, (ii) to its genetaecommendation XXX, adopted at its sixty-fourth session, on
discrimination against non-citizens.

9. The Committee on the Elimination of Radidkcrimination, ating under article 14,
paragraph 7, of the Convention, is of the opmihat the facts before it do not disclose a
violation of the Convention.

[Done in English, French and Spanish, the Endksth being the originatersion. Subsequently
to be issued in Arabic, Chinese and Russian as part of the Committee’s annual report to the
General Assembly.]
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Notes
& Section 266 (b) of th€riminal Code stipulates:

“(1) Any person who, publicly or with thatention of widerdissemination, makes a
statement or imparts other informationwlkiich a group of people are threatened,
insulted or degraded on account of their racdour, national or ethnic origin, religion,
or sexual inclination shall be liable tdiae or to imprisonment for any term not
exceeding two years.

“(2) When the sentence is meted out, the fact that the offence is in the nature of
propaganda activities shall be considered an aggravating circumstance.”

® The form of the statements is as reported in the criminal complaints to the police lodged by the
Documentation and Advisory @&e on Racial Discrimination.

¢ Section 721 (1) of the Administiion of Justice Act provides:
“Charges in a case may be withdrawn in full or in part in cases:
“()  Where the charge has proved groundless;

“(iiy  Where further prosecution cannabyway be expected to lead to
conviction of the suspect; or

“(iii)  Where completion of the case will &il difficulties, costs or trial periods
which are not commensurate with the significance of the case and with the
punishment, the imposition of which can be expected in case of
conviction.”

4 bid.

¢ Section 722 (1) (iv) of the Administration difistice Act provides that: “Prosecution in a case
may be waived in full or in part in cases ... where section 89 of the Criminal Code is applicable
when it is deemed that no punishment or onlynaignificant punishment would be imposed and
that conviction would not otherwasbe of essential importanceSection 89 provides: “Where a
person already sentenced [for another offersc&und guilty of another criminal offence
committed prior to the judgment, an additional sentence must be imposed provided that
simultaneous adjudicationauld have resulted in a more severe sentence.”

" Quereshi v. Denmark (No. 1), case No. 27/2002, Opinion adopted on 19 August 2003.

9 Section 267 of the Criminal Code providégl) Any person who violates the personal honour

of another by offensive words or conduct ombgking or spreading allegations of an act likely

to disparage him in the esteem of his fellow citizens, shall be liable to a fine or imprisonment for
any term not exceeding four months.”
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" Case No. 25/2002, Opinion adopted on 25 May 2002.
" Ibid.

I See para. 2.18, supra

“ See para. 2.15, supra

' See para. 2.13, supra.

™ Ibid.
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B. Sixty-seventh session
Opinion concerning
Communication No. 30/2003

Submitted by: The Jewish community of Oslo; the Jewish community of
Trondheim; Rolf Kirchner; Julius Reel; the Norwegan Antiracist
Centre; and Nadeem Bijtepresented by counsel,
Mr. Frode Elgesen)

Alleged victim(s): The petitioners
Sate party: Norway
Date of communication: 17 June 2003

The Committee on the Elimination of Racial Discrimination, established under article 8
of the International Convention on the Elimiioa of All Forms ofRacial Discrimination,

Meeting on 15 August 2005,
Adopts the following:
OPINION

1. The authors of the communication, dat&dJune 2003, are Mr. Rolf Kirchner, born

on 12 July 1946, leader of the Jewish community in Oslo, Mr. Julius Paltiel, born on 4 July 1924,
leader of the Jewish community in Trondheand Nadeem Butt, born on 16 June 1969, leader

of the Norwegian Antiracist Centre (NAC). They claim to be victims of violations by Norway of
articles 4 and 6 of the Conventiomhey are represented by counsel.

Thefacts as presented

2.1  On 19 August 2000, a group known as the “Bootboys” organized and participated in a
march in commemoration of the Nazi leader Rttiass in Askim, near Oslo. Some 38 people
took part in the march, which wasuted over 500 m through the centre of Askim, and lasted

five minutes. The participants wore “semi-military” uniforms, and a significant number

allegedly had criminal convictions. Many of the participants had their faces covered. The march
was headed by Mr. Terje Sjolie. Upon reachirggtbwn square, Mr. Sjolie made a speech, in
which he stated:

“We are gathered here to honor our greab hBudolf Hess, for his brave attempt to save
Germany and Europe from Bolshevism andryeduring the Second World War. While
we stand here, over 15,000 Communists and dgerd are gathered at Youngsroget in a
demonstration against freedarhspeech and the white racBvery day immigrants rob,
rape and kill Norwegians, every dayr people and country are being
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plundered and destroyed by the Jews, who suclcountry empty of wealth and replace

it with immoral and un-Norwegian thoughts. We were prohibited from marching in Oslo
three times, whilst the Communists did not emerd to ask. Is this freedom of speech?

Is this democracy? ...

“Our dear Fuhrer Adolf Hitler and Rudolf KHg sat in prison for what they believed in,
we shall not depart from their principlesdaheroic efforts, on the contrary we shall
follow in their footsteps and fight for what we believe in, namely a Norway built on
National Socialism .. 2

2.2  After the speech, Mr. Sjolie asked for aute’s silence in honour of Rudolf Hess. The
crowd, led by Mr. Sjolie, then peatedly made the Nazi salated shouted “Sieg Heil”. They
then left.

2.3  The authors claim that the immediate effe¢chefmarch appeared to be the founding of a
Bootboys branch in nearby Kristiansand, and thiathe next 12 months the city was “plagued”
by what the authors describe as incidents of violence directed against Blacks and political
opponents. They further state that, in the @s&a, the march appears to have given the
Bootboys confidence, and that there was an incried®azi” activity. Several violent incidents
took place, including the murder by stabbom26 January 2001 of a 15-year-old boy,
Benjamin Hermansen, who was the son of ar@iian man and a Norwegian woman. Three
members of the Bootboys were later chargadl @nvicted in connection with his death; one
was convicted of murder with aggravating aimstances, because of the racist motive of the
attack. The authors state that he and orteebther persons convicted in this case had
participated in the march on 19 August 2000.

2.4 The authors state that the Bootboys hawepatation in Norway for their propensity to
use violence, and cite 21 partiauinstances of both threats and the use of violence by the

Bootboys between February 1998 and February 282 Sjolie himself is currently serving a
term of imprisonment for attempted murder in tielato an incident in which he shot another
gang member.

2.5  Some of those who witnessed the comnrativee march filed a complaint with the

police. On 23 February 2001, the District AttorredyOslo charged Mr. Sjolie with a violation

of section 135a of the Norwiegn Penal Code, whiicprohibits a person from threatening,

insulting, or subjecting to hatred, persecution or contempt any person or group of persons
because of their creed, race, colour, or national or ethnic origin. The offence carries a penalty of
a fine or a term of imprisonment of up to two years.

2.6  On 16 March 2001, Mr. Sjolie wacquitted by the Halden City Court. The prosecutor
appealed to the Borgarting Court of Appeal, vehiglr. Sjolie was convietd of a violation of
section 135a because of the references in hechpe Jews. The Court of Appeal found that, at
the least, the speech had to be understoad@pting the mass extermination of the Jews, and
that this constituted a®fiation of section 135a.

2.7  Mr. Sjolie appealed to the Supreme Gown 17 December 2002, the Supreme Court,
by a majority of 11 to 6, overturned the conviatidt found that penalizing approval of Nazism
would involve prohibiting Nazi organizations, whi@ considered would be incompatible with
the right to freedom of speeBhThe majority also considered that the statements in the speech
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were simply Nazi rhetoric, and did nothing radhan express support for National Socialist
ideology. It did not amount to approvaltbe persecution and mass extermination of the

Jews during the Second World War. It heldttthere was nothing that particularly linked

Rudolph Hess to the extermination of the Jews; ntitaimany Nazis denied that the Holocaust

had taken place; and that it was not known vidatSjolie’s views on tts particular subject

were. The majority held that the speech contained derogatory and offensive remarks, but that no
actual threats were made, nor any instructiorcatoy out any particular actions. The authors

note that the majority of the Court consideegticle 4 of the Convention not to entail an

obligation to prohibit the dissemination of idedgacial superiority, contrary to the

Committee’s position as set out in general recommendation XV.

2.8  The authors claim that the decision w@lve as a precedent in cases involving

section 135a of the Penal Coded that it will henceforth ndite possible to prosecute Nazi
propaganda and behaviour such as occurradglthhe march of 19 August 2000. Following the
Supreme Court decision, tiérector of Public Prosecutions exgssed the view that, in light of
the Supreme Court’s decision, Norway wouldalsafe haven for Nazi marches, due to the
prohibition on such marches meighbouring countries.

The complaint

3.1  The authors contend that they are victimgi@gtions by the $tte party of articles 4

and 6 of the Convention. They allege tlaasta result of the Supreme Court’s judgement

of 17 December 2002, they were not afforgestection against the dissemination of ideas

of racial discrimination and hatred, as welirgtement to such acts, during the march

of 19 August 2000; and that they were not affordedmedy against this conduct, as required by
the Convention.

Satus as victims

3.2  The authors argue that they are victimthefabove violations because of the general
inability of Norwegian law to protect them adequately against the dissemination of anti-Semitic
and racist propaganda, anditament to racial discriminain, hatred and violence. They

concede that the Committee has not previoustitha opportunity to consider the concept of
“victim” in this context, but submit that tHt@ommittee should adopt the approach of both the
Human Rights Committee and the European Court of Human Rights. They state that the
“victim” requirement in the Intaational Convention on the Elimitian of All Forms of Racial
Discrimination, the Internatioh&ovenant on Civil and Political Rights and the European
Convention on Human Rights is in@d in equivalent terms, asdbmit that the Human Rights
Committee and the European Court have recogrimgdoy the mere existence of particular
domestic laws, a person’s rights may be direatfgcted in a way that results in their becoming

a victim of violations. Reference is made to the decisions of the Human Rights Committee in
Toonen v. Australia® andBallantyne et al. v. Canada, and the decision of the European Court

of Human Rights iDudgeon v. United Kingdom.® In theToonen case, the Human Rights
Committee held that the author could claim to be a victim of a violation of his right to privacy,
even though he had not been prosecuted, becditise existence of a provincial law that
criminalized sexual relations between consenting male adults. An analogous result was reached
by the European Court in tiudgeon case. Similarly, iBBallantyne, a case involving the
prohibition in Quebec of the use of the Eniglianguage in public odbor advertising, the

Human Rights Committee found that the author da@ldim to be a victim, although he had not
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been prosecuted under the relevant legislatidre authors claim thalhese cases demonstrate
that the “victim” requirement may be satisfiedd&iymembers of a partitar group, as the mere
existence of a particular legal regime may directly affect the rights of the individual victims
within the group. In this instance, the autharatend that they, together with any other Jews,
immigrants, or others facing an imminent risksaffering racial discrimination, hatred or
violence can claim to be victims of vitilens of articles 4 and 6 of the Convention.

3.3  The authors submit that they are victmoswithstanding the aence of any direct
confrontation with the participants in the march. In this regard, it must be recalled that the
Convention is concerned not only with the dissextiom of racist ideas as such, but also the
effects of this (art. 1, para. 1). Further, it w@ltely be the case that racist views are imparted
directly to persons of the race concerné@dmll usually be the case that the views are
disseminated to like-minded peoplé article 4 were not to be rean this context, it would be
rendered ineffective.

3.4  The authors also refer to decisions of theogeian Court of Human Rights that recognize
the right of a potential victim to bring a clamgainst alleged human rights violation. In
Campbell and Cosans v. United Kingdom,” the Court held that a lseolboy could claim to be a
victim of a violation ofarticle 3 of the Convention owing tbhe use of corporal punishment as a
disciplinary measure at the schbe attended, even though hmbkelf had never been subjected
to it. The general threat of being subjecteduoh treatment was sufficient to substantiate his
claim of being a “victim”. Thewuthors contend that the existence of violent Nazi groups in
Norway, together with the state of Norweglaw after the Supreme Court judgement in the
Solie case, entail a real and imminent risk of being exposed to the effects of dissemination of
ideas of racial superiority and incitementaaial hatred and violence, without their being
protected or provided with a remedy, aguieed by articles 4 and 6 of the Convention.

3.5  The authors further state thatany event, they have already been personally affected by
the alleged violations. The march and speeébrred to had a serious adverse effect on

Mr. Paltiel, who survived a concentration camp during the war, and who has previously had
threats made on his life because of his edacatiwork. The same considerations apply to

Mr. Kirchner, whose family was also deeply afegtby the persecution of Jews during the war.

In addition, the petitioners that aveganizations are dirdgtaffected, as it is said that they will

no longer be able to rely on the protection @f ldaw in conducting their work. They argue that
the Supreme Court’s decision harm®r the task of protecting against the effects of racist
advocacy to private organizatigrand creates new responsibilities those who are the targets

of the racial discrimination.

Exhaustion of domestic remedies

3.6 The authors submit that there are no avaldbmestic remedies b exhausted. The
decision of the Supreme Court is final and there is no possibility of appeal.

On the merits

3.7 In relation to the merits of the claithe authors refer to the Committee’s general
recommendation XV, paragraph 3, which requireseStparties to penakzour categories of
misconduct: dissemination of ideas based on raag@riority or hatredncitement to racial
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hatred; acts of violence against any race; and incitement to such acts. They consider that the
decision of the Supreme Court is incompatiblth the Committee’s general recommendation in
relation to article 4 in this regard.

3.8  The authors note that, in the Committee’s kating observations on Norway'’s fifteenth
periodic report, it noted that the prohibition on dies®tion of racial hatred is compatible with
the right to freedom of speech; article 20 of the International Covenant on Civil and Political
Rights stipulates the same. The authoveke paragraph 6 of general recommendation XV,
which states that organizations which promote and incite racial discrimination shall be
prohibited, and submit that the State party’s allefgdure to meet these requirements has been
noted with concern by the Committee on previous occa8idrtse authors submit that it is fully
acceptable for a State party to protect democratic society against anti-democratic propaganda.
In particular, they state that there is no basigiHe Supreme Court’s conclusion that article 4 of
the Convention does not requiratets parties to penalize theskmination of ideas of racial
superiority, given the Committee’s clear position on this issue.

3.9  The authors contend thaetS8upreme Court underestimated ttanger of what it termed
“Nazi rhetoric”, and that the object of article 4 is to combat racism at its roots. As the Supreme
Court minority pointed out, Mr. Sjolie’s speech accepted and encouraged violent attacks on
Jews, and paid homage to their mass externoimahiring the Second World War. In particular,
the declaration that the group would follow ie tNazis’ footsteps and fight for what they

believed in had to be understood as an acceptarar@dhcitement to violent acts against Jews.
The use of the Nazi salute made clear thatgathering was not peaceful, and, given the
Bootboys’ record of violence, the commemoratiarch was frightening and the incitement

to violence evident.

3.10 The authors state that, in light of 8igpreme Court’s decision, section 135a of the
Penal Code is unacceptable as a standard doeqiron against racism. They therefore argue
that the State party violated article 4 of then@ention, and consequentliplated article 6, as
the legal regime laid down by the Supreme Caoadessarily implies that no remedies, such as
compensation, can be sought.

Observations by the State party

4.1 By note dated 3 October 2003, the Stattymdnallenges the admissibility of the
communication and requests that the Committee address the question of admissibility separately
from the merits.

4.2 It submits that the authors’ communication amounts aetampopularis, the aim of

which is to have the Committeseseess and evaluate the relatiopdbetween section 135a of the
Penal Code, as applied by the Supreme Coutaatcle 4 of the Convention. The State party
considers that issues of such a generalraatte best dealt with by the Committee under the
reporting procedure. It notes that the Comeeittecently addressed this very issue when
considering the sixteenth report of the State party; the Committee had noted with concern that
the strict interpretation of section 135a may emter all aspects of article 4 (a) of the

Convention and invited the State party to revibig provision and provide information to the
Committee in its next periodic repSrtThe State party submits that it is currently preparing a
White Paper on proposed amendments to@edid0 of the Constitution, which guarantees
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freedom of speech, and the scopsection 135a of the Penal Codghe State party assures the
Committee that its concluding observations will be a weighty consideration in considering
relevant amendments to these provisions.

4.3  The State party submits that neitherka&ish Communities ddslo and Trondheim, nor

the Antiracist Centre, can be considered “groafpsdividuals” for the purposes of article 14,
paragraph 1. The Jewish Communities aligiceis congregations comprising numerous
members. The Antiracist Centre is a non-gowgental organization which seeks to promote
human rights and equal opportiyniand conducts research on saciand racial discrimination.

The State party submits that, whilst the jurisprudence of the Committee is silent on this issue, a
“group of individuals” should be understoodrasaning a group of which every individual

member could claim to be a tiim of the alleged violation. Wha significant is not the group

per se, but those individuals who comprise itis the individuals, rather than the groups, who
have standing.

4.4  Inrelation to the individual authors, Mkirchner, Mr. Paltiel and Mr. Butt, the State

party contends that they have rahausted domestic remedies. It refers to the decision of the
Committee in the case ®OEM and FASM v. Denmark, where it noted that the petitioners had
not been plaintiffs in any domestic proceedirags] considered that it was a “basic requirement
of admissibility” that domestic remedies be exhausted “by the petitioners thems$ehtes”.

State party notes that none of the individual petitioners in the present case was a party to the
domestic proceedings leading to the Suprem&i®oudgement, and that the only complaint
about the incident to the police was made bycallpolitician in the town of Askim. It states

that the petitioners have not filed any complaints with the domestic authorities or made any
requests for protection.

4.5  The State party contends that the authgesot “victims” for the purpose of article 14,
paragraph 1. There have only been two instances in which the Committee has appeared to find
that article 4 gives rise to amdividual right, capable of being invoked in the context of a
communication under article 14 o&tiConvention. In both of thesases, the racist expressions
had been directed specifically the petitioners in questiomdhad involved adverse effects on

their substantive rights under article 5. Bytrast, none of the petitioners in this case was

present when the remarks were made during the commemorative march. They were not
personally targeted by the remarks, nor have spegified how, if at all, their substantive rights
under article 5 were affected by the comment8iofSjolie. Accordingly, the State party

contends that the authors are not victimse purpose of artie 14, paragraph 1.

Comments by the petitioners

5.1 In comments on the State party’s subroissiof 2 December 2003, the authors contend

that the communication is truly individual in naturéhey state that, in any event, the issue of
inadequate protection against racist speechruartiele 4 had been an issue in the Committee’s
dialogue with the State party for some time, and that the concerns expressed by the Committee |
its concluding observations have had little impact on the State party.

5.2  The authors reiterate that the Jewism@uinities and the Antiracist Centre should be
considered “groups of individuals” for the purpagerticle 14 of the Convention, and that they
have standing to submit communications to the Committee. They note that there is nothing in
the wording of article 14 which supports the intetption that all membsrof the group must be
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able to claim victim status on their own. If suchtrict reading werapplied, the words “groups

of individuals” would be deprivedf any independent meaning. They contrast the wording of
article 14, paragraph 1, with the corresponginavision in the Optional Protocol to the
International Covenant on Civaind Political Rights (art. 1), which provides that only individuals
may submit complaints for consideration by the Human Rights Committee. They contend that
the expression “groups of individuals”, whateutsrouter limits may be, clearly covers entities
that organize individuals for a specific, comnpurpose, such as congregations and membership
organizations.

5.3  As to the requirement of exhaustion of daimeemedies, the authors claim that, in light
of the judgement of the Supreme Court, anyllpgaceedings taken by them in Norway would
have no prospect of success. They invoke asaecdf the European Court of Human Rights to
the effect that the obligation to exhaust domestisedies did not apply in circumstances where,
owing to an authoritative interpretation of the law by domestic judicial authorities, any legal
action by the petitioners would be pointlésghey argue that the same approach should be
adopted by the Committee in reatito article 14 of the Convention. Thus, even if the authors
had not exhausted domestic renesdithe Supreme Court dispethséth this requirement by
handing down a final and authoritativeédrpretation of the relevant law.

5.4  On the State party’s submission that theynot “victims” for the purpose of article 14,

the petitioners reiterate thatiate 4 guarantees to individiseand groups of individualsraght

to be protected against hate speech. Failurddodaadequate protection against hate speech is
of itself a violation of the individual rights &hose who are directly affected by the State’s

failure to fulfil its obligations. They reiterate that, just as a person’s status as a potential victim
may arise when people are formally required to breach the law in order to enjoy their rights, so
too may it arise where the domestic law opart's decision impedes the individual’s future
enjoyment of Convention rights. They furtlstate that, in the present case, the individual
authors are public figures and leaders of their respective Jewish communities, and therefore
potential victims of violationsf the Convention. Mr. Paltiel baeceived death threats by
neo-Nazi groups in the past. However, the intermtro€le 4 is to fight racism at its roots; there

is a causal link between hate speech of the typge by Mr. Sjolie anderious violent racist

acts. Persons like Mr. Paltiel are seriously affebtethe lack of protection against hate speech.
It is submitted that all the authors belongytoups of obvious potentigictims of hate speech,
against which Norwegian law affords no protectidiney claim that there is a high degree of
possibility that they will be adversely affectied the violation of artie 4 of the Convention.

5.5 In a further submission dated 20 Febyu004, the petitioners draw the Committee’s
attention to the third report of the Europ€&aemmission against Racism and Intolerance (ECRI)

on Norway, dated 27 June 2003. In this reportRE€ated that Norwegian legislation did not
provide individuals witradequate protection against racist esgron, particularly in light of the
Supreme Court’s judgment in tolie case. ECRI recommended that Norway strengthen
protection against racist expression through relevant amendments to its Constitution and criminal
law.

Committee' srequest for clarification from the State party

6.1  Atits sixty-fourth session, the Committee instedl the Secretariat seek clarification
from the State party as to whether, under Norwegian law, any of the petitioners could have
requested to become a party to the criminal proceedings instituted after the remarks made by
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Mr. Sjolie on the occasion of the march of thetBooys” and, in the affirmative, to clarify

whether intervention by the petitioners as third parties would have had any prospect of success.
The request for clarification was sent to 8tate party on 3 March 2004; it was also transmitted

for information to the petitioners.

6.2 By letter of 19 June 2004, the petitionmwbmitted that they had no possibility of
participating in the criminal proceedings that had been instigated in relation to the “Bootboys”
march; they also added that they had not sedf@any pecuniary loss which could form the basis
of a civil claim.

6.3 In its submission dated 19 August 2004, tlaeeSparty advised that the petitioners were
not at liberty to institute private criminal pr@edings or to join the public prosecution against

Mr. Sjolie for alleged breached section 135a. However, it submits that the lack of such a
possibility has no bearing on the question of whether the petitioners had exhausted domestic
remedies, and states that the present case is indistinguishable from the Committee’s decision in
POEM and FASM v. Denmark, referred to in paragraph 4.3 above, where the Committee had
found the communication in question to be inaghifule, as none of the petitioners had been
plaintiffs in the domestic proceedings. That8tparty submits that there is no significant
difference between Norwegian and Danish criminal procedure law as regards the possibility of
instituting private criminal proceedings or joigia public prosecution of racist expression. In

the Danish case, as in the instant casecah@nunication was admissible because the petitioners
did not take any procedural steps to securedneiction of the alleged perpetrator. In the

Danish case, as in the present case, the petitioners had not filed complaints with the police.
None of the petitioners took anyeps to address the statementMof Sjolie before presenting

their communication to the Committee, some three years after the comments were made. The
State party submits that there is no basdistinguish the present case from the Committee’s
earlier decision in the Danish case.

6.4  The State party further submits that tidividual petitioners, and most likely the Jewish
Communities, could havded proceedings against Mr. Sjolier criminal defamation, which is
open to persons who feel targeted by dextigg or defamatory speech under articles 246

and 247 of the Criminal Code. Had they done, tihis petitioners could ka joined their action

for criminal defamation to the criminal proceedings already under way against Mr. Sjolie. The
petitioners could thereby hatad an impact on the proceeding/Nhile sections 246 and 247

are not directed specifically against discriminatitwey are applicable also to racist statements.
In its decision irBadic v. Denmark,* the Committee noted that the notion of an “effective
remedy” for the purposes of article 6 of then@ention is “not limited to criminal prosecutions
based on provisions which specifically, expressid exclusively penalize acts of racial
discrimination”. It extends to “a general provision criminalizing defamatory statements, which
Is applicable to racist statemts”. The Committee stated iretkame decision that “mere doubts
about Ithe effectiveness of available civilnedies do not absolve a petitioner from pursuing
them”.

6.5 Finally, the State party submits thetpuld the Committee deck the communication
admissible and consider it on the merits, it shaaldr in mind that the Government is proposing
significant enhancements of the protection &by section 135a, atidat a White Paper has
been presented to Parliament on possiblermiments to section 100 of the Norwegian
Constitution. It is too early to inform about thetcome of the legislatesprocess, and the State
party will elaborate further upon this in the couo$és next periodic report to the Committee.
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6.6 In their reply dated 22 August 2004, the petitioséate that the Danistase referred to

by the State party is distinguishable from theinavase, as the criminal proceedings in that case
had been discontinued by the police, without actyon being taken by the authors to press civil

or criminal proceedings against the alleged pegtor. In the present case, Mr. Sjolie’s

comments were held by the Supreme Court to be protected by the constitutional right to freedom
of speech, and consequently any action by the authors would be futile. They further submit that
the applicability of defamation law to racist speech is an unresolved issue in Norwegian law, and
for this reason defamation laws are not invokeckises dealing with racist speech. They state

that it would have been untenable for the awthorseek to consolidate defamation proceedings
with the criminal proceedings instituted by thehauities; they are not aware of this ever having
happened before.

Decision on admissibility

7.1  Atits sixty-fifth and sixty-sixth sessiorise Committee considered the admissibility of
the communication.

7.2  The Committee noted the State party’s sgbman that the authors had not exhausted
domestic remedies because none of them conguldo the authorities about Mr. Sjolie’s

conduct; reference was madelie Committee’s decision in tHOEM and FASM case.

However, as the authors pointed out, B@EM and FASM case involved criminal proceedings

which were discontinued by the police, withouy action being taken on the part of the authors

to have the proceedings reinstigated. Thegmiesase involved an autlitative decision by the
highest Norwegian court to acquit a person accused of racist statements. In the former case, the
authors could have taken the initiative to protest the decision by the police to discontinue the
criminal proceedings, but did not. In the present case, the authors had no possibility of altering
the course of the criminal proceedings. FurtMr. Sjolie had now been acquitted and cannot

be retried. The Committee further noted that, in answer to the question asked of it by the
Committee during its sixty-fourth session, the Sgatety confirmed that the authors could not

have requested to become a party to the crinpirgdeedings against Mr. Sjolie. The State party
submitted that the authors could have taken defamation action against Mr. Sjolie. However, the
authors contended that the apption of defamation laws tacist speech was an unresolved

issue in Norwegian law, and the Committee was not in a position to conclude that such
proceedings constituted a useful and effeafiomestic remedy. In the circumstances, the
Committee considered that there were no effective domestic remedies to be exhausted, and that
accordingly no barrier to admissibility arose in this regard.

7.3  The authors claimed that they were “victims” of alleged violations of articles 4 and 6 of
the Convention because of the general inabilithofwegian law to protect them against the
dissemination of anti-Semitic and racist propagard@y also claimed that they were “victims”
because of their membership of a particular graupotential victims; thauthors, together with
any other Jews or immigrants, faced an imminesit off suffering racial discrimination, hatred

or violence. They referred in particular t@ glurisprudence of other international human rights
bodies to support their argument. They invokeeldecision of the Human Rights Committee in
the case ofoonen v. Australia, where the very existence of a particular legal regime was
considered to have directly affected the authoghbts in such a way as to give rise to a violation
of the International Covenant onviiand Political Rights. They also referred to the decision of
the European Court of Human RightQpen Door and Dublin Well Women v. Ireland, in

which the Court found certain authors to be tims” because they belonged to a class of
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persons which might in the future be adversely affected by the acts complained of. Similarly, in
the present case the authors stated that, following the decision of the Supreme Court, they are a
risk of being exposed to the effects of thesdmination of ideas oacial superiority and

incitement to racial heed, without being afforded adequat®tection. They also submitted that

the decision contributed to an atmosphere in tvhicts of racism, includingcts of violence, are

more likely to occur, and in this regard theferesd to specific incid&s of violence and other

“Nazi” activities. The Committee agreed with the authors’ submissions; it saw no reason why it
should not adopt a similar approach to the conoéfvictim” status as was adopted in the

decisions referred to above. It considered, tinathe circumstances, the authors had established
that they belong to a category of potential victims.

7.4  The Committee did not consideettact that three of the #hors are organizations posed
any problem to admissibility. As has been dotaticle 14 of the Conveon refers specifically

to the Committee’s competence to receive complaints from “groups of individuals”. The
Committee considered that to interpret this provision in the way suggested by the State party,
namely to require that each individual withire group be an individual victim of an alleged
violation, would be to render meaningless igierence to “groups of individuals”. The
Committee had not hitherto adopted such atsaipproach to these words. The Committee
considered that, bearing in mind the nature of the organizations’ activities and the classes of
person they represent, they too satistiesl“victim” requirement in article 14.

7.5 On 9 March 2005, the Committee thereforeated the communication admissible.
State party’s submissions on the merits

8.1 By a communication of 9 June 2005, theeSpatrty submits that there has been no
violation of articles 4 06 of the Convention. It states thabnsistent with the provisions of the
Convention, section 135a of the Meegian Penal Code must bedrpreted with due regard to
the right to freedom of expression. ThatStparty’s obligation to criminalize certain
expressions and statements must be balaagaitist the right to freedom of expression, as
protected by other international human rights instrum@nits the present case, the Norwegian
Supreme Court carefully assessed the case falpwifull hearing, including arguments on the
requirements of the relevant international instratse It concluded that the proper balance of
these rights resulted in there being no violatbsection 135a in the present case, a conclusion
which the Court considered to be consisteith the State party’s obligations under the
Convention, taking account of the “due retjeclause in article 4 of the Convention.

8.2 For the State party, States must enjoy a imafgappreciation in balancing rights at the
national level, and that this mamghas not been overstepped in the present case. The majority of
the Supreme Court found that 8en 135a applied to remarks ofiestinctly offensive character,
including remarks that incite @upport violations of integgitand those which entail a gross
disparagement of a group’s human dignity. Th¢onity considered that the remarks had to be
interpreted in the light of the context in which they were made and the likely perception of the
remarks by an ordinary member of the audiéhdée State party submits that the Committee
should give due respect to the Supreme Countéspretation of these remarks, since it had
thoroughly examined the entire case.
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8.3  The State party submits that the Conmaei general recommendation XV should be
interpreted as recognizing that the application of article 4 requires a balancing of the right to
freedom of expression against the rigghprotection from racial discrimination.

8.4  The State party notes the Committee’s decigianthe authors belong to a “category of
potential victims”; to the extent that the authors are “potential victims”, the State party draws
attention to recent changes in Norwegian law which strengthen legal protection against the
dissemination of racist ideas. It argues,thatowing the adoption of recent changes to

section 100 of the Constitution asdction 135a of the Penal Cotlee authors can no longer be
considered “potential victims” agfcial discrimination contraryp the Convention; any possible
violation could only relate to the peripdeceding the adoption of these amendments.

8.5 A completely revised version of sectil00 of the Constitution entered into force

on 30 September 2004, affording thelRaent greater scofe pass laws against racist speech,
in conformity with its obligations under inteti@nal conventions. PBament has since used

this new power to amend section 135a of the Péade to provide thatacist remarks may be
subject to prosecution even if they are not disseminated among the public. Racist statements
made negligently are now also proscribéatent need not be proved. The maximum
punishment has been raised from two to tlyesas’ imprisonment. The balance between

section 135a and freedom of speech, however, baugteighed by the courts in each case.
According to the State party, these recent amendments contradict the authors’ assertion that the
verdict in the§olie case would serve as a precedent, and that it will be more difficult to
prosecute dissemination of ideas of racist discrimination and hatred. The State party further
refers to the adoption of aweDiscrimination Act, which inorporates the Convention and
provides criminal sanctions for seus cases of incitemeto or participadbn in discrimination,

thus supplementing the new provisions of secti8ba. The Government is also developing a
new Mandate of Anti-Bicrimination Ombudsman to monitand enforce these new provisions.

8.6  The State party submits that, in light & #tbove changes in tl¢ate party’s laws and
their effect on the authors as “potential victinthe Committee should reconsider its decision on
admissibility, pursuant to rule 94, paragraph 6, ofutes of procedure, #&tast as far as the
communication raises questions regarding threege legal effects of the Supreme Court’s
judgement.

8.7  Finally, the State party notes that ththars have not identified how the remarks of
Mr. Sjolie have had adverse effects on their yment of any substantive rights protected by
article 5 of the Convention.

Authors commentson State party’s submissions on the merits

9.1 In their comments on the State party’smsigisions dated 4 July 2005, the authors invoke
their earlier submissions, in which issues relating to the merits were addressed. They emphasize
that it remains undisputed that, under Norwegiandaw presently stands, only three of the four
relevant categories of racial discrimination referred to in article 4 of the Convention are
penalized; contrary to artickand general recommendation Xdfssemination of ideas based

on racial superiority or hatred may go unpunished.
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9.2 In relation to the State party’s requiestthe Committee to reopen the question of
admissibility of the complaint, the authors state that the Committee must review and assess the
communication on the basis of the facts at theenad time, and not on the basis of legislation
adopted subsequently. In any event, the nggletion has not addssed the authors’ main
concern, namely the failure of the law to milse all relevant cagories of misconduct under

the Convention; thus the duairs remain potential victims.

9.3 In respect of the “due regard” clause itich 4, the authors maintathat penalizing all

four categories of misconductakearly compatible with any international principle of freedom

of speech. For them, the Committee must uladterits own interpretation of the impugned
statements, rather than defer to the intégti@n adopted by the Norwegian Supreme Cburt.

In characterizing the speeche authors note that Hess weaasll known as Hitler's deputy and
confidant, instrumental in the development of the Nuremberg laws. They maintain that, as the
minority of the Supreme Court found, anyonéhna basic knowledge éfitler and National
Socialism would have understobtt. Sjolie’s speech as atceptance and approval of mass
violence against Jews in the Nazi era.

9.4  The authors refer to jurisprudencehs European Court and the Human Rights
Committee, both of which haveeorded racist and hateegeh little protection under the

freedom of speech provisions of their respective conventiohscording to the authors, the role

of the “due regard” clause is to protect tbee of the media in imparting information about

issues of public importance,quided the objective is not advocacy of racial hatred. It is
submitted that the State party offers a much broader level of protection to hate speech than
standards established in international case law. The authors further state that the Supreme Cou
decision in the§olie case is already having a significant effect as a precedent, despite the entry
into force of the new legislation. They prdeia decision by the Oslo police dated 31 May 2005
not to prosecute the leader of a neo-Nazi mirgdion, in relation to statements made to the

effect that Jews had killed millions of “hisque”, that Jews shoulde “cleansed”, and were

“not human beings” but “parasites”. The poldr®pped the case with explicit reference to the
Solie case.

9.5  The authors further submit that invoking ttee of speech for racist and discriminating
purposes amounts to an abuse of the right of m#iom. They reiterate that the balance between
freedom of speech and protectioom hate speech following tt&olie decision is such that

persons are afforded protection only against the most distinctive and offensive remarks, entailing
severe violations of a group’s dignity.

9.6 Finally, the authors note that Norway doesprohibit racist organizations and that the
Supreme Court in th§olie case built on the view that such a ban would be unacceptable,
contrary to the Committee’s generacommendation XV, paragraph 6.

Consideration of the merits

10.1 Acting under article 14, paragraph 7 ¢d)the International Convention on the
Elimination of All Forms of Racial Disanination, the Committee has considered the
information submitted by the petitioners and the State party.
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10.2 Inrelation to the State party’s requeat the Committee should reconsider its decision

on admissibility pursuant to rule 94, paragraph 6tsofules of procedure in the light of recent
legislative changes, the Committee considers that it must review and assess the communication
on the basis of the facts as they transpired at the material time, irrespective of subsequent
changes in the law. Further, the authors haferred to at least one incident following the

recent amendments to the relevant legislation where the judgemen§aoltbease was

apparently interpreted as a bathe prosecution of hate speech.

10.3 The Committee has noted the State party’smi@son that it should give due respect to

the consideration of th§olie case by the Supreme Court, which conducted a thorough and
exhaustive analysis, and that States shouldfbedad a margin of gpreciation in balancing

their obligations under the Convention with the dotprotect the right to freedom of speech.

The Committee notes that it has indeed fully talkecount of the SupraarCourt’s decision and

is mindful of the analysis contained therein. However, the Committee considers that it has the
responsibility to ensure the coherence of thejmetation of the provisianof article 4 of the
Convention as reflected in igeneral recommendation XV.

10.4 Atissue in the present case is whethesthtements made by Mr. Sjolie, properly
characterized, fall within any of the categories of impugned speech set out in article 4, and if so,
whether those statements are protected by the feigard” provision as it relates to freedom of
speech. In relation to the characterization of the speech, the Committee does not share the
analysis of the majority of the members of 8wgoreme Court. While the content of the speech
IS objectively absurd, the lack of logic of part@utemarks is not releaito the assessment of
whether or not they violate article 4. In thaucse of the speech, Mr. Sjolie stated that his
“people and country are being plundered and dgstrdy Jews, who suck our country empty of
wealth and replace it with immoral and un-Norwegian thoughts”. He then refers not only to
Rudolf Hess, in commemoration of whom the gire@as made, but also to Adolf Hitler and
their principles, stating that his group will “folloim their footsteps and fight for what (we)
believe in”. The Committee considers these statements to contain ideas based on racial
superiority or hatred; the deference to Hitler and his principles and “footsteps” must, in the
Committee’s view, be taken as incerient at least to racial dismination, if not to violence.

10.5 As to whether these statements are pratdxstehe “due regard” clause contained in

article 4, the Committee notes that the principle of freedom of speech has been afforded a lower
level of protection in cases ofaiat and hate speech dealt with other international bodies, and

that the Committee’s own general recommendation XV clearly states (para. 4) that the
prohibition of all ideas based uporcia superiority or hatred is compatible with the right to
freedom of opinion and expression. The Commitigtes that the “due regard” clause relates
generally to all principles embodied in theitbrsal Declaration of Human Rights, not only
freedom of speech. Thus, to give the rightreedom of speech a more limited role in the

context of article 4 doasot deprive the “due regard” clause of significant meaning, all the more
so since all international instruments thaaiguntee freedom of expression provide for the
possibility, under certain circumstances, of limgtihe exercise of this right. The Committee
concludes that the statements of Mr. Sjolie, gitreat they were of an exceptionally/manifestly
offensive character, are not protected by the “due regard” clause and that accordingly, his
acquittal by the Supreme Court of Norway gave rise to a violation of article 4, and consequently
article 6, of the Convention.
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10.6 Finally, in relation to the State party’s subsion that the authors have failed to establish
how the remarks of Mr. Sjolie adversely affected their enjoyment of any substantive rights
protected under article 5 of the Conventior, @ommittee considers that its competence to
receive and consideommunications under article 14 is hiatited to complaints alleging a
violation of one or more of thiéghts contained in article 5. Beer, article 14 states that the
Committee may receive complaints relating to “anyhef rights set forth in this Convention”.

The broad wording suggests that the relevayhttsi are to be found in more than just one
provision of the Convention. Further, the fact #udicle 4 is couched in s of States parties’
obligations, rather than inherent rights of indivals, does not imply that they are matters to be
left to the internal jurisdiction of Statparties, and as such immune from review under

article 14. If such were the case, the protectegime established blye Convention would be
weakened significantly. The Committee’s conclusion is reinforced by the wording of article 6 of
the Convention, by which States parties plegassure to all individuals within their

jurisdiction effective protection and a right @course against any acts of racial discrimination
which violate their “human rights” underdfConvention. In the Committee’s opinion, this
wording confirms that the Convion’s “rights” are not confinetb article 5. Finally, the
Committee recalls that it has previously examitommunications under article 14 in which no
violation of article5 has been alleged.

11. The Committee on the Elimination of Radiascrimination, atng under article 14,
paragraph 7, of the Internatial Convention on the Eliminati of All Forms of Racial
Discrimination, is of the view thdhe facts before it disclose vations of article 4 and 6 of the
Convention.

12. The Committee recommends tha Btate party take measutesnsure that statements
such as those made by Mr. Sjolie in the course of his speech are not protected by the right to
freedom of speech under Norwegian law.

13. The Committee wishes to receive, withx sionths, information from the State party
about the measures taken in the light of@loenmittee’s Opinion. The State party is requested
also to give wide publicity to the Committee’s Opinion.

[Done in English, French, Spanish and Russian, the English text being the original version.
Subsequently to be issued aisdrabic and Chinese as paftthe Committee’s annual report to
the General Assembly.]

Notes

% The speech was recorded on video by the magifingor. It was later used in the criminal
proceedings against Mr. Sjolie.

® Section 100 of the Norwegian Constitutioratantees the right to freedom of speech.
¢ Communication No. 488/1992, Views adopted on 31 March 1994.

4 Communications No. 359/1989 and.N885/1989, Views adopted on 31 March 1993.
¢ Judgement (Merits) of 22 October 1981, Series A, No. 45.
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" Judgement (Just Satisfaction)2® March 1983, Series A, No. 60.

9 The authors refer to paragraph 14 of the concluding observations adopted in 2000
(CERD/C/304/Add.88) on the fiftedmperiodic report and paragraph 13 of the concluding
observations (CERD/C/304/Add.40) adopted 997 on the twelfth to fourteenth periodic
reports.

" CERD/C/63/CO/8, para. 12.
' Communication No. 22/2002, decision of 19 March 2003, para. 6.3.

I Case of Open Door and Dublin Well Women v. Ireland, judgement of 29 October 1992,
Series A, No. 246-A.

X Communication No. 25/2002, decision omésskibility adopted on 16 March 2003, para. 6.3.
' Ibid., para. 6.5.

™ Reference is made to atéiclO of the European Convemtion Human Rights and article 19
of the International Covenaah Civil and Political Rights.

" The State party draws the Committee’s attention to the reasoning of the majority set out on
pages 11 and 12 of the English version of theguugnt; however the Court’'s conclusions in this
regard are not summarized in the submissiorthérjudgement, the majority concludes that
various remarks in question are “absurd”, “degfijonal interpretation”, and “cliché”, and that
they expressed no more than general support farieology which, according to the majority,
did not imply support for the extermination ofa@her systematic and serious acts of violence
against Jews. Hess, in whose memory the maeshheld, was not partiarly associated with

the Holocaust. The majority also notes thatghoup of Mr. Sjolie’sgpporters was small, and
those opposing the speech were in the nigjand able to voice their disapproval.

° The submission then reads: “The Goweent, however, trusts the Committee to undertake
any required assessments at this point.”

P Reference is made to decisionghef European Court of Human Rightd_iehideux and
Isorni v. France, judgement of 23 September 1988ports 1998-VII, paras. 50-53 and
Jersild v. Denmark, judgement of 23 September 1994, Series A, No. 298, para. 35.

9 Particular metion is made oflersild v. Denmark, ibid., concerning racist comments by the
“Greenjackets” against Africans and foreignerddmet to be protected by freedom of speech,
andJ.R.T. and W.G. v. Canada, communication No. 104/1981, Views adopted on 6 April 1983.

" See for exampleZiad Ben Ahmed Habassi v. Denmark, communication No. 10/1997,

Opinion adopted on 17 March 1999, paras. 8@ X0, where the Committee found a violation

of arts. 2 and &ashif Ahmed v. Denmark, communication No. 16/1999, Opinion adopted

on 13 March 2000, paras. 6.2-9, where the Coremitbund a violation of art. 6; and

Kamal Qureshi v. Denmark, communication No. 27/2002, Opinion adopted on 19 August 2003,
paras. 7.1-9.
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Annex |V
OVERVIEW OF THE METHODS OF WORK OF THE COMMITTEE

I. TERMSOF REFERENCE FOR THE WORK OF THE
COORDINATOR ON FOLLOW-UPTO THE
OBSERVATIONS AND RECOMMENDATIONS
OF THE COMMITTEE UNDER ARTICLE 9,
PARAGRAPH 1, OF THE CONVENTION

Pursuant to article 9 (1) (b) of the Imational Convention on the Elimination of All
Forms of Racial Discrimination and rule 65yggraph 1, of the rules of procedure of the
Committee (see HRI/GEN/3/Rev.2), the Committee @nBhmination of Racial Discrimination
may make a request for an additional report ofddher information from a State party. It may
indicate both the manner and time within whichlsinformation should be received. At its
sixty-fourth session, the Committee decided t@adhits rules of procedure relevant to
follow-up activities in adopting a second paragraph to rulé §6e paragraph provides for the
appointment of a coordinator in order to het the implementation etile 65, paragraph 1.
At its sixty-fifth session, the Committee apptaid a coordinataand an alternat®.

The mandate of the coordinator took eff@stfrom the sixty-fourth session of the
Committee.

Termsof reference

1. The coordinator is mandated to monttwe follow-up by States parties to the
observations and recommendations of@leenmittee, cooperating with the respective
country rapporteur.

2. The Committee may ask the State party to submit information at a specified time before
the next reporting session of the State came@r The coordinatoriivbe responsible for

monitoring respect by the State party for deadlines set by the Committee. The coordinator will
be responsible for sending reminders (within a marftexpiry of the deadline) to a State party
when it has not supplied the additional information on time.

3. The coordinator will analyse and assesstiformation received from the State party
pursuant to a request by the Committee for furthirmation. This task should be shared with
the country rapporteur. If the coordinatords that further information is needed, the
coordinator will take the matter up with the State party.

4. The coordinator may make recommendations for appropriate action to the Committee
when information as mentioned in paragraphr2ceived and in the case of non-receipt of such
information. The coordinator may, inter alreacommend that the Committee take note of the
information, request further inforion in the next periodic report, or remind the State party of
recommendations included in the last concluding observations of the Committee and its
obligations as party to the Conventiofihe meeting is held in private.
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5. The coordinator shall submit a succinagyess report to the Committee at each session.
The Committee should set aside sufficient timediscussion of the coordinator’s findings and
the adoption of formal recommendations, if angJuding, where approptie, reconsideration of
the date on which the next periodic report of $t@te party is due. The meeting is held in
private.

6. The coordinator’s findings will be included in the chapter of the annual report on
follow-up activities. If no information is receiven spite of reminders, thwill be recorded in
the Committee’s subsequent report to the General Assembly.

[I. FOLLOW-UP ON OPINIONSADOPTED BY THE COMMITTEE
UNDER ARTICLE 14, PARAGRAPH 7, OF THE CONVENTION

At its 1721st meeting (sixty-seventh session), on 15 August 2005, the Committee added
the following two paragraphs to rule 95 of its rules of procedure:

6. The Committee may designate ameseveral Special Raorteurs for follow-up
on Opinions adopted by the Committee undéclar14, paragraph of the Convention,
for the purpose of ascertaining the measutesntdy States parties in the light of the
Committee’s suggestions and recommendations.

7. The Special Rapporteur(s) may estaldisth contacts and take such action as

is appropriate for the prep discharge of the fole-up mandate. The Special
Rapporteur(s) will make suckecommendations for further action by the Committee as
may be necessary; he/she (they) will report to the Committee on follow-up activities as
required, and the Committee shall include information on follow-up activities in its
annual report.

Notes

% For the text, se®fficial Records of the General Assembly, Fifty-ninth Session,
Supplement No. 18 (A/59/18), annex lll.

® Ibid., para. 482.
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Annex V

DOCUMENTSRECEIVED BY THE COMMITTEE AT ITSSIXTY-SIXTH
AND SIXTY-SEVENTH SESSIONSIN CONFORMITY WITH ARTICLE 15
OF THE CONVENTION

The following is a list of the working papers referred to in chapter V submitted by the
Special Committee on the Situation with regard to the Implementation of the Declaration on the
Granting of Independence to IBoial Countries and Peoples:

A/AC.109/2004/2 Pitcairn

A/AC.109/2004/3 British Virgin Islands
A/AC.109/2004/4 Western Sahara
A/AC.109/2004/5 Guam

A/AC.109/2004/6 American Samoa
A/AC.109/2004/7 Gibraltar

A/AC.109/2004/8 Tokelau

A/AC.109/2004/9 St. Helena
A/AC.109/2004/10 Anguilla
A/AC.109/2004/11 New Caledonia
A/AC.109/2004/12 Falkland Islands (Malvinas)
A/AC.109/2004/13 Montserrat
A/AC.109/2004/14 Bermuda
A/AC.109/2004/15 Cayman Islands
A/AC.109/2004/16 Turks and Caicos Islands
A/AC.109/2004/17 United States Virgin Islands
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Annex VI

COUNTRY RAPPORTEURS FOR REPORTS OF STATESPARTIES

CONSIDERED BY THE COMMITTEE AND FOR STATESPARTIES

CONSIDERED UNDER THE REVIEW PROCEDURE AT THE
SIXTY-SIXTH AND SIXTY-SEVENTH SESSIONS

Initial and periodic reports Country rapporteur
considered by the Committee and countries
considered under the review procedure

Australia Mr. Pillai
Thirteenth and fourteenth periodic reports
(CERD/C/428/Add.2)

Azerbaijan Mr. Tang
Third and fourth periodic reports
(CERD/C/440/Add.1)

Bahrain Mr. Boyd
Sixth and seventh periodic reports
(CERD/C/443/Add.1)

France Mr. Sicilianos
Fifteenth and sixteenth periodic reports
(CERD/C/430/Add.4)

Ireland Mr. Herndl
Initial and second periodic reports
(CERD/C/460/Add.1)

Lao People’s Denwratic Republic Mr. Amir
Sixth to fifteenth periodic reports
(CERDI/C/451/Add.1)

Luxembourg Mr. de Gouttes
Tenth to thirteenth periodic reports
(CERD/C/449/Add.1)

Papua New Guinea (review procedure) Ms. Dah
Overdue reports: initial to eleventh periodic reports

Barbados Mr. Thornberry
Eighth to sixteenth periodic reports
(CERD/C/452/Add.5)

Georgia Mr. Valencia

Second and third periodic reports
(CERD/C/461/Add.1)
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Initial and periodic reports

considered by the Committee and countries

considered under the review procedure

Iceland

Seventeenth and eighteenth periodic reports

(CERD/C/476/Add.5)

Malawi (review procedure)

Overdue reports: initial to fourth periodic reports

Mozambique (review procedure)

Overdue reports: secondeteventh periodic reports

Nigeria
Fourteenth to eighteenth periodic reports
(CERD/C/476/Add.3)

Saint Lucia (review procedure)

Overdue reports: initial to eighth periodic reports

Seychelles (review procedure)

Overdue reports: sixth to fourteenth periodic reports

United Republic of Tanzania
Eighth to sixteenth periodic reports
(CERDI/C/452/Add.7)

Turkmenistan
Initial to fifth periodic reports
(CERDI/C/441/Add.1)

Bolivarian Republic of Venezuela
Fourteenth to eighteenth periodic reports
(CERDI/C/476/Add.4)

Zambia
Twelfth to sixteenth periodic reports
(CERD/C/452/Add.6/Rev.1)

Country rapporteur

Mr. Sicilianos

Mr. Amir

Mr. de Gouttes

Ms. January-Bardill

Mr. Kjaerum

Mr. Pillai

Mr. Lindgren Alves

Mr. Tang

Mr. Avtonomov

Mr. Cali Tzay
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Annex VII

COMMENTSOF STATESPARTIESON THE CONCLUDING
OBSERVATIONSADOPTED BY THE COMMITTEE

Sixth and seventh periodic reports of Bahrain

The following comments were sent on 2 September 2005 by the Permanent
Representative of Bahrain tcetlunited Nations concerning tkhencluding observations adopted
by the Committee following the consideration of the sixth and seventh periodic reports submitted
by the State party:*

“The Kingdom of Bahrain confirms its commitment to the International
Convention on the Elimination of All Forms Biacial Discrimination. In this context,
while the Government of the Kingdom wetnes the concluding observations which
were adopted by the Committee followingdtmsideration of the Kingdom’s sixth and
seventh periodic reports, itould nevertheless like to ke the following points:

“1. As the Kingdom'’s reports clearhow, the Convention is part of
Bahrain’s domestic law, Bahrain’s legistatiand policies affirm the principles of
equality and non-discriminatiomd there are means of redress available to deal with any
allegation of racial discrimination.

“2. The Committee expressed concern alboetabolition of one human rights
association, even though the delegatioBalfirain had explained that the decision to
abolish the association in question had been taken in accordance with law and that the
association’s appeal against the decisiad been reviewed by the courts. The
delegation had furthermore described thellsgeguards which are provided for civil
society organizations.

“3. The Committee expressed concern alboatsituation of migrant workers
and their enjoyment of social, economic auétural rights, even though the Kingdom’s
reports and its delegation had clearly explditieat migrant workers enjoy all of these
rights, together with legal protection and a&sc® services offering advice on their rights
and the means for protecting them.

“4. The Committee, in the light of some questions raised during the debate,
expressed concern about reelallegations of discrimitian facing some groups that
may be distinguishable by virtue of theibal or national origi, descent, culture or
language. The Committee recommended taiState party should ensure that
everyone, without distinction as to racelocw, or national or ethnic origin, enjoyed
the rights to work and to health and soseturity, adequate housing and education. In
this connection, the Government of theng@dom of Bahrain should like to make the
following comments:

* See paragraphs 71-94 of the present report.
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“(@) Although the questions rad about these allegations were
essentially based on the religious angle, and although the religious angle has
nothing to do with the Convention, the delegation of the Kingdom, in a spirit of
cooperation, replied to the questionsdxyplaining that the allegations were
unfounded,;

“(b)  Since the questions relatedvibether or not there was any truth to
the allegations, we had hoped that the Committee’s observation would have taken
account of the additional information whibad been requested on that subject;

“(c) The Government of the Kidlgm of Bahrain confirms that, in
accordance with the Convention, it spares no effort to guarantee everyone the
right to work, health, social segty, housing and education without
discrimination, and that this is reflectedthe State’s laws and policies and the
Government’s programmes.

“The Government of the Kingdom of Batim should like to express its gratitude
to the Committee for its appreciative commtgeabout the positive political, legal and
economic developments unfolding in the Kingdof Bahrain with regard to respect for
human rights. In this connection, the Governtradso expresses its satisfaction that the
Advisory Council and the House of DeputiesBahrain are currently debating two draft
laws on the Government’s accession to the International Covenant on Economic, Social
and Cultural Rights and the Internatio@alvenant on Civil and Political Rights.”
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Annex VIII

LIST OF DOCUMENTSISSUED FOR THE SIXTY-SIXTH AND
SIXTY-SEVENTH SESSIONSOF THE COMMITTEE*

CERD/C/498

CERD/C/499

CERD/C/501

CERD/C/502

CERD/C/503

CERD/C/SR.1673-1701

CERD/C/SR.1702-1729

CERD/C/AUS/CO/14

CERD/C/AZEICO/4

CERD/C/BHR/CO/7

CERD/C/FRA/CO/16

CERD/C/IRL/CO/2

Provisional agenda and a@ations of the sixty-sixth session
of the Committee

Submission of reports by &es parties under article 9,
paragraph 1, of the Convention for the sixty-sisission of
the Committee

Provisional agenda and anntas of the sixty-seventh
session of the Committee

Submission of reports by &es parties under article 9,
paragraph 1, of the Convention for the sixty-seveetsion
of the Committee

Consideration of copies of petitions, copies of reports
and other information relating to Trust and
Non-Self-Governing Territoriesnd to all other Territories to
which General Assembly selution 1514 (XV) applies,

in conformity with artite 15 of the Convention

Summary records of the sixty-six¢ession of the Committee

Summary records of the sixty-sevestssion of the
Committee

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Australia

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Azerbaijan

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Bahrain

Concluding observations of the Committee on the Elimination
of Racial Discrimination - France

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Ireland

* This list only concerns documents issued for general distribution.
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CERD/C/LAO/CO/15

CERD/C/LUX/CO/13

CERD/C/DEC/SDN/1

CERD/C/DEC/NZL/1

CERD/C/DEC/SUR/1

CERD/C/DEC/SUR/2

CERD/C/BRB/CO/16

CERD/C/GEO/CO/3

CERD/C/ISL/CO/18

CERD/C/NGA/CO/18

CERD/C/TKM/CO/5

CERD/C/TZAICO/16

CERD/C/VEN/CO/18

CERD/C/ZMBI/CO/16

CERD/C/428/Add.2
CERD/C/440/Add.1
CERD/C/443/Add.1

CERD/C/430/Add.4

Concluding observations of the Committee on the Elimination
of Racial Discrimination - La People’s Democratic Republic

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Luxembourg

Decisions of tl@ommittee on the Elimination of Racial
Discrimination - Situation in Darfur

Decisions of theommittee on the Elimination of Racial
Discrimination - New Zealand Foreshore and Seabed Act

Decisions of ti@mmittee on the Elimination of Racial
Discrimination - decision 3 (66) on Suriname

Decisions of tli@mmittee on the Elimination of Racial
Discrimination - decision 1 (67) on Suriname

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Barbados

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Georgia

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Iceland

Concluding obsenatis of the Committee on the Elimination
of Racial Discrimination - Nigeria

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Turkmenistan

Concluding observations of the Committee on the Elimination
of Racial Discrimination United Republic of Tanzania

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Blovarian Republic of Venezuela

Concluding observations of the Committee on the Elimination
of Racial Discrimination - Zambia

Thirteenth and foeenth periodic reports of Australia
Third and fourgberiodic reports of Azerbaijan
Sixth and sevérgeriodic reports of Bahrain

Fifteenth and seenth periodic reports of France
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CERD/C/460/Add.1

CERD/C/451/Add.1

CERD/C/449/Add.1
CERD/C/452/Add.5
CERD/C/461/Add.1
CERD/C/476/Add.5
CERD/C/476/Add.3

CERD/C/452/Add.7

CERD/C/441/Add.1

CERD/C/476/Add.4

CERD/C/452/Add.6
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Initial and secomperiodic reports of Ireland

Sixth to fifteenth pedic reports of the Lao People’s
Democratic Republic

Tenth to thirteenpreriodic reports of Luxembourg
Eighth to sixteengieriodic reports of Barbados
Second and thpdriodic reports of Georgia
Seventeenth to eiggnth periodic reports of Iceland
Fourteenth to eigateh periodic reports of Nigeria

Eighth to sixteenth pmtic reports of th&nited Republic of
Tanzania

Initial to fifth peodic reports of Turkmenistan

Fourteenth to eightdeperiodic reports of the Bolivarian
Republic of Venezuela

Twelfth to sixtedémperiodic reports of Zambia



