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TJIABA I
BBenenue

1. Komuccus MexayHapoaHoro npasa npoBesia NEPBYI0 YacTb CBOEH IATBAECAT TPeThei
ceccuu ¢ 23 anpens no 1 mons 2001 roxa, a BTopyo 4acts co 2 urons no 10 asrycra 2001 roga
B MECT€e CBOETO MOCTOSHHOrO npebbiBanus B Oraenennu Opranusaunn O6benunennsx Hauuit
B XKeHnese.

A. UYneHnckwmii cocras
2. B cocraB Komuccuu BXOIAT CIEAYIOLHE YNEHBI:

r-0 OmMmanyan Akseii Anno (I"aHa)

r-d0 XyceiH anb-baxapHa (Baxpeiin)

r-H Xyan Knemenru basna Cyapuc (Bpa3sunus)

r-H Sln bpoynnu (Coenunennoe KoponeBcTeo)

r-H Jbkopmxo Iast (Mranus)

r-H 3a3ucnas INanunxwuii ([Tonbiua)

r-H Paynp Umocrpe I'oko (PununnuHsr)

r-H Kpucrodep Ixon Pobepr dyrapn (FOxuas Adpuxa)
r-0 Kamune J. Unpuc (Cynan)

r-H Xopxe 3. Hnbtoska (ITanama)

r-H [Iurep K.P. Kabarcu (Yrauza)

r-H Mopuc Kamro (KamepyH)

r-1 Jupuke X.A. Kangnotu (AprentuHa)

r-H JDxeiimc Jlyrabansubsa Karexa (O6bennnennas Pecriybnuxa Tan3anus)
r-H Jbkeiimc Pudapn Kpoydopa (Ascrpanus)

r-H Moxrap Kycyma-Armamka (MHaoHe3us)

r-H Urope Usanosuu Jlykamyk (Poccuiickas ®enepanus)
r-H Teonop Bropen Meneckany (Pymbinus)

r-u Jkammun Mowmras (Mcenamckas Pecriy6nuka Upan)
r-H Jlunpe Onepru-banan (Ypyrsait)

r-H ['ntiom ITamby-UusyHna (['abon)

r-H Anen Ilenne (®panuus)

r-H [lemmapanxy IlIpunuBaca Pao (Muaus)

r-1 Buxrop Ponpurec Cenenso (Benecyana)

r-H Pobept Posencrok (Coenunennsie Illtater AMepuin)
r-1 beprapno Cenynbssena (Mexcuka)

r-H bpyHo Cumma (I'epmanus)



r-H [lerep Tomka (CnoBakus)

r-H ['epxapa Xaguep (Ascrpus)

r-H Huwxu Xs (Kuraii)

r-H Koncrantus I1. Oxonomuaec (I'pewus)
r-H Habun Jnapabu (Erumner)

r-H Maypucuo Opnocus Cakaca (Hukaparya)
r-u Tycait Smana (SInonus)

B. [donxnocTHble 1HUA H Blopo pacmupenHoro cocrasa

3. Hacsoem 2665-m 3acenanuu 23 anpens 2001 roga Komuccus usbpasa cnenyrommx
OODKHOCTHBIX JTHLL

IMpencenarens r-u [Turep K.P. Kabarcu

IMepsriii 3amecturens [lpencenarens: r-u I'epxapn Xaduep
Bropoii 3amecturens [Ipenceparens: r-0 DHpuke X.A. Kanauoru
Ilpencenarens Pegakimonnoro komurera: r-H [lerep Tomka
Hoxnamuuk: r-nH Lluaxu Xo.

4. B cocras bropo pacuupenHoro cocrasa Komuccun BXoaunm AOKHOCTHBIE JIMIA
HBbIHEINHeit ceccuu, npeabiaymue npeacenarenu Komuccuu® u CrenuanbHble TOKIaIaHKI,

5.  Ilo pexomennauuu Bropo pacmupeHnoro cocrara Komuccus coznana rpymnmny no
IIAHUPOBAHUIO B ClienyroineM cocraBe: r-H I'epxapa Xaduep (Ilpeacenatens),

r-H 3.A. A. Anno, r-u K K. basna Cyapuc, r-u 5. Bpoynnu, r-u K. Mnpuc, r-u 3. Ianuuxmi,
r-H M. Kamro, r-uH M. Kycyma-ATrmanxa, r-H A. Ilenne, r-H P. Pozencrok, r-u T. SImana,

r-# I, X5 (ex officio).

I'-1 XK K. Basna Cyapuc, r-H 3. lanuuxuii, r-H A, TTenne, r-1 ILII Pao v r-u T. SImana.

2 I'-u JLx.P. Kpoydopn, r-u K. J{ix. Hdyrapzg, r-1 A. Ilenne, r-u ILII. Pao u r-u B. Ponpurec
CeneHnbo.



C. PenakuvoHHBIH KOMHTET

6.  Ha cBoux 2666, 2669-M 1 2679-M 3acenaHusx COOTBETCTBEHHO 24 anpens, 27 anpeis 1
23 mas 2001 ropa Komuccus yupenuna PenakuHOHHbIA KOMUTET B COCTaBE CEAYIOIIMX YWIEHOB
MO YKa3aHHbIM TEMaM:

a)  MexnyHapoaHas OTBETCTBEHHOCTD 33 BPEIHbIE MOCNEACTBHS NEHCTBHIA, He
3alpeeHHbIX MEXIYHAPOIAHBIM NPaBOM (IpeNOTBpPALIEHHE TPAHCIPAHHYHOLO BPEaa OT
OMacHBbIX BUIOB AestenbHocTH). r-H Ilerep Tomxka (TIpencenarens), r-u Iemmapamky
Hpunusaca Pao (Crneunanbubiii noxnamux), r-1 XX K. Basna Cyapuc, r-n 5. Bpoyuiy,

r-H 3. Fanuukui, r-a Jx. Tas, r-u [k JL. Karexa, r-u T.B. Meneckany, r-u [, Oneprtu-banan,
r-# B. Ponpurec Cenenbo, r-w P. PoseHcTok, r-u I'. Xaduep, r-u M. Dpnocus Caxaca,
r-u T. SImana u r-u 1. X5 (ex officio).

b)  Orsercrennocts rocynapcrs: r- I1. Tomka (Tlpencenarens), r-H Jix. Kpoydopn
(CneumanbHeiit noxnan4uk), r-# J. Bpoynnu, r-u K. Jx P. lyrapa, r-u Jix. as,
r-H 3. lanuukuit, r-u 3. X A. Kaugnory, r-u U Jlykamyx, r-u . Mowmras, r-u I, ITam6y-
YusyHna, r-H A. ITenne, r-u P. Pozencrok, r-u B. Cumma, r-u K. DxoxHomuzec, r-u T. SImana u
r-u I, X5 (ex officio).

c)  OroBopkH k MeXAYHaponHbIM noroeopam: r-H I1. Tomka (ITpencenarens),
r-u A. Tlenne (CneuuanbHbiit noknaauu), r-H X. ans-Baxapua, r-u JIx. Tas, r-H M. Kawmro,
r -1 J. Kannuory, r-u T.B. Meneckany, r-u B. Ponpurec Cenetpo, r-H P. Posencrok,
r-ub. Cumma, r-uI. Xagnep, r-n K. Jxonomunec u r-u L. X5 (ex officio).

7. PenakuvOHHBIH KOMHTET rpoBeJ B 0OLIEH CIOXHOCTH 34 3aceqaHus no TPEM YKa3aHHbIM
BBILIE TEMaM.

D. PabGoumne rpynnsi
8.  Ha cBomx 2673-M u 2688-M u 2695-M 3aceqaHHAX COOTBETCTBEHHO 4 Mas, 12 u 25 vrons
2001 ropa Komuccus Taxoke yupenuna cieayouue pabodue rpynmnsi B COCTaBe HYDKEYKa3aHHBIX

HJICHOB!:

a)  OTBETCTBEHHOCTb rOCYIApCTB:

- xommermapuu: r-1 T.B. Meneckany (Ilpencenarens), r-u 5. Bpoynn,
r-1 K.JLx.P. [lyrapn, r-n k. Tas, r-u 3. X A. Kauguorty, r-1 JDx. Kpoydopna, r-u . Momras,
r-u I'. IlamOy-YUusynna, r-u B. Cenynesena, r-H I1. Tomka, r-u K. DxosoMuzec u r-H 1. X5
(ex officio).



- HeépeuieHnble 80NpocCsl. HCOCbPIuHa.IIbele KOHCyJbTallHH C HCOIPaHHYCHHBIM
YHUCJIOM YHACTHHKOB 104 NPpEACEeNaTC/IbCTBOM CneunabHOrO JOKJIaq4HKa.

b) uniomaryyeckas 3amuTa; HeO(QHLHaNbHBIE KOHCYJIBTALMH C HEOIPAHUYEHHBIM

YHCJIOM YYaCTHHKOB MOA npeacenaTenbcTBoM CrielManbHOro JOKIaa4YHKa
r-va K.Jx.P. dyrapna.

¢) OnHocTopoHHME akThl rocynapcTs:. Pabouas rpynna OTKPBITOrO COCTaBa (04

npencenarenbcTBom CrienualipHOro foKkIagurka r-Ha Poapureca Cenesbo.

E. Cekperapuar
9. Ceccuio OTKpbUI 3aMeCTUTENb | €HepabHOTO CeKpeTaps Mo NMPaBOBLIM BONIPOCAM,
IOpuckoncynbT r-H Xanc Kopeni, kotopsiii npencrasinsn ['enepanbHoro cexperaps. Jupexrop
otaena kogubukauuyu YnpasieHus no NpaBoBbIM BONpocaM r-H Baias Mukyika BhINOJHAN
¢yHkuun cexperaps Komuccun u B orcyrcraue IOpuckoncynsra npeacrasisan ['enepansHOro
cexperapsa. 3amecturens Jlupexropa oTaena kogupukauuy r-xa Manym X. ApcaHmkaHu
BBINOJNHANA PyHKIUH 3amecTuTens cekperaps Komuccun. CoTpyaHHKH 10 NMpaBOBBIM
Boripocam r-H Jlxopmk Koponrcuc u r-H Penan Bunacuc, a Takxke Miaaumme COTpyIHUKHU 10

ApaBOBBIM BOMpocaM r-H ApHoJbA [IpoHTO M r-xka Pyt Xanactym BeInonHAMM QYHKLMH
NOMOLIHMKOB cekperaps Komuccun.

F. IloBecTtka aHfa

10. Ha cBoeM 2665-m 3acenanuu 23 anpens 2001 roga Komuccus yrsepauna noBecTky aHA
CBOEH NATBAECAT TPETbEH CECCHHU, COCTOALIYIO U3 CIEAYIOLIUX MyHKTOB!

1.  Opranusauus paboTbl CECCHH.

2. OTBeTCTBEHHOCTb rOCYaapCTB.

3. JlunnomMatuueckast 3alMTa.

4.  OnHOCTOPOHHME aKThl TOCYAAPCTB.

5. OroBopkM K MEXIYHapOOHBIM JOrOBOpPaM.
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6. MexayHapoaHas OTBETCTBEHHOCTb 32 BPEJIHbIE NIOCEACTBUA ACHCTBHIA, He
3anpeleHHBIX MeXAYHApOAHbIM NPaBOM (IIPEAOTBPAILEHHE TPAHCTPAHHYHOTO BPEa
OT OMNACHBIX BUIOB AEATENILHOCTH).

7. Ilporpamma, mpoueayps! ¥ MeToAs! paboTsl KomMuccuy 1 €€ IOKyMeHTaLus.

8.  CorpyaHu4ecTBO C APYrHMH OPraHaMH.

9.  Cpoxu M MECTO NMPOBENEHUA NATHIECAT YETBEPTOM CECCHHL.

10. IIpoume BOMpOCHL



I'’TABA 11
PE3IOME PABOTHI KOMHCCHH HA EE HATHAECAT TPETHEHA CECCHH

11. Io teme "OTBeTcTBEHHOCTD rocyAapcTs” Komuccus paccMOTpena YeTBEPThIM noxnan’
CrienHasibHOro JoKiaagyuka. Komuccus 3aBepiinia Takke paCCMOTPEHHE 3TOM TEMBI BO BTOPOM
yrennu (rnasa IV). B cootBercrBuu co crarbeit 23 Tlonoxenus o Komuccun Komuccns
NOCTAHOBMJIa pEKOMEH0BaTh I eHepanbHOH AccaMOnee NPUHATD K CBEACHHUIO B CBOEH
PE30JIIOLIUM MPOEKTHI CTaTei 06 OTBETCTBEHHOCTH rOCYAapCTB 32 MEXIAYHApOIAHO-
NPOTHBOIIPABHBIE AESIHUA W BIUIIOYHTD IPOEKTHI CTATEH B MPUIIOKEHHE K ITOH PE30JIOLUH.
KomuccHs mocTaHoBHMIA ajiee pEKOMEHAO0BaTh I enepanbHoOit Accambriee paccMoTpeTh Ha bonee
TI03/HEM 3Tale U B CBETE 3HAYHMOCTH JAHHOM TEMbI BO3MOXHOCTD CO3bIBa MEXTYHaPOTHOM
KOH(EPEHLIMH MTOTHOMOYHBIX NPEACTaBUTENEH MU U3y4EHUs POEKTOB CTaTel 06
OTBETCTBEHHOCTH FOCYAAPCTB 32 MEXAYHaPOXHO-NIPOTHBONPABHBIE AEAHUS B LIENIAX MPUHATHA
KOHBEHIIUH M0 JaHHOM TeMe.

12. B Tom yTo xacaercs Tembl "MexayHapOAHas OTBETCTBEHHOCTDb 32 BpeHbIE MOCIEACTBUA
IEHCTBHIA, HE 3aNPELIEHHbIX MEXIYHAPOXHBIM NPaBOM (NPENOTBPALIEHHE TPAHCTPAHUYHOTO
Bpeaa OT ONacHbIX BHACB JEATENbHOCTH)", TO KoMuccus 3aBepiunna paCCMOTPEHHE TEMBI BO
sTOpoM uteHun (rnasa V). B coorsercrBuu co crarbeit 23 Ilonoxenus o Komuccuun Komuccus
MOCTaHOBMJIA peKOoMeHI0BaTh [eHepanbHOi Accambiiee pa3paboTaTh KOHBEHLMIO HA OCHOBE
npoexToB cTarei o IlpenoTBpaleHMH TPAaHCIPAHHYHOrO BPEsa OT OMNAaCHbIX BUIOB
JeATEeNbHOCTH.

13. B cBsa3u ¢ Temoit "Orosopku K MEXITYHapOAHbIM foroBopaM” KoMuccus paccMoTpena
yacTy nsToro Aoknaza CreuuanbHOro IOKIAIuMKa, KOTOPHIE HE OBUTH PACCMOTPEHDI B
NPOLLJIOM rOAly, ¥ €ro LecToM poknax’. Komuccus npHHAna IBeHaanaTh MPOEKTOB OCHOBHBIX
TOJIOXKEHHH, Kacaomuxcs GOpMyITHMPOBaHHUA OrOBOPOK H 3asBJIEHHI 0 TonkoBaHHU. Komuccus
nepenana takxe PeaakuHOHHOMY KOMHTETY 13 IPOEKTOB OCHOBHBIX MOJIOXKEHHH, KaCalOLIHUXCA
dopMbI OrOBOPOK M YBEXOMIEHHs 06 OrOBOPKaX U 3asiBJIeHUi 0 TonkoBaHuu (rasa VI).

3 A/CN.4/517 u Add.1
4 A/CN.4/508 u Add.3 u 4.

5  A/CN.4/518 u Add.1-3.
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14, ITo Teme "Jlunnomatuyeckas 3amuta" KoMuccus paccMoTpena 4acTH nepBoro Aokiana
CreLmansHOro JOKIaMuMKa®, B KOTOpBIX 3aTParuBaeTcs BONPOC O HEMPEPHIBHOCTH IPaXkKAaHCTBa
¥ BO3MOXXHOCTH I€Pe/ja4M MPETeH3Hii U KOTOpble He ObLIH PaCCMOTPEHBI B POLLTIOM rOfTy, a
TaKXKE €ro BTOPOH JOKJIaJ, MOCBSLIEHHbIA BONPOCY 06 HCHEPIIAHNH MECTHBIX CPENCTB MPaBOBOL
samurhl . Komucens nepenana PenakLHOHHOMY KOMMTETY NpOeKThI crateit 9, 10 u 11,
MOCBALUEHHBIE BOMPOCAM HENPEPbIBHOCTH IPaXKAaHCTBA M BO3MOXKHOCTH NE€penayy NpPeTeH3ui u
MCHEPNAaHUA MECTHbIX CPEACTB MpPaBOBOii 3aiuThl. KoMUCCHA yupenuna Takxe
HEO(ULIMANBHYIO KOHCYNLTaTHBHYIO IPYIITY OTKPBITONO COCTABA ISl PACCMOTPEHHSA BOMPOCA O

HETIPEPLIBHOCTH IPAXAAHCTBA M BO3MOXHOCTH nepenayy nperensuii (rnasa VII).

15. B cBsi3u ¢ Temoit "OnHOCTOPOHHHME akThl rocynapcts” Komuccus paccMOTpella YEeTBEPTHIi
noxnan CrenmanbHoro noknaguuka®, CrenuanbHblil JOKNATUMK NIPEATIOXKHII MPOEKTHI CTaTeil a)
u b) 0 HOpMaX, KaCaIOLIMXCA TOJIKOBAHHMS OQHOCTOPOHHHMX akToB. Komuccus obcynuna ycTHblit
noxnan Ilpencenarens Pa6oueit rpynmer no sroit teMe r-na Buxropa Ponpureca-Cegenno u
noARepiKaa MpeaioxKeH!e 3anpoCHTb y FOCYAapCTB JONONHUTENBHYIO HHPOPMALIHIO O
rOCynapCTBEHHOH IPAKTHKE B OTHOLIEHMH OAHOCTOPOHHMX akToB (rnasa VIII).

16. Komwuccus npogomkuna TpaauUHoHHbIe 06MeHb MH(OpMaLHeii ¢ MesxayHaponHsiM
Cynom, Adpo-a3uaTckoil KOHCYILTATHBHO-TIPABOBO# OpraHu3aLMeii, MesxameprkaHCKHM
ropuauueckuM komureToM U Komurerom ropuckoncynbstos Cosera EBpomnst no
MeXAyHapogHoMy nmybnuuHomy npasy (rnaBa IX, pasnen C).

17 Buin nposeneH yue6HbIi cemMunap, oprann3oBanHbiii Otaenenuem Oprasusanuu
O6benunennsix Hauuit B JKenese, B KOTOPOM NPUHANM ydacTHe 24 ClymiaTens us pa3HbIX
crpad. C JiexuMsIMH Ha CEMHHApe BBICTYIIHIIM HEKOTOpbIe uneHbl Komuccuu (rnasa IX,
pasnen E).

18. Komuccusa nocTaHOBHNA, YTO €€ CIEAYIOLIas CECCHS COCTOUTCS B OTHEICHHH
Opranusaunn O6bennnenHbix Hauuit B XKenese B IByX YacTAX ¢ 6 Mast 10 7 MIOHS M ¢ 8 HIONS
no 9 aerycra 2002 roaa.

6 A/CN.4/506/Add.1.
? A/CN.4/514 u Corr. 1.

8 A/CN.4/519.



I''TABA III

KOHKPETHBIE BOITPOCHKI, H3JIOXKEHAE MHEHHM IO KOTOPHIM
IPEJACTABJIAJIO BBl OCOBBIA HHTEPEC JJIA KOMUACCHHA

19. Bo ucnonnenue nyHkra 14 pesomounu 55/152 I'enepansHoit Accambiien ot 12 pexabps
2000 roma Komuccusa nanee yka3blBaeT B CBA3M C KaXXAOH TEMOM KOHKPETHBIE BOMIPOCHI, 1O
KOTOPBIM H3JI0XKEHHE NPaBUTEIbCTBAMH CBOMX MHeHUit B IllecToM koMUTeTe MIIH B MTUCBMEHHOM
BHZIe NpeAcTaBsAno Ob1 0coObIif MHTEpEC B kKayecTBe 3(pPeKTHBHOrO AUPEKTUBHOIO yKa3aHHs
InA ee panbHeiel paboTol.

A. OroBopkH K MeXAYHapPOAHBIM J0r0BOpPaM
a)  Ycnoeuwle 3aa81enus 0 monakosanuu

20. B 1997 rogy Komuccus pemnna BKJIIOYHTB B CBOIO paboTy no Teme 06 oroBopkax k
MEXAYHAPOAHBIM JOrOBOPaM HUCCIEAOBaHHE 3as1BICHHIH O Tonkosanun®. B 1999 roay oHa
NpoBeJa pa3IuyHe MEXAY "NPOCThIMH" 3asABIEHHUAMH O TOJIKOBAHHUHU M YCIIOBHBIMH 3aBJIEHUAMH
O TOJIKOBAHUH, ONPEIeIEHHE KOTOPbIX (PUIYPHPYET B POEKTE OCHOBHOTO mosoxenus 1.2.1%°.
IIponBurascek B 3TOM HanpasieHHH, KOMHCCHA KOHCTaTUPYET, YTO 3TH NOCJIEAHHE
PETYIMPYIOTCA mutatis mutandis TeM e NpaBOBbIM PEXHMOM, YTO ¥ CaMH OrOBOPKH. XOTA
TaKOe OTOXAECTBJIEHHE NOJDKHO ObITh MOATBEPXKIEHO C TOHMKH 3PEHHUs MOCIEACTBHIA, KOTOpbIE
BJIEKYT 32 CO000it COOTBETCTBEHHO OIOBOPKH M YCIIOBHBIE 3asBJIEHH O TOJIKOBaHUH, KoMuccus
IUTAHHPYET He BKJIIOYAaTh B CBOH NPOEKT PYKOBOACTBA MO NpakTHKE MPOEKTHI OCHOBHBIX
MOJIOXKEHUH, HEMOCPEACTBEHHO MOCBAIIEHHbIE YCIOBHBIM 3asiBJICHUSM O TOIKOBaHUH.

21. Kowmmuccus ¢ 0coObIM HHTEPECOM paccMOTpeia Okl 3aMeYaHHs TOCYAapCTB B 3TOM CBA3HM U
6buta 6bI npu3HaTeNbHA 32 MOOYIO NPENCTaBIEHHYIO e HHOPMALMIO O NPAKTHUKE M'OCYAapCTB U
MEXIAYHapOAHBIX OpraHU3aiyid, CBA3aHHOH ¢ GOPMYTHPOBAHHEM U MOCIEACTBUAMH YCIOBHBIX
3asBJNICHUH O TOJKOBaHHH. .

9 -
Ogpuyuansnvie omuemu ['enepansnoii Accambneu, namvOecsam emopas ceccus,

Lononnenue No 10 (A/52/10), nynkrst 113-115.
1 Oguyuansnvie omuemer I'enepansnoii Accambneu, namvoecsm yemeepmas ceccus,
Lononnenue Ne 10 (A/54/10), ctp. 233-234.
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b)  Ilocnedyiowee gpopmyruposanue oz060pox

22, Yro kacaercs NPOEKTOB OCHOBHBIX NONOXEHHUH, MPUHATHIX Ha npensigymei ceccun'’, To
Komuccnn ocobenno xoTenoch Obl ONy4HTb OT NPaBHTENbCTB 3aMEYAHUS 110 NPOEKTy
OCHOBHOTO nonoxenus 2.3.1 "Tlocnenyromee popmynuposanue orosopku"'2.

23. 370 OCHOBHOE NoNIO>MKEHHUE GbINO Pa3paboTaHO MPU TOM NOHMMAHHH, YTO NOO6HAS
NpakTHKa, ABJSAIOWAACS OTCTYIICHHEM OT CaMOr0 ONIPENENIEHHs OTOBOPOK, COAEPIKALIETOCH B
crarbe 2 d) Benckoit konBenunu 1969 rona o npase MEXIYHapOIHLIX JOTOBOPOB H
BOCMIPOM3BOMMOTO B IIPOEKTE OCHOBHOIO nonoxenus 1.1, nomwkna HocuTb Ype3BblYaiHblii
XapaKTep C y4ETOM TOM MPAKTUKH, KOTOPO# CIEAYIOT AEMO3UTAPHH, H B YACTHOCTH
I'enepanbheiit cexperaps Opranuzauuu O6nenunennpx Hanumit', Opunaxo HEKOTOPBIE YIEHbI
Komuccenu cumraror, 4T0 BKIIIOHEHHE TaKkOH NPAKTHKH B PyKOBOACTBO MOTIIO GBI
HeHa[IexauMm 006pasoM CTHMYNMPOBATE NoCenyoLiee GOPMyTHPOBAHUE OrOBOPOK.
Komuccus xorena 6b1 03HaKOMHTBCS ¢ MHEHMSMH NPaBHTENbCTB HA 3TOT CYET.

24.  Kpome Toro, kacaTebHO NIPOEKTa ITOTO Xe OCHOBHOIO NONOXeHHsS KOMHCCHH XOTenocs
ObI 03HAKOMHTBCH C MHEHHEM FOCYAAPCTB O BO3MOXHOCTH YIIOTpeGeH s TE€pPMHHA
"BO3paxkeHHe" He MO cMbIcHy cTaTbd 20 BeHckoil koHBeHUMHU 1969 roma o npaBe
MEXNYHAPOAHbIX NOTOBOPOB, FA€ PE4b HAET O 32sBJICHHH, NOCPEACTBOM KOTOPOIO roCyaapcTBO
BO3PaXaeT NPOTHB COOEPHCAHUA OTOBOPKH, a LIS BHIDAKEHUs HECOTTAcHs ¢ caMuM HaKToM ee
nocnenyromero gopmyruposanus’®

1 Cwm. Huxe rnasy VI

2 "Ecnm AOTOBOP HE NMPEAYCMATPHBAET MHOTO, FOCYAAPCTBO HIIM MEXAYHAPOIHAS

OpraHM3aLHs He MOXKeT pOPMyIHPOBATE OTOBOPKY K JAOTOBOPY NOCIE BhIPAXKEHHs CBOEr0
cornacus Ha 0653aTeNbHOCTB /IS HEro/Hee 3TOrO A0TOBOPa, 32 HCKIIIOYEHHEM Clydas, KOraa
nocnenyouiee $opMyIHMPOBAHHE OrOBOPKH HE BbI3BIBAET BO3PAXKEHHH HU OHOM M3 ApYrux
Horosapusatomuxcs Ctopon".

13 Oguyuansnvie omuems: I'enepanshoii Accambneu, nameoecam mpemus ceccus,
[Lononnenue Ne 10 (A/53/10), ctp. 172-175.

¥ Tucwmo FOpuckoncynera Opranusauun O6venunennbx Hauwit, LA 41TR/221 (23-1).

5 B xauecTBe BO3MOXHBIX aNbTepHAaTHUBHBIX PELUEHHUI Npeaarauch ClOBa "OTKJIOHeHue"

UM "HenpuHsTHE".
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¢)  Ponv Oenosumapus

25. CneuuanbHbli JOKJIAAYHK 0 BONPOCY 00 OroBOpKax kK MEXAYHApOXHBIM JOrOBOpam
MOCBATHII YaCTh CBOErO LIECTOrO AOKIana'® pomu nenosurapus B CBA3K C yBEIOMJIEHHEM 06
orosopkax. OH NpeayoxKuI BOCIIPOU3BECTH B PyKOBOICTBE MO MPAaKTHKE MOJIOXKEHHs crateit 77
u 78 Benckoit kouBeHumuu 1969 roga, anantupys UX HEMOCPEACTBEHHO K oroBopkam. OnHako
BCTaeT BOMPOC O TOM, YIOJIHOMOYEH JIM AENO3UTapUil OTKa3bIBATHCA YBEAOMISITh
3aHHTEPECOBAHHBIE NOCYAAPCTBA H MEXAYHAPOIHBIC OPTraHH3alHH O IBHO HEMPHEMIIEMOMH
OroOBOpKE, B YaCTHOCTH €CJIM OHA 3aMpelleHa KakKuM-JIH00 MOoJIoKEeHHEM A0roBopa.

26. JIo NpMHATHA COOTBETCTBYIOLIErO MPOEKTa OCHOBHOIO nosoxenus Komuccus xorena 6ol
O3HAKOMUTBHCH C MHEHHAMH rOCyAapCTB MO 3TOMY BONpPOCY.

B. AunaomaTH4yeckas 3auuTa

27. Komuccus npuBeTcTBOBaNa OBl MHEHHS H 3aMEYaHM B OTHOLICHHH BO3MOXKHBIX U3bSATHH
3 NPaBUIIa COXPaHEHHs IPAXAAHCTBA, BKJIOYAs YCIOBHA, IPH KOTOPBIX TAKHE H3bATHs ObLIH
6b1 npUMEHHUMBL. B uacTHOCTH, IPUBETCTBOBATIHCH Obl KOMMEHTAPHH O TEX UIBATHAX K
IPaBHITY, KOTOPLIE OTHOCATCA K CHUTYalMsAM HeJ0OpOBOJIbHOIO H3MEHEHHs IPa)kIaHCTBa B CBA3M
C MPaBOMpPEEeMCTBOM roCyAapCTB Uy 6pakoM MO0 yCHIHOBJICHHEM.

28. Komuccus Takxe NPHBETCTBOBANA Ob] MHEHHA M 3aMEYaHHA 10 CIEAYIOUIMM BOMPOCaM,
OTHOCSLIIMMCS K JHIJIOMAaTHYECKOH 3aLNTE B OTHOLIECHHH IOPHIUYECKHX JIHLI

a)  OCyueCTBIAIOT JIM FOCYAApCTBa HAa MPAKTUKE AUIUIOMATHYECKYIO 3ALIMTY B
MHTEpEcax KaKoii-TM6o KOMNaHUH B CTy4ae, eClIi 3Ta KOMIIaHUA 3aperuCTPHpOBaHa/
MHKOPIOPUPOBaHa B JAaHHOM rOCyAapcTBe, BHE 3aBUCHMOCTH OT rOCY1apCTBEHHOM
TIPHHAJUIEXHOCTH akuuoHepos? Kpome Toro, TpeSyioT nu rocynapcrsa, 4ToObl OOJIBIIMHCTBO
WJIH OCHOBHAs 4aCTb aKLIMOHEPOB KOMIIAHHM HMeNH Obl IPaXKAAHCTBO 3aILHLIAOLIErO
roCcyaapCcTBa B KaueCTBe YCIOBUA MPENOCTaBIEHUs AUTIOMaTH4Y€CKOH 3aLIHThI?

b) MoxerT JiM rOCyAapCcTBO OCYLIECTBJIATD JUIIOMATHYECKYIO 3a1UTy B MHTEpecax
AKIIHOHEPOB, UMEKOLIHUX IPaXXJaHCTBO 3TOrO roCyaapCTaa, B Cliy4ae€, KOraa KOMnaHnu
(3aperucTpupOBaHHOH/MHKOPNOPHPOBAHHOI B APYrOM rocy1apCTBe) MPUYHHEH Bpell B
pe3yJbTaTe AesHHA rOCyAapcTBa perucTpayyu/MHKopnopauuu?

16 A/CN.4/518/Add.2, myukTsi 156-170.
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C. OnnocTopoHHHE aKTbI roCyAapCTB

29. Komuccus obpamaer BHUIMaHHE Ha NOATOTOBNEHHBIH ClIeLUABHBIM JOKIATUHKOM
BOTPOCHHK, KOTOpBIii SyneT npenpoBoxaeH npaBuTenscrBam. Komuccus npussiBaer
MPaBUTENBCTBA OTBETUTHL HA ITOT BONPOCHMK KaK MOXHO CKOPEE.
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TJIABA IV
OTBETCTBEHHOCTDb I'OCYJAPCTB
A. Bseneune

30. Ha cBoeii nepBoit ceccur B 1949 rony KoMuccus B kKa4ecTBe ONHOM U3 TEM, KOTOPbIE OHa
couJsia MOAXOAALIMUMHU st Kogudukanuu, BeiOpana TeMy "OTBETCTBEHHOCTb rOCYAapCTB".

B otBer Ha pesomouuro 799 (VIII) I'enepanbHoit Accambneu ot 7 nexabps 1953 rona, B
xotopoi Komuccuu 6b110 PeanokeHo NPUCTYITHTD, KaK TOJLKO OHa COYTET 3TO
1enecoobpa3HbIM, K KOAUGUKALNH IPUHLMIIOB MEXXAYHAPOIHOIO NMpasa, KacaloluXcs
OTBETCTBEHHOCTH rocyaapcTs, Komuccus Ha cBoeii cenpbmoit ceccuu B 1955 rony nocranosunia
Ha4aTh u3y4eHue TeMbl "OTBETCTBEHHOCTh rocyapcTB” M HasHauMaa CrielHanbHbBIM
noknagquukoMm no 3toit reme ®.B. I'apcus Amagopa. Ha cnenyromux mectu ceccusx Komuccuu
B nepuon ¢ 1956 mo 1961 rox CneuranbHbli AOKJIaAYHK [TPEICTaBHII IIECTh AOKIAOB,
KacCaBIUMXCS B LIEJIOM BOMpPOCa 00 OTBETCTBEHHOCTH rOCYapCTB 3a NpHUYMHEHHe yinepba
JIMMHOCTH WM MMYILIECTBY HHOCTDAHIEB' .

31. Ha cBoeii uersipHanuatoii ceccuu B 1962 rony Komuccus yupeauna Ilogkomurer,
NIOPY4YMB €My MOATOTOBUTH NPEABapHUTENbHBIR NOKIA/, COREPHKALUMH MPEUIOKEHHS,
Kacarouuecs cepbl oxsara Oyayiuero HCCIenoBaHus U nomxona’®.

32. Ha cBoeii natsanuaroii ceccuu B 1963 roxy Komuccus, enquHoraacHo onoOpus noknan
IMonxomuTeTa, HasHayuaa CrneuManbHBIM JOKIATYHKOM M0 3TO# TeMe r-Ha Pobepro Aro.

17 O1H wects oxkaanos CrelHaJbHOTO JOKJIAIYHKA CM. |

Yearbook... 1956, vol. I1, doc. A/CN.4/96, pp. 173-231;
Yearbook... 1957, vol. 11, doc. A/CN.4/106, pp. 104-130;
Yearbook... 1958, vol. 11, doc. A/CN.4/111, pp. 47-73;
Yearbook... 1959, vol. 11, doc. A/CN.4/119, pp. 1-36;
Yearbook... 1960, vol. 1I, doc. A/CN.4/125, pp. 41-68; u
Yearbook... 1961, vol. 11, doc. A/CN.4/134, pp. 1-54.

8 Tam xe, cTp. 254 u nanee.
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B nepuon co csoeit nBanuath nepsoit (1969 rox) no Tpuauats nepsyto (1979 rox) ceccuto
Komuccus nomyunna ot CrieLMansHOro AOKIagUKKa BOCEMb JOKIanoB . B o6mem miane
MPOEKTOB CTaTeit 1o Teme "OTBETCTBEHHOCTh rocyaapcTs”, npunaTom Komuccueil Ha ee
ABanuaTh cenpMoit ceccur B 1975 rony, npenycMoTpeHa cienyromas CTpykTypa MPOEKTOB
crareii: YacTb nepsas AOMKHA KaCAThCA MPOHCXOKIEHUS MEXTYHAPOIHOM

OTBETCTBEHHOCTH, YacTs BTOpas - coneprkanns, GopM 1 06beMa MEXTYHAPOXHOH
OTBETCTBEHHOCTH; a BO3MOXHas YacTb TpeTss, koTopyro Komuccus Morna 6s1 permuts

BKJIOYHTD B NPOEKT CTaTei, kacanack Gkl Bonpoca 06 yperyanpoBaHuM CHIOpOB U
MMILIEMEHTAaLUM MEXIyHapOIHOH OTBETCTBEHHOCTH .,

34. Ha caoeit Tpuauath BTOpoit ceccur B 1980 roxy Komuccus B NIPEZIBAPHTENILHOM NOPAIKE
NPHHANA B NIEPBOM YTEHMH UacTh nepBYIO NIPOEKTOB CTATEl O "MPOUCXOXKIAEHHH

n2l

Mexcnyuaponﬂoﬁ OTBCTCTBCHHOCTH .

35.

Ha cBoeit Tpunuate nepsoii ceccun (1979 rox) Komuccus B casizu ¢ n3bpanuem r-ua Aro
cymbeit Mexxaynaponsoro Cyna HasHauuna CrieuManbHbIM AOKIATIMKOM IO 3TOH TEMe

r-da Bunnema Pudarena. B nepuon mexay csoumu tpuauatk sropoii (1980 rof) ¥ TPHALATH
Bocbmoit (1986 rox) ceccisimu Komuccus nonyunna or r-na Buniema Pudarena cems n0xnanos
1o 31oit Teme?, kacarouuxcs Yacreii BTOPOIi U TpeTbei.

19

20

21

22

Otu Bocemb 10K1an0B CrenManbHOrO JOKIAMYMKA CM.

FEocezoonux ...
Excezoonux ...
Eaxcecoonux ...

cTp. 234,

Eoucecoonur ..
Eacezoonux ...

cTp. 2-68

Excezoonux ...
Excezo0nux ...
Excezoonux ...

Eacezoonux ...

Eaxcezoonurx ..

1969 200, Tom 11, noxyment A/CN.4/217 u Add.1, ctp. 139-174;
1970 200, Tom I, noxyment A/CN.4/233, crp. 207-232;
1971 200, Tom II (YacTs nepsas), nokymenT A/CN.4/246 u Add. 1-3,

. 1972 200, Tom 11, nokyment A/CN.4/264 u Add.1, ctp. 87,

1976 200, Tom I (YacTs nepsas), nokyment A/CN.4/291 u Add.1 u 2,
1977 200, Tom Il (Macts nepsas), nokyment A/CN.4/302 u Add.1-3;
1978 200, Tom II (Yacts nepsas), nokyment A/CN.4/318 u Add.1-4; u
1980 200, noxyment A/CN.4/318/Add.5-7.

1975 200, Tom 11, crp. 66-71, noxyment A/10010/Rev.1, nyrkrs! 38-51.

1980 200, Tom I (YacTs BTOpas), crp. 26-64, mokyment A/35/ 10, rnasa III.

OtH ceMb noknagoB CnenHaabHOrO AOKIAAYMKA CM.

Eoxcezoonux

... 1980 200, Tom Il (Yactsb nepsas), crp. 121, nokyment A/CN.4/330;
Eoxcezoonux ...
Eoxcezoonux ...
Excezoonux ...
Excezoonux ...
FEorcezoonux ...
Eocezoonux ..

1981 200, Tom 11 (HacTe nepsas), crp. 97, nokyment A/CN.4/334;

1982 200, Tom 1 (HacTs nepsas), crp. 26, nokyment A/CN .4/354;

1983 200, Tom 1l (Yacts nepeasn), crp. 4, noxyment A/CN.4/336; u Add. 1;
1984 200, Tom Il (YacTe nepsas), c1p. 1, noxyment A/CN.4/380;

1985 200, Tom II (YacTe nepsas), crp. 3, nokymenr A/CN.4/389; u

. 1986 200, Tom II (YacTs nepsas), crp. 1, nokyment A/CN.4/397 u Add. 1.
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36. Ha cBoeit Tpunuars nesaroii ceccuu B 1987 rony Komuccua HasHauuna CneunansHbIM
noxynaauukoM r-Ha I'astaHo Apanmxno-Pyuca Bmecto r-Ha Bunnema Pudarena, ybu
nojaHoMo4us Kak uineHa Komuccuu ucrexsn 31 nexkabps 1986 roga. B nepuoa co coeit
copokoBoii (1988 ron) mo copok BocbMyto (1996 ron) ceccuro KoMuccus nonyuunna ot

r-Ha ['aatraHo Apanmxuo-Pyuca soceMb noKnan08>,

37. Ha cBoeii copok BocbMo# ceccun Komuccnn B 1996 rony Komuccus 3asepunna nepsoe
4yTeHHEe NPOeKToB craTeil HacTeit BTOpoit U Tperbeit 00 OTBETCTBEHHOCTH rOCYAapCTB U
MIOCTAHOBMJIA B COOTBETCTBHH CO cTaThsMu 16 u 21 cBoero [lonoxeHnns npenpoBOAUTE POEKTbI
craTeit, npursTHEe KOMUCCHEH B IPENBAPUTENLHOM TIOPAAKE B IEPBOM YTEHHK™ !, uepes
I'eHepanbHOIO CekpeTapsi NPaBUTEILCTBAM JUI MONYYEHHSA X 3aMe4YaHuit U coobpaxeHuit ¢
npoce00oii MpeacTaBUTh TaKUe 3aMeYaHus U coobpakeHns I'enepanbHOMY cekperapio k 1 sHBapst
1998 rona.

38. Ha cBoeii copok neBsroit ceccuu B 1997 rony Komuccus yupeauna Pabouyio rpynmy mo
TeMe 00 OTBETCTBEHHOCTH rOCYAapCTB Il pACCMOTPEHHS BOIPOCOB, CBA3aHHBIX CO BTOPBIM
yrenueM Temsl. KoMuccus Takke HasHaumma CreHantbHbIM IOKIa4iKOM r-Ha Jixeimca

Kpoydopna.

39. Kowmwuccus nosy4usia TpU AOKIaja OT HbiHemHero CrienuaibHOro JoKIaaunKa
r-Ha /[xeiimca Kpoydopna Ha cBOUX NATHAECATOM - NATHAECAT BTOPO# CECCUAX B
1998-2000 romax®. 3TH nOKIaAbI KACATHCH pPaccMOTpPEHUS [POEKTOB cTaTed AN Lenei

3 3OT1H BoceMb n0K1aA0B CenyalbHOro JOKMag4uKa CM. |

Eocecoonux ... 1986 200, Tom Il (HacTb nepsas), ctp. 8, nokyment A/CN.4/416 u Add. 1,
Eocezoonux ... 1990 200, Tom 11 (Mactb nepsas), nokymeHT A/CN.4/425 u Add. 1,
Excezoonux ... 1991 200, Tom II (Uactb neppasn), nokymeHT A/CN.4/440 u Add.1;

nokymeHT A/CN .4/444 u Add.1-3; noxymenTt A/CN.4/453 n Add.1 u Corr.1-3 u Add.2 u 3;
nokymeHT A/CN.4/461 u Add.1 u 2, nokymeHT A/CN.4/469 n Add.1 u 2 u A/CN.4/476 n Add.1.

#  IMoxnan Komuccuu o paboTe ee copok BoceMoii ceccunt (Oguyuansusie omuemoi

T'enepansnoii Accambneu, nameoecsim nepéas ceccus, [Jononnenue Ne 10 (A/51/10),
ctp. 125-153. Texctsl myHkra 3 cratbu 42 ¥ crareit 47, 48 u 51-53 ¢ xoMMeHTapUaAMHU
CM. TaM xe, cTp. 153 u oanee.

25 PYKOBO,H}H.IIHC NPpHUHLMAIIEI 11 paCCMOTPEHHUA 3TOM TEMBI BO BTOPOM YITCHHH, IIPUHATHIC

Komuccueit no pekoMmennaiyu paboueit rpyniisl, CM. TaM e, IyHKT 161.

26 A/CN.4/490 u Add.1, Add.2, Add.2/Rev.1 (TONBKO Ha (PAHLY3CKOM A3bIKE) K
Add.2/Corr.1 (TosBKO Ha apabCKOM, HCITAHCKOM, KMTAHCKOM H PYCCKOM si3blkax) U Add.3,
Add.4, Add.4/Corr.1, Add.5 n Add.6; A/CN.4/498 u Add.1-4; A/CN.4/507 u Add.1,
Add.1/Corr.1, Add.1/Corr.2 (Tonbko Ha ¢paHuy3ckoM a3bike), Add.2, Add.2/Corr.1-2, Add.3,
Add.3/Corr.1 u Add 4.
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BTOPOI'O YTE€HHS B CBETEC KOMMEHTAapHEB, COSNaHHbIX ﬂpaBﬂTeanTBaMH”, H HOBBIX TEHACHLIMH B
IIPAKTHKE rocynapcrs, CyL[e6HbIX PELIEHHAX K TCOPETUYECKHX HCCIIEAOBAHUAX.

40. Ha cBoe#t naTbaecsaT BTOpoi ceccun B 2000 rony KoMuCCHs IPHHSATA K CBEEHHMIO IO
PenakumoHHOro KOMHTETa O BTOPOM YTEHHH NIPOEKTOB CTaTei B LEIOM (A/CN.4/L.600%),
KOTOpbIe ObUIH B IPENBAPUTENBHOM MOPAIKE NPUHATH PenakiMOHHbIM KoMuTeTOM™®. KOMHCCHS
MOCTaHOBHJIA 3aBEPIINTL BTOPOE YTEHHE NPOEKTOB CTaTeH Ha CBOEH MATHAECAT TPEThei CECCHU
B 2001 roay ¢ y1eTom 06BIX BO3MOXHBIX 3aMeYaHHit MPaBUTENbCTB B OTHOLIEHHH MIPOEKTOB
craTei, copepakaiuxcs B gokyMente A/CN.4/L.600*.

B. PaccMoTpeHHe TeMbl HA JAHHOI CeCCHH

41. Ha texymeii ceccun KoMuccuu 6bunu npeacTasieHsl KOMMEHTapHH U 3aMeYaHus,
NOMY4EHHbIE OT PABUTENILCTB MO NMPOEKTaM CTATEH, IPHHATEIM B IIPEABAPHTENLHOM MOPS/IKE
PenakiHOHHBIM KOMUTETOM Ha NpenBIAYILEit ceccuu’, a Taoke YEeTBEPTHIi NOKNan
CneuuanbHoOro noxnanuuxa r-Ha JDxeiimca Kpqu)opzxa‘m. B noxsanze paccMaTpuBanuch
OCHOBHLIE BONPOCHI, CBA3aHHBIE C IPOEKTAMH CTATel, B CBETE KOMMEHTapHEB U 3aMeYaHuil,
MOJy4€HHLIX OT NPaBHTENbCTB. KOMHMCCHS paccMOTpena JOKNan Ha CBOMX 2665, 2667, 2668 u
2670-2674-m 3acenanusx, cocroapuuxcs 23, 25 u 26 anpena U 1-4 u 8 man 2001 rona.
ObcyxneHue kacaoCh Npex/ae BCEro YeThbIPeX OCHOBHLIX HEPEIeHHBIX BONPOCOB, KaCaloIHXCS
MPOEKTOB CTATEH, 3 MIMEHHO CEPBE3HBIX HAPYILIEHHIT 063aTeNbCTB Nepen MEXIYHAPOIHBIM
coobmecrsom B uenom (Yacts Bropas, rinasa IT); xontpmep (Yactb BTOpas-6uc, rnasa II);
NOJIOKEeHH#H 06 yperynupoBanuu cropos (YacTb TpeTbst) ¥ GOPMBI IIPOEKTOB CTATEN.

42. Ha coux 2672 u 2674-M 3acenaHusX, COCTOABLIMXCS 3 U 8 Mas 2001 rona, Komuccus
NOCTaHOBMJIA NIEPEAIaTh 3TH NPOEKTHI CTaTelt PenakunoHHOMY KoMuTeTy.

7 A/CN.4/488 u Add.1-3 u A/CN.4/483; A/CN.4/492 u A/CN.4/496; A/CN.4/504 u Add.1.

¥ Ioxman Komuccuu o paboTe ee naTERECAT BTOPO Ceccun, Oguyuansrsvie omuems
T'enepansuoii Accambneu, nameoecam namasn ceccus, [lononnenue Ne 10 (A/55/ 10),
crp.149-169.

»  A/CN.4/515 u Corr.1 (Tonbko Ha apabekom sswike), Add.1-3.

30 A/CN.4/517 u Add. 1.
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43. Ha cBoem 2673-M 3acenqanun 4 Maa 2001 roga KoMuccus Taxke nocTaHOBUNIA yYPEAUTH
aBe pabodune rpymiisl MO AaHHOM TeMe: OAHY pabodyro rpynmy OTKpPBITOrO COCTaBa AJis
PacCMOTpPEHHS! OCHOBHBIX HEpELIEHHBIX BONPOCOB AAHHOM TeMBI, a ApYryro pabodyio rpynny —
JUIL PACCMOTPEHHI KOMMEHTApHEB K MPOEKTaM crareir™.

44,  OcHOBbIBasACb Ha pekoMeHnauuu Paboueit rpynisl OTKPHITOrO COCTaBa N0 PaCCMOTPEHHUIO
OCHOBHBIX HEpeLIEHHbIX BONPOCcoB, KoMuccHs B Bie UCKIIOYEHHs M3 CBOEH yCTaHOBMBLIEHCS
IPaKTHKU MPUHATUSA NPOEKTOB CTaTei BO BTOPOM YTEHHH MOCTaHOBHJIA BKJIIOUUTD KPaTKOE
pe3roMe OOCYKIEeHHs YeThIpeX YIOMAHYTBIX BONPOCOB BBUAY BaXXHOCTH TEMbI H CIIOXKHOCTH
3THX BompocoB. PekomeHnnanuu Paboueit rpynmnel N0 OCHOBHBIM HEPELIEHHBIM BONPOCaM
CozIepXaTcsa Hibke B myHkTax 49, 55, 60 u 67.

1. Kparkoe HijioxkeHHne 06Cy»x1eHHA OCHOBHbIX HEPEIIEHHbIX BONPOCOB

a) Cepbe3Hbie HApyLIeHHs 003aTEILCTB Neped MeXKAYHAPOAHBIM co061ecTBOM
B uesiom (Yactp BTOpan, raasa IIl, conepxamasica B nokymenre A/CN.4/L.600*)

45. Bbuu BbICKa3aHbl Pa3JIMYHbIE MHEHHS B OTHOLIEHHH MOJIOKEHHH O CEPLE3HBIX
HapyueHuax, cogepxawmuxcs B riaase [1I Yactu Bropoit, koTopbie pacCMaTpUBaikCh B
4eTBepToM nokinane CneuranbHOro JOKJIanYHKa.

46. Hexoropsie unedsi Komuccuu Bhicka3aiuch 3a cOXpaHeHHe 3Toil rnasbl. 1o ux MHEHHIO,
OHa yPaBHOBELIMBAET BECh TEKCT C YYETOM TOTO, YTO OBIIO pPeIlieHO He JEeNaTh CChUIKY Ha
NOHATHE "MEXIYHAPOIHBIX MPECTYIIEHUH rocyaapcraa”, Coaepikallerocs B MpexHen CTaTbe
19, u TakuM 0Opa3oOM ABJIAETCA HACYLIHO HEOOXOMMMOI A obecnieyeHus odieit
cOalaHCHPOBAHHOCTH TekcTa. Kpome Toro, HCKiroueHMe 3TOH riasbl 6bU10 ObI 11arOM Hazax H
ymasneHueM npoaenanHoi Komuccueii pabotsl, a Taxoke HaBOAUNIO Obl Ha MBICHB O TOM, YTO
KomMuccus He cnocobHa HaliTH pelieHHe CIOXHBIX U NPOTHBOPEYHBLIX BONPOCOB.

47. OagHako MHOTHE M3 T€X, KTO BBICTYIaJ 32 COXPaHEHHE 3TOH CTaTbH, OTMETHIIH, YTO OHA
Moria Ob1 ObITH yy4lleHa IYTEM BHECEHHS Pa3IMYHBIX MOMPaBOK. B 4acTHOCTH, MOHATHE
Cepbe3HbIX HapylleHHH TpebyeT fanbHEHIIero NposACHEH!s, NMOCIEACTBIA CEPbE3HBIX
HapylIeHuil Hy>XAaI0TCA B 60Jiee TOUHOM M Pa3sBEPHYTOM ONPENENICHUH C LIENbIO Pa3bACHEHMS,
CpeRM npouero, mpaBa BCEX MOCYAapCTB CChUIATBCA Ha OTBETCTBEHHOCTh MOCYAapCTBa,
BBITEKAIOIYIO U3 CEpbe3HOro HapylleHus (Tak Ha3blBaeMblii MpUHLMI "actio popularis"), nanee
HeOOXOAMMO yKa3aTh, KOT/Ia CEpbe3HOE HapylleHue BiiedeT 3a OO0 ABHBIH MM OYEBUIHBIH
yuepO; B 4aCTHOCTH, Tako# yiepO Hyxaaercs B 60Jiee sSCHOM ONpeAeeHHH, C TeM YTOObI
OTJIHYATh €ro OT WTpPadHBIX YOBITKOB, KOTOPblE OTCYTCTBYIOT B COBPEMEHHOM 0011eM

3 CocraB Paboueii rpynnsl Mo pacCCMOTPEHHI0 KOMMEHTAapHEB CM. BBILIE B IJIaBe I, myHKT ...
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MEXIYHapOIHOM Mpase; 00A3aTeNbCTBA B OTHOIEHHM COTPYAHHYECTBA M HETIPH3HAHWS,
M3JIOXKEHHBIE B IIYHKTE 2 CTaThu 42, Hy)XKAIOTCA B Pa3bICHEHUH U Pa3BUTHH, M HAaKOHEL],
HaJNIeXHUT GOJiee 4eTKO yKa3aTh, YTO STH NMOCHEACTBHSA He ABJAIOTCA HU HCYEPTILIBAIOIMMH, HH
B3aHMOHCKIIOYAIOLIMMH.

48. [pyrue unenbl Komuccuu BbICKa3anuch 3a HCKIIOUEHHE ITOM rNIaBbl [0 CICAYIOMNM
NPUYHHAM. OHA KaCAeTCs NMEPBUYHBIX HOPM; B NEHCTBYIOLIEM MEXTYHaPOAHOM NPABE HE
CYLIECTBYET OCHOBbI IJist IPOBEACHHS KA4ECTBEHHOIO PasINuMs MEXAY CEPbE3HBIMH H
OObIMHBIMH HAapPYUIEHHAMH, M TAKOE PA3IHiHe HE ABNAETCA JKENATENbHbIM O MPHHIMITHAIbHBIM
COOOpaXkeHHAM, YUUTBIBaA IIMPOKHIi CIIEKTP HAPYLIEHHUH, KOTOPbIE MOIYT UMETh MECTO,
HEKOTOpbIE M3 IJIEMEHTOB COOTBETCTBYIOIIMX IOJIOKEHH ABJISIOTCS B BHICLIEH CTENEHH
HEACHBIMH, TaKHe, KaK ONpe/IeNICHHE CEPLEe3HONO HAPYIUEHHHA, MIOHATHE OTAIYEHHOro yuep6a,
00s3aTeNbCTBA, JIEXKALIME HAa BCEX NOCYapCTBaX, H KOHTPMEPBI, KOTOPbIE pPa3peliaeTcs
NPUHUMATbL BCEM roCyaapcTsaM. Bbino BbICKa3aHO MHEHHE, YTO BMECTO OTHENbHOM INIaBbl B
Yactb 4eTBepTYIO MM B KakoH-1H60 APyroi pasaen HaIexXHUT BKIIOYUTD Kilay3yy "Ge3
yuepba" ¢ enbio usbexaTb HaHECEHUs yiepba PasBUTHIO HOPM, KaCAKOLIMXCA "Cephe3HbIX

Al

HapymeHui"

49. TIlo pexomennauun Paboueii rpynmnsl OTKpHITOro cocrasa KOMHCCHS COTrIacmIach ¢ Tem,
4TO FJIABYy CIEAYET COXPAHUTh, MCKJIIOYMB, ONHAKO, MyHKT 1 CTaThby 42, KOTOPLIi KACAETCA
YOBbITKOB, OTPaXAIOLIKHX TAXKECTh HAPYLIEHUA. BbUIO, B 4aCTHOCTH, PEIIEHO, YTO
NpEeLIECTBYIOLIHE YKa3aH!UA Ha CEPbe3HOE HApyIIEeHHE Kakoro-inbo obs3arenscTsa nepen
MEXIYHapPOOHBIM COOOLIECTBOM B LIEJIOM, MMEIOLLIEro BaXKHeilee 3HaYeHHE IS 3aIUThI €ro
OCHOBOIOJIArarOLUX HHTEPECOB, IPUMEHHTENBHO, IMIaBHbIM 00pa3oM, K BONIPOCY O CCBLIKE,

B TpakToBke Mexaynaponsoro Cyna B nene "bapcerona Tpskwun", 6ynyT 3aMeHeHbI
KaTeropuei uMnepaTHBHbIX HopM. Hcnosnp3oBanue 9TOl KaTeropHH CleayeT MPeAIouecTb,
NOCKOJIbKY OHa KacaeTcsi Cheprl BTOPUYHBIX 003aTeNbCTB, a HE CChUIKM Ha HUX. U emme ogHuMm
NPEUMYIIECTBOM TAKOTO MOAXOAa ABJAETC TO, YTO NMOHATHE HMIEPAaTUBHBIX HOPM YyXKe IIPOYHO
3aKperuleHo B BeHCKO# KOHBEHLIMHM O NpaBe MEXAYHapOAHbIX AOroBopos. Hosas
(opmynupoBka He GyneT kacaThCA MENKMX HIIH HE3HAYHTENbHBIX HAPYIIEHHI HMIIEPATUBHbIX
HOPM, a TOJIbKO CEPbe3HBIX HapyLueHHH Takux HOpM. K PenakiHOHHOMY KOMHTETY Oblia TaKKe
obpateHa mpoceba noapobHee pacCMOTPETh ACMEKThI OCNEACTBHI CEPLE3HBIX HAPYIIEHNUIA B
LeNAX yHpolleHus, H30exaHus 4pe3MepHO PacILIbIBUATEIX GOPMYITMPOBOK U CyXeHHs chephl
HX NMPHUMEHEHHs CITy4asiMH, HEMOCPEACTBEHHO OXBAaThIBAEMbIMU HACTOSLIEH INIaBOIA.
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b) Kounrpmepn: (UacTs BTopasn-6uc, raasa Il, conepxamascs B 10KyMeHTe
A/CN.4/L.600*)

50. AmnanormyHbIM 00pa3’oM pasiHyHble MHEHUA ObLIM BHICKA3aHb! B OTHOLIEHHH MOJIOKEHHH
0 KOHTpMepax, comepkauruxcs B riase Il Yactu Bropoii-6uc, koTopbie paccMaTpUBaINCh B
4yeTBepToM Aokiane CrennaabHOro JOKIaauuKa.

51. Hekotopbie uneHbl KoMuccuy BbICKa3aHCh 32 COXpaHEHHE 3TOH IJIaBhl [0 CNEAYIOLUM
HNPUYKMHAM: KOHTPMeEpLI, 6€CCOpHO, CyIEeCTBYIOT U NMPH3HAHBI B KA4€CTBE YacTH
MeXyHapOAHOIo Mpasa, Kak 370 noarsepann MexnyHapoasslit Cyn B gene o npoexme
TI'abuuxoso-Haovmapows, B OTIHYHME OT OPYrUX OOCTOATENLCTB, HCKITFOYAIOLIMX
NPOTHBONPABHOCTb, KOHTPMEPDI HIPAIOT ONPEAEIIOLIYIO POJb B HMIUIEMEHTALMU
OTBETCTBEHHOCTH, NOCKOJIBKY MX LIEJIb COCTOMT B N0OY>KA€HNH roCyAapCTBa-HapyIIHTENs
BBIMOJIHATD €ro 00s3aTeNILCTBA HE TOJIBLKO B IUIaHE MPEKPALEHUs, HO TAKXKE U B [UIaHE
BO3MELIEHHUS, PEXUM KOHTPMEP, U3JI0XKEHHBII B cTaTbax 50-53 u 55, ycranasnuBaer yeTkue
PaMKH [UIsl IPUHATHS KOHTPMED, C TEM YTOOL! H30exaTh 35oynorpebienuii, npexycMaTpHBaeT
foJee ueTkue rpaHHLbl, HEXENH PACIIbIBYaThIE H HEOMpeeeHHble HOPMbl OOBIYHOTO
MEXIyHapOAHOTrO MpaBa, peryJupyoiIie KOHTPMEpDI, 1 00eCneYHBaeT Xpynkoe paBHOBECHE,
OCHOBHas CTPYKTypa KOTOPOro JOJKHa O6bITh coXpaHeHa, ObUIO GBI HENOTHYHO U
HeLenecooOpasHO BKIIOYATh 3TH TOJIOXKEHHA B CTAThiO 23, yYMTHIBAA €€ MHYIO Lelb U
QYHKLHMIO, 8 TaKXe 3HAUHTENbHBIN 00beM MOJIOXKEHHUH, NoUIeXaluX N100aBIEHHIO.

52. Hexoropsle u3 unenoB Komuccus, BbICKa3bIBaBIIMECS 33 COXPAHEHHE 3TOH IJaBbl,
TNPEeUIOKUITH PasJIMYHbIE NONPABKY, KOTOPbIE, 0 MX MHEHHIO, MOTJIH Obl YKPEITHTL paBHOBECHE
MeX]y PaBOM NMPUHUMATh KOHTPMEPHI H HEOOXOAMMOCTBIO OTPAHUYHMTh HX HETPaBUIILHOE
NpUMEHEeHUe. OTH NPEMNIOKEHH NPeNyCMaTPHBAIH YCUJIEHHE CChIIKH Ha YPEryJIHpOBaHHE
CIIOpOB B CTaThe 53, a Taioke ruOKkuit ¥ OnepaTHBHBINA MEXaHH3M YPEryIHPOBAHMSA UL
pa3peleHns CropoB, KACAIOLIMXCA KOHTPMED.

53. [lpyrue unensl Komuccuu nojarai, 4To 3Ty raBy CIEAYET HCKIHOYHUTD N0 CIEAYIOLIUM
NPHYHHAM. €€ TOJIOKEHHA He ABJAIOTCS HeOOXOMMMBIMU M BO MHOTMX OTHOLIEHHUSAX He
OTPaXAI0T COCTOAHHE NPaBa WM JIOTHKY POJIM KOHTPMED, PEXUM KOHTPMEP NO 0OBIYHOMY
MpaBy pa3BHUT JIMIUb YACTHYHO, U 3Ta IJaBa KacaeTcs aCNeKTOB MOHATHSA, KOTOPOE YETKO He
onpenenedHo. Kpome Toro, ykazaHHbIE NOJOXKEHUA ABJAIOTCA HEYAOBIETBOPUTENBLHBIMH N0 PAAY
aCrMeKTOB. OHM He 3aTPAarMBalOT MHOTMOYHCIEHHEIX LiejIell KOHTPMEp, YCTaHABJIMBAIOT
MPOLERYPHBIE YCIOBHA, SABJIAIOIIMECS CIHILIKOM JKECTKMMH, U HE COOTBETCTBYIOT
MEXAYHapOAHO# cyneOHOM npakTHke U apOUTpakHBIM peleHusaM. BbUIo npeanoxeHo, YToOsl
HCKJTIOYEHHE 3TO# rNaBbl CONPOBOXKAAIOCH YKPETIEHHEM U pacClIMPpEHHEM cdepbl OXBaTa
CTaTbH 23, KaK Npearajii HEKOTOpbIE NMPaBUTENLCTBA.
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54. HesaBucuMo oT 3TOr0 06111Ero BONpOCca, KaCatoerocs raaesl 11, 6bUIH BLICKa3aHbl
pasHYHbIE MHEHHA B OTHOLUIEHUH KOHTPMED CO CTOPOHBI APYrUX rOCYAapCTB, IIOMMMO
NOTEPNEBIIEro roCyAapCcTea, O KOTOPIX FOBOPHUTCA B cTathe 54. Hekotopele unenst Komuccuu
TIOANEPIKAIH ITO NMOJIOXKEHHE B KAUECTBE I0JIE3HOr0 U HEOOXOMMOTO HHCTPYMEHTA ISt
pelueHUs NpobIeMbl CEpLE3HBIX HaPYILEHUH, O KOTOPBIX MAET peyb B CTaThe 41, U B KauecTBe
yKa3aHHs Ha OIHO U3 OCHOBHBIX IIOCIEACTBHI CEPbe3HBIX HAPYLUEHUH, IPU OTCYTCTBHH
KOTOPOTo rocynapcraa 6ynyT 6eccHIbHBI pearvpoBaTh Ha TAKUE HAPYLIECHHUS, a TAKXKE B
Ka4yeCTBe ONpEeAeAIOLIero NONOKEHUs A obecneueHns c6alaHCHPOBAHHOCTH BCErO MPOEKTa.
H HakoHeL, [0 HX MHEHHUIO, 3TO NMOJIOKEHHE SBIACTCS 3aKOHHOM (POPMOIl IPOrPECCHBHOTO
Pa3BUTHs MEXIYHApPOAHOTO NPaBa; K TOMY Xe€ B MOJb3y HEKOTOPBIX aClIEKTOB FOBOPHT H
TnpaKTHka rocyaapcrs. Jlpyrue unenst KoMuccuu BbICKa3anuch NPOTHB 3TOrO NPEMIONKEHHUA 0
CNENYIOLIMM NPUYHHAM: OTCYTCTBYIOT OCHOBaHHS A/l CTaThH 54 C TOUKH 3pEHUA IPaBa U €ro
TIPOrpeCCHBHOIO Pa3BUTHS BBUAY NPOTHBOPEYHBOH MPAKTHKHU M OTCYTCTBHS Opinio juris;
CTaThsl 54 CTPajaeT pAnoOM U3bSHOB. OHA, B YACTHOCTH, 06ECIIeUNBAET NOBEPXHOCTHYIO
NErHTUMHOCTD JULA 3aIyrHBaHUsl MAJIBIX FOCYAAPCTB, IPEAYCMATPUBAs "CAMOZENBHYIO" CHCTEMY
CaHKIMH, yrpoXarouwyo cucreme 6€30MacHOCTH, OCHOBaHHOM Ha YcTase OpraHusanunu
O6venunennbix Haumii, n 5o6aBniss eme omHO 06CTOATENBCTBO, UCKIIOYAKOLIEE
NPOTHUBONPABHOCTD AT “KOJICKTHBHBIX" KOHTPMED, KOTOPBIE HE CBA3AHBI C "OObIYHBIMHK"
KOHTPMEpPaMU H MOI'YT NpPH Ci1y4ae NpHoOpeTaTh HUPOKHE MACIUTaObl BNIOTH A0
HCMOIb30BAHUS CHUIIbL. BbIIO NMPemIokeHO HCKIIOYHTD CTAaThIO 54, 3aMEHHB ee MCKITIOUAIOLIEHt
OTr'OBOPKOIA.

55.  Ilo pexomennauun Pa6oueit rpynmsi OTKpbITOro coctasa KoMuccus npuiia kK MHEHHIO O
HEXKeIaTeNbHOCTH "BTHCKHBAHMA" BCEX CTaTel O KOHTPMEPAX MIIH 3HAYUTEIbHOM UX YaCTH B
CTaTbio 23, KOTOpas MOCBALIEHA JHIIb OHOMY H3 aCMEKTOB JaHHOTO Bonpoca. B pesysbrare
TaKoro L1ara CTaTbs 23 OKaXETCs NEPErpy>KEHHOH U MOXKET aXKe CTaTh HEMOHATHOM. BbuIo, B
HaCTHOCTH, PEIICHO COXPAHUTH CTaThIO 23 B rnasBe V Yactu nepeoil. I'1aBa o koHTpMepax
ocraHercs B YacTu TpeTbel, OfHAKO CTaThs 54, KACAIOIIAACA KOHTPMEP CO CTOPOHbI APYTHX
rocyAapcTs, MOMUMO NMOTEpIIEBLLEro rocynapcraa, Syner uckmoueHa. Bmecro storo 6yner
NpeaycMOTPEHa HCKIIIOYAIoLIasl OrOBOPKA, OCTaBJIAOLasA 6e3 M3MEHEHHUH Bce MO3ULIMHU 110
maHHOMy Boripocy. Kpome Toro, crates 53, xacaromascss yCloBHi, CBA3aHHBIX C IPUMEHEHHEM
KOHTpMep, ByzneT nepecMOTpeHa, a pa3nuyne MEXIY KOHTPMEPAMHU U BPEMEHHBIMH
KOHTpMepamu Oyner uckmoyeno. JlaHHas CTaThs HYXOAETCA B YIIPOLIEHMH M B 3HAYUTENLHOM
CTeneHH NOJDKHA ObITh NPUBENIeHa B COOTBETCTBHE C PelICHHEM apOUTPaXXHOTO Cya Mo Aely
Air Services, a Taike Mexaynaponuoro Cyzna no neny 'a6uuxoso-Haosmapows. Ctateu 51 u
52, xacaromuecs 06s3aTeNbCTB, He 3aTParHBaeMbIX KOHTPMEPAMH, U COPA3MEPHOCTH, B CIy4ae
Heo6X0nMMOCTH Takxe GyayT NepecMOTPEHbI.
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c¢) IMonoxenusn o6 yperynupoBanuu cnopon (HacTb TpeThsn)

56. IIpoexTs! cTaTeil, NPUHATBHIE B IEPBOM YTEHHH, BKIIIOYAIOT YacTh TPETHIO, KaCAIOLIYIOCH
BONPOCa 06 yperyMpOBaHHH CLIOPOB >, BBUTH BbICKA3aHbI Pa3MYHBIE MHEHHS B OTHOLICHHH
TOJIOXKEHH# 00 yperynupoBaH1H CNIOPOB, coaepikaluxcs B 3Toit YacTw.

57. HexoTopsle uneHs KOMHCCHM BBICKA3aJINCh 32 BIJIIOYEHHE 00LIMX nonoxxeHui o6
yperyJIMpOBaHHH CIOPOB, B 0COOEHHOCTH, eciit KOMHCCHH NPeACTONT PEKOMEHAOBATh
pa3paboTky KOHBEHLHH, BBHIY 3HAYMMOCTH H CJIO)KHOCTH JAHHOH TEMBI, TEKCT KacaeTcs
MHOT'HX BXXHbIX BONPOCOB MEXAYHAPOAHOIrO Npasa, KOTOpble HE OXBATLIBAIOTCH KOHKPETHBIMHU
OOTOBOPHBIMHM HOPMaMHM; KPOME TOr0, BKJIIOYEHHE MOJIOKEHUH 06 yperyanpoBaHuH CIOpOB
NOBBICUT MOTEHLIMAJ CYyJI0B U TPUOYHAJIOB B JeNie pa3BUTHs NpaBa NMOCPEINCTBOM HX PELICHHMH.
Bb10 Taxoke BHICKa3aHO MHEHHE O TOM, YTO MEXaHHU3M NPHHYAHTEIbHOIO yperyaupoBaHus
CHOPOB ABJIAETCS HEOOXOOMMBIM IO KpaiiHel Mepe B CBA3M C KOHTPMEPAaMH, YYUTBIBas, YTO
HOCJIe[HHE MOTYT OKa3aTbCA NPEAMETOM 3JI0yNOTpeOIeHHIH.

58. Jlpyrue unens KoMuccun cowtn HenenecooOpasHbIM BKIIIOUATh NOJIOXKEHHA 00
yPEryJIMpOBaHUH CIIOPOB. Takue MOJIOKEHUS YK€ JOCTATOYHO OXBATHIBAIOTCS
PaCLIMPSAIOLIUMCS KOPITYCOM MEXIYyHapOAHOrQ AOrOBOPHOIO Npasa, NOAKPEIUIAIOLIHM
NPUHLM, U3NI0KeHHbIH B craThe 33 Ycrapa. Ilo mx MHEHHIO, C y4eTOM TECHOH CBSI3H MEXAY
NEPBUYHBIMH U BTOPUYHBLIMHU 0053aTE€IbCTBAMHU B IJIAHE OTBETCTBEHHOCTH rOCYyAapCTB H TEM
¢$axTOM, UTO MPABO OTBETCTBEHHOCTH rOCYApCTB SBJIAETCA COCTABHOM YaCTbIO CTPYKTYPbI
MEXIYHapOAHOro MpaBa B LENOM, 0COObIH PEXUM ypEryIMpOBaHHs CIIOPOB B PaMKax
OTBETCTBEHHOCTH FOCYAapCTB MOXKET AyOIHMPOBaTh CYILECTBYIOIME MEXaHU3MBI
yperyaIupoBaHus ClIOPOB ¥ NPHUBEAET K parMeHTaLuy ¥ Ype3MEPHOMY PacpOCTPAHEHHIO
TaKHX MexaHu3MoB. B camoMm nesne, obiee nonoxeHue, KacarLeecs NPUHYAUTEIbHOIO
yperyJupoBaHus CIIOPOB B 00/1aCTH OTBETCTBEHHOCTH rOCYAApCTB, CIIOCOOHO NMPHBECTH K
OTMeHe HOPMBI, H3JIOXKEHHOM B cTaThe 33 YCTaBa, T.€. K M©3MEHEHHIO, KOTOPOE, JAXE B
HacTosllee BpeMA, SIBJIAETCA HEOXKUAAHHBIM U BPAM JIH PEATUCTHYHBIM.

59. [Jpyrue unenst KoMuccun BpiCKa3anyu MHEHHE O TOM, YTO IIOJIHOE OTCYTCTBHE MEXaHH3Ma
yperyIMpOBaHHs CIIOPOB ABJIAETCS HelenecooOpa3HbIM, U NPEAJIOXKIWIM BKIIIOYUTH ob1ee
NoJIoXKeHue 00 yperyJupoBaHUH CIOPOB, aHAIOTHYHOE cTaThe 33 YcraBa OpraHusauuu
O6benunennbix Hauui, kak npeasioxkusio OIHO U3 MPaBUTEILCTB.

32 TexcTbl cTareii 06 yperyaupoBaHuH CIIOpOB cozepxkarcs B nokiane Komuccuu o pabore

ee copok BocbMOH ceccun, Oguyuanvuvie omuemsor I enepanvnoii Accambaeu, namvoecam
nepeaa ceccus, [Jononnenue Nel10 (A/51/10), crp. 149-152.
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60. Ilo pexomennauuu Paboueit rpynmel oTkpbITOro cocrasa Komuccus pemmna He BKIIOYATh
NOJIOXEHHs! OTHOCHTENILHO MEXaHM3MA YPEryJIHpOBaHUA CIIOPOB, ONHAKO OOPaTHTh BHUMAHHE
Ha MEXaHM3M, BbIpaboTanHblit KoMuccueli B poexTe Ha CTaiMM NEPBOrO YTEHHS B KAYECTBE
BO3MOXHOT'O CPECTBA yPEryIHPOBAHHUSA CIIOPOB, KACAIOIUXCA OTBETCTBEHHOCTH IOCYapCTB, U
ocTtaBuTh Uit ['enepanbHOi Accambrien pacCMOTpPEHHE BOTIPOCa O LeNecoo0pasHOCTH
BKJIIOYEHHS M0JI0KEHUI 06 yperymmposaHHHU cnopoB u 00 ux GopMe B TOM Clyyae, eciu
Accambrnies peLuut pa3pabaTbiBaTh KOHBEHLHIO.

d) dopma npoexTos cTarTei

61. Tlo Bonpocy 0 BO3MOXHOH (hOpMe NPOEKTOB CTaTel, npeanaraemMbix I'enepanpHoit
Accambriee, 6buTu BbICKa3aHbl Pa3IMYHbIE MHEHHS OTHOCHTENBHO LEIECOOOPa3HOCTH TeX HIIH
HHBIX BapHaHTOB, uMerolKuXxcsa y KoMuccnn cornacHo crarbe 23 ee [Tonoxenns. MHorue
4neHbl KOMMCCHH BBICKA3aHCh B MOJB3Y 3aKITIOYEHNS KOHBEHLMH WM IPOBEICHHS
KOHGEPEHLHH NO 3aKIIIOYEHHIO KOHBeHIIMH. BMmecre ¢ Tem apyrue unens Komuccuu
NPEANO4/IM BApHAHT, NP1 KOTOpoM Accambiiess IPUHUMAET K CBEICHHIO MJIM YTBEPXKAAET
OOKJIan nyTeM pe3omouMy. Eme onqHa BO3MOXHOCTb COCTOMT B TOM, 4ToObI KoMuccus
PeKOMeHZIOBaNa NPUHATD MPOEKTHI CTaTeH B popMe Hekiapalini, Kak 3T0 ObLIO NPEIOKEHO B
1999 rony B KOHTEKCTE MPOEKTOB CTaTeH O rPaXKAAHCTBE B CBS3H C MPaBONPEEMCTBOM
rocynapcTs.

62. [lpyrue 4neHbl KoMuccu, BHICTyNaBLIne B IOAAEPKKY BAPUAHTA PUHATHSA
MEXIYHapOIHOI KOHBEHLIMH, YKa3aJl4, B YaCTHOCTH, UTO 3anayeii Komuccuu sasnsercs
¢popmynupoBanue npaBoBbIX HOPM, YEr0 MOXKHO AOCTHYb JIMIIb MOCPEACTBOM KOHBEHLIHH, YTO
Komuccust TpanMIMOHHO NPUHMMAET BCE CBOH KPYITHbIE [IPOEKTHI B KAYECTBE MEXTYHAPOHbIX
KOHBEHLIMH, M YTO TaKOH NyThb B Cy4ae JAHHBIX MPOEKTOB CTaTei 06ecneyuT um, HapsAay ¢
Bencko# KOHBEHILIMEH O MpaBe MEXAYHAPORHBIX JOTOBOPOB, MECTO B KAYECTBE
dyHaaMeHTATEHEIX OCHOB MEXAYHAPOAHOrO MyONM4YHOro npaBa. Kpome TOro, B CBETE UX
3HaYeHHs, OTHOCAILUECH K HHCTUTYTY OTBETCTBEHHOCTH 00s3aTeNbCTBA M Npasa TpedyroT
HaJIM4YKsl KOMILIEKCa HOPM, KOTOPbIE€ MOTYT ObITh paCCMOTPEHBI JIMIIb B OKOHYATEIEHOM
AOKYMEHTE, UMEIOLLEM 00A3aTENbHYIO CHITy. Y CTaHOBJIEHHE OOBIYHBIX HOPM MEXIYHAPOIHOTO
npaBsa B IOrOBOPHO# (hJOpMe MPUAACT UM IOMOJHUTENILHYIO Y€TKOCTh, HAJIEXKHOCTD U
obs3aTenbHYI0 CHITy M TakuM 00pa3oM Oyzner crnoco6CTBOBaTL KOHCONMMAALMH BaXHe e
obnactu npasa. Kpome Toro, oTcyTcTBHE KOAU(UKALMHU NPaBa OTBETCTBEHHOCTH FOCYapCTB B
AOrOBOPE CO3AaCT AUCOAAHC B MEXIYHAPOJHOM NPABONOPSALNKE, B COOTBETCTBUM C KOTOPHIM
NepBUYHLIE HOPMbI XapaKTepHU3yIOTCa 6onee BceoObeMItoLEH koauPHUKALHEH, HeXenH
BTOpUYHbIE HOpMbl. COMHHTENBHO, YTO HepaTH(UKALIMA MOXKET NIPUBECTH K "06paTHO
xkogudukaimu". BiurioueHrne OObIYHBIX HOPM B KaKyrO-IHO0 KOHBEHIMIO CaMo N0 cebe He
O3HA4a€ET, YTO OHM YTPATAT CBOI CTaTyC, €CIIM TaKas KOHBEHLIHS OCTAHETCS
HepaTuULMPOBaHHOH. BLUIO OTMEUEHO, YTO BCE rOCYAapCTBa, YYaCTBYIOIHE B KaKOH-TH60
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IMIIOMAaTHYECKOI KOHGepeH1uH, 6ynyT Ha paBHOH OCHOBE BOBJIEYEHbI B pa3paboTKy OOroBopa.
INorpebosanocs Gonee 10 ner ans BerynneHus B cuny BeHckoii kouBeHumn 1969 rona, u naxe
ceifuac oHa paTH(HLMPOBaHA MEHee YeM MOJOBHHOM rOCYapCTB MHpPA, HH OAMH M3 3THX
¢baKkTOpOB HE OKa3as Kakoro-HUOyAb OLIYTHMOTO BIMAHHA HA €€ aBTOPUTET B KAYECTBE
M3JI0XKEHUS MPpaBa MEXIyHapOIHBIX NOTOBOPOB. Y TBEPXKAATh, YTO MOCYAApPCTBA 00A3aTENBHO
HapylaT paBHOBECHE TEKCTa, 3TO 3HAYUT MOAPA3yMEBaTh, YTO OHHM ACHCTBYIOT BONPEKH HX
coOCTBEHHBIM HHTEpECaM, XOTA Ha Jejie rOCYAapCTBa B MPHHLIMIIE IPOSBJISIOT OTBETCTBEHHBIN
NOAXOA ¥ CNOCOOHBI HaYaTh MOJUTHYECKHE MePEeroBOPbl I AOCTIKEHHS YAOBJIETBOPUTEIbHBIX
pe3yJibTaToB Aaxe B npouecce obweit konudpukauun. Kpome toro, koHpepeHUHH 110
koau(HKaIMH BHECTH HE3HaYUTENbHbIE M3MEHEHHS B TEKCT, NOAroTOBIeHHBIH KoMuccueil Ha
OCHOBE KOHCEHCYCa.

63. pyrue uneHel KOMucCCHH, BBICTYNaBIINE NPOTHB NpHHATHA KOHBEHMH, OTMETIIM
TPYAHOCTb YCTaHOBJIEHHS 6a30BbIX 3JIEMEHTOB MEKAYHAPOAHOIO NPaBa B KaKoii-nubo
KOHBEHIIMM, B YaCTHOCTH, B OTJIMYHE OT NPaBa HMMYHHTETA FOCYAaPCTB, IPABO
OTBETCTBEHHOCTH I'OCYAapCTB He TpebyeT UMIIEMEHTALH B HALIMOHAJIbHOM 3aKOHOJATENbCTBE;
KpPOMe€ TOrO, HepaTu(HULIMPOBaHHAsA KOHBEHLIMSA, COepXKallas CYLIeCTBEHHbIE DIEMEHThI
0OBIYHOrO MEeXAYHaPOAHOrO NpaBa, MOXeT NMPUBECTH K "0OpaTHO# koaudpukauun".
AHanoruyHeiM 006pa3oM, NpeaCTaBIAIOTCA HEACHBIMH COOTBETCTBYIOLIME NOCIEACTBUA KaK AJIs
roCynapcTB - y4aCTHHMKOB KOHBEHIMH, Tak M U1 FOCYAAPCTB, He ABISAIOIMXCS TAKOBBIMH.
HApyryto onacHOCTB npencrasiser coboit BO3MOXKHOCTE GOPMYJIMPOBAHKSA OTOBOPOK HIIH
3aHATHE rOCYAapCTBaAMH HEKOHCTPYKTUBHOM NO3UHNH. BeHCKast KOHBEHLMs O Npase
MEXAYHapOIOHbIX JOrOBOPOB ABJISETCS HEYyNa4HO aHanoruei, NOCKOJIbKY OHA B 3HAYMTEILHOM
CTEINEHH KacaeTcs BONPOCcoB GOPMBI, B TO BpeMst KaK TeMa OTBETCTBEHHOCTH rOCYAapCTB
OXBAaThIBAET CYLIECTBO MEKAYHAPOAHOIO NPaBa M NPeronaraeT HeCOrJIaCue MM CIop MeXay
COOTBETCTBYIOLIIMMH CTOPOHAMH, @ HE TaKyI0 KOHCEHCYCHYIO AEATENIbHOCTb, KAKOBOM SBJIAETCA
MOATrOTOBKA JJOrOBOPOB. AHanoru4HeIM 06pa3oM, KOHBEHLIUS He ABJIETCS aDCONOTHO
HeoOXO0AMMOiA, IOCKOJIbLKY MPOEKTHI CTaTel, PUHATHIE B IEPBOM YTEHUH, OyayT HENPEMEHHO
aBTOPHUTETHLIMH, O Y€M CBUAETENLCTBYET TOT (PAKT, UTO YK€ CYIECTBYIOIHIf TEKCT LIMPOKO
LUMTHPOBANCA U UCnoNb30BaNca MexaynapoaneiM Cynom u npyriumu tpubynanamu. Kpome
TOro, NpoBeaeHHe KOH(PEPEHLIMH NMOJTHOMOYHBIX NPEACTABUTENEH BHUILETCH B AJIHTEIbHbIA
npouecc, pe3ynbTaT KOTOPOro HEMpeACKa3syeM, H MOXET NOCTaBUTh MO BOMPOC
c6anaHCHPOBaHHOCTD TEKCTa, C GONBLIMM TPYIOM AOCTUIHYTYIO 33 40 ner paboThL

64. HexoTopele unenrl KoMuccun, BbICKa3bIBaBIIHECH 38 HEAOTOBOPHYHO GOpPMY, YKa3bIBaIIH,
YTO, XOTs B UACAIbHBIX YCIOBUAX NpHUHATHE KOHBEHIINU MOXKET ObITh NPEATIOUTHTENBHBIM, OHO
BCE XK€ ABJIAETCSA HEPEATMCTUYHBIM, YYUTHIBas BCE TPYAHOCTH, KOTOPble HEM30EXKHO BOZHHUKHYT.
K TomMy xe HexenarenbHO CTaBUTh ['eHepanbHyo Accambnero nepen xxecTkiuM BLIOOpOM:
"KOHBEHLMA MM HU4ero". EIMHOrIacHO NpUHATAas pe30JIoLMs WM aeknapauus [eHepanbHOi
Accambinien 6ynyT 6onee s3pdexrnBrbiMu, Hexenn KOHBEHUHS, TPHHATAs NOCE MHOTHX JIeT
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NOATrOTOBUTENBHOM paboTe! ¥ paTHPHUMPOBAHHASA HE3HAUYHTENLHBIM YHCIIOM FOCYAaPCTB.

B camom nene, ecnu 6b1 noxnan Komuccuu 6bu1 yTBepkaeH pesomouneii Accambnen uiu
TIPHHSAT €10 K CBEACHHIO, OH paccMaTpuBaiics Obl B KauecTBe aBTOPHUTETHOrO HCCIENOBAHUA
COBPEMEHHBIX HOPM, NIPAKTHKU FOCYNapCTB U TEOPUH I NPEAOCTABIIEHUA FOCYapCTBaAM
PYKOBOACTBa K JEHCTBHUIO B BONPOCAaX MX NMpaB 1 00A3aHHOCTEH, 1 TakuM 0Opasom
conencTBoBai Ob1 obecriedeH IO NPaBOBOi CTaOHUIBHOCTH U NPENCKA3yEMOCTH B
MEXAyHapOAHbIX OTHOWEHUAX. [IpuHsaTHe B GopMe nexknapauuy Ha nene BO3JIOXKHT Ha
"roCy1apCTBa-ONMoO3HLMOHepb" OpeMs TOKa3biBaHHs ee HeoOA3aTeIbHOrO XapaKTepa.
OTMeuanoce, YTo TaKOro posia AOKyMEHThI "IUCIIO3UTHBHOIO NPABa" OKA3BIBAIOT pElIAoLIee
BO3/1€HCTBHE HA MEXKIYHAPOAHbIE OTHOLIEHHSA M NMOBEAEHHE rOCYyAapCTB, KaK CBUAETENbCTBYET
06 3ToM npaBoBas npakruka MexayHapoauoro Cyna.

65. Unennl Komuccuy, BLICTynaBIIMEe IPOTHB UAEH HEOOA3aTENBHOIO HHCTPYMEHTA, YKA3alH,
YTO TAKOH MyTh MPHHM3UT 3Ha4Y€HHE MPOOIEMbI OTBETCTBEHHOCTH rOCYNapCTB B
MEXAYHapOJHOM IIpaBE, a TAKXKe NMOCEeT COMHEHHA B OTHOLIEHHH 3HAYMMOCTH JaHHOTO
nokymeHnTta. Pesomonus I'enepansnoit Accambien He MOXET UMETh TOM ke HOPMaTHBHOM
LEHHOCTH, 4TO 1 forosop. OHa Oyzaer npencrassTsb cob0il OTKIIOHEHHE OT H3HAYAIBHOTO
HaMEPEHHs U LENH, KOTOPBIE COCTOSIH B CO3AaHMH O6LIeH CHCTEMbI IPaBOBLIX HOPM M HE
00ecrednT BO3MOXKHOCTH HCTIPABHTh HECOOTBETCTBHS OOBIYHOIO MEXIYHAPOMHOTO NpaBa. 1o
TaKXe He MO3BOJIMT YYeCTh HCTOPHYECKHE MacIITabbl NPOEKTA, KOTOPBI HAXOAUTCA B MOBECTKE
anst Komuccun ¢ camoro Hadana ee fesTeNbHOCTH. Buuio Gbl HepeanbHO OXMAATh OT
[eHepanbHoit AccamOnen NPHHATHA NaHHOTO TEKCTa B KaueCTBe Aeknapauuu 6e3
NpPEABAPUTEILHOIO CYLIECTBEHHOIO H3MEHEHHA NMpoekToB crarteil. Her rapanTwii, uro
roCyaapcTsa He 6ynyT npunarath 3asBJIEHHS O TOIKOBAaHWM K JAHHOMY HHCTPYMeHTy. Takum
o6pa3oM, Aexyaparys MOPOAMT Te Xke Mpobiembl, 4To U KoHsBeH1us, 6e3 kakux-1n6o
NPENMYINECTB.

66. Kacasch 3Ha4eHHs BKIIOUEHHS 3/IEMEHTOB MPOTPECCHBHOTO Pa3BHTHA B JAHHBIH IPOEKT,
OIMH U3 41eHOB KoMHCCHHM yka3an, 4To BO3MOXKHas GOpMa NPOEKTOB CTaTel OyneT 3aBHCETh OT
HX COAEPXKaHHUA: NPH BKIFOYEHHH CYLIECTBEHHOIO NMPaBOTBOPYECKOrO 3JIEMEHTA Halexame
¢opmoit Gyner MHOrOCTOPOHHSAA KOHBEHLHA, ONHAKO, €CJIM MPOEKThI CTaTel OyayT MHIDb
KOnUHLUPOBATh AEHCTBYIOLINE HOPMbI, HEOOXOAUMOCTD B 3aKIFOYEHHH KOHBEHLIUH
orcyrcTByer. [lpyrue 4neHs! KOMUCCHH OTMETHIIM, YTO MMEHHO MOTOMY, YTO TEKCT COAEPKUT
3JIEMEHTBI NPOTPECCUBHOIO Pa3BUTHUS, CIENYET NPOSBIIATE OCMOTPUTENBHOCTD M HE NPEIAraTh
NPMHUMATh KOHBEHUHMIO. [IpaKTuka OKa3bIBaeT, YTO roCyJapCTBa, KaK NPABUIIO, HE BLICTYMAIOT
3a BKJIIOYEHHE MOJOOHBIX 3JIEMEHTOB B MEXAYHAPOAHO-IPABOBLIE AKThI, MMEIOLIHE
obszarensuyro cuny. OxgHako apyrue uneHst KOMHCCHE OCIOPHIM 3Ty TOUKY 3peHHs H
yKa3aji, 4YTO pa3jM4Hble KOHBEHLMH, B YACTHOCTH M0 MOPCKOMY NPaBY U KOHCYJIbCKUM
OTHOLUEHMSM, BKJIOHAIOT aCMEKThI KOAM(PUKALMH U NPOrPECCUBHOIO Pa3BUTHS
MexayHaponHoro npasa. Ilono6Ho npexxHum noxymenram KoMuccuu npoekTsl crareit
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COYETAIOT 3JIEMEHTHI TOrO U APYroro, ¥ HE BCETAa MOXHO ONpPERENHUTh, K KaKO# KaTeropuu
OTHOCHTCS TO HJIM HHOE KOHKPETHOE MOJIOXKEHHE, OIHAKO B AOJTOCPOYHOM NEPCIEKTHBE ITOT
aCIeKT MOXET He MMETh OOMNbLIOrO 3HAYEHHUS, €CIIH NOJIOXKEHUE SABIISETCA Pa3yMHBIM H
cbanancHpoBaHHBIM. KpoMe TOro, CyIecTBEHHbIE JIEMEHThI MEXXAYHAPOAHOIO Npasa ObLIH
4eTko chopMyaHpoBaHbl B koHBeHIUAX. Tak, Hanpumep, KoHBeHLMs 0 npaBe MEKIYHAPOAHBIX
JOTOBOPOB BKJIIOYAET OCHOBOMNOJIArarollee NOHATHE HMIEPaTHBHBIX HOPM.

67. Ilo pexomenpauuu Paboueii rpynnst oTkpeiToro cocrasa Komuccus npumiia k MHEHHIO O
TOM, YTO B NIEPBYIO O4Epenb CleayeT peKOMeH0BaTh [ eHepanbHO# Accambnee, 4ToObl B 0qHO#
U3 PE30IIOLHIA OHA NPUHSIIA K CBEIEHHIO MPOEKThI CTAaTeH Y MPHIIOKMUIIA TEKCThI CTaTeH K 3TOM
pesomouuH. Takas npoueaypa aHaJOrd4Ha npoueaype, KOTopoit Accambnes ciexosana B
pe3osmouny 55/153 B oTHOWIEHHH cTaTeit no TeMe "I'pakaaHCTBO PUIHUECKHX JIMI B CBS3H C
NpaBONpPEeEeMCTBOM rocynapcts”. B pekoMernaumu cienoBaso Obl TakKe NMPEMIOKUTb, YTOOBI C
Y4Y€TOM Ba>KHOCTH OAHHOM T€MbI Ha BTOpPOM u Ooniee no3aneM stane Accambies paccMoTpena
BOMPOC O 3aKJIFOYEHHH COOTBETCTBYIOIIEH KOHBEHMH. Bornpoc 06 yperyiupoBaHuu Criopos,
€CTECTBEHHO, BO3HHKHET Ha BTOPOM 3Tare (CM. Bbllle, MyHKT 31).

2. H3imeHenue Ha3BAHHA TEMbI

68. Komuccus o3abouena teM, uro HazBaHue "OTBETCTBEHHOCTh rOCYAapCcTB” HEAOCTATOUHO
4ETKO yKa3bIBAaeT Ha OTJIMYME NaHHOM TEMbI OT OTBETCTBEHHOCTH rOCyAapCcTBa Io
MexayHapoaHomy npasy. Komuccust paccMoTpesna pa3nuyHble BApHAHThI Ha3BaHHUA, TAKHeE, KaK
"OTBETCTBEHHOCTb I'OCYIapCTB M0 MEXAYHApOJHOMY NpaBy", "MexayHaponHas
OTBETCTBEHHOCTb rocyAapcTs” v "MexxayHapoiHas OTBETCTBEHHOCTb rOCyJapCTB 3a
MEXIyHapOIHO-TIPOTUBONpaBHbIe AesiHuA". OnHO U3 penMyLIecTB nocnenHe GopMynupoOBKH
COCTOMT B TOM, YTO OHa YNPOILAET NEPEBOM TEKCTA Ha APYyrHe sA3bIKK Garonaps ee 4eTKOMy
OTIHYHIO OT KOHLEMNIMH MEeXAYHapOAHOH "OTBETCTBEHHOCTH" 3a AEHCTBHA, HE 3aNpeIleHHbIe
MEKAYHapOAHbIM NpaBoM. B xoHeuHOM nrore KoMyccus ocTaHOBHNACh Ha HA3BAHHH
"OTBETCTBEHHOCTb 'OCYIapPCTB 3a MEXIYHAPOAHO-POTHBONPABHbIE NEAHUA", HCKITIOYHB
onpeneNeHHe "MexXIyHapoaHas" Nepes CIOBOM "OTBETCTBEHHOCTD", C TEM YTOObI H30exaTh
IBYKPaTHOTO MOBTOPEHHs B HA3BaHUHM TEPMMHA "MexayHapoaHas". IToCkObKy NpoexThl
cTaTed OXBaTBIBAIOT JIUIIb MEXAYHAPOJHO-IIPOTUBOIIPABHbIE NESIHUA, a HE JII00ObIe Apyrue
NPOTHBOTpaBHbIE JESIHUSA, ObIJIO COYTEHO MPEANOYTUTENbHBIM COXPAHHTD CIIOBO
"MexayHapogHo" mepen c/oBaMH "IPOTHBONpPABHbIE AeAHHA".

3. YTBepxkaeHHe NPOEKTOB CTATEH H KOMMEHTAPHEB

69. [Ilpencenarens PenakuunonHoro komurera npeacraBun ¢Boi goknan (A/CN.4/L.602 u
Corr.1) u BnocnenctBuu kak A/CN.4/602/Rev.1 Ha 2681-2683-M u 2701-M 3aceqanusx
Komuccuu, cocrosiinuxcs 29-31 mas u 3 aBrycra 2001 rona. Ha Tex xe 3acenanusx Komuccus
paccMoTpena noknan PenakiiMoHHOro KOMUTETa M IPUHAJIA BECh TEKCT NMPOEKTOB CTaTeil 06
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OTBETCTBEHHOCTH I'OCYAApPCTB 332 MEXAYHApOIHO-IPOTHBOINPABHbIE AEAHUA Ha CBOMX 2683-M U
2701-M 3acenaHuAX.

70. Ha cBoux 2702-M -2709-m 3acepanusx, cocrossuinxcs 6 - 9 asrycra 2001 rona,
Komuccust npuHsia KOMMEHTApUH K BbILIEYTIOMSHYTBIM IIPOEKTaM CTAaTEH.

71. B coorserctBuu ¢ Ilonoxennem o Komuccun, Komuccus npeacrapnsier npoexThl cTaTei
I'enepanbHO#t Accambniee BMECTE C peKOMEHaL1el, H3T0XKeHHOM HIXKe.

C. Pexomenpauua Komuccuu

72. Ha cBoem 2709-m 3acenanuu 9 asrycra 2001 roga Komuccus, B COOTBETCTBUH CO

cratbeii 23 ITonoxenus o Komuccun, nocraHosuna pekomeHnoBats I eHepanbHoi Accambiee
NPUHATH K CBEICHHIO MPOEKT cTaTeil 00 OTBETCTBEHHOCTH rOCYAAPCTB 38 MEXAYHAPOXHO-
IPOTHBOIPABHBIE AEAHUSA B OJHON U3 PE30JIIOLMIA U BKJIIOYUTb NPOEKTHI CTaTel B MPHIOKEHHE K
3TOMH pe30OLUH.

73. Komuccus nanee nocTaHOBUNIa peKOMEHIOBATh I eHepanbHOit Accambiiee H3y4HTh Ha
6onee no3gHeil craaMy U B CBETE 3HAYUMOCTH JAHHOH TEMbI BO3MOXHOCTb CO3bIBa
MEXTYHAPOJHOH KOH(pEPEHLIMU TIOTHOMOUHBIX MPENCTABUTEEH 1 PACCMOTPEHHSA POEKTa
crareii 06 OTBETCTBEHHOCTH rOCYAApCTB 33 MEXIYHAPOAHO-NIPOTHBONPABHBIE NEAHHS C LIENBIO
3aKJII04YEHHUs] KOHBEHIMH NOo faHHOoi Teme. To mHenmo Komuccun Bonpoc 06 yperynuposaHuu
CIIOPOB MOXeET OBITh PACCMOTPEH B XOJI€ BHILIEYNOMAHYTOH MEXIYHAPOAHOMH KOH(EpeHLHH,
€CJIH OHA COYTET, YTO KaKOii-11b0 npaBoBOH MEXaHH3M yperyJHpOBaHUA CIIOPOB OOJDKEH ObITh
IPEenyCMOTPEH B CBS3U C JAHHBIM IIPOEKTOM CTaTeil.

D. Beipaxkenune npH3HATEIbHOCTH CNEHHAIBHOMY AOKJAAUHKY
r-Hy Ixxeiimcy Kpoydopay

74. Ha cBoem 2709-m 3acenanuu 9 asrycra 2001 roga Komuccus, nocne npuHATHS TeKcTa
MPOEKTOB CTaTeit 06 OTBETCTBEHHOCTH FOCYAAPCTB 33 MEXAYHAPOAHO-IIPOTHBONIPABHBIE NEAHUS,
NIPUHATIA ITyTEM aKKJIAMAlMK CIEAYIOLYIO PE30IIOLHIO;

" Komuccus medcoyHapoonoezo npaea,

NPpUHAE TIPOEKT CTaTei 06 OTBETCTBEHHOCTH rOCYAApCTB 33 MEXAYHAPOIHO-
NMPOTHUBOIIPABHbIE NESTHMUS,

evipaxcaem CrneuuaibHoMy nokianauuky r-uy JDxerimcy Kpoydopay csoro
riryboxyro 61arorapHOCTh U HCKPEHHIOK MPU3HATENBHOCTD 32 BbIJAOIMIACS BKIAA,
KOTOPBIf OH BHEC B IOATOTOBKY AaHHOIO NIPOEKTA CTaTeil Omaronaps CBOMM HEYyCTaHHBIM
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YCHIIUSIM U CaMOOTBEPXKEHHOM pabore, a TakoKe 3a pe3y/bTaThl, JOCTUIHYTHIE B
pa3paboTke npoexTa crateit 06 OTBETCTBEHHOCTH rOCYAApPCTB 33 MEXAYHAPOIHO-
NPOTHBOIPABHEIE AEAHUA" .

75.  KoMucCHs BBIpa3uiia TaKXKe CBOIO MTyOOKYIO NPH3HATENEHOCTD NPEAbIAYLIHM
CrieLHaJIbHBIM J0KJIaa4YuKam r-Hy @pancucko B. 'apcua Amanopy, r-uy Pobepto Aro,

r-Hy Bunnemy Pudareny u r-ny l'astano Apanmikno-Pyucy 3a ux Bbiparomuiics Bkiaz B pabory
I10 JaHHOH TeMe.

E. Texcrbl NpoeKTOB CTaTeH 00 OTBETCTBEHHOCTH IOCYAAPCTB 32 MEXAYHAPOIHO-
NPOTHBONPABHbBIE AesIHHS

1.  TexcrTsl npoeKkToB cTaTeii

76. Hwuxe BOCIIPOM3BOIATCS TEKCThI MPOEKTOB CTaTeM, MPUHATHIX KoMuccHeii Ha ee naTbaecar
TPETBE CeccHu.

OTBETCTBEHHOCTDb 'OCYJAPCTB 3A MEXIYHAPOJIHO-
NMPOTHBOIIPABHBIE JEAHUS

YACTD IEPBASA
MEXIAYHAPOJHO-IPOTHUBOIIPABHOE AESAHHUE T'OCYJAAPCTBA
I'JIABA 1
OO6mHe NpHHUHNBI
Crartpa 1

OTBeTCTBEHHOCTH rocyaapcTraa 3a €ro MexXaAyHaApoAHO-NIPOTHBONPABHbIE NeAHHSA

Kaxcnoe MexyHapoRHO-IIPOTHBONPABHOE JEesiHHE FrOCYAApCTBa BJI€YET 3a co0oii
MEXAYHapOOHYIO OTBETCTBEHHOCTDb 3TOTO rOCyaapCTBa.

Cratba 2
JJIeMEHTDbI MEXKAYHAPOAHO-NIPOTHBONPABHOIO AeSIHHA FOCYAapCTBa

MesxayHapoaHO-NPOTHBONPABHOE AesiHUE FOCYAapPCTBA UMEET MECTO, KOraa Kakoe-aubo
MOBeAECHHE, COCTOMAIEE B NeHCTBUH UM Oe3ielicTBUM:
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a)  NPUCBAaWBAETCS rOCYIapCTBY MO MEXTYHaPOAHOMY IPaBY; H

b) mnpeacrasnser cobOM HapyLIEHHE MEXAYHAPOAHO-MPAaBOBOro 0643aTeNLCTBA ITONO

rocynapcTna.

Cratpa 3
KBanuduxauusi JessHUS TOCyAAPCTBA KAK MEXAYHAPOAHO-NIPOTHBONPABHOIO

Kpanudukauus gesHus rocyaapcTsa Kak MexAyHapOoaHO-NMPOTHBONPAaBHOIO
onpenensercs MeXXAyHapoaHbIM nipaBoM. Ha Takyio kpanudukaimio He BIUAET KBaTHQUKALMS
3TOrO AesHHsl KaK [IPaBOMEPHOrO M0 BHYTPHIOCYAapPCTBEHHOMY IIPaBYy.

I'JIABA 11
IIpucBoenne NOBEAEHHN rocyAapCcTBY
Cratbs 4
IloBeneHue OpraHoB rocyaapcrsa

1. TloBeneHue mOGOro opraHa rocyaapcTsa pacCCMaTpHBAETCA KakK JesiHHE NaHHOIO
roCcyaapcTBa 10 MEXIYHapOAHOMY NPaBy HE3aBUCHMO OT TOTrO, OCYHIECTBIISET JIX 3TOT OpraH
3aKOHOJATeNbHbIE, HCTIONHUTENbHbIE, CyAeOHbIe WK Kakue-00 HHble PyHKIHH, HE3aBHCHMO
OT TIOJIOXEHHs, KOTOPOE OH 3aHMMAET B CUCTEME IrOCYapCTBA, M HE3aBHCHMO OT TOTO, ABJIAETCS
I OH OPraHOM LIEHTPAJIbHOMH BJIACTH WJIH aAMUHHCTPATHBHO-TEPPUTOPHANLHON €AHHHLIbI

rocyaapcraa.

2.  Tousrtue "opran" sxuouaer n:060e 1uLo nau moboe o6pa3oBaHie, KOTOPOE HMEET TaKOH

CTaTyC M0 BHYTPHIOCYapCTBEHHOMY NpaBy.

Cratha §

IloBenenue U nau 06pa3oBaHmii, OCYIIECTBIAAIOUIHX JIEMEHThI FOCYAaPCTBEHHOH
BJIACTH

IMoBenenue nuua unu o6pa3oBaHuUs, HE ABJIAFOLIErOCs OPraHOM rocyapcTBa B
COOTBETCTBHHM CO CTaThei 4, HO YIIOJHOMOYEHHOIO NPaBOM 3TOr0 roCyZapcTBa OCYIIECTBIATD
3JIEMEHTHI FOCYAAPCTBEHHOM BAaCTH, paCCMaTPUBAETCs KakK AessHHE 3TOro rocyapcraa o
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MEXIyHapOOHOMY IpaBy, MPH YCIOBHM YTO B JAaHHOM CIIy4ae 3TO JIMLO WIH 00pa3oBaHue
JNEHCTBYET B 3TOM Ka4eCTBE.

Cratba 6

IloBexeHue opraHoB, NPeAOCTABJIEHHBIX B PACNIOPSKEHHE rOCYAAPCTBA APYTHM
rocyaapcTBoM

IToBenenue oprana, MPENOCTABIEHHOTO B PACIOPsDKEHHE TOCYAAPCTBA APYTUM
rOCyAapcTBOM, PACCMAaTPUBAETCS KaK JAESHUE NEPBOTO rOCYAAPCTBa [0 MEXAYHAPOIHOMY
TNpaBYy, €CJIK 3TOT OPraH NEHCTBYET B OCYINECTBIEHHE 3IEMEHTOB [OCYaPCTBEHHO BIaCTH TOTO
roCyZapcTBa, B pacropskeHHe KOTOPOro OH NMPEROCTABJIEH.

Crarba 7
IlpesbinieHne NOTHOMOYHI MJIH HAPYILIEHHE YKA3AHMH

IloBenenne oprana rocynapcrsa 60 1uLa U1K 0O6pa3oBaHusl, YIIOJHOMOYEHHbIX
OCYLUECTBJIATE 3]IEMEHTHI TOCYAapPCTBEHHOMN BIIACTH, PACCMATPHBAETCA KaK AESTHHE 3TOTO
rocynapcTBa 1o MexAayHapoOIHOMY MpaBy, €CIIM 3TOT OPTaH, JIMLO WK 00pa3oBaHue
AEHCTBYIOT B 3TOM Ka4€CTBE, aKe €CIIH OHM MPEBIILAIOT CBOH MOJHOMOYHS UM HAPYIIAKOT

yKazaHus.

Crartbn 8
IloBeaeHue Mo pyKOBOACTBOM HJIH KOHTPOJIEM roCyJapcTBa

INoBenenne nuua UM rpynmnbl ML pacCMaTPHBAETCS KAk AESHUE FOCYAapCTBa Mo
MEXAYHapOAHOMY MpPABY, €CJIM 3TO JIMLO MJIM TPYMNa JUL GakTHYecKu AEHCTBYET Mo
yKa3aHusM 100 NOA PyKOBOACTBOM HJIH KOHTPOJIEM 3TOrO MOCYAapCTBa MPH OCYIIECTBIEHHH
TaKOTIO MOBEIECHUS.

Crarba 9
IloseaeHnue B OTCYTCTBHE HJIH NPH HECOCTOSATETLHOCTH OPHUHAIBHBIX BJACTEH
IloBeneHune nMIA MK IPYINBI UL PACCMATPHUBAETCA KAaK NESHHE rocynapcTea no
MEXIYHAPOTHOMY IPaBy, €CJIHM 3TO JIMUO MJIM rPpynna Jui GakTHYECKH OCYLLECTBIISET 3JIEMEHThI

roCynapCTBEHHOM BJIACTH B OTCYTCTBHE HIIH IIPH HECOCTOATENBLHOCTH OQMIMABHBIX BIACTEH U
B YCJIOBHSAX, TPEOYIOIIMX OCYIUECTBIEHUS TAKUX 3JIEMEHTOB BJIACTH.
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CraTtbs 10
IoBeaeHHe NOBCTAHYECKOr0 HJIM HHOIO0 ABHXEHHS

1.  TloBeneHue MOBCTAHYECKOrO ABIDKEHHA, KOTOPOE CTRHOBHTCS HOBBIM NPABHTEILCTBOM
rOCyapcTBa, pacCCMaTPUBAETCA KaK JesTHHE JAHHOTO roCyAapCTBa N0 MEXAYHaPOAHOMY MpaBy.

2.  IloBenenue ABIKEHUS, MOBCTAHYECKOTO WM HHOTO, KOTOPOMY YIA€TCs CO3aTh HOBOE
rOCyZ1apCTBO Ha 4aCTH TEPPUTOPHMHU Y)K€ CYLIECTBOBABIIErO rOCYAapCTBa WM Ha Kakoi-THb0
TEPPUTOPHH NOA €T0 YIIPABJIEHUEM, PACCMATPHBAETCA KaK JESHHE 3TOr0 HOBOTO rOCYapCcTBa Io

MEXAYHapOIHOMY NpaBy.
3.  Hacrosmas CTaThs HE 3aTparuBaeT NPUCBOEHUS rOCYJAPCTBY KaKOro-n1ubo noseneHus, -
Kak Obl TO HH OBUIO CBA32HHOTO C MOBENEHHEM JJAHHOIO ABIDKEHHS, - KOTOPOE paccMaTpUBAETCs
KaK JestHHE TaKOro rocy/apCcTaa B CUIy cTaTed 4-9.

Crarps 11

IloBexenne, KOTOPOE NMPH3HAETCH H NPHHHMAETCH IOCYAAPCTBOM
B KauecTse cO0CTBEHHOr0

IToBeneHue, KOTOPOE HE HPUCBAUBAETCA rOCYHAPCTBY Ha OCHOBAHUM MPEALIECTBYOLUX
cTaTeil, TEM He MEHee paCCMAaTPUBAETCA Kak JesHHe IaHHOIO roCyAapCTBa MO MeXIyHapOLHOMY
IpaBy, €CJIM H B TOH Mepe B KaKO# 3TO rOCyAapCTBO NPU3HAET M IPUHUMAET NaHHOE MOBEIEHHE
B KauecTBe COOCTBEHHOTO.

I'JIABA III
Hapyumienne MexXIyHAPOAHO-NIPABOBOro 06s3aTeIbCTBA
Crarba 12
Hanuyne HapymieHHs MeXIYHAPOXHO-NIPABOBOro 00s3aTeIbCTBA
Hapymenune rocyaapcTsoM MexayHapOXHO-IIPaBOBOrO 00sA3aTeNbCTBAa UMEET MECTO,

KOrJa fiessHue JaHHOTO roCyAapCTBa HE COOTBETCTBYET TOMY, YTO TpeOyeT OT Hero aHHOe
0053aTeNIbCTBO, HE3aBHCHMO OT €r0 IMPOHUCXOXKAEHUs WIIH XapaKkTepa.
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Cratba 13
MexaynapoaHo-npaBoBoe 0053aTe1bCTBO, HAXOASIIEECH B CHJIE AJsl TOCYJAPCTBA

Huxakoe nesiHue rocynapcTea He sIBIIETCA HapYLIEHUEM MEXAYHAPOAHO-IIPABOBOIO
006s13aTeNnbCTBa, €CIIHN 3TO 065A3aTENBCTBO HE CBA3BIBAET HAHHOE FOCYAaPCTBO BO BpeMs
COBEPLIEHUS NEeSTHUA.

Crarps 14

Bpemsi, B TeueHHe KOTOPOro JJIMTCH HAPYLIEHHE
MeX/IyHapOAHO-NPaBOBOro 06M3aTeILCTRA

1. Hapymenune MexnyHapoqHO-NpaBOBOro 00A3aTeNLCTBA AEsIHHEM MOCYJaPCTBa, He
HOCSILIMM JUBALLErOCs XapakTepa, IPOUCXOAUT B TOT MOMEHT BPEMEHH, KOT'/ia AESHHUE
COBEPIIAETCS, AaXe €CIIH €ro MOCAEACTBUS MPOJOIKAIOTCS.

2.  Hapymenune MexayHapoaHO-NPaBOBOro 00A3aTeNbCTBA AEAHHEM MOCYAAPCTBA, HOCALIMM
JNAIMACA XapakTep, UIMTCS B TEYEHHUE BCETO NepHoaa, BO BpEMs KOTOPOro 3TO AesiHHE
NPOJOJKAETCA U OCTAETC HE COOTBETCTBYIOIHM MEXIYHapOAHO-NIPABOBOMY 00s3aTEeNLCTBY.

3.  Hapymenue MexIyHapoaHO-NpaBoBOro o6s3aresnbcTBa, TpeOyrowero OT rocyaapcrsa
NPEeNOTBPAaTHTh ONpeaeaeHHoe COObITHE, IPOUCXOAUT, KOrAa JAHHOE COOBITHE MPOHCXOIMT, H
ANATCS B TEHUEHHE BCETO MEPHOIA, BO BPEMs KOTOPOIO 3TO COOBITHE NMPOIOKAETCA H OCTAETCA
He COOTBETCTBYIOLIUM 3TOMY 00S3aTeNIbCTBY.

Crarbsa 15
Hapyuienue, cocTosiizee H3 COCTABHOrO AeAHUA

1. Hapymenue rocyaapcTBOM MeXIyHapOAHO-IPaBOBOro 00A3aTENLCTBA NOCPEACTBOM
cepum AeicTBui Hnu 6e3neHCTBIIA, ONpENENIeMbIX B COBOKYTHOCTH KaK NPOTHBONPABHLIE,
IPOUCXOJMT, KOrAa IIPOMCXOAMT TO AefcTBHe Hiu Oe3neiicTBIEe, KOTOPOE, B3ATOE BMECTE C
APYTMMH NEHCTBHAMH HIIH O€3AelCTBHAMY, ABIAETCA ZOCTATOUHBIM JUIS TOrO, YTOOBI COCTABHTD
MEXAYHapOLHO-TIPOTHBOIIPABHOE AEAHHE.

2. B aTOoM ciyuae HapyUI€HHE JUIMTCS B TEHEHHE BCEro NEPHOAA HaYMHas C MEPBOro U3
nedcTBui Uy Ge3neicTBUIT NaHHOM CepUM M NMPOAOIDKAETCSA, IOKA TAKKE NEHCTBUA MK
Ge3neicTBUS MOBTOPAIOTCS M OCTAKOTCS HE COOTBETCTBYIOLIMMH MEXIyHAPOAHO-MPAaBOBOMY
obs3aTensCcTBy.
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I'JIABA IV
OTBETCTBEHHOCTb rOCYAAPCTBA B CBSA3H C JesiHHEM APYroro rocyaapcraa
Cratbn 16
IoMomp MM COxEHCTBHE B COBEPIIEHHH MEX/AYHAPOAHO-NPOTHBONPABHOr0 ACSTHHS
TocynapcTBo, KOTOPOE NOMOTraeT WK COAeHCTBYET ApPyroMy roCyaapCTBy B COBEPIICHHH
MOCJIEAHUM MEXXIYHAPOAHO-IIPOTHBONPABHONO JESHHUSA, HECET MEXAYHAPOAHYIO

OTBETCTBEHHOCTD 3a 3TO, €CJIH!

a)  JaHHOE rOCYAapCTBO OEJIAET ITO, 3HadA 06 0OCTOATENLCTBAX MEXKIYHAPOXHO-
NPOTHBONPABHOIO AESHHA, U

b)  mesHue ABIANOCH Obl MEXAYHAPOAHO-NIPOTHBONPABHLIM B CJIy4ae €ro COBEPLICHHUs
OaHHBIM FOCYAAPCTBOM.

Crarpun 17
PyxoBOACTBO H KOHTPOJIb B COBEPLUICHHH MEKAYHAPOAHO-NPOTHBONPABHOTO ACAHMS
TocynapcTBo, KOTOpOE PYKOBOAMT APYTMM roCyAapCTBOM M OCYILLECTBIIAET KOHTPOIb Hal
HHM B COBEPLIEHHMH NOCIEAHUM MEXIYHApPONHO-IPOTUBONPABHOIO AEAHMUA, HECET

MEXIYHAPOOAHYIO OTBETCTBEHHOCTD 3a NaHHOE NEAHHE, €CIIH!

a)  AaHHOE roCyAapCTBO JeJaeT 3T, 3Hast 06 06CcTOATENLCTBAX MEXAYHAPOIHO-
MPOTHBONPABHOIO AESHUSA, U

b)  nmesHue ABILIOCH OBl MEXIYHAPORHO-NPOTHBONPABHBIM B CIIy4ae €ro COBEpIIEHHs
AQHHBIM rOCYAapCTBOM.

CraTtha 18
Hpunyxaenue pyroro rocyaapcrsa

TocynapcTso, KOTOpO€e NPHHYXKAAET APYroe roCyapcTBO K COBEPLIEHHIO Kakoro-nuto
NesHNsA, HECET MEXIYHaPOAHYIO OTBETCTBEHHOCTb 3a JaHHOE AEsHHE, €CIH:
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a)  Takoe JesHue, eClu Obl HEe MPHHYXAEHHE, ABIANOCH Obl MEXIYHAPOLHO-
NPOTHBONPABHLIM JESHUEM MIPUHYXIAEMOTO rOCyAapCTBa, H

b)  mpuHyxnarolee rocyaapcTBO AENaeT 3TO, 3Hast 06 06CTOATENLCTBAX 3TOTO AEAHUA.
Crarpbn 19
HeficrBue HacTosimei I'aBbl
Hacrosimas I'naBa He 3aTparuBaeT MeXXIyHapOAHOI OTBETCTBEHHOCTH, HA OCHOBaHHH
APYTHX NOJOXEHHH 3THX CTaTel, rocyaapcTsa, KOTOpOe COBEPLIAET COOTBETCTBYIOLLEE NESHUE,
HH moboro Apyroro rocynapcraa.
TJIABA 'V
O6cTosTeNbCTBA, HCKJIIOYAIOLHE IPOTHBONPABHOCTD
Crartpa 20
Coraacue
HOpunuyeckn nefcTBuTENbHOE COrIacHe roCyAapcTBa Ha COBEpPLIEHHE KOHKPETHOIO
HEsIHUsA IPYTMM roCyAapCTBOM HUCKJIIOHAET NMPOTHBOMPABHOCTb 3TOIO AESIHUA B OTHOLEHHH
TNEePBOro roCyAapcTBa, B TOH MEpE B KAKOH 3TO AETHHE OCTAETCA B NpeeNax BbllIeyKa3aHHOTO
COrIacHs.
Cratbs 21
CamooGopona
IIpoTHBOMpPaBHOCTb AEAHMSA rOCYAAPCTBA UCKIIOYAETCS, €CJIM 3TO AESHUE SBAAETCS
3aKOHHOH Mepoi caMOO6GOPOHBI, IPHHATO# B COOTBETCTBHHU ¢ YcTaBoM Opranusauuu
Ob6venunenHbix Hauwuii.
Crartba 22

KOHTpMepbl B CBA3H C MEXAYHAPOAHO-IIPOTHBOIIPABHLIM JEAHHEM

IIpoTHBONIPaBHOCTE NEAHHS rOCYAAPCTBA, HE COOTBETCTBYIOLIErO MEKAYHAPOIHO-
TIPaBOBOMY 06513aT€NIBCTBY 3TOr0O roCyapCTBa B OTHOLIEHHH PYroro roCyaapcTsa,
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HCKJIIOYAEeTCA, €CJIM M B TOH Mepe B KaKOi 3TO JiessHHE ABAETCA KOHTPMEPO#, NPUHATO#H NpOTHB
HocienHero rocyaapcrsa B cooreercTeuH ¢ I'nasoit II Yactu Tperseii.

Crarbn 23
®opc-maxop
1.  TIpoTuBONpaBHOCTb AESHHUSA rOCYAaPCTBa, HE COOTBETCTBYIOIIErO MEXAYHAPOAHO-
NPaBOBOMY O0S3aTeNbLCTBY 3TOTO rOCYyAapCTBa, HCKIIOYAETC s, ECIIH ITO AesHHE 00YCNOBIEHO
¢bopc-mMaxxopoMm, TO €CTb MOABICHHEM HEIIPEOIOIMMON CHIIBI MM HENPEABHAEHHOro COOBITHS,

HE NMOOOAIINHMXCS KOHTPOJIKO roCyaapCraa, KOTOPBIC CACHANIH B JAHHBIX obcrosTenbCcTBaX
BBITIOJIHEHHE 00s13aTeIbCTBA MAaTCPHUANTBHO HCBO3MOXXHDBIM.

2. Tlyskr 1 He MpUMEHAETCA, €CIH:

a)  dopc-MaxopHas cuTyauus obycnosieHa - MO0 LEeTUKOM, IM60 B COMETAHHH C
ApYruMH pakTopaMu - MOBEAEHHEM CChLTAIOLIErOCs Ha Hee rOCYNapCTBa;, HIH

b)  rocymapcTBoO NpHHAIO Ha cebs PUCK BOZHUKHOBEHHS TAKOH CHTYaLHH.
Crarbs 24
BeacrBue
1.  IIpoTHBOMPaBHOCTb AESHHUS rOCYJapCTBa, HE COOTBETCTBYIOLIETO MEXTYHaPOIHO-

NpaBOBOMY 00s3aTENBCTBY 3TOrO rOCYAapCTBA, HCKIIIOYAETCA, €CJIH Y MCITOJIHUTENSA AaHHOTO
nestHUs He ObUIO B CHTyaLuu GeICTBHA MHOTO Pa3yMHOTIO crioco0a CrnacTu CBOIO XKH3Hb MM

’KHM3Hb BBEPEHHBIX EMY JPYTHX JIHL.
2. IlyHkr 1 He MPUMEHAETCH, €CIIH:

a) curyauus 6encreus oOycioBieHa - 60 LEeNHKOM, THOO B COUETaHUM C APYTHMH
¢baxTopamMH - MOBEIEHNEM CChUIAIOIIETOCH HA HEro roCyAapCTBa; WM

b)  nmaHHOe mesHHUE C BEPOATHOCTHIO CO3AACT CPABHUMYIO HIIH OONBLIYIO OMACHOCTS.
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Cratba 25
CocTonHHE HEOOXOAHUMOCTH
1. TocymapCTBO He MOXET CChLIATHCA Ha COCTOSTHME HEOOXOIMMOCTH KaK Ha OCHOBAHHUE ISt
MCKJIIOYEHHUs MPOTHBONPABHOCTH AESHHUS, HE COOTBETCTBYIOLIEr0 MEKAYHAPOIHO-[IPABOBOMY

o6x3a'renbcrsy 3TOIo rocyaapCTBaa, 3a HCKJIIOYCHHUEM TEX ClTyHaeB, KOraa 310 JCAHHC:

a)  ABJIAETCA €IMHCTBEHHBIM JJi FOCyNapCcTBa MMyTEM 3alUThI CYLECTBEHHOIO HHTEpeca
ot 60N1bIIOI U HEMUHYEMOH OMACHOCTH, H

b)  He HaHOCHT cepbe3HOro yuep6ba CylUIeCTBEHHOMY HHTEpPECY roCyAapCTBa UITH
rOCYIapCTB, B OTHOLUEHHH KOTOPBIX CYLIECTBYET JaHHOE 0083aTeNbCTBO, MM MEXAYHAPOIHOTO

cooOliecTsa B LIENOM.

2. B mobom ciyuae rocyaapcTBo He MOXKET CChUIATLCA Ha COCTOSIHHE HE0OXOHMOCTH Kak Ha
OCHOBaHHE JUIA MCKIIIOYEHHUSA NPOTHBONPABHOCTH, €CIIH:

a) JaHHOE MEXAYHapOAHO-NPAaBOBOE 00A3aTENbCTBO UCKIIIOYAET BO3MOXKHOCTb CChUIKH
Ha COCTOSHHE HEOOXOMMMOCTH; HIIH

b)  aTO rocymapcTso cnocob6CTBOBANO BO3HUKHOBEHHIO COCTOSTHHA HEOOXOAMMOCTH.
Crartbn 26
Co6.noaenne HMOEpaTHBHBIX HOPM
Huuro B HacTosAwe# I aBe He HCKTIOYaeT MPOTHBOMPABHOCTH MOOOTO AeAHUS
roCyaapCTBa, €CIIH ATO AEAHHUE HE COOTBETCTBYET 0053aTEeNbLCTBY, BHITEKAIOLIEMY U3
MMIIEPaTHBHOM HOPMBI O0LIEro MEeXIYHaPOAHONO Mpasa.
Crarban 27

MMocaeacTBus CChIJKH HA 06CTOHTCJIBCTBO, HCKJIIOYMAKIIEE NPOTHBOIIPABHOCTD

Ccpinka Ha 00CTOATENbCTBO, MCKIIIOYAIOLIEe IPOTHBONPABHOCTD, B COOTBETCTBHH C
Hacroswei I naBoit He 3aTparuBaer:

a) cobmogeHus IaHHOro 00A3aTeNbCTBA, €CNIM U B TOM Mepe B Kakoi 06CTOATENbCTRA,
HCKJIIOYAIOIIEro NPOTHBOIMPABHOCTh, O0Jiee HE CYLIECTBYET,
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b) BOmpoca 0 KOMMNEHcauuy 3a 000 MaTepHalbHBIA BPeA, MPUYHHEHHBIA JaHHBIM
HeHUEM.

YACTD BTOPASA
COAEP)XAHHME MEXIYHAPOJHOMA OTBETCTBEHHOCTH 'OCYJAAPCTBA
TJIABA 1
O6mue npuHUHNBI
CrarTbs 28
IOpuauyeckne NocjieACTBHA MEXIYHAPOAHO-NIPOTHBONPABHOrO AeSIHHSA
MexayHapoaHas OTBETCTBEHHOCTb FOCYAapPCTBa, KOTOPYIO BieYeT 3a coboit
MEXAYHapOJHO-TIPOTHBOINPABHOE AEAHHE B COOTBETCTBHHU C MOJIOXKEHHUAMHU YacTy nepaoii,
MOPOXAAET IOPHIUYECKHE ITOCNIENCTBHUA, YCTAHOBJIEHHbIE B HacTosLieit YacTu.
Crartbsa 29
Coxpanense 0683aHHOCTH 0 HCTIOTHEHHIO 0653aTEJILCTBA
IOpunuieckue nocneacTBUS MEXAYHaPOAHO-IPOTHBONPABHOIO JEHUA COTJIaCHO
HacTosieit YacTu He 3aTparuBaioT coxpaHsoueiica 0033aHHOCTH OTBETCTBEHHOIO roCyJapcTBa
IO UCNOJIHEHHUIO HAPYLIEHHOTO 00s3aTeNbCTRaA.
Crartbn 30
Ipexpamenne 4 HEMOBTOPEHHE JEAHUS
I'ocynapcTBO, OTBETCTBEHHOE 32 MEXIYHAPOIHO-IIPOTHBONPABHOE JiestHUe, O0S3aHO:

a)  TpPEKpaTHTb 3TO JESAHHE, ECIIM OHO NIPOAOJIKAETCS,

b)  npenocTaBHTH HaJUEKalMe 3aBEPEHUA U FAPAHTHH HENOBTOPEHHSA JAESHUSA, €CIH
TOro TpedyroT 06CTOSTENLCTRA.
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Crarba 31
Bo3memenue

1.  OrBercTBeHHOE rocyaapcTBO 0643aHO NPENOCTaBUTD MOJHOE BO3MEILEHHE Bpea,
MPHYHMHEHHOIO MEXAYHAPOAHO-IIPOTUBONPABHBIM NEeSTHHEM.

2.  Bpena Bxmouaer moboii ymep6, MaTepuanbHbiii MM MOPaIbHbIHA, HAHECEHHBIH
MEXIYHapOIHO-ITPOTHBONPABHLIM JESHHEM rOCYAapCTBa.

CtaTtbs 32
HeaonycTuMOCTh CCHLIKH HA BHYTPHIOCYAAPCTBEHHOE NPABO

OTBeTCTBEHHOE rOCYAapCTBO HE MOXKET CChIIAThCS Ha MOJIOXKEHHs CBOETO
BHYTPHMIOCYAapCTBEHHOIO NpaBa B Ka4eCTBE ONPaBAAHHA U HEBBITIOIHEHHA CBOHX
06s3aTeNBCTB B COOTBETCTBHH € HacToseit YacToio.

CraTba 33
O6bemM MexXAYHAPOAHO-NIPABOBLIX 00S3aTEILCTB, YCTAHOBJIEHHbIX B HacTonwei YacTh

1.  O6s3aTenbcTBa OTBETCTBEHHOIO MOCYAApCTBA, YCTAaHOBIEHHBIE B HacTosed YacTh, MoryT
ObITh 00s3aTENBLCTBAMYM B OTHOLIEHMH JPYroro rocyAapcrba, B OTHOLIEHHH HECKOIBbKHX
rocyAapCTB HJIH B OTHOLIEHHH MEXAYHAPOAHOIO COOOIIEeCTBa B LIEJIOM, YTO 3aBHCHT, B
4aCTHOCTH, OT XapakTepa H COAEPXKaHUA MEeXTyHapOIHO-NIPaBOBOro 00A3aTeNbCTBA H
006CTOATENBCTB HAPYIIEHUA.

2.  Hacrosman Yacts He 3aTparnBaeT q000ro npasa, BLITEKAOLIENO U3 MEXIAYHaPOAHOM
OTBETCTBEHHOCTH rOCyAapCTBa, KOTOPOE MOXKET HEMOCPEACTBEHHO NMpUOOpeTaThes MOObIM
JUOM WK 06pa3oBaHHeM, MHBIM YeM rocyIapCcTBo.
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- INIABA I
Bo3mewenne Bpeaa
Cratba 34
DopMbl BO3MEIIEHNS
TTonnoe Bo3mewmenue Bpea, NPUUUHEHHOTO MEXYHAaPOAHO-IPOTHBONPABHBIM ACIHUEM,
ocyuiecTBisercs B GOpMe pECTHTYLIHH, KOMITIEHCAUHU U caTuchakuuu, Oyab TO OTAENbHO UM B
UX COUYETaHHH, B COOTBETCTBHH C MOJOKEHUAMHU HacTosei [ nasol.
Cratbs 35
Pecturyuus
TocynapcTBo, OTBETCTBEHHOE 32 MEXIYHaPOAHO-IPOTHBOMNIPABHOE AeAHKE, 00513aHO
OCYLIECTBHTb PECTHTYLIMIO, TO €CThb BOCCTAHOBUTb MONOXKEHHE, KOTOPOE CYLIECTBOBAJIO A0
COBEpLICHHS ITPOTHBONPABHOIO AEAHHS, €CIIH H B TON Mepe B KAKOH PECTHUTYLMA:

a)  He ABJIAETCS MaTepHaIbHO HEBO3MOXKHOI,

b)  He Breuer 3a coboii 6peMs, KOTOPOE COBEPLIEHHO HEMPOMOPLUHOHAJILHO BLITOAE OT

NOJYy4YCHUsI PECTHUTYIIMH BMECTO KOMIICHCALIUH.

CrarTba 36
KoMmnencauus

1.  TocymapcTBo, OTBETCTBEHHOE 33 MEXAYHAPOIHO-NPOTUBOIIPABHOE AEsHUE, 00A3aHO
KOMIIEHCHPOBATb Y1ep6, MPUYMHEHHBIH TAKMM AETHHEM, HACKOJIBKO Takoi yuepb He

BO3MELIAETC PECTUTYLIHEM.

2. KomneHcauust OXBaTeIBA€T MOOOH HCUHCINMBIH B PHHAHCOBOM BbIpaXkeHHH yLIEpO,
BKJIIO4Yas YNYIIEHHYIO BBIFOJY, HACKOJIKO OHA YCTaHOBJIEHa.
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Crarbs 37
Caruchaknus
1.  TocymapcTBO, OTBETCTBEHHOE 32 MEXAYHAPOJHO-TIPOTHBOIIPABHOE NesiHUE, 00s13aHO
MPEIOCTaBUTh CaTHC(HAKLHUIO 32 Bpel, IPUYHHEHHBIH AaHHBIM JesiHHEM, HACKOJIBKO OH He

MOXeT ObITb BO3MEILEH PECTHTYLMEH WM KOMITEHCALUEH.

2.  Carucdakums MOXET 3aKJIIOYaThCA B MPU3HAHNM HAPYIUEHHUS, BhIPAKEHHUH COXAIEHNUH,
ouuHaTBLHOM M3BHHEHUH WM BbIPAXAThCA B MHOH mopobatoleit popme.

3.  Carucakuus He fomkHa 6bITh HENMPONOPLUHUOHANBHA BPEy U HE MOXKET IPHHHUMATb
¢$OpMBI, YHU3UTENBHO IS OTBETCTBEHHOIO rOCYJapCTBa.

Cratbs 38

IIpoueHTnI
1.  IIpoueHTs! Ha JIOOYI0 OCHOBHYIO CYMMY, NPHUHTAIOLIYIOCS COTJIACHO HacTosei I nase,
HAYKHCJIAIOTCA, KOraa 3To Heob6xonuMo s obecnevenns nosHoro Bo3MelneHus. Craska u

METOA pacyera NPOLIEHTOB OIpeNeNsoTCA TakuM 06pa3oM, YTOOb! JOCTHYB STOTO pe3y/IbTaTa.

2.  IIpoueHTHI HAYUCIAIOTCA C JaThl, KOT/Ja A0JDKHA Obuta ObITH BBIMUIaY€HA OCHOBHAA CyMMa,
IO ATy BBINOJIHEHUS IUIATEXKHOTO 00s3aTeNbCTBA.

Cratba 39
Ycyrybienne Bpeaa
Ilpu onpeneneHry BO3MELEHNA YIUTHIBAETCA yCyryOneHne Bpea HAMEpEeHHbIM HIIH

HeOpeXHbIM AeicTBIEM WK Oe3nelicTBHEM NMOTepeBIIEro rocyaapceraa anbo moboro nuua unu
o6pa3oBaHus, B OTHOLIEHHH KOTOPOro ucrpebyercs Bo3MeLIeHHe.
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I'VIABA I

Cepbesnbie HapyIeHHs 0693aTeILCTB, BLITEKAIOIHX H3 HMIEPATHBHLIX HOPM o6mero
MEXKIAYHAPOJAHOIO MpaBa

Crartba 40
IIpumenenne nacrosmei I'raBbi
1.  Hacrosmas ['n1aBa npuMEHAETCA K MEXTYHAPOLHOH OTBETCTBEHHOCTH, KOTOPYIO BJ€YeT 33
coboii cepre3Hoe HapyLIEHHE roCyAapCTBOM 0053aTeNbCTBa, BHITEKAIOLIEr0 H3 HMIEPATHBHOI

HOPMEI 0611Eero MeXAyHaPOAHOrO Npasa.

2. Hapymenue Takoro o6s3aTeNbCTBa ABIAETCA CEPLE3HBIM, €CIM OHO CONPSDKEHO ¢ rpyOBIM
WJIH CHCTEMAaTHYECKHM HEBBINONHEHHEM 00A3aTeNbCTBa OTBETCTBEHHBIM NOCY AAPCTBOM.

Cratba 41
Oco0ble mocJiencTBHA CEPbEIHOr0 HAPYIIEHHS 065813aTeILCTBA cornacHo nacrosmeii Inase

1.  T'ocymapcrsa HO/KHBI COTPYAHHYATD C LIEJIBIO NOJOXHTb KOHEL PaBOMEPHBIMH
cpencTsaMu o60My Cepbe3HOMY HapYLIEHHIO 10 CMbICHTY CTaThH 40.

2. Hu onHO rocynapcTBO He NPU3HAET NPaBOMEPHLIM MONOXKEHHE, CIIOKHBLIEECS B
pe3yJibTaTe CEpbe3HOTO HapyUIEHHUs MO CMBICHY CTaThi 40, M He OKa3bIBAET MOMOLIH HITH
COIEHCTBUA B COXPAHEHHH TAKOrO MOJIOKEHHH.

3. Hacrosimas craThsi HE 3aTparuBaeT APYrHX MOCNEACTBHIA, YKa3aHHLIX B HacTosmeit Yacty,
M TaKUX NaIbHEHLINX MOCIEACTBHH, KOTOPLIE MOXET Biieub 3a CO00ii HapyLIeHHe, K KOTOPOMY
NpHMEHsAETCA HacToAmas ['1aBa, B COOTBETCTBHH C MEXTYHAPOAHBIM MIPABOM.
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YACTDb TPETBS

AMILIEMEHRTAIOUA MEXIYHAPOJJHO! OTBETCTBEHHOCTH
TFOCYJAPCTBA

T'JIABA 1
I[Ipu3BaHHe rocyAapcTBA K 0TBETCTBEHHOCTH
Crarna 42
Ilpu3BaHMe K 0TBETCTBEHHOCTH NOTEPHEBLIHM rOCyAapCTBOM
T'ocynapcTBO BrpaBe B Ka4ecTBE MOTEPIEBIIETO roCy1apCTBa NPH3BaTh K
OTBETCTBEHHOCTH APYroe roCyAapCTBO, ECNM HapyIIEHHOE 0043aTeNbCTBO ABIAETCA
00s3aTEILCTBOM B OTHOLUEHHH!

a)  3TOro roCyaapcTsa B OTAENbHOCTH; HIIH

b)  rpynmsb rocynapcTs, BKIOYAKOLIEH 3TO rOCyAapCTBO, HIM MEXIYHAPOAHOTO
coollecTBa B eJIOM, ¥ HapyIIE€HHE 3TOro 06A3aTeNbCTBa!

i)  ocobo 3aTparusaer 3TO roCyAapCTBO; HIIK
ii)  HocHT Takoii XapaKTep, YTO paauKaJbHBIM 0Opa30oM MEHAET MOJIOXKEHHE BCEX
APYTHX FOCYAapCTB, B OTHOLIEHHH KOTOPBIX CYIIECTBYET 00A3aTENLCTBO, B
TOM 4YTO Kacaercs AajbHEMLIEro HCNOMHEHUS 3TOro 00s3aTeNbCTBa.
Crarbn 43

YBeaomnenue 0 Tpe6oBaHHH NOTEPNEBINHM roCyAapCcTBOM

1. Ilorepnesinee rocyaAapCTBO, MPU3BLIBAIOLIEE K OTBETCTBEHHOCTH APYroe rocyapcTso,
YBEIOMJIAET 3TO rOCYAapCTBO O CBOEM TpeOOBaHMH.

2.  IlorepneBliee rOCYAapCTBO MOXET, B YaCTHOCTH, yKa3aTh:

a) MMOBEACHHE, KOTOPOMY OTBETCTBEHHOE roCy1apCTBO AOJDKHO CI€N0BATH, C TCM 4TOOBI
NPEKPATUTD ITPOTUBOIIPABHOC ACAHHKE, €CJIH 3TO NEAHHE NMPONOIIKACTCA,
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b)  kakywo GopMy HOJKHO NPUHATH BO3MELEHHE B COOTBETCTBUH C TNOJIOKEHUAMH
Yactu BTOpOH.

Crarbs 44
JonycTumocTb TpeboBaHuii
IIpu3BanHe rocyapcTBa K OTBETCTBEHHOCTH HE MOXET OBITh OCYILECTBIIEHO, €CITH:

a) TpeboBaHHE NPENBABICHO HE B COOTBETCTBUM C IPHUMEHUMBIMH HOPMaMH O
rocyapCTBEHHO# MPUHAIIeXKHOCTH TPeOOBaHUIA,

b)  x TpeGOBaHHIO MPUMEHSETCA HOPMa 00 HCUEpPaHUKM MECTHBIX CPENCTB MPaBOBO
3al[UTBI, 4 HE BCE NOCTYTHbIE H 3 {EeKTHBHbIE MECTHBIE CPEACTBA MPABOBOIA 3aIMUThI ObLTH
HCYEpIaHbl.

CraTtbs 45
YTpaTa npaBa npH3biBaTh K OTBETCTBEHHOCTH

Hpusaaﬂne rocynapCraa K OTBETCTBCHHOCTH HE MOXET ObITb OCYLIECTBJICHO, €CJIH:

a)  MOTepneBlIee rOCYAAPCTBO IOPHAHYECKH AEHCTBUTENLHBIM 06Pa3oM OTKa3aloCh OT
TpeGOBaHMA; HIIH

b) mnoTepneBiIee rocyaapcTBO B CHITY €r0 NMOBEAEHHS JOXKHO CHHTATHCA AaBLIMM
MOJIYaIMBOE IOPUIMYECKH NEACTBUTENBHOE COTNIACHE HA YTPaTy Nnpasa TpeGOoBaHuU.

Crartbs 46
MHO0XKeCTBEHHOCTD NOTEPNEBLINX FOCYAAPCTB
Ecan HECKONBKO rOCYAapCTB ABNAIOTCA MOTEPIEBLIMMH B PE3YJIbLTaTe OQHOIO M TOTO Xe
MEXAYHAPOLHO-NPOTUBONPABHOTO AEAHMSA, KAXKIO€E MOTEePIEBIIee roCyJapCTBO MOXET

OTHEJIbHO MPU3BATh K OTBETCTBEHHOCTH rOCYIapCTBO, COBEPLIMBLIEE 3TO MEKIYHAPOIHO-
TIPOTHBONPABHOE AEsIHUE.
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Cratbr 47
MHOXKeCTBEHHOCTh 0TBETCTBEHHbIX roCyAapcTB
1.  Ecau HECKONBKO rOCYAapCTB HECYT OTBETCTBEHHOCTDb 33 OMHO M TO )K€ MEXTYHApOAHO-
NPOTHBONPABHOE AEAHHE, B CBA3M C NaHHDBIM JESHHEM MOXHO IPH3BAThb K OTBETCTBEHHOCTH
KaXXA0€ U3 ITHX rOCyAapCTB.

2. Ilynxr1:

a)  He ro3BOJSET HUKAKOMY NOTEpreBIIeMy roCyAapCTBY NONY4MTh B IIOPSMIKE
KoMmeHcaLuH 6osblue, YyeM NOHECEHHBIH UM yiieps,

b)  He 3arparuBaer rnpaB Ha NPEABABICHHE PErpPecCHbIX TpeGOBaHHUI B OTHOLIEHHH
APYrUX OTBETCTBEHHBIX rOCYHapCTB.

Cratbn 48
Ipu3BaHne K OTBETCTBEHHOCTH rOCYAAPCTBOM, HHbIM, 4eM NOTEpNeBLIee roCyAAPCTBO

1.  Jhoboe rocynapcrBo, MHOE, YeM MoTepneBliee rocyAapcTBO, BNpaBe NPU3BATh K
OTBETCTBEHHOCTH APYroe rocyAapcTBO B COOTBETCTBHH C IyHKTOM 2, €CJIH!

a)  HapyueHHOe 00s3aTeNbCTBO ABNACTCA 0043aTENHCTBOM B OTHOLIEHHH IPYIIIibI
rOCy/IapCTB, BKIIOYAKOIIEH 3TO rOCyAapCTBO, M YCTAHOBJIGHO B UENAX 3aLUMThI KOJUIEKTHBHOIO
MHTEpeca 3TOM IPYNIIbl, HIH

b) HapyweHHOe 00A3aTENLCTBO ABIAETCSA 00A3ATENLCTBOM B OTHOLIEHHH
MEXAYHApOIHOro COOOIecTBa B LEJIOM.

2.  Jho6oe rocyaapcrso, KOTOpoe BNpaBe MPH3BaTh K OTBETCTBEHHOCTH B COOTBETCTBUH C
TYHKTOM 1, MOXeT Tpe6OBaTL OT OTBETCTBEHHOIO rOCYAapCTBa:

a)  npexpalleHHsA MEeXIYHapOIHO-NIPOTHBOMPABHOIO NEAHUA U MPEAOCTABICHHA
3aBEpPEHHIt U rapaHTHIi HENOBTOPEHUA B COOTBETCTBHH CO cTaThel 30, U

b) ucnmonHeHHA 06A3aTENBCTBA 110 BO3MEILEHHIO B COOTBETCTBHH C NPEIbIAYIIMMH
CTaTbMH B MHTEPECAX IOTEPEBIIEro rocyaAapcTea miu 6eHeduMapHes HapyIWEHHOTO
oOs3aTenscraa.
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3. Ycnosus npu3BaHHsA K OTBETCTBEHHOCTH NMOTEPNEBUIMM roCyIapCTBOM COTJIACHO CTaThiM
43, 44 1 45 NPUMEHAIOTCA K MPU3BAHHIO K OTBETCTBEHHOCTH rOCYAAPCTBOM, KOTOPOE BIpaBe
CHEJaTh 3TO COrJIACHO IyHKTY 1.

I'/TABA I

KonTpmepsi
Cratbs 49
Henab n npeaenst KOHTPMeEp

1.  Ilorepnesiuee roCynapCTBO MOXET NPUHUMATh KOHTPMEpPHI IIPOTHB IOCYapCTBa,
OTBETCTBEHHOIO 32 MEXAYHaPOAHO-IIPOTUBOIIPABHOE JESTHHE, TONBKO C LeJIbI0 MOOYyaAuTh 3TO
rocyapCTBO BBINOJHHUTD €ro 00s3aTeNnbCTBa cornacHo YacTH BTOPOiA.
2. KoHTpMepbl OrpaHH4YMBAIOTCS BPEMEHHBIM HEHCTIONHEHHEM MEXAYHapOIHO-TIPaBOBLIX
00s13aTeNbCTB MPUHUMAIOLIErO TAKHE MEPHI FOCYAAaPCTBA B OTHOLUIEHHH OTBETCTBEHHOIO

rocynapcrBa.

3. KoHTpMmepsl, N0 BO3MOXHOCTH, NPMHUMAIOTCS TaKMM 06pa3oM, YT0ObI O3BOIUTE
BO30OHOBIEHHE MCIIOJHEHHS COOTBETCTBYIOLUMX OOS3aTENbCTB.

Cratbs 50
O6sa3aTenncTBa, HE 3aTPArHBaEMbie KOHTPMEPAMH
1.  KoHTpMmepbl He MOTYT 3aTParuBarhb:

a)  06s3aTenpCTBA BO3AEPIKUBATECA OT YrpO3bl CHIION UITH €€ NPUMEHEHHS,
3axperuieHHoro B Ycrase Opranusauuu O6vennHeHHbx Hauwmii;

b)  06s3aTensCTB MO 3aIKUTE OCHOBHLIX NPAB YEJIOBEKA,
¢)  o6s3aTenbCTB ryyMaHHTAPHOrO XapaKTepa, 3aMpeLAIOIMX PENPECCATIHY;

d)  uHBIX 0653aTENILCTB, BHITEKAIOLIMX M3 HMIIEPATHBHLIX HOPM 061Iero
MEXIYHapOIHOIo Npasa.
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2.  IlpuHuMalolIee KOHTPMEPBI FOCYJaPCTBO He OCBOOOXKIAETCS OT BHIMOTHEHUS CBOHX
00s3aTENbCTB:

a)  no moboii mpouexype yperyaIMpoBaHus Criopa, MPUMEHUMONH MEXYy HUM U
OTBETCTBEHHBIM rOCyAapCTBOM,

b) YBaXkaThb HENMPUKOCHOBCHHOCTH AUIMJIOMATHYECKHX ar€HTOB ¥ KOHCYJIbCKHX
JOJKHOCTHBIX UL, ZHUIINIOMAaTH4YCCKHX U KOHCYJIbCKHX IIOMCUIGHP[F[, APXMBOB U NOKYMEHTOB.

Crarbn S1
IponopuxHoHaIbHOCTD

KoHTpMEpHI AOJKHBI OBITh COpa3MepHBI IPUYUHEHHOMY Bpelly C yYETOM TSDKECTH
MEXIYHapOIHO-NIPOTHBOMPABHONO JIEAHHA U 3aTPOHYTBIX NPaB.

Cratbsa 52
YcaoBus, OTHOCAIHECH K TPHMEHEHHIO KOHTPMep
1.  Jlo npHHATHA KOHTPMEp MOTEprieBilee roCyaapCTBO JOJDKHO!

a) nortpedoBaTh, B COOTBETCTBHH CO CTaTheH 43, OT OTBETCTBEHHOrO roCy1apcraa
BBINIOJIHEHHA ero 00s3aTenpcTB cornacHo Yactu BTopoi;

b)  yBEIOMHTb OTBETCTBEHHOE rOCYAAPCTBO O MOOOM pElIeHHH MPUHATL KOHTPMEDPHI K
NPENJIOKUTh IPOBECTH MEPErOBOPHI C 3THM rOCYAapCTBOM.

2.  Hecmorpsa Ha nonokeHus myHkra 1 b), noTepnesiiee rocyXapCTBO MOXET MPUHHUMATD
TaKME€ HEOTJIOXKHBIE KOHTPMEPBI, KOTOpble HeOOXOAUMBI I 0OECTIEUeHHUs €ro Npas.

3.  KoHTpMeps! HE MOTYT MIPUHUMATLCS, @ B CITy4ae WX MPUHATHA — JOJDKHBI
NPHOCTaHABIMBATLCA €3 HEOGOCHOBAHHOTO NPOMEIIEHHUS, €CITH:

a)  MEeXAyHapOOHO-TIPOTHBOIMPABHOE AESTHUE NMPEKPAIIEHO, U

b)  cnop HaxoOWTCs Ha PaCCMOTPEHHH Cyaa MM TpubyHana, KOMIIETEHTHOTO BHIHOCHTh
obs3aTenbHbIE A1 CTOPOH PEIICHHUA.
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4.  Ilynxt 3 He MPUMEHAETCA, €CJIM OTBETCTBEHHOE MOCYIapCTBO HE OCYIUECTBIIAET
no6pOCOBECTHO NMpOLIEAYPHI YPETyJIMPOBAHUSA CIIOpa.

Crarba 53
Hpexpamenne KOHTpMep
KoHTpMmepb! nomkHbI 6bITH NpeKpalieHbl KaK TOJNBKO OTBETCTBEHHOE MOCyapCTBO
BBITNIOJIHUT CBOM 00A3aTeNbCTBA, CBA3AHHBIE C MEXKAYHAPOAHO-POTHBONIPABHbBIM ZIETHHEM,
cornacHo Yactu BTOpOI.
Crartba 54
Mepel, npHHHEMAaeMble rOCYAaPCTBAMH, HHBIMH, 4€M NOTEpneBIIee roCyAapcTBo
Hacrosmas ['naBa He 3arparusaer npasa mo60ro rocynapcraa, KOTOpoe B COOTBETCTBHH C
NyHKTOM | cTarbu 48 BrpaBe MpHU3BaTh K OTBETCTBEHHOCTH APYroe
rocy/1apcTBO, MPUHATHL NIPaBOMEPHbIE MEPBI NPOTHB ITONO rOCYAAPCTBA IS 00eCTIeYeHUA
NpeKpalieHys HapyIIeHHs H MPEAOCTaBIeH)s BO3MELIEHUA B MHTEpEcax MOTePIIeBLIEro
rocyzapcraa uiu 6eHeduumapues HapyLIEHHOrO 0083aTENbCTEA.
YACTDb YETBEPTAA
OBIIME IOJIOXEHHAA
Cmamosn 55
Lex specialis
Hacrosiuue craTby He NPHMEHSIOTCSA, €CJIM U B TOi Mepe B Kakoii yCIOBHS HAIWYHA
MEXAYHapOIHO-NIPOTHBONPABHOIO ACAHUA MM COAEpKaHHE MEXAYHAPOAHOH OTBETCTBEHHOCTH

rocyaapcTBa MM ee MMILIEMEHTALHS ONPENENAIOTCA ClEeLHAIbHBIMY HOPMaMU
MEXIYHapOIHOIO NpaBa.
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CrarTbn 56

Bonpocsb! 0TBETCTBEHHOCTH rOCYAaPCTB, HE PEryJIHPyeMbie HACTOALMMH CTATbAMH

IMpuMeHHMBIE HOPMBbI MEXKAYHAPOIHOTO NPaBa NPOJO/KAOT ONPEAEATh BOMPOCHI
OTBETCTBEHHOCTHU FOCYJapCTBa 33 MEXAYHAPOAHO-TIPOTHBONPABHOE JCAHME, B TOH MEPE B KaKOH

OHM HE PEryJIHPYIOTCS HACTOSAIIMMH CTaThsIMH.

Crarbs 57

OTBETCTBEHHOCTb MEXIYHAPOAHOH OPraHH3anuH

Hacrosiue CTaTbH He 3aTParMBalOT BONPOCOB OTBETCTBEHHOCTH IO MEXIYHAPOIHOMY
NpaBy MEXAYHAPOAHOM OpraHu3auMy UM 1o60ro rocyapcTaa 3a NoBeEHHE MEXAYHAPOAHOH

OpraHu3aLHH.

Crarpn 58
HHauBHayaabHAA OTBETCTBEHHOCTD

Hacrosue cTaTbd HE 3aTParuBaloT BONPOCOB HHAWBHAYAJIbHOH OTBETCTBEHHOCTH IO
MEXIYHApOOHOMY IpaBy J000ro Juuna, AeHCTBYIOIEr0 OT UMEHH roCy1apCTBa.

Crarba 59
YceraB Oprannszauun O6beaunennnix Hauui
Hacrosue cratey He 3aTparusaroT Ycrasa Oprannsanuu O6bvenunennsix Hamui.
2.  TexcTbl NPOEKTOB CTaTeH ¢ KOMMEHTAPMAMH K HHM

77. Huxe BOCIPOH3BOIATCA TEKCThI IPOEKTOB CTAaTEH ¢ KOMMEHTAPHUAMH K HUM, IPHHATBIX

Komuccueit Ha ee NATbAECSAT TPEThEH CECCHU!

OTBETCTBEHHOCTB 'OCYJAPCTB 3A MEXIYHAPOJIHO-
INPOTHBONPABHBIE JESHHAA

1)  Lens Hacrosuux CraTeit COCTOMT B TOM, 4TOOBI MyTeM KOAUGHKALIMH U IPOTPECCUBHOIO
pa3BuTHA cHOPMYIUPOBATH OCHOBHbIE HOPMbI MEXIYHAPOAHOTO MPaBa, KaCaroIHecs

OTBETCTBEHHOCTH rOCYAapCTB 32 MEXAYHAPOAHO-IPOTUBONPABHLIE JCAHUA. YTIOP JENAETCA Ha
BTOPUYHbBIE HOPMbI OTBETCTBEHHOCTH rOCYapCTB. WHBIMH CIIOBaMH, Ha OOIIUX YCIOBHAX, NIPH
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KOTOPBIX O MEXIYHAPOJHOMY NpPaBy rOCYAapCTBO CUHTAETCS OTBETCTBEHHEBIM 33
NIPOTHBONIPABHbIE NEACTBUSA WK Oe3/eiiCTBHE, a TaKKe HA IOPUANYECKHE MTOCIIEACTBHUS,
BBITEKAIOIIHME M3 TaKOH OTBETCTBEHHOCTU. B [aHHBIX CTaThAX HE AENAETCA MOMbITKA
OTPENENUTb CONEPKaHHEe MEXAYHAPOAHLIX 0043aTeNbCTB, HAPYLIEHHE KOTOPLIX BJIEYET 33
co60# OTBETCTBEHHOCTL. JTO - (YHKLMS NEPBHYHBIX HOPM, KONU(HUKALIHS KOTOPHIX MOBJIEKIA
Ob1 33 co60ii HEOOXOAUMOCTD 3aHOBO CHOPMYITHPOBATH GONBIIMHCTBO OCHOBHBIX HOPM
MEXIYHapOJHOrO NpaBa, Kak OOBIMHOIr0, Tak U JOTOBOPHOTO.

2)  Pobepro Aro, koTopoMy GbL10 Nopy4eHo co3nanue 6a30Boil CTPYKTYphI H ONpeneeHHe
HaInpaBJIEHHOCTH AAHHOIO MPOEKTa, MOJIarall, YT 3TH CTATbH YCTAHABIMBAIOT. ..

"IPUHLMIBL, PETYNHPYIOLINE OTBETCTBEHHOCTh FOCYAPCTB 32 MEXIyHaPOAHbIE
NpaBOHAPYLIEHUS, COXPaHsAs CTPOroe pa3rpaHHYEHHE MEXAY STOM 3ajayeii ¥ 3aaauei
YCTaHOBJICHHsI HOPM, BO3JIaraloliMX Ha rocyiapcTBa 0043aTenbCTBa, HEBLITIOJNHEHHE
KOTOPBIX MOXET SABHTBCS MPUYHHOMN OTBETCTBEHHOCTH... [IT]pu aTOM... onpenenuts
HOPMY Y COCTaB HaJlaraemoro exo 06s3aTenpCTBa - 3TO OAHO, @ YCTAHOBUTD, HAPYLIEHO I
3TO 06A3aTENBCTBO M KAKOBbI IOJKHBI ObITH NOCIEACTBUA TAKOTO HAPYIIEHHS - COBCEM

leyroe"33 i

3)  C yuerom HanM4us NEPBUYHON HOPMBI, YCTAHABIMBAIOIIEH AJIs TOrO WIH HHOIO
rocyapcTsa kakoe-n6o 0653aTenbCTBO IO MEXAYHAPOAHOMY MPABY, H BO3MOXKHOIO
BO3HHKHOBEHHS BOMPOCA O BbINOJIHEHHH 3THM IOCy1apCTBOM JAHHOTO 00S3aTeNnbCTBa

o

MOABJIAETCS PsIZl IOMOJHUTENIbHBIX NTpobnem obimero xapakrepa. OHHU KacaroTCs:

a)  pOJM MEXIYHapOXHOIO NpaBa, B OTIMYME OT BHYTPEHHErO NPaBa
COOTBETCTBYIOILErO rOCYAapCTBa, B [U1aHE KBATH(PUKALKH MOBEAEHUS B KAYECTBE
INPOTHBOMPABHOTO,

b)  onpeneneHus TOro, MpU KaKUX OGCTOATENBCTBAX NOBEAEHUE NOJIKHO MPUCBANBATHCS
rOCyJapCTBy Kak CyOBEKTYy MEXAYHapOAHOrO Npasa;

C)  YCTaHOBJEHMS TOrO, KOTZa M B TEYEHHE KAKOrO NEPHOAA BPEMEHH HMEET HITH HMEJIO
MECTO HapylI€HHE rOCYAaPCTBOM MEXIYHapOIHOro 00S3aTeNLCTBa,

d) onpeneneHus TOro, B KakMx 0OCTOATENLCTBAX TOCYAAPCTBO MOXKET HECTH
OTBETCTBEHHOCTD 3a [IOBEEHHE APYTOro rocyaapCTBa, HE COBMECTHMOE C MEXAYHAPOIAHBIM
00513aTENLCTBOM NMOCJIEIHErO;

¥ Eocezoonux ... 1970 200, Tom I, cTp. 358, myHkT 66 ¢).
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€) omnpeneneHHsA 0OCTOATENBCTB, MPH KOTOPBIX IPOTUBONPABHOCTH NMOBEAEHHA IO
MEXAyHapOAHOMY MPaBy MOXET HCKJII04aThCH,

f)  ycraHOBieHHs COAEpKaHUA OTBETCTBEHHOCTH FOCYAApCTB, T.€. HOBBIX
NPaBOOTHOLIEHU, BO3HHKAIOLUIMX B pe3yJIbTaTe COBEPUIEHHS rOCYJapCTBOM MEXIYHApOAHO-
NPOTHUBONPABHOIO AESHHUA, C TOYKH 3PEHUA NPEKPALIEHHUA TAKOTO AeAHHS ¥ BO3MEIECHHUS
moBoro HaHeceHHOTO yuepba,

g) onpeneieHus MOOBIX MPOLECCYaNbHBIX MM MaTepHabHBIX MPEANIOCHUIOK, IIPH
HaJIMYHH KOTOPBbIX OJHO N'OCYAAPCTBO MOXKET CChLIATLCSA Ha OTBETCTBEHHOCTh APYroro
rocynapcTBa, a Takxke 0OCTOSTENBCTR, B KOTOPBIX NPAaBO CChUIAThCA HAa OTBETCTBEHHOCTh MOXET
ObITh yTpaueHo,

h)  ompeneneHus yCIOBHIA, IPU KOTOPBIX rOCYAAPCTBO MOXET OBITh YIPABOMOYEHO
OTBETHTb Ha HAPyLIEHHE MEXIyHApOAHOro 00A3aTeNnbCTBA ITyTeM NPUHATHA KOHTPMED,
HaIpaBJIeHHbIX Ha ofecrieueHue BhINONHEHHA 0053aTeNbCTB OTBETCTBEHHOIO rOCyapCTBa 10
HACTOALIUM CTaThsIM.

TakoBa cepa BTOPHUHBIX HOPM, KaCAIOLIHXCS OTBETCTBEHHOCTH rOCYAapCTB.

4)  Pspg BONPOCOB BHIXOOMT 3a PaMKH OTBETCTBEHHOCTH IrOCyJapCcTB, paCCMaTpHBaeMOM B
HaCTOALINX CTaThAX:

Bo-nepBbix, kKak yXke OTMe4aJloch, B 3a[1a4y HaCTOALIMX CTaTell He BXOAUT
onpeneneHne CoaepKaHuA 00A3aTeNbCTB, YCTAHOBICHHBIX KOHKPETHBIMH NEPBUYHBIMU
HOpMaMH, MJIH Xe UX TojlkoBaHue. CTaTbH He KacalOTCs TAKXKE BONPOCA O NeHCTBHH HIH
NPOAOJDKHTEILHOCTH AEHCTBUA KOHKPETHBIX NIEPBUYHBIX 00A3aTENbCTB NPUMEHHUTENBHO K
TOMY HJIH MHOMY rOCyJapcTBy. Bompoch! o TOM, ABJIAETCA I FOCYAapCTBO Y4aCTHHKOM
IOpPHAMYECKH JeHCTBYIOIIEro JOrOBOPpa, MMEET JIM 3TOT JOTOBOP MK KaKHe-Iub0 U3 ero
NOJIOXEHUH CHITY /I TaHHOTO roCy/IapCTBa U KakuM 0Opa3oM ClieRyeT TONKOBATh ITOT
AOrOBOP, OTHOCATCA K cepe npaBa MeXAYHAPOAHBIX JOTOBOPOB. ITO TaKXKE OTHOCHTCH
mutatis mutandis x IpyruM "HCTOYHHMKAM" MEXAYHapOAHbIX 00A3aTENbCTB, TAKUM, KaK
00bI4HOE MexXIyHapoaHOe npaso. Hacrosuiue craTby paccMarpyuBalOT NEPBHUYHBIE HOPMBI
MEXAYHAPOAHOro MpaBa U UX COAEpXKaHHE B TOM BUAE, B KAKOM OHH AEHCTBYIOT B
COOTBETCTBYIOLLM NEPHOA BPEMEHH; OHH CJTy>KaT OCHOBOM IS ONpPEACICHUS HAIHYUS
HapYLIEHUS BBITEKAIOMMX U3 HUX 00M3aTENbCTB KAKAOrO rOCYAapCTBA H IOPHAHYECKHX
MOCNEeACTBUI TaKOTO HapyILIEHUA Ul APYTHX roCyaapcCTB.
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BO-BTOpLIX, MOCNEACTBHA, O KOTOPhIX HAET PeYb B HACTOSIMX CTAaTbAX, BHITEKAIOT
M3 COBEpLIEHHA KaKOro-1Mb0 MEXAYHAPOAHO-POTUBONPABHOTO AESHUS KaK TAKOBOTO *.
He nenaercs HMKakuX NOMBITOK PaCCMOTPETH MOCIEACTBUA TOTO WIIM MHOTO HapylIeHUs
AJIS IPOAOJDKAIOILErOCs ACHCTBHA MIIH 00A3aTENbHOI CHIIBE KOHKPETHOH NEPBUYHON
HOPMBI (HanpHMep, NpaBa MOTEPHEBIIEro rocyAapCTBa Ha NPEKPALLEHUE HIIH
NPHOCTaHOBNEHHE NeHCTBHA JIoroBOpa B CBA3H C CYIIECTBEHHBIM HAPYIIEHHEM, KaK 3TO
yKa3biBaeTCs B CTaThe 60 BEHCKOH KOHBEHLIMH O NpaBe MEeXAYHAPOIHbIX AOTOBOPOB).
CraTby He OXBAaTBIBAIOT TAKKE TAKHE KOCBEHHbIE MIIH NONOJHUTENbHEIE NOCIEICTBHS,
KOTOpPbI€ MOTYT BBITEKATh U3 PEAKLMM MEXIYHAPOIHBIX OPraHN3aLHii Ha MPOTHBOMNPABHOE
noseneHue. Ilpu oCyuecTBIEHHH MEXIYHAPOAHBIMH OPraHM3aLUAMH CBOUX QYHKLHI
AJIsL HUX MOXET OKAa3aThC HEOOXOIMMBIM YETKO BBICKa3aThCsl [0 BONPOCY O TOM,
HapYIIHJIO I Kakoe-TuO0 rocynapcTBO TO MM HHOE MeXAyHapoaHoe obs3atenscreo. Ho
Aaxe B ITOM Clly4ae COOTBETCTBYIOLIHE NOCNEACTBUA OyayT onpenenstocs
Y4YPEAUTENbHbIM JOKYMEHTOM 3TOi OPraHM3aliiHi HIIH B PAMKaX 3TOTO AOKYMEHTA, YTO
BBIXOZHMT 3a Npeaensl chepbl 0XBaTa HACTOAMX cTaTell. Tak, B 4aCTHOCTH, OGCTOMT HeNo
¢ neicreuamu Opranusauun O6bvenuHeHHbx Haumit B cooTBETCTBUM ¢ YCTaBOM, 4TO
KOHKDPETHO OroBapHUBaeTcs B CTaThe 59.

B-tperbux, CraTh KacaloTCs JIMILIb OTBETCTBEHHOCTH 33 NMOBEAEHHE, KOTOPOE
ABJIACTCS MEXIyHapOIHO-NPOTUBONpPABHLIM. B0O3MOXHBI Cifydan, KOraa y rocyzapcraa
BO3HHKAIOT 0043aT€NbCTBA BBILUIATHTD KOMIIEHCALMIO 33 BPEIHbIE IOCIEACTBUA
NOBEICHUA, KOTOPOE HE 3aNpPELIeHO - H JaXe MPAMO paspeIueHo - MEXXIYHAPOAHbIM
NpaBoM (HanpuUMep, KOMIEHCAIUs 32 HMYLIECTBO, JOJDKHBIM 06pa3oM M3BATOE IS
HCIIONIL30BaHKA B OOIIECTBEHHBIX 11esiX). BO3MOXHBI Takke Cilyyau, KOraa rocyaapcTso
00653aHO BOCCTaHOBHTb Status quO ante 1o 3aBEPLICHUH OCYIIECTBJIEHUS ONpeEAeNeHHON
NPOTUBONPABHOMN NEATENbHOCTH. JTH TPeOOBaHHUS OTHOCHTENIHO KOMITEHCAIIMH HITH
BOCCTaHOBJICHHUs 3aTPAarMBaIOT NEPBHYHbIE 00A3aTENLCTBA, MEXAYHAPOAHAS
OTBETCTBEHHOCTb COOTBETCTBYIOLIErO rOCYAapCTBa BO3HUKIIA OBl NpH HeyIuiaTe
KOMITEHCALIMK WIIH HEBOCCTAHOBJIEHMH status quo. Takum oOpa3oM, i Lienel HaCTOAIMX
Crareit MexayHapOaHas OTBETCTBEHHOCTD SABJIETCA CIEACTBHEM HCKIIOMUTENLHO
NPOTHBOINPABHOTO JEsIHKSl, COBEPLIEHHOIO B HAPyLIEHHE MEXAYHapOAHOrO Npasa. ITo
OTPaXKE€HO B CaMOM Ha3BaHuu Crareii.

3 Jlns ueneii HacTOAWMX cTaTeil TEPMHH "MEXAyHapOAHO-TIPOTUBONPABHOE NesHue"

BKJIIO4YaeT Oe3neiicTBHe M OXBaThIBAET NMOBEAEHHE, COCTOALIEE U3 pAla AeHCTBHIT M
GesneicTBHit, KOTOPHIE B COBOKYHOCTH COCTABIIIOT MEXLYHapOIHO-IPOTHBONPABHOE AESHHE.
CM. KOMMeHTapuii k crarbe 1, myHkr 1.
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B-4eTBEPTHIX, CTaThbH KACAIOTCHA TOJLKO OTBETCTBEHHOCTH rOCYAApCTB 32
MEXIYHAPOIHO-NPOTHBONPABHOE NNOBEJIEHHE U HE 3aTParuBaioT BOIPOCHI
OTBETCTBEHHOCTH MEXAYHAPOAHBIX OPraHHU3aLMi WIIH APYTHX HErOCYAAPCTBEHHBIX
cy6bekToB (cM. cTatbu 57, 58).

5) B TO e BpeMs HaCTOALIHE CTaThU KacaloTCs BCeil chephl OTBETCTBEHHOCTH FOCYNapCTB.
Tak, OHH He OrpaHHUYHBAIOTCH HApPYLIEHUAMH 00A3aTENILCTB IBYCTOPOHHErO XapakTepa,
HampuMep 10 ABYCTOPOHHEMY AOTOBOPY C APYTHM rocyaapctsoM. OHM NPHMEHSIOTCS KO BCeH
chepe MexXAYyHAPOOHBIX 00A3aTENLCTB FOCYAAPCTB, HE3aBHCHMO OT TOro, GEepeTcs I JaHHOE
00513aTeNILCTBO 10 OTHOIIEHHIO K OJHOMY MJIM HECKOJIbKMM rOCYyAapCTBaM, ONHOMY JIHLLY HIIH
TpyNIe KL WK [0 OTHOUIEHHIO K MEXAYHAPOAHOMY coobuiecTsy B nenoM. Bynyun o6ummmu
TI0 CBOEMY XapaKTepy, OHM Taioke GobLIei YacThiO SIBIAIOTCS "OCTaTOuHBIMK . B nprHuune
roCyaapCTBa, yCTAHABJINBas KaKyl0-THO0 HOPMY HIIM COramasch GbITh CBA3aHHBIMH €10,
cBOBOMIHBI YKa3bIBaTh, YTO €€ HapyLIeHHe nosJiedeT 3a coboit uiilh 0cobble MOCNENCTBHS, H,
TaxuM 06pa3oM, HCKIIOUATh OObIYHBIE HOPMBbI OTBETCTBEHHOCTH. JTO SICHO OTMEYEHO B
crathe 56.

6) Hacroauue craThy pa3feneHbl Ha YEThIpe YacTH. YacThb nepsas 03ariasjieHa
"MexIyHapOAHO-TIPOTHBONPABHOE AesiHHe rocyaapceTsa”. OHa kacaercs yClIOBHiA
BO3HMKHOBEHHS MEXIYHApPONHOM OTBETCTBEHHOCTH rocyaapcrea. Yacte Bropas - "Conepxanue
MEXAYHAPONHOM OTBETCTBEHHOCTH rOCYy/lapcTBa" - KacaeTcs IOPHAHYECKHX NOCEACTBHMA
MEeXXAYHapOAHO-NPOTHBONPABHOrO AEAHUA JUL OTBETCTBEHHOIO 3a HEro N'OCYAapCTBa, B
4YaCTHOCTH B 001aCTH NMpeKpaLieHus U Bo3MeleHHsa. YacTh TpeThs o3ariasiieHa
"UMMIeMEHTALIUA MEXIYHAPOIHON OTBETCTBEHHOCTH rocyaapctsa”. B Heil onpeaenstorcs
roCyZapCTBO MJIM rOCyaapcTBa, KOTOPbIE MOTYT PEarHpOBaTh HA MEXIYHaPOLHO-
NPOTHBONPABHOE AEAHHE, U YKa3bIBAIOTCS HOPMBI, B KOTOPBIX 310 MOXET ObITh CeNnaHo,
BKJIIOYAs, IPH ONpPeAENeHHBIX 0OCTOATENbCTBAX, IPUHATHE KOHTPMED, HEOOXONMMBIX JUs
obecrieueHHs NpeKpaILEHKs TPOTUBONPABHOTO AEAHUA U BO3MELIEHHUSA B CBA3M C €r0
nocneacTBUAMH. YacTb 4eTBEPTast CONEPHKMT HEKOTOPbIE OOLUE MOIOKEHHS, TPHMEHHMBIE K
I@HHBIM CTaThSM B LIEJIOM. '

YACTD IEPBAA
MEXAYHAPOJHO-NPOTABONPABHOE JEAHHUE T'OCYJAPCTBA

B YacTu neppoii onpenenstorcs o6mue yCuosus, HEOOXOAMMBIE IS BOSHHKHOBEHHS
OTBETCTBEHHOCTH rocyaapcrea. B rnase I u3nararorcst Tpu 6430BbIX NPHHLMNA
OTBETCTBEHHOCTH, U3 KOTOPBIX MCXOZIAT CTaThbH B HienoM. B raase Il onpenensiorcs ycnosus,
NpH KOTOPBIX MOBEAEHME NMpUCcBauBaeTcs rocyaapersy. B riase III B oOmux yeprax
M3J1araloTcs YCJAOBHSA, MIPH KOTOPBIX TaKOE NMOBEIEHME MPEACTABIAET COOOH HapyIIeHHEe Kakoro-
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nub0 MeXAYHapOOHO-NPAaBOBOIO 0043aTeNbCTBa COOTBETCTBYIOLIEro rocyaapersa. ['nasa IV
KacaeTcsi HEKOTOPBIX 0COOBIX ClIy4aeB, KOTia OXHO rOCyIapCTBO MOXET HECTH OTBETCTBEHHOCTD
3a NOBeIeHHUE APYroro roCyAapCTBa, KOTOPOE HE COOTBETCTBYET TOMY HIIH HHOMY
MEeXIYHapOIHO-IIpaBOBOMY 00A3aTenbCTBY nocneaHero. B rnase V onpenensiores
obcToATeNbCTBA, MCKITIOYAIOIIHE TPOTUBOIIPABHOCTh NMOBENEHUA, HE COOTBETCTBYIOLIErO
MeXIyHapOIHO-NIPaBOBbIM 0043aTeNLCTBAM rOCY1apCTBa.

T'JIABA I
OBIIIME IPHHIIUIILI
Cratba 1

OTBeTCTBEHHOCTD rOCYAAPCTBA 32 €10 MEXAYHAPOAHO-TIPOTHBONPABHbIE
AESTHHSA

Kaxxnoe MexIyHapoaHO-NPOTHBONPABHOE AEHHE OCYAapCTBa BAEYET 3a CO0OM
MEXIYHapOIHYIO OTBETCTBEHHOCTb 3TOTO roCyapCTBa.

KommenTapnii

1) B cratbe 1 usnaraercs nexauuii B OCHOBE BCEi COBOKYNHOCTH AaHHBIX CTaTel 6a30BbIii
MPHHLIKI, KOTOPBIi COCTOMT B TOM, YTO HapylIEHHe MEXAYHAapPOAHOrO NpaBa KaKUM-THO0
rocyZapcTBOM Biieder 3a co6oit ero MeXXAyHapOOHYIO OTBETCTBEHHOCTb. MeXayHapoaHo-
MPOTHBONPABHOE AESTHUE rOCYAapCTBa MOXET NPEACTABNIATH 000t 0nHO M DoJiee neiCTBHI
wiu He3peiicTBui MMM uX coueTanue. DAKT HANMUMS MEXIYHAPOAHO-IIPOTUBONPABHOTO JESHHS
obycnoBieH, BO-NiepBbIX, TpeOOBaHHAMH 0053aTeNbCTBA, KOTOPOE, Kak yTBepKaaeTcs, 6u110
HApYLIEHO, U, BO-BTOPBIX, PAMOYHBIMH YCIIOBHSIMU ISl TAKOTO AESHHA, KOTOPbIE H3JIOXKEHBI B
Yactu nepsoii. TepMuH "MexIayHaponHas OTBETCTBEHHOCTh" OXBATHIBAET HOBbIE
NPaBOOTHOIIEHHS, BO3HHKAIOLIHME 110 MEKAYHAPOAHOMY MPaBy B CBA3K MEXAYHAPOLHO-
NPOTHBONPABHLIM JesAHHEM rocynapcrsa. ConepxkaHue 3THX HOBBIX NMPABOOTHOWIEHHH
onpenensiercst B Yactu Bropoil.

2) TlocrosxHas nanara MeXAyHapOAHOrO NPABOCYAUS MPUMEHSIA IPHUHLIUII, H3JI0XKEHHbIH B
cratee 1, B uenoM psane aen. Tak, Hanpumep, B aene o hocgpamax 8 Mapoxko TlocrosuHas
nanara yTBepxk/ana, 4To B TOM ClIydae, KOTa roCyAapcTBO COBEPLUAET MEXAYHaPOIHO-
NPOTHBOINPABHOE ZIeTHUE NIPOTHB APYroro rocyAapCcTsa, MEXAYHAPOAHAsk OTBETCTBEHHOCTh



-52-

yCTaHaBJIMBAETCH "HENOCPEACTBEHHO B IJIaHE OTHOLIEHUH MEXIY ABYyMs rocynapcmamn"“.

MexnyHaponHbIil Cy[l TaK)K€ HEOQHOKPATHO MPUMEHAN YKa3aHHbIN NPHHLIMIL, HAMPUMED B Aee
o nponuse Kopghy®®, B nene o soennoii u nonyeoenHoi dessmensrocmu® U B 1iene 0 npoexkme

y a6qwcoeo-Hadwwapom3 8 Cyn TaKoke CCbLIANCA HA NAHHBIH NPHHIIMI B KOHCYJIBTaTHBHbIX
3aKIIOYEHUSX 10 [Ty O B03MEUJeHUU Yiyepba 6 CEs3U C YeeubaMU’> i TIo [IENy O MOAKOEARUY
MUPHBIX 002080p08 (6mopas ¢paza)*®, B kOTOPBIX OH OTMETH, YTO "OTKA3 OT BEINOJIHEHHSA
JOrOBOPHOTO 06s3aTEIBCTBA BiieyeT 3a co00i MEXIyHapOIHYIO oTBeTcTBeHHOCTR"!.
Ap6uTpaxKHbIe CyIbl HEOAHOKPATHO NMOATBEPXKAANM JaHHbIH IPHHLIKI, HANPUMED B AeNe

O NPEMEHIUAX UMANbARCKUX noddanubzx, npooscusanwux 6 11 epy“, B 1CJIC KOMNAHUU NO

3 Phosphates in Morocco, Preliminary Objections, 1938, P.C.1.J., Series A/B, No. 74, p. 10,
at p. 28. Cwm. taxxe S.S. “Wimbledon”, 1923, P.C.L.J,, Series A, No. 1, p. 15, at p. 30, Factory at
Chorzow, Jurisdiction, 1927, P.C.1.J., Series A, No. 9, p. 21, Factory at Chorzow, Merits, 1928,
P.C.1J, Series A, No. 17, p. 29.

3% Corfu Channel, Merits, 1.C.J. Reports 1949, p. 4, at p. 23.
3 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, 1.C.J. Reports 1986, p. 14, at pp. 142, para. 283, 149, para. 292.

B Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7, at p. 38,
para. 47.

3 Reparation for Injuries Suffered in the Service of the United Nations, I.C.J. Reports 1949,
p. 174, at p. 184.

40

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Second Phase,
1.C.J Reports 1950, p. 221.

41 .

Ibid,, at p. 228.
2 B cemu U3 3THX apOUTPaXKHbIX PELIEHHH, BhIHECEHHBIX B 1901 roxy, oTMedaercs, YTo
"YHUBEPCAJILHO MTPHU3HAHHBIA NMPUHLMI MEXIYHAPOIHOTO MpaBa riaCHT, YTO rOCyAapCTBO HECET

OTBETCTBEHHOCTb 33 HAPYyILIEHHs NPaBa HALMIA, CoBepLIEHHbIE ero areHTamu..."; UNRIA.A.,
vol. XV, pp. 399, 401, 404, 407, 408, 409, 411 (1901).
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3 B nene komnanuu "Hnumeprnawnn

, B JIEJIe 0 OPUMAHCKUX NPemeH3UAX. 8 UCNaHcKoii 3ore Mapoxko®® u B nene

A7

npouseoocmay asmomobunvHeix konec "/fuxcon’
duwepus"™
komnanuu "Apmcmponz Kopx™®. B nene "Peiinboy Yoppuop™' apbutpaxssiii cyn

noauepkHys, yro "moboe HapylIeHHe rocyAapcTBOM moboro o6s3aTensCTBa, HE3aBUCHMO OT

€ro MPOHCXOXNKAEHHUS, BlledeT 32 COBOi BOSHHKHOBEHHE OTBETCTBEHHOCTH rocyapceraa” s,

3) Tor ¢axr, yro moboe MeXXayHapOAHO-IPOTHBONPABHOE AESIHHE FOCYAAapCTBa BJIEYET 32
co00ii MeXIyHapOAHYIO OTBETCTBEHHOCTb 3TOr'0 FOCYAAPCTBA H NMO3TOMY CO31aeT HOBBIE
MEXIyHApPOIHbIE MPABOOTHOIIEHHS B IONIOJHEHHE K T€M, KOTOpbIE CYLIECTBOBAJIH 10
COBEpIIEHUS NESTHHsA, ABJSUICH LIMPOXO NPU3HAHHBIM KaK 10", TAK ¥ TI0CIe> TOro, KaK
Komuccus snepsbie copmyiupoBana crateio 1. CnipaBeninBOCTH paau CliedyeT OTMETHTh
NaBHUE PAaCXOXKIEHUA BO MHEHHAX IO BONPOCY 00 onpeneneHnH NpaBOOTHOLIEHHI,
BO3HUKAIOLIMX B Pe3yJIbTaTe MEXAYHAPOAHO-IIPOTHBONPABHOTO Aesiius. CornacHo OZHOMY

B UNRIAA., vol. 1V, p. 669, at p. 678 (1931).

4 Ibid., vol. IV, p. 691, at p. 701 (1931).
S o muenmo apburtpa Makca Xy6epa, HENMPENOKHBIM SBJSETCH IIPUHLKII, COTJIaCHO
KOTOpOMY "OTBETCTBEHHOCTDb NpeAcTaBser coboi HeobxonumMoe criencraue npas. Bee
MEXIYHapOAHbIE MPaBa BIEKyT 3a OO0 MeXayHapoaHyro oTBeTcTBeHHOCTD..."; UNRIA.A.,
vol. I, p. 615 (1925) at p.641.

4 o muenmo UTanpsHCKO-aMEPHKAHCKOM COTIACHTENbHOM KOMUCCHH, HU OZIHO
roCyAapcTBO "He MOXeT u30exaTh OTBETCTBEHHOCTH, BbITEKAIOLIEH U3 COBEPLICHUA
KaKoro-a160o He3aKOHHOIO ESHUA C TOYKH 3PEHHs OOLIMX NPHHLUHUINOB MEXIYHAPOIHOTO
npaBa"; UN RI1A.A., vol. XIV, p. 159 (1953), at p. 163.

Y7 Rainbow Warrior (New Zealand/France), UN R.1.A.A., vol. XX, p. 217 (1990).

®  Ibid,, at p. 251, para. 75.
¥ Cwm., nanpumep, D. Anzilotti, Corso di diritto internazionale (4th edn., Padua, CEDAM,
1955) vol. I, p. 385. W. Wengler, Volkerrecht (Berlin, Springer, 1964) vol. I, p. 499; G. 1.
Tunkin, 7Teoria mezhdunarodnogo prava, Mezhduranodnye otnoshenia (Moscow, 1970), p. 470,
E. Jiménez de Aréchaga, “International Responsibility”, in M. Serensen (ed.), Manual of Public
International Law (London, Macmillan, 1968), p. 533.

% Cwm., nanpumep, 1. Brownlie, Principles of Public International Law (5th edn.) (Oxford
Clarendon Press, 1998), p. 435; B. Conforti, Diritto Internazionale (4th edn.) (Milan, Editoriale
Scientifica, 1995), p. 332; P. Daillier & A. Pellet, Droit international public (Nguyen Quoc
Dinh) (6th edn.) (Paris, L.G.D.J., 1999), p. 742; P.M. Dupuy, Droit international public

(3th edn.) (Paris, Précis Dalloz, 1998), p. 414; R. Wolfrum, “Internationally Wrongful Acts”, in
R. Bernhardt (ed) Encyclopedia of Public International Law (Amsterdam, North Holland, 1995),
vol. II, p. 1398.
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NOAXOAY, CBA3aHHOMY ¢ AHUMIOTTH, IOPHIAHYECKHE NOCHEACTBHA MEXKAYHAPOAHO-
NPOTHBONPABHOIO JESHUA ONMUCHIBAIOTCH HCKIIIOUMTENBHO B TUIAHE HMEIOLIMX 00s3aTeIbHYI0
CHJTy ABYCTOPOHHHX OTHOLUEHHH, BOSHHKAIOLIUX B 3TOH CBA3H MEXAY rOCyapCTBOM-
HapyHIMTENIEM H NIOTepNeBIIHM rocyAapCcTBOM, B paMKaxX KOTOPbIX 00S3aTeNbCTBO NEPBOTo
rocyzapcrsa o6ecneuuTh BO3MEIEHHE COOTHOCHTCA C "CYObeKTHBHBIM" IIPaBOM BTOPOTO
rocynapcrsa TpeboBaTh Bo3meuieHus. CTOPOHHMKH APYroi TOUKH 3peHHs, aCCOLIMHPYEMOii ¢
Kenb3eHOM, HCXOAAT M3 TOIO, YTO MPABONOPANOK ABJIAETCH MPUHYAUTENbHBIM NMOPAIAKOM, H
PacCMATPHBAIOT pa3pelleHHe, JaHHOE NOTepPreBIeMy rOCyAapCTBY IPUMEHATD
NPUHYAUTENbHBIE CAHKLIMY NPOTHB HECYLIEro OTBETCTBEHHOCTb IN'OCY1apCTBa, B KAYECTBE
NEPBHYHOIO XOPHUIHYECKOrO NOCAEACTBHSA, BHITEKAIOLIErO HEMOCPEICTBEHHO U3
TIPOTHBOMPABHOTO AesiHus . COrNacHO 3TOi TOUKe 3peHus obIIee MeXIYHAPOTHOE NPABo
YIOJIHOMOYHBAET MOTEPIIEBIIEE rOCYAAPCTBO PearpoBaTh Ha MIPaBOHAPYLIEHHE;
00s3aTensCcTBO 00ecneynBaTh BO3MELIEHHE PACCMAaTPHUBAETCA B KAYECTBE JONOIHHTENBHOTO U
NpeacTaBIAoero coboii cpeacTso, 61aroaaps KOTOPOMY Hecylllee OTBETCTBEHHOCTh
roCyZIapCTBO MOXeT u3bexxaTs mpuMeHeHus npuHyxaeHus. CoriaacHo TperbeMy NOAXOAY,
KOTOpBIH cTan npeobnagarolnm, NOCNeACTBH MEXAYHAPOAHO-NIPOTUBONPABHOIO ACAHHS HE
MOTYT OrpaHU4YHMBaThCA BO3MEILICHHEM HITH "caukipamu". B MeXIyHapOIHOM TpaBe, KakK U B
mo60ii MpaBoBOit CHCTEMeE, MPOTUBOINPABHOE AesTHUE CIIOCOOHO MOPOXKAATh Pa3IH4HBIE BUIbI
MPaBOOTHOILLEHHUiA, B 3aBUCHMOCTH OT OOCTOATENLCTB.

4) Habmopaercs Taxxke pacXOXAeHHE BO MHEHHSAX 10 BONPOCY O TOM, ABJIAIOTCS JIH
NPaBOOTHOLIECHH, BO3HUKAIOIHE B Pe3yJIbTaTe COBEPIICHHA MEXIYHaPOAHO-IPOTHBONPAaBHOIO
IesHHs, T1aBHBIM 00pa3oM ABYCTOPOHHUMH, T.€. KACAIOTCS JIH OHHM TOJNBKO OTHOIIEHHH MEXTY
HECYLIHM OTBETCTBEHHOCTb rOCYyAapCTBOM M NOTEPIEBLIMM rOCyAapcTBOM inter se. Bce B
Oonblieil CTeneHH NPU3HAETCA, YTO HEKOTOPbIE MPOTHBONPABHBIE IEHUA MOPOXKIAOT |
OTBETCTBEHHOCTh COOTBETCTBYIOILErO rOCYapCcTBa MO OTHOLIEHHIO K HECKOJIbKUM HJIM MHOTHM
roCyZapcTBaM MJIM AaXe N0 OTHOLIEHHIO K MeXAYHapOAHOMY COOOIIECTBY B LIEJIOM.
CyuiecTBeHHbI 1Iar B 3TOM HanpabjieHuH 6b1n crenan MexayHapoaueim CyzioM B nene
"bapcenona mp3xkuin”, B KOTOPOM OH OTMETHJI, YTO!

"OCHOBHOE pa3/INYHE CAEAYET IIPOBECTH MEXAY 00A3aTeIbCTBAMH rOCYAapCTBa MO
OTHOLLIEHHIO K MEXIYHAPOAHOMY COOOIIECTBY B LleIOM M 00s3aTeNIbCTBaMH,
BO3HHKAIOLWMMH 110 OTHOLIEHMIO K PYroMy roCyAapCTBy B 00J1aCTH JUIJIOMAaTHYECKOR
samutel. ITo caMoii cBoel nmpupoje nepBble KacaloTCs BCEX rOCyAapcTs. Bauny

S Cwm. H. Kelsen (R.W. Tucher, ed.), Principles of International Law (New York, Holt,
Rhinehart & Winston, 1966), p. 22.

2 Cm, Hanpumep, R. Ago, "Le délit international" Recueil des cours, vol. 68, (1939/1I),
p. 417 at pp. 430-440; H. Lauterpacht, Oppenheim's International Law (8th edn.) (London,
Longmans, 1955), vol. 1, pp. 352-354.
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Ba)XHOCTH 3aJ1e/iCTBOBaHHBIX IIPaB BCE rOCYAapCTBa MOTYT PaCCMaTPUBATLCA B KAYECTBE
MMEIOIIMX [IPABOBO# MHTEPEC B MX 3aLIMTE; peub HAET 06 06A3aTeNbCTBaX erga omnes”™.

Kaxxmoe rocyapcTBo B CHITy CBOETO 4IEHCTBA B MEXAYHAPOAHOM COOOIECTBE UMEET NpaBOBOii
HHTEpEC B 3alUTE HEKOTOPHIX OCHOBHBIX NPAB M BBINIOJHEHUH HEKOTOPBIX OCHOBHBIX
obs3arenscTB. Cpenu Hux Cyn oTmeTn "0ObsBleHHe BHE 3aKOHA aKTOB arpeCCHH M M'eHOLIHAA,
a TaloKe ... MPUHLMITBE 1 HOPMBI, KACAIOLIHECs OCHOBHBIX IPaB YEJIOBEYECKOM IMYHOCTH,
BKJIIOYas 3aLOUTy OT pabCcTBa U pacoBoii uucxpnmnnauuu"s‘. B nocnenyromux nenax Cyn
MIOATBEPAWI 3TOT noc*rynarss. ITocnencTBus Gonee WHUPOKOH KOHLENMIUH MEXIYHAPOAHOM
OTBETCTBEHHOCTH JOJDKHBI 0053aTENLHO OTPaXkaThCA B HACTOALMX CTAThAX, KOTOPBIE, XOTH U
BKJIIOYAIOT CTAHAAPTHBIE ABYCTOPOHHHE CUTYallMM OTBETCTBEHHOCTH, HE OrpaHUYMBAIOTCS MMH.

5)  Takum o6pa3oMm, TepMUH "MEKAyHApOOHAsA OTBETCTBEHHOCTD", HCIIOAB3YEMBIH B CTaThe 1,
OXBaTbIBa€T OTHOLIEHHA, BO3HHKAIOIHE 110 MEXXXYHAapPOJHOMY IIpaBy B pe3ysbTaTe
MEXAYHaPOIHO-TIPOTHBONPABHOIO AESHHS MOCYAapCTBA, HE3aBHCHMO OT TOT0, OrPaHMYHBAIOTCA
JI¥ TaKHE OTHOLIEHUA rOCYJapCTBOM-HapyLIHTENEM U OJHHM MOTEPIEBLINM IrOCYAapPCTBOM HITH
PacmpOCTPaHAIOTCA TAKOKE HA APyTHe roCyAapcTBa MM AaXke Ha Jpyrue CyObeKTh
MEXIyHApOJHOro NnpaBa, H HE3aBHCHUMO OT TOr0, OPHEHTHPOBAHBI JIK OHU Ha 00A3aTeNbCTBA MO
PECTUTYLIMM HJIM KOMIIEHCAIIMH HITH TaKXKe MPe0CTaBIIAIOT MOTEPIEBILIEMY rOCyJapCTBY
BO3MOJXKHOCTb pearMpoBaTh MOCPEACTBOM MPHHATHS KOHTPMEP.

6) Tor dakr, uTo cornacHo crarbe 1 kaxoe MEXXAYHapOIHO-IIPOTHBOIIPABHOE IESHHE
rocyIapcrBa BiiedeT 3a co60it MEXIYHapOAHYIO OTBETCTBEHHOCTb 3TOTO rOCYAapCTBa, He
O3Ha4aeT, YTO APyrue rocyJapcrsa He MOI'YT TaKXe HECTH OTBETCTBEHHOCTbD 33
COOTBETCTBYIOLIEE NTOBEAECHNE HIIH 3a yiIepO, HaHECEHHBII B Pe3y/IbTaTe TAKOro NOBEOCHHS.
CornacHo rnase II aHasnoru4Hoe NoBeieHHe MOXKET MPUCBAUBATHCA OJHOBPEMEHHO HECKOJILKHM
rocynapcreaM. CorsacHo riase IV, 0qHO rocyiapcTBo MOXKET HECTH OTBETCTBEHHOCTD 33
MEXIYHapOIHO-TIPOTHBONPABHOE JEAHHE APYroro rocyjapCTsa, HalpuMep B TOM Cilydae, eciu
zesHue ObLIO COBEPLIEHO MOA €ro PyKOBOACTBOM U KOHTpoJieM. TeM He MeHee OCHOBHOM
NPHHIIMI MEXAYHAPOIHOIO NpaBa COCTOMT B TOM, YTO KaXX[0€ rocyIapCTBO HECET
OTBETCTBEHHOCTb 32 CBOE COOCTBEHHOE NOBENEHHE B OTHOLIEHHH CBOMX COOCTBEHHBIX
MEXIYHapOAHO-IIPAaBOBBIX 00A3aTENbLCTB.

> Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Reports

1970, p. 3, at p. 32, para. 33.

% Ibid. at p. 32, para. 34.
%5 Cwm. East Timor (Portugal v. Australia), I.C.J. Reports 1995, p. 90, at p. 102, para. 29,
Legality of the Threat or Use of Nuclear Weapons, I.C.J. Reports 1996, p. 226, at p. 258,
para. 83; Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Preliminary Objections, 1.C.J. Reports 1996, p. 595, at pp. 615-616, paras. 31-32.
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7)  Peub B HACTOALUMX CTATHIX UAET TOJILKO OO0 OTBETCTBEHHOCTH roCyAapcTB. PasyMmeercs,
Kak otmetha MexayHapoaubliii Cyn B iene o so3meujenuu yuepba 6 cés3u ¢ y8eubsamu,
Opraunsauus O6bvenunenHbix Hanuit "sBnsercs cyObekTOM MEXIyHapOXHOro rpasa U
cnocobHa UMETh MEXXAYHAPOAHLIE NMPaBa M OOA3aHHOCTH. .. OHA HaJleJieHa COCOOHOCThIO
OTCTauBaTh CBOM NPABa MOCPENCTBOM MPEXbABICHHS MEXTYHaPONHBIX IpeTensuit">. Cyn
o0paTHi Takxe BHUMaHHE Ha OTBeTCcTBeHHOCTh Opranusaunu O6venuuenHsrx Haunii 3a
[OBEICHHE €€ OPraHOB K areHTOR . BO3MOXKHO, IOHATHE OTBETCTBEHHOCTH 33
NPOTHBONPABHOE MOBENEHHE ABJISETCS OCHOBHBIM 3JIEMEHTOM HAINYHS MEXIYHAPOIHOM
npaBocyOrekTHOCTH. TeM He MeHee K OTBETCTBEHHOCTH APYTHX MEKAYHAPOIHBIX
IOPHAHYECKHX JIAL IPUMEHSIOTCA 0COOBIE KPHTEPHH, KOTOPbIE HE OXBATHIBAIOTCS HACTOSIIMMHU
CTATBAMHU .

8)  Uro Kacaercs TEPMHHONOTUH, TO dpanuy3ckuit TepmuH "fait internationalement illicite"
npeanouTuTenbHee TepMuHa "délit" MM aHAOrMYHBIX BbIPAXXEHWH, KOTOPbIE MOTYT
npuobperats 0coObIi CMBICT BO BHyTpeHHeM npase. ITo 3Toif e npuuuHe myqme usberats B
AHTIUICKOM s3bIKE TAKMX TEPMUHOB, Kak "tort", "delict” unu "delinquency”, unu B ucaHckoM
s3pike TepMuna "delito”. ®panuysckuit Tepmun "fait internationalement illicite”
NpearnoyYTHTENbHEE, YeM "acte internationalement illicite”, nockoNbKy MPOTHBONPABHOCTb YaCTO
nposisisiercs B Oe3nefCTBUM, KOTOPOE BPAJ JIX nepenaercs TepMuHom "acte”. Kpome toro,
NOCNEHHI TEPMHH, KaK NPEACTABIAETCS, TOAPa3yMEBAET, UTO B HAMEPEHHE aBTOPA BXOJHIO
CO3J]aHH€E IOPUAMYECKHX nociaencTsuid. 1o 3TuM ke MpuUnMHaM B HCTIAHCKOM TEKCTE
ucnons3yercs Tepmun "hecho internacionalmente ilicito". B anrnmiickom Texcre HeoOxoxnuMo
COXpaHHTh BbIpaxkeHHe "internationally wrongful act", nockoneky ¢paniuysckuit Tepmux "fait"
He MMEeeT TOYHOI'o 3KBHBAJIEHTA, BMECTE C TEM TEPMHUH "act" MMeeT TeHIEHIUIO OXBaThIBATh
TaKKe H O6e37eiiCTBHeE, YTO YETKO OTPAXKEHO B CTAThE 2.

CraTbs 2
DJIeMEeHTbI MeXKIYHAPOAHO-NIPOTHBONPABHOI0 AeSIHHUS rocyapcTsa

MexayHapoAHO-IPOTHUBOIIPAaBHOE AeAHHE rOCyAapCTBa HMEET MECTO, KOrJia Kakoe-
1nbo noseneHMe, COCTOsALIEE B AEHCTBHN MK Oe3nelcTBUM:

% I.C.J. Reports 1949, p. 174, at p. 179.

57 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the

Commission on Human Rights, 1.C.J. Reports 1999, p. 62, at pp. 88-89, para. 66.

O nosumu MEXYHAPOOHBIX OpraHU3alUMi CM. CTaTbIO 57 U KOMMEHTapHH.
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a)  TNPUCBaWBAETCA rOCYAAapPCTBY MO MEXIYHAPOAHOMY NPaBy, M

b) npencrasnser co6oil HapylIEHHe MEXIYHAPORHO-IPABOBOro 06s3aTeNbCTBA
3TOro rocyapcTaa.
KommenTapuit

1) B crarbe 1 u3naraercs OCHOBHOH NMPHHLMII, COTJIACHO KOTOPOMY BCSKO€ MEXIYHapOIHO-
NPOTHUBOIPABHOE J€sSHKUE rOCYAAPCTBa BieUeT 3a cOGOM ero MEeXAyHapOAHYIO OTBETCTBEHHOCTb.
B craTbe 2 yka3bIBaOTCS yCJIOBHSA, TpeOyeMble Ui yCTAHOBICHUS HATMYMS MEXKITYHApOOHO-
NPOTHBONPABHOIO JESHUS TOCYAApCTBa, T.€. COCTABJIAIOLIME 3JIEMEHThBI TAKOTO AEAHUAL.
BrigensitoTcs aBa 3neMenTa. Bo-nepBbIxX, COOTBETCTBYIOLIEE MOBENEHHE AOKHO
IPUCBAMBATLCA FOCYAAPCTBY MO MEXAYHAPOAHOMY NpaBy. Bo-BTOpLIX, 1115 TOrO 4TOOH! YBA3ATH
OTBETCTBEHHOCTD C NESHMEM NOCYapCTBa, NOBEAEHUE NOIDKHO NMPENCTaBIIATh COO0H HapyIneHHe
KaKkoro-nmubo MeXayHapoAHO-NIPAaBOBOrO 00s3aTeNbCTBA, AEACTBYIOLIETO I JaHHOIO
rocyaapcTBa B JAaHHOE BpEMS.

2)  [lBa 3TH 3neMeHTa OTMEYeHbl, Hanpumep, [locTosiHHO#R NanaToil MEXAYHapOIHOro
npaBocynus B nene o gpocghamax 6 Mapokxo™. Cyn HeBYCMBICTIEHHO CBS3a] BOSHHKHOBEHHE
MEXIYHapOOHON OTBETCTBEHHOCTH C CYLIECTBOBAaHHEM "NEsAHHS, IPHCBAMBaEMOTO rOCY1apCTBY
¥ KBaIU(PULUHMPYEMOro B Ka4eCTBe IPOTHBOPEYAILEro 3aKPEMICHHOMY[bIM] B OroBope
npasy(am) apyroro rocynapcraa"®
3TH [1Ba 3NIEMeHTa. B Je1e 0 QunioMamu4eckom u KOHCYIbCKoM nepconane®’ on oTMeTw, 4to

. MexayHaponubiit Cyn Takke HEOJHOKPATHO CChUIAJICA Ha
IUIA YCTAHOBJIGHUA OTBETCTBEHHOCTH MpaHa. ..

"[B]o-mepBbIX, HEOOXOAUMO ONPENETUTb, HACKOJIBKO, B IOPUIHYECKOM CMBICTIE,
COOTBETCTBYIOILME JAEAHUA MOTYT PaCCMaTPUBATLCA B KaUECTBE NPUCBAMBAEMBIX
MPaHCKOMY FOCYHapCTBY. BO-BTOpLIX, CleRyeT pacCMOTPETD Bonpoc 06 ux
COBMECTHMOCTH HJIH HECOBMECTUMOCTH ¢ o0s3arenbcrBaMu MpaHa o neficTeyomum
JOrOBOPaM HJIM IO APYrMM HOPMaM MEXIyHapOIHOro Npapa, KOTOPbIe MOTYT ObITh

rIpIrIMeHPIMbI"GZ :

et Phosphates in Morocco, Preliminary Objections, 1938, P.C.1.J., Series A/B, No. 74, p. 10.

®  Tbid,, at p. 28.

8 United States Diplomatic and Consular Staff in Tehran, 1.C.J. Reports 1980, p. 3.

2 Tbid., at p. 29, para. 56. Cf. p. 41, para. 90. See also Military and Paramilitary Activities
in and against Nicaragua (Nicaragua v. United States of America), Merits, 1.C.J. Reports 1986,
p. 14, at pp. 117-118, para. 226, Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J.
Reports 1997, p. 7, at p. 54, para. 78.
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AHanoru4HbiM 06pasoM B Jie/1e KOMNAHUU NO NPOU3800CcMEy aemomobunsrvix konec "Jurcon"
Cwmewannas komuccust Coennnennbix IITaToB 1 MeKCHKM [0 PacCMOTPEHHIO B3aHMHbIX
TNPETeH3nH OTMETHUIIA, YTO HEOOXOMHMBIM YCIIOBHEM [UIA TOrO, YTOGBI FOCYAAPCTBO MOTJIO HECTH
MEXAYHapOAHYIO OTBETCTBEHHOCTb ABIAETCS TO, "4TO €My JOJDKHO ObITb BMEHEHO B BHHY
MeXIyHapOAHOEe NPaBOHAPYLIEHHE, T.€. YTOObI HMEJI0 MECTO HapyleHHe 063aTeNnbCTBa,
NPEANHCAHHOTO MEXTYHAPOIHON MPABOBOil HOPMOI"® .

3)  DnemeHT NPHCBOEHHMS HEPEAKO OMMCHIBAETCA B KAYECTBE "CyOBEKTUBHOIO", a AIEMEHT
HapyLIeHUs — B KauecTBe "00bexTHBHOrO, 0HaKO B CTaThsx MOAOGHAS TEPMUHOJIOTHUA
usberaerca™. OTeer Ha BONPOC O TOM, UMEET JIH MECTO HapyLI€eHHE KaKOH-ITH00 HOPMBI, MOXET
3aBHUCETh OT HAMEPEHHS HIIM OCBEJOMIIEHHOCTH COOTBETCTBYIOIHX IOCYapCTBEHHBIX OPraHOB
WJIK areHTOB H B 9TOM CMBbICIIE MOXeT ObITh "cybbexkTuBHbIM". Tak, Hanpumep, B craThe 11
Konsenuuu o renouune ropopurcs. "B Hacrosueit KOHBEHUMH MO FeHOLMIOM NOHUMAIOTCS
CIIEAYIOIHE NEHCTBUSA, COBEPLIAEMBIE C HAMEPEHHEM YHHYTOXXHUTD, MOTHOCTHIO MJIM YACTHYHO,
KaKyi0-TH00 HallHOHAJIBHYIO, 3THHYECKYIO, PACOBYIO MJIM PEJIMTHO3HYIO FPYITY Kak
TaKOBYI0...". B mpyrux ciy4asx kpuTepuii yCTaHOBIEHHS HapyLIEHHs] KaKOro-au6o
0643aTeNbCTBa MOXKET ObITH "OOBEKTHBHEIM" B TOM ILIaHE, YTO BHHMaHKHEe MK HEBHUMAaHHKE CO
CTOPOHBI COOTBETCTBYIOLIUX rOCYAAPCTBEHHbIX OPraHOB MIIH aF€HTOB MOXET HE HMETb
OTHOLIECHHMA K Jeny. Bompoc o ToM, ABNAETCS JiM OTBETCTBEHHOCTD "0OBbEKTHBHON" MM
"CyObeKTHBHO#", B 3TOM CMBICJIE 3aBUCHT OT OOCTOSTENLCTB, BKIIOYAsS COAEPXKAHHE
COOTBETCTBYIOLIErO NMepBUYHOrO o6a3arenscTBa. B CTaThax He uznaraerca Huxakoii obmeit
HOPMBI Ha 3TOT CHET. DTO BEPHO H JUIA JPYTrHX KPUTEPHEB, HE3ABUCHMO OT TOTO, CBS3aHBI JIH
OHU B ONPENEICHHOM CTENEHH ¢ HAPYLIEHHEM, BUHOH, HEOPE)XXHOCTBIO MIIH HENPOSBICHHEM
JOOJKHON 0CMOTpUTENLHOCTH. OHU BapbUPYIOTCS B 3aBUCMMOCTH OT OBGCTOSTENBCTB N0
NPHYNHAM, KOTOPbI€ B KOHEYHOM CHETE CBS3aHbl C OOBEKTOM U LIeNIbK) JOTOBOPHOTO MOJI0KEHHS
WM IPyro¥ HOpMBI, JIEXKallei B OCHOBE NepBHYHOrO obszaTenscrea. B CraTbax He
YCTaHaBJIMBAETCS HUKAKOW MPE3yMNUHMK B OTHOIIEHHH Pa3IMYHBIX BO3MOXHbBIX KPHTEPHEB.
OTO — BOMPOC TONKOBAHHS ¥ IPUMEHEHHs! IEPBUYHBIX HOPM, 3aTPArMBAEMBIX B KaXIOM
KOHKPETHOM Cly4ae.

4)  IlpucsauBaemoe rocyaapcTBy NMoBedeHHE MOXET ObITh Kak NeiCTBHEM, TaK H
Besneiicteuem. Ciyyau CChUIOK Ha MEXIYHAPOAHYIO OTBETCTBEHHOCTb FOCYNAPCTBA B CBA3H C
ero Ge3neiCTBHEM 10 MeHbILEH MEPEe CTOJb )K€ MHOTOMHCIIEHHBI, CKOJIb M CITy4aH, KOTIA peyb
1112 06 aKTHBHBIX AEHCTBUAX, H B MPHHIMIIE MEXIY 3TUMH ABYMS KaTETOPUAMH HE CYLIECTBYET
HHUKaKO# pasHuLbl. Kpome TOro, MHOrJa TpyAHO BBIYIEHUTH "Oe3neiicTBHe" M3 COMYTCTBYIOMMX

8 UNRIAA, vol. IV, p. 669 (1931), at p. 678.

64 Cp. Excezoonux... 1973 200, Tom 11, ctp. 209, myHkr 1.
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06CTOATENLCTB, KOTOPhIE HMEIOT 3HaY€HUE TIPH YCTAHOBJIEHHH OTBETCTBEHHOCTH. Tak,
Hanpumep, B fene o nponuge Kopgdy (cywecmeo dena) Mexnynaponnniii Cyn ycmoTpen
JOCTAaTO4HbIE OCHOBAHHUS I OTBETCTBEHHOCTH ANGaHMH, NOCKOJIbKY OHA 3HaNa MM IOJ/DKHA
6b11a 3HATh O HATIMUMK MHH B €€ TEPPUTOPHAILHBIX BOAAX, HO HE yBEIOMHIIa 00 3TOM TPEThH
rocyaapcrsa®s. B nmene o ouniomamuueckom u KoHcynsckom nepconane Cyn npHinen K
3aKITIO4EHHIO O TOM, YTO OTBETCTBEHHOCTh MpaHa BO3HMKNIA B CBA3M C "OespeitcTBreM" ero
BJIACTEH, KOTOPbIE "HE NMPUHANY COOTBETCTBYIOINMX Mep" B O6CTOATENLCTBAX, KOraa
CYLIECTBOBAJIA fIBHasA NMOTPEOHOCTD B MX npussTHE®. B IPYriX CIydasx MOXET HMETb MECTO
coueTanue NefiCTBUA U Ge3MeliCTBA, KOTOPOe COCTABIAET OCHOBY OTBETCTBEHHOCTH® .

5)  Jlns Toro 4ToObl TO WK MHOE [IOBEAEHHE MOTJIO KBATHQHIMPOBATLCA B KA4ECTBE
MEKIYHAPOIHO-TIPOTHBONPABHOIO AEAHHS, OHO TPEX/E BCEro JOKHO OBITh NOBEACHUEM,
KOTOPO€E MO>KHO MIPUCBOMTh NOCYAapcTBY. I'0CynapcTBO ABNAETCS peanbHbBIM OpraHH30BaHHBIM
obpa3zoBaHUeM, IOPHANYECKHM JIMLIOM, HMEIOLIHM BCE MOJIHOMOUMS NeACTBOBATD B
COOTBETCTBHM C ME&KAYHApOAHbIM npaBoM. OnHAKO NPH3HAHHE ITOIO HE O3HAYAET OTPHLIAHUA
TO# 3IEMEHTAPHO UCTHHBI, YTO FOCYAaPCTBO HE MOXKET AEHCTBOBAThL CaMo Mo cebe. "JlesHue
rocyaapcrsa” HOJKHO NPEAnonarats AeicTeye Wik Ge3neiicTare kakoro-aubo Juia Wi
rpynnsl J¥L: "rOCyAapcTBa MOYT AEHCTBOBATH TOJBKO NOCPEACTBOM WIIH Y€pe3 CBOMX areHTOB
WM npencrasmeneﬁ"‘s. Bomnpoc coCTOMT B TOM, KaK{e JIMLA JOJIKHBI CUHTATHCS
OEACTBYIOIMMH OT KMEHH TOCYZIapCTBa, T.€. B TOM, YTO HMEHHO COCTABJIAET "JesHUE
rocyaapcrsa” 1A Leled OTBETCTBEHHOCTH.

6) T'oBops O MPHCBOEHHH NOBEACHHA rOCYAAPCTBY, HMEIOT B BUAY NOCYAApCTBO Kak CyObexT
MeXAyHapoaHoro npasa. CoriacHO MHOrHM NPaBOBBIM CUCTEMAM, FOCYAAPCTBEHHBIC OPraHbl
COCTOSAT M3 Pa3IM4HBIX OPUAMYECKUX UL (MHHHCTEPCTB HIIM APYTHX IOPHAHYECKHX
o6pazoBaHmit), pacCMaTpMBaeMbIX B Ka4eCTBE HMEIOLIHX ONpeeeHHbIe npaBa ¥ 0053aHHOCTH,

85 Corfu Channel, Merits, 1.C.J. Reports 1949, p. 4, at pp. 22-23.
%  Diplomatic and Consular Staff, 1.C.J. Reports 1980, p. 3, at pp. 31-32, paras. 63, 67.

Cwm. Taike Veldsquez Rodriguez, Inter-Am.Ct. H.R., Series C, No. 4 (1989), para. 170:

"0 MeXIyHapOAHOMY NPaBY FOCYAapCTBO HECET OTBETCTBEHHOCTD 34 JCHCTBHS CBOMX areHTOB,
COBEpLICHHBIE B MX OQULMAIBHOM Ka4ecTBe, U 3a ux 6esneiicteue..."; Affaire relative a
I’acquisition de la nationalité polonaise, UN RIAA, vol. 1, p. 425 (1924).

¢ Hanpumep, cornacHo cratbe 4 I'aarckoii kousenuuu (VIII) ot 18 okrabps 1907 rona

"O6 ycTaHOBKE aBTOMaTH4YECKHX KOHTAKTHRIX NMOABOAHBIX MHH" HEHTpaNbHas JiepKaBa, KOTopas
yCTaHaBIMBaeT MUHBI Y CBOEro nobepexxps H He HanpaBsieT TPEOyeMOro yBeIOMIIEHUS IPYT UM
roCyaapcTBaM-y4acCTHHKaM, HECET 3a 3TO OTBETCTBEHHOCTB. cM. J.B. Scott, The Proceedings of
the Hague Peace Conferences: the Conference of 1907 (New York, Oxford University Press,
1920), vol. I, p. 643.

8 German Settlers in Poland, 1923, P.C.1.J., Series B, No. 6, at p. 22.
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3a KOTOPbIE TOJIbKO OHH MOTYT MPECIEAOBATLCA MO CYAY H HECTH OTBETCTBEHHOCTh. s uenei
MEXAYHAPOAHOTrO NpaBa OTBETCTBEHHOCTH IM'OCYAAPCTB MOJIOKEHHE SBJIAETCS HHBIM.
T'ocynapcTBo paccMaTpHUBAaeTCs B KAYECTBE €MHCTBA, YTO cO00pa3yeTcs C ero Mpu3HaHHEM B
Ka4€eCTBE OTAEJILHOIO FOPHAMYECKOrO JIMLIA B MEXXAYHAPOAHOM IpaBe. B 3TOM, paBHO Kak u B
APYrUX OTHOLIEHHUSX, MPUCBOEHHE NMOBEACHUS FOCYIapCTBY 00S3aTENbHO npencTaser coboi
HOpPMATHUBHOE JeficTBHe. BaxkHeHLIHM acrieKTOM ABIIAETCS JOCTaTOYHAA CBS3b MOBEAECHUS
(meiicTBus wn Ge3nEHCTBIA), KOTOPOE MPUCBAHBAETCS MOCYAAPCTBY B COOTBETCTBMH C TOM MK
HHO HOPMOH, U3NI0>XKEHHOH B raase 11, ¢ onpeneneHHbIM cOObITHEM.

7)  BTOpBIM yCIIOBHEM HATMUYHMsA MEXIYHaPOXHO-NIPOTHBONPABHOIO AESHHUA MOCYy1apCTBa
SIBJIAETCA TO, YTO NMOBEAEHHE, IPUCBANBAEMOE IOCY1apCTBY, JOJDKHO MPENCTaBsTh coboi
HapylleHHe Kakoro-aMbo MeXxayHapOHO-IIPaBOBOro 00A3aTeNbCTBA 3TOr0 rocyAapCTaa.
TepmuHONMOrHs, KacarOLIAsCs HAPYLIEHHS MEXYHapOAHO-NIPAaBOBOro 00s3aTeNnbCTBa
rocyapcTBa, 1aBHO YCTaHOBHJIACh M OXBAaTBIBAET KaK IOFOBOPHBIE, TAK U HEMOTOBOPHbIE
obs3arenscTBa. B cBOeM pelleHMH 1O BOIPOCY O FOPHCAMKUMH B fene 0 ghabpuxe  Xooicyee
IMocTosHHas manaTta MeXIyHapORHOrO NPaBOCYAMs MCMOJb30Bala BelpaxkeHHe "breach of an
engagement"®. OHa MCHIOBL30BaNa 3TO ke BHIPAXKEHHE B CBOEM MOCIEAYIOIEM PELIEHMH IO
cymecrsy nena’”. Mexaysaponusiit Cya iCHO COCTANCK Ha 5Ty GOPMYTHPOBKY B €€

0 603Mewenuu yuepba 6 ceasu c yeeubamu . ApOuTpaxcHbiit cya B nene "Peidnboy Yoppuop”
cocnascs Ha "no6oe HapyleHHe rocynapcTBoM moboro obssarenscrea” >, Ha npakTuke Takke

Hnon

HCIIONB3YIOTCS TAKHE TEPMHUHBI, KaK "HEHCIIOJHEHHE MeXIYHapOAHbIX 00s3aTenscTs”, "nesHus,
HE COBMECTHMBIE C MEXAYHAPOAHBIMHU 0043aTeNIbCTBaMHU ", "HapyLIEHHE MEXIYHAPOLHOTO
obs3aTenscTBa" MM "Hapyimenue obs3aTenscTa" . Bce 3TH GOPMYIHPOBKM HMEIOT, B
CYLIHOCTH, OIHO H TO K€ 3Ha4YeHHe. B HaCTOAIIMX CTaThAX NPEANOYTEHHE OTAAHO BbIPAXKEHHIO
"HapyleHHe MEeKAYHapOAHO-NIPaBOBOro 00sA3aTENBCTBA", KOTOPOE MO CMBICY COOTHOCHTCH C

dbopmynupoBkoii cratei 36 (2) ¢) Craryra Mexaynapoaxoro Cyna.

8) B mexayHapoOHOM IpaBe Wies HapYLIEHHSA KaKoro-aubo o0sA3aTensCTBa HEpeako
paccMaTpHBajlach B KaYe€CTBE SKBMBAJIEHTA NIOBENEHUS, NMPOTHBOPEYALIErO MPaBaM APYrHUX

69 Factory at Chorzoéw, Jurisdiction, 1927, P.C.1.J., Series A, No. 9, p. 21.

" Factory at Chorzow, Merits, 1928, P.C.1.J.,, Series A, No. 17, p. 29.

™ Reparation for Injuries Suffered in the Service of the United Nations, 1.C.J. Reports 1949,

p. 174, at p. 184.

2 Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at p. 251,
para. 75.

7 Atthe 1930 League of Nations Codification Conference, the term “any failure ... to carry

out the international obligations of the State” was adopted: Yearbook ... 1956, vol. 11, p. 225.
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cybbexToB. [TocTosHHAs nanaTa MEXIYHAPOIHOro MPaBOCYAHA B CBOEM PELUCHUH 10 ey

o ¢ocpamax s Mapomco74 rOBOpHJIA O IESHUH, "MPOTHBOpEYallleM HOroBOPH[bIM] npasfam]
Apyroro rocyaapcrsa”. ITO AeNo Kacajioch MHOTOCTOPOHHErO JOT0BOPA C OrPaHHUYEHHBIM
YHCIOM YyH4aCTHHKOB, ONPEAEIABIIEro B3aNMHBIE NTPaBa ¥ 00A3aHHOCTH CTOPOH, OJJHAKO
HEKOTOPHIE PACCMATPHBAIM B3aUMOCBA3b MEXy 0053aTeIbCTBaMM 1 NPABAMH B Ka4€CTBE
obueit XxapaKTepHOH Y4epPThl MEXXAYHAPOJAHOTO NMPaBa. HE CYLIECTBYET MEXIYHapPOIHBIX
00513aTeNbCTB Kakoro-amubo cyObexTa MeXAyHapOAHOTO NpaBa, KOTOPhLIE HE COOTBETCTBOBAJIH
Obl KAKAM-JIH00 MEXIYHAPOAHBIM MIpaBaM APYyroro cydbekra Wim cyObexToB MM Aaxe Beei
COBOKYITHOCTH APYruX CyODbeKkTOB (MeXITyHapoaHOe cooliiecTso B LenoM). OmHako pasiudHbIe
MHLMAEHTE] MOTYT ObITb CBA3aHbI C IPaBOM, KOTOPEIM coobiia obnanaroT Bee aApyrue CyObeKThl
MEXIyHApOJHOIO NpaBsa, B OTIMYHH OT KOHKPETHOTO NpaBa JaHHOTO roCy/1apcTBa UM
rocynapcts. PasnuuHble rocyaapcTsa MoOryT 6bITh GeHeduLHapaMu Kakoro-auoo
06s13aTennbCTBA Pa3InUHbIMU MYTAMH HIIM MOTYT OBITh 3aMHTEPECOBAHbB! B €I0 BBIONTHEHHH.
MHOrocTopoHHHe 0053aTeIbCTBa MOTYT, TAKUM 00pa3oM, OTIMYAThCSA OT ABYCTOPOHHHX
06s13aTeNbCTB 0 PUYHHE Pa3HOOOpa3us MPaBOBbIX HOPM M HHCTHTYTOB M IUMPOKOTO Kpyra
MHTEPECOB, KOTOPbIE OHK MPU3BaHbl 3aMInaTh. OXHAKO B Clyyae HapyIUIEHHA Kakoro-nubo
00s3aTeNbCTBa MO-NPEXHEMY BO3HUKAIOT 1Ba OCHOBHBIX BOIIPOCA, OTMEYEHHBIE B CTAThHE 2,
NpHYEM BHE 3aBHCHUMOCTH OT XapaKTepa UK MPOHCXONIEHHS HapyLIEHHOTO 00A3aTeNbCTBA.
OTaenbHBIM BOMPOC KACAETCA TOTO, KTO MOXET CChUIATHCA Ha OTBETCTBEHHOCTb, BO3HHKAIOIIYIO
B pe3yJibTaTe HApyIIEeHUs Kakoro-Inbo o0sA3aTenbeTBa: 3TOT BONpPOC paccMarpuBaeTcs B Yactu
Tperbef/'l75.

9)  Taxum 00pa3oM, He CYLIECTBYET MCIUTIOUEHHS U3 NMPHHLUIA, H3JI0KEHHOTO B CTaThe 2,
COIJIACHO KOTOPOMY CYLIECTBYIOT ABa HEOOXOAMMBIX YCIOBHS AJA KBaTHGbHKALUY AEAHUS B
Ka4eCTBE MEeXIYHapOIHO-MPOTHBONPABHOIO, 8 UMEHHO NOBEAECHHE, IPHCBANBAEMOE
roCyaapCTBy 10 MEXIAYHAPOIHOMY IpaBy, U HapyLIEHHE 3THM NMOBEIEHUEM KaKoro-1bo
MEXIyHapOIHO-TIPaBOBOro 00s3aTeNbCTBA ITONO rocyaapcTea. Bonpoc COCTOMT B TOM,
ABJSIKOTCS JIM TAK)KE JOCTATOMHBIMU 3TH B2 HEOOXONMMBIX ycnoBus. MHoraa ormevaercs, 4To
MeXAYHapOIHas OTBETCTBEHHOCTh B pE3yJIbTaTe NOBEACHMUs rOCY1apCTBa, He
COOTBETCTBYIOLIErO €ro 0043aTeIbCTBAM, HE BOSHHKAET, €CIIM B HAJIMYHH HE UMEETCS KaKOro-
n60 MHOI'O 3JIEMEHTa, B YaCTHOCTH "yiiepba”, HAHOCHMOro Apyromy rocyaapcrsy. OmHako
HEOOXOAMMOCTh HaIM4YHUs TAKMX 3JIEMEHTOB 00YCJIOBJIEHa COAEPKAHUEM NEPBUYHOIO
00s3aTeNbCTBA, M HA 3TOT CYET HE CYIIEeCTBYET HUKAKoro obiuero npasuia. Hanpumep, B3stoe
10 ZOr0BOPY 0053aTENbCTBO NPHHATH EANHOOOPa3HBI 3aKOH HapYyLIAeTCA BCIEACTBHE OTKa3a
NPHHATB TAKOH 3aKOH, U APYrOMY rOCYAapCTBY HET HEOOXOMMMOCTH yKa3biBaTh Ha KaKkoi-nmubo

"8 Phosphates in Morocco, Preliminary Objections, 1938, P.C.LJ., Series A/B, No. 74, p. 10,

at p. 28.

S Cm. Takxke cTaThio 33 (2) ¥ KOMMEHTAPHI.
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KOHKpETHBI yiep6, koTopbi OHO NMOHECO MO NPUYHHE TAaKOro oTkasa. OTBeT Ha BONPOC

O TOM, HMEET JIH MECTO HapyLIeHHe KaKoro-mibo KOHKPETHOro 00s3aTensCTBa
HENOCPeICTBEHHO M3-32 OTKa3a OTBETCTBEHHOIO rOCyapCTBa NPEANPHHATD ASHCTBHA MK IS
3TOro JIOJDKHO MPOU30OHTH Kakoe-MHO0 HOMONHUTENbHOE COObITHE, 3aBUCHT OT COAEPKAHUA H
TOJIKOBAHHSA MEPBHYHOIO 0GA3ATENHLCTBA U HE MOXKET OBITh AaH aGCTPAKTHO ©.

10) C 3TuM CBsi3aH BONPOC O TOM, ABJIAETCA JIM BUHA HEOOXOAMMBIM JJIEMEHTOM
MEeXIYHapOJHO-IIPOTHBONPABHOIO JiesiHUs rocynapcrea. Pasymeercs, oTser Oyner
OTPHLIATENIbHBIM, €CJIH NOA "BHHOI" MOApa3yMeBaercs, HaNpUMep, HaIW4ue HAMEPEHHs HAHECTH
Bpea. B orcyTcTBHE KakOro-i1u6o KOHKPETHOro TpeGOBaHHA OTHOCHTENBHO JJIEMEHTA YMBICIIA
IO CMBICITY [IEPBHYHOTO 00s3aTeNIbCTBA 3HAUEHHE MMEET JIHIIb AesiHHE roCyAapCTBa,
HE3aBHCHMMO OT KaKoro-imbo HaMepeHHs.

11) Crarbs 2 BBOOUT M OMELIAET B HEOOXOAMMBII NIPaBOBO¥H KOHTEKCT BONPOCHI,
paccMaTpuBaeMble B nocneayroiux rnasax Yactu neppoii. IoamyHkr (a), - B xoTopoM
rOBOPHTCS, YTO NOBEAECHHUE, MPUCBAUBAEMOE FOCYAAPCTBY MO MEXIYHapOAHOMY IIPaBy,
ABJIAETCA HEOOXOAUMBIM YCIIOBHEM MEXAYHAPOAHO-TIPOTHBONPABHOIO JEAHMA, - COOTHOCHTCA C
rnapoii II, B To Bpems kxak B rinase IV paccMaTpHBalOTCsi KOHKPETHbBIE CITy4YaH, KOraa ONHO
rOCyIapCTBO SBJIAETCS OTBETCTBEHHBIM 33 MEXAYHAPOAHO-NIPOTUBONPABHOE NEsHHE APYroro
rocyaapcrea. IloanyHkr (b), - B KOTOPOM FOBOPHTCS, YTO TaKO€ NOBEACHHE NOKHO
npeacTasisTh coboit HapylIeHHe MeXAyHapOAHO-NPaBOBOro 0053aTeNbCTBA, - COOTHOCHTCA C
obuuMu npUHLUKIIAMY, U3JIokeHHbIMH B riase I11, B To Bpems kax B rnaBe V paccMaTpHBaroTCs
Clly4a UCKIIFOYEHUs NPOTHBOMPABHOCTH NOBEEHHUS, KOTOPOE B MHBIX CHTYaLIMAX ABJSLIOCH Obl
HapyLIeHHeM 00s3aTenbCTBa.

12) B noanyHkTe (a) TEpMUH "MPUCBOEHHE" MCTIONB3YETCA Ui 0603HAYEHHA ONepaLyH
"mpunucsiBaHuA" rOCyaapcTBY JAHHOTO AeicTBus WK OespeficTtBua. B mexxyHaponHoit
NPaKTHKE U CyAeOHbIX PELICHUAX HCIONIB3YETCA TAK)KE TEPMHH "BMEHCHHE B BHHy"77. Onnako
TePMHH "MPHUCBOeHHE" NMO3BOJAET U3bexaTh Mmoboro NpearoNoKEHUA, YTO MPOLECCYaIbHbIE
AEACTBYS N0 "MPUIKMCHIBAHUIO" NMOBEJAECHHSA NOCYAapCTBY ABIAIOTCA (PHKIMEH WK 4TO
MOBENEHUE, O KOTOPOM MAET peus, "Ha Aese" ABJIAETCA NOBENEHHEM APYroro cybbeKTa.

"6 IIpumeps! ananu3a pasaMuHBIX 06A3aTEILCTB cM., Hanpumep, Diplomatic and Consular

Staff, 1.C.J. Reports 1980, p. 3, at pp. 30-33, paras. 62-68; Rainbow Warrior, UN RIAA, vol. XX,
p. 217 (1990), at pp. 266-267, paras. 107-110; WTO, Report of the Panel, United States -
Sections 301-310 of the Trade Act of 1974, WTO doc. WT/DS152/R, 22 December 1999,

paras. 7.41 ff.

" Cw., nanpumep, Diplomatic and Consular Staff, 1.C.J. Reports 1980, p. 3, at p. 29,

paras. 56, 58, Military and Paramilitary Activities, I.C.J. Reports 1986, p. 14, at p. 51, para. 86.
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13) B noamyukre (b) Aenaercs CChbUIKa Ha HapyLICHHE MEXIYHaPOAHO-NPaBOBOrO
0653aTeNbCTBA, @ HE KAKOTo-IM60 NMpaBuia MM HOPMbI MEXIYHAPOIHOTO NpaBa. 3HaueHue A
3THX Leneil HMeeT He IPOCTO HAMYME HOPMBIL, 4 €€ NPMMEHEHHEe K KOHKPETHOMY Clly4alo
OTBETCTBEHHOIO rocyaapcTsa. TepMuH "0053aTenbCTBO" WHPOKO HCTIONB3YETCH B
MEXAYHAPOIHBIX CyNeOHBIX PELIEHHAX M MPAKTHKE, & TaKXKe B HAYUHOH JTMTEpaType A/l OXBaTa
Bcex Bo3MoxHocTell. CChlKa Ha "0643aTenbCTBO" OrpaHHYHBaeTCA 0653aTENbLCTBOM MO
MEXAyHapOAHOMY IIPaBy, 4YTO B elle Oonbiuei CTeneH: NPOACHAETCA B CTaThe 3.

Crarpa 3
Kpaanguxauus AesHUsl rocyJapcTBa KaK MEKAYHAPOAHO-NPOTHBONPABHOI0

Kpanudukaius JesHUs rocyAapCTsa Kak MeXIyHapOAHO-NPOTHBONPABHOIO
OTIpeNieNIAETCS MEXIyHapOIHbIM npasoM. Ha Takyro kBanu@ukauumio He BIHAET
KBaNM(HKALHMSA ITOTO AESHUS KaK MPaBOMEPHOrO MO BHYTPUTOCYAPCTBEHHOMY M1paBY.

KommeHnTapnii

1) B crartbe 3 ueTko MPOBOAHUTCS MPUHLHKII, KOTOPbIH yke NOAPa3yMEBACTCA B CTaThe 2u
COTJIACHO KOTOPOMY KBaJIN(HKALIMA TOrO HIK HHOTO AesiHHA KaKk MEXIYHapOHO-
NPOTUBONPABHOTO HE 3aBUCHT OT €ro kpanuukalyy Kak 1paBOMEpHOro COrJjacHo
BHYTPEHHEMY MpaBy COOTBETCTBYIOLIETO roCyAapcTBa. JTOT NPUHLIKI COCTOMT U3 BYX
31eMeHTOB. Bo-nepBhIX, JesHUE FOCYAApPCTBA HE MOXET ObITh KBaNU(UUMPOBAHO KakK
MEKIYHapOAHO-IIPOTHBONPABHOE, €CJIH OHO HE HAapYLIAeT MEXAYHapOAHO-NPABOBOro
06A3aTENLCTBA, AaXKe €CNH JAHHBIM rOCYapCTBOM HapyLIeHO kakoe-nubo npeanucanue
COBCTBEHHOIO 3aKOHOJIATENbCTBA. BO-BTOPBIX, - U 3TO HanboJee BaXXHO - FOCYAapCTBO He
MOXET CChINAaThCA HA COOTBETCTBHE CBOErO NMOBEJCHUS NPEANHCAHHAM CBOEr0 BHYTPEHHErO
npapa, YTOOBI YKJIOHUTBCA OT KBATNPHKALMK CBOErO MOBEAEH!S KaK NPOTHBONIPABHOIO
COTJIACHO HOPMaM MEeXIYHapOJHOro mpasa. JlesHue rocyaapcTsa NOJDKHO ObITh
KBaJTM(HULHMPOBAHO KaK MEXAyHAPOIXHO-IPOTUBOIPABHOE, €CIIH OHO HAPYLIAET MEXAyHapOIHO-
npaBoBOe 0053aTENBCTBO, JAKE TOrAA, KOTAA JaHHOe fiesiHHe He MPOTHBOPEYHT BHYTPEHHEMY
NpaBy roCyiapcTBa, U fiaXe TOT/a, KOrja COrlaCHO 3TOMy BHYTPEHHEMY NpaBy roCyaapCTBO
JOJDKHO ObIIO NECTBOBATH UMEHHO TaKUM 0Opa3oM.

2)  Urto kacaercs cyae6HO# NPakTUKH MO IEPBOMY H3 3THX 3JIEMEHTOB, TO Hanboee 4eTKo
JaHHAs MO3uLKA u3noxeHa [TocTosHHOM NanarToil B ee pelleHnH 1o aeny 06 obopawenuu ¢
nonsckumu zpaxcoanamu’®. B csoeM 3akmodeHny ITanara oTpHLasa NPaBo NONBCKOTO

" Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig

Territory, 1932, P.C.1J., Series A/B, No. 44, p. 4.
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NPaBHUTENLCTBA MPEACTABIATE HA pacCMOTpeHHe opraHoB JInru Hauwit Bonpocsl, kacaromuecs

PacrnpoCTpaHeH s Ha MOJILCKHX MPaXkJaH HEKOTOPBIX MOJIOKEHHH KOHCTHTYLIMH BonsHOro
ropoxaa Jlanuura, Ha TOM OCHOBaHMH, YTO:

3)

"...cormacHo oOIEeNnpHHATEIM NPUHLKIAM OXHO FOCYAAPCTBO B €r0 B3aHMOOTHOIIEHUAX C
APYTHM rOCyAapCTBOM MOXET CChUIATBCA JIMLIb HA HOPMbI MEXAYHAPOAHOIO NpaBa U
Haziexxamum 06pa3oM oGopMITeHHbIE MEXAYHAPOAHbIE 00A3aTeIbCTBA, HO HE Ha
NOJIOKEHHUsE KOHCTUTYLIMH Apyroro rocyaapctsa... [C] apyroit cropoHbl, rocynapcrso B
€ro B3aMMOOTHOIIEHUAX C APYTUM IrOCyAapCTBOM HE MOXKET CCHITATHCH Ha CBOIO
COOCTBEHHYIO KOHCTUTYLIMIO, YTOObI YKJIOHMTBCA OT BBINOJIHEHHS 00S3aTeNbCTB,
BO3JIOKEHHBIX Ha HETO COrNIACHO MEXIYHapOOHOMY NPABY MJIM AEUCTBYIOIIHM
norosopaM... OcymmecTBieHre KOHCTHTYLMH ropoaa J{aHuura MOXeT. .. IPUBECTH K
HapyUIEHHIO MEXIyHapOaHO-IpaBoBoro obssarenscrsa Januura nepen Ionpinei,
BBITEKAIOLIErO U3 JJONOBOPHLIX NOJOXKEHHI HIIH U3 OOIIMX HOPM MEXIYHAPOAHOIO
npasa... OnHaxo B nogo6HOM Clly4ae OTBETCTBEHHOCTb BOIBHOrO roposia BBITEKAET He U3

KOHCTHTYLIMM MJIM HHBIX 3aKOHOB KaK TaKOBBIX, 2 M3 MEXIYHaPOJHOro obs3aTenscrea .

Cronb xe yerkoe MHeHHE C(POPMHPOBAJIOCH U 110 BOMPOCY O TOM, YTO COOTBETCTBHE

HOBEICHUs MOJIOKEHUAM BHYTPHrOCYJapCTBEHHOrO NpaBa HU B KOeit Mepe He Oyner sBIsThCs

IOCTaTOYHbIM OCHOBAHHMEM ISl OTPHLIAHHSA MEXIyHapPOAHO-NPOTHBONPABHOTO XapaKkTepa

OaHHOTO MOBeAEHHUsl. MexayHapoaHas cyneOHas IpaKTHKa He OCTABIISET B 3TOM HHKAKOTO

COMHCHHUA. TaK, IMocrosisHas nanara HEABYCMBICJICHHO [IPHU3HaNa 3TOT IIPUHILIUII B CBOEM

TEpBOM pelIeHHH 110 Aeny o cyone "Yumbaoon™®. Cyn otknonun apryMeHTalMIO repMaHCKOro
NPaBHMTENbCTBA MO BOMPOCY 0 KHIIbCkOM KaHasie, COrNacHO KOTOPOH IPOX0Z CyAHA MO KaHay

npeacrasysin 6b1 cO60i HapymieHHe NpHHATHIX ['epMaHueil nocTaHOBNEHMIt O HelTpanuTeTe,
OTMETHUB IPH ITOM, YTO:

"...MOCTAHOBJIEHHE O HEHTPANHTETE - OMHOCTOPOHHHIA aKT TOrO WJIM HHOIO rOCYAapCTBa -
HE MOXET NPEBAIMPOBATh HAJl MOJOXEHUIMH MHPHOIO JOroBoOpa;.. Ha OCHOBAHUH
cratbu 380 Bepcansckoro morosopa [['epmanus] Obia popmansHo o6s3aHa AaTh CBOE
cornacue [Ha nmpoxox cyaHa "Yumbagon" no KunsckoMy kanany]. O6s3arenncTsam,
KOTOpbI€ OHa B3sJ1a HA ce0s Ha OCHOBAHHMHM 3TOM CTaTbH, OHA HE MOXKET

NPOTHBONOCTABIIATL CBOM NOCTAHOBJIEHMs O HeliTpamurere"!

79

80

81

Ibid,, at pp. 24-25. Cwm. Taxxe “Lotus”, 1927, P.C.1.J., Series A, No. 10, at p. 24.

S.S. “Wimbledon”, 1923, P.C.1.J., Series A, No. 1.

Ibid., at pp. 29-30.
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DTOT NPUHLUIN HEOZHOKPATHO NOATBEPXKAAJICH:

"...OOWH u3 O6IIENPHU3HAHHBIX IPUHLMIIOB MEXTYHAPOAHOTO MPaBa IjiacHT, YTO BO
B3aMMOOTHOLUEHHAX MEXIY rOCYAapCTBaMH-CTOPOHAMH B IOTOBOPE MOJIOXKEHHs KaKoro-

b0 BHYTPEHHErO 3aKOHAa HEe MOTYT NMPEBANMPOBATD HaJl MOJNIOXKEHUAMH norosopa"®.

" .YCTaHOBJICHO, YTO deaHunx HE MOXET CCbLIATBCA Ha CBOC 3aKOHOAATE/IbCTBO UIA

orpaHu4eHus cpepbl AEHCTBHS CBOMX MEXIYHaPOAHBIX obs3arenbcTs"™ .

" .. FOCYAapCTBO B CBOMX B3aMMOOTHOILIEHHAX C APYrUM rOCyaapCTBOM HE MOXET
CCBhIIATBCA HA CBOIO COBCTBEHHYIO0 KOHCTHTYLIHIO, YTOOBI YIJIOHHUTBCS OT BBITIOJIHEHHA
0653aTeNBLCTB, BO3/I0)KEHHBIX Ha HETO COTNIACHO MEXIYHapOAHOMY MpPaBy MK

AeACTBYIOIIUM norosopaM"“.

HHoi1 acrieKT TOro ke MPUHLKIA HaXOIUT CBOE NMNOATBEPKACHHE B KOHCYJITATHBHBIX
3aKJIIOYEHHUSAX 110 IeNy 00 06MeHe epevecKum u mypeyKum Hacenenuem™ W 1o KeNy
0 10pucouxyuu cyoos ﬂauuuea“.

82 Greco-Bulgarian “Communities”, 1930, P.C.1J., Series B, No. 17, at p. 32.

8 Free Zones of Upper Savoy and the District of Gex, 1930, P.C.1.J., Series A, No. 24, at
p. 12; Free Zones of Upper Savoy and the District of Gex, 1932, P.C.I.J., Series A/B, No. 46,
p. 96, at p. 167.

8 Treatment of Polish Nationals, 1932, P.C.1J., Series A/B, No. 44, p. 4, at p. 24.

85 Exchange of Greek and Turkish Populations, 1925, P.C.1.J., Series B, No. 10, at p. 20.
8 Jurisdiction of the Courts of Danzig, 1928, P.C.L.J., Series B, No. 15, at pp. 26-27.

CwM. TakKe 3amedaHus jopaa Punnes, onybnukopaHHble B Acquisition of Polish Nationality,
1923, P.C.1.J., Series B, No. 7, at p. 26.
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4)  MexayHaponuslii Cyl 4acTO CChUTANCA Ha TOT IPHHLMI M NIPUMEHSA ero’ . Hanpumep,
B JIEJIE O 80IMewenuU yuepba 6 cea3u C Y8eubAMU® OH OTMETHIL, YTO "[m]ockonbky npu4mHO#H
MICKa SIBJIAETCA HApYLUEHHE MEXIYHAPOAHOro 00s3aTeNbCTBa OTBETCTBEHHBIM rOCYIAPCTBOM-
YJIEHOM. .. TOCYAapCTBO-4JIEH HE MOXET OCIIapHBaTh €ro Ha OCHOBRHHH TOTO, YTO 3TO
06513aTeIbCTBO PEryTMpyeTCcs BHYTPEHHUM 3akoHOnaTenscTeoM". B nene "/ICH™ xamepa
Cyna noguepkHyna 3TO MpaBHIIO, 3aiBUB, 4TO:

"CobmoneHne BHYTPEHHEro npaBa H COOIOAEHHE MONOXKEHUHA JOTOBOPA - 3TO Pa3HbIe
sonpocel. JlesHue, npeacrapisiomee coboii HapylLIeHHe JOroBOpa, MOXET ObiTh
NpaBOMEPHBIM COTNIACHO BHYTPEHHEMY IpaBy, a MPOTHBOIPABHOE MO BHYTPEHHEMY MPABY
OEAHHE MOXKET OBITE COBEPLIEHHO HE CBS3aHO C HAPYLIEHHEM KaKOro-jinbo ZOrOBOPHOIO
nonoxenus. Jlaxe ecnu Obl mpedexT NpH3Ha, 4TO PEKBU3HLIUA MOJHOCTBIO ONPaB/aHa B
COOTBETCTBHM C MTAJIbIHCKUM 3aKOHOAATENbCTBOM, HE HCKIIIOYANIach Obl BO3MOXHOCTD
TOrO, YTO OHa npencrasusier coboii Hapymenue Jforosopa o Apyx0e, TOprosie

MOpennaBaHuu’ ",

B 10 e Bpems Ilanara nosacHuna, 4To:

"...TO OOGCTOATENLCTBO, YTO AESTHHE rOCYNAPCTBEHHOrO OPraHa MOXET ObITh
NPOTHBONPABHLIM COTJIACHO BHYTPEHHEMY NpaBy, HE0OA3aTEILHO O3HAYAET, YTO ITO
AEsIHUE ABNAETCS NPOTHBOMPABHBIM COMIACHO MEXIYHapOAHOMY mpaBy, 6yas TO B popme
HapyLIeHHs JOTOBOPa MM Kakoi-1ub0 nHOM popme. 3akiI04eHHe MECTHBIX CYI0B O
NPOTHBOINPABHOCTH JESHHA BIIOIIHE MOXET MMETh OTHOUIEHHE K JOBOAY O TOM, YTO OHO
SIBJISIETCS TAKOKE MPOU3BOJIBHBIM, HO cama ro cebe 1 6e3 kakux-11u60 JOMOIHUTENbHBIX
3JIEMEHTOB NPOTUBONPABHOCTb HE MOXXET CYMTAThCS PABHOM MPOU3BOJIBLHOCTH. . .

H3 3akmoueHns BHYTPEHHETO Cya O HEONPABAAHHOCTH, HEOOOCHOBAaHHOCTH MITH
MPOM3BOJIbHOCTH AEAHUSA HE CIIEAYET, UTO 3TO JesiHHUE 00A3aTeNbHO NOMKHO OBITh
KBATH(UUMPOBAHO KaK MPOM3BOJIbHOE COTIACHO MEXAYHAPOOHOMY MpPaBY, XOTH TaKas

8 Cwm. Fisheries, 1.C.J. Reports 1951, p. 116, at p. 132; Nottebohm, Preliminary Objection,
1.C.J. Reports 1953, p. 111, at p. 123; Application of the Convention of 1902 Governing the
Guardianship of Infants, 1.C.J. Reports 1958, p. 55, at p. 67, Applicability of the Obligation to
Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26 June 1947,
1.C.J. Reports 1988, p. 12, at pp. 34-35, para. 57.

% Reparation for Injuries Suffered in the Service of the United Nations, 1.C.J. Reports 1949,

p. 174, at p. 180.

% Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15.

»®  Ibid, at p. 51, para. 73.
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KBaJHU(UKALMA OCMIAPUBAEMOro AESTHHUA HALMOHAIbHBIM OPraHOM MOJKET MMETh B 3TOMH

CBSI3H BaXKHOE 3HaueHHe" "

92
ToT TMPUHLHIN OPUMEHSICA TAK)KE€ MHOIrO4YHCJIEHHBIMH ap6m'pa>xnbmn cynamu .

5)  PaccmarpuBaeMblii npyHLUMMI ObLT ABHO 0X0OpeH B xone paboTsl N0 KOAUPHKALIMA HOPM
06 OTBETCTBEHHOCTM OCYAAPCTB, NPOBENEHHON oA arunoi Jiuru Hauwmit™, a Taoke B x0zm€
paboTsl Mo koaudUKaLK npas ¥ 00sA3aHHOCTEH roCyAapCTB U NPaBa MEXTYHaPOAHBIX
IOTrOBOPOB, poBeaeHHOM noa srupoit Opranmsauun O6bvenuHenHblx Hauuit. B craTee 13
npunstoro Komuccueit MexayHapogHOro npasa NpoeKTa AeKiapaly O npaBax U 00A3aHHOCTAX
rocyaapcTB I[IpelyCMaTpHBacTCs, YTO!

' Ibid., p. 74, para. 124.
2  Cm. Hanpumep, the “Alabama” arbitration (1872), in Moore, International Arbitrations
vol. IV, p. 4144, at pp. 4156, 4157, Norwegian Shipowners’ Claims (Norway/United States of
America), UN RIAA, vol. 1, p. 309 (1922), at p. 331, Tinoco case (United Kingdom/Costa Rica),
ibid., vol. I, p. 371 (1923), at p. 386, Shufeldt Claim, ibid., vol. II, p. 1081 (1930), at p. 1098 ("...
COIJIACHO OHOMY K3 NPH3HAHHBIX IPUHLIMIOB MEXAYHAPOAHOIO NPaBa HU OJUH CyBEPEH He
HMeeT TpaBa CChUIAThCA Ha KaKoi#-11M60 U3 CBOMX BHYTPEHHHX 3aKOHOB, 4TOOBI OTKA3aTh B
NpHeMe MCKa IPYroro CyBepeHa B CBA3M C yliepOoM, HaHECEHHBIM IMPaXXIaHUHY 3TOTO0
nocnensero”), Wollemborg, ibid., vol. X1V, p. 283 (1956), at p. 289; Flegenheimer, ibid.,

vol. XTIV, p. 327 (1958), at p. 360.

» B nynxre I TOKyMeHTa, conepkaBlIero npocs0y NPENCTaBUTh COOTBETCTBYIOLIYIO
MHGOPMALMIO U HAanpaBJieHHOTro rocyaapcrsam IoaroroBurenbHbM KoMuTETOM KOHpepeniuu
1930 roga 06 0TBETCTBEHHOCTH FOCYAapCTB, FTOBOPHIIOCH!

"B 4aCTHOCTH, COTJIACHO MEXAYHapOAHOMY MPaBy roCyaapCTBO HE MOXKET
YKJIOHHUTBCS OT OTBETCTBEHHOCTH, €CJIH TAKOBas CYLUIECTBYET, CCbUIASACh Ha MOJIOKEHUA
CBOErO BHYTPEHHEro npasa".

B cBOMX OTBeTax rocynapcTsa 3afBUJIM NPSMO MM KOCBEHHO O CBOEM COTJIACHH C 3TUM
npunuunoM. League of Nations, Conference for the Codification of International Law, Bases of
Discussions for the Conference drawn up by the Preparatory Committee, Vol. I1I. Responsibility
of States for Damage caused in their territory to the Person or Property of Foreigners

(LN doc. C.75.M.69.1929.V ), p. 16. Bo Bpems npeHnuii Ha KoHdepernn rocy1apcTea B LIEJIOM
NoAAepXaIH L0, U3JI0XKEHHYIO B yHkTe I, a Tpernit komurer I"'aarckoit koHpepeHunn

1930 ropa npuHsN CTaTHIO S, B KOTOPO# FOBOPHIIOCH, YTO "NOCYAAPCTBO HE MOXKET YKIOHATBCA
OT CBO€# MEXIyHapOOHOH OTBETCTBEHHOCTH, CChUIAsICh HA CBOE BHYTpPEHHee NnpaBo”,

(LN doc. C.351(c)M.145(c).1930.V; npusonurcs B Yearbook... 1956, Vol. 11, p. 225).
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"Kaxcroe rocysapcreo 06s3aH0 10OpOCOBECTHO BBINOJIHATE CBOM 00A3aTENbLCTBA,
BO3HMKAIOLIHE U3 NOrOBOPOB M APYrHX HCTOYHUKOB MEXAYHAPOLHOIO MPaBa, U HE MOXET
CCBUIATbLCS Ha TOJIOXKEHHS CBOEH KOHCTHTYLIMM HJIM CBOMX 3aKOHOB KaK Ha ONpaBIaHHE

HEBBINOJHEHHA UM 3TOM 06s3aHHOCTH" .

6)  OTOT NPHHIMI HaLIEeN TaKXe CBOE OTpaXkeHHe B BEHCKOit KOHBEHLIMH O NpaBe
MEXIYHapOJIHBIX JOTOBOPOB, CTaThd 27 KOTOPOH IJ1acuT:

"Y4aCTHUK HE MOJKET CChIJIAThCA HA NOJIOKEHUS CBOErO BHYTPEHHEr O NpaBa B KauecTBe
OnpasAaHus AN HEBLINOMHEHUS UM OroBOpa. JTO MpaBUIIO neiicTByer 6e3 ymepba ans
cTaTbh 46"%.

7)  IlpaBuio, COrnacHO KOTOPOMY Ha KBaNH(MKALHIO MOBEAEHHS KaK TPOTHBOMPABHOTO
COTrJIaCHO MEXIAYHapOLHOMY HpPaBy HE MOXET BIIUATH KBAIM(UKALIUA 3TOrO XKe JAEAHHS KaK
NPaBOMEPHOIO COrIaCHO BHYTPHIOCYAapCTBEHHOMY INPaBy, PACHPOCTPAHAETCA H Ha CHTYALMH,
KOTZla HOPMBI MEXIYHapOMHOTO npasa TpeOylT OT rocyaapcTsa coOnoAeHus NPEANMUCAHUI
CBOEro BHYTPEHHEro npaBa, HalpuMep NPUMEHEHHS N0 OTHOLIEHHID K HHOCTPAHL[aM TOrO Xe
NpaBOBOIO PEXHMAa, 4YTO M K rpaxaaHaM. Y B naHHOM ciy4ae coOnofeHne BHYTPEHHETO MpaBa
MMEET OTHOIIEHHE K BOMPOCY O MEeXAYHaPOAHOH OTBeTCTBEeHHOCTH. HO 3Ta peneBaHTHOCTh
o6ycioByIeHa COOTBETCTBYIOLIMMH HOPMaMH MEXIYHapOAHOTO NpaBa, KOTOPbi€ MOT'YT,
HanpuMep, NpeaycMaTpUBaTh, YTO coOIIOieHHe BHYTPEHHETO NPaBa ABJISETCA NPUMEHUMBIM
MEXAYHapOAHBIM CTaHAAPTOM HIIH ONHUM U3 ero acnekTtoB. OcobeHHO 4acTo coxepxaHue H
IpHMEHEHHE BHYTPEHHEro npasa OyieT UMeTb OTHOLIEHHE K BOIIPOCY O MEXIYHAPOIHOIM
OTBETCTBEHHOCTH PN HaHECEHHH yiuepba HHOCTpaHLIAM M MX MMYLLIECTBY U B cepe npas
yenoBeka. B kaxnoMm ciydae aHaIH3 MOKAXET, YTO MOJIOKEHUS BHYTPEHHErO Mpasa ABJSIOTCS
peneBaHTHBIMHU KaK 0OCTOATENLCTBA NPUMEHEHHS COOTBETCTBYIOLLErO MEXIYHAPOLHOTO
cTa”napra, 1160 oHH paxTHyeCKH B TOI MM HHOMH GOpMe, YCIOBHO MK O€3YCIIOBHO, YYTEHBI B
3TOM CTaHOapTe.

" Cm pesomouuto 375 (IV) A ot 6 nekabps 1949 rona. Xox npenuii B Komuccuu cm.

Yearbook... 1949, pp. 105-106, 150, 171. Xon npenuii B ['enepanbHoit Accambiee cum.
Oguyuansnvie omueme: [ enepanvroii Accambneu, vemsepmasn ceccus, Lllecmoi komumem,
168-173-e 3acenanus, 18-25 oxrabps 1949 rona, 175-183-e 3acenanus, 27 okt#bps - 3 HoAOps
1949 rona, Oguyuansnvie omueme: [’ enepansroii Accambaeu, yemeepman ceccus, nieHapHvle
3aceoanus, 270-e 3acenanue, 6 nexabps 1949 rona.

%% Benckas KOHBEHLHs O PaBE MEXIYHAPOAHBIX noroBopos, United Nations, Treaty Series,
vol. 1155, p. 331. Crarbs 46 BeHckoit KOHBEHLIMH NPENYCMATPHBAET BO3MOXKHOCTb CChUIATBCS
Ha MOJIOXKEHHsI BHYTPEHHEr O NPaBa, KaCaloLIHECs KOMITETEHIHMH 3aKII04aTh OrOBOPEI, B
OTPaHMYEHHOM YHCJIE CTy4aeB, 8 MMEHHO, KOT[la HapylUleHHe TaKUX N0JI0XKeHui ObUIo SBHBIM U
KacajloChb "HOPMBI... BHYTPEHHEro npasa oco00 BaXKHOIO 3Ha4YeHus",
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8) Uro kacaercs GOpMYyNHPOBKH HOPMBI, TO U3 BBIPAKEHHUSA "HENIB3A CChLIAThCA Ha
BHYTPEHHEE NPaBO roCyAapcrBa, YToObl MPeNOTBPaTHTb KBAMMGUKALIHIO JESTHUS ITOrO
rocyapcTBa Kak MPOTHUBOIIPABHOTO C TOYKHM 3PEHMA MEXIYHAPOIHOro npasa”, koropoe
aHAJIOrHYHO CTaThe 5 NMPOEKTa, IPHHATOrO B NEpBOM uTeHuH Ha ["aarckoii xonpeperLuu

1930 rona, a Taxxe cratbe 27 BeHCko# KOHBEHLIUH O NIPaBe MEXIYHAPOAHBLIX JOMOBOPOB,
HEABYCMBICJIEHHO CII€yeT, YTO BHYTPEHHEE NPaBO HE JOJDKHO MCTIONB30BATHCSA rOCYAapCTBAMHU
KaK CPEACTBO UIA YKJIOHEHUA OT MEXAYHAPORHOM OTBETCTBEHHOCTH. B TO ke Bpems nonobHas
(bopMynHpOBKa HATIOMHHAET MPOLEAYPHOE MPaBWIO U MAJIO MOAXOAMT ISt IPOBO3rIAILEHHMS
NpvHOMna. BOIpocel, kacaroIHecs CCbUIKH Ha OTBETCTBEHHOCTD, OTHOCATCA k HacTu Tperbei, B
TO BPEeMsl KaK JaHHbIA NPUHLMII 3aTParuBaeT OCHOBOIIOJIATAIOLIYIO TEMY MPOHUCXOXKIACHUS
OTBETCTBEHHOCTH. KpOMe TOro, BO MHOTUX CITy4asix BONPOChI BHYTPEHHETO MPaBa HMEIOT
OTHOLUEHHIO K HAJIMYMIO UM OTCYTCTBHIO OTBETCTBEHHOCTH. Kak yXe OTMeYaloch, B TAKHX
curyaumax cepa NpUMEHEHHs U npeneNs! IF0OOH OTCHUIKH K BHYTPEHHEMY [IPaBy
OMNpeeNAITCS MEXAYHapOAHbIM NPaBoM. JT10 ofecnednBaeTcs y4iue BCEro, BO-EPBBIX,
($OpMYIHMPOBKO, COrIACHO KOTOPO# KBanubHKaLUA NOBEAEHHs FOCYAAPCTBA KaK
MEXITYHapOIHO-TIPOTUBONPABHOIO PEryIUPYETCS MEXIYHAPOIHBIM IIPABOM, H, BO-BTOPBIX,
YTBEPXIEHHEM O TOM, YTO MOBEAEHHE, KOTOPOE KBIMPULIUPYETCH KaK IPOTUBONPABHOE
COrJIACHO MEXAYHAPOTHOMY PaBy, HE MOXET OBITh ONMPaBAAHO CCHLIKOM HA MPABOMEPHOCTD
TaKOI0 NOBEEHMA COrNacHO BHYTPEHHEMY MPaBYy.

9)  Uro Kxacaercs HCNONBL30BAHUA TEPMHHOJIOTHH, TO B QHIIMIICKOM TEKCTE ObLIO PELIEHO
UCIIONIL30BaTh BhIpaXkeHue "internal law", a He "municipal law", notomy uto nocnennee
BbIpaXX€HHE HHOTAA HCIMOJbL3YeTCs B O0NIee Y3KOM CMBICIIE M [IOTOMY 4YTO B BEHCKOH KOHBEHLIMH
O TpaBe MEXAYHApOAHBIX JOTOBOPOB roBOpUTCsA UMEHHO 00 "internal law". Eine menee
YMECTHBIM OyneT UCnob3oBaHie TepMuHa "national law", KOTOPbI B HEKOTOPBIX MPABOBBIX
CHCTEMAX KacaeTCst TOJIbKO 3aKOHONATENbCTBA, PMHUMAEMOTrO LEHTPAIbHBIM 3aKOHOAATEIbHEIM
OpraHoMm, B OTJIMHMHE OT 3aKOHOAATENbCTBA, IPUHUMAEMOrO MPOBHHUHAJILHBLIMH,
KaHTOHAJIbHBIMU MJI MECTHBIMH OPTaHaMH BIACTH. 3aKperuisieMblil B CTaTbe 3 MPUHLMI
KacaeTcsl BCEX 3aKOHOB M HOPM, IPHHATHIX B PAMKaxX roCyAapcTsa 0ObLIM OPraHoM M Ha o6oM
yposre’®. Bo ¢paHLy3ckoM TekcTe BbipaxkeHHe "droit interne” npeanoYTHTENbHEE BbIPAKEHHIH
"législation interne" u "loi interne", MOCKOJIBKY MEPBOE OXBATHIBAET BCE MOJIOKEHHS
BHYTPEHHEro NpaBonopsaka, Kak IMHMCaHble, TaK M HenmucaHole, Oyab To B Gopme
KOHCTUTYLMOHHBIX MJIM 3aKOHONATENbHBIX HOPM, alMUHHCTPATHBHBIX OCTAHOBJIEHUN U
cyneOHBbIX peleHHi.

% Cp. La Grand, (Germany v. United States of America). Provisional Measures, 1.C.J.

Reports 1999, p. 9 at p. 16 (para. 28).



-70-

Cnasa II
IIpucBoenHe NOBEACHHA rOCYAAPCTBY

1) B cooTBercTBHMM CO CTaThe# 2 OAHO U3 CYLIECTBEHHO BaXKHBIX YCJIIOBHI MEXIyHapOOAHOM
OTBETCTBEHHOCTH rOCYAAapCTBA COCTOMT B BO3MOXXHOCTH IIPHCBOCHHS €MY TOIO MJIM HHOTO
NOBEAEHHUA N0 MeXAyHapoaAHOMy npaBy. B rnase II onpeaenstoTcs o6CTOATENbCTRA, NPH
KOTOPBIX TaKO€ NMPUCBOEHHE ONpPaBAAHO, T.€. KOTAa NOBeeHHEe, COCTOosLIee B KAKOM-JIHO0
aeficTBuM M Oe3neiicTBUM WM CepUH AeHCTBUI NN akTOB Ge3meiicTBHA, JOJDKHO CYMTATHCA
[IOBEICHHEM 3TOIO roCyAapcTaa.

2) TeoperHueckH NOBEACHHE BCEX JIIOAEH, KOPNOpaLMH MJIM OPraHU3aLMM, CBA3AHHBIX C
roCyZapCTBOM B CHJTy IPa>kAaHCTBa, OOLIMHOIO MECTa XHTENLCTBA MIIH MECTA PETHCTPALIUH,
MOXeT ObITh MPUCBOEHO rOCYAapCTBY HE3aBHCHMO OT TOrO, MMEIOT JIM OHHM KaKoe-n60
OTHOLLUEHHE K TOCYAapPCTBEHHOMY YNpaBiieHHI0. B MexxayHapoaHOM npase Takoi MOAXox He
HCIIOJIL3YETCA, YTO OOYCIOBIEHO KaK CTPEMJIEHHEM OrPaHHYMTh OTBETCTBEHHOCTD MOBEIEHHEM,
B kompom roCyaapCTBO y4aCTBYET Kak CTPYKTYpa, Tak H HEOOXOXUMOCTBIO NPU3HAHMA
aBTOHOMHOCTH JIMLL, AEHCTBYIOLHX N0 CBOEMY COOCTBEHHOMY YCMOTPEHHIO, @ He MO YKa3aHHIO
KaKoro-1ubo rocyaapcTBeHHOro opraHa. TakuM o6pa3om, obliee npaBUIO COCTOHT B TOM, 4TO
roCyZapCTBY Ha MEXAYHapOJHOM YPOBHE NMPHCBaHBAETCA JIHLIL MOBEAEHHE €0 OPraHoB
yMpaBieHUA WK APYrux CyObeKTOB, NeHCTBYIOMIMX MO YKa3aHHUIO, NOJ PYKOBOACTBOM HJIH 1OJ
KOHTPOJIEM TAKHX OPraHOB, T.€. AT€HTOB rOCyNapcTea’ .

% Cwm., nanpumep, 1. Brownlie, System of the Law of Nations, State Responsibility, Part I

(Oxford Clarendon Press, 1983), pp. 132-166; D.D. Caron, "The Basis of Responsibility:
Attribution and Other Trans-Substantive Rules", R. Lillich & D. Magraw (eds.), The Iran-United
States Claims Tribunal: Its Contribution to the Law of State Responsibility (Irvington-on-
Hudson, Transnational Publishers, 1998), p. 109; L. Condorelli, "L'imputation a I'Etat d'un fait
internationalement illicite: solutions classiques et nouvelles tendances", Recueil des cours...,
vol. 189 (1984-VI), p. 9, H. Dipla, La resposabilité de I'Etat pour violation des droits de
I'homme - problémes d'imputation (Paris, Pédone, 1994), A.V. Freeman, "Responsibility of
States for Unlawful Acts of Their Armed Forces", Recueil des cours..., vol. 88 (1956), p. 261;

F. Przetacznik, "The International Responsibility of States for the Unauthorized Acts of their
Organs", Sri Lanka Journal of International Law, vol. 1 (1989), p. 151.
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3) Kak cnencrBue, noBeAeHHE YaCTHBIX JIMLL B KA4YECTBE TAKOBLIX HE MPHCBAEBACTCH
rocynapcray. 7o ObUIO ycTaHOBNEHO, Hanpumep B aene Tewrunu 1923 ropa. Coser Jluru
Hauwmit nepenan Ha pacCMOTpeHHe crielManbHOro KoMurera 10pucTOB HEKOTOPBIE BOMIPOCHI,
BO3HHKILUHE B CBA3M C MHLMIEHTOM Mexay Uranuei n I‘peuueﬁ”. OH 6b1n cBs13aH ¢ yOmiicTBOM
Ha TeppuTOpUH I pernu npeacenaTens U HECKONBKMX WICHOB MEXXIYHApOAHOH KOMHCCHH,
YIIOJTHOMOYEHHOM NPOM3BECTH NENMMHUTALIHIO rpeko-anbaHckoi rpaHuubl. B oreer Ha ponpoc 5
Komurer 3asBuu:

"OTBETCTBEHHOCTh rOCYAapCTBA 33 COBEPIICHHE NOJMTHYECKOTO MPECTYICHHUS
NPOTHB HHOCTPAHLIEB HA €r0 TEPPUTOPHHM BOZHHKAET TOJIBKO B TOM CIIy4ae, €ClIH 3TO
rocylapCTBO HE MPHHAIO BCEX Pa3yMHBIX Mep AJIs NMPENyNpexaeHHs NPecTyILuIeHns, a

TaKXKe AN MpeciefOBaHusA, apecTa M NpHBJIEYEHHUA K Cyay npectynuuka"”.

4) TIpHcBOEHHE TOrO MM HHOTO NMOBEASHHUS rOCYAapCTBa Kak Cy6bekTa MexIyHapOAHOro
npaBa OCHOBBIBAETCS Ha KPUTEPHAX, YCTAHOBJICHHBIX MEXIYHAPOIHBIM NPAaBOM, a HE Ha
IPOCTOM MPU3HAHUHM NPUYHHHO-CIIENCTBEHHOM CBA3H. IIpHcBOEHHE Kak neHcTBHe
HOPMATHUBHOI'O XapaKTepa CleyeT YeTKO OTJIHYATh OT KBATH(HKALMH TOrO HIIM HHOTO
NOBEIEHMS KaK MEXIYHapOLHO-NPOTUBONpaBHOro. llenb npucBOeHMs - ONpenenuTs 1S LeneH
OTBETCTBEHHOCTH, YTO peyb MAET O AeAHNH rocynapcrtsa. IIpucBoeHHe noseneHus rocy1apcrBy
camo 1o cebe HUYero He TOBOPUT O NPaBOMEPHOCTH HIIH HENMPABOMEPHOCTH TAKOI'O NOBEACHHS,
¥ HOPMBI, KacaroLMecs IPUCBOEHHS, He IOJDKHbI popMynHpoBaThcs TakuM 06pasoM, 4To6bI B
HHUX moApasyMesajioch oOpatnoe. OnHaxo H3noxexHbie B rnase I pasnmnyHbie HOPMBI,
KacalouInecs MpUCBOESHHUS, NEHCTBYIOT B CBOEH COBOKYMHOCTH, H NOCYIapCTBO MOXET HECTH
OTBETCTBEHHOCTD 3a MOC/IECTBUA OBEAEHNA YaCTHBIX CYObEKTOB, €CIIH OHO HE NPHHAJIO
HeOOXOAUMBIX Mep IUIA NpeAoTBpalieHus Takux nocneacreui. Hanpumep, npuHumaroinee
rOCy/IapCTBO HE HECET OTBETCTBEHHOCTH KaK TaKOBOM 3a NIEHCTBUA YaCTHBIX JIML 110 3aXBaTy
NIOCONILCTBA, HO OHO HECET OTBETCTBEHHOCTH 32 HEMPHHATHE BCeX HEOOXOAMMBIX Mep JULA
3aIMUTHI IOCONBCTBA OT 3aXBaTa HIIH JUIA BOCCTAHOBIIGHMs KOHTPOJIA Haz HuM' . B 3ToM mnane
3a4aCTYIO CYLIECTBYET TECHas CBA3b MEXAY OCHOBAHUEM IUIA NIPHCBOEHMSA U KOHKPETHBIM
06s13aTenbCTBOM, KOTOPOE, KaK yTBEpXAaeTcs, Obu10 HapyLIEHO, XOTS 3TH Ba 3JIEMEHTA U
PasTUYHbBI C AHATTUTHYECKOH TOYKH 3PEHHUS.

% League of Nation, Official Journal, 4™Year, No. 4 (November 1923) p. 1349

?  League of Nation, Official Journal, 5"Year, No. 4 (April 1924) p. 524. Cm. Taxxe Janes
case UN RIAA, Vol IV, p. 82 (1925).

10 Cwm. United States Diplomatic and Consuilar Staff in Tehran, I.C.J. Reports 1980, p. 3.
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5)  Bonpoc o npuCBOEHHH NOBEAEHUS rOCYAAPCTBY JUIA LEJeil OTBETCTBEHHOCTH cnenyer
OTJHYaThb OT APYTHX MPOLECCOB MEXIYHAPOIAHOTO NPaBa, MOCPEACTBOM KOTOPbIX KOHKPETHbIE
OpraHbl yroIHOMOYHBAIOTCA IPMHAMATB 00S3aTeNbCTBA OT UMEHHU rocyaapcTsa. Tak, riaBa
roCynapCTsa HJIM PaBUTENbCTBA MJIM MUHUCTP MHOCTPAHHBIX A€ CYMTAIOTCS MPABOMOYHBIMU
NPEACTaBNATh FOCYAAPCTBO W MM HE HYXKHO NPEABSBIATH COOTBETCTBYIOIIHE MOTHOMOYHS L.
Takue HOpMBI He UMEIOT HI4ero obIIEero ¢ NPUCBOEHHEM NIOBEASHHs ISl Lieeit
OTBETCTBEHHOCTH rOCyAapcTs. B npHHLMNE OTBETCTBEHHOCTb rOCY1apCTBa BO3HHKAET B
pe3yJbTaTe NOBEAEHHUS, HE COBMECTHMOIO C €ro MeXyHapOAHO-NIPABOBLIMH 0BsA3aTENbCTBAMH,
HE3aBHMCHMO OT YPOBHA afIMUHHCTPALIMH MIIH YIIPAaBIEHHs, HA KOTOPOM MMEET MECTO TaKOe
nosenenue’ 2, 1 H3NOKEHHDIE B HACTOSLLEH [aBE HOPMBI CHOPMYITHPOBAHBI HMEHHO AJI Lejeit
OTBETCTBEHHOCTH, a He JUIA APYrUX Ueel, I KOTOPhIX MOXET NoTpeGoBaThCs ONpeneeHne

rocyaapcTea WiIH €ro IpaBHTENbCTBA.

6) Ilpu onpenenenuu TOro, 4TO ClEAyET CYATATH OPraHOM FOCYAAPCTBA [JIA Leeit
OTBETCTBEHHOCTH, BaXKHelLIee 3HA4€HHE UMEET BHYTPUIOCy AapCTBEHHOE NPABO M NPAKTHKA
Kaxxporo rocynapcrsa. CTpykTypa rocynapcTsa U PyHKIHMH €ro OpraHoB, KaK NPaBHIIO, He
PerynMpyroTCs MeXIyHapOAHbIM NpaBoM. Kaxmoe rocyapcTBO CaMo peuaer BOIpoc O TOM,
KaK ZJOJIXKHO ObITh OPraHU30BaHO rOCYIapCTBEHHOE yNPABJIEHHE H KAKHUE QYHKIIHH JOJIKHBI
BLITNOJIHATL OPraHbl NOCYAapCTBEHHOM BaacTH. OQHaKo, XOTS rOCYAapcTBO CBOOOIHO
CaMOCTOATENIbHO OIPENEIATL CBOK) BHYTPEHHIOW CTPYKTYPY M PYHKLIMH HA OCHOBE
COOCTBEHHOTO 3aKOHOAATENBCTBA H NIPAKTHKH, MEXAYHAPOIHOE NPABO TAKXKE HIPAET
OmpeneneHHy1o poib. Tak, Hanpumep, NOBeEHHE HEKOTOPBIX YIPEKIECHMIA, BBHITONHIIOLINX
OCYHapCTBEHHBIE PYHKUMH M 061aaOMUX FOCY1apCTBEHHBIMHU TIOTHOMOYHAMH (HampuMmep,
MONMLIMK), IPUCBANBAETCS OCYAAPCTBY, NAXe €CIH 3TH YIPEXKIEHHS PACCMATPUBAIOTCS BO
BHYTPHIOCYapCTBEHHOM MPaBe KaK CAMOCTOSTENIbHbIE U HE3aBUCHMbIE OT UCTIOTHUTEILHOM
Bmactu'®. Cornacho MEXIYHAPOAHOMY NpaBy U BHE 3aBUCHMOCTH OT TMOJIOKEHHI
BHYTPHT'OCYAAPCTBEHHOTI'O NpaBa rocyAapCTBy MOXeT ObITh IPHCBOEHO TAKXKE NOBENEHHE
rOCYIapCTBEHHBIX OPraHOB, BbIXOASAIIEE 33 PAMKH MX KOMIIETEHLUH **.

10 Cwm. crateu 7, 8, 46 1 47 BeHCkO#i KOHBEHLIMU O NPaBe MEXIYHAPOAHBIX JOTOBOPOB,

United Nations, Treaty Series, vol. 1155, p. 331.

102 Nauubiit acnekT 6611 NOJ4ePKHYT NIPUMEHHUTENBHO K (eNlepaTUBHBIM rOCYAapCTBAM B
La Grand (Germany v. United States of America), Provisional Measures, 1.C.J. Reports 1999,
p. 9, at p. 16, para. 28. O, 6€3yCIOBHO, KacCaeTCs HE TONBLKO (eaepaTHBHbIX rocynapcrs.
CwMm. Taioke CTaThiO 5 ¥ KOMMeHTapHil.

1 Cm KOMMEHTapHii K CTaThe 4, MyHKT 11); CM. TaKXKe CTaTbiO 5 M KOMMEHTADHIA.

194 Cwm. crarbio 7w KOMMEHTapHIA.
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7)  Lenb HacTOSLIEH IIaBBI COCTOMT B TOM, YTOOBI ONpPENeNUTh YCIOBUA, HPH KOTOPBIX
TNOBEEHHUE MOKET OBITh MPUCBOEHO rOCYAAPCTBY KakK CYyOBEKTy MEXAYHAPOAHOrO NpaBa s
LieJIei OMpeneNeHUs €r0 MEXIYHAPOAHON OTBETCTBEHHOCTH. Takum 06pa3om, noseneHne
NIPHCBANBAETCS TOCYIAPCTBY Kak CyOBEKTY MEXXIyHapOIMHOTO IpaBa, a He Kak CyObekTy
BHYTpeHHero npasa. Bo BHyTpeHHeM npase "rocynapcTso” 4acTo NMOAPa3neNsercs Ha psj
pa3nu4HbIX CyObekTOB npaBa. Tak, HampuMep, COrNacHO BHYTPEHHEMY TIpaBy JEMapTaMEHTHI,
pasnuyHble NOAPA3AE/IEHUs, TOCYIapCTBEHHbIE KOMHCCHH H KOPIIOpPaLHK MOTYT 06nanarh
CaMOCTOATENIbHOM NPaBOCYOBbEKTHOCTBIO, UMETb OTIEbHbBIE CYETA U HECTH OTHENbHbIE
ofszanHoCTH. OHAKO MEXIYHAPOIHOE NPABO HE NO3BOJSET rOCYJapCTBY YKIOHMTBCS OT
BBINIOJIHEHUS €0 MEXAYHAPOAHBIX 0053aTENIbCTB NOCPEACTBOM BHYTPEHHErO eNIeHHs Ha
COCTaBHbIE YaCTH. ['0CYnapCcTBO Kak CyObeKT MeXAYHAPOAHOTO NPaBa HECET OTBETCTBEHHOCTh
32 NOBEACHHUE BCEX OPraHOB MHCTAHLMIA M JO/DKHOCTHBIX JIML, KOTOPBIE SBJISIOTCS YaCThIO €ro
annapara ¥ J€MCTBYIOT B 3TOM Ka4eCTBE, HE 3aBUCHMO OT TOro, 061aal0T JIX OHU
CaMOCTOSITENIbHOM NPaBOCYOBEKTHOCTBIO B COOTBETCTBHH C €I0 BHYTPUIOCYAapCTBEHHbIM
TIPaBOM.

8)  TI'masa II cocrouT u3 BockMH cTaTeil. B cratbe 4 u3naraercs OCHOBHas HOpMa,
NPUCBAMBAIOLLAsl TOCYapCTBY NOBEAEHHE ero opraHoB. CTaThbsi 5 kacaercs noBeeHHs
00pa3oBaHuii, yIIOJHOMOYEHHBIX OCYLUECTBIATH FOCYAAPCTBEHHYIO BIIACTD, & CTaThs 6 - 0COBBIX
CIy4aeB, KOrja OpraH OfHOI0 rocyaapcTsa NpeaoCTaBIsAeTCs B PACIOPsHKEHHE NPYroro
rocyiapcTsa M yNOJHOMOYHBAETCA OCYIIECTBIATh FOCYJAPCTBEHHYIO BJIACTb 3TOrO
rocynapcrsa. B cratbe 7 4€TKO yCTaHABJIMBAETCS, YTO NOBEJEHHE OPraHOB WM 06pa3oBaHui,
YTOJTHOMOYEHHBIX OCYIIECTBIATH FOCYAAPCTBEHHYIO BIACTD, IPHCBAMBAETCS IOCYAPCTBY, aXe
€CJIH OHO BBIXOAMT 3a MPEAEbl MX NOJITHOMOYMI WIIM NPOTHBOPEYMT yKa3aHHsM. B craTesx 8-11
paccMaTpHBaOTCA HEKOTOPbIE JOMOIHUTENBHBIE ClIy4an, KOrna rNOBEACHHE, HE ABJSIOIEeCs
NOBEACHHEM IrOCYJapCTBEHHOIO OpraHa Wi oOpa3soBaHHs, TeM HE MEHEE MMPHUCBaNBaCTCA
roCcynapcTBy Mo MeXAyHapoaHoMy npasy. CtaTbs 8 kacaercs NoBeNEHHS 10 yKa3aHUAM 6O
10J{ PyKOBOJACTBOM MJIH KOHTPOJIEM rOCYAapCTBEHHOro opraHa. Crares 9 Kacaercs NOBeAeHHH,
CBSI33HHOTO C OCYLIECTBJICHHEM 3JIEMEHTOB rOCYy1apCTBEHHOM BIIACTH B OTCYTCTBHE
odpuumansHbIx Bracteil. B crathe 10 paccMaTpuBaercs 0cobblii Cryuail OTBETCTBEHHOCTH npu
omnpeneeHHbIX 06CTOATENBCTBAX 32 NOBEAEHHE NIOBCTAHIECKUX NBmkeHuiH. Cratbs 11 xacaercs
NOBENEHHs, KOTOPOE HE MOXET ObITh NPUCBOEHO rOCYAaPCTBY B COOTBETCTBHHU C OLHOIM U3
NpebIAyLIMX CTaTeH, HO TEM HE MEHEE MPU3HAETCS M MPUHUMAETCS FOCYAapCTBOM
(3KCTUIMLIMTHO MJIH UMILIULMTHO) B KA4E€CTBE €ro COOCTBEHHOrO MOBEAEHMS.
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9)  OTH HOpPMBI OEHCTBYIOT B CBO€it COBOKYITHOCTH, HO MPH 3TOM HOCAT OrPaHU4HUTENbHBII
xapaxrep. B oTcyrcTBHE KOHKpEeTHOro 06s3arensCTBa MM rapaHTUH (KOTOpbie ObuTH Ob1

lex specialis™) rocynapcTBo He HeCeT OTBETCTBEHHOCTH 3a TIOBEIEHME JIMLI HIH 06Pa3oBaHuii B
obcToATENLCTBAX, HE OrOBOPEHHLIX B HacTosweit rinase. Kak 6bino otmeueHo TpubynanoM no
paccmoTpeHmio nperensuit mexny Hpanom u CoenunennbiMu IllTaramy, "yTobb1 npucBOUTh TO
WJIH MHOE NIesiHHE rOCYJapcTBy, HEOOXONHMO € JOCTATOYHOM CTEMEHBIO ONPEAENEHHOCTH
YCTAaHOBHTB NEHCTBYIOIHMX JIHL M HX CBA3b C 3THM rocyaapcTeoM" %, 31o srrrekaer yixe u3

MOJIOXKEHUH CTaThu 2.
Crarba 4
IloBenenne opranos rocyaapcraa

1. IToBemeHue moOOro opraHa rocyapcTba paCCMaTpHBaeTCs Kak JeTHUE NAHHOIO
roCyZIapCTBa N0 MEXAYHAPORHOMY NpPaBy HE3aBHCHMO OT TOrO, OCYHIECTBIIAET JIH 3TOT
OpraH 3aKOHOJaTeNbHBIE, HCTIOHUTENbHbIE, CyaeOHbIe N KaKue-TM60 HHble GYHKLHH,
HE3aBHCHMO OT MOJIOXKEHHA, KOTOPO€e OH 3aHUMAeT B CHCTEME FOCYAapCTBa, ¥ HE3aBHCHMO
OT TOTO, SBJIAETCA JIH OH OPraHOM LEHTPAJIbHOM BIAaCTH WK aAMMHUCTPATHBHO-
TEPPUTOPHAILHOM €AUHHLIbI FOCYAAPCTHA.

2. Toustue "opran" Bmo4aer moboe auuo 1iu moboe o6pazoBaHe, KOTOPOE HMEET
TaKOH CTaTyC MO BHYTPUrOCYyAaPCTBEHHOMY NpaBy.

KommenTapnii

1) B nyskre 1 craTtby 4 H3JI0KEH NEPBbli NPHHLMI MPUCBOEHHS MOBEACHUSA JUIA LeneH
OTBETCTBEHHOCTH MOCYAapCTBa M0 MEXAYHAPOLHOMY MpPAaBy - MPHHLIKII, COrIACHO KOTOPOMY
MOBeIeHHE OpraHa rocyapcTBa pacCMaTpHBaeTCs Kak AesHUe AaHHOro rocynapcrea. IloHsarue
"opraH rocyaapcrea” OXBaThiBaeT BCE MHAMBHAYAJIbHLIE U KOJUIEKTHBHbIE 00pa3oBaHHs,
KOTOpPBI€ COCTABAAIOT CHCTEMY rOCYAapCTBa U JEHCTBYIOT OT ero uMeHU. OHO BKJIIOYAeT Kak
OpraHbi LIEHTPaJIbHO# BJIAaCTH rOCYAApCTBa, TaK M OPraHbl YNpaBJIeHU aAMHHHCTPATHBHO-
TEPPUTOPHANBLHBIX €IHHML B PAMKaX rOCyJapCcTBa, Ha YTO YETKO yKasbIBaeT nocienHss ¢ppasa.

105 Cm. cTaTsio 55  KOMMeHTapHii.

19 Yeager v. Islamic Republic of Iran (1987) 17 Iran-U.S.C.T.R. 92, at pp.101-2.
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2) TocynapcrBy no MeXXyHapOAHOMY IPaBY MOTYT GbITH IPHCBOEHBI HEKOTOPHIE AEAHHS
du3udeckux nuu ¥ 06pa3oBaHMii, He HMEIOIIMX CTaTyCa OpPraHOB rocynapcrsa. Takue cilydyau
paccMaTpHBalOTCA B MOCHEAYIOLIMX CTAaThAX HacTosulei ruassl. JlaHHas ke HOpMa OCTaeTcs
6asoBoii. OHa onpenesnser OCHOBHbIE CITy4au IPHCBOEHHUS M CITYXHT HCXOMHOM Ui APYyrUX
cnyyaes. Hanpumep, cornacHo cratee 8 noeseHue, KOTopoe CaHKLIHOHHPOBAHO rOCyJapCTBOM
H [I03TOMY MOXET ObITh IPHCBOEHO €My, KOJDKHO ObITh NMPAMO MM KOCBEHHO CAHKUHOHMPOBAHO
OpPraHOM rocyaapcraa.

3)  Ilpunumn, cornacHo KOTOPOMY FOCYAapCTBO OTBEYAET 3 NIOBEEHHE CBOHX OPraHOB,
NEACTBYIOIHMX B KAYECTBE TAKOBBIX, Y>ke IABHO NPH3HAH B MEXAYHAPOIAHBIX CYAEOHBIX
pewenusx. Tak, Hanpumep, B pemeHnH CMelIaHHOH aMepPUKaHO-MEKCHUKAHCKOM KOMHUCCHH 110
PacCMOTPEHHIO B3aUMHBIX NPETEH3Hit 1o aeny Moseca cynbst JInbGep 3asBun, 4To "AOHKHOCTHOE
JHMLO HIIM YNIOJTHOMOYEHHOE JIMLO NMPEACTABIAIOT Pro tanto CBOe NpaBHTENbCTBO, KOTOPOE B
MEXIYHApOLHOM CMBICJIE SIBJISIETCS COBOKYIHOCTBIO BCEX JOJDKHOCTHBIX U YIOJHOMOYEHHBIX

mn"? C Tex MOp 3TOT NPUHLIKI HEOAHOKPATHO MOXTBEPHKAANCA .

4)  Touxa 3peHHs, COrIACHO KOTOPO# AeficTBHs MK Ge3eliCTBHE OPraHOB rocynapcTsa
AOJDKHBI IPUCBAKBATLCA FOCYAApCTBY, OblIa €AMHOMYLIHO MOJANEPKAaHA B OTBETAX NPABUTENLCTB
IoarotosurensHoMy komurery Kondepenunu 1930 roga no konudpukauun MexayHapoRHOTo
npasa'®. Tpernii xomurer KondepeHLn eqHOrNacHO NPUHSN B NEPBOM YTEHUH CTaThIO |,
KOTOpas npexycMaTpHBalia MEXIyHapOAHYIO OTBETCTBEHHOCTb FOCYJapCTBa B Cily4ae Jioboro

HEBBINOJHCHHUA €r0 OpraHaMH MEXXIYHAPOIHbIX 0053aTeNbCTB 3TOro rocyaapcr Ba"”.

17 Moore, International Arbitrations, vol. III, p. 3127 (1871), at p.3129.

1% Cwm., nanpumep, Claims of Italian Nationals Resident in Peru, UN RIAA, vol. XV, p. 399
(1901) (Chiessa claim); p. 401 (Sessarego claim); p. 404 (Sanguinetti claim); p. 407 (Vercelli
claim); p. 408 (Queirolo claim), p. 409 (Roggero claim); p. 411 (Miglia claim); Salvador
Commercial Company, ibid., vol. XV, p. 455 (1902), at p. 477, Finnish Shipowners (Great
Britain/Finland), UN RIAA, vol. 111, p. 1479 (1934), at p. 1501.

1% League of Nations, Conference for the Codification of International Law, Bases of
Discussion for the Conference drawn up by the Preparatory Committee, Vol. III: Responsibility
of States for Damage caused in their Territory to the Person or Property of Foreigners

(Doc. C.75.M.69.1929. V), pp. 25, 41, 52; Supplement to Volume III: Replies made by the
Governments to the Schedule of Points; Replies of Canada and the United States of America
(Doc. C.75(a)M.69(a).1929.V.), pp. 2-3, 6.

10 Bocnpoussonurcs B Yearbook... 1956, vol. 11, p. 225, Annex 3.
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5) TlpuHuunN egMHCTBa rOCYAapcTBa NOAPA3yMEBAET, YTO AJIA Leseil MeXIyHapOaHOMH
OTBETCTBEHHOCTH AEHCTBHA WK Oe3eliCTBHE BCEX OPraHOB FOCYAapCTBa MOJIKHBI
paccMmaTpHBaThCA Kak AeicTBHA UM 6e3aeiicTere rocynapcrea. CoBEpLIEHHO OUEBHIHO, YTO
HeT TaKo# KaTeropuy OpraHos, KOTopble ObLTH 6Bl CELHaNbHO NMpeaHa3HaYeHb! i
COBEpLIEHUA MEXAYHAPOAHO-NPOTHBONPABHLIX JESTHHIA; aBTOPOM MEXIYHapOAHO-
NPOTUBONPABHOrO AEHUSA MOXeET ObITh MpakTH4ECKH JIK0O0i opraH rocynapcraa.
MHoroo6pasue MexxayHapoAHbIX 0083aTeJIbCTB HE NMO3BOJIAET BBIAEIUTD OPraHbl, KOTOpbIE
MOCYT COBEPILIATh MEXAYHAPOIHO-IIPOTHBONPABHbBIE JETHUSA, U OPraHbl, KOTOPbIE COBEPLIATD
TaK{e JestHUS He MOTyT. JTO HAIIO OTPaKEHHE B 3aKIIIOUUTENbHOH GOpMynHpOBKe MyHKTa 1,
KOTOpasi Y4ETKO OTpaXaeT HOPMY MEXIYHapOXHOIO NpaBa B JAHHOM BOMpOCE.

6) Taxum obpa3om, TepMHH "opraH rocynapcTsa” ynorpebisercs B cTaTbe 4 B CaMOM
LIMPOKOM cMbiciie. [lon opraHamMu rocyAapcTsa NOHMMAIOTCS HE TOJBKO OpraHbl LEHTPanbHOH
BJIACTH, BLICOKOIIOCTABJIEHHbIE OJDKHOCTHBIE JIMLA U JIMLA, OTBEYAIOLIHE 32 BHEILIHUE
CHOILUEHHA FOCYAAPCTBA, HO M OPraHbl BJIACTH JI00Oro pofa MM KaTeropuH, HE3aBHCHMO OT HMX
GYHKUMIA Y NOJIOXKEHUS B CUCTEME FOCYAApCTBa, B TOM YHCJIE€ OpraHbl, JEHCTBYIOIHE Ha
MPOBHHIMAJILHOM H 1a)K€ MECTHOM YPOBHSX. B 3TOil CBsA3u HE NPOBOAUTCA HUKAKOIO pa3iuyus
MeXXIy OpraHaMH 3aKOHOJATEeNIbHOM, HCTIONTHUTENbHOH U cynebnoii Bnacti. Tak, 6 deze o
Canveadopckoti mopzo6oii KoMnanuy CyA 3asiBHIL, YTO

"...TOCYNapCTBO HECET OTBETCTBEHHOCTD 3@ ACHCTBHA CBOMX PYKOBOIMTENEH HE3aBHCHMO
OT TOrO, IPUHAAJIEXXAT JIM OHM K 3aKOHOAATENbHOM, MCMIOJHUTENBHON UM cyneOHOH
BJIACTH I'OCYAAPCTBA, NOCTOJbKY, MOCKOJIbKY 3TH J€HCTBHA COBEPLIAKOTCS UMH B UX

oduumanbHoM Kauectse" .

MexayHapoausiii Cyn Taxke peLIMTENbHO NOATBEPAUI JaHHYIO HOpMYy. Tax, B nene 06
OMAUYUSAX, KACAIOWUXCA UMMYHUMema om cyO0ebrozo npecnedosarus CneyuanbHo2o
Ooxnaoduuxa Komuccuu no npaeam yenoéexa, oH 3asiBUIL

11 UN RIAA, vol. XV, p. 455 (1902), at p. 477. Cwm. Taioke Chattin case, UN RIAA, vol. IV,
p. 282 (1927), at p. 285-86; Dispute concerning the interpretation of article 79 of the Treaty of
Peace, UN RIAA, vol. X111, p. 389 (1955), at p. 438.
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"CornacHo o6ienpu3HaHHONH HOpPME MEXAYHapOJHOrO Npas, NOBEACHUE M0BOro
OpraHa rocy[apCTBa A0JKHO PaCCMaTPHBATLCA B KAYECTBE NEAHUA 3TOrO roCyAapCTBa.

o 12
DTa HOpPMAa... HOCUT OOBIYHBIH XapakTep..." .

B pamkax 3toro aena Cyx paccMaTpuBal rJIaBHeIM 06pa3soM peLueHHs HALMOHAJIBHBIX CYROB, HO
.. " o 113

TOT € MPUHLKIT IPUMEHUM U K AEHCTBUAM 3aKOHOMATENbHON U HCIIOIHUTENBHOM BIACTH .

Kak 6b110 oT™MeueHo TTOoCTOSHHON nayaToM Mo ey O HEKOMOPbIX 2ePMAHCKUX UHMepecax 8

noavckoii Bepxneii Cunesuu,

"C TOYKH 3pEHMA MEXAYHAPOIHOTO npasa U [1anatel, ABAAIOWIEHC €r0 OPraHoM,
HAaUHOHAJbHBIE 3aKOHBI ... SABJIAIOTCH BOJEU3BABICHUEM M BUIAM JEATEIBHOCTH

rocyaapcTB TOYHO Tax Xe, Kak U cyfeOHble pellIeHHs HIH aAMHHHCTPaTUBHbIE mepui" M,

Takum 06pa3oM, cTaTes 4 OXBaThIBAET BCE OPraHbl HE3ABUCHMO OT TOTO, OCYLIECTBIISIOT JIK OHH
"3aKOHOJIATENbHbBIE, HCTIONHUTENbHBIE, CyneOHbIe WK Kakue-T00 nHble QyHkumu". JlaHHas
¢GopMyIMpPOBKa YMUTHIBAET TOT QaKT, YTO MPUHIUIT Pa3fe/iCHUs BIaCTEH MO-Pa3HOMY
MPUMEHSETCH B PA3JIMYHbIX FOCYAAapPCTBaX M HTO NOJHOMOYHA MHOTHX OPraHOB MPEJICTaBIAIOT
cob0¥ TO WJIM MHOE COYETaHME 3aKOHOAATENbHBIX, HCTIOJIHUTENbHBIX U CyAeOHbIX QyHKUHMH.
Kpome Toro, JaHHOE NOJIOXKEHHE NOIDKHO TOJIKOBATHCSA HE OTPAHHUYHTENBHO, @ PACIIMPHTEIBHO,

12 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the

Commission on Human Rights, 1.C.J. Reports 1999, p. 62, at p. 87, para 62 (co ccbUIKO# Ha
TNIOJIOKEHUS cTaThby 6 npoekra Crareil 00 OTBETCTBEHHOCTH rOCYAapCTB, B HACTOSAILEE BpEMs
BKJIFOYEHHBIE B CTaThIO 4).

13 KacaTenbHO [eiicTBUi 3aKOHOAATENbHOM BIACTH CM., Hanpumep, German Settlers in
Poland, 1923, P.C.LJ., Series B, No. 6, at p. 35-36, Treatment of Polish Nationals and Other
Persons of Polish Origin or Speech in the Danzig Territory, 1932, P.C.1.J., Series A/B, No. 44,
p. 4, at pp. 24-25; Phosphates in Morocco, Preliminary Objections, 1938, P.C.1.J., Series A/B,
No. 74, p. 10, at pp. 25-26; Rights of Nationals of the United States of America in Morocco,
1.C.J. Reports 1952, p. 176, at pp. 193-194. KacarenbHO XeHCTBUH HCIIOJHUTENBLHOM BIaCTH
cMm., Hanpumep, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, I.C.J. Reports 1986, p. 14; Elettronica Sicula S.p.A. (ELSI),
L.C.J. Reports 1989, p. 15. KacarensHo aeficTsuii cyne6Holi BnacTu cM., Hanpumep, “Lofus”,
1927, P.C.I.J., Series A, No. 10, at p. 24, Jurisdiction of the Courts of Danzig, 1928, P.C.I.J.,
Series B, No. 15, at p. 24, Ambatielos, Merits, 1.C.J. Reports 1953, p. 10, at pp. 21-22.

B HekOTOpBIX Cily4yasx COOTBETCTBYIOLIEE MOBEAEHHE MOXKET BKJIOHATh NSHCTBUA Kak
UCMOJIHUTENBHOM, TaK M Cy1e0HOM BiacTy, cMm., Hanpumep, Application of the Convention of
1902 Governing the Guardianship of Infants, 1.C.J. Reports 1958, p. 55, at p. 65.

N4 Certain German Interests in Polish Upper Silesia, Merits, 1926, P.C.1.J., Series A, No. 7,
atp. 19.
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YTO CHeAyeT M3 CNOB "W Kakue-nu60 unbie Gpynxmmu"' !>

. Jlns ueneit npucBoeHus He umeer
3HA4EHUs1, YTO MOBEACHHE rOCYAapPCTBEHHOIO OPraHa MOXeT ObITh KBANUDHULHMPOBAHO KAK
"KOMMepueckoe” uiH kak "acta iure gestionis”. BesycnosHo, HapyLeH#e rocyaapcTBoM
KOMMEpP4ECKOro KOHTPAKTa CaMo Mo cebe He ABNIAETCA HapyLIEHHEM MEeXIYHApOIHOTO mpasa’ 1o
MexnyHaponHoe npaBo BCTyNaeT B AeHCTBYE IMIIb IPH HAJIMYMH HEKOTOPBIX JOMOIHHTEbHBIX
00CTOATENBCTB, HANPUMED OTKa3a CyAOB rOCYAapCTBa B POBEAEHHUH CIIPABELIHBOrO
pasfuparensCTBa no aeny, Bo30yKAeHHOMY APYroi CTOpPOHO#M koHTpakTa. Ho 3akmoueHue wiu
HapyLIeHHe rOCy1apCTBEHHBIM OPraHOM KOMMEPYECKOTO KOHTPAKTa CYHTAETCS TEM HE MEHee

117
4

ACSHHUEM rocynapcraa s Leiei CTaThu H MOXET NPH ONpenenieHHbIX obcrosTensbcTBax

ABJATBCA MEXAYHAPOAHO-ITPOTHBOIIPABHBIM nesmneMm.

7)  He nposoauTcs Taxke HIKAKOTO MPHHLMITHATIBHOTO Pa3iMdHs MEXIY AHCTBHUAMHU
BBILIECTOALIMX U HHXKECTOALMX NOJKHOCTHBIX JIMIL IIPH YCIIOBHM, YTO OHM AE€HCTBYIOT B CBOEM
odUUHATPHOM Ka4ecTBe. JTO HALLIO OTPaXeHHE B YOPMYNTHPOBKE "HE3aBUCHMO OT
NOJIOXKEHHA, KOTOPOE OH 3aHMMAET B CHCTEME rocyaapcrea”. be3syciioBHO, HHXecTOsHE
AOJKHOCTHbIE JIMLA MOTYT HMETDb D0Jiee OrpPaHHYEHHYIO chepy MOJHOMOYHI U MOTYT HE HMETh
TNpaBa Ha NPHUHATHE OKOHYATENIbHBIX pemeHnit. OnHako ux noeeneHue B 0pUUHATLHOM
Ka4yeCTBE MOXET T€M He MeHee ObITh NPHCBOEHO rOCYAAapCTBY In uenei crarbu 4. CMemaHHbIe
KOMHCCHH NOCJIe BTOPO# MHPOBOH BOMHBI HEPEAKO ObLIM BbIHYXIEHBI paCCMATPUBATD

S 31y pyskumu MOryT BKIIOYATS, HanpuMep, aIMHHUCTPATHBHOE PYKOBOACTBO YaCTHLIM

cexTopoM. Eciu eie MOXHO CIIOPUTB O TOM, SIBJIAETCA JIH TAKOE PYKOBOACTBO HAPYIIEHHEM
MEXIYHapOOHOro 00A3aTeNbCTBa, TO COBEPHUIEHHO OYEBHAHO, YTO OHO MOXET ObITh NPHUCBOEHO
rocynapctBy. Cwm., Hanpumep, G.A.T.T., Japan - Trade in Semi-conductors, Panel Report of
24 March 1988, paras. 110-111;, W.T.O,, Japan - Measures affecting Consumer Photographic
Film and Paper, Panel Report WT/DS44, paras. 10.12-10.16.

16 Cwm. crateio 3 1 KOMMEHTapHii.

"7 Cm., Hanpumep, pemenus Esponeiickoro cyna no npasam denoseka B the Swedish Engine
Drivers’ Union Case, E.C.H.R., Series A, No. 20 (1976), at p. 14; u B Schmidt and Dahlistrom,
E.C.HR., Series A, No. 21 (1976), at p. 15.

8 HeorHocuMmocTb KIaCCHUKALMK AEAHUI rOCYAapCTBEHHBIX OPraHOB KakK iure imperii Hiu
lure gestionis Oblia oTMeYeHa MHOrHMH wieHaMH LIlecToro KOMHMTeTa B OTBET Ha KOHKDPETHbIIA
BOTIpoc co cropoHsl Komuccun: oM. Jloxnad Komuccuu mexcoynapoonozo npaea... 1998 200
(A/53/10), para. 35.
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NOBEACHHE BTOPOCTENEHHBIX OPraHoB rocyapCcTBa, HaAlMPUMEpP YIPaBIAIOIIHX HMYLIIECTBOM
NIPOTHBHHKA, M3POB H COTPYAHHKOB ITOJIHLIUH, H [TPH 3TOM IOCIENOBATENABHO Kaanmbnunposann

IesTHUs TAKMX JIHIl B Ka4€CTBE AesHuii rocynapersa’’®.

8)  AnanoruyHbIM 06pa3’OM NMPHHLMI, 3aKPEIUIEHHBIA B CTaThe 4, B paBHO# CTENEHH
PacnpoCTPaHAETCH KaK Ha OpraHbl HEHTPaJIbHOM BJIaCTH, TaK M HA PerHOHAJIbHbIE M MECTHBIE
OpraHpl. JTOT MPUHIMN NPH3HAH YKe AaBHO. Tak, HanpuMep, B CBA3HM C JEJIOM O HACIEOHUKAX
2epyoza de I'uza utano-ppaHUy3CKas COTJIACUTENbHAA KOMUCCHS 3asBIIA ClEAyIONIee:

"Jlnst uenei MPUHATUS PELIEHHs MO HACTOALIEMY A€y He HMeeT 3HaUEeHHMs, YTO yKa3 OT
29 aBrycra 1947 rona 6bi1 H3AaH HE UTANBAHCKUM FOCYAAPCTBOM, a 06nacTbio Curmmus.
60 uTanbaHCKOE roCy1apcTBO HECET OTBETCTBEHHOCTD 3@ BBINOJIHEHHE MHPHOTO
norosopa naxe 3a CHLMINIO, HECMOTPS Ha ABTOHOMMIO, NPENOCTABICHHYIO NIOCNEeNH el BO
BHYTPEHHHMX OTHOLIEHHAX COTJIACHO My6muunomy npasy Hraneauckoii PecryGmuxu"'?°.

ITOT npUHUMM GBI PEIIMTENLHO NOANEPKAH H B X0ze paboTsl no noaroroske k Kondeperuuu
1930 rosa no koguduKauMy MexIyHapOaHOTO npasa. [IpaBuTeNLCTBAM GBLT KOHKPETHO 3a/1aH
BOMPOC, OTBEYaeT JIK rOCYAapCTBO "3a NCHCTBUA MM 6e3neiiCTBHE OPraHOB, OCYLUECTBIAIOIIHX
roCylapCTBeHHble GYHKIMM 3aKOHOAATENLHOTO HiIH MCMIOJHUTENILHOTO XapakTepa (KOMMYH,

npoBuHuMii 1 T.4.)". Bce oTBeTM nonoxuTensHo 2!

9)  na ueneit craTeu 4 HE MMEET 3HAYEHWA, SBJIAETCS JIM COOTBETCTBYIOLIAs
AIMHHHCTPAaTHBHO-TEPPUTOPHANIBHAS €IMHMLIA COCTABHOI YacThiO deaepaTHBHOIO rocynapcrsa
MM OCOOBIM aBTOHOMHBIM PaifOHOM, PaBHO KaK H TO, [IO3BOJIAET J1M BHYTPUIOCY1apCTBEHHOE

19 Cwm., nanpumep, the Currie case, UN RIAA., vol. XIV, p. 21 (1954), at p. 24; Dispute

concerning the interpretation of article 79 of the Italian Peace Treaty, UN RIAA, vol. X111,

p- 389 (1955), at pp. 431-432; Mossé case, ibid., vol. XIII, p. 486 (1953), at pp. 492-493. Bounee
panHue pewenus cM. the Roper case, UN RIAA., vol. 1V, p. 145 (1927); Massey, Ibid., vol. IV,
p. 155 (1927); ibid. Way, vol. IV, p. 391 (1928), at p. 400, Baldwin, UN RIAA, vol. VL. p. 328
(1933). Cp. Taoke paccMOTpeHNE BONPOCA O PEKBU3HLIMU TIPeanpusTus Mopom [Tanepmo B
Elettronica Sicula S.p.A. (ELSI), 1.C.J. Reports 1989, p. 15, e.g. at p. 50, para. 70.

120 UN RIAA, vol. X111, p. 150 (1951), at p. 161. Bonee paHHHe pewieHus CM., HapuMep, the
Pieri Dominique and Co. case, UN RIAA, vol. X, p. 139 (1905), at 156.

21 League of Nations, Conference for the Codification of International Law, Bases of
Discussion for the Conference drawn up by the Preparatory Committee, Vol. II1: Responsibility
of States for Damage caused in their Territory to the Person or Property of Foreigners

(Doc. C.75.M.69.1929.V.), p. 90, Supplement to Vol. Ill: Replies made by the Governments to
the Schedule of Points: Replies of Canada and the United States of America

(Doc. C.75(a).M.69(a). 1929.V), pp. 3, 18.
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NPaBO JAHHOTO rocyAapcTBa (eaepaibHOMY MapaMeHTy NMPUHYXKAATh AAMHHHCTPATHBHO-
TEPPUTOPHANIBHYIO €IMHHUILY B COCTaBE NOCYAAPCTBA K BIMOJHEHHIO MEXAYHAPOIHBIX
o6s3arenscTB rocynapersa. IlepBbiM B CepuH pelieHMi O JAHHOMY BOIIPOCY ObLIO peleHne
no neny Mormuxo'*. B pemennun no neny [eaia Mekcukaso-ppaHUy3CKas KOMHCCHS T10
PacCMOTPEHHIO B3aMMHBIX MPETeH3UH NOATBEPANIA "IPHHIMI MEXAYHaPOOHON
OTBETCTBEHHOCTH. .. (eepaTHBHOIO roCyAapCTBa 3a BCE ACHCTBUS €r0 OTEIbHbIX LITATOB,
Jarolye MOBOA AJIsl NPETEeH3’it CO CTOPOHBI HHOCTPAaHHBIX roCyAapcTB" H 0C060 OTMETHIIA, YTO
TaKyI0 OTBETCTBEHHOCTH "HEJb3si OTPHLATS, AaXe eclH (enepanbHas KOHCTUTYIIHA HE
npenycMaTpUBaeT NpaBa LEHTPaJIbHOIO NPaBHTENLCTBA OCYIECTBIIATL KOHTPOJIb 32 AEHCTBUAMU
OTAENBHBIX IITATOB KWK TPeOGOBATh OT HUX COOMONEHHA HOPM MEXIYHAPOAHOrO npasa"'®.
C Tex nop 3Ta HOPMa MOCIEAOBATENILHO NPUMEHAeTCs. Tak, HanpuMep, B CBA3M C HENIOM

Jlazpanoa Mexaynapoansir Cyn 3asBun:

"IIpuHUMas BO BHMMaHHUE, YTO MEXAyHapOAHas OTBETCTBEHHOCTb rOCyAapCTBa
BO3HHKAET B pe3yJibTaTe ACHCTBUI B 3TOM rOCYAapCTBE KOMITETEHTHBIX OPraHOB U
BJIACTEM, KAKOBLIMHU Obl OHM HU ObLIK; TMPUHMMas BO BHHMaHue, 4To CoeHeHHbIE
IIITaThl JOJDKHBI IPUHATD JIHOObIe UMEIOIIMECS B MX PAaCTIOPA)KEHHH MEPBI s
obecnieueHus Toro, utoOsl Bansrep Jlarpann He OblUT Ka3HEH 1O NPHHATHA
OKOHYATEJIbHOIr'O PELIEHUA B XOZ€ JJaHHOTO CyneOHOoro pasouparenpCTBa; NPUHUMAst BO
BHMMAaHHE, YTO COrIaCHO MHGOpMaLHH, KoTopoii pacrosnaraet Cyz, OCylIECTBIEHHE MEp,
YKa3aHHBIX B HACTOSILIEM [IOCTAHOBJIEHUH, OTHOCHTCS K IOPHCAMKLIMHM rybepHaTopa
ApH30HbI, NPUHHAMAs BO BHUMaHHUe, 4TO npasuTenbcTBo CoenuHeHHbix [llTaToB
COOTBETCTBEHHO 0053aHO MPENPOBOANTH HACTOALIEE NOCTAHOBJICHHE BBILICYTIOMAHYTOMY
ry6epHaTopy; NMpUHHMas BO BHUMAHHMeE, YTO rybepHaTop ApH30HEI 00s3aH NeACTBOBATH B

124
COOTBETCTBMH C MEXIYHApOAHBIMH 0Osi3atenscTBamu Coenunentbx Hlratos ... " .

122 Cm. Moore, International Arbitrations, vol. 11, p. 1421 (1875), at p. 1440. Cm. Takxke

De Brissot and others, Moore, International Arbitrations, vol. I11, pp. 2967 (1855), at

pp. 2970-2971; Pieri Dominique and Co., UN RIAA, vol. X, p. 139 (1905), at pp. 156-157,
Davy case, UN RIAA, vol. IX, p. 467 (1903), at p. 468; Janes case, UN RIAA, vol. IV, p. 82
(1925), at p. 86; Swinney, ibid., vol. IV, p. 98 (1925), at p. 101, Quintanilla, ibid,, vol. IV,

p. 101 (1925), at p. 103, Youmans, ibid., vol. IV, p. 110 (1925), at p. 116, Mallén, ibid., vol. 1V,
p. 173 (1925), at p. 177, Venable, ibid,, vol. IV, p. 218 (1925), at p. 230, Tribolet, ibid., vol. IV,
p. 598 (1925), at p. 601.

123 UN RIAA, vol. V., p. 534 (1929), at p. 536.

124 LaGrand (Germany v. United States of America), Provisional Measures, 1.C.J. Reports

1999, p. 9, at p. 16, para 28. Cwm. Takxke nocraHosneHue ot 27 uons 2001 roxa, myHkr 81.
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10) O60CHOBaHHOCTH TaKO# MO3ULMH MOAKpENAeTCs TeM GaKToM, YTO peaepaTHBHbIE
rocyapcTBa 3HaYMTENILHO OTJIMYAKOTCA IPYT OT APYyra Mo CBOEMY YCTPONCTBY M pa3fieIeHHIO
BJIacTel ¥ 4TO B OONBLIMHCTBE Clly4aeB BXOJALIME B MX COCTaB aAMMHHCTPATHBHO-
TEePPUTOPHANIbHBIE €AMHULIBI HE 00/1a1at0T OTAENBHOM (XOTA Obl 1 OrpaHH4YEHHO)
NpaBoCyOBEKTHOCTBIO WM TPaBOM 3aKJII0UaTh MEXIYHapPOAHBIE JOTOBOPS. B Tex ciydasx,
Korna cyObekT enepauny BpaBe CAMOCTOATENbHO 3aKJIIOUaTh MEXIYHAPOLHBIE
COrJaleHus >, Ipyras CTOPOHA BIIOJTHE MOXKET MOMTH HA TO, YTOGHI B ClTy4ae HAPYLICHHS
COrJIallleHUs] OrPaHH4HTBCA NMPENbABICHHEM NPETEH3UM TONIBKO JAHHOMY CyObekTy. B sTom
clly4ae He BO3HHMKAET OTBETCTBEHHOCTH (elepaTHBHOIO rOCyAapCTBa U HACTOAILME CTaThH
HenpHMeHUMBL. KpoMe Toro, 0TBeTCTBEHHOCTD (peaepaTHBHOrO rocyaapcTaa no
MEXIyHapOJHOMY HOTrOBOPY MOXeET ObITh OrpaHH4€Ha CChUIKON Ha (emepaTUBHOE YCTPOUCTBO
aToro rocynapctea'?®. Takas oroBopka SBIS€TCS, GE3YCIOBHO, HCKITIOUYEHNEM H3 OBLIEro
NpaBUJIa ¥ BO3MOJXKHA JIMLIb B OTHOLIEHHUAX MEXy FOCyAapCTBAMM - YYaCTHUKAMH
MEXAyHapOLHOrO JOrOBOPa M MPHUMEHHUTEBHO K BOIIPOCAM, PEryIHpYeMbIM TAKHM JOTOBOPOM.
Ona peiictByer B crity npuHuMna lex specialis, 0 KOTOpoM HzeT peys B cTaTbe S5.

11) B nyHkre 2 roBopurcs 06 OTHOCHMOCTH BHYTPUIOCYJapCTBEHHOIO TIpaBa NpH
OnpeneseHHH CTaTyca TOroO WM MHOTO OpraHa Kak opraHa rocyaapcrsa. B Tex caywasx, korma
kakoe-nu60 o6paszoBaHue Ki1accHPULUHMPYyeTCs Kak OpraH COrJIaCHO BHYTPUIOCYAapCTBEHHOMY
npaBy, HUKAKWX TPyJHOCTEH He BO3HMKaeT. BMecTe ¢ TeM cchbliika Ha BHYTPHIOCYAAPCTBEHHOE
MPaBO NPH ONPENENCHHH CTaTyCa TEX MM HHbIX OPraHOB KaK OPraHOB rOCyAapCTBa ABISAETCS
HENOCTATO4YHOM. B HEKOTOPBIX CHCTEMAX CTaTyC M PYHKUUH pa3sauyHbIX 0Opa3zoBaHHil
OMNpPENeNAOTCA HE TONbKO 3aKOHOM, HO U NPAKTHUKOM, M CCHLIKA JIMIIb Ha
BHYTPHIOCYAapPCTBEHHOE IPABO MOXKET BBECTH B 3a0nyxxaeHHe. Bo BHYTpUrocyaapcTBEHHOM
IpaBe MOI'yT OTCYTCTBOBATb HCUYEPNBIBAIOLINE MK BOOOLIE KaKue-IHOO MOIOXKEHHUS,
OMpefieNAIOLIME, KAKHE CYyOBEKTBI HMEIOT CTaTyC "opraHoB". B Takux cirydasx
BHYTPHIOCYAapCTBEHHOE IIPABO caMo 1o cebe He Oyner naBaTh OTBETa Ha BONPOC O TOM, KaK
clenyeT KIacCH(pULMPOBaTh TO WIH HHOE 00pa3oBaHHe, U BCe OyeT 3aBHCETh OT NOJTHOMOYHIA
3TOro 0Opa3oBaHMs U €ro MOJIOXKEHUS 110 OTHOLIEHHIO K IPYTUM CTPYKTYPaM B COOTBETCTBHH C
3TuM npasoM. Ho naxe ecau BO BHyTpeHHeM npase u OyneT npeaycMoTpeHa Takas
KnaccuduKanus, caM TEPMHH "OpraH" MOXeT HMETh He TO IUMPOKOE 3HA4YEHHE, KOTOPOE OH
MMeET COrNIacHo cratbe 4. Tak, HanpuUMep, B HEKOTOPbIX NIPABOBBIX CUCTEMAaX TEPMUH
“NMPaBUTENLCTBO" 03HAYAET JIMIID OPraHbl YIIpaBieHHs BbICLIErO YPOBHs (IJ1aBa rocyapcTBa,
kabuHeT MMHHCTPOB M T.I.). B Apyrux cucremax ocobrlil cTaTyc, HE3aBUCHMBIIL OT
HCIOJHUTEIbHOM BIAaCTH, MMEET MOJIMLUA, HO 3TO He 03HA4aeT, YTO AJiA Lenei

125 Cw., Hanpumep, cratbu 56 (3) u 173 (3) Koncruryuunu IIseitnapckoit Kondenepauun,

18 anpensa 1999 rona.
126 Cm., Hanpumep, Konsenuuio 06 oxpane BCEMUPHOTO KyJIbTYPHOTO U IPUPOIHOTO
Hacnenus, ITapux, United Nations, Treaty Series., vol. 1037, p. 151, art. 34.
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ME>KIyHApPOIHOTO MPaBa OHA HE ABJIAETCA OPraHOM rocyapcTsa’> . IT03TOMy FOCYAapCTBO He
MOX€T YKJIOHUTBCS OT OTBETCTBEHHOCTH 34 NOBeAeHHe CyObeKTa, KOTOPLIH JeHCTBYeT B
Ka4yeCcTBe OJXHOIO U3 €ro OpraHoB, JIMIUb HA TOM OCHOBAHMH, YTO OH He UMEET CTaTyca "opraHa"
COIJIACHO €ro BHYTPHIOCYapCTBEHHOMY NpaBy. 3T0 obecrneuynBaeTcs 3a CHET HCIIONb30BAHHUA B
NyHKTe 2 coBa "BKiro4aer”.

12) Tepmun "nuuo unu o6pasoBanue”, UCMONb3yEMBIii B IMMYHKTE 2 CTaTbU 4, a TaIOKE B
CTaThaX S U 7, UMEET LIMPOKOE 3HAUEHHE U OXBATHIBAET JMHOOBIX PU3HIECKUX U IOPHUANYECKHX
JIMLI, B TOM YHCJIE OTAENbHBIX AODKHOCTHBIX JIMLL, AENAPTAMEHTDI, KOMHCCHH H ApYyrue
CTPYKTYpbI, OCYLIECTBIIAIOIINE FOCYAapCTBEHHYIO BiacTh. Tepmun "oOpasosanue”
HCNOJIB3YETCS B TOM € CMbBICIE, 4TO U B MPOEKTE CTaTeH O FOPHCANKIIHOHHBIX HMMYHHUTETaX

rocyapcTB M uX COOCTBEHHOCTH, KOTOPbI# Obl1 MpUHAT B 1991 ro,uym.

13) XOTH U3N0XKEHHDIi B CTaThe 4 IPUHLMII ABJIAETCA ACHBIM M GECCIIOPHBIM, MPH €ro
NPHMEHEHNH MOTYT BO3HHKHYTb ONpeesieHHble TPyAHOCTH. OnHO#M U3 TakuX TPyAHOCTEM
SIBJIAETCS ONpEeAEesIeHNe TOro, ACHCTBYET JIM JINLIO, ABJIAIOLIEECs OPraHOM roCyaapcTBa, B
KauecTBe TAKOBOTO. B AaHHOM ciiydae He BaXKHO, YTO 3TO JIHLO MOXET MMETh CKPBITHIE HITH
HelpaBOMEPHBIE MOTHBBI H MOXKET 3JI0YNoTpeONsATh NrOCYAapCTBEHHOM BNAacThi0. Eciu Takoe
JIMLIO SABHO AEHCTBYET B OGHLIMANIEHOM Ka4eCTBE WM NMOJ NPUKPLITUEM NPEAOCTABIECHHBIX EMY
MOJIHOMOYHH, €ro AeicTBUA NPUCBANUBAKOTCA rocyaapcTsy. B npakTuke MexXIyHapOAHBIX
apOUTPaXXHbIX CYAOB MPOBOAMTCS YETKOE Pa3sIMuHe MEXAY HECAHKLIMOHHPOBAHHLIM
noBeJeHHEM rOCYIapCTBEHHOIO OpraHa H ero cyry6o yactHeiM nosenesuem. Hanpumep, B
pewienun no aeny Mannena (1927 ron) AMEpUKAHO-MEKCHKAHCKas KOMUCCHS 1O PACCMOTPEHHIO
B3aHMHBIX [IPETEH3UH YYUTHIBaANIA, BO-TIEPBLIX, NESHHE JOJDKHOCTHOIO JIMLIA, COBEPIIEHHOE UM B
JIMHHOM KaueCTBe, H, BO-BTOPLIX, APYroe A€ HUE 3TOrO XKe JIMLA, COBEPLICHHOE UM B
ouLHaIBEHOM KaYeCTBE, XOTA H C NPEBbIIEHHEM CBOHX nomomoqnﬁm. ITpu 3Tom nocnenHee
nestHue GbUIO IPHCBOEHO rOCYAapCTBY, a nepBoe - HeT. B dene Kapa Mekcuxano-(panuy3ckas
KOMHCCHA M0 PACCMOTPEHHIO B3aMMHBIX IPETEH3HH HCKIIIOYaJia OTBETCTBEHHOCTD JIMIIb B TEX
CNy4asix, KOrza "nesHue He ObUIO CBS3aHO C HCHOJNHEHNEM OQHLUMANLHBIX QyHKLMH U 6bLIO

’

127 Cwm., nanpumep, the Church of Scientology case in the German Bundesgerichtshof,

Judgment of 26 September 1978, VI ZR 267/76, NJ.W. 1979, p. 1101; LL.R,, vol. 65. p. 193,
Propend Finance Pty. Ltd. v. Sing, (1997) LL.R., vol. 111, p. 611 (C.A,, England). Xors 3T1
[eJla Kacanuch MMMYHUTETa FOCYAapCTBa, TOT )K€ MPHHLHUI IPUMEHAETCS U B OTHOLUEHHHU
OTBETCTBEHHOCTH FOCYIapCTB.

28 Yearbook... 1991, vol. II, Part Two, pp. 14-18.

129 UNRIAA., vol. IV, p. 173 (1927), at p. 175.
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¢aKTHYEeCKH MPOCTO AEAHHEM YaCTHOTO muua"*®, Cyry6o yacTHOE noBeeHUe He CeyeT
MyTaTh C NOBEAEHMEM OpraHa, PyHKLHOHUPYIOLIETO B Ka4€CTBE TAKOBOrO, HO AEHCTBYIOIEro
ultra vires M B HapyllleHHe HOPM, PeTyJIHPYIOIIHX €ro AEATENbHOCTE. B nocnennem ciysae
OpraH CUMTAeTCH AEHCTBYIOLMM OT HMEHH rOCyapcTBa (3TOT NPUHLMIT 3aKPETLIEH B CTaThe 3
TTpu NpUMEHEHHH JaHHOrO KPUTEPHA KKAbIH Ciryuaid, 6e3ycnoBHO, cliefyeT pacCMaTpuBaTh C

y4ETOM KOHKPETHBIX aKTOB U OOCTOATENLCTB.
Cratban §

MoBeaenne JUU HIH 00pa3oBaHHH, OCYMECTBIASIOMIMX JIEMEHTDI
rocyAapcTBeHHOH BJACTH

INosenenume nuua UM 0OpPa3OBaHHUA, HE SBIAIOLIErOCs OPraHOM rocyaapcTsa B
COOTBETCTBHH CO CTaTbeil 4, HO YIIOTHOMOYEHHOTO NPAaBOM 3TOr0 roCyAapcTBa
OCYIIECTBIIATh 3/IEMEHTHI FOCYAAPCTBEHHOM BJIACTH, PACCMAaTPUBAETCA KaK [AeSHHE 3TOro
roCyAapcTBa M0 MEXAyHapOAHOMY NPABY, MPH YCIOBHH YTO B JAHHOM Clly4ae 3TO JULO
uny o6pasoBaHUE AEHCTBYET B 3TOM KayecTBe.

Kommenrapuit

1) Crarbs 5 kacaercs IPUCBOEHHS rOCYAPCTBY NMOBEACHHS OPraHOB, KOTOPbIE He ABIAIOTCS
OpraHaMH rocyapcTsa 110 CMBICHTY CTaThbH 4, HO TEM HE MEHEE YIIOJIHOMOYEHb! OCYILECTBIIATh
roCyIapCTBEHHYIO BiacTb. CTaTbs y4HTHIBAET NONyYaoumui Bce 6osee mwupoxoe
pacrnpocTpaHeHue (peHOMEH NOyroCyAapCTBEHHBIX OPraHOB, OCYIUECTBISIOLINX 3IEMEHThI
rOCyAapCTBEHHOM BIIACTH BMECTO rOCYHapCTBEHHBIX OPTraHoOB, a TaKXkKe Cly4au, Koraa
NPUBATH3HPOBAHHbIE FTOCYAAPCTBEHHEIE KOPIIOPALMHM COXPAHSIOT OMNpe/eeHHble
roCyaapCTBEHHbIE WM peryiupyomue GyHKUmH.

2)  O6muii TepMuH "06pa3oBaHKe" ‘OXBATHIBAET LIMPOKHI KPYT CyOBEKTOB, KOTODBIE,

e Byaydm rocyAapCTBEHHBIMH OpraHaMH, MOTYT ObITh YIIOJIHOMOYEHBI IPAaBOM FrOCyAapCcTBa
OCYLIECTBJIATH 3IEMEHThI FOCYAapCTBEHHOM BaacTH. K uucny takux cy6bekros Moryt
OTHOCHTLCA FOCYIaPCTBEHHbIE KOPIOPALMH, MOJyroCyAapCTBEHHbIE CTPYKTYPHI,
roCYNapCTBEHHBIE YUPEKACHHS Pa3IHIHOrO POA U JaXe, B HEKOTOPBIX 0COOBIX Ciydasx,

130 N RIAA., vol. V, p. 516 (1929), at p. 531. Cwm. Taioke the Bensley case (1850), in Moore
International Arbitrations, vol. 111, p. 3018 ("GecnpuunHHOe npaBoHapymenne 6e3 kakoro-nmbo
O}HMLMANLHOTO NPUKPLITHS K BHE BCAKOM CBA3H C €ro OHLUHMANTLHBIMH 0643aHHOCTAMH");
Castelains, Moore, International Arbitrations, vol. I1I, pp. 2999 (1880). Cm. Taxke craThto 7

1 KOMMEHTapHil.

131 Cm. ke myHKT 7 KOMMEHTApHA K CTaThe 7.
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4aCTHLIE KOMIAHUH, NPH YCJIOBUM, YTO B K&XKIOM KOHKPETHOM CIy4ae OHH YITOJHOMOYEHbI
TIpaBOM IrOCYAapCTBa OCYIIECTBIATh QYHKLMH rOCYyAapCTBEHHOIO XapakTepa, 06bIMHO
OCYLIECTBJIIEMbIE rOCYIapPCTBEHHBIMM OPraHaMH, U MX NOBEeJEHHe CBA3aHO C OCYLIECTBIEHHEM
COOTBETCTBYIOLIMX NMONHOMOYHMHA. Tak, HanpuMep, B HEKOTOPBIX CTPaHAX K OXPaHe TIOPEM
MOTYT NPMBIICKATHCS YaCTHBIE OXPAHHBIE AT€HTCTBA, KOTOPLIE B 3TOM KaYECTBE MOTYT
OCYLIECTBJIATH rOCYyJapCTBEHHBIE NTOJIHOMOUMA, CBA3aHHBIE C COMIEPXKAHMEM N0 CTPaXeil 1
KOHTPOJIEM 32 COOMIOIEHHEM PEXHMA B COOTBETCTBHH C NPUIOBOPOM CyZIa HIIH TIOPEMHbIM
ycraBoM. Hexoropsle noiHOMOYHS, CBA3aHHBIE C UMMHIPALMOHHBIM HJIH CAHUTAPHBIM
KOHTPOJIEM, MOTYT ObITb AENETHPOBAHBI YACTHLIM HJIM FOCYaPCTBEHHBIM ABHAKOMITAHHUSIM.

B onxom u3 nen, paccmatpusasumxcst TpubyHanoM ro paccMOTPEHHIO PETEH3UI MEXTY
Hpanom u Coenunennpivu Illtatamu, GurypupoBan co3gaHHbIi rocy1apCTBOM HE3aBUCHMbII
onn, pacnopsvkaBlIMHCA B GIArOTBOPUTEINBHBIX LIEMAX U NIOX CTPOTHM TOCYAaPCTBEHHBIM
KOHTPOJIEM NPENOCTABJIECHHBIM €My HMYLIECTBOM; TOJHOMOYHSA 3TOr0 QOHAA BKJIKOYAH, B
4aCTHOCTH, OTIpeZieNIeHHe NMYILECTBA, roaaexauero koHpuckauun. C y4eroM Bcex
obcrosrenscrs nena TpubyHan onpenenun, 910 3TOT GOHA ABJANCA FOCYAAPCTBEHHBIM, 2 HE
4acCTHbIM 00pa3sOBaHMEM M TIOTOMY Ha HETO PacmpoCTpaHseTcs opucaukius Tpubynana;

B 4aCTH YNPaBJICHUA SKCIIPONIPUMPOBAHHBIM HMYLIECTBOM OH B OOOM Cliydae noanagan 6ut
non neficTeUe craThy 52,

3)  Knaccudukarms Toro uian #HOro o6paszoBaHus, Kak rocyJapCTBEHHOIO HJIH YaCTHOTO
COTJIaCHO KPUTEPUSAM TOH HITH HHOM NMPABOBOH CHCTEMBI, CTENEHb YYaCTHA FOCYAapCTBa B €ro
Kanurane unm, B 60j1ee LIMPOKOM CMBICIIE, B €r0 aKTHBAX, & TAKXKE TOT BaKT, YTO OHO He
SABJIIETCA OOBEKTOM KOHTPOJIS CO CTOPOHBI MCIIOJMHHTENBHOM BIACTH, HE ABJISAIOTCS
ONpenensOWMMH KPUTEPUSAMM s LieJIei IPUCBOEHHSA rOCyaapCTBY MOBEAEHHUS 3TOrO
ofpasoBanus. BMECTO HUX B CTaThe S BbIAEIAETCS AEHCTBUTENLHO O6IIAs YepTa BCEX TAKUX
00pa3oBaHuii - a UMEHHO TO, YTO OHM YIIOJHOMOYEHBI, ITYCThb NaXKe U B OrPAHHYEHHON CTENeH!
1 B KOHKPETHOM KOHTEKCTE, OCYIIECTBIIATh ONPENENEHHbIE 3IEMEHThI FOCYAaPCTBEHHOM BIACTH.

4)  XoTs NoJyrocynapcTBeHHble 06pa3soBaHKs MOXHO PaCCMAaTPHBAThL KAK CPaBHUTEILHO
HOBOE€ ABJIEHHE, NPUHLMII, 3aKPETUIEHHbIA B CTaThe 5, MPU3HAH yXe JOBOJbHO NaBHO. Tak,
Hanpumep, oTse4as Ha npockdy INoarorosurensHoro xomurera Kondepenuuu no
koaudukauuu 1930 rona o npegocrasieHHH HHYOPMALIMH, HEKOTOPBIE IPABUTE/BCTBA
PELIMTENBHO BbICKA3JIMCh 38 MPUCBOEHHE rOCYAapCTBY NOBENEHUS HE3aBHCHMBIX CyOBEKTOB,
OCYLIECTBJIAIOIIUX FOCYIaPCTBEHHBIE PYHKUMN aMUHHUCTPATUBHOIO WJIM 3aKOHOAATEIbHOTO
xapaxkrepa. IlpaBurenncTBo I'epMaHuy, HarpuMep, 3asBHIIO, YTO:

Y2 Hyatt International Corporation v. Government of the Islamic Republic of Iran (1985) 9

Iran-U.S.C.T.R. 72, at pp. 88-94.
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"MPUHLIMIBL, PEryJIMPYIOLHEe OTBETCTBEHHOCTb rOCYAapCTBa 3a ACHCTBUSA €ro OpraHoB, B
paBHO# CTENEHH NMPUMEHUMBI M B TOM CJIy4ae, KOrja rocyapCTBeHHbIE QYHKLIMH,
HanpuMep QyHKLUM MOJMLHH B TOM HIIH HHOM paiOHe, OCYIIECTBIAIOTCS KaKHMHU-JIH00
cyObeKTaMH B CHIY IeJIETHPOBAHHBIX UM NOJHOMOYMH. C TOUKH 3peHus
MEXAYHApOJHOro NpaBa HEBAXXHO, BBITIOJIHAET JIM TOCYJIapCTBO MOJNHLEHCKHE GYHKLIH B
NAHHOM paiioHe CHJIaMH CBOe# cOOCTBEHHOH MONMHULIMH WIH C IPUBIEYEHHEM, B Goblieid

. 133
WJIM MEHbIUEH CTEeNEHH, aBTOHOMHbBIX CTPYKTYp" .

C yuerom 31oro IToAroToBUTENLHBINH KOMUTET [TOATOTOBMJI CIEAYIOLIYIO "OCHOBY AJIA
obcyxnenus”, xora y Tperbero komurera KondepeHimu 1 He XBaTUIO BpeMeHH I ee
paccMOTpPEHHUA:

"T"ocynapcTBO HECET OTBETCTBEHHOCTS 32 yLIEpO, NPUYHMHEHHBIH MHOCTPAHLLY B
pe3ynbTaTe AeHCTBUI MM Oe3eACTBHA TaKMX... aBBTOHOMHBIX YYPEXKAEHHI, KOTOphIE
OCYLIECTBJISIOT rOCYyAapCTBEHHbIE (PYHKLUHM 3aKOHOAATEILHOIO HIIK aIMHHUCTPATHBHOTO
XapakTepa, €ClIi TaKue JeicTBUS wiu Oe3aelicTBie NPOTHBOPEUAT MEXAYHAPOAHBIM
obs3aTenbCTBaM 3TOr0 rocyaapersa .

5)  OcHoBaHMeM st NPUCBOEHUA TOCYAAPCTBY 1O MEXAYHAPOLHOMY MPABY MOBEAEHHS
"monyrocynapcTBeHHbIX" 06pa3oBaHUH CIIYXHT TOT (DAKT, YTO B COOTBETCTBHHM C
BHYTPHIOCYAapCTBEHHBIM MPABOM Ha COOTBETCTBYIOLIEE 00pa3OBaHHE BO3JIOKEHO
OCYIIECTBJICHHE ONPEACICHHBIX 3JIEMEHTOB rOCYAapCTBEHHOK BiacTH. UToObl cuuTaThes
AesAHHEM rocyaapcTBa Uil Lenei MEXXIyHapOAHOH OTBETCTBEHHOCTH, MOBENEHUE TOTO MK
HHOro 06pa3oBaHHsA JOJKHO OBITh CBS3aHO C BHINOJIHEHHEM IOCYAAPCTBEHHBIX (YHKLMH, a He C
OCYHIECTBJIEHHEM APYroii YaCTHOH MJIH KOMMEPYECKOH NAEATENBHOCTH, KOTOPOii MOXKET
3aHMMAaThCA AaHHOe oOpa3zoBaHue. Tak, HanpuMep, NOBeJEHHE HKENE3HOAOPOKHON KOMIAHUH,
KOTOPOH AeAEerMpoBaHbl HEKOTOPBIE nonHueiickue GyHKUNH, OyIeT CUUTAThCA NETHUEM
rocyaapcTBa 1o MeXIYHapOAHOMY NPaBy, €C/IH OHO CBA3aHO C OCYIECTBJIEHHEM TaKHX
dyHKUMii, 1 He OyAeT CUNTATLCA TAKOBHIM, €CITH OHO CBA3AHO C JPYroii AEATENLHOCTHIO
(nanpumep, ¢ mpopaxei OGUIETOB WM 3aKYNKOH NMOABIKHOTO COCTABa).

133 League of Nations, Conference for the Codification of International Law, Bases of

Discussion for the Conference drawn up by the Preparatory Committee, Vol. III: Responsibility
of States for Damage caused in their Territory to the Person or Property of Foreigners

(Doc. C.75.M.69.1929.V ), p. 90. Ilpasurenscreo ['epMaHHH OTMETHIIO, YTO 3TH 3aMEYaHHA
PacnpoCTPaHAIOTCS TakXKe Ha CIy4aH, KOraa "rocyaapCcTBO B BUIE MCKIIIOYEHMS BO3Iaraer
rocyaapCTBeHHbIe QYHKIMHU ¥ 0043aHHOCTH Ha YaCTHbIE OPraHHU3ALMH WK YIIOJHOMOYHBAET
TaKHe OPraHU3aLHH OCYLLECTBIIATH CyBEPEHHBIE NIPAaBa, HATIPUMED, Pa3peLlaeT YaCTHbIM
XKEJIE3HONOPOXKHBIM KOMIIAHMAM UMETh CBOY NOJIMLIEACKIE CHIIBL", TaM Xe.

B34 1bid, p. 92.
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6) B crarbe S He cTaBHTCA 3a/1a4a TOYHO ONPENENHTD NpeAeNbl "roCyJapCTBEHHOM BIacTH"
JUIA LeJIE MPUCBOEHHUS roCy1apcTBy noBeaeHus cybbrexra. CBepx H3BECTHBIX MPENENOB CMBICI,
BKJIAJIbIBa€Mbiii B NOHATHE "rOCYyIapCTBEHHBIN", 3aBUCUT OT KOHKPETHOTO 001IeCTBa, ero
UCTOpHH M Tpaguumit. [IpuyeM BaXXHO HE TONBLKO COAEpIKAHHE MOJHOMOYHMA, HO U TO, KAKUM
06pa3oM OHM BO3JIAralOTCA Ha TO WIH HHOE 00pasoBaHKe, B KaKHX LIEJIAX OHHM OCYILECTBIAIOTCS
U B KaKOM CTENEHH COOTBETCTBYIOLIee 06pa3oBaHue NMOAOTYETHO rOCYAApCTBY B CBA3H C HX
ocyuiecriaeHueM. Ilo cyTu nena peys uAeT O MPUMEHEHHH OOLIEro CTaHAapTa B Pa3IHYHBIX
CHTYaLHsAX.

7)  @opMyaHpPOBKaA CTAaThH 5 4ETKO OrpaHH4MBAET chepy ee npuMeHeHHs 00pa30BaHUAMH,
YNOJHOMOYEHHBIMH B COOTBETCTBHHM C BHYTPHIOCyAapPCTBEHHBIM IPaBOM OCYLIECTBIATD
rOCyZapCTBEHHYIO BJIacThb. Takue 06pa3oBaHus HEOOXOAMMO OTIHYATH OT 00pa3OBaHMUIA,
NEHCTBYIOIMX NOA PYKOBOACTBOM WM KOHTpOJEM rocynapcrsa (ctaTes 8), a Taxke OT
obpazoBaHuii wiy rpynm, Gepymux B CBOM PyKH BJIaCTh B OTCYTCTBHE MOCYAapPCTBEHHBIX
OpraHOB H B YCIIOBMSIX, TPeOYyIOIIMX OCYILECTBJIEHUs TaKkoi BnacTH (craThs 9). [lns uenei
cTaTh 5 0Opa3zoBaHHe CYMTAETCA OCYIECTBIIAIOIIMM rOCY1apCTBEHHYIO BJIaCTh, NaXe €CIH
OCYLIECTBJIEHHE TaKOM BJIACTH NPEATIONaraer AeHCTBHA N0 COOCTBEHHOMY YCMOTPEHHIO HITH
cBoboxny meiicTBUI, NOKa3bIBaTh, YTO TAKHE AEHCTBUA COBEPIIAIUCE IO KOHTPOJIEM
rocyaapcrBa, HeT Hukakoit HeobxomumocTH. C Apyroit CTOPOHBI, CTaThs 5 He
pacnpoCTpaHseTCs Ha CUTYaLHH, KOTrJa BHYTPHIOCYAapCTBEHHOE NPABO paspeliaeT Win
ONpaBIbIBAET TO MJIM HHOE NOBEAEHHE Ha TOM OCHOBAHHH, YTO OHO SBJIETCH CAMOMOMOLIBIO
HJIH caMOOGOPOHOH, T.€. KOrJja OHO JIeNIErHpyeT MpaBo Ha TO HJIM HHOE NOBEACHHE HITH
pa3pelnaer Takoe NOBEAECHHE rpakAaHaM MM pe3ufIeHTaM B LeloM. BHyTpurocynapcreeHHoe
MpaBoO AOJHKHO KOHKPETHO CaHKLIMOHHPOBAThb NOBEAEHHE, CBA3aHHOE C OCYLIECTBICHUEM
roCyZapCTBEHHO# BIACTH; NMPOCTOro pa3pellleHHs Ha OCYILECTBIECHHE TOH HITM MHOH
NesATeNbHOCTH B paMkax oblueit perlaMeHTaLyH O0IeCTBEHHOM )XU3HH HENOCTATOYHO.
ITosTomy B naHHOM ciy4yae pedb HIeT 00 y3k0ii KaTeropum.

Cratba 6

IHoBeaeHne OpraHoB, NPeAOCTABIEHHBIX B PACHOPSAKEHHE roCyJapCcTBa APYTHM
rocyAapcTBOM

IToBeneHue opraHa, MPeXOCTaBAEHHOIO B pacliOpsDKEHUE rOCyAapCcTBa ApYrHM
rocyapCTBOM, PacCCMaTPHBAETCA KaK JA€AHHE IIEPBOro roCyAapCTBa MO MEXAYHAPOXHOMY
NpaBy, €CJIH 3TOT OpraH AeHCTBYET B OCYIIIECTBIEHHE 3JIEMEHTOB rOCYyAapCTBEHHOM
BJIACTH TOTO FOCYAapCTBa, B PAaCMOPSIKEHHE KOTOPOrO OH MPENOCTABJIEH.
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KommenTapmii

1)  Crarba 6 Kacaercs Tex KOHKPETHBIX ¥ PEIIKMX CTy4aeB, KOIZia OpraHbl rocyiapcrsa
daxTHYECKH NPEAOCTABNAIOTCA B PAaCHOPsLHKEHHE APYroro rocyaapersa, ¢ TeMm 4106bI OHH MOTTIH
BPEMEHHO AEHCTBOBATh B HHTEPECAX H MO PYKOBOACTBOM 3TOrO rocy/1apcTaa. B raxmux
Cly4asx OpraH, MEPBOHAYANBHO ABJABIIMIACA OPraHOM OJIHOTO FOCYAApCTBA, NEHCTBYET
HCKJIIOYHTENBHO B HHTEPECaX ¥ OT HMEHH JIPYroro roCyiapcraa, v €ro roseaeHue
NPHCBAHBAETCS JTMIIb ITOMY MOC/IEAHEMY FOCyApCTBY.

2)  Cnopamu "IpenoCTaBIEHHOIO B PaCIIOPsXKEHHE" B CTaTbe 6 OTOBAPHBAETCS CYLUECTBEHHO
BaXKHOE YCJIOBHE IPHCBOEHUA 10 MEXIYHAPOAHOMY MPaBY MOBEACHUS COOTBETCTBYIOLIETO
Oprana NpHHHUMalOLWEMY, a He HampaesiowemMy rocyaapersy. IlonsTue oprana,
"NpENOCTAaBIEHHOTO B PacnopsikeHHe" MPUHMMAIOLIErO roCyAapCTBa, ABJACTCA CeUHANIbHBIM
NIOHATHEM, OAPa3yMEBAIOLINM, YTO 3TOT OPraH JEACTBYET C COracus, OT MMEHH H B LIE/AX
TIPHHUMAIOLIETO rocyAapcTBa. OH HE TOJBKO NODKEH ObITh Ha3HAUEH NS BBINOTHEHHSA
yHKUH, OTHOCALIMXCS K BEIEHUIO rOCYAapCTBa, B PACNOPsihkeHHe KOTOPOTO OH NPE0CTaBIIeH,
HO M JOJDKEH JefiCTBOBATh NPH BBINOJHEHHH 3THX QyHKIMI B Ka4€CTBE OHOM U3
COCTaBJMIOIIMX anmnapara 3TOro rocyJapcTsa U MoJl €ro HCKIOYHTENbHBIM YIIPABJICHHEM H
KOHTPOJIEM (2 He COTJIACHO YKa3aHUAM Hampaslsowero rocyaapcrsa). Takum obpasom,
cTaThsl 6 HE KacaeTcs Ciy4aeB OOBIMHOrO MEXroCcyaapCTBEHHOrO COTPYAHHYECTBA B PAMKax

TOro UM HHOTO MEXIYHApOJAHOr0 A0roBopa HNIH Ha HHOM OCHOB&HHH“S.

3) Tlpumepamu OpraHoB, KOTOpbl€ MOTYT TNOAMANATH MOA MOHATHE FOCYABPCTBEHHOIO OpraHa,
"MpenOCTaBIEHHOrO B PacHOPsKEHHE" Pyroro rocy1apcTea, MOTYT CIIY>KHTh NIOAPA3AENIEHUA
MEIMLIMHCKOM CTyxObl WK Apyrye MoApasieieHus, NepeaaBaeMble NMOA yIpaBIeHHE APYyTUX
CTpaH JU1Al OKa3aHUs TIOMOLIM B GOpbOe C IMUNEMHAMHU MM CTUXHAHBIMA OEACTBHAMM, HIH
CYZibH, HA3HAYAEMBIE B KOHKPETHBIX CIIy4asX JUis BbINONHEHNs QyHKIMMA CyAeOHBIX OpraHoB
ApYruX rocyaapcrs. Bmecte ¢ TeM CTaThs 6 HE paCnpOCTPAHACTCS HA CIly4an OKa3aHHUs
OpraHami OJHOIO roCyaapcTBa NOMOUIK APYrOMy rOCYAapCTBY Ha TepPHTOPHH NMOCNENHETO.
Tak, HanpuMep, BOOPY>XEHHbIE CHITBI OHOTO FOCYIAPCTBA MOTYT OBITh HanpaBJeHbI 1A
OKa3aHHs NIOMOILH APYrOMY FOCyZIapCTBY B OCYLIECTBJICHHE N1PaBa Ha KOJUIEKTHBHYIO
camM0060pOHyY MM B Ipyrux uemsx. Eciu Takue BOOpYXEHHbIE CHIIbI OCTAIOTCA MO
yIIpaBJIeHHEM HANPABJISIOLIEr0 rOCYAaPCTBA, OHH OCYLIECTBISIOT JJIEMEHTH TOCY1apCTBEHHOH

3% Tak, nanpumep, Anbanuu He 6bi10 nMpUcBoeHO nosexenue Hranuu, casaszanHoe ¢

OCYIIECTBJIEHHEM MO COraeHHI0 ¢ AnbGanueii monMueicknx GyHKUMIA N0 MPEeCeueHHo
HE3aKOHHOM MMMMrpaLuy Mopckum nytem: Xhavara & others v. Italy & Albania, Application
Nos. 39473-98, E.C.H.R,, decision of 11 January 2001. Hanportus, noseaenue Typuuu B
KOHTEKCTE TaMOXXeHHOro coto3a mexxny EC u Typumeii 6b110 npucsoeno Typuun: ecm. W.T.O,,
Turkey - Restrictions on Imports of Textile and Clothing Products, Panel Report, WI/DS34/R,
31 May 1999, paras. 9.33-9.44.
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BJIACTH 3TOTO rOCYAapCTBa, 4 HE IPMHKMAIOILErO roCyAapcTBa. BO3MOXKHbI TAKOKe CHTYaLIUH,
KOTZia OpraH O{HOToO rocynapcTsa Oyzer ACHCTBOBATh B COOTBETCTBHM C YKa3aHHSAMH,
HCXONANMH OAHOBPEMEHHO KaK OT €ro COOCTBEHHOrO roCy1apcTBa, Tak M OT APYroro
rOCYNapCTBa, MM KOTZa KaKoH-1M00 opraH OyAeT sBAATBCSH COBMECTHBIM OPTAHOM HECKOJbKHX
rocynapcTs. B 3toM ciyuae noseneHue Takoro oprana 6yneT CHHTATHCS, B COOTBETCTBHM C

APYrMMH CTaTbSAMH HAaCTOSIILEH rNIaBl, IOBeAeHHEM 060X rocynapcTs’>®,

4)  Taxum o6pa3oM, Wi Leneit CTaTby 6 ONIPENENAIOILEe 3HAUECHHE UMEET yCTaHOBJIEHHE
(GyHKLUHOHANBHO CBA3M MEXIY COOTBETCTBYIOLINM OPraHOM M aNapaToM WM BIACTHBIMH
NOJIHOMOYMAMH NpHUHUMaroLero rocyaapcrsa. Ilon nonsTe oprana, "npexoCTaBlIeHHOTO B
pacniopskeHHe" APYroro rocynapcTsa, He NOANAAAOT FOCYAAPCTBEHHbIE OpPraHbl,
HalnpasJisieMble B APYTHE OCYNapCTBa ISl JOCTHXKEHHS LeJieil HAIIPaBIIAIOLIEro roCyAapCTBa
WIH [aXe AJI8 JOCTHXEHH COBMECTHBIX LIENEH ¥ COXPAHAIOLIME MPH 3TOM CBOIO aBTOHOMHOCTD
H CTaTyC, HANPUMED Ha KYJbTYPHbIE, IUIIOMATHYECKHE M KOHCYJIbCKHE MUCCHH, OPraHH3al1H,
3aHHUMAIOLUMECA OKa3aHHEM UPe3BbIMAHHON WM ApYroH momoww, U T.4. M3 cdeprl neficTBus
CTaTbH 6 UCKIIOYAIOTCA TAKOKe CITyYau, KOraa QyHKUHH rocynapcTsa-"6eHepunuapus”
BBITIOJIHAKOTCA O€3 €ro cornacus, HanpuMep, KOra B YCIOBHSAX 3aBUCUMOCTH, TEPPHTOPHAIbHOM
OKKYNaLMH MIIH APYrHX MOAOOHBIX yCIOBHAX rOCYAapCTBO BHIHYXKIEHO OrPaHHYHTD WK
NPHOCTAHOBHUTH AATENbHOCTb CBOMX COOCTBEHHBIX OPraHOB, Pa3pELIHB B TOH MK HHOM
CTETleHH Ha CBOEH TEPPUTOPHH AeATENLHOCTL OPraHOB APYroro rocynapcrea’.

5)  Ects ele 1Ba ycnoBHs IPUMEHMMOCTH CTaThi 6. Bo-nepsbix, COOTBETCTBYIOLMH Oprax
AOKEH UMETh CTAaTyC roCylapCTBEHHOIO OpraHa HanpaBJIAIOIEro roCyAapcTsa; M, BO-BTOPBIX,
€ro NoBeeHHE NOJDKHO ObITh CBA3AHO C OCYIIECTBIICHHEM 3JIEMEHTOB IOCYJaPCTBEHHOMN BIACTH
NpUHUMAoIIEro rocynapersa. Ilepsoe U3 aTux ycnoBuit Hckouaer u3 chepsl aeiicTBIS
CTaThu 6 NOBeNeHHE 4ACTHBIX 0OpasoBaHuit U PU3HUECKUX MMLI, KOTOPbIE HUKOTA HE HMENTH U
HEe HMEIOT CTaTyCa roCy1apCTBEHHOrO OpraHa HanpaBJAoIero rocyaapersa. Takoro craTyca,
HaNpHUMep, KaK MPaBuJI0, HE HMEIOT 3KCNIEPThI U COBETHUKH, NIPENOCTABIISIEMbIE B PACTIOPSIKEHHE
ApYruX roCyfapCTB B paMKax MPOrpaMM TEXHHYECKOH nomory. COrlacHO BTOPOMY YCIIOBHIO
Opras, MPeNOCTaBJIEHHbIA B PACIIOPSHKEHHUE rOCYIaPCTBa APYrUM FOCYAapCTBOM, OJDKEH
"0eHCTBOBATD B OCYIIECTBJIEHHE SIEMEHTOB rOCy1apCTBEHHOI BiacTH" NPHHHMAIOLLEro
rocynapcrea. IloBenenue "3aMMCTBOBAHHOTO" OpraHa MoxeT 6bITh IIPHCBOEHO NPHHHUMAIOLIEMY
roCynapCTBy TOJILKO B TOM CJIy4ae, eC/i OHO CBA3aHO C OCYLIECTBIEHHEM IOCYAaPCTBEHHOI
BJIACTH 3TOrO rocynapcTsa. B oTimuue OT CiiyuaeB COBMECTHBIX HEHCTBHIi FOCYAapCTB B TAKHX

136 Cwm. TaKxke crathio 47 u KOMMEHTapHii.

7 OrsercTBEHHOCTH rOCYapCTBA 33 PYKOBONCTBO APYTHM IOCYIaPCTBOM H KOHTPONb Haz
HUM INpH COBEPLIEHHH IMOCIEAHUM MEXAYHAPOIHO-NPOTHBONIPABHOIO JESHMUS, a TAKKE 33
NPpUHY>KIACHHE K COBEPHICHUIO TAKOTO AE€SIHUA pacCMAaTPHBAETC B CTaThaX 17 1 18 u
KOMMeHTapPIﬂX K HUM.
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061aCTAX, KaK COBMECTHas 060pOHa, IOMOLIb H Pa3BUTHE, CTaTbsl 6 OXBATHIBACT JIHIIDL
KOHKPETHBIE ¥ PEAKHE CITy4an "rnepenads OTBETCTBEHHOCTH". TeM He MEeHee B NPAKTHKE
rOCyAapCTB TaKHe Cly4au BCTPEYarTCs.

6) B nene l[Iee'po138 aHrnMiickmii koHcya B [lepcuu, BbICTYNasi B Ka4€CTBE BPEMEHHOIO
TTOBEPEHHOIO B AeNax KOHCYILCTBA PpaHLMK, NOTEPsT HEKOTOPBIE IOBEPEHHbIE eMY
JIOKYMEHTbL. B cBsizu ¢ uckoM, Bo30yxneHHbiM DpaHuued, apbutp beiixman onpenenu, 4to
"aHTIHICKOE [PABUTENBCTBO HE MOXKET HECTH OTBETCTBEHHOCTD 32 ONJIOUIHOCTD, JOMYIIEHHYIO
ee KOHCYJIOM B Ka4eCTBE PYKOBOJMTENS KOHCYJIbCKOTO NPEACTABUTENLCTBA APYrOH
nepxcaam"'”. U3 3TOro 3aKJII0UeHus CIEeqyeT, 4TO COrNIaCOBaHHbIE YCIOBHSA, HA KOTOPBIX
JEeCTBOBAJ AHIIMHUCKUI KOHCYJI, HE COJIEpXKaJIi NOJIOXKEHHUS O TOM, KTO JO/DKEH HECTH
OTBETCTBEHHOCTD 32 ero JeitcTBua. Eciu Obl MCK ObL1 BO30YKIAEH TPETHHM rOCYAapCTBOM,
HaJJIeXALMM OTBETYHKOM B COOTBETCTBHH CO CTaTheil 6 Opl1o OBl rocynapcTBO, OT UMEHH
KOTOPOTO OCYLIECTBISTHCh COOTBETCTBYIOLUME ACHCTBHS.

7)  AHanoruussle BOIPOCHI paccMaTpHBalIuch EBpOnencKkoi KoMUCCHEH M0 TIPaBaM YejoBeKa
B paMKax AIByX €Jl, CBA3aHHBIX C OCYLIECTBJICHHEM LIBEHLIAPCKO#H MOIMLUKE
"eJIerHpOBaHHBIX" NOJHOMOYHH B Jluxtenwreitae'®. B To Bpems Jluxrenmreiin He 611
y4aCTHUKOM eBporneitckoit KoHBeHLMH, U OSTOMY, eCli 6Bl ykazaHHOe noBenenue Gbuio
TIPHCBOEHO ToNbKO JIuxTeHuITeliHy, HUKakoro Hapymenus Konsenuun He 6bu10 Obl. OnHako
KoMucCHs npU3Haa Jen0 GOIYCTHMbIM, MOCKONBKY B COOTBETCTBHH C IOTroBOpoM 1923 rona 06
otHomenusx mexay IIseiinapueit n JInxrenmreinom [lIseiinapus ocymecTsisia B
JIMXTeHIUTElHE, C COrIacKsl MOCAEIHErO U B 0GOKOIHBIX HHTEPECAX, CBOIO COOCTBEHHYIO
TAMOXEHHYIO H HMMHIPALMOHHYI0 ropucaukimio. [lonuueickue, 0 KOTOPBIX L1Ja Peyb,
PYKOBOACTBOBAIMCH UCKJIFOYHTENBHO IIBEALAPCKAM 3aKOHOAATENbCTBOM H BBITIOJIHATH
dyHkumn rocynapcrsennoi Bnacry sefinapun. B 3ToM cmbicne oHU He ObUIH
"npenocTaBieHbl B pacNIOpsHKEHHE" IPHHUMAIOLIEro rocynapcrea' .

38 UNRIAA, vol. 1L, p. 1113 (1931).

19 1bid, at p. 1141.
40 ¥and Y v. Switzerland, (Joined Apps. 7289/75 and 7349/76), (1977) 9 D.R. 57;
20 Yearbook E.C.H.R., 372, at pp. 402-406.

141 oM. taxke Drozd and Janousek v. France and Spain, E.C.H.R., Series A, No. 240 (1992) at
paras. 96, 110. Cwm. Taxxxe Comptroller and Auditor-General v. Davidson, (1996) I.L.R., vol.
104, p. 526 (Court of Appeal, New Zealand), at pp. 536-537 (Cooke, P.), and at pp. 574-576
(Richardson, J.). Anennsuus, nopanxas B TalHbIi COBET 10 IPYrMM OCHOBaHMAM, Gbuta
otwioHeHa: I.L.R., vol 108, p. 622.
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8)  Eie onHMM npUMepoM OpraHa, Ha KOTOpHIi PacnpoCTpaHsAETCs AEHCTBUE CTATBH 6,
ABJNISETCA CyneOHbIit komuteT TalHOTO COBETA, KOTOPBIH BBINOJHAET GbyHKUMH BLICLIETO
aneJIALHOHHOIO Cy/a B psijie He3aBUCHUMBIX rocyaapete Coapyxecrsa. Pemenus TaiiHoro
COBETA 110 aNeJILMAM TaKuX rocyaapcTs npucsausaiotcs He Coenunensomy Koponesctsy, a
3TUM rocynapcrsam. Ponb TaliHOro coBeTa aHAJIOrM4Ha PO HEKOTOPBIX BBICLIMX
aneUAUMOHHbIX HHCTAHLMH, AEACTBYIOLIMX HA OCHOBAHHH MEXAyHAPOAHBIX IOrOBOPOB 42,
EcTb MHOrO NpuMepoB, KOraa rocylapcTBa KOMaHAMPYIOT B IPYTHE rOCYAapCTBa CBOUX cyneu;
PCLICHNA, PUHATHIE TAKUMH CYIbAMH B Ka4ECTBE CyAei NPHHHMAIOLIMX FOCYAapCTB, HE MOTYT
OBITb MPHCBOEHBI HAIPABJISIOLINM [OCYAAPCTBAM, AXE ECITH OHU MPOAOIIKAIOT IIATHTD UM
XaJNOBaHHE.

9)  AHanoruyHble BOMPOCH MOTYT BO3HHKHYTb NPH NPENOCTABIEHHH OpraHoB
MEXIyHaPOJHBIX OpPraHH3aLMH B PaCnopsKEHUE rOCyJapCTB IS OCYLIECTBIICHHS YIEMEHTOB
roCyNapCTBEHHOH BIACTH 3THX rocynapcts. Takue ciyyau ewe Gonee penxy, uem
TNOANANAONIKE MO/ AEHCTBHE CTATbH 6 CITy4Yau "3aMMCTBOBAaHHA" MEXIy roCyapCTBaMH.
Kpome T0ro, B CBA3K ¢ HUMH BO3HMKAIOT CJIOXHBIE BOIPOCH! OTHOLIEHHI MEXITy rOCYAapCTBAMM
H MEXIOyHapOAHbIMH OPraHM3aLMsAMH, KOTOPbIE€ HE OTHOCATCS K TEME OTBETCTBEHHOCTH
rocymapcts. Iloatomy crarsa 57 uckimouaer u3 cdepsi aeiicreus Crareii Bce BOnpoch!
OTBETCTBEHHOCTH MEXAYHAPOAHbIX OPraHM3aLHil HiIH OTBETCTBEHHOCTH rOCYAapCTB 3a
REHCTBHA MEXIYHapOAHBIX opraHu3aumii. I1o 310l e npuunHe cTaThs 6 He Kacaercs, B
YaCTHOCTH, OOBUHAEMBIX, TIEPENABAEMBIX FOCYAPCTBOM KAKOMY-THG0 MEXIYHAapOXHOMY
Y4PeXIEHHIO B COOTBETCTBHH C MEXKIyHAPOAHBIMH foroBopamu’' ™. CoTpynHH4as ¢
MEXIYHAPOZHBIMH y4PEXICHHAMH COOTBETCTBYIOLUME FOCYAAPCTBA B TAKHMX CIIy4asX HE HECYT
OTBETCTBEHHOCTH 32 MOCJIEAYIOIEE TIOBEAEHHE TAKUX OPraHU3aLIUiL.

Crarpn 7
IpeBbilenne NOJHOMOYHIH MM HADYIIEHHE YKA3AHHI

IToseneHue oprana rocyaapcTsa 1160 NHLA, WK 06PA30BAHHSA, YIOTHOMOYEHHBIX
OCYLIECTBJIATD 3JIEMEHTbI TOCY1apCTBEHHO# BIIACTH, PACCMATPHUBAETCS KaK AESAHHUE 3TOrO
rOCyAapCTBa IO MeXIyHapOAHOMY MPaBy, €CIIH 3TOT OPraH, MO Wik 06pa3oBanme
AEACTBYIOT B 3TOM Ka4€CTBE, XK€ €CJIH OHM MPEBLILIAIOT CBOH MOJHOMOYHS WM
HapyLaIOT YKa3aHHUS.

2 Onnum us NpHUMEPOB TaKUX AOTOBOPOB ABJIAETCA CornaiueHue mexay Haypy u

Asctpanueif 0 paccMoTpeHHH BhICOKHM CynoM ABCTpalHH anemnsuuit u3 BepxosHoro cyna
Haypy,United Nations, Treaty Series, vol. 1216, p. 151.

W cwm, Hanpumep, Pumckuii cratyT MexnyHapogHOro yronosHoro cyaa, 17 urons
1998 rona (A/CONF.183/9, crates 89).




-9] -

KommenTapnuii

1)  Crares 7 Kacaercs BaKHOTO BONPOCA HECAHKLMOHMPOBAHHBIX NeAHHI HITH nesiHuii ultra
vires rocynapCTBEHHBIX OpPraHOB MM 00pa3oBaHMi. B Heil 4€TKO ONpenenseTcs, YTo OBENACHHE
OpraHa roCyfapcTBa HiIn 06pa30BaHus, YIIOTHOMOYEHHBIX OCYLIECTBIIATH 3IEMEHThI
roCYJapCTBEHHO#M BIACTH M AEHCTBYIOUIMX B CBOEM OQHLHANBHOM Ka4eCTBe, CUHTACTCs
MOBEJIeHHEM IOCY[IapCTBa, AaXKe €CIH ITOT OpraH win obpa3oBaHue MPEBBICHIIH CBOH
MIOJIHOMOYHMS WJIH HAPYLUWJIH yKa3aHHA,

2) TocymapcTBo HE MOXKET CCBUIATECSA Ha TO, 4TO B COOTBETCTBHH C MOJIOKEHHAMHU €ro
BHYTPHTOCYAAPCTBEHHOTO MPaBa MM yKa3aHHAMH, OTAAHHLIMH €r0 OPraHaM MIIM areHTaM, Te
MM MHBIE MX JeiHCTBUA WK Ge3neiicTBHE He NODKHbI ObLTH HMETh MECTa MIIH JOJDKHBI 6bLITH
MMETb MECTO B Apyroi ¢opme. ITO KacaeTcs Aaxe TEX Cy4aes, KOraa COOTBETCTBYIOLIHE
opraHbl it 06pa30BaHus, IPHKPIBAACE CBOUM OQULHAILHBIM CTATYCOM, COBEPLIMIH
NPOTHBONPABHbIE JEAHHUA HIIH SBHO TMPEBLICHIIM CBOM MOJHOMOYHS, IaXKe €CJIH APYTHE OpraHsl
rocyAapcTBa OTMEXEBAIHCh OT TAKOTO nosenenns . JlioGast apyras HOpMa NpoTHBOpedma Gbl
OCHOBHOMY NpPHHIIHITY, H3/IOXEHHOMY B CTaThe 3, OCKOJBLKY NO3BOJIANA Obl rOCYapCTBY
CCBUIATBCA Ha CBOE BHYTPUIOCYAapCTBEHHOE NPaBo B 000OCHOBaHHE TOrO, YTO €MY HE MOXKET
6bITh MPUCBOEHO TO MJIM HHOE MOBEJIEHHE €r0 OPraHoB.

3)  DOrta HOpMa CIOXHJIach BBUIY HeobxomumocTH obecneuenus ACHOCTH 1 Ge3omacHOCTH B
MEXIyHapOAHbLIX OTHOMmEHUAX. HecMOTpa Ha nepBOHaYaIbHbIE ABYCMBICIIEHHBIC 3aABJICHNUS,
BCTpeYaBLIMeCs B JUIIOMATHYECKOH MPAKTHKE U PEleHHX cynos'*, B npaxruxe rocynapcts
MIOCTENEHHO Halles NOMIEPKKY CPOpMYITHPOBaHHbIH AHTTHHCKUM MPABUTEILCTBOM B OTBET HA
npemnoxeHue Utanuu Te3nC 0 TOM, 4TO "BCe NPABUTENbCTBA JNOJKHBI BCETa HECTH

OTBETCTBEHHOCTD 32 BCE JIEAHNs, COBEPIIEHHBIC HX ar€éHTaMH NMpPH HCTIOJIHEHHH UMM CBOUX

144 Cm., nanpumep, the "Star and Herald" controversy, Moore, Digest, vol. VI, p. 775.

145 B pemenusx no psxy 6osee paHHHX €l MEXAYHAPOAHAs OTBETCTBEHHOCTD 32 MOBEJEHHE
HOJXKHOCTHBIX JIML] BO3JIarajlach Ha rocyAapcTBa 06e3 yTouHEHHs TOrO, MPEBbICKUIIM JIH 3TH JIMLa
CBOM MOJHOMOYHSA: CM., Hanipumep, "The Only Son", Moore, International Arbitrations, vol. 1V,
pp. 3404, at pp. 3404-3405; "The William Lee", ibid., vol. IV, p. 3405, the Donoughho, Moore,
International Arbitrations,vol. I11, p. 3012 (1876). B tex cnyuasx, koraa Bonpoc o
MpeBLILIEHUH OJHOMOYMIA PACCMATPHBANCA HEMOCPEACTBEHHO, Cy/bl HE CIIEIOBANIH KaKOMY-
nubo enuHOMY npuHLMMY: cM., Hanpumep, Collector of Customs: Lewis's Case, ibid., vol. III,
p. 3019; the Gadino case, UN R1A.A., vol. XV, p. 414 (1901); "The Lacaze", de Lapradelle &
Politis, Recueil des arbitrages internationaux, vol. 11, p. 290, at pp. 297-298; "The William
Yeaton”, Moore, International Arbitrations, vol. 111, p. 2944, at p. 2946.
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oduumanbuex Gynkimii"!4

NpPaBUTENLCTBO, - NEJIO 3aKOHYUTCA JIEraiu3auuei 3710ynoTpeGieHuii, NOCKONLKY B

. "B NPOTUBHOM CITy4ae, - Kak OTMETHJIO YK€ HCIaHCKOE

GONBLIMHCTBE CIlyYaeB NPaKTHYECKH HEBO3MOXHO YCTAHOBHTD, AEHCTBOBA JIH
COOTBETCTBYIOILMI ar€HT B COOTBETCTBHH C MOY4YEHHbIMH UM yKa3aHUAMH Wid Her"'V.
ITpumepHo B TO XK€ camoe Bpemst Coenunennsie I1ITaThl BbiCKa3anuch B MIOJUIEPKKY "HOPMBI
MEKIyHapOAHOrO Npasa, COracHO KOTOPOM CYBEPEHbI HE HECYT OTBETCTBEHHOCTH B PAMKAX
AMIIOMATHYECKOH MPOLERYPLI 3 Yieps, NPUYHHEHHBIA HHOCTPAHLIAM B PE3YJbTaTe NOBEACHHUS
areHToB, ICHCTBOBABIUMX C NIPEBLILIEHHEM HE TONILKO CBOUX PEAIbHBIX, HO K KaXKyLIHXCH
nonsomounii"™*®. Brionne BEPOSITHO, YTO 3TH pasjnyHble GOPMYIUPOBKHY UMENTH ONUH M TOT Ke
CMBICJI, TIOCKOJIbKY NEsSHHSA, BHIXOAALIME 33 PAMKH KaK PEATbHBIX, TAK ¥ KXKYLIMXCS
MOJIHOMOYHH, HE MOTYT OBITH COBEPLIEHBI "TPH MCTIONHEHUH ... obuLHMabHBIX GyHkumit". Kak
6b1 TO HU GbINO, KO BpeMeHH ["aarckoii kondepenuuu no konudukaunu 1930 roaa
BONBLIMHCTBO rOCYRapCTB, OTPEarnpoBaBIIMX Ha Npockby IToAroTOBKTENLHONO KOMHUTETE O
TIPEAOCTaBNCHHH MHHOPMALIUH, SBHO CKJIOHANIOCh K MAKCHMAJBHO LIMPOKOMY TOJIKOBAHHMIO
HOPMBI, KaCaroL(eHCs MPUCBOEHHA rOCYAapCTBY "AEAHHMIM, COBEPLIEHHBIX HA HALIMOHAILHOM
TEPPHUTOPUH NOJDKHOCTHBIMM JIMLIAMH, J€ICTBOBABIIMMH B OpHLHMANBHOM Ka4ecTBe, HO C

NPEBBILIEHHEM CBOMX MOTHOMOmii"

. OTO MHEHHE HAlWIO OTPRXKEHHE B NOJTOTOBIECHHOIM
KomureroM "ocHose st o6cysxnennit”. Tperuit komuter Kongepenuuu npuns s NepBOM

HYTCHHH CTATBhIO CJICAYIOLUEIO COnEpIKaHHA:

"I'0CynapCcTBO HECET MEXIYHAPOAHYIO OTBETCTBEHHOCTb. .., €CJIH IPHYHHEHHBI
HHOCTpAHLy yuieps sBIACTCS pe3yabTaTOM HECAHKLIMOHMPOBAHHBIX JENCTBHIL ero
AOJKHOCTHBIX JIHL, COBEPIUEHHBIX MOCIEAHUMH B MX OQHULHANILHOM Ka4eCTBE, €CIIH 3TH

REACTBHS NIPOTHBOPEYAT MEXYHAPOAHBIM 0bsi3aTenscTBaM rocynapersa" ™.

16 Muenns aHMHIACKOrO M HCNAHCKOTO NPaBHUTENLCTB, U3NIOXKEHHBIE B 1898 rony no npocnbe

Hrannu B ceasu co cniopom ¢ Ilepy, cM. Archivio del Ministero degli Affari esteri italiano, serie
politica P, No. 43.

147 BepGanbHas HOTa repuora AnsMonosap aenb Puo ot 4 urons 1898 rona, ibid.

8 American Bible Society" incident, statement of United States Secretary of State,

17 August 1885, Moore, Digest, vol. VI, p. 743; "Shine and Milligen", Hackworth, Digest,
vol. V, p. 575; "Miller", Hackworth, Digest, vol. V, p. 570-571.

> Point V, No. 2(b), League of Nations, Conference for the Codification of International
Law, Bases of Discussion for the Conference drawn up by the Preparatory Committee
(Doc. C.75.M.69.1929.V.), Vol. 11, p. 74; and Supplement to Vol. 1II

(Doc. C.75(a).M.69(a).1929.V.), pp. 3 and 17.

%0 bid,, p. 238. ITonpo6ree 06 3BoMOLMH 9TOI COBPEMEHHO HOPMBI
cM. "Eorcezoonux... 1975 200", Tom 11, cTp. 73-84.
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4)  Ceituac 3Ta HOpMa MPOYHO 3AKPEMHIACH B MEXKTYHAPOAHOH IOPUCTIDYICHLIMH, MPAKTHKE

. 151
rOCyapCTB U IOPHAMYECKOH ITUTEpaType

. Ona noxrBepxaeHa, HarpuMep, B craThe 91
Yenesckoro aononHuTensHoro nporokona I 1977 rona x )KeHeBCKMM KOHBEHLUAM OT

12 aBrycra 1949 rona'®, rae ropopurcs, uto "CTOpOHa, HAXOAALIAACS B KOH(IIMKTE. .. HECET
OTBETCTBEHHOCTb 3a BCE IEHCTBUA, COBEPIIAEMBIE JIMLAMHU, BXOJAILIUMH B COCTaB €€
BOOPYXEHHbIX CHI". O4eBUIHO, YTO peyb HAET B TOM YHCJIE U O NEACTBUAX, COBEPLIAEMBIX B
HapyIIEHHe PUKA30B WM yka3aHui. B KOMMEHTapuH K 3TOH CTaTbe OTMEHAETCsl, YTO OHa Obuia
TIPHHATA KOHCEHCYCOM H "COOTBETCTBYET OOLIMM NPaBOBLIM NPUHLKIIAM MEXIyHAPOAHOH

orsercrBeHHOCTH" .

5) Haubonee yerkas GopMyIHPOBKA 3TOH COBPEMEHHOH HOPMBI COREPHKUTCS B PELICHHH MO
Oeny Kapa. Dto meno xacanoch youiicrsa $paHIly3CKOro rpaxiaHuHa, COBEpPLIEHHOrO IByMs
MEKCHKAHCKHMHM OpuLIepaMH, KOTOpPbIe Nocie 6e3ycnenHpIX MONbITOK BBIMOTaTe/bCTBA AeHer
yse3nu Kapa B MecTHble ka3apMbl U 3acTpenunu ero. Komuccus, paccmaTpuBasiias 310 A€o,
onpenenuia. ..

"yTO NEHCTBHA 3TUX ABYX OQHLEPOB, AAXKE €CIH OHU H ObUTH COBEPIIEHBI C MPEBBILIEHHEM
MX TMOJHOMOYMIA. .. ¥ B HAPYLIEHHE NPHKA3a X HAYaIbCTBA, BIEKYT OTBETCTBEHHOCTD
rOCyapcTBa, MOCKOJIbLKY OHH AEHCTBOBAIM MO MPHUKPEITHEM UX CTaTyca Kak 0duuepos 1
HCIOJIBL30BaM CPEACTBA, MPEAOCTABIEHHBIE B X PACMIOPSIKEHHE B CBA3H C TAKUM
cra*rycom"‘s“.

151 Tak, B mepecCMOTPEHHOM MPOEKTE, MOATOTOBIEHHOM B 1961 roay CreumanbHbiM

noxiagunkom @ B. Tapcueit AManopoM, rOBOPHIIOCH, 4TO "neHcTBus UM 6e3eiicTBre
MPHCBaMBAIOTCS TOCYRAPCTBY M B TEX CIIYYasX, KOrAA OPraHbl MM JOJDKHOCTHbIE JIML@ 3TOrO
roCynapcTsa, peTeHays Ha TO, YTO OHH AEHCTBYIOT B CBOEM OQHUHATLHOM KaYecTse,
MpeBLIIAIOT CBOM nosHomMouust”. Yearbook... 1961, vol. 11, p. 53.

152 JlononHuTeNbHbIH poToKoN K JKeHeBCcKkMM KOHBEHIMsAM oT 12 aBrycra 1949 roga,
KACAIOLIMICS 3aUIMThI XEPTB MEXIYHApOAHbIX BOOPYXKEHHbIX koHmukTOB (IIpoToxkon I),
United Nations, 7reaty Series, vol. 1125, p. 3.

153 International Committee of the Red Cross, Commentary on the Additional Protocols
(Geneva, 1987), pp. 1053-1054.

154

UN RIAA, vol. V, p. 516 (1929), at p. 531. Jpyrue popMynupoBku 310i HOpMEI cM. Maal,
UN RIAA, vol. X, p. 730 (1903), at pp. 732-733; La Masica, UN RIAA, vol. XI, p. 549 (1916), at
p. 560, Youmans, UN RIAA, vol. IV, p. 110 (1916), at p. 116, Mallén, ibid., vol. IV (1925),

p. 173, at p. 177, Stephens, ibid., vol. IV, p. 265 (1927), at pp. 267-268; Way, ibid., vol. IV,

p. 391 (1925), at pp. 400-01. Yacto uutupyercs tawke pemenne Cyna Coenunennbix Illtaros
no paccmotpenuio nperensuit k CIIA no meny Royal Holland Lloyd v. United States,

73 Ct. Cl. 722 (1931); A.D.P.IL.C., vol. 6, p. 442.
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6)  3Ta ke HOPMa PUMEHACTCA M MEXIYHAPOAHBIMH CyAeGHBIMM OPraHaMH 1o npaBaM
4enoseka. Tak, B peweHun 1o deny Benackeca Podpuzeca MesxamepHKaHCKHMIA Cy 110 npaBam
4eJI0BeKa 3asBUII ClIEAyIOLLee:

"J710 3akmoyenue [0 HapyumeHun KOHBEHLMH] He 3aBHCHT OT TOTO, HapYIIHIIH JIH
OpraH WiiM NOJ/DKHOCTHOE JIHLO MMOJIOXKEHHA BHYTPHIOCY AapCTBEHHOTO MPaBa M BBILLIH JIH
OHH 32 MPEAETIBI CBOMX NMOJHOMOYHH: COIIACHO MEXIYHAPOIHOMY MPaBy rOCYAapCTBO
HECET OTBETCTBEHHOCTD 33 AEHCTBUA MM OTJIOMIHOCTH CBOMX areHTOB, COBEPILEHHBIE NI
ROMyIEHHBIE MMH B WX OQULHATIEHOM KaUECTBE, JaXe €CIIM 3TH areHThI IIPEBLICHIIH CBOH

TOTHOMOYMS MJIW HapyLIMITH BHYTPHIOCYNapcTBeHHOe npaso”' ™,

7)  LleHTpasbHEIM BOIPOCOM, BOHMKAIOIUMM NIPH OTPENENCHHH NPUMEHMMOCTH CTaThy 7

K HECAHKUMOHHPOBAHHOMY NOBEAEHHIO OQULHANLHBIX OPraHOB, SBJIAETCA BOTMPOC O TOM, GbLIO
N1 COOTBETCTBYIOLIEE NEAHUE COBEPLIEHO 3THM OPraHOM B OPHULMANILHOM Ka4€CTBE MM HeT.
Cny4an, xoraa J0/DKHOCTHBIE JIMLIA AEHCTBYIOT B CBOEM OGULMAIBHOM KaueCTBe, IyCTb AAKE U
C HapyLICHHEM 3aKOHA WIH YKa3aHUH, ClIelyeT OTJIMMATh OT CJy4aes, KOTAa TO MM MHOE
NOBEICHHE NTOJDKHOCTHOIO JIMLA HACTOJILKO Ja1€KO OTCTOMT OT BhINOJHEHUSA UM €r0 OOBIYHBIX
byHKLWMHA, 4TO KODKHO GBITH NPUPABHEHO K NOBEAEHHIO YACTHOTO LA, KOTOPOE HE MOXKET
ObrTh MpHCBOEHO rocynapeTay. Kak 6110 0TMeueHO TpUGYHANOM MO YPery IHpOBaHHIO
nperen3uii mexay Hpanom n Coennnennbivu LlITaTamMu, BeCh BONPOC B TOM, COBEPLIEHO JIH

fesiHMe "TMLAMH, 06/1e4eHHBIMU rOCYapCTBEHHOM BIIacTb0" 6.

8)  Ilpobnema pasrpaHM4eHHA HECAHKIIMOHMPOBAHHOTO, HO TEM HE MeHee "opHLMATbHOrO"
TNOBECHHS, C ONHON CTOPOHEI, U "4aCTHOr0" NOBEACHHS, C APYTOii, MOXET U HE BOIHHKHYTb,
€CJIM MOBEJICHHE, O KOTOPOM MIET Peyb, SABIAETCA CHCTEMATHYECKHM UITH TIOBTOPSIOUIHMCH, T.€.
€CJIM TOCYAapCTBO 3HAJO WM AOJDKHO ObLIO 3HATh O HEM M JIOJDKHO ObLIO MPHHATL MEPHI M0 €ro
Henonyuenuio. OIHAKO B HEKOTOPBIX CllyHasX pa3srpaHHuEeHHe BCE XKe HEOBXOMMMO, HanpHMep
NpH PaCCMOTPEHHHU OTAEINbHBIX CJIy4aeB BOMHIOIIErO MOBEAEHHS CO CTOPOHBI JIML, 3aHUMAIOLHX
oduumansHbie gomkHOCTH. Ha Heo6X0aMMOCTE TaKoro pasrpaHHueHus YKa3bIBaIOT B CTaThe 7
C10Ba: "€C/IM ITOT OpraH, JIMLO 1 00pa3oBaHue AEHCTBYIOT B 3TOM KayectBe". U3 Hux
CleNyeT, YTO O3HAYCHHOE MOBEACHHUE OXBATHIBAET TONILKO AEHCTBUSA U Ge31eiCTBHE OPraHoOB,
OCYLIECTBIAIOLMX CBOU OQHLUHANBHbIE QYHKIMH MM NENAKLMX BUL, YTO OHH OCYIIECTBIISIOT
Takue QyHKUHH, 2 HE YACTHbIE JEHCTBHA WM Ge3neiicTBre GU3MUECKHX UL, ABIAOLIAXCS

155 Inter-Am.CtH.R, Series C, No.4 (1989), at para. 170; 95, LL.R 232, at p. 296.

188 Petrolane, Inc. v. Islamic Republic of Iran (1991) 27 Iran-U.S.C.T.R. 64, at p. 92.
Cwm. myHKT 13 KOMMeHTapus K cTaThbe 4.
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1
OpraHaMH MJIM areHTaMH rocyJapcrsa 57 JIpyruMu coBaMH, BOTIPOC COCTOMT B TOM,
JEHCTBYIOT JTH TaKHE OPraHbl MO NPHKPLITHEM OPHIHATLHBIX NOJTHOMOYHH.

9)  Cratba 7 B TOM BUAE, B KAKOM OHa CHOPMYIIMPOBaHA, KACAETCA MCKIIIOUMTENBHO
TIOBEJICHHS OPraHOB roCyapcTBa UM 06pa3OBaHMii, YIOJHOMOYEHHDIX OCYLIECTBIIATH
3JIEMEHTBI FOCYAAPCTBEHHOMN BIIACTH, T.€. TOJILKO TEX CJIy4aeB NPHCBOCHHUS, KOTOPBIC
OXBaTHIBAKOTCA CTaThAMH 4, S 1 6. Cny4yau HECAHKIIHOHHPOBAHHOTO MOBEACHHA APYIHX JIHL,
rpyrin uiu o6pa3oBaHmii IOPOKAAIOT HECKOJIBKO MHBIE MPOGIEMDI, KOTOPbIE PACCMATPHBAIOTCA
B cTaTbax 8, 9 u 10.

10) B xavecTBe ORHO# M3 HOPM, KaCaIOLINXCA NPHCBOCHUSA NMOBEACHHUA, CTATbA 7 ne
3aTparMBaeT BOMpPOCa O TOM, ABJIAETCS JIM TO HJIH MHOE NOBECHHE HAPYLICHHEM
MEXIyHApOnHOro ofs3arenscrsa. XoTsa TOT $akT, YTO yKa3aHHsA, OTAAHHBIE OPraHy Ui
06pa3oBanuIo, GbLIH NPOUTHOPUPOBAHBI HIK YTO €ro AeHCTBHA Obuln nefcTBUAMM ultra vires, u
MOXET UMETh 3HAYEHHE NPH ONpeIEICHHH TOro, HMEJIO JIH MECTO HapylleHHe 00A3aTeNbCTBa,
3TO, TEM He MeHee, OTAENbHBIN Bonpoc' . TOUHO TaxxKe CTaTha 7 HE KACAETCs NOMYCTHMOCTH
TpeGoBaHHii B CBA3M C MEXAYHAPOAHO-NPOTHBONPABHBIMU AESHUAMH, COBEPIIEHHBIMU
OpraHaMH HJIH ar€HTaMy, IEHCTBYIOLMMH u/fra vires Wiy B HapyLIEHHe JAHHBIX HM YKa3aHHUH.
Ec/iy TO WK MHOE HECAHKLIMOHMPOBAHHOE HIIN HEMPaBOMEPHOE JESIHUE SBJIAETCA TAKOBBIM MO
MECTHOMY TIPaBy ¥ €CIIM B 3TOH CBS3M HMEIOTCA MECTHbIE CPEJCTBA NPABOBOi 3alUMTDI, TOILKO
T10CJIE HCUEPTIAHMS TAKMX CPEACTB MOXET ObITh INPENbABIEHO MEXIYHAPOAHOE TpeGosanue’> .

7 . .
157 Opuum u3 npuMepoB noBeeHus ultra vires , 0XBaThIBAEMOTO CTaTbEH 7, ABNAETCA

MOJTy4eHUe JOJDKHOCTHBIM JIMIIOM FOCYIapCTBa B3SITKH B CBA3H C BBINOJHEHHEM MM TEX WU
MHBIX NEeHACTBHI WIH 3aK/II0YEHHEM TO# 1M uHOM caenkn. CraTbu HE 3aTParuBaKT
BO3HMKAKOIIHMX B CBA3M C 3TUM BOTIPOCOB O AEHCTBHTENLHOCTH TaKo#H caenku (cp. Benckas
KOHBEHLIMA O TpaBe MeXyHapOIHbIX AOroBopos, cTaths 50). UTo Kacaercs OTBETCTBEHHOCTH
3a MOBEJICHHE KOPPYMITMPOBAHHOIO JIOJDKHOCTHOTO JIMLA, TO 37€Ch BO3MOXKHBI Pa3IHbIe
CHTYALIMH, KOTOPEIE HET HEOBXONMMOCTH KOHKPETHO PaCCMaTPHBATh B HACTOALMX CTaThax.
Ec/i1 OAHO rocyapcTBO MOAKYNAET OpraH APYroro rocyAapcTsa, ¢ TeM YTo0b! 3TOT Opra
BBITIOJIHHJI T€ UM HHbIE OPHLIMANbHEIE NEHCTBHS, MOAKYNAIOIee roCyAapCTBO HECET
OTBETCTBEHHOCTB MO0 Mo cratke 8, mubo no cratee 17. Bonpoc 06 0TBETCTBEHHOCTH
roCyapcTBa, AOJDKHOCTHOE JIMLIO KOTOPOTrO MOMY4HIIO B3ATKY, MEPER NOAKYNAIOLIHM
roCyJapCTBOM B 3TOM CJTy4ae BPsi/l I BO3HMKHET, HO MOXET BO3SHUKHYTb BOMPOC O €r0
OTBETCTBEHHOCTH Tepell TPEeThell CTOPOHOM, KOTOPLIH JOJKEH PeliaTbCs B COOTBETCTBHH CO
cratbeit 7.

158

Cwm. Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 1989, p. 15, esp. at pp. 52, 62 and 74.

159 Cm. nanee craTbio 44 b) U KOMMEHTapHii.
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Cratbn 8
IHoBeaenne noa pykoBOACTBOM HJIH KOHTPOJIEM rocyaapcrsa

Tlosenenne nuua WM rpynnsl JTHL PACCMATPUBAETCA Kak AESSHHE TOCYAAPCTBA MO
MEXAYHAPOAHOMY NPABY, €CJIM 3TO JIMLO MIIM IPYNNa JuLl GaKTHYECKH AEHCTBYET 110
YKa3aHHAM MO0 07 PYKOBOACTBOM HIIH KOHTPOJIEM 3TOTO MOCYAapCTBa IIpH
OCYUIECTBJICHHHU TaKOTO MOBENEHHSI.

KommenTapnii

1) OGwuit NpHHIMI COCTOHT B TOM, YTO NOBEAEHHE YACTHBIX JIUL WIH 0BPa30BaHuit He
MOXET OBITb MPUCBOEHO rOCYAAPCTBY MO MEXAyHapPOAHOMY TpaBy. OHAKO B HEKOTOPBIX
C/Ty4asx Takoe MOBEJCHHE MOXET, TEM He MeHee, PaCCMAaTPUBATLCA KaK NOBEAEHHE NOCYIapCTBa
B CHITy 0CO60i1 pakTHUECKOH CBAZH MEXTY JIMLIOM KM 06Pa3oBaHMEM, OCYLUECTBIAIOLIMM TAKOE
noseaeHue, u rocynapcrsoM. Crartba 8 xkacaercs IByX Takux ciydaes. IlepBrlii cBA3aH C
MOBEICHUEM JaCTHBIX JIML, AEHCTBYIOLIMX MPH COBEPLIEHHH MPOTUBONPABHOTO AESTHUS 110
yKa3aHuAM rocynapcrsa. Bropoii ciy4aii Hocur Gosee 0buwmii xapakTep 1 CBA3aH ¢
NMOBEACHHEM YaCTHBIX JIUL, AEHCTBYIOWUX NOX PYKOBOACTBOM MIIH KOHTPOJIEM rocyaapcrea’ ™.
YYUTBIBas BAXKHYIO POJib, KOTOPYIO HIDAET B MEXAYHAPOAHOM NpaBe NPUHLHI 3¢ deKTHBHOCTH,
B 0060MX CiTy4asx HeOOXOMMMO YUHTHIBATb CyLIECTBOBAHHE PEaTbHOM CBA3H MEXIY JIMLOM WITH
TPYINIION, COBEPLIAOLIEH TO MM HHOE NiesHMe, U aNNapaToM roCyAapcTBa.

2)  Ilpucsoenue rocynapcry GpakTHUECKM CAHKLMOHMPOBAHHOIO MM MOBEEHHUS SBJISACTCH
LWHPOKO PaCrpOCTPAHEHHON MPAKTUKON B MEXAYHAPOAHOI ropucnpyaeHuun’ . B nono6Hbix
ClIy4asX HEBAXHO, SBJIIOTCA JIH COOTBETCTBYIOLIME JIMLIO MM JIMLA YaCTHHIMH PU3HUECKHMH
JIMLIAMH H CBA3AHO JIM MX MOBEACHHE C OCYLUECTBIEHHEM "TrOCYAapPCTBEHHOM AEATENLHOCTH".
Hame BCero ciy4an Takoro poaa BOHHKAIOT, KOra FOCY AapCTBEHHBIE OPraHbl, IOMHMO
OCYIIECTBJIEHHS CBOMX COOCTBEHHBIX NeHCTBHIA, BepOYIOT MM NOACTPEKAIOT YACTHBIX JIAL] W
TPYIIbl, KOTOPBIE NEHCTBYIOT B KAYECTBE MX "NMOAPYYHBIX", OCTABA’CH NPH 3TOM 3a MpEAENaMH
OHLMANBHOM CHCTEMBI rocyaapcTBa. Peus uaer, Hanpumep, 0 PH3UYECKUX JIMLAX WK rpymnmnax
HaCTHBIX (PUINYECKHX JIHL, KOTOPbIE, HE Gyy4H HENOCPENCTBEHHO MOBMIM30BAHHBIMH

180 Ornenshbie BOTIPOCBI BO3HHKAIOT B TEX CJIy4asX, KOraa roCyaapCTBO OCYL{ECTBISET
MEXAYHapOAHO-TIPOTHBONPABHOE NOBEIECHUE MOA PYKOBOIACTBOM HIIM KOHTPOJIEM APYroro
roCynapcTBa: CM. CTaTeio 17 M KOMMEHTapHii U OCOGEHHO MyHKT 7) O 3HAYE€HNUH TEPMHHOB
"pykoBOACTBO" U "KOHTPOJIL" B Pa3IMYHBIX A3bIKAX.

11 Cm, Hanpumep, Zafiro case, UN RIAA, vol. VI, p. 160 (1925); Stephens, UN RIAA,
vol. 1V, p. 265 (1927), at p. 267; Lehigh Valley Railroad Company, and others (U.S.A.)

v. Germany (Sabotage Cases): "Black Tom" and "Kingsland" incidents, UN RIAA, vol. VIIL,
p. 84 (1930); and UN RIAA, vol. VII, p. 225 (1939), at p. 458.
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rOCyAapCTBOM H HE YMCJISCh B COCTABE €r0 MOJHLMH HJIH BOOPYXXEHHBIX JIML, HCNOJIB3YIOTCH B
KauecTBE NMOAPYYHBIX UM HATIPABISAIOTCH B Ka4eCTBe "A0OPOBOMBbLEB" B COCEAHME CTPAHBI MITH
KOTOPBIM TOPYYaETCsl BHIMOJHEHHE ONpeNeeHHBIX 3a/1a4 Ha HHOCTPaHHOM TEPPUTOPHH.

3) Bonee cnoxHbIe BONPOCHI BOZHHKAIOT NMPH ONPEAENIEHHH TOr0, OCYLIECTBIAIOCH JIM TO UK
MHOE MOBEIEHKE "T0Jl PYyKOBOACTBOM MJIM KOHTposieM" rocynapcrsa. CooTBETCTByIOUIEE
NOBEAEHHE PUCBAUBAETCS rOCYIapCTBY TOJBKO B TOM CITy4ae, €CJIM 3TO roCyAapCTBO
PYKOBOIHT MJIH OCYLIECTBIAET KOHTPOJIb 32 KOHKPETHOH ONepaluei, 4aCTblo KOTOPOi SABJISETCS
TaKO€ NPOTHBONPABHOE NoBeneHue. JlaHHbIH NPHHLMIT HE PACIIPOCTPAHSAETCS Ha MOBEACHHUE,
KOTOpPO€ OBLJIO ML KOCBEHHO HJIM OTAAIEHHO CBA3aHO C TaKOM OMepalrel ¥ 3a KOTOPbIM
roCyZapCTBO HE CMOTJIO YCIEAHUTb.

4) Bonpoc o cTerneHu KOHTPOJIs CO CTOPOHBI NTOCYAapCTBa, NPH KOTOPOH COOTBETCTBYIOLIEE
MOBEIEHHE MOXET OLITh MPHCBOEHO 3TOMY rOCYHapCTBY, ObLI KIIIOUEBLIM B JIENE O 80EHHO U
noayeoennoii Oesmensrocmu*®. Peub B 3TOM J€JI€ W12 O TOM, MOXKHO JIH PHCBOMT
CoenunennbiM IllTaTaM nmoseseHHe "KOHTPAC" U COOTBETCTBEHHO HECYT JIM OHH 061IyIO
OTBETCTBEHHOCTD 33 COBEPIIEHHBIE "KOHTpAac" HapylIeHHUs MEXIYHAPOAHOIO ryMaHHTapHOIO
npasa. JlaHHbI Borpoc 6bu1 paccMoTper Cynom ¢ Touku 3peHus "xonrpons”. C onHoi
cropoHsl, Cyn onpenenun, yro CoenunenHble HITaTel HECYT OTBETCTBEHHOCTS 3a
"IaHUpOBaHKeE, PYKOBOACTBO H nomaepxky" CoenavHeHHeimH IIiTaTaMn HHMKaparyaHCKuUX
Goesnkos'®. Onnaxo OH oTBEpr Gonee IIMPOKOE 1O CBOEMY XapakTepy Tpe6Goanue Hukaparya
o npucsoeHun CoenunennbiM IllTaTam Bcero noBefAeHMs "KOHTpac", COCNABIIKCh Ha TO, YTO
CIIIA He OCYLIECTBIIAIM MOJHOTO KOHTpONs Hax HUMHU. Cyn 3axmodu, 4uTo,

"HECMOTpA Ha LWHPOKYO GHHAHCOBYIO H APYTyIO MOMAEPHKKY, OKA3bIBABIIYIOCH UM
CoennnerHpiMi IITaTamMy, HET OQHO3HAYHBIX CBUAETENLCTB TOrO, 4To COeqUHEHHBIE
IIITaTe! AEHCTBUTENBHO OCYLIECTBIIAIM TAKYIO CTENeHb KOHTPOJIA BO BCeX 00IacTaX, 4TO
MOXHO OBbLIO ObI CYMTATh, YTO "KOHTpAc" AEHCTBOBAJIM OT MX UMEHH... Bce ynomsHyTbie
Boire popmel yuactus CoennHenHsIx IlITaToB 1 naxke o6umii KOHTPOJIb roCyIapCTBa-
OTBETYMKA HAJ CHJIAMH, KOTOPLIE BO MHOTOM 3aBHCEJIH OT HHX, caMH 110 cebe, 6e3
JOTIOJIHUTENILHBIX JOKA3aTeNIbCTB, He 03Ha4aioT, yro CoennnenHble IlltaTel pyxoBoanau
IeHCTBUAMH, HApYLIABLIMMH MPaBa Y€JIOBEKa ¥ HOPMbl TyMaHUTapPHOTO NIpaBa, Ha
KOTOPBIE CChIIAETCA TOCYAAPCTBO-HCTEL, MIIH MPHHYMXKAAIH K COBEPLIEHHIO TaKHUX
neiicteuii. Takue meficTBUA BIOJNIHE MOTJIM COBepIIATLCA "KOHTpac" 6e3 KOHTpoJs co
croponsl CoenuuenHsbix 1lItaToB. [N BOSHUKHOBEHUS IOPHAMYECKOH OTBETCTBEHHOCTH

12 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States

of America), Merits, I.C.J. Reports 1986, p. 14.

163 Ibid., p. 51, para. 86.
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Coenunennbix IllTaTos 3a 3T0 nosenieHue HEOGXOAMMO B MPHHLMIE JOKA3aTh, YTO 3TO
roCyaapCTBO OCYECTBANO 3G (PEKTHBHEIA KOHTPOJb 32 BOGHHBIMH H MOJyBOEHHLIMH
OnepaLMsMH, B XOI€ KOTOPbIX ObUIN COBEPLICHBI 3aiBJICHHbIE HapyLeHns " *.

Taxum 06pa3om, HecMOTpst Ha Ipu3HaHue oTBeTcTBeHHOCTH CoennnenHbix I1ITaTos 3a oxa3aHue
NOMNEPXKH "KOHTpac", nedCTBHs "KOHTpac" ObLIN MPHCBOEHBI HM TOJILKO B HEKOTOPBIX
OTAEJBHBIX CITy4asX HA OCHOBAHHH MX (aKTHYECKOTO YYaCTHS U PYKOBOACTBA TAKUMH
nexcteuaMHu. Cyn moarsepau, 4To obinas 3aBUCHMOCTb U MOAAEPKKa He ABIAIOTCA
JOCTATOYHBIMH OCHOBAHHMSAMH IS TIPUCBOEHMS rOCYJapCTBY TOMO MJIM HHOTO MOBEACHHUSL.

5)  AHanoruvHble BONPOCHI PaCCMaTpPUBAIMCh H ANEJUSILMOHHON KamMepoit MexayHapoaHOro
yronosHoro TpubyHana ans 6eiBueit Orocnasun'®. B nene lpoxypop npomus Taouua
Kamepa nonuepkHyna, uro:

"yCnoBHEM MPHUCBOEHHA FOCYAAPCTBY MO MEXAYHAPOXHOMY MPaBY AESHHIA YaCTHBIX
GH3UYECKHX JINL ABJIAETCA KOHTPOJIb CO CTOPOHBI FOCYAAPCTBA 33 TAKUMH JIHLAMH.
Onnako cmenens maxko2o0 KOHMpos 3aBUCHT OT aKTHYECKUX OOCTOSTENBCTB KaXKIOTo
nena. Ane/UsIMOHHAs Kamepa He BUIMT NPHYHMH, I0YEMY BO BCeX 0e3 UCKIIIOYeHHs
Cly4asix MEeXIyHapOIHOE MpaBo JOJDKHO TpeboBaTh BBICOKOrO NOPOrOBOrO YPOBHS IPH
OLeHKe Takoro koHTpos" ®.

AnennsuuoHHas KaMepa ONpeneuna, YTo CTENEeHbIO KOHTPOJIA CO CTOPOHbI FOrOCIaBCKHX
BJIACTEH HaJ 3THMU BOOPY>KEHHBIMH CHJIaMH, NIPH KOTOPO# NaHHBII BOOPY>KEHHBIH KOHQIHMKT
MOXeT ObITh NPH3HAH MEXIYHAPOIHbIM, ABISAETCS "8Ce00beMNIOuUT KOHMPONb, BLIXONALIMIM 32
paMKH NpocToro GUHaHCHPOBAHUA M OCHALUEHNS TAKUX CHJI U BKJIFOYAIOI[HI Y4aCTHE B
NaHUPOBAHUM M PYKOBOJICTBE NMPOBENCHHEM BOSHHbIX onepaumit”"'®’. Hsnaras ceon
apryMeHThl, 60JbIMHCTBO YieHOB KaMepsl couny HeOOXOAUMBIM BBIPA3HTh CBOE HECOTTIACHE C
noaxonom MexxaynaponHnoro Cyna B aesie 0 80eHHOt U noaysoer ol OesmeavHocmu. OIHAKO U
C IOPHIAHYECKOI, M ¢ PaKTHYECKOH CTOPOHBI YIIOMAHYTOE BBILIE JEJI0 OTIMYANOCh OT Aena

0 60eHHOIl U NORYB0eHHOU OesamenbHOoCMu, NOCKOJIbKY MaHaaT TpuOyHana CBsA3aH ¢ yroJIOBHOM

164 Ibid,, pp. 62 and 64-65, paras. 109 and 115. CmM. TakxKe COracCHOE MHEHHME CyabH Aro,
ibid., p. 189, para. 17.

165 Case IT-94-1, Prosecutor v. Tadic, (1999) L.LM., vol. 38, p. 1518. Pewenne CyneGHoit
kamepsni (1997 roxn), cm. LR, vol. 112, p. 1.

166 Case IT-94-1, Prosecutor v. Tadié, (1999) L.LM., vol. 38, p. 1518, at p. 1541, para. 117
(XypcHB COrnacHO OpHrHHAIY).

167 Ibid,, at p. 1546, para. 145 (xypcuB COrjlaCHO OpMrHHaiy).
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OTBETCTBEHHOCTHIO (PU3HUUECKHX JIHLL, 4 HE C OTBETCTBEHHOCTBIO FOCYAapCTB M pedb B AAHHOM
cny4ae uuia He 00 OTBETCTBEHHOCTH, 2 O IPUMEHHMBIX HOPMaX MEXAYHapOHOro
r'YMaHHUTapHOIo npasa’®. B moGom ciyyae BONPOC 0 TOM, GbiNa JIH CTENeHb KOHTPOI
roCyAapcTBa 3a TEM WM MHBIM MOBEIEHHEM HOCTaTOYHOM A TOro, Yrobbl MPHCBOMTD €My 3TO
NOBeIEHHE, JOKEH PEMIAaThCA C YUeTOM OOCTOATENLCTB KaXKAOro KOHKPETHOIO nena'®’.

6) Psx BompocoB BO3HMKAET TAKXKE B CBA3H C MOBENCHUEM KOMIIAHHUI M NIPEATIPUATHH,
HaXOMALIMXCA B COOCTBEHHOCTH WK O]l KOHTPOJIEM rocyaapcTsa. Ecin neHcTBus Takux
KOPIOpaLKii He COBMECTHMBI C MEXIyHapOAHbIMH 0043aTeNbCTBAMH IAHHOTO rOCYapCTBa,
BO3HHKAET BOMPOC O TOM, MOXKHO JIM CYHTATh Takoe NOBEJCHHE MOBEAEHHEM rocyaapcrsa. Ilpu
PacCMOTPEHHH 3TOTO BOMPOCa HEOOXOAMMO YYHMTBIBATh, YTO MEXAYHAPOAHOE NPAaBO MIPH3HAET
06uyro 060co6eHHOCTL KOPHOPaTUBHBIX CYOBEKTOB Ha HALIMOHANILHOM YPOBHE, 33
HCKJIIOYEHHEM TeX ClIy4aeB, KOTAa "KOpopaTHBHAsA BbIBECKA" MCIIONb3YeTCs MJIS COBEPIIEHUS
MOLIEHHHYECTBA WM YKIOHEHHS OT BbINOIHEHHs 06s3aTebeTs' . TOT BakT, 4To rocynapcTso
CO31aJI0 TO MM MHOE KOpPNopaTuBHOe oOpazoBaHue, Oy/b TO CrieliMaabHbIM 3aKOHOM HJIM HHBIM
00pa3oM, He SIBJISIETCS OCTATO4HBIM OCHOBAHHEM JUIS IPUCBOEHHSA IOCYAAPCTBY MOBEACHHS
3TOro 06pasoBaHmua’ ", MOCKOIBKY KOPIIOPAaTHBHEIE O0Pa30BaHHs, NaXKe €CITH OHH MPUHAIIEKAT
roCyJapCTBY U B ATOM CMBIC/IE HAXOAATCS MOJ €ro KOHTPOJIEM, CUNTAIOTCA 060CO0IEHHBIMH OT
rocyaapcTBa U X MOBEeJEHHE NPH OCYLIECTBIEHHH HMH CBOEH AEATEIbHOCTH HE NPHCBAHBACTCA
prima facie rocynapcTBy, eCiii TOJILKO OHH He OCYUIECTBIISAIOT 3JIEMEHThI FOCYAAapPCTBEHHOM
BJIACTH N0 cMbICy cTatbu 5. Takas nosuuus Obina 3aHATa, HANPUMED, B Aeje O Ae-(akTo
3axBaTe COOCTBEHHOCTH roCyJapcTBeHHO# HedTAHOH KoMNaHHeH, koraa He OpL10
A0Ka3aTeJbCTB TOr0, YTO FOCYapCTBO BOCIMOJIBL30BANIOCh NPaBaMU COOCTBEHHUKA A

168 Cwm. paswacuenne cyapu Illaxabynauna, ibid., at pp. 1614-1615.

16> IIpo6nema, cBa3anHas ¢ onpeseNeHHeM CTENEHH KOHTPOJIS CO CTOPOHBI FOCYAaPCTBa,
HEOOXOAMMOM 411 MPHCBOEHHS €My TOTO MIJIH MHOTO MOBEJICHUsA, PaCCMaTPHBAJIaCh TAKKe
Tpubynanom no paccmoTperHio npereH3uit mexay Mpanom u Coennnennbivu llratamu:
Yeager v. Islamic Republic of Iran, (1987) 17 Iran-U.S.C.T.R. 92, at p. 103; cM. Taioke Starrett
Housing Corp. v. Government of the Islamic Republic of Iran (1983) 4 Iran-U.S.C.T.R. 122,

at p. 143, u EBponeiickum cynoM no npasaM uenoseka, Loizidou v. Turkey, Merits, E.C.H.R.
Reports, 1996-V1, p. 2216, at pp. 2235-2236, para. 56; cM. Tawoke ibid., at p. 2234, para. 52, and
the decision on the preliminary objections: E.C.H.R., Series A, No. 310 (1995), at para. 62.

170 Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J. Reports
1970, p. 3, at p. 39, para. 56-58.

171 Hanpumep, TPyROBBIX COBETOB, O KOTODbIX 1A peub B Schering Corporation v. Islamic
Republic of Iran, (1984) 5 Iran-U.S.C.T.R. 361, Otis Elevator Co. v. Islamic Republic of Iran,
(1987) 14 Iran-U.S.C.T.R. 283; Eastman Kodak Co. v. Islamic Republic of Iran, (1987) 17 Iran-
US.C.T.R. 153.
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TIPHHYXXIEHUS 3TON KOMMaHMM K TAKOMy 3axBaTy' 2. B Tex ke Clyyasx, KOrAa HMeloTCs
CBHIIETENLCTBA TOO, YTO KOPIOPALIUS OCYLIECTBISET FOCY AaPCTBEHHbIE (YHKLMH' > WiIH
HCIOJIb3YeTCsl FOCYAAapCTBOM, M0 NpaBy COOCTBEHHOCTH HJIM B CHITy KOHTPOJIS Haj HeEld,

CMELHANBHO ISl AOCTHKEHUS KOHKPETHOTO PE3y/ILTaTa’ +, ee [OBENeHHe [PHCBAMBAETCS

rocynapcTey' >

7) U3 Bcero aToro creayer, 4To rocyAapcTBO MOXKET, Ha OCHOBAHMH KOHKPETHBIX yKa3aHHit
HITH KOHTPOJIA 3 TOH MK MHOM rpynnoi, GakTHYecku B3ATh Ha Ce0s OTBETCTBEHHOCTD 32
nosesieHre 3TOM rpymnel. Kaxabii ciyyail NOKeH pacCMaTPUBATBCA C Y4ETOM KOHKPETHBIX
06CTOATENLCTB Nesa, B YaCTHOCTH C Y4ETOM CBSI3M MEXy OTAAHHBIMH YKa3aHMAMHU HNH
COOTBETCTBYIOLLIMM PYKOBOACTBOM HJIM KOHTPOJIEM H ITOBEAEHHEM, O KOTOPOM MIET Peuyb.

B texcTe cTaTeu 8 TepMuHbI "ykasaHus", "pyKoBOACTBO" M "KOHTpONL" ABNAIOTCA
aJIbTEpPHATUBHBIMH, T.€. IS IPUCBOEHHUS OTBETCTBEHHOCTH AOCTATOYHO JOKA3aTh HAJH4MeE
mo60ro u3 Takux neficreuil. IIpu 3TOM, OHAKO, B CTATHE YETKO YCTAHABJIMBAETCS, YTO TAKHE
yKa3aHus, PyKOBOACTBO HJIH KOHTPOJIb IOJDKHBI KACAThCA MOBEAEHHS, KOTOPOE 00XamyeTcs Kak

MEXYHAPOXHO-IIPOTUBOMNPABHOE NESTHHUE.

8) B rex ciy4asx, Koraa rocyAapcTBO CAaHKLUMOHMPOBAJIO TO HIIM MHOE MOBEICHHE HITH
OCYIUECTBIISIO PYKOBOACTBO HJIM KOHTPOJIb 3@ €r0 OCYILLIECTBIEHHEM, MOKET BO3HUKHYTh
BONpPOC 06 OTBETCTBEHHOCTH 3TOTO NOCYAapCTBa 3a AEHCTBHS, BBIXOASIINE 338 PAMKH
CaHKLIMOHMPOBAHHOIO NOBEACHHA. Takoi BONPOC MOXKET BOZHUKHYTh, HANIPHMED, €CJTH areHT,
BBINOJIHAS NPABOMEPHBIE YKa3aHHs MIIM PACIIOPsIKEHMSA, IPEANPUHHMAET KaKue-nu60 aeicTBus,
KOTOpbIE MPOTHBOPEHAT KAK 3THM YKa3aHUAM WM PACIOPSHKEHUAM, TaK U MEXAYHAPOIHO-
NpaBOBbIM 0053aTENILCTBAM COOTBETCTBYIOLIErO FOCYAapCTBa. B NaHHOM Ciiydae pelueHue 3Toro
Bonpoca Oyaer 3aBHCEThb OT TOTO, OBLIO JIH MPOTHBONPABHOE HIIM HECAHKLIMOHHPOBAHHOE
NOBEAECHHE JICHCTBHUTENIBLHO CBA3aHO C BBIMOJHEHHEM MOPYYEHHOM 3a1a4 MITH XK€ OHO SBHO
BBLIXOZHUJIO 32 paMKH HeoOxonuMeIX neiicTuid. I'ocynapcTso, oTnaBasi paBOMEpHbIE yKa3aHUs
NULAM, HE ABJIAIOLMMCS] €r0 OPraHaMy, Kak NpaBuIo, HE NPEANOaraeT, YTo TakKKe yKa3aHHs

172 SEDCO, Inc. v. National Iranian Qil Co., (1987) 15 Iran-U.S.C.T.R. 23. CM. Takxe
International Technical Products Corp. v. Islamic Republic of Iran, (1985) 9 Iran-U.S.C.T.R.
206; Flexi-Van Leasing, Inc. v. Islamic Republic of Iran, (1986) 12 Iran-U.S.C.T.R. 335,

at p. 349.

173 Phillips Petroleum Co. Iran v. Islamic Republic of Iran (1989) 21 Iran-U.S.C.T.R. 79,
Petrolane, Inc. v. Government of the Islamic Republic of Iran (1991) 27 Iran-U.S.C.T.R. 64.

174 Foremost Tehran, Inc. v. Islamic Republic of Iran (1986) 10 Iran-U.S.C.T.R. 228;
American Bell International Inc. v. Islamic Republic of Iran (1986) 12 Iran-U.S.C.T.R. 170.
7% Cp. Taxxe Hertzberg et al. v. Finland, (Communication No. R.14/61), (1982), A/37/40,
annex X1V, para. 9.1. Cwm. Taxxe X v. Ireland, (App. 4125/69), (1971) 14 Yearbook E.C.H.R.
198; Young, James and Webster v. United Kingdom, E.C.H.R., Series A, No. 44 (1981).
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OyAyT BHIOIHATECSA MEXAYHAPOAHO-NPOTUBONpPaBHLIM 06pa3zoM. C apyroii CTOPOHBI, yCIOBUS
NPHCBOEHUA FOCYRapCTBY COOTBETCTBYIOLIETO MOBEAEHUS Oy yT CHMTAaThCA BBINONHEHHBIMH,
€CJIM JIMLO MJIH FPYIIA COBEPIUMIN TO MM HHOE JedHKEe NoA 3P HEeKTHBHBIM KOHTPOJIEM 3TOTO
rOCYAapCTBa, Jake €CJIM OHH MPOMTHOPHPOBAIM JaHHBIE MM KOHKPETHbIE YKa3zaHua. Takoe
nosejeHue OyneT CUHTAaTLCS OBEACHHEM MO KOHTPOJIEM roCyapcTBa U OyAeT MPUCBOEHO
rOCyAapCcTBY B COOTBETCTBUH CO CTaTbeH 8.

9) B crarbe 8 HCNONB3YIOTCA CIOBA "JIMLIO MIIM TPYINA JIML", YKa3bIBaIOLIME Ha TO, YTO
NOBEAEHHE, OXBATHIBAEMOE 3TO# CTaThel, MOXeT ObITh MOBEIEHUEM IPYIbI JIHLI, HE
obnaparoleii caMOCTOATENBHOM NMPaBOCYOBbEKTHOCTHIO, HO EHCTBYIOLIEH B KA4ECTBE TAKOBOM
ne-gpaxro. Takum 0Opa3zoM, rocynapcTBo MOXeT CAHKLIMOHMPOBATh MOBEAEHHE He TOJILKO
IOPUAMYECKHUX JIUL, HAPUMEp KOPIOpaLMi, HO U rpynn Gu3Ny¥ecKux UL, He 00Manaimmux
NpaBOCYOBEKTHOCTBIO, HO TEM HE MEHee BBICTYMAIOLUX B KOJJIEKTUBHOM Ka4eCTBE.

Cratea 9

IloBeneHHe B OTCYTCTBHE HJIM NPH HECOCTOATEIbHOCTH
opHUHANBLHBIX BJacTeH

IToBenenue nuIa UMK rPYMIb] ML PACCMaTPHBAETCA KaK AeSTHHE FOCYAapCTBa 1o
MEXAYHapOOHOMY MpaBy, €CIH 3TO JIMLIO WK rpynna Jui GakTHYeCKH OCYLIECTBIIAET
37IEMEHTBI rOCYAapCTBEHHOM BIaCTH B OTCYTCTBHE MJIM IIPU HECOCTOATENBHOCTH
o¢MLHaNbHBIX BlIACTEHN U B YCIOBHAX, TPEOYIOIMX OCYLIECTBICHHSA TAKHX 3JIEMEHTOB
BJIACTH.

KommenTapuii

1)  Crarbsa 9 xacaercst HCKIIIOUUTENBHBIX 110 CBOEMY XapaKTepy CIy4aeB OCYIIECTBICHUA
3EMEHTOB rOCYJ]apCTBEHHOM BJIACTH JIMLIOM HJIM FPYINOMN JIML] B OTCYTCTBHE OQUIMATBHBIX
Bnacrei 1 6e3 kakux-nubo nmonHOoMouMii Ha 310. Ha HCKmo4YMTeNbHbIi XapakTep
00CTOATENLCTB, PACCMATPHUBAEMBIX B 3TOM CTaThe, yKa3bIBAIOT CJIOBA "B YCIOBHAX, TpeOyrommx".
ITonoGHble cuTyaly BO3HUKAIOT JHLIb U3PEAKa, HATIPUMED BO BPEMs PEBOJIFOLIMH,
BOOPY>XEHHBIX KOHQJIMKTOB WJIH MHOCTPAaHHOM OKKYIaLKH, KOraa OObIYHbIE BJIACTHLIE
CTPYKTYPBI PacnafaroTcs, pa3spyluaroTcs, NOAABAIOTCS UM YTPAYUBAIOT Ha BPEMs CIIOCOOHOCTD
necTBOBaTh. TakHe Cilydau BO3MOXHBI TAK)KE B YCJIOBUAX, KOrZA 3aKOHHBIE BJIACTHBIE
CTPYKTYDPBI TOJILKO BOCCTAHABIHUBAIOTCA, HallpUMED IIOCIE MHOCTPAHHOM OKKYIIALMH.
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2)  TlpuHuun, NONOXEHHbIH B OCHOBY CTaTbH 9, B ONPENENEHHOI CTENEHH BLITEKAET H3
crapoii koHuenuuu levée en masse - caMoOGOPOHBI FPaXKAaH B OTCYTCTBUE 3ALIMTHI CO CTOPOHBI
perynapubix Boiick' . Tlo cytu nena peub uuer o6 oxHO# U3 POpPM NpPEACTaBUTENBCTBA B CHITY
HeobxonumocTH. Takue ciryyau BpeMsi OT BpEMEHH BO3HHKAIOT B 00/1aCTH OTBETCTBEHHOCTH
rocynapcts. Tak, TpubyHan no paccMoTpenuio npereHsuii Mexay Upanom u CoenvHeHHbIMU
IlltaTamMu paccMaTpUBal B Ka4€CTBE NEHCTBHI, Ha KOTOPbIE PACTIPOCTPAHSAETCA 3TOT NIPUHLIMIIL,
REACTBUA "CTpaxkeit pesomoLMK"” WK "KOMHTEXOB" Cpasy nocne pesomouuy B Mcnamckoii
Pecny6nnke Upan. Hanpumep, B nene Huzep npomus Henamckoii Pecnybnuxu Hpan,
KacaBIIEMCs, B YaCTHOCTH, BBIMOJJHEHHUS HMMHIPALIHOHHBIX, TAMOXKEHHBIX U APYyTrUX
aHanornuHbIX GyHxuuii B TerepaHckoM asponopTty cpasy nocie peosmouus, Tpubynan
NPUCBOMA COOTBETCTBYIOMLIEE noBeneHue Mcnamckoii Pecrrybnnke MpaH Ha TOM OCHOBaHMHY,
4TO, NaX€ €CJIM OHO M He ObLIO CAaHKLIMOHMPOBAHO MPaBUTENbLCTBOM, "CTPaXKH PEBONIOLHM"

"... MO KpalHe# Mepe OCYIIEeCTBIIAIN IEMEHThI TOCY JapCTBEHHOM BIIACTH B OTCYTCTBHE
oduLMANTBHBIX BIACTEH NPHU BLITONHEHWH OMEPaLHii, O KOTOPLIX HOBOMY MPABUTEILCTBY

JOJKHO 6bUIO GBITh M3BECTHO M IPOTUB KOTOPHIX OHO KOHKPETHO HE BO3paxaio" .

3) B crartbe 9 oroBapuBaroTCs TPH YCIOBHS IPHCBOEHHUsI TOCYAAPCTBY COOTBETCTBYIOUIETO
TNIOBENEHHA. BO-TIEPBBIX, 3TO NMOBEAEHHE AOIKHO ObITh 3(p(EeKTHBHO CBA3aHO C OCYLIECTBIEHHEM
3JIEMEHTOB rOCYIapCTBEHHOM BJIACTH, BO-BTOPBIX, OHO JAOJDKHO OCYLUECTBIATHCSA B OTCYTCTBHE
HJIM TIPH HECOCTOATENIbHOCTH OQULMANBLHBIX BIACTEH; M B-TPEThHX, OHO JOJKHO MMETh MECTO B
YCIOBHSX, TPEOYIOLIMX OCYLIECTBIEHUS TAKHX JIEMEHTOB BJIaCTH.

4)  Yro kacaeTcs MepBOro yCJAOBHSL, TO JIMLIO MM IPYIINa JHLl JOJDKHBI BBITTOIHATh
roCyAapCTBEHHbIe QYHKIMH, NyCTh JaXe N0 cOOCTBEHHOM HHULMaTuBe. B 3TOM cBs3M Cnenyer
OTMETHTb, YTO XapaKTepy BbHINOIHAEMON AEATENbHOCTH NPHAAETCA OOJIbIIEE 3HAUCHHE, YEM
Han4YHI0 GOpMasbHOM CBA3H MEXAY AEHCTBYIOIMMH JIMLE@MH H a[INAPATOM rOCyAapCTBa.
Cnenyer TaKkxe NOAYEPKHYTh, YTO YaCTHBIE JIHLA, O KOTOPLIX MAET PeUb B CTaTbe 9, - 3TO HE
3KBUBAJICHT "npasuTennpcTBa fe-pakro”. Crarbsa 9 npeanonaraer CyuieCrBOBaHHE
MPaBUTENLCTBA M FOCYAaPCTBEHHOrO afnmnapara, KOTopble NpH OnpenesieHHbIX 00CToATENbCTBAX
NOAMEHSAIOTCA HUIIH JOMOJHAIOTCA YaCTHBIMY JIMLAMM HIIH IPYNIaMH JIHL. 3TO MOXET HMETh
MECTO Ha YacCTH TEPPUTOPHH rOCyapCTBa, KOTOpPas Ha KaKOe-TO BPEMs BhILLJIA H3-TIOJ €10

176 3ror MIpHHLUMN NpU3HaeTcs B cTaThe 2 ["aarckux npasun 1907 ropa o cobmoaeHuu

3aKOHOB U 00bIaeB cyxonyTHo# BovHbl: J.B. Scott (ed.), The Proceedings of the Hague Peace
Conferences: The Conference of 1907 (New York, Oxford University Press, 1920), vol. I,

p. 623, u B crarbe 4, myHKT A (6), XKeHeBCkoit KOHBeHLMH 00 OOpalIeHHNH ¢ BOGHHOILIEHHBIMH
ot 12 asrycra 1949 roxa, United Nations, Treaty Series, vol. 75, p. 137,

77 (1987) 17 Iran-U.S.C.T.R. 92 at p. 104, nyHxkT 43.
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KOHTPOJIsl, MJIK TIPH APYI'MX KOHKPETHBIX OOCTOSATENbCTBAX. UTO )€ Kacaercs npaBUTENLCTBA
ne-$akTo, TO OHO CaMO ABJISETCA NOCYJapCTBEHHBIM aNnapaToM, 3aMEHSIOLIMM MPEeXHUN
roCyZapCTBeHHbIH anmnapar. [loBeneHue OPraHoOB TAKOrO NPaBUTENbCTBA MOANIAKAET MOA
cTaThio 4, a He nog craTbio 9170

5)  UYro kacaercs BTOpPOro yCJIOBHA, TO CJIOBA "B OTCYTCTBUE HIIH NPH HECOCTOATENBHOCTH"
AENAT AAHHYIO CTAThIO IPUMEHUMONM KaK K CITy4asiM MOJTHOTO KOJUIANca rocyapCTBEHHOTO
anmnapara, TaK M K CJIy4asM, Korjaa opHuuaibHble BIaCTH He OCYIECTBIIAIOT CBOH QYHKIHMK B
KaKoM-1M00 KOHKPETHO# 061acTH, HarpUMep MPH YaCTHYHOM pa3Balie roCyAapCTBa MIIK yTpare
KOHTpOJIs Hajx KakuM-Tu6o paitoHoM. CnoBa "OTCYTCTBHE HIIM HECOCTOATENBHOCTD"
OXBaThIBAKOT 00a 3TH ciyyas.

6) CornacHO TpeTbeMy YCIOBHIO NPHCBOEHHS NOBEAEHHUS B COOTBETCTBMH CO CTaTheil 9
06CTOATENIBCTBA HOJDKHBI TPEOOBATH OCYLIECTBIIEHNS JIEMEHTOB rOCy1apCTBEHHOI BIaCTH
yacTHbIMHU JvuaMd. TepmuH "tpefyromux" o3HayaeT HeOOXOAUMOCTb ONpeNeNIeHHbIX AeHCTBUI
B OCYLUECTBJIEHHE FOCYJapCTBEHHbIX QYHKIMH, XOTA 1 HE0OA3aTENBLHO TEX, O KOTOPBIX MIAET
peyb B TOM HJIM MHOM KOHKPETHOM ciy4ae. JIpyrumu cnoBamu, oOCTOATENbCTBA, ITPH KOTOPLIX
YaCTHBIE JIHLA OCYLIECTBJIAIOT 3JIEMEHTHI TOCYAapPCTBEHHOH BJIACTH, NOJDKHBI ONPaBAbIBATh
MOMNBITKH OCYLIECTBIIEHUA MOJMUEHCKIX UM ApYruX QYHKIMIA B OTCYTCTBHE OPHUIIMANBHBIX
Bnacreii. Takum 0Opa3oM, craTbs 9 npeanonaraeT HAJIMYKE ONPEAEIEHHOr0 HOPMaTHBHOTO
3JIEMEHTa B BH/E ACHCTBUIi OT UMEHH rocyRapcTBa, Onarozaps yeMy Ha OXBaThIBaEMbIE €10
CJly4aH He pacrpOCTPaHAETCs OOLIMit MPUHLIUN, COMIACHO KOTOPOMY MOBEAEHHE YaCTHBIX
CTOPOH, B TOM YHCJIE IOBCTAHYECKHX CHJI, HE MOXKET ObITh NPHCBOEHO rocynapcray'”.

Cratea 10
IToBeaenHe MOBCTAHYECKOr0 HIAH HHOIO ABHXKEHHHA
1. IToBeneHue NOBCTAHYECKOro ABHXKEHHSA, KOTOPOE CTAHOBHUTCH HOBBIM

TNpaBUTENbLCTBOM FOCYapCTBa, paCCMaTPUMBAETCA Kak JesHHE JaHHOIO rocyAapcTsa 1o
MEXIYHapOJHOMY IpaBy.

178 Cm., Hanpumep, pemennue ap6utpa Tadra B nene Aguilar-Amory and Royal bank of

Canada Claims (Tinoco Case), UN RIAA, vol. 1, p. 371 (1923) at pp. 381-2. 06
OTBETCTBEHHOCTHM IOCyZIapCTBa 3a NMOBEJIEHUE NPaBUTENbCTBA Ae-¢pakTo cM. Taioke J.A. Frowein,
Das de facto-Regime im Volkerreicht (Cologne, Heymanns, 1968), pp. 70-71. Ilosenenue
NMPaBUTENLCTBA B M3THAHMH MOXET OXBaTbIBAThCA CTaThel 9 B 3aBUCHMOCTH OT OOCTOATENLCTB.
179 Cwm., Hanpumep, Sambiaggio, UNRIAA, vol. X, p. 499 (1904); a Taxxe crarbio 10 1
KOMMEHTapHil.
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2. IloBeneHue ABMXXEHHS, MOBCTAHYECKOTO WM HHOTO, KOTOPOMY YAAETCH CO3HATH
HOBO€ rOCyAIapCTBO Ha YaCTH TEPPUTOPHH yKe CYIIECTBOBABLIErO FOCYAAPCTBA HIIM Ha
Kaxoi-M00 TEpPHTOPHH MO €ro yIpaBlieHHEM, PACCMATPUBAETCA KaK AESHUE 3TOrO
HOBOTO roCyaapCcTBa Mo MEXIYHapOAHOMY IIPaBy.

3. Hacroswas cTaTbs He 3aTparMBaeT IPUCBOEHHUS FOCYNAPCTBY KAKOTO-JIHG0
TMOBEAEHHs, - KaK ObI TO HU GBLIO CBA3AHO C MOBEAEHHEM NAHHOTO IABIKEHHS, - KOTOpOE
PacCMaTpHBAETCA KakK JAesiHHE TaKOro roCyAapcTsa B CUIly CTaTeid 4-9.

KommenTapuii

1) B cratbe 10 paccMatpuBaercs 0COObIN CTy4aii PUCBOEHHA FOCYHAPCTBY 10BENEHUS
MOBCTAHYECKOTO HJIM HHOTO IBMXXEHMSA, KOTOPOE BIOCIEACTBUH CTAHOBUTCSA HOBBIM
TMPaBHTENBCTBOM FOCYAapCTBA MJIM KOTOPOMY YIa€TCsl CO31aTh HOBOE FOCYAApCTBO.

2)  CHayana noBeJeHHE Y4aCTHUKOB TAKOTO ABIXEHUS NMPEACTABISET COBOM JTUIIL OBENEHHE
HaCTHBIX L. Ero Mo>xHO NpupaBHATD K NOBEACHHIO JIWL M IPYIIN, Y4aCTBYIOLIMX B
Gecriopsinkax WM MacCOBBIX AEMOHCTPALIMSAX, H OHO PABHBIM 0GPA30M HE MOXKET ObITh
NPUCBOEHO rocyaapcTsy. Ilocnie TOro kak Ha Jiene BO3HHKAET OPraHU30BaHHOE ABIXEHHE, ero
TNOBE/ICHHUE B €llle MEHbLIEeH Mepe MOXKET ObITh IIPUCBOEHO NOCYAAPCTBY, KOTOPOE He byner B
COCTOSHHHM OCYIIECTBJIATh PEaIbHOrO KOHTPOJIS Hajl €ro AeATENbHOCTbI0. OOuImii npuHLHn,
KaCAIOLIHiCS MOBEAEHHs TAKUX IBHIKEHHI! B X0/ MX NPOAOIDKaloLIeiics 60psObI ¢
CYIIECTBYIOLIEH BJACTBIO, 3aKIIIOYAETCS B TOM, YTO 110 MEXAYHAPOAHOMY NPABY OHO HE MOKET
ObITh NpHCBOEHO rocyaapcTBy. MHBIMH COBaMH, J€SHHS He JOOUBIIMXCA TTOGEbI
MOBCTaH4ECKUX NBMXXEHUH HE MOTYT NPUCBaUBATLCA FOCYNAPCTBY, 32 MCKJIKOYEHHEM CIy4aes,
NPeNyCMOTPEHHbIX KakOH-MHOO0 npyroit craTheii riassl 11, Hanpumep B 0cobbIx
06CTOATENbCTBAX, MPENYCMOTPEHHRIX CTaTheil 9.

3) Iwupoxyio mommepKy 3TOro OBIEro NPHHLUMIA MOXKHO OGHAPYXKHTb B apOuTpaxkHoi
npaxruke. MexayHaponHble apOUTpaKHbIE OPraHkl, B TOM HHC/IE CMELIAHHbIE KOMHCCHH TI0
PacCMOTPEHHIO TIPETEH3HUI ™ 1 apOUTpaxHble Cyabl'™! €IMHOAYIIHO MOATBEPAMIIM TO, YTO

B pemeHun no aeny Coauc unen Komuccun Hunbeen Hassan "Teepno ycrossmnmes

1% Cwm. pelIeHHs pa3NHYHBIX CMEIIAHHBIX KOMUCCHI: Zuloaga and Miramon Governments,

Moore, International Arbitrations, vol. 111, p. 2873, McKenny, ibid., vol. 111, p. 2881;
Confederate States, ibid., vol. III, p. 2886; Confederate Debt, ibid., vol. III, p. 2900;
Maximilian Government, ibid., vol. I11.

B Cwm, Hanpumep, British Claims in the Spanish Zone of Morocco, UN RIAA, vol. 11, p. 615
(1925), at p. 642; Several British Subjects (Tloilo Claims), UN RIAA, vol. VI, p. 158 (1925),

at pp. 159-160.
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NPHHLMIIOM MEXIYHApOIAHOrO NpaBa”: HH OIHO NPABHTEILCTBO HE MOXKET HECTH
OTBETCTBEHHOCTH 3a ACHCTBHE, COBEPLIEHHOE B HaDYLUEHHE €ro BJIaCTH IPYIIIAMH MATEXHHKOB,
€CIIH CaMO 3TO NPABUTEJILCTBO HENb3s OOBUHUTD B OTCYTCTBUH JOOPOCOBECTHOCTH MIIH B
HEOPEXXHOCTH NPH NONABJIeH!H BOcCTaHus . JIHIIOMAaTHYeCKas PAKTHKA B BHICUIEH CTEMEHH
NOCNEN0BaTeNbHA B IPU3HAHUHU TOTO, YTO NOBEAEHHE NIOBCTAHYECKOrO IBMXXEHHS HE MOXKET
NPUCBaHUBATLCA rOCYAApCTBy. B 3TOM MOXHO yOemuThCs, HaNpUMep, PACCMOTPEB MATEPHUAIBI
noaroToBuTenbHON paboTsl k Kondepenuuu no kogudukauuu 1930 rona. OreeTh
npasuTeNLCTB 10 MyHKTY IX 3anpoca 06 uHdopmauuu, HanpaBaeHHOro UM IToAroTOBUTENBLHBIM
KOMHTETOM, CBHJIETENLCTBYIOT O CYLECTBEHHOM EAHHCTBE MHEHHIA B BOIIPOCE O TOM, 4TO!

a) NOBeJEeHHE OPraHOB MOBCTAHYECKOTO JBWXKEHHs HE MOXET ObITh KaK TAKOBOE IIPUCBOECHO
rOCyapCTBY HIIH NOBJEYb 32 COOO0M ero MeXxIyHapOAHYK OTBETCTBEHHOCTb, M b) TOIbKO
MOBEIEHUE OPraHOB I'OCYJapCTBa B CBA3M C HAHOCAILUMH yiuepO AeHCTBHAMM NOBCTAHLIEB
MOXeET OBITh MPUCBOEHO rOCYNapPCTBY M NOBJIEYD 32 COD0I €ro MEXAyHapOIHYIO
OTBETCTBEHHOCTb, IPHUYEM TOJIBKO €CJIM TaKOE NOBEeHHe NPEACTaBNsAeT CoB0i HapymeHne
MEXKIYHAPOAHO-IPABOBOTO 0BS3aTeNLCTBA NAHHOTO FOCYAapCTBa ™.

4)  O6umii NpUHUMI, COTJIACHO KOTOPOMY MOBEAEHHUE NMOBCTAHYECKOTO HIIM HHOTO ABIKEHMS
HE MOXeET ObITh MPUCBOEHO IOCYAAPCTBY, OCHOBAH Ha TOH MOCHUIKE, YTO CTPYKTYpPhI U
OpraHM3alus ABHXEHUS SIBJIAKOTCSA M OCTAKOTCs HE3aBHCHMBIMHU OT CTPYKTYP ¥ OpPraHH3alluH
rocynapcrea. HMiMeHHo Tak Oyner o6cTOSTh A€N10, KOrAa roCYAapCcTBO YCNEITHO MOAaBIsAeT
maTex. B oTnuyme OT 3TOrO, B TEX Ciydasx, KOrAa ABH)XEHHE NOCTUIaeT CBOMX Lieneit u nubo
CTQHOBMTCsI HOBbIM NPaBUTENLCTBOM roCcyAapcTsa, THb0 co3aaeT HOBOE roCyAapcTBO Ha YaCTH
TEPPUTOPHHM paHee CYIECTBOBABLIErO roCyAapCcTBa MM HA TEPPUTOPHH NOJ €T0 YIIPABICHHEM,
Obi10 OBl HEECTECTBEHHBIM, €CITY Obl HOBBIH PEXUM MJIH HOBOE rOCYAapCTBO MOIITH H30eXaTh
OTBETCTBEHHOCTH 3a CBOE MPEXHEE NOBeAeHHe. B 3THX HCKIIIOUMTEIBHBIX 0OCTOSTENLCTBAX
crates 10 mpeaycMaTpuBaeT NPUCBOEHHE TOCYaPCTBY MOBEEHHs OJiepKaBLIero nobeny
MOBCTAHYECKOIO MITM HHOTO JBHXKEHMA. OCHOBY NI MPUCBOEHUS FOCYAAPCTBY MOBENCHHS
Ofiepxasiuero nobeay MOBCTAHYECKOTO WM HHOrO ABMXKEHHS 110 MEXKAYHAPOAHOMY IIPaBy
COCTABJISIET MPEEMCTBEHHOCTb MEXIY ABHXEHHEM H 00pPa30BaHHBIM BMOCAEACTBUI
npaBuTENbCTBOM. TakuMm 06pa3oM, NoHsATHE "NOBeAeHHEe" KACAETCs TONBKO NOBENEHHUS
JABMOKEHUS KaK TAKOBOIO, a2 HE HHAMBHIYAJIbHBIX AEAHUH YYaCTHUKOB JaHHOTO JBMXKEHHUS,
NEeHCTBYIOMMX B UX COOCTBEHHOM Ka4ecCTBe.

182

UN RIAA, vol. IV, p. 358 (1928), at p. 361 (referring to Home Missionary Society,
UN RIAA, vol. VI, p. 42 (1920); Cf. the Sambiaggio case, UN RIAA, vol. X, p. 499 (1903),
at p. 524.

183 League of Nations, Conference for the Codification of International Law, Vol. III: Bases
of Discussion for the Conference drawn up by the Preparatory Committee

(Doc. C.75M.69.1929.V.), p. 108; Supplement to Volume III: Replies made by the
Governments to the Schedule of Points: Replies of Canada and the United States of America
(Doc. C.75(a).V.69(a).1929.V)), pp. 3, 20.
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5) B Tex ciyyasx, KOT/ia IOBCTAHYECKOE ABHKEHUE B KAYECTBE HOBOIO MPABUTENbCTBA
3aMEHsAET NpeXkHee MPaBUTENLCTBO rOCYAAPCTBa, BIACTHAS OPraHU3aLus MOBCTAHYECKOro
ABWXECHHA CTAHOBHUTCA BJIACTHOM OpraHu3auuei JaHHOro rocynapcrsa. Takum obpasom,
NPEEMCTBEHHOCTD, CYLIECTBYIOIIAs MEXIY HOBOI OpraHu3alMeii rocyapCTBa M OpraHu3anmei
NOBCTaH4€CKOI0 ABWXXEHHS, ECTECTBEHHBIM 06pPa30M MPHBOAHT K NPMCBOEHHIO NOCYAaPCTBY
BO3MOJKHOIO NOBEJIEHHS [TOBCTAHYECKOro ABMXXEHHs B niepuon 6opsbbl. B TakoMm ciyuae
rocyZiapcTBO He IpeKpallaeT CBOEro CyeCTBOBaHUs B Ka4eCTBE CyObekTa MexayHapOLHOTO
npaBa. OHO OCTaeTCs TEM 3Ke rOCYapCTBOM, HECMOTPA HA M3MEHEHUsA, PEOPTaAHU3ALIUY 1
npeoOpasoBaHus B €ro MHCTHTYTaX. Bojiee TOro, OHO ABJSETCS €NMHCTBEHHBIM CYOBEKTOM
MEXAYHapOIHOI'O 1paBa, Ha KOTOPbIH MOXET ObITh BO3JIOXKEHA OTBETCTBEHHOCTb. CHTyauus
Tpedyer Toro, 4ToOb! NesHUs, COBEPIUEHHEIE B epHox GOpLOLI 3a BAACTh annapaToM
TIOBCTAHYECKOIO NBMXKEHHUSA, MOIH OBbITh MPHCBOEHBI FTOCYAAPCTBY HAPSAAY C NEAHHAMHI
CYILLECTBOBABILETO B TO BpeMs NPABUTENLCTRA.

6) B Tex cnyuasx, KOraa NOBCTAHYECKOMY MJIM MHOMY ABHXKEHHIO yIa€TCH CO3LATh HOBOE
rocynapcTBo Ju60 Ha 4acTH TEPPUTOPHH CYLIECTBOBABILErO MpeXae rocyaapcTaa, mubo Ha
KaKO#-THOO TEPPHTOPHH, paHee HAXOMHUBILEHCS MO €ro YnpasieHUeM, IPHCBOEHHE HOBOMY
rocyapCTBy MOBENAEHHA MOBCTAHYECKOTO HIIH HHOTO ABHXXEHUA OMATH XK€ ONMpPaBAbIBAETCH
NPEEMCTBEHHOCTBIO MEXK/Y OPraHH3aliMei 3TOro ABHXEHUA ¥ OpraHu3aLueii rocynapceraa,
koTopoe oHo co3nano. Ilo cyTn nena To ke 06pazoBaHHe, KOTOPOE paHee UMENIO
XapaKTEepPHCTHKH NOBCTAHYECKOIO MIIM MHOTO ABMXXEHHS, CTAJIO NIPABUTENBLCTBOM FOCYapCTBa,
3a CO3]aHHe KOTOporo oHo 6oponock. I'ocynapcrBo-npeamecTBeHHUK He OyaeT HeCTH
OTBETCTBEHHOCTH 3a TakKHe AesHusA. ENMHCTBEHHas BO3MOXKHOCTD 3aKJIHOUAETCH B TOM, YTO
HOBOE IOCYZIapCTBO JOJDKHO Oyaer npuHATL Ha cebs OTBETCTBEHHOCTD 32 AEAHHS], COBEPLUEHHELIE
B LieJIIX COOCTBEHHOTO CO3MaHHUA, H 3TO NPEACTaBisieT cO00i NPU3HAHHYIO HOPMY.

7) Ilynxr 1 crarbu 10 OXBaThIBaeT CLIEHAPHIL, PH KOTOPOM MOBCTaHYECKOE JBHKEHHE,
nobusiMCh TpUyM(a, 3aMEHHIIO CBOHMH CTPYKTYPaMH CTPYKTYPhbI IPEXHErO MPaBHTEILCTBA
paccmarpuBaeMoro rocyzapcrsa. ®pasa "KOTOpOe CTAHOBHTCA HOBBIM IPABHTENLCTBOM"
HCIIOJIb3YETCs sl OMHCaHMsA 3TOro nocieacTeusas. OnHako HOpMa, 3akperUieHHas B yHKTe 1, He
JOJDKHA TOJIKOBAaTbCS CIMIIKOM LIHPOKO B ClIy4ae NPaBUTENLCTB HALIMOHAIBHOTO PUMHPEHNS,
cOpMHPOBaHHBIX MOCIIE TOCTHKEHNA COTTIAIEHUS MEXIY CYIUECTBYIOLIMMH BIaCTAMH U
nuaepamMH MOBCTaHYECKOrO ABMKEHUS. 1'0CynapcTBO HE IOJKHO HECTH OTBETCTBEHHOCTD 32
noBeacHHE NPUOEraloLIEero K HaCHIIHIO ONMO3HLHOHHOIO ABHXXEHHUS JIHLIb B CUITY TOTO, YTO B
HHTEpecax o611ero MUPHOro YperyInpOBaHHA 3JIEMEHTHI ONNO3HULHH BKJIKOYEHbI B COCTAB BHOBb
CO3/1aHHOTO NpaBHTENbCTBA. TaknM 00pa3oM, KpUTEpHil NpHMEHEeHHs NMyHKTA 1 3aKkIouaercs B
CYLIECTBOBAHMH PEANIbHO H CyLIIeCTBEHHOI NPEEMCTBEHHOCTH MEXAY MPEKHHUM
MOBCTAHYECKHM JBHXXEHHEM H HOBBIM IPaBHTENLCTBOM, KOTOPOE €MY YAAJIOCH CO3/aTh.
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8) B nmynkre 2 cratbu 10 paccMaTpHBaeTCs BTOPO#i CLEHAPHIA, IO KOTOPOMY CTPYKTYPhI
MIOBCTaHYECKOTO UJIH HHOTO PEBOIOLMOHHOTO ABHXXEHUA CTAHOBATCS CTPYKTYPaMH HOBOTO
roCynapcTBa, CO3MaHHOIO B PE3y/IbTaTe OTACNCHHA WIIH NEKONIOHH3ALNH Ha YaCTH TEPPHTOPHH,
KOTOpasi 0 TOr0 HaXOAUIACh NOJ CyBEPEHHTETOM HIIH yNpaBlieHHEM rOCYAapCTBa-
NpeIuecTBeHHUKa. BbipaxkeHue "M Ha KaKOH-THOO TEPPUTOPHH MOX €T0 yripaBieHHEM"
BKJIIOYEHO B TEKCT JUIH TOTO, YTOOBI y4ECTh Pa3/IMYKA B IPABOBOM CTATYCE Pa3HbIX 3aBHCHMBIX
TEPPUTOPHIL.

9) Bceobvemmouiee onpeneneHyue TUNIOB IPYIIN, KOTOPLIE OXBATLIBAIOTCA TIOHATHEM
"MOBCTaH4YECKOE BMKEHHUE", KaK OHO HCTIONb3yeTcs B crathe 10, 3aTpymusercs 6ombimm
pasHoobpasuem HOpM, KOTOpbie MOTYT NPHHHMATh TIOBCTAHYECKHE JBHKEHHS HA MPAKTHKE, B
3aBMCHMOCTH OT TOTO, MJET JIH pedb 06 OTHOCHTENILHO OTPAHUYEHHBIX BHYTPEHHUX BOJNHEHHSAX,
CHTYaLMH PEAJIbHOM IpaXk1aHCKO#M BOHHBI, aHTUKOJIOHHANBLHOM 60pB6e, 0 fesTenbHOCTH
HalMOHAJIbHO-0CBOGOAUTENBHOTO PPOHTA, PEBOIIOLIMOHHOTO HJIM KOHTPPEBOIOLMOHHONO
ABxeHus U T.A. IloBcTanyeckne ABIKEHHS MOTYT 6a3MpOBaTbCA Ha TEPPUTOPUM rOCYAApCTBa,
NPOTHB KOTOPOrO HaMpaBjieHbl AEACTBUSA AAHHOTO ABXKEHHS, THOO Ha TEPPUTOPUM TPETHErO
rocynapcrsa. Ilpu BceM Takom pa3sHOOOpa3uH 3a OPHEHTHD MOXKET GbITb PHHST NOPOT
NPHMEHEHHUS 3aKOHOB BOOPY>KEHHOrO KOH(IHKTa, NpenyCMOTPEHHbIHA B JIONONHUTENBHOM
npotoxone II 1977 roga’™. B nyHkTe 1 cTaTby |1 yNIOMHHAIOTCS aHTHIIPABHTE/ILCTBEHHBIE
"BOOPY>KEHHBIE CHJILI MJTH JPYrHe OPraHH30BAHHBIE BOOPY)KEHHbIE IPYIINbl, KOTOPLIE, HAXOMACH
NoJ OTBETCTBEHHBIM KOMaHOBAHHEM, OCYILECTBIIAIOT TAKOH KOHTPOJIb Hajl YaCTHI TEPPUTOPHH
[cooTBeTcTBYIOmErO rocynapcTBa), KOTOPEIH NO3BOAET MM OCYLIECTBIIATH HENPEPLIBHBIE U
COIJIaCOBaHHBIE BOEHHELIE NEHCTBUA M MPUMEHATh HacToswuii [IpoToxon", u nanee Takue
rpynnbl MPOTHBOMOCTABIAIOTCA "Clly4asM HAPyLIEHHS BHYTPEHHErO NOPAAKA H BOSHUKHOBEHHS
06cTaHOBKH BHYTpeHHE! HanpsHKeHHOCTH, TAKUM, KaK GeCriopsiky, OTAebHbIE !
CrOpaIM4EeCKHEe aKThl HACHIIHA U HHbIE aKThI AHAIOFMYHOrO Xapakrepa" (MyHKT 2 crarbu 1).
37O onpenesieHHe "aHTHNPABUTENLCTBEHHBIX BOOPYXKEHHBIX CHI" B kOHTeKcTe [IpoTokonos
OTpaXxaeT OCHOBHYIO HAEI0 "MOBCTAHYECKOIO JBHKEHHUS".

10) o cpaBreHHIO ¢ MyHKTOM 1 cdepa neiicTBUs HOPMBI IPHCBOEHHUSA NOBEACHN,
M3JIOXKEHHAsA B MyHKTE 2, PaCIIUPAETCA ¥ BKIIIOYAeT B ce0s "MOBCTaHYECKHE HITH MHbIE"
ABWXXEHUS. JTa TEPMMHOJIOrHA OTpakaeT Oobliee pasHoOOpasue ABMKEHHIA, AefiCTBUS
KOTOPBIX MOTYT NMPUBECTH K CO3AaHUIO HOBOTO rocyaapcTea. OnHako 3TH QOPMYJIHPOBKH HE
PacrpOCTPAHAIOTCS HAa NEHCTBHUA IPYNN IPakAaH, BLICTYMAOLIMX 332 OTACICHHE MM

184 HononHutenbHel#i npoTokon k JXeHeBCkUM KOHBeHUMsM OT 12 aBrycra 1949 ropa,

KaCaroOLINICs 3aLUUThI XXEPTB BOOPYKEHHBIX KOH(INKTOB HEMEKAYHAPOLHOrO XapaKTepa
(ITporokoun II), United Nations, Treaty Series, Tom 1125, ctp. 658.
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PEBOJIIOLIUIO, €CJIM OHU COBEPIUAIOTCA B paMKax rOCYRapcTBa-NpeauecTBeHHHKa. He
OXBAaTBIBAIOT OHU ¥ CUTYALMIO, KOT/Ia TOBCTaHYECKOE ABHXKEHHE Ha OTpeleNeHHOH TEPPUTOPHH
NpEyCrneBaeT B CBOMX aKTHBHBIX YCHIMAX 1O CO3AaHHIO COK03a C APYruM rocyaapcteom. Ilo
CYLIECTBY B TaHHOM CJiy4ae pe4b UAET O MPABONPEEMCTBE, U ITOT BONPOC HAXOIMUTCSA 33
npenenamu chepsl ASHCTBUA HACTOALIMX CTaTell, TOrA Kak B craTbe 10 BHUMaHue 3a0CTpseTcs
Ha NPEEMCTBEHHOCTH COOTBETCTBYIOLUETO ABHXEHHA M CO3RABAEMOr0O BHOCIEACTBUH, B
3aBHCHMOCTH OT O0CTOATE/NBCTB, HOBOrO MPABUTENbCTBA K FOCYAPCTBA.

11) [Ins ueneit cratbut 10 He cieayeT NPOBOAMTL HUKAKHMX Pa3IHUHil MEXy pa3HbIMH
KaTeropusaMH JBHXEHHH NO KPUTEPHIO KaKOH-THOO0 MEXAYHAPOMHOIM "eruTHMHOCTH" MK
m000ii HE3aKOHHOCTH B OTHOIIEHMH WX NPEOOPa3OBaHUsA B PABHTENBCTBO, HECMOTp Ha
NOTEHLHAIBHYIO BAXKHOCTb TAKUX Pa3Nn4Uii B MHbIX KOHTeKkcTax'® . C Touku 3peHus
pa3paboTku HOPM NpaBa, PEryIUpYIOLUMX OTBETCTBEHHOCTh TOCYAaPCTB, NPENCTaBIAETCS
M3/IMIIHUM M HEXeJlaTeIbHbIM OCBO00XaTh HOBOE MPABUTENBCTBO MJIH HOBOE IOCYapCTBO OT
OTBETCTBEHHOCTH 32 [TOBEACHHE €r0 NEPCOHANA, CChUIAsACh Ha COOOPaXKEHNS 3aKOHHOCTH MITH
HE3aKOHHOCTH €ro NPOHCXONICHUS 0. BMECTO 3TOro BHUMAHHE I0KHO 330CTPATHCS Ha
AaHHOM KOHKPETHOM IOBENCHHH, 2 TAKXKE €ro NPaBOMEPHOCTH HIIH HENPABOMEPHOCTH B
COOTBETCTBUH C NPUMEHUMBIMH HOPMAMH MEXXIYHAPOIHOIO IIPaBa.

12)  ApOurpaxcHble pemeHns BMECTE C rOCyAapCTBEHHO# MPaKTHKOM U nUTEPaTypOi
YKa3bIBalOT Ha LIMPOKOE NPU3HAHHE ABYX MO3UTHUBHLIX HOPM HPUCBOEHHS MOBENEHHS,
M3JIOXEHHBIX B CTaThe 10. B MexnyHapomHbIX apOUTPaskHbIX PEIIEHHUAX, HAIPUMED B
PELICHHAX CMELIAHHBIX KOMHCCHH, yUpeXaeHHbIX A Benecyansl (1903 ron) u Mekcuku
(1920-1930 roxer), nogaep>KUBaeTCs NPUCBOEHHE NOBEAEHHS TIOBCTAHLIEB B TeX cnydasx, koraa
ABHXXEHHIO YIAETCA ROCTHYL CBOMX PEBONIOUMOHHBIX Heneit. Hanpumep, B pewennu no neny
"Bonueap peiinysi komnanu" 3TOT NPUHUMI CHOPMYITHPOBAH CREAYIOMM 06pasoM:

185 Cwm. H. Atlam, "International Liberation Movements and International Responsibility",

B. Simma & M. Spinedi (eds), United Nations Codification of State Responsibility (New York,
Oceana, 1987), p. 35.

186 Kak 6b110 yka3aHo CynOM B KOHCYNIbTaTHBHOM 3aKIIOueHuH 1o Hamubuu, "dusudeckuii
KOHTPOJIb HaJl TEPPHTOPHEN, @ HE CYBEPEHHOCTD MJIH 3aKOHHOCTb THTY/Ia IBJIAE€TCS OCHOBOM
OTBETCTBEHHOCTH rOCYIapCTBa 32 AesHUS, 3aTparuBaloiue apyrue rocynapcrsa”: Legal
Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), 1.C.J. Reports 1971, p. 16,

at p. 54, para. 118.
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"TocynapcTBO HECeT OTBETCTBEHHOCTD 32 0043aTeNbCTBa NOOEAOHOCHOM PEBOMIOLIMM
€ CaMOro HauaJja 3TOH peBoMoLHHY, HOO TeopeTHHECKH OHa BhipaxkaeT coboii ab initio
M3MEHEHHE HAaLIMOHAJILHOH BOJIM, OKOHYATeNbHO BbIKPUCTAIIM30BABILIEECS B YCTIEUTHOM

ucxone pesomounn™®.

DpaHKO-BEHECYIIbCKAS CMEIIAHHAS KOMUCCHS 10 NIPETEH3USIM B CBOEM PELIEHHH MO AENy
"®peny xomnanu o Benecysnan Peiinpoyoc” noa4epKHyNa, YTO roCyAapcTBO HE MOXKET HECTH
OTBETCTBEHHOCTH 3a I€HCTBHs PEBOJIIOLIMOHEPOB, "€CH TONBLKO PEBOJIIOLIMS HE 3aKOHYHUIACh
nobenoi", NOCKONbKyY Takue AEHCTBHS B 3TOM CIy4ae 3aTParMBaioT OTBETCTBEHHOCTD
rocyaapcTBa "COrNacHO NpU3HaHHBIM HOpMaM My6nuuHoro npasa"'®®. B nene Tuncon
(dpaHKO-MEKCHKAHCKas KOMUCCHA MO MPETEH3UAM NOCTAHOBHIIA, UTO. ..

"eCNM Bpen MPUMYMHEH, HalIPUMED, B PE3YJIbTaTe PEKBU3HLIMIA MIIH HACHIIbCTBEHHBIX
KOHTPUOYLIMH, HAJIOXKEHHBIX. .. PEBONIOLMOHEPAMH [I0 MX OKOHYATEIbHON MoGe/bl, HiH
€CIu OH OBL BBI3BaH. .. NPaBOHAPYLIEHUAMH, JOMYLIEHHBIMU MOOETHBIIHMH

PE€BOIIOLMOHHBIMH CHJIAMH, TO OTBETCTBCHHOCTH rOCYJapCTBa. .. HENb3A OTpHI.laTb"l”.

13) B03MOXHOCTb BO3JIOXEHHS Ha FOCYapCTBO OTBETCTBEHHOCTH 3a AefiCTBUA NOBeAUBLIErO
TIOBCTaH4Y€CKOrO IBMxXeHHs Obla 0TpaXkeHa B 3anpoce 06 uHPOpPMALKHK, HAaNPaBIEHHOM
npasuresbcTBaM Iloarorosutensueiv koMuTeToM KoHpepeHunu o konuduxamu

1930 rona'®. Ha Gaze OTBETOB, MOJIy4E€HHBIX OT psifia NPaBUTEILCTB, II0AroTOBUTENbHDIM
xomuteT Kondepenuuu cocraun cenyioumyro oCHOBY i AucKyccuu: "TocynapcTso Hecer
OTBETCTBEHHOCTb 3a yLIep6, MpH4HMHEHHbIH HHOCTPaHL[aM NOBCTaHYECKOM MapTHeii,
ozepxasuiei MoGeny u CTapluel NPAaBUTENLCTBOM, B TAKOH XKe MEpE, B KAKOi OHO HeceT
OTBETCTBEHHOCTb 3a yiuepO, NPUIHHEHHBIH NeACTBHAMM [IPAaBUTENILCTBA AE-I0PE, IIH €ro

87 UNRIAA, vol. IX, p. 445 (1903), at p. 453. Cwm. Takxe Puerto Cabello and Valencia
Railway Company, ibid., vol. IX, p. 510 (1903), at p. 513.

" UNRIAA, vol. X, p. 285 (1902), at p. 354. Cm. Tawxke Dix case, UN RIAA, vol. IX, p. 119
(1902).

18 UNRIAA, vol. V, p. 327 (1928), at p. 353.
% League of Nations, Conference for the Codification of International Law, vol. III: Bases of
Discussion for the Conference drawn up by the Preparatory Committee

(Doc. C.75.M.69.1929.V.), pp. 108, 116, Bocnpoussoautcs B Yearbook... 1956, vol. 11, p. 223,
at p. 224,
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JOJKHOCTHBIX NHL, UM Boick"™!

. XOT# 3TO NPEANOKEHHE TaK U He BblI0 06CYKIEHO, MOXKHO
CYMTAaTb, YTO OHO OTPAXAET HOPMY MPUCBOEHHSA, KOTOPAs B HACTOSALIEE BPEM H3NI0XKEHA B

MyHKTE 2.

14) Pemenus u npakTHKa 60/iee HEJABHErO BPEMEHH B LIENOM HE NAOT KAKUX-THO0
OCHOBaHMii 1A TOro, 9T06bI MOCTABHTH NMOJ COMHEHHE NONOXEHHS, CONEpPKAIMecs B cTaThbe 10.
B onHoMm nene Bepxosuriit cyn Hamubuu nowen naxe aanblue, NpU3HAB OTBETCTBEHHOCTD 33

"Bce coBepiIeHHOe" npexHeit anmuHucTpauueit FOxHoit Adpuxn',

15) MoryT BO3HHMKaTh HCKJIIOYHUTENBHBIE CITy4aH, KOTIa NOCYAaPCTBO GbIIO B COCTOSHUM
NIPHHATBL MePbl NPEAOCTOPOXKHOCTH, NMPEXYNPEXXACHUA WIH HAKa3aHUS B OTHOIIEHHH MOBEIEHUA
ABUXKEHHSI, ONHAKO 6E30CHOBATENLHO HE CAENAINO 3TOr0. DTa BO3MOXKHOCTD SABJIAETCS
npeaMeToM MyHkTa 3 ¢tateH 10, rae npenycMaTpuBaeTCs, YTO HOPMbI PUCBOEHUS MOBECHHA,
3aKperuieHHbIe B IyHKTax 1 M 2, He 3aTparuBaroT MPHCBOEHHUA rOCYAAPCTBY KaKoro-iu6o
TIOBEAEH!s, - KaK Obl TO HU GbLIO CBA3AHHOIO C MOBEAEHUEM NAHHOIO ABHXXEHMS, - KOTOPOE
paccMaTpUBAETCA KaK ACAHHE TAKOro roCyAapcTBa B CHITY APYTrHMX MOJOXEHHH riasb! 11,
Tepmun "xax 661 To HU GBLIO CBA3aHHOE C MOBENEHHEM NAHHOTO JBIDKEHHA" HO/KEH
MOHUMATECS KaK MMEIOLIiH WHPOKUH CMbICH. TakuMm 06pa3oM, HENPUHATHE rOCYAapCTBOM
AOCTYIMHBIX Mep IUL 3ALIHTHI NOMEIEHHH JUIIIOMaTHYECKUX NPEACTABUTENBCTB, OKa3aBIINXCS
IO/l yrpO30i HanaJeHUs MOBCTAHYECKOrO ABMXEHHS, SBHO NpENCTaBiseT coboi nopeneHue,
KOTOPOE MOXET OBbITh MPHCBOEHO rOCYAaPCTBY, U ABJAETCH NPEIMETOM MyHKTa 3.

16) CymecTpyer ele 0OHA BO3MOXHOCTb, KOrJja MOBCTAHYECKOE ABHKEHHE CAMO MOXKET ObITh
MPUBJIEYEHO K OTBETCTBEHHOCTH 3a COOCTBEHHOE NMOBEAEHHUE 110 MEXAYHAPOIHOMY IPaBy,
HanpuMep 3a HapylIeHHe HOPM MEeXYHapPOIHOrO 'yMaHHTAPHOIO NPaBa, COBEPLIEHHOE €ro
cunamu. OIHAKO TeMa MEeXIYHAPOAHOM OTBETCTBEHHOCTH HE NOOUBLIMXCS MOGems
MOBCTAHYECKUX WJIH HHBIX BHXKEHMH HaXOQUTCA 3a npenenamu cepol AeHCTBHS HACTOSAIINX
CTaTei, KOTOPbIE KACAIOTCA TOJbKO OTBETCTBEHHOCTH IOCYNapCTB.

1 Basis of Discussion No. 22 c), League of Nations, Conference for the Codification of

International Law, vol. III: Bases of Discussion for the Conference drawn up by the Preparatory
Committee (Doc. C.75M.69.1929.V ), p. 118, 116, Bocnpoussonutcs B Yearbook... 1956,

vol. I, p. 223, at p. 224.

2 PyKkOBONCTBYACH, B YACTHOCTH, OXHUM M3 KOHCTHTYLMOHHBIX nosioxeHuit, Cyn
IIOCTAHOBHJI, YTO "HOBOE NPABUTENLCTBO HACJIEAYET OTBETCTBEHHOCTD 3a AESHUSA, COBEPIICHHEIE
NIpeXHHMH OpraHamu rocynapcrsa”: Minister of Defence, Nabibia v Mwandinghi, 1992 (2) SA
355 atp. 360, LL.R, vol. 91, p. 341, at p. 361. C npyroit croponsi, cM. 44123 Ontario Ltd. v
Crispus Kiyonga, (1992) 11 Kampala LR 14, at p. 20-1; LL.R., vol. 103, p. 259, at p. 266 (High
Court, Uganda).
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Cratbs 11

IloBeaenune, KOTOpOE NPH3HAETCA H HPHHHMAETCH rOCYAapCTBOM
B KayecTBe COOCTBEHHOr O

IToBeneHue, KOTOpOE HE NPHCBAUBAETCH FOCYAAPCTBY HA OCHOBAHHM
NpENLIEeCTBYIOUIMX CTATEH, TEM He MEHee PACCMATPHBAETCS KaK NesSHUE NaAHHOrO
rocynapcTBa 0 MeXIyHapOXHOMY NpaBy, €CJH U B TOH Mepe B KaKOM 3TO roCyaapcTBo
NPH3HAET U NPHHUMAET JAHHOE MOBEAEHHE B Ka4eCTBE COOCTBEHHOTO.

KommenTapnii

1)  Bce ocHoBaHMs JUIf TPUCBOEHHSA NOBENEHNA, OXBa4YeHHbIE B riase II, 3a HCkmoyeHnem
NOBEACHHUA TIOBCTAHYECKHMX MIIH MHBIX JBHXXEHHH COrIacHO cratbe 10, cTpoATCs Ha TOM
NOCBUIKE, YTO HA MOMEHT MPEATOJAaraeMoro MpOTHBONPABHOIO ACSHMA YCTAHABIUBAETCA CTaTyC
JIMLIA WK OPraHa Kak rocyJapCTBEHHOro opraHa JiM0o ero MaHpaT AeiCTBOBAaTh OT UMEHH
rocyaapcTsa. B ornuuue ot 3T0r0, B CTaThe 11 NpenycMaTpuBaeTcsa NPUCBOEHUE rOCYAapPCTBY
TIOBEJICHHS, KOTOPOE He ObUIO M He MOrJI0 6bITh MPHCBOEHO EMY B MOMEHT COBEPLIEHHS, HO
KOTOpO€ BMOCIEACTBHH NPU3HAETCS ¥ NPHHUMAETCA FOCYAapPCTBOM B Ka4eCcTBE COOCTBEHHOrO.

2)  Bo MHOrux ciydasx MoBeAEHHE, KOTOPOE MIPU3HAETCS U IPUHAMAETCA FOCYAAPCTBOM,
Gyner npencrasaATh Co6O¥H NOBENEHHE YaCTHBIX JIML WM 0OpasoBanuit. O6uuit mpuHIMD,
BbIBEJIEHHBIH U3 TOCYaPCTBEHHON NMPAKTHKU H MEXKAYHAPOAHBIX CYAEOHBIX peLIEHHUI,
3aKJII04A€TCA B TOM, YTO MOBEACHME JIMLA UM IPYIIILI ML, He AEHCTBYIOIIMX OT UIMEHH
roCynapCTsa, He CHMTAETCA NESHUEM rOCyIapCTBa M0 MEXAYHAPOAHOMY NpaBy. IDTOT BEIBOI
COXpaHSIET CBOKO CHITy HE3aBUCHMO OT OOCTOATENBCTB, B KOTOPBIX AEHCTBYET YACTHOE JIULIO, H OT
MHTEPECOB, 3aTPOHYTHIX NIOBEIEHUEM NAHHOIO JIULIA.

3) Takum obpasom, kak u cTaThs 10, cTaThs 11 OCHOBBIBAETCA HA TOM NPUHLHMIIE, YTO CYTy60
4aCTHOE NOBEIEHHE HE MOXKET ObITh KaK TAKOBOE MPUCBOEHO rocyaapcTBy. OnHako B Hei
NPU3HAETCA "TEM HE MEHee", YTO MOBENCHNE CUNTAETCA AESTHHEM FOCYAapCTBa, "eCiu U B TOi
Mepe B KaKoi 3TO roCyAapCTBO NPH3HAET U MPHHUMAET JAHHOE MMOBENEHUE B KAYECTBE
cobcTBerHoro". Ciy4au npUMeHEHHS 3TOTO NPUHLMIIA MOXHO 0OHAPYXUTh B CyNeOHBIX
pelieHHsX ¥ roCyAapCTBeHHOI npakTuke. Hanpumep, B pemenun no aeny O maskax
apbuTpaxHbIi cyn npusHan I'penuo OTBETCTBEHHO 3a HAPYLIEHHE AOTOBOPA KOHLIECCHH,
WHUIMUPOBaHHOE KpHUTOM B TOT nepyox, Koraa OH ABJANCS aBTOHOMHOM TEPPHTOPHUEii B
cocrase OCMaHCKO# MMIIEPHH, YACTHYHO Ha OCHOBaHWH TOTO, YTO HapylUEHUE ObLI0
"nomnepxano [I'penueii], kak ecnu 6b1 310 ABNANOCH OOBLIYHOM Onepaiyedi... ¥ B KOHEHHOM
UTOre ObLIO MPOIOKEHO €H0 NaXKe NI0C/e YCTAHOBIEHHUA TEPPUTOPHATLHOIO CYBEPEHHTETA Hal
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octposom..."'” B koHrekcre NpaBONpPeEeMCTBA rOCYAAPCTB HE SICHO, NEPEXOAMT JIH K HOBOMY
rocynapcTBy Kakas-iuO0 rocynapcTBEHHas OTBETCTBEHHOCTb FOCY1apCTBa-NPERIECTBEHHUKA B
OTHOLIEHHH ero TeppuTopun’?. OnHako, eciu roCyaapCTBO-IIPaBONPEEMHUK, CTAIKMBAIOLIEECS
C JUIALMMCA TPOTHBONPABHEIM JIESHMEM Ha CBOEH TEPPUTOPHH, ONOOPSET U NPONOIIKAET TAKYIO
CHTYalHIO, U3 3TOTO MOXHO CO BCEH OYEBMAHOCTBIO CNENATh BBIBOJ O TOM, YTO OHO IIPHHSNO Ha
cebst OTBETCTBEHHOCTD 33 HETO.

4)  BHe KOHTEKCTa BONIPOCA O NPABONPEEMCTBE FOCYAAPCTB B NEIE 0 OUNIOMAMUYECKOM U
KOHCYMbCKOM nepconane’ umeeTcs ewe oauH NPUMeED NOCEAYIOIErO MPHHATUA OCYIaPCTBOM
onpenenenHoro noeenernt. B atom ciyuae Cyn nposen uerkoe pasnuuue MEXIy NpaBoBoi
CHTyalHel, CIOKHBLIEHCS HENOCPEACTBEHHO MOCe 3axBaTa noconbersa CoennnenHbix ItaTos
U ero nepcoHaia 60eBnkaMy, U CHTyauued, CO3aBIIEHiC B CHITy YKa3a MPRHCKOTO FOCYAapCTBa,

B KOTOPOM MPAMO 0n06pAnach u NoanepXK1Banach BO3HUKIUAA cuTyauus. Cyq 3asiBHI;

"O6bsiBreHHas a9T0II0H XOMEHHA NOIHUTHKA PONOIKEHMA OKKYIALMH [I0CO/bCTBA
M yA€pKaHHA €ro COTPYAHHKOB B KaYECTBE 3aJI0XKHUKOB B LIENIAX OKa3aHUSA HAKUMA Ha
npasuTenbCcTBO Coeaunennsix lltaTos cobmonanack Apyrumu opraHamu siactu Hpaua u
HEOJIHOKPATHO ON00psANach MMM B 3aABJIEHHSAX, KOTOPbIE AEATHCH MO Pa3HBIM MIOBOLAM.
Pe3ynbTaroM 3TO# NONHTHKH ABUIOCH KOPEHHOE M3MEHEHHE MPABOBOTO XapaKTepa
CHTYyaLllH, CO3MaBLIENCS BCIEACTBHE 3aXBaTa NIOCOIBCTBA M YAEPKAHHMS B KAUECTBE
3aJI0XKHMKOB €ro JUIJIOMaTHYECKOTO H KOHCYJIbCKOTO nepcoHana. OnobpeHue sTux
AeHCTBHH anTONNOH XOMEHHH U IPYTHMH OpPraHaMM MPaHCKOTO FOCYIApCTBa, @ TAKKE
pewenue 06 UX NMPONOIKEHHH NIPEBPATIHIIH AAILHEHILIYIO OKKYNALHIO MOCONLCTBA H

YAE€pXaHHe 3a0XKHUKOB B IEKHHSA 3TOro rocyaapersa" e,

B nanHOM cryuae 66110 HEBaXKHO, HMEJO JiM Takoe "oaobpenne” noBeneHNns G0EBUKOB
NOCIEACTBUSA, PACIPOCTPAHAIOLIHECH TOMbKO Ha RaJIbHEHUIKI EPHOA, HITH 5KE OHO JEJ1aIo
Hcnamcxyro Peciybnuky HpaH oTBeTCTBEHHOI 32 BECh NPOLIECC 3aXBaTa NOCOJIBLCTBA U
YAEpXKaHUA ero nepcoHana ab initio. Hcnamckas Pecniybnuka Upan yxe 6biia npusnana
OTBETCTBEHHOH B OTHOLIEHHH GONiee paHHEro NepHOAa Ha HHOM MPaBOBOM OCHOBAaHHH, T.€. 3a
HENPHHATHE AOCTATOYHBIX MEP A NMPEAYTIPEXACHHUSA 3aXBaTa HIIK €r0 He3aMeaJIUTENbHOrO

13 UN RIAA, vol. X1, p. 155 (1956), at. p. 198.

™ o 3TOMY BONPOCY CHeNlaHbl OrOBOPKHM B CTaThe 39 BeHCKOil KOHBEHLMH O
NpaBONpeEMCTBE roCyIapCTB B OTHOLUEHHH MEXAYHApOAHbIX foroBopos, United Nations,
Treaty Series, Tom 1946, ctp. 101.

95 United States Diplomatic and Consular Staff in Tehran. I.C.J. Reports 1980, p. 3.

1% Ibid,, at p.35, para 74,
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npexpamenua’’. B Ipyrux ciy4asx Takoi NPEIIECTBYIONIEH OTBETCTBEHHOCTH CyLIECTBOBATh
He Oyner. Korna npusHanue i NPUHATHE ABIAIOTCSA 6e3yCIOBHBIMY M 6€30rOBOPOYHBIMH, €CTh
BeCKH€e OCHOBAaHHsI 11 MpUAaHUsA UM oBpaTHOM CHIIbI, YTO M OBUIO CHENAHO CYAOM B
apGHTPaXXHOM PELIEHHH 10 AeNTy 0 MaAKax' . 3TO COOTBETCTBYET NO3MLIMH, OnpeneNeH o B
cratbe 10 B OTHOLIEHNH NOBCTAHYECKUX JBIKEHHH, U NO3BOJIsET H3bexaTh Npobesios B
OnpeneneHHH CTENEHH OTBETCTBEHHOCTH 34, N0 CYIIECTBY, TO Xe IJIALLEeCs NesSHHe.

5)  Uro kacaercs rocynapCTBEHHO# PAKTHKH, TO 3axBaT Asonbda DiixMaHa U MOCAeaYIOHiA
CyR Hax HUM B M3paune MOXeET JaTh MpUMEp NMOCIEeNYIOIIero NPHHATHS roCyAapCTBOM HYaCTHOTO
NoBeeHHs B kadecTBe cobcTBeHHOro. 10 mas 1960 roma DitxMan ObLn 3axBadeH B
bysHoc-Afipece rpynnoii m3pamnstsaH. Ha npoTshkeHHH HECKONBbKMX Helelb 3aXBaueHHOrO
coziepKainy B YaCTHOM ZIOME, T10CJIE 4€ro OH 6bl1 BhIBE3€H Ha caMosiere B M3pauns.
Bnocnenctsumn AprenTuna 06BHHMIA NPaBUTENbCTBO M3panis B COy4acTHM B NOXHILEHHH
JiixmaHa, npuyeM 3TO OOBUHEHHE He GbLIO HH MPU3HAHO, HU OTIPOBEPTHYTO M3PAMIIBCKUM
MHHHCTPOM HHOCTPAHHBIX JieN r-x0it Meup B xoze obcyxnenus 31oii xkanobot B CoBere
BesonmacHoctu. OHa HasBana noxutureneil Diixmana "rpynnoit 1o6posonbues” .

Pesomonns 138 Cosera BesonacHoctr ot 23 Hions 1960 roxa nonpasyMeBaeT BbIBO O TOM, YTO
H3pauiIbCKOE MPABUTENBCTBO N0 MEHbLIEH Mepe 3HAJIO O MJIaHEe NOXHILEHHA DiXMaHa B
ApreHTHHE, KOTOPBIH ObLT YCNIELIHO OCYIIECTBIIEH, ¥ IAJI0 COTNacHe Ha ero peanmsaumio. He
MCKJIIOYEHO, YTO NOXHTHTENH DifXMaHa "dakTHIeCKkH AeHCTBOBAIM MO yKa3aHMAM aM60 nox
PYKOBOICTBOM HJIH KOHTpoJieM" M3pauns, u B 3TOM CiTyuae HX noBeneHue 6ojiee NpaBUILHO
NPpUCBAHBAETCSA rOCYAapCTBY B COOTBETCTBHH CO cratbeid 8. OnHako B Tex ciyyasx, Koraa
HMMEIOTCS COMHEHHUS B TOM, OXBAThIBAETCs JIH ONPENEIEHHOE MOBENEHHUE CTATheH 8, UX MOXKHO
PaspeuIuTs MyTeM MOCHEAYIOLIErO MPUHATHS JaHHOTO NOBEJEHHs rOCYyAapCTBOM.

6)  ®pasa "NpU3HAET M NPHHUMAET JAHHOE ITOBEJEHHE B KAY€CTBE COOCTBEHHOr0" Npu3BaHa
TMPOBECTH Pa3JIMHE MEXAY CIy4asAsMH MPH3HAHHMA U IIPHHATHS M CITY4as MM IIPOCTOM MOIIEPIKKH
um onobpenns’™. B niene o dunnomamuyeckom u koncynsckom nepconane Cya UCIOIB30BA
Takue BbIpaxkeHHs Kak "omoOpenue”, "nomuepxka”, "nevars 0bHULHMANIBLHOTO rOCYAapCTBEHHOTO

ono6peHus" u "pemenue coxpanutsb [curyaunio]"?®!. B koHTekcTe maHHOIO KeNa 3TOro 6510

7 TIbid., at pp. 31-33. paras 63-68.

%8 UN RIAA, vol. XI1, P. 161 (1956), at pp. 197-8.

1 S.C.O.R, Fifteenth Year, 865" Mtg., 22 June 1960, p.4.

2% OraenpHBIH BONPOC O MOMOLIH M COREHCTBUM KAKOrO-HGO roCyAapcTBa B COBEPIIEHHH
MEXAYHapOIHO-IPOTHUBONPABHOIO JESHHS APYIHM rOCyAapCTBOM PacCMAaTPUBAETCS B

crarbe 16.

201 Diplomatic and Consular Staff, I.C.J. Reports 1980, p. 3.
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ROCTAaTOYHO, HO, Kak Obulee MPaBUIIO, NOBENEHHE HE MOXET ObITh IPUCBOEHO rOCYNapCTBY
COIJIACHO CTaThbe 11, €CIIK rocyaapcTBO NpOCTO NMpH3HAET HAKTHYECKOE CYLIECTBOBAHUE
TIOBEICHHSA HIIM BBIPaXKaeT CBOE CNIOBECHOE 0100peHune TakoBoro. B MexayHaponHbIx cropax
rocynapcTBa 4acTo 3aHUMAIOT NMO3HLHMH, KOTOPbIE PABHO3HAa4HBI "0400peHHI0" niau
"nonzaepxke” NMOBeAEHHs B HEKOTOPOM OOLLEM CMBICIIE, ONHAKO He BIEKYT 3a coboii
BO3HUKHOBEHMA Kako#-n16o orBercTBeHHOCTH. C Apyroit CTOpOHBI, B GOpMYTHpOBKE
"NPUHATHE" 3aI0KEHA Ta HAEs, YTO NOBEAEHHE NPH3HAETCA rOCYAAPCTBOM KaK IO CYTH CBOE
cobcTBeHHOE noBeneHue. JefiCTBUTENLHO, C/H rOCYIapCTBO ACHO 3asBIIAET O CBOEM
HaMEPEHHH MPUHATb OTBETCTBEHHOCTD 32 B HHOM CJIy4ae He JIOIYCKAIoLIee MPUCBOEHHS EMY
NOBE/EHHE, TO CTaThsl 11 MOXXET OXBATHIBATL CNIy4aH, KOrAa roCyAapCTBO MPUHSIIO
OTBETCTBEHHOCTD 3a NNOBEJAEHHE, KOTOPOE OHO HE 0A06PANI0, CTPEMUIIOCH TPENOTBPATHTD H O
KOTOPOM OHO ryboko coxaneno. Kak Obl Takoe NPUHATHE OTBETCTBEHHOCTH HU
¢opMynHpOBanoOCE B KOHKPETHOM CiTyuae, BhIpaXKeHHe "MPU3HAET U NMPHHUMaeT" B cTaThe 11
SICHO YKa3bIBaeT Ha TO, 4T0 TpedyeTcs HeuTo Gosbliee, YeM ofuiee npusHaHHe HaKTUYECKOH
CUTYaUMH, T.€. ONPEAEICHHE rOCy1apCTBOM KOHKPETHOIO IOBEAEHHSA M MPHUHATHE €ro Kak
cobCTBEHHOTO.

7)  Ilpunumn, ycTaHOBJIEHHBIA B CTaThe 11, PErIaMEHTHPYET TONBLKO BOMIPOC O MPUCBOEHHH
noseneHus. B Tex ciyyasx, KOraa noBeaeHHe NPU3HAETCS: WK IPUHHMAETCS TOCYAapCTBOM,
BCe elne HeoOXOMMMO OMPEeNEHTD, ABIACTCH JIM JaHHOE NOBENEHHE MEXAYHAPOIHO-
npoTHBonpaBHeM. Jlns neneit cratbu 11 KpUTEpHUEM POTHBONMPABHOCTH ABJAIOTCS
MeXIyHapOAHO-NPABOBbIC 00A3aTeNILCTBA TOCYAPCTBA, NPUHHUMAIOILErO NOBENEHHE B KaUeCTBE
cobcreentoro. TloBenenue MoXeT ObITh IPABOMEPHELIM, B TOM YTO KACA€TCH MEPBOHAYAILHOIO
cybbexra nesHus, Mu60 CyOLeKT AesHnA MOXeT ObITh YaCTHO CTOPOHO#, NIOBEAEHHE KOTOPOIi B
COOTBETCTBYHOLUMX OTHOLUEHUAX HE PETYIHPYETCA MEXAYHAPOAHBIM paBoM. TOUYHO Tak xe
rocyAapCcTBO, NPHHUMAIOLIEE UITH NPU3HAIOLIEE NIOBEEHHE, KOTOPOE SABJISETCA IPABOMEPHBIM C
TOYKH 3PEHMs €r0 COOCTBEHHBIX MEXIYHaPOJHO-IPABOBLIX 00A3ATENLCTB, TEM CAMBIM He
NPUHUMAET Ha Cebst OTBETCTBEHHOCTD 33 HEMPaBOMEPHbLIE AEHUSA IFOOOTO APYroro JIMLA KK
obpasopanua. Takoe MOHUMaHHE OTBETCTBEHHOCTH IO ObI elne ganblue U 6b110 Gbi
PaBHO3HA4HO COTJIACHIO MPEJOCTABHTh BO3MELICHHE 32 Yy>KO€ MIPOTHBONPABHOE AESHHE.

8)  BeipaxeHue "ecnu u B TO Mepe B KaKoi" MPH3BaHO Niepenarsb psn uneil. Bo-nepabix,
NOBENCHHE, B YaCTHOCTH, YACTHBIX JIMLI, IPyNMN UK o6pa3oBaHUil HE MOXKET ObITh MPHUCBOEHO
rOCyRapCTBy HHa4Ye, KaK Ha OCHOBaHHH KaKoOii-n1u60 npyroii crateu rnassi Il wim B cuy
NPHU3HAHKA U [IPUHATHS 3TOTO NOBENEHHS rOCyNapcTBOM. Bo-BTOPLIX, roCyAapcTBO MOXET
TIPHU3HATH MM MIPHHATH NIOBEACHHE TOJILKO B OnpenesieHHON Mepe. MIHbIMH ClioBaMH,
FOCYZ3apCTBO MOXKET PELIUTDb NPU3HATL M NPUHATD TOJILKO YaCTh JAHHOTO NOBEACHHUS.
B-TpeTbux, akT NpU3HaHHUA U IPHHATHA, BHE 3aBUCHMOCTH OT TOTO, IPUHHMAET JTH OH
cnoBecHyIo GopMmy niu GopMy noBeneHus, 1OKEH GBITh ACHBIM H HEBYCMBICIEHHDIM.
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9)  YcnoBus NPU3HAHMA ¥ NIPHHATHA ABIAIOTCA KyMYJISTHBHBIMH, KaK IIOKa3bIBA€T COKO3 "H".
TMopsAnoK 3THX OBYX yCNOBHiA 0G03Ha4aeT OOBIYHYIO NOCIEA0BATENLHOCTh COObITHI B CTy4asXx,
KOTZa UCToNb3yeTcs cratha 11. TlpusHaHKMe U NPHHATHE NOBENECHUSA FOCYAapPCTBOM MOXET ObITh
npsAMbIM (KaK, HAIPUMED, B IEJIE O OUNIOMAMUYECKOM U KOHCYIbCKOM NEPCORAne), HU MOXET
ObITH BEIBEIEHO M3 NMOBEEHHA JAHHOIO roCyapcTaa.

Iaasa II
HapyuieHHe MeXIYHaPOAHO-NPaBOBOro 0683aTenbCTBa

1) HapymeHue MeXIyHapOXHO-PABOBOIo 00s3aTENLCTBA MMEET MECTO B TOM ClTy4ae, KOraa
Kakoe-nM60 noseneHue, NPUCBaUBAEMOE FOCYAAPCTBY Kak CyOBEKTY MEXAYHAPOAHOIO Npasa,
NpPEACTaBAAET CO0Oii HEBBINONIHEHHE 3THM rOCYIapCTBOM CBOETO MEXKIAYHApPOIHOIO
0653aTeLCTBA MK, €C/H BOCIONb30BaThCA (HOPMYTHPOBKO# CTaThH 2 b), KOrna Takoe
NoBeJIEHHE MPEACTABIsET CoOOM "HapylIeHHe MEeXIYHAPOAHO-TIPaBOBOro 00s3aTeILCTBA
rocynapcrsa”. B HacTosiueit rnaBe paCKpbIBa€TCsS MOHATHE HAPYLICHUA MEXAYHAPOIHO-
npaBoBOro 06s3aTeNbCTBA, HACKOJIBKO 3TO MOXKHO CAENATh B OOINMX YepTax.

2)  3p;ech cieAyeT BHOBb MOAYEPKHYTh, YTO HACTOSIUHE CTATHU HE MPECIECAYIOT Lielb
OMpeAeIUTD CYILIECTBEHHOE HANOJHEHNE MEPBUYHBIX HOPM MEXIYHAPOAHOTrO NPaBa MK
nopoxxaaemblie UMH 0643aTeNbCTBA KOHKPETHBIX rocymapers®. Ilpu peleHuu BOMIpPOCa O TOM,
SBIAETCA JIM Kakoe-nubo nosefeHne, NpHCBaeMOe roCyapCTBy, HapyIIEHHEM €ro
ME>KIYHAPOAHO-NPAaBOBbIX 00A3ATENLCTB, OCHOBHOH ynop 6yner caenaH Ha COOTBETCTBYIOLIEE
nepsuuHOe 06s3aTeNbCTBO. FIMEHHO OHO OJDKHO ObITH MHTEPNPETHPOBAHO U PUMEHEHO K
JaHHOM CHTYallMH, YCTAHABJIMBAs TEM CaMbIM CYIIECTBO TPeOyeMOro noBeCHHs, CTaHAApT,
KOTOPBIN HAaNIEXUT COOIOCTH, pe3ynbTaT, KOTOpPbIi HOMkeH ObITh NOCTHTHYT, H T.A. Takoro
ABJIEHUS, KaK abCTPaKTHOE HapylLleHHe MEXIYHapOJHO-IIPaBOBOro 06A3aTe/IbCTBA, HE
cywecrsyer, u raasa III Moxer HrpaTh NMILL BCTIOMOTaTeNbHYIO POJIb NIPH OTNPEAENEHUH TOTO,
MMEJIO JIM HapyLIEHHE MECTO, THOO BpeMeHH, KOria OHO IIPOM3OIILIIO, MM JKE €ro NIUTENbHOCTH.
TeM He MeHEee HECKOJBKO OOLIMX MPUHLMIOB MOXHO CHOpMYIHpOBATD.

3) CyTh MeXIyHapOQHO-NPOTHBONPABHOIO NESHHUSA 3aKJII04AETCH B HECOOTBETCTBUH
(akTHUECKOrO MOBENEHHs FOCYAAPCTBAa TOMY NTOBEIEHHIO, KOTOPOMY OHO HOJIKHO Ob110 OB
CJIEIOBATH JUIA COOIIONEHHS KOHKPETHOIO MEXAYHApOIHO-NPAaBOBOIO 00A3aTeNbCTBa.
IMogo6Hoe noBexeHKUe NOPOKAAET HOBbIE NMPABOOTHOIIEHHS, OTHOCALIMECA K OOLIEH KaTeropun
MEXAyHapoIHoii oTBeTcTBeHHOCTH. [losTomy riasy III oTkphiBaeT nonokeHue, KOTOpoe B
ob1em MaaHe ONpenenseT, Koraa MOXHO CYHTaTh, YTO HMEET MECTO HapyLUEHHE
MEXIyHapOaHO-NpaBoBoro obs3arenscrea (cratbs 12). Ilocne onpenenenns Takoi obmei

202 Cwm. Beenenue K HaCTOAIIMM KOMMEHTAPHSIM, TyHKTHI 2-4.
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KOHLIETILMH IPYTHe MTOI0XKEHHS 3TOH riiaBbl IOCBSAILEHbI TOMY, KAKHM 00pa3soM 3Ta KOHLENLUs
MPUMEHAETCA K PAa3HBIM CHTyauusM. B yacTHOCTH, B NaHHOIA riaBe 3aTpOHYT BONpOC
MHTEPTEMIIOPANILHOTO NpaBa MPUMEHUTENBHO K OTBETCTBEHHOCTH FOCYApCTB, T.€. MPUHLHII,
COTJIaCHO KOTOPOMY roCyapCTBO HECET OTBETCTBEHHOCTD 32 HapyLIEHHE MEXIYHAPOLHO-
NpaBOBOro 06513aTENLCTBA JIMILL B TOM CITY4ae, €CIH 3TO 0643aTENbCTBO HAXOAHTCH B CHIE IS
AaHHOTO rocynapcTBa BO BPEMsi €ro HapylueHus (CTates 13), He MeHee BaXkHbI BOMPOC
JUTAIMXCS HapYLeHnH (cTaThs 14) u cneumanbHas npoGaema onpeneneHus Toro, COBEpINAeTCs
JI ¥ KOIrZla COBEpPLUAETCs HapyLIeHHe 0043aTeNbCTBA, COCTOSAILEE HE B EAMHCTBEHHOM, a B
COCTaBHOM JICSHHH, T.€. KOTA2 HapyLIEHHE IO CYTH 1eNa ABJIAETCA CEPUEi AeAHUM,
ompenesseMbIX B COBOKYITHOCTH KaK NMPOTHBOMNpaBHbIe (CTaThbs 15).

4)  Ilo npuuuHe, yKa3saHHO# B IyHKTE 2 Bblle, HEBO3MOXHO, 1a U HELENECO06PasHO
paccMaTpuBaTh B paMKax 3TOH 4aCTH BCE BONPOChI, KOTOPBIE MOTYT BO3HUKHYTb IIpH
ONpPENENECHHH HAIMYHS HAapYLIEHHsl MEXIyHapOIHO-NPaBoBoro obs3arenscTea. Bonpockl
AOKa3bIBaHUA M OKA3aTE/ILCTB MOAOOHOrO HapyLIEHHUs OJTHOCTBIO JIEXAT 3a PAMKaMH
HacTosAMX cTaTed. [lpyrue BONpoch! ckopee KacaloTcs KNaCcCHOUKALMH MM THIIONOTHH
MEXAYHapOAHO-NPaBOBLIX 00s3aTenbcTB. OHH 3aTParuBaIOTCA B TEKCTE JIMIIb TOMNA, KOTAa B
CBSA3M C HUMH BO3HHMKAIOT 0COGBIE MOCNENCTBHA B PAMKAaX BTOPHYHBIX HOPM 06
OTBETCTBEHHOCTH FOCYHapCTB".

Crarba 12
Hannuue HapymeHHs MEXAYHAPOAHO-NPABOBOr0 0083aTeIbCTBA

HapyeHue rocynapcTsoM MexIyHapoOIHO-IIPaBOBOro 0653aTeNbCTBA HMEET MECTO,
KOrja fiesHue JaHHOTrO rOCyNapCTBa HE COOTBETCTBYET TOMY, YTO TPEOYET OT HEro JaHHOE
0043aTeNLCTBO, HE3ABUCHMO OT €r0 MPOHUCXOXKAECHHSA WM XapaKTepa.

KommenTapmii

1)  Kak cka3aHo B cTaTbe 2, HAPYLIEHHE FOCYAAPCTBOM JIEXKAILEro Ha HeM MEXAYHAPOIHO-
NpaBoBOro 06s3aTebCTBa BIeHeT 33 COGOM €ro MeXIyHapOAHYIO OTBETCTBEHHOCTh, CHauana
HEOOXOMMO YTOYHHTD, YTO K€ IOHMMAETCA MO HAPYIIEHHEM MEXTYHAPOTHOrO
obsi3aTensCTBa. B 3TOM M COCTOMT Lenb CTaThy 12, KOTOpas ONpe/eNser B CaMbIX OOLIHX
BBIPAXXCHHSAX, YTO COCTABJIAET HAPYLUEHHE MEXTYHAPOAHO-MPABOBOro 00sA3aTeNbCTBa
rocyaapcrsoM. HroObl cAenaTh BLIBOX O HAIMYMH HAPYIUEHHs MEXAyHAPOIHO-TIPABOBOIO
00s13aTe/IbCTBA B KOHKPETHOM Cily4ae, Heobxonumo Gyner yuecTs monoxeHus rnass 111,

203 9
Cm., Hanpumep, knnaccubHUKaIIO OGA3aTENbCTE OBEAECHHUSA M PE3YILTATA, KOMMEHTAPHH K

cratbe 12, myHkre! 11 u 12,
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onpenensoIKe SONOJHATEIbHbIE YCIOBUA CYIIECTBOBAHUA HapYLIEHUA MEXIYHapONHO-
NpaBoBOro 00s3aTeNbCTBA, a TAKXKE MOJNOXKEH!UA I1aBbl V B OTHOLIEHUH OOCTOSTENLCTB,
MCKJIIOUAOIIMX TIPpoTUBONpaBHOCTb, HO B KOHEYHOM CYETe HAIMYUE MM MOMEHT HapyLICHUs
00513aTEIbCTBA 3aBUCAT OT KOHKPETHOTO COIEPIKaHHsA 3TOro 00A3aTeNbCTBa, €r0 TOJIKOBAHUS H
NPUMEHEHHUS C YYETOM ero 00beKTa U Lenn U 06CTOATENbCTE Jena.

2) Bo BBEIEHMH K MOHATHIO HAPYLIEHHS MEXAYHaPOAHO-NIPaBOBOro obsa3aTenpCcTBa
HeoOXOAMMO BHOBb MOAYEPKHYTh CAMOCTOATENLHOCTb MEXIYHAPOAHOIO NpaBa B COOTBETCTBHH
C MPUHLMIIOM, U3JI0XKEHHBIM B cTaThe 3. CorznacHo crathe 12, HapyuieHHe MEeXIyHapOIHOro
06513aTeNLCTBA COCTOUT B HECOOTBETCTBHM MEXAY NMOBENEHHEM, KOTOPOroO TpeOyeT oT
rocyaapcTBa 3TO 0053aTeNIbCTBO, H HAKTHYECKHM MOBEAEHHEM TaKOTrO rOCYAapCTBa - T.€. MEXIY
TpebOBaHUAMH MEXAYHAPOIHOrO Npasa H obcrosTenbcTBaMu aena. CuTyauus noanaercs
ONMCaHMIO pasHbiMM ciocobamu. Hanpumep, MexayHnapoansiit Cyn noiabn30Baics TaKUMU
BBIPRXXEHHAMH, KaK "HECOOTBETCTBHE 00A3aTeIbCTBAM rocynapc*raa"zo“, NesHUsA,
"npoTHBOpeYalMe” I "Hecoraacyrumecs" ¢ JaHHOM Hopmoﬂm5 1 "HecobnmopneHue
noroBopHsIx obszarenscts"?%. ITo neny "3/ICH" xamepa Cyna noctasuia "Bomnpoc o ToM,
Obla 1M PeKBU3ULIMA 3aBOAa HapylieHneM TpeboBaHuii. .. Jlorosopa o npyx6e, Toprosie u
Mopennaaauuu"m. @DOopMyIHPOBKA "HE COOTBETCTBYET TOMY, YTO TPEOYET OT HETO YKa3aHHOE
00s13aTenbCTBO" Iyl BCEro MOAXOAUT JUIS ONMCAHMS CYLECTBA HAPYLIEHUS MEXAYHapOIHO-
npaBoBOro 0bs3arenscTsa rocynaperea. OHa OMyCKaeT BO3MOXHOE CYLIECTBOBAHUE
HapYLUEHHA JaXe B TOM CIy4ae, eClU AesHUe rocyapcTBa JHLb OTYAaCTH NPOTHBOPEYHT €r0
MEXXOYHapOJHO-TIPaBOBOMY 0053aTeNIbCTBY. B HEKOTOPBIX CllydasX OT COOTBETCTBYIOLIMX
rocynapcts TpeOyeTcs BIOJIHE ONpenesieHHOe NOoBeieHne; B APYTHX Ciy4asx 00A3aTenbcTBo
JIMIUB ABJIAETCS MUHUMAJIbHLIM CTAHJAPTOM, CBEPX KOTOPOIO rOCYAapCTBO MOXET AeHCTBOBATD
no cobcrBenHo# Bone. ComeprkaHHE TAKOro MOBEAEHUS MOXKET ObITh Pa3INYHBIM: MM MOXET
SABJIATBLCA AeHCTBHE UK Oe3neiiCTBHE MM COYeTaHHe NeHCTBHI 1 Oe3neiiCTBHI, UM MOXeT
SIBIATHCA NPUHATHE 3aKOHA WM KOHKPETHOrO aAMHHHCTPATHBHOIO HIIH APYroro peleHus 1o
KaKoMy-T100 ZieNly WK JaXKe yrpo3a TaKHX JeHCTBHIA, HE3aBUCHMO OT UCTIOJIHEHUS 3TOH
yrpo3bl, HIIH )€ OKOH4YaTebHOe cynebHoe pemenne. OHO MOXKET npeanonaraTb
npenocTaBlieHue MOCOOHUYECKUX YCIyT MM NPHHATHE MEP NPeNOCTOPOKHOCTH, KOO e

24 United States Diplomatic and Consular Staff in Tehran, I.C.J. Reports 1980, p. 29,

para. 56.
25 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, .C.J. Reports 1986, p. 14, at p. 64, para. 115, and at p. 98, para. 186,
respectively.

6 Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7, at p. 46,
para. 57.

27 Elettronica Sicula S.p.A. (ELSI), 1.C.J. Reports 1989, at p. 50, para. 70.
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HCIOJIHEHHE 3aNPETUTENLHOrO peleHus. B mo6oM cryyae UL MyTeM COnocTaBieHus
(pakTHIECKOro NOBENIEHHA FOCYAaPCTBA C TEM TOBEAEHHEM, KOTOPOE IOpPHIMYECKH TpeGyeTcs B
CHIIY MEXIyHapOIHO-TIPaBOBOTO 06513aTeNLCTBA, MOXKHO YCTAHOBHTb HAJIUYME HIIM OTCYTCTBHE
HapyLieHus 3Toro obs3arenscTBa. CiioBa "He COOTBETCTBYET TOMY, YTO" JOCTATOHHO rHOKH,
4TOOBI OXBAaTUTH MHOTHE Pa3/IHUHbIE CIOCOOBI BBIpAXKEHUs 00A3aTENbCTBA, @ TAKKE PA3IHIHbIE
(OpMBI €ro HapyLIEHHIA.

3) B crarbe 12 cka3aHO, 4TO HAPYLIEHHE MEXAYHAPOIHO-NIPABOBONO 0OA3aTENLCTBA HMEET
MECTO B TOM Clly4ae, KOTAa AESHHE HE COOTBETCTBYET TOMY, YTO TpebyeT yka3aHHOe
006:13aTeNLCTBO, "HE3aBUCHMO OT €ro MPOUCXOXKAEHUR". IT1a HOPMYNHPOBKA yKa3bIBAET Ha
obee npuMeHeHHe HacTOALMX cTaTell. OHU PaCHPOCTPAHAIOTCS Ha BCE MEXTYHAPOIHO-
npaBoBLIie 0043aTeNLCTBA rOCYAAPCTB, HE3ABUCHMO OT MX NPOUCXOXAEHHs. MeXayHapoaHkIe
00s3aTenbCTBAa MOMYT YCTaHABIMBATLCA OOBIYHOM HOPMOI MEXIYHAPOAHOTO MPaBa, JOrOBOPOM
MNH O6IIMM MPHHLIUIIOM, IPUMEHHMBIM B PaMKaX MEXAYHapOLHOIrO NPaBONOPSAIKA.
FocymapcTa MoryT npuHUMaTh Ha cebs MexayHapoaHble 00A3aTeNLCTBA B CHITY
OIHOCTOPOHHEro akTa’"™®. MexyHapoaHOe 0GA3ATENBCTBO MOXKET BBITEKATh K3 npouenyp,
NPEAYCMOTPEHHBIX B IOroBope (pelleHne opraHa MeXXAyHapOAHON OpraH13aLuy, obnanaroomeit
KOMIIETEHLMEH B COOTBETCTBYIOLIEH 06nacTH, nocranosnenne MexayHaponuoro Cyna unu
Apyroro TpubyHana 1o aely, 3aTparuBaioIleMy ABa roCynapcTsa, H T.4.). Ilepeuucnars Takue
BapMaHTHI B CTaThe 12 HeT HeO6XOMMMOCTH, MOCKOJIBKY OTBETCTBEHHOCTb rOCYAapCTBa
BO3HHKAET B CHJTY HAPYLICHUA MEXAYHAPOIHO-TIPaBOBOrO 00513aTeNbCTBA, HE3aBUCHMO OT
MIPOMCXOMNICHHS COOTBETCTBYIOLIEro obs3arenncTBa. Dopmyna "HE3aBHCHMO OT
NPOHCXOXKAEHUA" 06s3aTenbcTBa 0603HaYaeT BCe BO3MOXKHBIE MCTOUHHKH MEXIyHapPOAHBIX
06513aTeNLCTB, T.€. BCe MPOLIECCH CO3NAHUA OPHANYECKUX 06S3aTENbCTB, IPU3HAHHDIC
MEXIYHapOAHbIM NpaBOM. B 3TOM KOHTEKCTEe MHOrAa UCNIONB3YETCA CJIOBO "MCTOYHMK", KakK,
Hanpumep, B npeambyne Ycrasa Oprannsauuu O6bvenunennsx Hauuil, roe nopuepxusaercs
Heo6X0MMMOCTE YBaXKEHHA K "00s3aTeNbCTBaM, BHITEKAIOIMM U3 IOFOBOPOB M APYTHX
HCTOYHHKOB MEXAyHapoaHoro npasa”. CioBo "npoHcxoxaeHue” HMEeeT TOT ke CMBICI, HO MPH
3TOM He JaeT MoBOJa JUIN COMHEHMH M HayYHbIX CIIOPOB, BO3HUKIIHX B CBA3H C UCMOJIb30BaHUEM
TEPpMHHA "HCTOYHHK".

208 Taxk, dpaHumMa NpuHANa Ha cebs OIHOCTOPOHHEE 0653aTe/IbCTBO HE MPOBOAUTD MCIILITAHHSA
snepHOro opyxus B armochepe: Nuclear Tests (Australia v. France), 1.C.J. Reports 1974,

p. 253; Nuclear Tests (New Zealand v. France), 1.C.J. Reports 1974, p. 457. O6beM npuHATOrO
TaxuM 06pa3oM obs3aTenbcTBa Gl yTOuHEH B Request for an Examination of the Situation in
Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear
Tests (New Zealand v.France) Case, I.C.J. Reports 1995, p. 288.



-119-

4) B COOTBETCTBMH CO CTaThel 12 MPOUCXOXKAEHHE WM HCTOKM 0083aTeNbCTBA KaK TaKOBbIE
HE MEHSIOT 3aKJIIOYEHHUA O TOM, YTO OTBETCTBEHHOCTb BO3HHMKAET NPH €ro HapylIeHHH
rOCYAapCTBOM, PaBHO KakK M He 3aTParuBaiOT BO3HHKAIOILIErO NPH 3TOM peXUMa
OTBETCTBEHHOCTH rocyaapctB. OOs3aTenbCTBa MOTYT BO3JIAaraThCsl Ha FOCYIapCTBO B CHITY
IOrOBOPa M B CHJTy HOPMbI OOBIMHOTO MEXIYHAPONHOTO NpaBa, 1160 B CHITy IOroBOpa M B CHITY
OIHOCTOPOHHero axra”. Kpome TOro, Takue pa3THuHbe OCHOBAHHs 00S3aTeNbCTBA
B3aMMOJEHCTBYIOT APYT C APYrOM, KaK 3TO ICHO BUAHO Ha NpakTHke. J[oroBopsl, 0COOEHHO
MHOTOCTOPOHHHE JIOTOBOPLI, MOTYT COco6CTBOBaTh GOPMHUPOBAHHIO OGIErO MEXTYHAPOIHOTO
npaBa, OOLIYHOE IPABO MOXET CIYXHUTb MOACIIOPbEM NPH TOJKOBAHHH AOrOBOPOB,
06513aTENBCTBO, CONEPIKAIIEEC B JOTOBOPE, MOXKET GBITh MPUMEHHMO K FOCYIapCTBY B CHITY €r0
OIHOCTOPOHHErO aKTa M T.4. TakuM 06pa3oM, MexAyHapOAHbIE CyAbl H TPUOYHANbI CYHTAIH,
YTO OTBETCTBEHHOCTh BO3HHKAET Y MOCYAapCTBa IO NpUYHHE JII0O0ro "HapyueHus
0053aHHOCTH, NpPEANHCHIBAEMOH MEKIYHAPOIAHBIM IOPHAHYECKHUM c*raHnap'rOM"zw. B pemenun
no neny o "Petin6oy Yoppuop” Cyn 3assun, uro "moboe HapylieHue rocyAapCTBOM Kakoro-
160 06s3aTenbCTBa, HE3ABHCHMO OT €r0 MPOMCXOXKIAEHHA, BedeT 3a co00il OTBETCTBEHHOCTD

TrOCYHapCTBa M, CIEIOBATENbHO, 0GS3aHHOCTh 3arNaXHBaHus Bpena"”’ |

. B Oene o npoexme
TI'abyuxoso-Hadsmapow Mexnynaponusiii Cyn cocnaics Ha COOTBETCTBYIOIIHIA TPOEKT CTaThH,
NIPUHATBIA B peABapUTeNnbHOM nopsaxe Komuccuei B 1976 rony B noamepKy TOH MOCBLIKH,
4TO "ONpeeeHHO YCTAHOBIIEHO, YTO KOr/a FOCYAapCTBO COBEPIIMIO MEXYHAPOLHO-
NPOTHUBOMNPABHOE ESHUE, €r0 MEXAYHAPOAHO-NIPaBOBasi OTBETCTBEHHOCTD, CKOpee BCETO,

HACTYTAeT He3aBHCHUMO OT XapaKTepa 06A3aTeNbCTBA, KOTOPOE OHO He BBIMOIHUI0"* ',

2 MexnynaponHsiii Cyll HEONHOKPATHO NPHU3HABAN "CYIIECTBOBAHME MIEHTHUHBIX HOPM B
MEXIYHapOJHOM JAOTOBOPHOM mpase u oObriHOM npaBe": cM. North Sea Continental Shelf,
LC.J. Reports 1969, p. 3, at pp. 38-39, para. 63, Military and Paramilitary Activities, I.C.J.
Reports 1986, p. 14 at p. 95, para. 177.

29 Teno Dickson Car Wheel Co., UN RIAA, vol. IV, p. 669 (1931), at p. 678; cp.
Goldenberg, ibid., vol. I1, pp. 901 (1928), at pp. 908-909; neno International Fisheries Co.,
ibid., vol. IV, p. 691 (1931), at p. 701 ("omnpeneneHHbI NPUHLMI MEXIYHAPOAHOrO mpasa"),
Armstrong Cork Co., ibid., vol. XIV, p. 159 (1953), at p. 163 ("xakue 65! TO HY 6BLIO HOPMBI
MEXIYHapOOHOro mpasa").

21 Rainbow Warrior (New Zealan/France), UN RIAA, vol. XX, p. 217 (1990), at p. 251,

para. 75. Cm. Taxxe neno o komnanuuu Barcelona Traction, Light and Power Company, Limited,
Second Phase, 1.C.J. Reports 1970, p. 3 at p. 46 ("HapylueHHE MEXAYHAPOOHOrO 00A3aTENBCTBA,
MPOUCTEKAIOLIEro U3 JOroBopa Ui obuei HopMbl npasa').

22 1.C.J. Reports 1997, p. 7, at p. 38, para. 47. Cniosa "C BEPOATHOCTBIO MOXET GBITH
3aTPOHYTO" MOTJIHM ObITh BKJIOYEHBI H3-32 BO3MOXHOCTH HaTHYHA UCKIIIOYArOLIUX
MPOTHBONIPABHOCTb OOCTOATENBCTB B JAHHOM CITy4ae.
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5)  Takum 06pa3om, B MEXAYHAPOAHOM NpPaBE HET MECTa JUIA PA3IIMHHs, IPOBOJHMOTO B
HEKOTOPBIX MPABOBLIX CHCTEMAX, MEX/Y PEXMMOM OTBETCTBEHHOCTH 3a HAPyLIEHHE IOrOBOPA U
HapymeHHe Kakoii-11u60 Apyroit HOPMBL, T.e. OTBETCTBEHHOCTD, IIPOUCTEKAIOIIAA €X contractyu
uny ex delicto. B pewennu o neny "Peiin6oy Yoppuop” Cyn nonrsepaun, uto "8 obnactu
MEXAYHapOJHOro Npasa He NPOBOAKTCS PA3JIM4Ms MEXIY JOTOBOPHOM M IENTHKTHOM
otBercTBeHHOCTRIO" . UTo K€ Kacaercs NPOHCXOXAEHHS HAPYLIEHHOrO 00A3aTeNbCTBA, TO
CYMWIECTBYET OZMH OOLUMI XXMM OTBETCTBEHHOCTH rocyaapcts. He npoBomuTCa pasnuyus u

s

Mexay "rpaXaaHcKoi" 1 "yronoBHON" OTBETCTBEHHOCTBIO, KaK 3TO HMEET MECTO BO
BHYTPEHHHX NPaBOBbIX CHCTEMAX.

6)  OTBETCTBEHHOCTb rOCYNAapCTB MOXKET NPOUCTEKATh M3 HAPYILIEHHIA IBYCTOPOHHHX
00513aTenbCTB MM 00A3aTENBCTB, KOTOPbIE B3ATh B OTHOLIEHHHM HEKOTOPBIX HIIM MHOTHX
roCynapcCTB, HIIM Xe MeXAyHapoAHOro coobmecrsa B LenoM. OHa MoxeT ObITh CONpsKeHa Kak
C OTHOCHTEJIbHO HE3HAYHTEbHBIMHU, TaK M C CAMBIMH CEPbe3HBIMU HapyLIEHHAMH 00A3aTENbCTB,
BLITCKAIOIHX M3 HMIIEPATHBHBIX HOPM OOLIErO MEXAYHAPOAHOTO NpaBa. Bonpochl TskecTH
HapyHIeHHs 1 HMIIEPATHBHOIO XapaKTepa HapyUIEHHOH HOPMbI MOTYT 3aTParuBaTh
TNOCTIENCTBHS, HACTYNAKOLIKE AJlsi OTBETCTBEHHOI'O rOCYIapCTBa, @ B HEKOTOPLIX CIy4asx U s
Apyrux rocynapcrs. ITo3ToMy HEKOTOpbIE pasIHuMA MEeXAY MOCIEACTBHAMH HEKOTOPBIX
HapylIenuii nposoasATcs B YacTsx BTOpOii U TpeTbeit HacTosmux crateit’. Ho pexum
OTBETCTBEHHOCTH MOCYAapCTB 32 HapylLIEHHE MEXAYHAPOAHOrO 00A3aTeNbCTBA ABISETCH
BCEOXBaTHBIM, OBIIUM MO CBOEMY XapakTepy ¥ FHOKMM IIPH CBOEM NPUMEHEHHM: Tak, YacTb
TniepBast paCrpoOCTPAHAETCA Ha BECh CIIEKTP BO3MOXKHBIX CUTyauui 6e3 HeobxoaumocTu
AOMOJIHUTENBHO NPOBOAWTD Pa3IHUUs MEXKAY KaTeropHsAMH COOTBETCTBYIOIHX 00A3aTENbCTB U
HapyILIEHHH.

7)  Jaxe OCHOBOMOJIAraKoLIMe NPHHLHIILI MEXAYHAPOAHOTO NPABONOPsIKa He 6a3HpyoTes
Ha KaKUX-TU60 0COBbIX MCTOYHNKAX MPaBa HIIH OCOOBIX HOPMOYCTAHOBHUTENLHBIX MPOLIEAYPAX, B
OTJIM4HE OT HOPM KOHCTHTYLIHOHHOI'O XapaxKTepa BO BHYTPEHHUX NPAaBOBBIX CHCTEMAX.

B cooTBercTBHH cO cTaTheit 53 BeHCKO#H KOHBEHLHH O MPaBe MEXAYHAPOIHBIX JOTOBOPOB
MMNEPaTHBHOH HOPMOH 00ILEro MeXAYHAPOAHONO MpaBa ABIAETCH HOPMA, KOTOPas
"NPHHMMAETCA ¥ NPH3HAETCA MEXIYHAPOIHBIM COOBIIECTBOM roCyapCTB B LIENOM Kak HOPMa,
OTKJIOHEHHS OT KOTOPOH HEAOMYCTUMBI U KOTOPasi MOXET ObITh H3MEHEHA TOJIbLKO
MOCHeNYIOWEN HOPMOH OOLIEro MexIyHapOTHOrO MpaBa, HOCAILEH TAKOH ke XapakTep
B crarbe 53 npusHaeTcs kak BO3MOXHOCTb CO3AHMA HOPM MMIEPAaTHBHOTO XapaKTepa, TaK H

n215

M3 UNRIAA, vol. XX, p. 217 (1990), at p. 251, para. 75.

MoCom rnaBy II Yactu Tperbeit u kOMMeHTapHif, CM. TakKe CTaTbio 48 U KOMMeEHTapHii.

215 Bemckas KOHBEHLMA O npaBe MEXAYHapoAHBIX florosopos, United Nations, Treaty Series,

vol. 1155, p. 331.
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TOT (haKT, YTO rOCYAAPCTBA IPH3BaHBI CHIFPaTh 0COOYIO PONIb B 3TOM OTHOLICHHH B Ka4€CTBE
nepxareneii par excellence HOpMOyCTaHOBUTENbHBIX MOJTHOMOYHI OT HMEHH MEXIYHaPOIHOIO
coobmectsa. Kpome Toro, o6s13aTenbCTBa, HajlaraeMbie Ha rocy1apcTsa B CHITy HMITEDATUBHBIX
HOPM, HEOGXOAMMBIM 06Pa30OM 3aTPAarMBaloT XU3HEHHO BaXXHbIE HHTEPECH! BCErO
MEKIYHAPOAHOrO COOBIIECTBA, U NOITOMY CEpPhE3HBIE HAPYIIEHHS MOTYT ObITh 0OBEKTOM Gonee
CTPOrO peXHMa OTBETCTBEHHOCTH, YE€M TOT, KOTOPbIA NPUMEHAETCS B OTHOLICHHH [PYruX
MEXXIyHAPOIHO-IPOTHBONIPABHBIX AesiHU. OIHAKO 3TOT BOMPOC OTHOCHTCA K Chepe
Coaep>KaHusi OTBETCTBEHHOCTH rocyaapcrs®'®. Uro ke kacaercs, no kpaiiteii mepe, Yactu
TepBO#i JJaHHbIX CTaTel, TO CYLIECTBYET YHHTAPHBIA pEXUM OTBETCTBEHHOCTH rOCYAapCTB,
ABJIAIOWMIACA OOIKM M0 CBOEMY XapakTepy.

8) BechbMa Moxoxue cOOOpaXeHHs KaCalOTCA 00A3aTeNbCTB, MPOUCTEKAIOIMX U3 YCTaBa
Oprannsauun O6benunennsx Haumit. Tlockoneky YcTas siBsercs ROroBopom, 06s3aTenbCTsa,
KOTOpbIE B HEM COAEPKATCHA, C TOYKH 3PEHHA CBOETO MPOUCXOXKAEHHS ABJIAIOTCA TOMOBOPHBIMM.
Ocobas BaxxHOCTb YcTaBa, Kak 00 3TOM CBHIETENBLCTBYET €0 CTaThs 1032 MIPOHCTEKAET U3 €TI0
COBCTBEHHBIX MPSMBIX MOJIOXKEHHIA U M0 CYIIECTBY YHUBEPCAILHOTO 4IEHCTBA FOCYAIapCTB B
Opraunsauun O6benuHeHHbIX Hannii.

9)  O6was chepa oxBaTa CTaTeH PaCIPOCTPAHSIECTCH HE TOIKO Ha KOHBEHIIMOHANLHYIO HIIH
MHYIO IPHPOAY 0053aTeNLCTBA, KOTOPOE OBLIO HAPYLIEHO, HO ¥ Ha ero CYINECTBO.

B MeXAyHapOAHBIX MOCTAHOBJICHUSX H PEHICHUAX, ONPEAe/SIOLINX YCIOBHA CYIECTBOBAHHA
MEXyHApOIHO-TIPOTUBONPABHOTO NESHUSA, TOBOPHTCS O HAPYLIEHUH MEXITYHAPONHO-TIPABOBOTO
ob6s3aTenscTBa 6€3 yCTaHOBJIEHUSA KaKMX-THO0 OrpaHM4EHHH B OTHOLUEHHH CYIUEeCTBa
HapYIIEHHOTO obs3arenscra’’®. Cymbl M TPHOYHAB HEU3MEHHO NOATBEPXKAAIM IPHHLIAI,
COTJIACHO KOTOPOMY HET Kakoro-iubo anpHOpHOro OrpaHM4eHHst Kpyra BONIPOCOB, 1O KOTOPbIM
rOCyJapCTBa MOTYT NPHHHUMATh MEXAyHapoaHele 06s3aTenscTBa. Takum obpasowm, IlocTosHHas
Nanara 3asBHJIa B CBOEM TIEPBOM PELIEHUH I10 ANy O cynHe " Yumbaoon", 4to "npaso

216 Cm. cratbu 40-41 M KOMMEHTapHU.

2117 B cooTBeTCTBHM C Heil "B TOM Ciy4ae, koraa obssarenscrba Unenos OpraHu3aumu mo
HacTosAlEeMy YCTaBy OKaXyTCs B IPOTHBOPEYHH C UX 00A3aTENLCTBAMH MO KaKOMy-THE0
JIPYroMy MexIyHapOOHOMY COTJAlIEHHIO, IPEHMYLIIECTBEHHYIO CHITY MMEIOT 00s3aTeNbCTBa 110
HacTosweMy Ycrasy".

U8 Cwm. Factory at Chorzow, Jurisdiction, P.C.1.J., Series A. No. 9 (1927), p. 21, Factory an
Chorzow, Merits, P.C.1.J, Series A, No. 17 (1928), p. 29, Reparation for Injuries Suffered in the
Service of the United Nations, 1.C.J. Reports 1949, p. 184. B 3TuX pelieHHAX CKa3aHO, 4TO
"mo6oe HapylIeHHE MEXIyHApOHOro 00s3aTensCcTBa" BIEHET 38 COO0H MeXTYHapOIHYIO
oTBercTBeHHOCTL. CM. Taxke Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania, Second Phase, 1.C.J. Reports 1950, p. 228.
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3aKJIK0HaTh MEXAYHAPOAHbIE COrNALIEHUS ABJAETCS aTPUOYTOM CyBepeHHTETa rocynapcraa"??’.
3TOT TE3UC HEOMHOKPATHO NOATBEPXAAICH 2",

10)  C aroii e ToUKH 3peHus nopoit YTBEPKAANOCH, YTO 00A3aTENBCTBO, Kacaroleecs
OTPENIE/IEHHOTO BONPOCa CYIMECTBA, MOXET ObITb HAPYIIEHO NUILDL B PE3yNbTATE NIOBENEHHS
TaKOro k€ XapakTepa. 3Ta NOCHLIKA Gblia MONOXEHa B OCHOBY MPOTECTA MO NOBOAY
wopucaukuun Cyna B nene o negpmanvix naamgpopmax™’. YTBepxaanocs, uto Jorosop o
Apyx06e, TOProsiie U CyHOXOACTBE HE MOXET ObITh B NPHHLMIE HAPYIIEH NOBEAECHHEM,
CBA3AHHBIM C IIPUMEHEHHUEM BOOPY)KeHHOMH cunbl. CyJ lall Ha 3TO CENyIOIMIA OTBET:

“Hlorosop 1955 rona Hanaraet Ha KaxayIo u3 CropoH pa3Hrle 06s3aTenbCcTBa 110
pastbIM BonpocaM. JlroOble neHCTBHS, KOTOPbIE HE COrNACYIOTCH ¢ 3TUMMU
0053aTeNILCTBAMH, ABJISIOTCA HE3AKOHHBIMH, HE3ABHCHMO OT CPeACTB, KOTOPbIE ObLIH
MCTONIE30BaHel. Hapyluenue npas oaHOM CTOPOHBI, COrIACHO AOTOBOPY, MOCPEACTBOM
TIPUMEHCHMA CHIIBI, SBJIACTCA HE3AKOHHBIM, KaK M HApYLIEHHs B pe3y/bTaTe
4IMVHHCTPaTUBHOTO PELIEHHS HIIM KaKHX-H60 HHBIX cpencts. IloaTomy Bompocsl,
Kacarolmecs NPUMEHEHNS CHIIBL, PEr 5S¢ He MCKIII0YAIOTCS U3 Cepbl OXBaTa JOroBopa
1955 ropa"**2,

Takum 06pasom, HapylIeHHe rocyAapcTBOM MEXIYHAPOAHOTO O6sA3aTeNbCTBA ABNAETCS
MEXIyHapOAHO-IPOTHBONPABHBIM NEHHEM HE3aBUCHMOCTH OT CYIIECTBA MJIH CONEPIKAHHsA
HapYUIEHHOro 0653aTeNbCTBA 1 BO3MOXKHOM XapaKTEPUCTHKH TAKOro HECOOTBETCTBYIOLIErO
3TOMY 00A3aTeNbCTBY MOBENCHHS.

11) B cratse 12 Takke cKa3aHo, yTO HapywmeHHe MeXIyHapOIHO-NPaBOBOIo 06s3aTenLcTBa
MMEET MECTO B TOM Clly4ae, KOrjia AefHHe He COOTBETCTBYET TOMY, YTO TpebyeT naHHOe
06s13aTeNbCTBO, "HE3aBHCHMO OT €ro... XapakTepa”. Ha NPaKTHKE ObLIH NPUHATHI Pa3THYHbIE
KJIACCH(HKALNK MEXIYHAPOIHBIX 00S3aTeNbCTB. Hanpumep, yacro nposogsarcs pasmuuns

M2 S.S. "Wimbledon", Judgments, 1923, P.C.LJ., Series A, No. | (1923), p. 25.

20w, Hanpumep, Nottebohm, Second Phase, 1.C.J. Reports 1955, p. 4, at pp. 20-21; Right
of Passage over Indian Territory, Merits, paccmomperue no cywecmsy”, 1.C.J. Reports 1960,
P. 6, at p. 33; Military and Paramilitary Activities, 1.C.J. Reports 1986, p. 14, at p. 131,

para 259,

21 0il Platforms (Islamic Republic of Iran v. United States of America) Preliminary

Obyjections, 1.C.J. Reports 1996, p. 803.

22 Ibid., at pp. 811-812, para. 21.
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MexTy 06513aTeNbCTBaMK NOBENEHHs H 00513aTeNbCTBAMH PE3YNIbTATA. Taxoe pa3nu4ne MOXET
[OMOYb YCTAHOBHTb MOMEHT BO3HMKHOBEHHUs HapyweHus. Ho oHo He ABnAeTCS
HCKIIOMHTEbHLIMY 1, I0-BUAMMOMY, He HMEET KOHKPETHBIX MJIH TIPAMBIX NOC/EACTBUMA LA
Hacrossux crareit. Tak, HanpuMmep, B aeje I('ozzouua224 Esponeiickuii Cya no npasaM 4YeJioBeKa
paccMaTpHBall BONPOC O 3304HOM CY/J€ HaJi YeJIOBEKOM, KOTOPBIH, He 6ynyum pakTHYECKH
M3BEHIEH O CyneOHOM 3aceqaHnH, ObLT IPUIOBOPEH K LIECTH NOAaM TIOPEMHOIO 3aKII04YEHHA H
BIIOCJIEZICTBHH He TIOJYHHII BO3MOXHOCTH ONPOTECTOBATb NPHIoBop no Aeny. OH 3aABMIL, YTO
OH 6BUT IMILEH CIIPaBeUTHBOrO CyaAeGHOro pasbuparenscTsa Bonpeku cratbe 6 (1) Konsenumy.
Cyn oTmerui, YTO:

" JloroBapHBaIOIHECS TOCYAAPCTBA MOJB3YIOTCA 60Ol cBOOONOM AeACTBHHA B
TOM, YTO KacaeTcs BhIOOpa CPECTB, NPEeAHA3HAYEHHBIX JUIA TOrO, YTOObI MX MPaBOBLIE
CHCTEMBI COOTBETCTBOBANH TpeboBanusm ctathu 6 (1) B aToi chepe. 3anaua Cyna
COCTOMT HE B TOM, YTOOBI YKa3bIBaTb FOCYAapCTBaM Ha 3TH CPEICTBa, a B ONpEeNCNCHHH
TOTO, IOCTHUIHYT N1 pedyibTar, Tpebyemblii Konpenuueit... [lns atoro HeoOxomumo
NPOIEMOHCTPUPOBATh, YTO PECYPCHI, AOCTYIHBIE COrMACHO MOJIOXKEHUAM BHYTPEHHEro
npasa, ABISHOTCA 3GGEKTHBHBIMH, a JHLO "06BHHsEMOe B COBEPIICHHH YTOJIOBHOTO
TpecTyIieHus", ... He JOJDKHO HeCTH GpeMst NokasbiBAHHSA TOTO, YTO OHO HE CTPEMHIIOCH
136exaTh NPaBOCYAUs U YTO €ro OTCYTCTBHE OOBACHANOCH HEMPeNBUAECHHBIMU
o6crosrrenbcTaamu 2,

23 Cp. Gabcikovo-Nagymaros Project, 1.C.J. Reports 1997, p. 7 at p. 77, para 124, rne Cyn

CKa3aJl O MPHHATHM CTOPOHAMHU "00A3aTeNBCTB MOBENEHHS, O0A3aTeNBCTB HCTIONHEHHA 1
obs3aTensCTB pe3yiibTaTa’.

224

Colozza and Rubinat v. Italy, E.C.H.R., Series A, No. 89 (1985).

225 Thid., at pp. 15-16, para. 30, citing De Cubber, ECHR, Series A, No. 86 (1984), p. 20,

para. 35.
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Taxum o6pasoM, Cya nocuuran, 4to cratss 6 (1) Hanaraer 06s3aTenbCTBO pesynbrara’ZS.
OnHako 151 TOro 4TOGbI PELIHTB, HMENIO M MECTO B 0GCTOSTE/ILCTBAX HaHHOTO Jena
Hapywenne KOHBEHIMH, OH He IPOCTO COMOCTABHII NIPEANHCHIBAEMBIIi pe3yabTaT (BO3MOXHOCTD
cynebHOro pasbHpaTesnsCTBa B IPUCYTCTBUM 0OBHHAEMOr0) C MPaKTHYECKH JOOCTHIHYTBIM
pe3yabTaTtoM (OTCYTCTBHE 3TOM BO3MOMXHOCTH B JaHHOM KOHKpPETHOM city4yae). Bmecto atoro
OH H3y4uiT BOMPOC O TOM, 4to ete Hranusa morna 6sl caenats 1uis Toro, 4To6bi "HAMOAHUTS
COMepKaHHEM" MPaBo MCTLA>

HE HrPaNo ONPENENSIOMEro 3HAYCHHUS TIPU NIPUHATHH PAKTUHECKOTO PELIEHUS O HATWYHH B

- Pasmuune mexny obs3atenscTBamMu nosenesus u pesynsTata
AaHHOM CITy4ae HapyuIeHus cTaThi 6 (1)22%,

12)  3auacTyio BO3HMKAET BOIIPOC O TOM, HMEET JIH MECTO HapylueHue 06s3aTeNnsCTBa B Ciryyae
NPUHATHS KAKMM-1H00 rocynapcTBOM 3aKOHOAATENbCTBA, CONEPIKaHHe KoTOporo prima facie
BCTYNAeT B KOJTM3HIO C NPEANUCAHUAMH KOHKPETHOTO MEXIyHapOAHOrO 06A3aTeNbCTBa, HIH
K€ JUIA KOHCTaTalMH HapyleHHs: HeOOXONUMO, YTOOBI TAKOE 3aKOHOAATENLCTBO BbLUIO
NPUMEHEHO B KAKOM-TIHO0 KOHKPETHOM Ciyuae. B naHHO#M CHTyauuy Takoke Henb3s
cpopmynuposats 061y HOpMy, MPUMEHHMYIO KO BCEM CITy4asm>>>. Hexotopsie
063aTeNbCTBa MOTYT GbITh HAPYIIEHbI CAMUM IIPHHATHEM HECOBMECTHMONO

26 Cp. ¢ nenom Plattform "Arzte fiir das Leben" npomue Aecmpuu, re Cyn naer cnenyromee

TOJIKOBaHHE CTaTbhH 11:

"Xors JloroBapuBarowmuecs rocynapcraa o6s3ausI NPHHUMATb Pa3yMHbIE H
COOTBETCTBYIOLIKE MEPbI U1t 06ECTIeUEHNS TOrO, YTO6b! POBOAMMBIE Ha 3aKOHHBIX
OCHOBAaHHSX N€MOHCTPALMH MOTJIH NIPOTEKATb MHPHO, OHK HE MOTYT MOJHOCTBIO
rapaHTHPOBATh 3TO M OHH 06nanaroT GoJbLION CBOGONOI AEHCTBHI B NnaHe BrIfOpa
CPEeACTB, KOTOpbIe OyNyT HCMOIL30BATECA. .. B 3TO CBSA3M O6A3aTENbCTBA, B3STHIE MMM Ha
OCHOBaHMHM CcTaThH 11 KOHBEHLINH, ABASIOTCA 00S3aTENBCTBAMM B OTHOILEHHM Mep,
KOTOpbI€ JOJDKHBI OBITH IPHHATBI, HO HE B OTHOLUEHUM PE3YILTATOB, KOTOpbI€ JODKHBI
ObITE ROCTUrHYTHI".

E.C.HR., Series. A, No. 139 (1988), p. 12, para. 34. B nene "Konoyya” Cyn ucnons3osan
aHAOTHHbIe POPMYIHPOBKH, HO NPUILEN K 32KIIOUEHHIO O TOM, YTO B TAHHOM ciry4ae pedb
uner o0 obs3arenscTse pesynsrata. Cp. C. Tomuschat, "What is a 'Breach’ of the European
Convention on Human Rights?", in Lawson & de Blois (eds.) The Dynamics of the Protection of
Human Rights in Europe. Essays in Honour of Henry G. Schermers (Dordrecht, Nijhoff, 1994),
p. 315, at p. 328.

B E.C.HR, Series A, No. 89 (1985), at para 28.

28 Cwm. Taxxe Islamic Republic of Iran v. United States of America, Cases A15 (IV) and A24,
(1998) 32 Iran-U.S.C.T.R, 115.

229 Cp. Applicability of the Obligation to Arbitrate under Section 28 of the United Nations
Headquarters Agreement of 26 June 1947, 1.C.J. Reports 1988, p. 12 at p. 30, para. 42.
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3akoHOmaTenbcTBa .. Korma jeno o6ctout Takum o6pasoM, cam (GakT NPHUHATHA
3aKOHOZATENBLCTBA MOPOKIAET MEXKAYHAPOHYIO OTBETCTBEHHOCTh NPUHUMAIOLIEro ero
rOCYAapCTBa, MOCKOJIbKY 3aKOHOAATENbHBIA OpraH caM no cebe ABJAETCA OPraHoM rocylapcTea
U1 Heneil mpuCBOeHH OTBETCTBEHHOCTIH . B Ipyrux o6CTOATENLCTBAX NPUHATHE

3aKOHOAATEJIBCTBA MOXKET CaMo 110 cebe He ABIATHCA HapymeﬂueM”z

, B OCOOEHHOCTH €CIIH Y
COOTBETCTBYIOLIETO roCyAapCTBa UMEETCs BO3MOXXHOCTb BBECTH 3aKOHONATENBCTBO B A€HCTBHE
TaKHM TyTeM, KOTODBIil HE HapylIAaeT COOTBETCTBYIOLIEro MEXAyHapoaHoro obsi3arenbcTsa. B
TAaKHX CJIyYasx HaJH4YMe HapyIUeHHUs 3aBHCHT OT axTa u cnocoba BBEACHHS TAKOro

3aKOHOZATeJIbCTBA B ACHCT Bnem.

230 EnuHOOGpasHbIi HOPMATHBHBIA JOrOBOP, KAK IPAaBHJIO, TOJKYETCS KaK MPaBoBOH axT,

Tpebyromuii HEMEJIEHHOrO MPUMEHEHHU, T.€. KaK JOKYMEHT, O0s3bIBAIOIINH HEMOCPEACTBEHHO
BKJIIOYATh TOJIOXKEHHS EAHMHOOOPa3HOrO 3aKOHa B 3aKOHOZATENBCTBO KaXIOro rocyapcraa-
yyacTHHMKa: cM., Hanpumep, B. Conforti, "Oblighi di mezzi e obblighi di risultato nelle
convenzioni di diritto uniforme", Rivista di diritto internazionale privato e processuale, vol. 24
(1988), p. 233.

Bl Cwm. crarbio 4 u koMMenTapuit. TIpumepst cMm.: pemenus EBponeiickoro cyna ro npasam
yenosexa B aene Norris v. Ireland, E.C.H.P., Series A, No 142 (1988), para. 31, citing

Klass v. Gemany, E.C.H.R., Series A, Mo 28 (1978), at para. 33; Marckx v. Belgium, E.C.HR,
Series A, Ne 31 (1979), at para. 27, Johnston v. Ireland, E.C.H. R.., Series A, No 112 (1986), at
para 33; Dudgeon v. United Kingdom, Series A, No 45 (1981), para. 41, Modinos v. Cyprus,
E.C.H.P, Series A, No 259, (1993), at para. 24. CMm. Taxoke KOHCYIbTaTUBHOE 3aKJIIOYEHHE
MexamepHKaHCKOTO Cyfia no npasaM uelnoBeka B aene On International responsibility for the
promulgation and enforcement of laws in violation of the Convention (American Convention on
Human Rights, articles 1 and 2), KouCynbTaTHBHOE 3aK/IIO4YEHHE 0C-14.94 of 9 December 1994,
Inter-Am.Ct H.R., Series A, No. 14 (1944). MexaMepuKaHCKHH Cy/l TAK)KE CUENl BO3MOXXHBIM
ONpENENHNTD, ABISETCA 1 3AKOHOMPOEKT COBMECTUMBIM C MOJIOXEHUIMH IOTOBOPOB 110 NPaBaM
yeNoBeKa: KOHCYIbTaTMBHOE 3aKJloueHue 1o feny Restrictions to the Death Penalty

(arts. 4(2) and 4(4) of the American Convention on Human Rihgts), KOHCYNbTaTHBHOE
zaxmouenne OC-3/83 of 8 September 1983, Inter-Am. Ct. H. R. Series A No. 3 (1983).

B2 Kak nocranosun MexayHaponusiii Cyn no neny "Jlazpanoos” (Germany v. United States
of America), Merits, judgment of 27 June 2001, paras. 90-91.

23 Cwm., nanpumep, noxnan I'pynnst BTO B United State -Section 301-310 of the Trade Act of
1974, WT/SD152/R, 22 December 1999, paras. 7.34-7.57.
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Crarba 13

Mexaynapoano-npasosoe o6s3aTenbcrTso, HAXOARIIeeCs B CHJIe
AJNSA roCyaapcTBa

Huxakoe nesHue rocynapcrsa He sABIAETCH HapylIEHHEM MEeXIyHapOAHO-NPaBOBOro
00513aTeNBCTBA, €C/H 3TO 06S3aTENBCTBO HE CBA3BIBAET JAHHOE rOCyAapCTBO BO BpeMsi
COBEPIIEHUS ACTHUA.

KommenTapnuii

1) B crarbe 13 uanaraercsa oCHOBHOI NIPHHLKT, COTNIACHO KOTOPOMY JUISi BOSHUKHOBEHHA
OTBETCTBEHHOCTH HAPYLIEHUE NOJKHO HMETb MECTO B TOT MOMEHT, KOT1a FOCYIapCTBO CBA3AHO
0053aTeNbCTBOM. ITO ABJIAETCA JHILIB IPOSBIEHHEM B cepe OTBETCTBEHHOCTH rOCYNapCTB
00111ero NPUHIMIA HHTEPTEMIIOPAILHOTO NPaBa, KaK ykasan cyaws I'ybep B apyrom xoHTekcre
no xeny o6 ocmpose Ilarvma:

"TIpaBoBO# hakT HOIDKEH PaCCMAaTPHBATLCA B CBETE COBPEMEHHOIO €My NpaBa, a He
B CBETE NpaBa, AEACTBYIOLIErO B MOMEHT, KOria BOSHUKAET MM JOJDKEH ObiTh
YPeryJMpoBaH crop, Kacarowuiicss atoro daxra">*

Cratbs 13 npegycMaTpuBaeT BaXkHYIO rapaHTHIO U1 FOCYAAPCTB B MUIAHE JKAT06 OTHOCHTENBHO
OTBETCTBEHHOCTH. Ee dopmynuposka ("He sBasercs. .. ecnn...") oTBeqaeT unee obecneuenus
OTCYTCTBHA Y MEXIYHAPOAHOTrO npasa 06paTHOI CUIIbI B BONPOCAX OTBETCTBEHHOCTH
rocynapcrs.

2)  Tlpunuun, u3noskeHHslt B cTaThe 13, NPHUMEHANICA MEXAYHAPOAHBIMH CyIaMH
HEOJHOKPATHO. SIpKMM MPUMeEPOM SBIIAETCA peureHue CynepapbuTpa Beiirca CMemanHoil
AMEPUKAHO-aHTTIMHCKOH KOMHCCHH B OTHOLIEHUH ITOBEAEHHUS aHTMMICKIX BaCTeH, KOTOpbIE
32XBaTHIIH aMEPHKAHCKUE CyNia, 3aHUMaBIIMeCs paboToprosei, 1 ocBoGoammH pabos,
NPUHAANEKABIINX aMEPUKAHCKUM rpaxiiaHaM. MIHUMIEHTbI, pacCMaTpHBaBILHECs ITOM
Komuccueit, npoucxonnnu B pastoe spems, NO3TOMY CynepapOHTp NOMBITANCA YCTAHOBHTD,
"IPOTMBOPEYHIIA JTH MEXTYHAPOIHOMY MpaBy” paboTOProBnsi B TOT MOMEHT, KOTa UMENH

24 UNRIAA, vol. IL, p. 829 (1949), at p. 845. B uenom no sonpocy 06 HHTEPTEMIIOPaIbHOM

npase CM. pe3omonHio HHCTUTYTa MEXAYHAPOOHOrO MPaBa OTHOCUTE/BHO npeHui, ibid.,

Pp. 536-540; otHocuTenbHO noknanos Cépencena, oM. Annuaire de I'Institut de Droit
International, vol. 55 (1973) pp. 1-116. Cm. Taxxke W. Karl, "The Time Factor in the Law of
State Responsibility", in M. Spinedi and B. Simma (eds.), United Nations Codlification of State
Responsibility (Oceana, New York, 1987) p. 95.
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MECTO 3TH MHLMIEHTbl. CTapble HHLUMIEHTBI, OTHOCHBIIMECS KO BPEMEHH, KOraa paboToprossis
CUMTaNach 3aKOHHOM, mpencTapsnu coboil HapylieHue BiacTamMu BemukoGpuranuu
MEX/TyHAPOIHOTO 0653aTeNbCTBA YBAXATh M 3aIIMIATE COOCTBEHHOCTb HHOCTPAHHBIX
rpaxan’". Bosee No3fHKHe HHUMAEHTBI HMEITH MECTO TIOCIIE TOrO, kak paboToprossi ObLia
"3anpeleHa MBUIN30BAHHBIMU HALIUAMH", U HE MIOPOXK/ATH OTBETCTBEHHOCTH
BenukobpuTanum’-.

3) K aHanoru4HsIM BIBOZaM npumien apoutp Accep, BBIHOCA PELIEHHE O TOM, SBJIAIUCH JH
MEXyHapOIHO-TIPOTHBONPABHBIMH apPECT U KOH(PHCKALMSA PyCCKUMH BIACTAMH aMEPHUKAHCKHX
CYIOB, KOTOPbIE BEJIM OXOTY Ha TIOJIEHEH 32 MpelenamMu TeppuTopHaibHbix Boa Poccun. B
cBOeM pelieHnH 1o neny [Jorcetimca Iamunemona JIviouc 37 apGUTP OTMETHII, UTO NaHHbIH
BOMPOC NOJKeH BbU1 pelaTses "B COOTBETCTBHH C OOIMMH IPUHLMIIAMH MEXAYHapOXHOro
npaBa B [yXe MEX(YHAPOAHBIX COIMIALIEHHH, IEHCTBOBABLIMX M 0653aTeNbHBIX [ 0benx
Bricokux CTOpoH BO BpeMs apecTa cy,uHa"m. ITockonbKy, COrJIaCHO AEHCTBOBABLIKM B TO
BpeMs NpuHUMNaM, Poccus He UMeNTa paBa Ha apecT aMepHKaHCKOro CyJiHa, apecT u
KOH(MMCKALIHA 3TOr0 CyAHa ABJIAIMCh HE3aKOHHBIMU aKTaMH, ymepb ot koTopsix Poccust nomkHa
6bl1a BO3MECTHTL .. AHAJIOrH4HBII PHHLMI NIOCIEN0BaTENbHO npumensiics EBponeiickoi

KoMuccHeit 1 EBponefickuM CyZioM 10 1paBaM 4eNoBeKa JUIA OTBOAA MPETEH3Hi, KaCaBLIUXCH

235 Cwm. The "Enterprize”, (1855) de Lapradelle & Politis, Recueil des arbitrages

internationaux, vol. I, p. 703; Moore, International Arbitrations, vol. IV, p. 4349, at p. 4373.
Cwm. Taxke The "Hermosa” and The "Créole” cases (1855), de Lapradelle & Politis, Recueil des
arbitrages internationaux, vol. I, pp. 703, 704, Moore, International Arbitrations, vol. 1V,

p. 4374, at p. 4375.

236 Cwm. the "Lawrence”, (1855) de Lapradelle & Politis, Recueil des arbitrages
internationaux, vol. 1, p. 740, at p. 741, Moore, International Arbitrations, vol. 111, p. 2824. Cm.
taxxe The "Volusia”, (1855) de Lapradelle & Politis, Recueil des arbitrages internationaux,

vol. I, p. 741.

237 UN RIAA, vol. IX, p. 66 (1902).

28 Ibid. at. p. 69.
2% Tbid., at p. 69. Cm. Taxoke aeno The "C.H. White", RIA.A., vol. IX, p. 71 (1902), at p. 74.
B 3Tux menax apOutpy camo apbUTpaKHOE COrjlalleHue NPeANnKChIBaJIO NPUMEHATD PaBOBbIE
HOPMBI, JE€HCTBOBABLIKE HA MOMEHT COBEPLICHUSA NEAHHA. Tak unu yHaye, HaMepeHHue CTOPpOH
COBEPLICHHO O4YEBHAHO COCTOSJIO B MOATBEPXKACHUH NPUMECHCHNA 06mero TIIpUHLHKNA B

KOHTEKCTE apOMTPaXKHOTO COrMalleHus, a He B CO3MaHuu UCKmo4eHUs. CM. Takxe feno
S.S. "Lisman”, ibid., vol. III, p. 1767 (1937), at p. 1771.
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TI€PHONIOB, B XOZIe KOTOPLIX EBponeiickas KOHBEHLMS O 3aLIMTE IPAB Y€N0BEKA H OCHOBHbIX
CBOGOZ He BCTYMHIIA B CHITY JUIS COOTBETCTBYIOLIETO rocynapcrea’®

4)  IlpakTHKa roCynapcTB Takxe CBHAETENLCTBYET O NPUMEHEHHUH 3TOTO MPUHINIIA.

B xavectse o6wero npuxuuna ap6utpaxkHble cornamenus®?! NpeANnHCHIBAIOT apbuTpam
TIPUMEHSATD HOPMbI MEXXIYHapOHOTO NPaBa, NEHCTBYIOLIME B MOMEHT COBEPLIEHHMS
TIpEANONaraemMoro NpOTUBONPABHOTO ESHHUS, H 3TO, HECOMHEHHO, OCYLIECTBIAETCA nyrem
ACHOTO NMOATBEPXACHHS OOIIENPHIHAHHOrO NpuHIMNa. TeopeTHky MEXITYyHapOIHOTO Npasa,
3aHMMABLIMECH ITUM BONIPOCOM, MPU3HAIOT, YTO MPOTUBONPABHOCTD AESHUS NOJDKHA
YCTaHaBIMBATLCS HCXOAA U3 00A3aTENBCTB, AEHCTBYIOIIMX B MOMEHT COBEpLIEHHUS NesHUs .

5)  OTBETCTBEHHOCTB rOCYNapCTB MOXKET BOHHKATD B CBA3H C CaMbIMH TSXKKUMH OESHUSIMH, U
PEXHM OTBETCTBEHHOCTH B TaKHX CIIy4asX Gy/eT COOTBETCTBYIOLHM OGPAa3’OM ECTKHM.
Onnaxo maxe B Cirydae NOABIIEHMS HOBO MMIIEPATUBHOH HOPMBI OGILEr0 MEXAYHAPOXHOro
TIpaBa, 0 4€M roBOpPUTCH B CTaThe 64 BeHCKO# KOHBEHLMH O IpaBe MEXIYHApPOAHBIX JOrOBOPOB,
3TO He ByeveT 32 coboit kakoro-1mbo nocneaywwero NPHU3HAHHS OTBETCTBEHHOCTH.

Crarps 71 (2) rnacur, uTo Takas HOBas MMIIEPATHBHAA HOPMa "HE BIIMAET Ha NpPaBa,
0043aTeNbCTBa WK IOPUIMMECKOE MOJI0KEHHE Y4aCTHHKOB, BO3HHKLIHE B PE3yJIbTaTe
BBITIOJIHEHH IOTOBOpA /10 €r0 NPEKPALIEHHUs, IPH YCIOBHH, YTO TaKHe NpaBa H 06s3aTe/IbCTBa
HJIH TaKO€ MOJI0XKEHNE MOTYT B NaJIbHEHLIEM COXPAHATLCS B TOH MEpE, B KAKON MX COXpaHeHHne
Ccamo 110 cebe He MPOTHBOPEYMT HOBOH MMIIEPATHBHO HOpMe o61wero MesxayHapoRHOTO npasa’”.

M cm, Hanpumep, X. v. Germany (Application 1151/61) (1961), Recueil des decisions de la

Commission européene des droits de I'homme, No. 7, p. 119, u MHOTHE MOCHEAYIOMME pelIEHHs.
e Cwm., Hanpumep, 06MeH 3asBIeHUAMH mexay Coenunennbimu IlItatamu u Poccueii no
BONPOCY O BLIHECEHHH Ha apOMTPaXk HEKOTOPBIX CTIOPOB, KACAOLIMXCS MEXAYHapPOIHOI
OTBETCTBEHHOCTH Poccuu 3a apect amepuxanckux cynos: UN RIAA, vol. IX, p. 57 (1900).
oM, Hanpumep, P. Tavernier, Recherche sur l'application dans le temps des actes et des
régles en droit international public (Paris, L.G.D.J,, 1970), pp. 119, 135, 292;

D. Bindschedler-Robert, "De la rétroactivité en droit international public", Recueil d'études de
droit international public en hommage & Paul Guggenheim (Geneva, Faculté de droit, Institut
universitaire de hautes études internationales, 1968), p. 184; M. Serensen, "Le probleme
intertemporel dans 1"application de la Convention européeene des droits de I'homme", Mélanges
offerts a Polys Modinos (Paris, Pédone, 1968), p. 304; T.O. Elias, "The Doctrine of
Intertemporal Law", 4.J.1.L, vol. 74 (1980), p. 285; R. Higgins, "Time and the Law", .C.L.Q.,
vol. 46 (1997), p. 501.
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6) CnenoBarenbHO, LIeNecOOOPa3HO MPUMEHATb HHTEPTEMIIOPANTbHLIN MPHHLMIT KO BCEM
MEXAyHapOOHO-TIPABOBBIM 0053aTeNbCTBAM, U CTaTh 13 ABiAeTCs 0Owei ¢ TOUKH 3peHus
npuMeHeHusi. BmecTe ¢ TeM OHa He HAaHOCHT yiuep6a BO3MOXKHOCTH, IIPH KOTOPO# roCyapCTBO
MOXET COrJIACHTLCH KOMIIEHCHPOBATD ylepO, HAHECEHHbIH B pe3y/bTaTe MOBENEHUsA, He
SIBJIABLIErOCH B COOTBETCTBYIOLIHMI MOMEHT HapyLIEHHEM KaKoOro-1ubo MexxmayHapomHO-
npaBoOBOro 00sA3aTENBCTBA, AEHCTBOBABLIETO MU 3TOro rocyaapcrsa. CobcTBEHHO roBops,
ClTy4aH MOCHenYOIIEro NPU3HAHUA OTBETCTBEHHOCTH NPEACTABIIAIOTCA BECbMa PEAKHMH.
TIpuHuun lex specialis (cTaTbs 55) ABIAETCA JOCTATOYHBIM AJIA YPeryIMpOBaHus JHOO0ro u3
NOAOOHBIX e, KOTAa MOXeET ObITh JOCTHIHYTO COTJIALIEHHE MITH IIPHHATO peLIeHHE O TOM, YTO
BIIOCJIEACTBKMHM OyneT npu3HaHa OTBETCTBEHHOCTD 32 NOBEAEHHE, KOTOPOE HE ABJIANOCH
HapyLIeHHeM Kakoro-nubo MexIyHapOOHO-TIPaBOBOro 0613aTeNbCTBa B MOMEHT €ro
coBepuIEHH .

7) B MexayHapoOHOM IpaBe NMPHHLMI, W3JI0XKEHHBIH B CTaThe 13, ABNAETCA HE TONBKO
HeoOXOAMMBIM, HO M AOCTAaTOYHBIM OCHOBaHHEM I OTBETCTBEHHOCTH. J{pyruMu clOoBamMH, Kak
TOJIKO BO3HUKAET OTBETCTBEHHOCTDb B PE3Y/IbTaTE COBEPLICHUS MEXIyHapOAHO-
IPOTHBOMPABHOIO AEHHA, OHA HE 3aTParMBaeTCs NOCIEAYIOLINM NpeKpallieHHeM 00s3aTenbCTBa
KakK B pe3yJibTaTe NpeKpalleHus AeHCTBUA 0roBopa, KOTOPbIit ObLT HapylIeH, TaK U B
pe3yJibTaTe H3MEHEHHH B MEXIYHapORHOM npase. Tak, Hanpumep, MexayHapoassiii Cyn B
nene o ceseproii yacmu Kamepyna BbIHEC Cleayiolee NOCTaHOBJIEHHE:

"...eciu B TeueHue cpoka aelicteus Cornauenus o6 oneke OneKyH HeceT
OTBETCTBEHHOCTbH 33 KaKoe-lubo nesHne, COBEpLIEHHOE B HApYIIEHHE MOJIOKEHHIA
Cornawenus 06 oneke, B pe3ynbTaTe KOTOpOro Apyromy wieHy Opranusauuu
O6benunernbx Hauuiit vy 0IHOMY M3 €ro rpaxiaH HaHOCHTCS yiiep6, npeTeHs3us B
OTHOLIEHUH BO3MELIEHHA He aHHYIMPYETCA B CIyyae peKpauieHus onexu"*,

AHanoruuHbsiM 06pa3om B apOurtpakxHoM peieHuu no aeny "Peiinboy Yoppuop" ApburpaxHslii
CYA MOCTaHOBUJI, YTO, HECMOTPS Ha MpeKpalleHHe COOTBETCTBYIOLIEr0 AOTOBOPHOTO
00s13aTeNbCTBA C TEYEHHEM BPEMEHH, OTBETCTBEHHOCTh DpaHIMH 33 ee HApYLIEHHE B MPOLIOM
coxpausiercs .

43
2 B oTHOLIEHHH PETPOAKTHBHOTIO NPU3HAHWA U ITPHHATHA NOBEACHHA KaKHuM-JIH00

rOCyZapCcTBOM CM. cTaThio 11 u koMMeHTapuii, B ocob6eHHOCTH MyHKT 8. Takoe npu3HaHHe
NpUHATHE caMH N0 cebe He NpUnaoT 06paTHOM CuIbl 00A3aTENLCTBAM MPUHHMAIOLLETO
rocynapcraa.

244 Northern Cameroons, Preliminary Objections, 1.C.J. Reports 1963, p. 15 at p. 35.

245 Rainbow Warrior (New Zealand/France), UN RIAA., vol. XX, p. 217 (1990), at

pp. 265-266.
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8) O6a acmekra 3TOrO NPHHLUMIA HMILIMLKHTHO OTPaXCHBI B PEIICHUH MeXKAyHapOaHOro
Cyna no meny o nexomopuix mecmoposcdenusx gpocpammvix pyo 6 Haypy. Apcrpanus
YTBEpXKiana, 4To TpeGOBaHHE B OTHOMICHHH OTBETCTBEHHOCTH IOCY/IaPCTBa, KACAIOMEecs
Tnepuoaa e¢ COBMECTHOIO YNpaB/IeHHA NOJ0NIeYHOM TeppuTopHeit Haypy (1947-1968 ronnt),
HEJb3A BLIABUraTh NECATHIIETHS CITyCTH, JaXe eClIM OQHLIHANILHO JaHHOE TpeGOBaHUe He GbLIo
OTKJIOHEHO. Cyn OTBEpr 3TOT apryMeHT, IPUMEHHUB TOBOJILHO cBOOOAHYIO HOPMY OTHOCHUTENBHO
HEOCHOBATENILHEIX POMEIEHHH Wi HeOGOCHOBaHHbIX 3amepxex>'*. BmecTe ¢ TeM OH najee
3a9BHI

"CyRy B nOJKHOE BpeMs HaJUIEXHT 00ecnieduTs, 4To6bl 3a1epkKa Haypy ¢
nepenayei nena B Cyal HUKOUM 06pa3oM He OTPA3MIacCh Ha MO3ULIMKM ABCTPAIHH B TOM,
HTO KaCaeTCs YCTaHOBNEHHS HAKTOB H ONPENENEHHS COAEPKAHUS IPUMEHHMOTO npaBa’? .

Cyn, no Bcet BURMMOCTH, HAMEPEBAICA NPUMEHHTL HOPMBI npaBa, NefCTBOBABLIHE B MOMEHT
npenbsapieHus Tpebosanus. Ilo cyTu fena, Takyio NO3MUMIO BBIHYXKAEHHO 3aHANA CaMa Haypy,
TNOCKONBKY ee TpeOGoBaHHe ObINO OCHOBAHO Ha Hapywenuu Cornamenus o6 oneke, nelicTBHe
KOTOPOro NpeKpaTHIOCh B MOMEHT 0Opetenus Haypy HesaBucumocTtn B 1968 rony. CyTb
TpeOOBaHHUA 3aKJII0YANACh B TOM, YTO OTBETCTBEHHOCTb ABCTpanuH, BO3HUKIIAA B COOTBETCTBHU
C HOpMaMH MpaBa, eHCTBOBABIIMMH B KOHKPETHO yKa3aHHbIH MOMEHT, POZIOIDKaa
CYyLIECTBOBATD, XK€ €CIIM MEPBOHAYAILHOE 0043aTeNBCTBO BIOCIEACTBHH NPEKPATHIIO

HeicTBOBaTE> S,

9)  Taxum o6pa3om, OCHOBHO# NPHMHLIMIL, H3JIOKEHHbIN B CTaThe 13, ycraHoBHIICH Ha
npakTyke. OXHA BO3MOXKHAS OrOBOPKA KACAETCs "NPOrpeCcCHBHOrO" TOKOBAHMSA 06S3aTebCTE
BonbunHCTBOM uneHOB CyZa B €ro KOHCYJIBTATHBHOM 3aKTIOYEHHH TI0 HeNny O 1020-3aNAOHOTI
Agppuxe®®. Onnaxo MHTEPTEMIOPAIbHBIA PUHUMI HE MPEATOJIAraeT, YTO JOTOBOPHBIE
TNIOJIO)KEHHs IOJKHBI TOJNIKOBAThCA KAk "3aCThIBLIME" BO BPEMEHH. JBONIOLIHOHHOE TOJIKOBAHHE

26 Certain Phosphate Lands in Nauru( Nauru v. Australia), Preliminary Objections, 1.C.J.

Reports 1992, p. 240, at pp. 253-255. Cm. cratbio 45 b) n KOMMEHTapHIi.

M7 1.C.J. Reports 1992, p. 240, at p. 255, para. 36.
28 Teno 6Gbino YPEryiMpOBaHo 1o Toro, kak y Cyna nosiBuiack BO3SMOXHOCTb PaCCMOTPETh
cymectso Bonpoca: 1.C.J. Reports 1993, p. 322; Cornawenue o6 YpPeryJMpoOBaHHH OT

10 aBrycra 1993 rona, cm. United Nations, Treaty Series, vol. 1770, p. 380.

2 Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) nothwithstanding Security Council Resolution 276 (1970), 1.C.J. Reports
1971, p. 16, at pp. 31-32, para. 53.
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TIOJIOXKEHHH JOTOBOPOB AOIMYCKAETCA B ONPENENCHHBIX cry4anx>>, OQHAKO 3TO He HMEET HUUETO
o61wero ¢ NPUHLMIIOM, COTJIACHO KOTOPOMY rOCYAapCTBO MOXKET CHHTATHCA OTBETCTBEHHBIM 33
HapyLUEHHE TOJILKO TOro 00A3aTeNnbCTBa, KOTOPOE AEHCTBOBAIO ISk AAHHOTO rOCYyAapCTBa B
MOMEHT COBEPLICHUS] KM COOTBETCTBYIOILEro AesHus. [IpHHLMIT HHTEPTEMIIOPAILHOIO NPaBa He
O3HAYAET M TOTO, YTO (aKThi, HMEBLIME MECTO A0 BCTYIUIEHHS B CHITY KaKOro-JIM60 KOHKPETHOTO
06s3aTenbCTBa, HE MOIYT NPUHMMATHLCS BO BHUMAHKE, ECIM OHHU ABJIAIOTCS PeNIeBAHTHBIMH B
APYrux OTHOLIEHHsX. Tak, HaTmpuUMep, B ciiy4ae 00sA3aTeNLCTBA 0OECIeuHBaTh, YTOOBI
obBuHseMbIe ObLTH CynuMbl Ge3 HeonpaBAAHHOMN 3aIePXKKH, TIEPHOJbI COZIEPIKaHUA NTOA CTPaXKer
10 BCTYIUIEHHS B CHITy COOTBETCTBYIOILEro 0053aTeNbCTBa MOTYT OBITh NPHHATHI BO BHHMAHHE B
KauyecTBe (aKTOB, XOTs HUKaKas KOMIEHCALMs He MOXET ObITb MPHCYXKAEHA B OTHOLICHHH
nepHoza IO BCTYILIEHUS 3TOTO 06A3aTeNLCTBA B CHIY > .

Cratbs 14

Bpemsi, B TeueHHE KOTOPOro JJIHTCH HApYIIeHHE MEXIYHAPOAHO-NIPABOBOI0
obf3aTesILCTBA

1.  HapymeHue MexxIyHapOOHO-NIPaBOBOro obsA3aTeNbCTBa JeSHHEM FOCyAapeTBa, He
HOCSILIMM JUISLLErOCs XapakTepa, MPOMUCXOANT B TOT MOMEHT BPEMEHH, KOTJa AEsTHUE
COBEpILAETCA, JaXKe ECIIH €ro MOCASACTBHA MPOXOIKAIOTCS.

2.  Hapymenue MexnyHapOAHO-NPABOBOro 00s43aTeNbCTBa EAHHEM rOCYAapCTBa,
HOCSIIUM AIAUIHIACS XapaKTep, JUINTCA B TEUEHHE BCETO NEPUOAA, BO BPEMA KOTOPOTO 3TO
nesHUe NMPOJOJDKAETCHA U OCTAETCS HE COOTBETCTBYIOLIHM MEXAYHAPOAHO-TIPABOBOMY
0053aTeNnLCTBY.

3.  HapymeHue MeXIayHapOIHO-IIPaBOBOro 00sA3aTeNnbCTBa, TPEOYIOLIETO OT
roCyZapCTBa NMPeaOTBPaTHTh ONpeseNieHHOE COObITHE, POUCXOMMT, KOra JaHHOE
cOObITHE MPOUCXOAMT, U AJIUTCH B TEUEHHE BCErO NEPHUOAA, BO BPEMs KOTOPOTrO 3TO
coObITHE MPOROJDKAETCH U OCTAETCA HE COOTBETCTBYIOLIMM 3TOMY 0043aTeNbCTBY.

30 Cm, HanpuMmep, 3akmoueHrde EBponeiickoro cyna mo npasam 4enoBeka 1o aeny Iyrer
v. United Kingdom, E.C.H.R., Series A, No.26 (1978), at pp. 15-16.

21 Cwm., nanpumep, Zana v. Turkey, E.C.H.R., Reports, 1997-VII, p. 2533; J. Pauwelyn,
"The Concept of a 'Continuing Violation' of an International Obligation: Selected Problems”,
B.Y.IL., vol. 66 (1995), at pp. 443-445.
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KommenTapmii

1) IIpo6nema onpeneneHns Hauana IPOTHBONPABHOTO AESHHSA U €10 NPONOJDKHTENBHOCTH
ABJISETCS OXHOM M3 9aCTO BO3HHUKAIOMIHMX NPo6neM™™ U UMeeT MOCNenCTBHS B O61acTH
OTBETCTBCHHOCTH rOCYAApCTB, BKJIHO4as BAXKHBIH BOIPOC O MPEKPALEHHH NIPOTHBONPaBHBIX
AeSHUI ANALIErOCS XapakTepa, paCCMaTpHBaeMBIX B crathe 30. XoTs CYLECTBOBaHHE H
NPOACIDKUTENILHOCTh HAPYLIEHHs KaKOro-1160 MEXAyHapOAHO-PaBOBOro 00s3aTeNbCTBA
3aBHCAT, IJIaBHbIM 06pa3oM, OT CYIIIECTBOBaHHSA ¥ CONEPXaHMA 06A3aTeNbCTBA 1 OT
0COOEHHOCTEH KOHKPETHOIO HAapYIUEHHUs, Ha NPAKTHKE YCTAHOBHJIMCH HEKOTOPbIE OCHOBHEIE
nonsTus. OHM paccmaTpuBaloTCs B crathe 14, He nperenays Ha BCeoGbEMITIOMMIT OXBAT B
TPAKTOBKE NAHHOMH NPOONEMBI, CTaTha 14 KacCaeTCs HEKOTOPBIX CBA3aHHBIX C 3TUM BOIPOCOB.
B uacTHOCTH, B Hell MPOBOAMTCS pasnu4Me MEKTY HAPYIUEHUAMH HEUIALIErOCS Xapakrepa u
AMALIUMHCS TPOTHBONPABHBIMH A€sHUAMH (COOTBETCTBEHHO MyHKTHI 1 K 2), a Takoke
paccMaTpUBaeTCs NPUMEHEHHE 3TOIO Pa3sIUYHA K BAXKHOMY Cly4alo 0643aTeNIbCTB 10
NMPENOTBPALLEHUIO. B KaXIOM M3 3THX ClTy4aeB NPHMHUMAETCS BO BHUMAHHE BOTIPOC COXPAHEHHS
B CHJI€ HApYLIEHHOro 00s3aTeNnbLCTBa.

3

2)  Kak npaBuno, 10 OKOHYaHHS MEXAYHapPOAHO-NIPOTHBONPABHBIX AEAHHI npoxonuT
onpeneneHHoe BpeMs. OmHaKo OCHOBHOE pa3nuyHe A ueneii cratby 14 MPOBOAHUTCK MEXKIY
HapyLIEHHUEM, UMEIOLIMM JUIALUHICS XapaKTep, 1 HapyLIEHHEM, KOTOPOE SBIIAETCH OKOHUEHHBIM.
B cooTseTcTBHH C MYHKTOM 1 OKOHYEHHOE IETHUE HMEET MECTO "B TOT MOMEHT BPMEHH, KOraa
A€sHKE COBEPLIACTCS", NaXKe €CIH €ro JEHCTBHE WITH [IOCNEACTBHS MOTYT NPOAOJIKATHCA.
CnoBa "B TOT MOMeHT BpeMeHH" aI0T GOJiee TOHHOE OMHCAHHE BPEMEHHBIX PaMOK, B KOTOPBIX
COBEpLIACTCS 3aKOH4YEHHOE MPOTHBONPABHOE AesHKE, He TPeOys, 4TOObI 3TO AeTHHE
06513aTeIbHO 3aBePIIATIOCH B OHO MTHOBEHHE.

252 Cwm., nanipumep, Mavrommatis Palestine Concessions, 1924, P.C.1.J., Series A, No. 2,

p. 35; Phosphates in Morocco, Preliminary Objections, 1938, P.C.1.J., Series A/B, No. 74, p. 10,
at pp. 23-29; Electricity Company of Sofia and Bulgaria, 1939, P.C.1.J., Series A/B, No. 7 7,

p. 64, at pp. 80-82; Right of Passage over Indian Territory, Merits, 1.C.J., Reports, 1960, p. 6, at
pp. 33-36. J1OT BONPpOC 4aCTO BO3HMKAET B opraHax EBponeiickoii kOHBeHIH 0 IpaBax
uenosexa. Cm., Hanpumep, pemenue Komuccuu B: De Becker v. Belgium (1958-1959)

2 E.C.H.R, Yearbook p. 214, at pp. 234, 244; and the Court's judgments in Jreland v. United
Kingdom, E.C.H.R., Series A, No.25 (1978), p. 64; Papamichalopoulos and Others v. Greece,
E.C.HR., Series A, No.260-B. (1993), pare 40; Agrotexim v. Greece, E.CHR, Series A,

No. 330-A (1995), at p. 22, para. 58. Cwm. Takxe E. Wyler, "Quelques réflexions sur la realization
dans le temps du fait internationalement illicite", R.G.D.LP., vol. 95 (1991), p. 881.
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3) B cooTBercTBHMM C IYHKTOM 2 NEAHHE AALIENOCH XapaKTepa, HalpOTHB, 3aHHMAET BECh
nepuoJ, B TEYEHHE KOTOPOro 3TO AEAHHE ITPOAOJDKAETCA U OCTAETCSl HE COOTBETCTBYIOLIUM
MEXIYHapOOHO-NPaBOBOMY 0053aTeNbCTBY, IIPH YCIOBHH, €CTECTBEHHO, YTO JAHHOE
MEXAyHapOAHO-TIPaBOBOE 00A3aTENILCTBO CBA3BIBAET JAHHOE FOCYapPCTBO B TEYEHHE 3TOIO
nepuona’™>. TIpuMepbl ANALIMXCS IPOTHBONPABHBIX NEAHMit BKIIOYAIOT COXPAHEHHE B CHJIE
TOJIOXKEeHHH 3aKOHOATE/IbCTBA, HE COBMECTHMBIX C IOMOBOPHBIMH 0643aTEILCTBaMU
MPUHUMAIOLLErO UX MOCYapCTBa, He3aKOHHOE COepKaHUe O] CTpaXKel OPHUIHaIbHOIO
NPENCTaBUTENA HHOCTPAHHOIO roCyAapCcTBa MIIM HE3aKOHHOE 3aHATHE NOMELICHUIT TTOCONbCTBA,
NoAIep>KaHKe € MOMOLIBIO CHJTbl KOJIOHHAJIBHOTO IOCTIOACTBA, HE3aKOHHOE 3aHATHE YacTH
TEPPUTOPHH APYrOoro rocyaapcTaa Ui pa3sMeELLEHHe BOOPY>KEHHBIX CHJT Ha TEPPUTOPHH IPYroro
rocynapcrsa 6e3 ero coriacusi.

4)  OnpeneneHvie TOro, HOCHT JI POTHBONPABHOE AEAHME INAIIMIACA WIH OKOHYEHHBIH
XapakTep, 3aBUCHT KaK OT MepBUYHOro 00A3aTeNnbCTBa, TaK U 00CTOATENBCTE KaXXA0r0
KOHKpeTHOro ciy4as. Hanpumep, MexxamepukaHCKkuit CyA IO BONPOCaM NpaB 4YeloBeKa
MHTEPIPETUPOBAJ HACHJILCTBEHHOE MITH HEIOOPOBOJILHOE MCUE3HOBEHHE KaK AJIALIeeCs
NPOTHBOIIPABHOE AESHUE, T.€. KaK AesHHE, KOTOPOE MPOAOIKAETCSA OO0 TEX MOp, MoKa
COOTBETCTBYIOIIEE JIMLO He GyneT o6HapyxeHo ™. Bompoc o Tom, SBISETCS Iu
NPOTHBOIPABHAs SKCNPOINpPHALIHA UMYILECTBA OKOHYEHHBIM MM JUISALHMCS JeAHHEM, B
OnpeneJeHHOMN CTENEHH 3aBUCHT OT COJEPKaHMA NEPBUYHOH HOPMBI, KOTOpas, Kak
yTBEpKaaercs, Hapywmaercs. Ecnyn axcnpornpuaunms npoBOAKUTCA Ha OCHOBE 3aKOHHOIO npoLecca
U €€ MOCJIEACTBHEM ABJISIETCS NI€pefiada TUTYJIa COOTBETCTBYIOLIEH COOCTBEHHOCTH, caMa
JKCTIpOTIIpHaLIKA NPencTaBisieT coboii okoH4eHHoe aesine. OnHako B ciy4ae GpakTHueckoro,
"MEIJIEHHOT0" MM 3aMaCKHPOBAHHOIO 3aHATHS CHTYaLUs MOXET GbITb HHOM .

B MCKJIIOYHUTENBHBIX ClTy4asx CyJ MOXET MMETh OCHOBAaHHE IJIA OTKa3a B IPU3HAHMUHU KaKOro-
nubOo 3aKOHA WM yKa3a, B pe3yJIbTaTe 4ero o0yCIOBJIEHHbIH 3TUM OTKa3 NPU3HAHUA CTaTyCa,
BIIAZIEHUs MK 00J1ajaHust MOXKET NOBJeYb 3a cOOOH BOSHHKHOBEHHE IJIAIErOCs
TPOTHBONPABHOTO AESHUS .

23 CM. Boie craTsio 13 1 KOMMEHTapHii, B OCOOEHHOCTH IMYHKT 2).

254 Blake, Inter-Am.CtH.R., Series C. No. 36 (1998), para. 67.

255 Papamichalopoulos v. Greece, E.C.H.R., Series A, No. 260-D (1993).
256

Loizidou v. Turkey, Merits, E.C.H.R. Reports 1996-VI. p. 2216.
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5)  Kpowme Toro, pasnuune MeXny OKOHYEHHBIMH M [UUMMUCS IETHHUAMH SBJIAETCA
oTHOCHTENbHBIM. Camo Julsieecs MPOTHBONPABHOE [E€SHME MOXET NPEKPAaTHTLCA: Tak,
3QJI0KHUK MOXeET ObITb 0CBOGOXKIAEH MM TENIO Nponasiero 6e3 BeCTH JIMLA MOXET ObITh
BO3BpALUEHO ero poAcTBeHHKKaM. Ilo cyluecTsy, nnsieecs NpOTHBONpPABHOE HESHHE
npeacrasnser coboi nesHue, KOTOpoe GbLI0 HAYaTO, OMHAKO He GbLIO OKOHYEHO B
COOTBETCTBYIOLIEE BpeMA. Korza ansineecs npoTMBONpasHOeE AesiHUE NPEKPALUEHO, HAIPHMEP,
BCJIE/ICTBHE OCBOOOXEHNS 3aJI0KHUKOB HIIH BLIBOA BONCK C HE3aKOHHO OKKYITHPOBaHHOM
TEPPUTOPHH, NESTHUE CHUTACTCS BIPEAb HE MMEIOLIMM UTAILETOCs XapakTepa, HECMOTPS AAXe Ha
TO, YTO HEKOTOPBIE MOCIEACTBHA AESHUS MOTYT NPOAOKATLCA. B aTOM Cyuae Ha Hero
pacnpoCTpaHseTCs AEHCTBHE NMYHKTA 1 cTaTeu 14.

6)  Henw3s cuutats kakoe-1ubo AesHUE MIALMMCA JHIIb HA TOM OCHOBaHHH, YTO €10
BO3/ICHCTBHE HIIH NOCIEACTBHA CKa3bIBAIOTCS B TEUEHHE ONPENENEHHOTO BpeMeHH. J{nAuumcs
ROJDXHO OBITH CAMO 3TO NPOTHBONPABHOE AesiHME., BO MHOIMX ClIy4astx MOCHenCTBUA
MEXTYHaPORHO-NMPOTHBOMNPABHbIX AESAHHUI MOTYT ObITh LisiiuuMKcs. Bonb U crpananms,
NPUYHHEHHbIE COBEPILABIIMMHCSA B MPOHIJIOM aKTaMHM MbITOK, HJIM 3KOHOMHYECKHE MOCIEACTBHS
IKCTIPOTPHALMH COOCTBEHHOCTH NPOAOIKAIOTCS, IAXKE €CIH NbITKA PEKPATHIACD, @ THTYI
COGCTBEHHOCTH NepenaH ApyruM uuaM. Takue MOCHeACTBHS ABASAIOTCS O6BEKTOM BTOPHUHBIX
00:13aTeNbCTB MO BO3MELIEHHIO, BKIIFOUAs PECTHTYLHIO, Kak TpeSyeT Toro YacTs Bropas
HacToAwux crareit. IIponomkurenbHoe neHcTBIE TAKHX NOCNEACTBHIA 6yIeT IPMHUMATLCSA BO
BHHMaHHe, HAIPUMED, IPH OMPEAEIEHHH CYMMBI BhITUIAYHBaeMO komneHcauuu. QQHAKO OHH
HE MOAPa3yMEBAIOT, YTO CaMO Mo cebe HapylLIeHHe ABJISAETCS HAPYLIEHHEM MISMErocs
XapakTepa.

7)  TloHsTHe MIAMMXCSA NPOTHBONPABHBIX AESHHIA CYLIECTBYET BO MHOIMX HALIHOHAJIBHBIX
TPaBOBBIX CHCTEMAX U B MEXIyHAPOLHOM IpaBe BOCXOAUT k pabotam Tpunens®>. Ha ato
NOHATHE HEOMHOKPATHO cchinancs MexayHapoausiit Cyn ¥ Ipyriie MexxayHapOLHbIe CyaeOHbIe
opranbl. Tak, B nene o ounnomamuueckom u koHcynbckom nepcorane Cyn NpHIIEN K BRIBOXY O
TOM, YTO HMeJIM MECTO "ClIeOBABIIME OIMH 33 APYTHM U BCE €LLe MPOAOJDKAIOL[HECS
HapyweHust MUpanom ero o6s3atenscTs no orHoweHuio k Coenuuennbim Iltaram B

COOTBETCTBUH C BeHCKkMH KOHBeHUUAMH 1961 u 1963 ronon"zss.

7 H. Triepel, Volkerrecht und Landesrecht (Leipzig, Hirschfeld, 1899), p. 289. Jlannas
KOHLIETILUSA BIOC/IENCTBHH MCNOJIB30BANACh B Pa3/IHYHBIX OOIMX HCCIEAOBAHMAX N0 BOMPOCY 06
OTBETCTBEHHOCTHU rOCyapCTB, @ TaKxe B paboTax, KaCaloLIMXCA TOJKOBAHUA GOPMYIIbI
"cuTyanus uian GakThl, IMEBIIME MECTO 10 ONPEAENEHHOM AaThl", KOTOpas HCMOIb30BAACh B
HEKOTOPLIX 3asBJIECHHAX O NPUHATUM 00sA3aTeNbHOI ropucaukunKu Mexaynapoasoro Cyna.

28 United States Diplomatic and Consular Staff in Tehran, 1.C.J. Reports 1980, p. 3 at p. 37,
para. 80. Cwm. Taxoke p. 37, para. 78.
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8) IlocneacTsus AALIErOCA NPOTHBOMPABHOTO ACsiHUsA OyRyT 3aBUCETb OT KOHTEKCTA, 4
TAKXe OT MPOAOJLKUTENLHOCTH HapyleHHOro obs3arenscTea. Hanpumep, apburpaxtoe
pa3sbupaTeNnbCTBO 10 Aeny o cyaHe "Peiinboy Yoppuop" 6b10 CBA3aHO € TEM, 4TO PpaHLUs HE
obecrieunna cofepkaHue NOA CTpaxeil ABYX areHTOB Ha paHITy3CKOM THXOOKEAHCKOM OCTPOBE
Xao B TeueHHE TPEXJIETHEro nepHoa, Kak Toro Tpebosano cornaumenne mexny Ppanuueit u
Hosoii 3enanaueii. ApOurpaxHbiii TpubyHan ono6pHTENbHO OTMETHII IPOEKTHI CTaTeH
Komuccuu (B HacTosuiee BpeMs COeAUHEHHbIE B CTaThiO 14) M pa3jiuyHe, MPOBOAMMOE MEXIY
MTHOBEHHBIMH Y JUIAILIHMMHCS IPOTHUBOTNPABHLIMH AESAHHAMH, H 32sBUII.

"Ecnu NpUMEHHUTD 3Ty KJIACCH(PUKALHUIO K HACTOALIEMY A€y, TO CTAHET OYEBHIHO,
YTO HapyLIEeHHe, COCTOsBINEE B HEBO3BPALIEHHH Ha Xa0 IBYX areHToB, NPENCTaBIAIO
co6oii He TONILKO CYLUECTBEHHOE, HO M uisileecs HapyieHnHe. U ata knaccupuxauus He
SIBJIIETCA YHCTO TEOPETHUUYECKOMH, a HAOOOPOT, OHA HMEET NMPAaKTHYECKHE MOCNEACTBHIA,
TMIOCKOJIbKY CEpbE3HOCTb HapPyLIEHHs H €ro JUIHTENbHBINA XapaKTep He MOIJIM He OKa3aThb
3HA4YHUTEILHOTO BO3AEHCTBUA Ha MPUHATHE PELICHHUS O HAAJIeXKAIEM BO3MELIECHUH 32

HapylleHHe, XapaKTepU3YIOLIEeCs ITUMH ABYMs npusnaxamu"m.

3atem apOuTpak 0OpHUCOBaJ HOMONHUTENbHBIE IPaBOBbIE MOCNEACTBHSA, BHITEKAIOIIHE U3 ITOr0
pas/HuMs, [V CPOKA AeHCTBUS 0653aTeNbCTE DPAHIIMH TIO 3TOMY COrNALIEHHI0 ..

9) IlousTHe ANALIErOCs MPOTHBONPABHOIO AEAHHMA HCHOJB30BAJIOCH Takke EBponeiickum
CYZAOM [0 IIPaBaM 4€JIOBEKA [UIA YCTAHOBJICHHA €ro I0PUCAUKLIMY ratione temporis B pane Ren.
DTOT BONPOC BO3HMKAET [MOTOMY, 4TO topucaukums Cyna Moxer ObITh OrpaHH4eHa COOBITHAMM,
MPOUCLIENIIHMH TOCJIE TOTO, KaK roCyAapCTBO-OTBETYHK CTAJI0 y4aCTHHKOM KOHBEHUMH MM
COOTBETCTBYIOILErO MPOTOKOJA M NPH3HANO NPABO OTAENbHBIX JIMIl HA moAavy neruuuu. Tak, B
nene Ilanamuxanonynyc u opyaue npomus I peyuu xOHPHUCKaLMA UMYILECTBA, HE CBA3AHHAA C
opHUHATBHOM SKCIPONpHALMEH, MPOH30LILJIa TPMMEPHO 33 BOCEMb JIET IO TOro, Kak I'peuus
npu3Hana komnereHuuio Cyna. Cyn mocraHOBHIL, YTO B JAHHOM CJy4ae HMEJO MECTO JUIAIIEECs
HapyllleHue NpaBa Ha MUPHOE MOJIb30BaHHE HMYLIECTBOM COrIacHO crathe 1 ITpoTokona 1 k
KoHBeHLMH, KOTOPOE MPOAODKANOCH nocie Toro, kak [IpoTokon Berynun B cuiy; mostomy Cyn

COOTBECTCTBYIOLIUM 06p330M MOATBEPAHJI CBOK) KOPUCOAHUKLHIO B OTHOLUCHHUH NAHHOIO PICKaZﬂ.

2% Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at p. 264,
para. 101.

260 1bid., at pp. 265-266, paras 105-106. B To e Bpems cM. 0co6oe MHenue capa Kennera
Keiira, ibid., pp. 279-284.

261 Papamichalopoulos and Others v. Greece, E.C.H.R., Series A, No. 260-B (1993).
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10) Ilo peny Jlo3udy npomue Typyuu*®* Cyn BBICTYNHJI C aHAJIOTMYHBIM JIOBOJIOM B
OTHOLIEHHH MocnencTeui sropxkenns Typuuu Ha Kunp B 1974 rony, B pesynbTate KOTOporo
3asABUTENO ObLIO OTKa3aHO B IOCTYINE K €€ MMylIecTBY Ha ceepe Kunpa. Typuus cocnanace Ha
TOT ()aKT, YTO NaHHOE HMYILECTBO ObLIO IKCIPONPUUPOBAHO B COOTBETCTBHH CO CTaThet 159
Koucruryunu Typeuxoii Pecrry6nuku Ceseproro Kunpa 1985 rona, npuuem 31o MPOM30LJIO 1O
npusHanus Typuuei opucauxunu Cyna B 1990 rogy. Cya noCTaHOBHMII, YTO B COOTBETCTBHH C
HOpMaMH MeXIyHapOJHOTO MPaBa U C y4ETOM COOTBETCTBYIOIIMX pe3omonmii CoBera
Be3onacHOCTH OH He MOXXET NpU3HaTh IpUAMYecKYI0 cuty Koncrutyunn 1985 roga, u,
CN€0BATENBLHO, SKCNPONpPUANUs He Oblia 3aBepleHa B TOT MOMEHT M HMYLLECTBO NIPOA0JIKAIIO
npuHaanexars 3assureno. Ilosenenne TPCK u Typeukux BoMCK, OTKa3bIBaBLIMXCA
NPENOCTABHTH 3asBUTEIIO NOCTYN K €e MMYILECTBY, MPOOKANOCH Noce npusHaHus Typuueit
ropucaukunu Cyna u npencrasnsio coboit HapyweHue crateu 1 IlpoTokona 1 nmocie 3toro
MomenTa®,

11) Komuter no npasam 4yenoBeka Takke OROOPHI HACIO ANAUWMXCA NPOTHBOMPABHBIX
nesunii. Hanpumep, no neny Jlaeaeiic npomus Kanaoes: Komurer nocraHoBu, 9T0 OH 06naaan
FOPMCAHKLMEH JUIs PACCMOTPEHHUs AALIMXCS JUIsS 3aABUTeIs [IOCAEACTBHI yTPATHI €€ CTaTyca
4JIeHa MHAEHCKOH rPYNIbl, XOTS 3Ta YTpaTa NPOM30ILIa B MOMEHT €€ BCTYIUIEHHA B Opax B
1970 rony, a Kanana npusnana ropucaukumnio Komurera nuws 8 1976 rogy. Komurer otMeru,
YTO OH:

"Kak npaBUIIO, HE KOMITETEHTEH PACCMATPHBATD 3asBIEHUA, OTHOCALIMECA K COOBITHAM,
HMEBIIMM MECTO 10 BCTynuieHus B cuily Ilakra n @akynsraTHBHOrO npoTokoa... Yro
kacaercs nena Cannpsi Jlapneiic, To orciona cieayer, uro KoMuTeT He KOMNeTeHTeH
BbICKA3bIBaTh KaKOE-MOO MHEHHE O MEPBOHAYANLHON NPUUYKHE YTPATHI €10 CTaTyca
MHIUaHKM... B MOMEHT BCTynieHus B 6pax B 1970 rony... Onnako Komurer npusHaer,
YTO MOJIOXKEHHUE BELIEH MOKET ObITL MHBIM, €CITH MPEATIONAraeMO€e HapyLIEHHE, XOTH Obl H
OTHOCsIIEECs K COOBITHAM, HMEBLINM MecTO 10 19 aBrycra 1976 rona, coxpaHsercs nocie
yKa3aHHOM JaThl MJIM UMEET NMOCIEACTBUSA, KOTOPbIE CaMH 110 cebe ABNAI0TCS

Hapymenusamu"2%,

262 Loizidou v. T urkey, Merits, E.C.H.R. Reports 1996-V1, p. 2216.

%63 Ibid., at pp. 2230-2232, 2237-2238, paras. 41-47, 63-64. BmecTe ¢ TeM cM. ocoboe
MHeHHe Cyasu bepHxapara, ibid., 2242, para 2 (¢ KOTOPBIM MO CYIIECTBY COTACHIMCh CYIbH
Jlonec-Poua, SImbpex, [lerurn, Baka u Nonbmxiokmo). Cum. Taoke Loizidou v. Turkey
(Preliminary Objections) I E.C.H.R, Series A, No. 310 (1995), at pp. 33-34, paras. 102-105;
Cyprus v. Turkey (Application No. 25781/94), E.C.H.R,, judgment of 10 May 2001.

264 Iovelace v. Canada, Communication No. R.6/24, G.A.O.R., Thirty-sixth Session,
Supplement No. 40 (A/36/40) (1981), p. 166, at p. 172, paras. 10-11.
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OH npuIesn K BHIBOAY O TOM, YTO AJALIMXCS MOCIENCTBUA NPUMEHEHHS KAHANICKOro
3aKOHOJIATENbCTBA, He Aatowero JlaBnedc BO3MOXKHOCTH OCYLIECTBAATh €€ NpaBa NPEACTaBHTENSA
MEHBIIHHCTBA, ObIJIO JOCTATOYHO AJIA TOrO, YTOOBI MMeJ MeCTO (aKT HapyHIeHUs CTaTbu 27
Ilakra 3TOM AaThl. B NaHHOM ClTy4ae NOHATHE MIALIErOCsH HapyLIEHUs ObUIO 3HAYHMO HE TOJIBKO
LU YCTAHOBJIEHHA I0pUCIUKLUU KoMuTeTa, HO H A1 NPUMEHEHHA CTaTbH 27 KaK NOJOKEHHUA
IMaxTa, caMbIM HENOCPEACTBEHHBIM 00Pa30M KacaroLIErocss HMEBIIUX MeCTO (PakToB.

12) TakuM 0Opa3oMm, NOBeAEHHE, KOTOPOE Ha4aloCh HEKOTOPOE BPEMs Ha3aj M KOTOPOE B TOT
nepuox npencrasisuio coboii (MM ecii Obl COOTBETCTBYIOLIASA NNEPBUYHAA HOPMA AEHCTBOBANA B
OTHOLIEHHH JAHHOTO IOCYAaPCTBa B TOT MOMEHT, NpeACTaBAno Obl cob0if) HapyiieHue, MOXeT
NPOAOKATHCA U JaTh HAYaNO UIALLEMYCS IPOTHBOIIPABHOMY NAESHUIO B HACTOSILIEE BPEMS.
Kpome Toro, Takoii Ansiuiics XxapakTep MOXKET HMETh IOpUANYECKOe 3HAYEHHE JUIS Pa3IMYHBIX
LeJsieid, B TOM YHCHe Ui LieJiel YCTaHOBJIEHMs OTBETCTBEHHOCTH rocyaapcts. Hanpumep,
H3JI0)XEHHOE B CTaThe 30 00543aTeNbCTBO MPEKPATHTh IPOTHBOMNPABHBIE JEAHUA, OTHOCHTCH
NI K JUIAIIHMCS TPOTHBONPABHBIM NESHHAM.

13) Bomnpoc, kacaromuiics BceX MPOTHBONPABHBIX AESHUH, Oy/ib TO OKOHUEHHbIX MIIH
JUIILIUXCS, 3aKJIIO4YaeTCA B TOM, KOIZIa HMEHHO MPOUCXOAUT PakTUYECKOE, B OTIIHYHE OT
TMPEANOJIaraeMoro Wiy OKHAAEMOro, HapylieHHe MeXXAyHapoaHoro npasa. Kak orMeuanocs B
KOHTEKCTE CTaTbH 12, Ha 3TOT BOMPOC MOXXHO OTBETHTH JIMUIbL B paMKaX COOTBETCTBYIOLIEH
nepBuyHOit HOpMbl. HekoTopbie HOPMBI KOHKPETHO 3aMPELIAIOT YyrpO3bl NOCPEACTBOM
NMOBEREHHS ", HNOJACTPEKATENbCTBA UK MOCAraTenbCTBa ®, U B 3TOM ciy4ae yrposa,
NOACTPEKATENBCTBO MJIM NOCATaTENbCTBO CaMH 1O ce6e ABJIAIOTCS NPOTUBONPABHBIMH
nesHusamu. C Apyroii CTOPOHBIL, B T€X CAy4asx, KOr/ia MeXXIyHapOAHO-IIPOTHBONPABHOE AesTHUE

265 B wacTHOCTH, B nIyHKTe 4 cratby 2 Ycraa Opranmsaiun O6benuHenHbx Hanuit

rocyZ1apCTBaM-WwIE€HaM MPEAJIAraeTcsi BO3AEPXKUBAThCA OT "Yrpo3bl CHIION UIIH ee

NPUMEHEHHUS ... IPOTHB TEPPUTOPHATILHOMN HENPUKOCHOBEHHOCTH WJIH MOJUTHYECKOH
He3aBUCHMOCTH Moboro rocyaapcrsa”. Bonpoc o ToM, 4TO MIMEHHO npeacTasiseT coboi yrposa
cunoii, cM. Legality of the Threat or Use of Nuclear Weapons, 1.C.J. Reports 1996, p. 226, at pp.
246-247, paras. 47-48; cf R. Sadurska, "Threats of Force", 4.J.1.L., vol. 82, (1988), p. 239.

266 HauGonee moanas hopMynupoBka aHa B craThe III KonBeniun o renouuae 1948 roxa, s
KOTOPOIA 3aIpeLIaeTcs 3aroBop C LEJIbK0 COBEPLIEHUS IeHOLM A, NPAMOe H MyOIHYHOe
TIOACTPEKATENbCTBO K COBEPIIEHHIO IeHOLMAA, MOKYLIEHUE Ha COBEPIUIEHHE MreHOLMAa U
coy4acrue B reHoruae. CM. Takxke CTaThio 2 MexayHaponHo#i koHBeHUHH 0 6opbbe ¢
6omO0BbIM Teppopu3moM 1997 rona (A/RES/52/164) u crarbio 2 MexayHapoaHOH KOHBEHLIMH
0 6opsbe ¢ puHaHCcHUpoBaHueM TeppopusMa 1999 roxa (A/RES/54/109).
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NpencTaBAer coO0H BO3HUKHOBEHHE TOTO MM HHOTO COGLITHS - HanpuMep OTBOAA
MEXAYHAPOAHOM PEKH - JIMINL MPUTOTOBUTENBHOE MIOBENAEHHE HE 00A3aTENbHO ABJIAETCS
npoTusonpasHeIM’® . B nene o npoexme I 'abuuxo60-HaosMapow BOTPOC 3aKIII0HANICA B TOM,
KOrzia cxema usMeHeHua pycna ("apuant C") 6511a ocymecrsiena Ha npaxtuke. Cyx
3aKIMIOMHJI, YTO HAPYLIEHHE MMEJIO MECTO JIMLIb B MOMEHT (aKTH4ecKoro oteozaa sox JlyHas.
OH oTMmerun. ..

«4T0 B epuox ¢ HosAGpa 1991 roxa no oxTabps 1992 roaa UexocnoBakus OrpaHUYHBANACH
npoBeNeHHEM Ha CBOEH COOCTBEHHON TeppUTOpHHU paGoT, KOTOPbIE OBITH HEOGXOMUMBI
AN OCyLIeCTBIeHHs BapuaHTa C, HO KOTOpbie MOTIH GBITh MPEKPAILEHBL, €T Gbl MEXKTY
CTOPOHaMH 6bUIO NOCTHTHYTO COrIAllIeHHe, ¥ [I03TOMY HUKAK HE MpeNonpenensia
NPUHATHE OKOHYATENLHOrO pewenns. [Toka yHait He ObLT B 0OAHOCTOPOHHEM MOpSAAKE
neperopoxen, BapuaHT C daxtuaecku He 611 ocywiecrsnen. Takas CHTyauus He
ABJIACTCA HEOOBIMHOM U1 MEXTYHAPONHOIO NPaBa, [ia ¥, KCTATH, /151 BHYTPEHHErO TpaBa.
IIpoTuBONIPaBHOMY NESHHIO MM MPABOHAPYLIEHUIO HEPEAKO MPEAIECTBYIOT
TIOArOTOBHTEJIbHbIE AEHCTBHUSA, KOTOPbIE HE CIEAYET OTOXAECTBIATh C CAMHM HESHUEM HJIH
npaBoHapymeHueM. Heo0xonumo Taxke MpoBOAHTL pasznuune Mexay GaKTHIECKHM
COBEpIIEHHEM NPOTHBOINPABHOIO A€SAHHMs (MITHOBEHHOTO WIIH JUBILIErocs) 1 TaKuM
MOBEICHHUEM [0 COBEPLIEHHUS 3TOrO AEAHMSA, KOTOPOE HMEET XapaKTep NOATOTOBKH U "He

KBUTH(HLMpPYETCs Kak MPOTHBONpABHOE AesHue" ... »2%,

¥ B HEKOTODPBIX NIPABOBLIX CHCTEMAX MOHATHE " 0)KMIAEMOr0 3apaHee HapyLeHHs"

HCIO/IB3YETCA AJIA ONKUCAHHA OKOHYATENLHOrO OTKa3a KaKOH-IMGO0 CTpaHsbl BHIMOIHATE TO WIIH
MHOE IOTOBOPHOE 06513aTENbCTBO 10 HACTYIUIEHHA CPOKA UCTIONHEHUs. CTONKHYBHINCH C
OXHIAEMBIM 3apaHee HapylleHHeM, COOTBETCTBYIOLIAs CTOPOHA NPaBOMOYHA NPEKPATUTH
HOroBOp ¥ 0OpaTUTLCs B Cyl C HCKOM O BosMellenuu ymepba. Cm. K. Zweigert, H. Kétz, An
Introduction to Comparative Law (3rd edn, trans. Weir, Oxford University Press, 1998), p. 508.
B npyrux cucTemax aHaJOrHYHLIE Pe3yabTaThl JOCTHTAOTCA 63 HCIOb30BaHUM 3TOM
KOHIEILHH, HaPUMED, MyTEM TOJKOBaHHS OTKa3a BbINOJHUTD Kakoe-T60 06A3aTenseTBo elne
A0 TOrO MOMEHTA, KOIJa OHO AOJDKHO ObITh BBINOJIHEHO, B KAYECTBE "MO3UTHBHOIO HApPYLIEHUS
koHTpakra": ibid., p. 494 (German law). XoTs B MexayHaponHOM npase, MO-BUAMMOMY, He
HMeEeTCs 9KBHBAJIEHTHBIX HOPM, B MOMAIYHKTE a) MyHKTa 3 cTaTtby 60 BeHCKoi KOHBEHLIMH O
TIpaBe MEXAYHAPOAHBIX AOTOBOPOB, CYILIECTBEHHOE HapyLIEHHE ONMpPENeNsieTcs, B YaCTHOCTH,
KakK Tako# 0Tka3 ot Jlorosopa, "KOTOpEIi He fomnyckaercs Hactosmeii Konsenuueit". Taxkoit
OTKa3 MOXKET UMETh MECTO 10 HACTYIUIEHUA CPOKa HCIIONHEHHUs 00A3aTENbCTBa.

268 Gabcikovo-Nagymaros Project. 1.C.J. Reports 1997, p. 7, at p. 54, para. 79, uurupyercs
MPOEKT KOMMEHTAPHA K HbIHELHe#i craTbe 30.
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Taxum o6pasom, Cyn nposen pa3nuymue Mexay PakTHYECKUM COBEPLIEHHEM NPOTUBONIPABHOTO
JIeSTHUSA M NOBEEHHEM MOATOTOBUTENLHOIO Xapakrepa. IloaroroBurenbHoe noseAeHHE CaMo No
cebe He COCTAaBJIAET HAPYLIEHHUE, €CJIH OHO He "MPENONPEAIseT NPHHATHE OKOHYATEIBHOIO
pewenus”. OAHAKO TO, HACKOJILKO 3TO BEPHO B TOM HJIM HHOM KOHKPETHOM ciydae, Oyner
3aBHCETh OT OOCTOATENBLCTB €Na U OT COAEPXKaHUA NEPBUYHON HOpMBL. IIpH 3TOM BO3HHKHYT
BOMPOCHI, KACAIOLIMECHA OLIEHKH H OTIPENeNIeHHs CEPbe3HOCTH NEHUSA, YTO HEBO3MOXHO Oyzer
crenaTtb 3apaHee, UCIOJb3ys KaKylo-J1H60 KoHkpeTHyio popmyny. Croso "npoucxomaur”,
KCMNOJIL30BaHHOE B MyHKTax 1 H 3 cTartbu 14, MpU3BaHO OXBAaTHUTh Pa3IMUHbIE BOSMOXHOCTH.

14) Ilyskr 3 cTatbu 14 KacaeTcs BpEMEHHBIX aCNEKTOB KOHKPETHOH KaTErOpHH HapyllEeHUI
MEeXIYHapOIHO-IPAaBOBBIX 00A3aTENBCTB, @ MMEHHO HapylleHHs 00A3aTENbCTB N0
NpEeIOTBPALIEHHIO BOSHUKHOBEHUA JaHHOTO coObrrhsa. OO6s3aTennCTBa NpenoTBpalieH s
O6BIYHO TPAKTYIOTCA KakK 00S3aTeNbCTBa MPUIIOKHUTE BCE YCHIIUA, TpeOyroliye OT rocynapcTs
NPHHATHA BCEX Pa3yMHbIX U HEOOXOAHMBIX Mep IO MpeAYNPEKAEHHIO BOSHHKHOBEHHS JaHHOIO
coOBITHSA, OQHAKO He 0OecrnevrBarolIKe H He rapaHTHPYIOKE TOTO, YTO AAHHOE COOBITHE HE
npousoiiner. HapymeHnue obsa3aTenscTBa NpefOTBPALLEHUS BIIOJHE MOXET ObITh JAIALLMMCS
MPOTHBONPABHBIM JESIHUEM, XOTA, YTO KacaeTcA MPOUMX JIALIMXCSA MPOTHBONPABHBIX NESAHUIA,
MOCNeACTBUA CTaThbH 13 3aKIIIOYMAIOTCA B TOM, YTO HapyUIEHHE JUIMTCS TOJIbKO B TOM Cly4ae,
€CJIM TOCYAapCTBO CBA3aHO 00A3aTeNIbCTBOM Ha MPOTSDKEHUH NEPHOAA, B TEYEHHE KOTOPOro
IUINTCS U COXPaHAETCA AaHHOE COObITHE, HE COOTBETCTBYIOLIEE TOMY, YTO IPEANUCAHO
obs3arenscrBoM. Tak, 0053aTeNnbCTBO NPENOTBpalIeHHs TPAaHCIPaHUYHOro ymepba B
pesynbTaTe 3arpAa3HeHus BO3yXa, pacCMaTpuBaBLieecs B apOburpaxHoM nene "Ipeiin
cmeamep"*® | Gbino HapylIEHO HA NPOTAKEHHH MepHO.a MPOAOJIKAILIErocs BrGpoca
3arpsasHUTeneil. B caMOM gene, B TakuX Cly4asx HapyHI€HHe MOXET NOCTENeHHO yCyryOmsaThes
B pe3yabTare ero HemnpecedeHusi. BmecTe ¢ TeM, He Bce 0043aTebCTBa, HANPaBJIEHHbIE Ha
NpenOTBpaLIeH!e BOSHUKHOBEHHA NesdHus, OyAyT OTHOCHTBCA K 3TOH Kateropud. Ecnu manHoe
00s3aTeNbCTBO Kacaaoch, COOCTBEHHO, MPEAOTBPALIEHMS BOSHUKHOBEHUA JAHHOTO JESTHUsA

(B OT/IMYME OT €ro MPOAOJDKEHHUs), TOTAA JUIALIErocs NPOTHBONPABHOIO AEAHUS HE 6yner®”".
Ecnu naHHOe 00513aTeNbCTBO MPEKPATHIIOCH, B 3TOT MOMEHT J1I060€ IUIALIEECcs OBEAECHHE N0
ONpenAeneHHIO nepecTaer ObITh npomsonpasﬂbmm. Obe OroBOpKH JOJDKHO ObUIO OXBAaTHTD
BBIpaXXEHHE B MMyHKTE 3 "M OCTaeTCs He COOTBETCTBYIOLIMM 3TOMY 00s3aTensCTBY".

269 UN RIAA, vol. I11, p. 1905 (1938, 1941).
2 IIpumepom MOIIO Gbl CIYXKHTh 0GA3aTENBLCTBO NOCYAAPCTBA A MPEIOTBPATHT
onybnukoBaHue u3BecTHOM nHdpopmaunu. Hapywmenue Takoro ob6s3arenscTa He Bcerna Oyner
MUMETb AJALHIACA XapaKTep, MOCKOJIbKY MOXET OKa3aThCs, 4TO C OnyONMKOBaHMEM HHOOPMAIIHH
HICU€3a€eT BECh CMBIC] JAHHOIO 0043aTeNbCTBa.

¥1  Cp. the Rainbow Warrior arbitration, UN RIAA, vol. XX p. 217 (1990), at p. 266.
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Crartba 15
Hapyumenne, cocTosimee 3 COCTABHOTO AeSIHHS

1. HapyweHue rocynapcTsoM MesIyHapOAHO-IPaBOBOro 06s3aTeNbCTBA IOCPEACTEOM
CcepuH IedCTBUi UM Ge3nelCTBHIA, ONpenenseMbIX B COBOKYITHOCTH KaK
NPOTHBOIPABHbIE, IPOUCXOOUT, KOTa NPOHCXOAHUT TO AeHCTBHE MM Oe3nelicTBue,
KOTOpO€, B3SITO€ BMECTE C APYTHMH AEHCTBUAMH HWIH Ge3neiiCTBUAMHY, SBJISAETCS
ROCTATOYHBIM LIS TOTO, YTOOBI COCTABHTb MEXIYHAPOAHO-NPOTUBONPABHOE AESHUE.

2. B 3TOM Ciyyae HapylIeHHe JUINTCA B TEHEHHE BCEro NEPHOAA HAYHHAS C [TEPBOTO U3
AeicTBUA WK Ge3neicTBHI JaHHOM CEPUHM U NPOAOIDKAETCS, TIOKA TAKUE ACHCTBUS MITH
GeszeficTBIA MOBTOPSAIOTCA M OCTAIOTCS HE COOTBETCTBYIOLIMMH MEKIYHAPOTHO-
NpaBOBOMY O0s3aTENbCTBY.

KommenTapmii

1) B obumux paMKax, CO3aHHBIX Pa3rpaHUYEHHEM MEXIY OKOHUEHHBIMH M JUIALIMMHCS
AEAHUAMH B CTaTbe 14, cTaThs 15 noCBsleHa elLie OAHOMY YTOUYHSIOLIEMY MOMEHTY, @ MMEHHO
KOHUEMNLHH COCTABHOIO MPOTHUBOMNPABHOrO AestHuA. COCTaBHbIE OESHHS BbI3LIBAIOT JALUECH
HapyIIEHHA, KOTOPbIE MPOJODKAIOTCA MO BPEMEHH C NEPBOro U3 AEHCTBUIl UK Oe3neiicTBuil B
CepuH AESTHUMH, COCTABIAIOLIMX MPOTHBOMPABHOE MOBENCHHE.

2)  CocraBHble fesHUSA, OXBATHLIBAEMbIE CTaTheH 15, OrpaHH4MBAIOTCA HAPYILEHUSAMHE
00s3aTeNLCTB, KACAIOLIMXCA ONPEAENEHHOrO COBOKYMHOTO NOBEACHHS, @ HE OTAENLHO B3ATHIX
ResHUi KaK TakoBbIX. [IpyruMu cioBamH, OHM CHOKYCHPOBaHbI Ha "cepuM NEHCTBHIT nin
GeanelicTBuil, ONpeseNseMbIX B COBOKYITHOCTH Kak NPOTHBONpaBHbie". IIpuMepbl BKIIOHAIOT B
cebs 3anpeleHne reHOLU A, aNapTenna WK NPECTYIICHH IPOTHB YeI0BEYHOCTH,
CHCTEMAaTHYECKHUX aKTOB PaCOBO# JUCKPHMHHALMH, CHCTEMATHYECKHX aKTOB ANCKPHMHHALIMH,
3anpelleHHOH TOProBLIMU COTNAIIEHHAMH, M T.A. Hekortoprie u3 naubonee cepbe3HbIx
NPOTUBOINPABHBIX AESIHUI B MEXIYHAPOJAHOM IIPaBe ONpeNe€Hbl B TEPMHUHAX WX COCTABHOTO
xapakTtepa. BaxHoe 3Ha4eHHeE 3THX 00A3aTENLCTB B MEKAYHAPOIHOM MPaBe ONPABAbIBAET UX
oco6oe paccMoTpenue B cratbe 15272,

272

="

IoxpobHree 0 Apyrux KOHUENLMAX "CIOKHBIX AESHUI", B HACTOALIEE BPEMS HE YYTEHHbIX
B CTaTbsAX, cM. J. Salmon, "Le fait étatique complexe: une notion contestable", 4.F.D.1I.,
vol. XXVIII (1982), p. 709.
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3) Jaxe eciiM OH HMEET KOHKPETHbIE OCOOEHHOCTH, 3aMpeT reHOUU/Ia, U3JIOKEHHBIH B
UACHTHYHbIX TepMuHax B KoHBeHuu 1948 rona U B NPHHATLIX NO3/{HEE MEKOyHapOIHO-
NpaBOBBIX aKTax’’>, MOXeT GbITh B3AT B KAUECTBE MILTIOCTPALME "COCTaBHOrO" 06A3aTeNbCTRa.
OHoO npexarnonaraer, YTo OTBETCTBEHHOE 00pa3oBaHue (BKIIOYAst rOCYAapCTBO) NPOBOIHT
CHCTEMATHYECKYIO MOJINTHKY WIIY MPAKTHKy. B COOTBETCTBHH C IMyHKTOM &) cTaTbi 11
KoHBEHIMY rIaBHBIN MPU3HAK FreHOLMAA - "yOHICTBO YI€HOB [HAMOHANLHOM, 3THHYECKOH,
PacoBO#i HJIK PETMIHO3HOM rPyNMbl]" ¢ HAMEPEHHEM YHHYTOXKHUTD, MMOJHOCTHIO MIIH YaCTHYHO,
TaKylo rpynimy kak takoByio. O6a npusHaka 3TOro OnpeneneHus CoAEpXKaT CHCTEMATHYECKUe
3neMeHThl. [ 'eHOLMA TaKoKe AOKEH OCYLIECTBIIATHCA C COOTBETCTBYIOIIMM HaMEPEHHEM,
3aKJII0YAIOLNMCS B QU3UYECKOM YHHUTOXKEHHH IPyNIbl "kak TakoBoi". I'eHouun coBepuiaercs
JMIIb TOTA@, KOJIa HAKIIO COBOKYIIHOCTb aKTOB yOHiicTBa, npuunHeHus ymepba U T.1.,
COBEpLIEHHBIX C COOTBETCTBYIOLIMM HAMEPEHHEM, YIOBJIETBOPSOLIAA ONpeAeneHmo B crarhbe I1.
OnHako, KOrja 3TOT OPOr nepeiaeH, MPaBOMEPHO CUMUTATD, YTO BPEMS COBEPIUCHMS
IPOCTHPAETCA HA BECh MEPHOA, B TEYEHHE KOTOPOTO ObIIO COBEPHIEHO MOGO0E U3 ITHX NEAHUM, H
mo6oe UL, Hecylliee OTBETCTBEHHOCTD 32 Moboe U3 HUX U MMEBLIEE COOTBETCTBYIOLIEE
HaMepeHHe, COBEPLIMT resouur’ ..

4) Heo6xoauMMo NPOBOAUTH Pa3/IMuHE MEXAY COCTABHBIMH 00A3aTEIbCTBAMH Y NPOCTHIMH
o0s3aTeNnbCTBaMHU, HapPYLIEHHBIMHU "cOoCTaBHbIM AesiHueM". COCTaBHbIE AesHMA MOTYT C
Gonblueil BEPOATHOCTHIO BbI3BATH JUIALIIMECH HAPYLIEHUA, HO U MPOCThIE JESHUA TAKXKE MOTYT
BBI3BaTh AjAlnMecs HapymeHusa. OnHaKo HHOE MOJI0XKEHHEe HMEET MECTO B TOM Cilydae, KOoraa
€aMo 00s3aTENCTBO OMPERENECHO B TEPMUHAX KYMYJIATUBHOIO XapakTepa MOBEICHHS, T.€. KOrna
KYMYJIITUBHOE MOBeIeHHe npeacTapiser coboit cylecTBo NpOTHBONpPABHOrO nesHus. Tak,

23 Cwm., Hanpumep, craThio 4 CratyTa Mexxaysaponsoro TpubyHana 1is cyne6Horo

TpecIeAOBaHMA JIHL, OTBETCTBEHHBIX 32 CEpbe3HbIE HAPYLIEHUS MEXIYHAPOLHOIO
ryMaHMTapHOI'O MpaBa, COBEpLIEHHbIE Ha TeppuTopuu ObiBiIei I0rocnasnu ¢ 1991 rona, ot
25 man 1993 roaa (nepBOHa4aIBHO ONMYOJIMKOBAH B Ka4€CTBE MPHIIOKEHHSA K JOKYMEHTY
$/25704 u Add.1, onobpen Coserom besonacHoctu B pesomouuu 827 (1993); u3meHeHus
BHeceHbl 13 mMas 1998 roaa Ha ocHoBanuM pesonmouuu 1166 (1998) u 30 Hos6pst 2000 roxa Ha
ocHoBaHuH pesomonuu 1329 (2000)); crareio 2 Craryra MexayHapoaHoro TpubyHana mis
CyaebHOro npeciieA0BaHMsA UL, OTBETCTBEHHbIX 32 TEHOLUA U Apyrie Cepbe3Hble HapyLIeHUs
MEXAYHapOAHOro ryMaHUTapHOro Npasa, COBEPLICHHbIE HAa TeppuTOpuu Pyannbl, U rpaxaaH
PyaH[bl, OTBETCTBEHHbIX 3a MEHOLM] H ApyrHe noJoOHble HapyLIeH!s, COBEPLICHHbIE Ha
TEPPUTOPHH COCEOHMX roCyaAapcTs, oT 8 HOsAOps 1994 roxa, onoSpenHoro CoseToM
BesonacHoctu B ero pesomouuu 955 (1994); u crarbio 6 PuMckoro craryra MexayHapoaHoro
yronoBHoro cyza, 17 urons 1998 rona (A/CONF.183/9).

¥4 HurepreMnopanbHblii PHHLMI HE MPUMEHAETCS B OTHOIEHHM KoHBEHIMM 0 reHommae,
MOCKOJIBbKY, COrllacHO cTaThbe I, KoHBEeHUUs: HAHOCHT AEKJIapaTHBHBIN XapakTep. Takum
00pa3om, 0653aTebCTBO NPHBJIEKATh K OTBETCTBEHHOCTH OTHOCHTCS K F€HOLIHAY, rAe Obl OH HU
cosepwanicsi. CM. deno o npumenenuu Konsenyuu o npedynpescoenuu npecmyniesus 2eHoyuoa

u Haxazanuu 3a Hez2o (npedsapumensvhvie 8o3padxcenus), I.C.J. Reports 1996, p. 591. at p. 617,
para 34.
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anapTeMa OTIHYEH MO XapakTepy OT OTAEIbHLIX AKTOB PaCOBOM JUCKPHMHHALIHH, 3 T€HOLIHUN
OTJIMYEH MO XapaKTepy OT OTAENbHBIX aKTOB yOMHCTBa, Naxe MOTUBUPOBAHHBIX 3THHYECKUMH
WJIM PaCOBBIMU MPUYHHAMH.

5) B nene Hpranous npomue Coedunennozo Koponeecmea Upnanaus xanosanach Ha
MPaKTHKY MPOTHBOMNpPABHOro obpaienus ¢ 3anepxkaHHeIMU B CeBepHoii MpnaHnuu, koTopas, no
€€ MHCHHIO, PABHOCHJIbHA MBITKAM WIH 6ECYENIOBEYHOMY HITH YHHXKAIOLIEMY IOCTOMHCTBO
06paleHuio, ¥ Ha 3TOM OCHOBaHHH €10 GbLIO NPU3HAHO NPHEMIIEMBIM. DTO HOBJEKJIO 32
coboii nenbiif psiA MOCAEACTBHHA NPOLECCYANbHOIO IJIaHA H TIOCNEACTBHIA B MIaHe cynebHoi
3amuThl. B wactHocTH, He TpeboBanock cobmoneHns npasuna 06 HCHEPNAHUK BHYTPEHHHX
CPEACTB 3aLMThl B OTHOLUEHWH KQXIO0r0O U3 HHIMIEHTOB, IPUBEJEHHOIO B PAMKaX 3TOi
npaktuky. Onnako Cyz He NpU3HAJI, YTO HMEJTH MECTO CaAMOCTOATENbHEIE TIPOTHBONPABHbIE
ACAHUA CHCTEMATHYECKOTro Xapakrepa. Mpnanaus Moria xxanoBaThCst THLIbL Ha TO, YTO HMea
MECTO NPaKTHKA, COCTOALIAA U3 CEPUH HapyLIeHU# craThu 7 KoHBeHLuMH, u TpeGoBaTs ee
npexpauieHds. B 3toii cBasu Cyn 3asBun cneaymouiee:

"IIpakTuka, He coBMmecTHMas ¢ KoHBEeHUMEHN, 3aK/I04AETCS B COBOKYTTHOCTH
MIEHTUYHBIX HJIH aHAJIOTHYHBIX HAPYLIEHHH, KOTOpbIE JOCTATOYHO MHOTOUMCIIEHHBI U
B3aMMOCBSA3aHbI IS TOTO, YTOOBI COCTABNATh HE NPOCTO CAMOCTOATEIbHbIE HHLIUAECHTHI
WITH UCKIIIOYEHUS, & ONPENENIEHHYIO [I0C/IEN0BaTENbHOCTD HIIM CUCTEMY; NPAKMUKA CaMa
no cebe He COCMABAEM HAPYUWIEHUA, OMAUYHOZ0 OM YKA3AHHBIX HAPYUWEHU] . ..
Konuenuus npaxruku nMeer ocoboe 3HaueHue 11 AeHCTBUA HOPMBI 06 HCYEpTIaHHH
BHYTPEHHHMX CPEACTB 3alUUTHL. ITa HOpMa, 3aKpeIUIeHHas B CTaThe 26 KonpeHLuy,
NIPMMEHAETCA K 3asIBJICHHSIM 'OCYAapCTB TAKMM ke 00pa3oM, Kak OHa MPUMEHSETCS K
3a4BI€HUAM OTAENbHBIX JIHL... B TO ke Bpems 3Ta HOpMa, B IPHHIIUIIE, HE IPHMEHSAETCS
B TOM CJly4ae, KOrJia rocy1apCTBO-3asiBHTENb XKaTyeTcs Ha MIPAKTHKY KaK TaKOBYIO C
LeNbIO Npeceyb €€ NPOAOIKEHHE HITH BO30OHOBIIEHHE, ONHAKO He MpocHT KoMuccHio i
Cya BHIHOCHTB pellieHHe TI0 KaXKAOMY CIIy4alo, PEACTaBIEHHOMY B KaueCTBe

. 7
0Ka3aTeAbCTBA WM WILTIOCTPALIHM TAKOH MpaKkTHKu"? -,

B cnyuae npectynneHuii IpOTHB 4€JOBEYHOCTH COCTABHbIE JESHUA ABNAIOTCA HApyIIEHNEM,
OT/ENIbHBIM OT HHAMBHIYAJILHBIX HAPYIIEHHI NPaB YeNoBeKa, U3 KOTOPLIX OHO COCTOMT.

¥S  E.C.HR, Series. A, No. 25 (1978), at p. 64, para. 159 (xypcus Ham); cM. Takoxe ibid., at

p. 63, para. 157. Cm. Taioke BcTpeuHyio nperensuio Coennnennsix llraros B nene Oil Platforms
(Islamic republic of Iran v. United States of America), Counter-Claim, I.C.J. Reports 1998,

p. 190, B KOTOPO# Takke OCHOBHOE BHIMaHHE yaelseTcs o6Leil CHTyaLuH, a He KOHKPETHbIM
CIy4asim.
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6) Eue ofHO pa3nu4re MOXHO MPOBOAHTb MEXAY HEOOXOMMMBIMH 3/IEMEHTAMH
IPOTHBOMNPABHOIO EAHHUA U TEM, UTO MOTJIO Obl TPEOOBATECA B KA4ECTBE I0KA3aTENbCTBA U
NOATBEPKAEHHUSA TOTO, YTO Takoe AesHue uMelo MecTo. Hanpumep, oTaenbHbIH akT pacoBoi
IOUCKPUMHMHAIIMK CO CTOPOHBI FOCYAapCTBa SBIAAETCA MEXTyHapOJHO-NPOTUBOMNPABHBIM® °, NaXKe
€CJIM MOXKET OKa3aThCs HEOOXOAUMBIM MpPEACTaBUTh CBUAETENbLCTBA CEPHU AEAHHUI
rOCYapCTBEHHBIX AOKHOCTHBIX JIHL (€ y4aCTHEM OHOTO M TOTO XK€ JIMLA UM APYTHX JIHL,
3aHHUMAIOLIMX CXOOHBIE MOJIOXKEHHA), YTOOBI IPOAEMOHCTPUPOBATD, YTO MOO0E U3 ITHX AETHUH
SIBJISETCSA JUCKPUMUHALIMOHHBIM, a HE COBEPLIEHHBIM Ha 3aKOHHBIX OCHOBaHUAX. Ilo cyTH,
TaKasi JUCKPUMHMHALIUA HE ABJIAETCS COCTABHBIM JESHHEM, ONHAKO AJiA LENEH NOKa3bIBaHHs
MOKET OKa3aTbCsi HEOOXOMHMBIM MMOATBEPXKACHHE IPAKTUKY, PABHO3HAYHOMN TaKOMY AESHHIO.

7)  CnencrBue xapakrepa COCTABHOIO ACSHHUA 3aKIIOYAETCA B TOM, YTO MOMEHT, KOrza
COBEpIIEHO NaHHOE JesIHHE, HE MOXKET OBITh TEM K€ MOMEHTOM, KOrJia HMEJI0 MECTO MEPBOe
neiicreue unu 6esneiicreue. JlMwb BOOCAENCTBUH NEPBOE AeiCTBHE Win 6e3neicTre B
H3BECTHOM CMBICJIE MIOJI0XKHT Ha4ajo cepuH. JIMie nocie Toro Kak COBEPIIEHA CEpUst NEUCTBHI
unu Oe3npeiicTBuil, 0OOHapYXUTCA COCTaBHOE ESHUE - HE TOJILKO KaK MOCJIEI0BATENbHOCTD
M30JIMPOBAHHBIX aKTOB, HO M KaK COCTABHOE NEAHME, T.€. KaK aKT, ONPEAENCHHbIH B
COBOKYITHOCTH KaK MPOTHBOMPABHbIH.

8) B nynkre 1 crarbu 15 yka3saH MOMEHT, KOrja "MPOMCXOQMT" COCTABHOE NESHHUE - MOMEHT,
KOrJia MPOMCXOAHUT NOCNEAHee AeiCTBIE HIH Oe3neiicTBHE, KOTOPOE, B3ATOE BMECTE C APYIMMH
neficTBUAMY UK 6e31eHCTBUAMM, SIBSIETCS HOCTaTOUHBIM, YTOObI 06pa3oBaTh MEXIAYHAPOXHO-
MPOTHBONPABHOE [esHUE, IPUHEM OHO HeoOA3aTeNLHO NOKHO OBITh NOCIENHNM B CEPHH.
CoobpasxxeHus, CXOMHbIE C TEMH, KOTOPbIE KaCalOTCA OKOHYEHHBIX ¥ IJIALIMXCH
NPOTHBOIIPABHBIX AEAHMI, IPUMEHHMDI M TIPU ONIPEHEIEHHH TOrO, HMEET JIM MECTO HapyIIeHHe
MeX/IYHapOIHOrO NpaBa; 3[eCh BCE 3aBUCHT OT KOHKPETHBIX HAKTOB H COAEPKAHUSA MIEPBHYHON
HOpMbL. UHCNO HeHCTBHIt uiK Ge3neiicTBUI, KOTOpbIE HODKHBI IPOU3OHTH JUIS TOTO, YTOOHI
HMEJIO MECTO HapylLIeHHe 00A3aTeNIbCTBa, TakKe ONpeRensercs 1o GopMynIHpOBKE U LIEIH
nepBUYHOM HOpMbI. JlefcTBIA WK Oe3neHCTBUA NODKHBI SIBJIATHCS YaCThIO CEPHH, ONHAKO
cTaThs He TpedyeT Toro, 4ToOb! BCs CepHsi MPOTHBONPABHbIX AeAHHUI Oblia coBepIIeHa A TOTO,
9YTOOBI OH2 OTHOCHJIACh K KATErOpHUH COCTABHOIO MPOTHBOMPABHOTO JIESHHS MPU YCIOBHH, YTO
NPOU30LLIO ZOCTATOYHOE YHUCJIO ACHCTBHIA, COCTABIMIOIMX HapyleHHe. B TOT MOMEHT, Kxoraa
MPOHCXOOUT JEUCTBHE, KOTOPOE NOCTATOYHO JUIS TOTO, YTOOB! COCTABUTL HAPYIICHHE, MOXET
OBLITh HE SICHO, YTO MOCJIEAYET HOBOE AEHCTBHE U YTO CEPHs ele He 3aBepmmnack. Kpome toro,
TO 0BCTOATENBCTBO, YTO Cepusi AeHCTBHIl UK Ge3neiicTBui OblTa NpepBaHa U, TaKMM 00pa3oM,

276 Cwm., HanpuMep, MeXIyHapOaHYIO KOHBEHLMIO O JTMKBUAAUMH BCex GOpM pacoBoi

auckpumuHauuu United Nations, Treaty Series, vol. 660, p. 195, crares 2; MexayHapoaHbii
MaKT O rPaKJaHCKHMX W noauTudeckux npasax, United Nations, Treaty Series, vol. 999, p. 171,
cTaTbs 26.
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HUKOr/ia He 6blia 3aBepleHa, He 00A3aTebHO OMELIaeT OTHECTH TaKHE NeHCTBHS MK
bGeaneAcTBIA, KOTOPBIE POM3ONLIH, K KATETOPHH COCTABHBIX IPOTHBOMPABHBIX HesiHuH, eciy,
BMECTE B3AThbI€, OHH AOCTaTO4HBI /I TOTO, YTOObI COCTABHTH HAPYLIEHHE.

9)  Xots cocTaBHbIE A€SHUS COCTOAT U3 PAfa NEHCTBHI 1K Oe3nelicTBHii, onpenenseMbIX B
COBOKYITHOCTH KaK NIPOTHBOMNPABHBIE, 3TO HE HCKIIIOYAET BO3MOXKHOCTH TOTO, YTO MOOOE AaHHOE
HEAHUE CEPHH MOXeET OBITb IPOTHBOMPABHEIM B COOTBETCTBHHM C APYTMM 0BS3aTENbCTBOM,
Hanpumep, npotusonpasroe aesuue reHoumuaa 0G5IMHO COCTOUT U3 CEPHH AKTOB, KOTOpbIE CaMK
no cebe ABJIAIOTCA MEXIYHAPOIHO-NPOTHBONPABHBIMA. DTO HE 3aTParMBaeT M BPEMEHHOI
3JIEMEHT COBEPIICHHS aKTOB: CepPUs NEHCTBHIH Wi Ge3nelCTBHI MOXET MPOUCXOANTD B OXUH
MOMEHT BPEMEHH HIIH MOC/IE0BATENbHO B Pa3sHble MOMEHTEHI BPEMEHH.

10) IIyHxr 2 cTaThh 15 Kacaercs NPOTHKEHHOCTH COCTABHOIO ESHUS BO Bpemenu. Ilocne
TOr0 KaK COBEPLICHO NOCTATOYHOE YHCIIO AEHCTBUM MM 6e3neHCTBHi, CO3NaBLINX PE3YIbTAT
COCTaBHOTO AE€AHHS KAK TAKOBOIO, HAPYLIEHHE NATHPYETCs MEPBbIM U3 HesHui cepur. Craryc
NepBOro NCHCTBHA WM Ge3ACHCTBHA He SICEH, NOKa He MPOM30LIIIA OCTATOHAS YacTh CEpHH,
COCTaBJIIOLIEH IPOTHBONPABHOE JeSHHE, OAHAKO B 3TOT MOMEHT JESHHE JOKHO
paccMaTpHBATLCA KaK MPOHCLIEALIEE 32 BECh IEPHOM C MOMEHTA COBEPLUEHHUA NIEPBOTO JEHCTBHIA
1M Ge3neiicTeus. B MpOTHBHOM Ciy4ae NEHCTBEHHOCTD 3aMPeTa OKa3anach Gbl NOAOPBaHHOM.

11) Cnoso "ocraroTcs" B ImyHKTe 2 BCTABNIEHO C Y4ETOM NPHHLMIIA HHTEPTEMITOPAJIbHOCTH,
3apMKCHPOBAHHOTO B CTaThe 13. B COOTBETCTBUM C 3TMM NMPHHLMIIOM rOCYAAPCTBO AOMKHO
OBITb CBA3AHO MEXYHAPOAHO-IPABOBBIM 06A3ATENECTBOM B TOT MEPHOJ, KOTZA COBEpIIAETCH
Cepus NEAHUN, COCTABNAIOIMX HapymeHne. B Tex ciyyasx, xoraa cooTseTcTByIOLIEE
00513aTebCTBO HE CYINECTBYET HA HAYaNO MOBENEHMS, OJTHAKO BO3HHKAET TI03JHEE, "nepsoe" u3
ReicTBUI MK GeaneicTBui cepuu I Leneil OTBETCTBEHHOCTH rOCYAapCTB Gymer NEPBbIM
AeiicTBUEM UM Ge3neiicTBHeM, MPOKCILENIMM MOCTIE BOSHHKHOBEHMA 063aTebCTBa. ITa
HEOOXONMMOCTB He MEIIaeT CyNy YYHTLIBATb [PEXHHeE AEHCTBHS MM Ge3NeNCTBHSA IS APYFHX
Leneii (Hanpumep, A1 yCTaHOBNEHUS (aKTHYECKHX OCHOBAHMIA ZUIsl O3HENIINX HapyLIeH Uik
HJIH BLISABJICHHS CBUAETENbLCTB HAMEPEHMS).

Inasa IV

OTBETCTBEHHOCTDb rOCYJAPCTBA B CBAI3H C AeSTHHEM
APYroro rocyaapcraa

1) B COOTBETCTBUH C OCHOBHBLIMH MPHHIMIIAMHE, U3JI0XKEHHBIMH B INIaBe I, kaxxmoe
roCynapCTBO HECET OTBETCTBEHHOCTD 3a CBOE COOCTBEHHOE MEXAYHAPOHO-IIPOTHBONPABHOE
NIOBEACHKE, T.€. 32 IPUCBAMBAEMOE eMY B COOTBETCTBHH ¢ rnasoii Il nosenenue, koropoe
npexcrasnseT cofoit HapyleHHe MEXAYHAPOAHOro 06sA3aTeNbCTBA JAHHOTO rocynapcraa
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B COOTBETCTBHMH C IJIaBOH [II*”7. B OCHOBaHHH CTaTell B LI€JIOM JIEXKHT NPHHLIHI, COTJIACHO
KOTOPOMY OTBETCTBEHHOCTB IOCYAapCTBa NPHCYINA COOTBETCTBYIOMEMY rocynapcrsy. OH
GyneT yIOMHHATLCS KaK IPUHLMI CAMOCTOATE/IbHOH OTBETCTBEHHOCTH. JTO NMPENCTaBIAETCS
YMECTHBIM, NIOCKOJIbKY Y K2)KAOTO rOCY1apCTBa MMEETCS CBOH COOCTBEHHBIH KOMILIEKC
MEXIyHAPOMHbIX 00A3aTENbCTB U COOTHOCALIMXCS C HUMH OOA3aHHOCTEH.

2) OnHAako MeXTyHApONHO-NPOTHBONPABHOE NOBEACHHE 3a4aCTYIO SBJIAETCS PE3yIbTaTOM
COTPYAHHHYECTBA PALA FOCYAapCTB, @ HEe MPOCTO AEHUEM OHOTO NEHCTBYIOLIErO B OXHHOUKY
rocymapcrsa’’®. ITO MOXET GbITb CBA3AHO C HE3ABHCUMBIM TTOBEACHHEM HECKOIbKIX
roCynapcTB, KaXI0€ U3 KOTOPBIX HIPAET CBOIO COOCTBEHHYIO POJIb B OCYIUECTBICHHH
MEXTyHAPONHO-TIPOTHBOIPABHOTO AestHus. Mun xe MoryT ObITh ClTy4aH, KOra psif rocyaapers
neicTByer depe3 OOIIHMit OpraH IpH COBEPLIEHUH NPOTUBOIPABHOIO nesHus .
MexyHapOaHO-POTUBONPABHOE MOBEAECHHE MOXET TAKXKE HMETb MECTO B CHTyaLUsX, KOraa
Kakoe-Tub0 rocyaapcTBo AeHCTBYET OT HMEHH JPYroro rocyapcTea 1npyu OCyLueCTBICHUH

COOTBETCTBYHOLETO NCAHMS.

3) B 0OHOM M TOM Xe CJly4ae MOTYT COCYLIECTBOBATh Pa3/INIHbIE HOPMBI COBMECTHOTO

nosenenus. Hanpumep, Tpn rocynapcrea (Aecrpanus, Hosas 3enanaus u Coenunentoe

KoponeBcTBO) COBMECTHO YNpaBJisiiy noxone4Hoi reppuropueit Haypy. B nene o nexomopeix

mecmopoxcdenusx gpocghamnvix pyo 6 Haypy, pa3bupatensCTBo ObUIO HA4aTO B OTHOLUIEHUH

OITHO#! TOJIbKO ABCTPaJIUK B CBA3H C NEHHAMH, COBEPIICHHBIMH "COBMECTHO" OT MMEHH TPeX
o

rocynapc*razso. CosepuieHHble ABCTpajiveil NessHUs NpeacTaBiany coboi "coBmecTHoe"
MIOBEJIEHHE HECKOJIBKHX FOCYyAapCTB U MOBCEAHEBHOE YNPABJIECHHE TEPPUTOPHEH OHUM

277 CM., B 4aCTHOCTH, CTaThi0 2 © KOMMEHTapHH.

28 Cwm. M.L. Padelletti, Pluralita di Stati nel Fatto Illecito Internazionale (Giuffré, Milan,
1990),; 1. Brownlie, System of the Law of Nations: State Responsibility (Part I) (Oxford,
Clarendon Press, 1983), pp. 189-192; J. Quigley, "Complicity in International Law: A New
Direction in the Law of State Responsibility", B.Y.I.L., vol. 57 (1986), p. 77, J.E. Noyes &
B.D. Smith, "State Responsibility and the Principle of Joint and Several Liability", Yale Journal
of International Law, vol. 13 (1988), p. 225; D. Graefrath, "Complicity in the Law of
International Responsibility", Revue belge de droit international, vol. 29 (1996), p. 370.

277 B HeKOTOPBIX CIy4asiX COOTBETCTBYIOLIEE AETHHE MOXKET COBEPIIATHCA OPraHaMu
MEXAYHAPOIHOM OPraHu3aLuMy. 3TO 3aTParHBaeT BONPOCH MEXIYHAPOAHON OTBETCTBEHHOCTH
MEKIYHAPOAHBIX OPraHM3aL1ii, KOTOpbIE He NOAMAMAIOT NoA chepy OXBaTa HACTOALIMX CTaTeH.
CM. cTaThio 57 ¥ KOMMEHTapHH.

280 Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, 1.C.J.
Reports 1992, p. 240, at p. 258, para. 47, cM. Takxe ocoboe MHenue cynvu [llaxabynnuna, ibid.,
p. 284.
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roCyAapCTBOM, AEHCTBYIOIMM OT MMEHH APYTMX rOCYAapCTB, a TakKe OT CBOEero co6CTBEHHOTO
MMEHH. B mpoTHBONONOXHOCTL 3TOMY, €CJIH COOTBETCTBYHOLIHIT OpraH AEACTBYIOLIETO
TrOCyAapcTsa NpocCTo "mepenan B pacnopsvkenue” obparusuierocs ¢ npocs6oii rocyaapersa no
CMBICIy CTaTbH 6, TO B 3TOM Clly4ae TOJIbko obpaTHBIIeecs ¢ Npock6oii roCynapeTBoO ABAAETCH
OTBETCTBEHHBIM 32 JAHHOE JESHHE.

4) B HexoTOpBIX OGCTOATENBCTBAX TPOTHBONPABHOCTb NOBEAEHHS TOTO MIIM HHOIO
rOCYNapCTBa MOXET 3aBHCETh OT CAMOCTOSTENBHBIX JEHCTBHIi APYroro rocynapcrsa.
I'ocynapcTBo MOXeT OCYeCTBIATE NEHCTBHA B CHTYaLMH, B KOTOPYIO BOBJIEYEHO APYroe
rocynapcrso, ¥ NOBEAECHHE 3TOT0 APYroro roCy1apcTBa MOXKET ABJISATLCA PENEBAHTHBIM WM
AaX€ OMpPENENAIOLUINM NIPH OLIEHKE TOr0, HaPYLIMJIO JIM NEPBOE rOCYAAPCTBO CBOM
MexyHapoaHsie obs3arensctsa. Tak, Hanpumep, B nene Copunza Esponeiickuii cyx 110
NpaBaM 4elOBEKa NOCTAHOBHJ, YTO MpeaiaraeMas Bbla4a JIMia roCyapCTBY, HE ABAIOMEMYCS
ydacTHukoM EBponeiickoii KOHBEHLMH, B KOTOPOM OHO MOTJIO GHIT MOABEPIHYTO
BecyenoBedHbIM UTH YHIDKAIOIIMM JOCTOMHCTBO BUAAM OOPAILEHHS MM HAKA3aHHUS, ABISAETCA
HapymeHHeM CTaTbi 3 KoHBEHLMM roCy1apcTBOM, OCYIMECTBASIOWXM BbiAauy>". B npoTuBHOM
Clry4ae OT roCyJapCTBa B CHITy €ro COOCTBEHHBIX MEXIYHAPOAHBIX 00A3aTENbCTB MOXET
TpeOOBaTLCA NPEAOTBPALIEHHE ONPENE/IEHHOTO MOBEASHHSA CO CTOPOHBI APYTOro rOCYAapCTBa
HJIH TI0 KpaiHei Mepe NpeaoTepaLieHne Toro ymep6a, KoTopsiii MOT 661 BOSHHKHYTD B
pe3yibTaTe TaKOro noBeAeHHus. Tak, OCHOBaHHEM AJIA YCTAHOBJIEHUA OTBETCTBEHHOCTH
AnGauuu B dene o nponuse Kopghy*® cran tor daxr, uro oHa He npeaynpenuna CoeqvHeHHOE
KoponescTso 0 Hanuuuu B anbaHCKHX BOAAX MUH, IOCTABJIEHHBIX TPETHHM FOCYAAPCTBOM.

B naHHbIX 06CTOATENBCTBAX OTBETCTBEHHOCTHL ANGAHMM HOCHIIA IEPBMYHBIN XapaKTep W He
ObLa CBA3aHA C MPOTHBONPABHLIM MOBENCHHEM KaKOro-THG0 ApYroro rocyaapcTsa.

5) B GonpmMHCTBE ClTy4aes, CBA3aHHBIX C COBMECTHBIM NOBEIEHHEM rOCYIaPCTB,
OTBETCTBEHHOCTb 3a NPOTHBONpPABHOE JesiHHe OyNeT onpenensTbcs B COOTBETCTBHH C
TMPUHLMIIOM CaMOCTOSATENBHOA OTBETCTBEHHOCTH, O KOTOPO# FOBOPHUTCS B MyHKTE 1) BhI1LIe.

B T0 ke BpeMst MOTYT CyIIecTBOBATE Clly4aH, KOrAa MOBEAEHHE OPraHa OJHOTO FOCYNapCTBa, He
BBLICTYMAIOILErO B Ka4€CTBE OPraHa MJIM areHTa ApPYroro rocyaapcTBa, TEM HE MEHEE MOXKET
OLITH BMEHEHO B BHHY 3TOMY BTOPOMY IOCYAapCTBY, M 3TO MOXET HPOHCXOMHTH JaXE B TOM
ClTyuae, eCJi MPOTUBOIPABHOCTD MOBENAEHHS 3aIUTIO4AETCS, HIIM B JIIOGOM CITy4ae rilaBHbIM
00pa3oM 3aKITIOYaeTCsl, B HapyLIEHHH MEXIYHAPOAHBIX 06S3aTeNBCTB NEPBBIM FOCYAAPCTBOM.

1 Soering v. United Kingdom, E.C.H.R., Series A, No. 161 (1989), at pp. 33-36, paras. 85-91,
Cwm. Tawke Cruz Varas v. Sweden, E.C.H.R., Series A, No. 201 (199]) at p. 28, paras. 69-70;
Vilvarajah v. United Kingdom, E.C.H.R, Series A, No. 215 (1991), at p. 37, paras. 115-116.

2 Corfu Channel, Merits, 1.C.J. Reports 1949, p. 4, at p. 22.
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B rnase IV Yactu nepBoii OnpenesoTcs 3TH HCKIIIOYUTENbHBIE CITy4aH, KOraa ORHO
rocynapcTBo JOJDKHO OpaTh Ha cebsi OTBETCTBEHHOCTH 32 MEXAYHapPOAHO-TIPOTHBONPABHOE
IesiHue APYroro rocynapcraa.

6) B rmase IV orpaxens! Tpu Buaa curyauun. Crares 16 kacaercs ciyH4aes, KOraa OaHO
rocynapcTBO OKa3biBaeT NOMOLIb APYrOMY rOCyAapCTBY HIIH CONEHCTBYET B COBEPLICHUH
NPOTHBOMPABHOTO AESHUA 3TUM BTOPEIM rocynapcteoM. CraTest 17 nocesieHa ciy4asM, Koraa
OZHO rOCYZapCTBO HECET OTBETCTBEHHOCTD 33 MEXAYHAPOAHO-MPOTHBONIPABHOE AETHHE APYTOTO
roCyHapcTBa, MOCKOJIbKY OHO B3AJIO Ha Ce6st MOJHOMOUHS 10 OCYLIECTB/ICHHIO PYKOBO/ICTBA H
KOHTPOJIS Hal OCIEAHHM rOCyIapCTBOM B COBEPLIEHMHM MM MEXIYHaPOAHO-NPOTHBONPABHOTO
nesHus. B craThe 18 peub uaer 06 HCKIIIOUMUTENBHOM Cy4ae, KOrna OJJHO rocyaapcTso
HaMepEeHHO TPHUHYXIAET APYrOe FOCYAAPCTBO K COBEPLICHHIO AESHUS, KOTOPOE, eCiH Obl He
NPUHYXAECHHUE, ABJIUIOCH Obl MEXIYHAPOXHO-TIPOTUBONPABHAIM JEAHHEM NPHHYKIAEMOrO
rocynapcrsa ™. Bo BCex 3THX Tpex CllyHasX COOTBETCTBYIOLIEE ESHHE Tak W HHaYe
OCYIIECTBIAETCS - AOOPOBONBHO MM HENOOPOBONBHO - OpraHaMH HIIH aréHTaMM roCynapCTBa-
MCTIONIHUTENA U npencrasyser coboit (nnu npencrasuao 66 coboi npu oTCYTCTBAHK
TIPHHYXJIEHHSA) HapyLIEHHE MEXIYHAPOIHBIX 065i3aTenbCTB ITOrO rocyaapcrsa. IIpuiacTHocTs
BTOPOTO FOCYIAPCTBa K 3TOMY HapyIeHHI0 00yCIOBIMBAETCS 0COObIM OOCTOATENBCTBOM,
CBSI3aHHBIM C €ro JOOPOBONBHBIM COCHCTBHEM rOCYapCTBY-HCTIONIHUTENIO, PYKOBOACTBOM HIIH
KOHTpOJIEM HaJl HUM HJIM C IPUMEHEHHEM K HeMy NpHHYxaeHus. OnHako MexIy STUMH TpeMs
Cy4asiMH MMEIOTCA M CyLIECTBEHHbIe pa3inuusa. B COOTBETCTBUH CO cTaThbeil 16 rocynapcTsoM,
HECYLUMM [JIABHYIO OTBETCTBEHHOCTD, IPHU3HAETCA roCyAapCTBO-HCIIOIHHTEND, 3
CONENCTBYIONIEE TOCYAapCTBO MIPAET JIMIIb BCIOMOTATENBHYIO POJib. AHANOTHYHbIM 06pa3oM B
COOTBETCTBHH CO CTaTheil 17 rocynapcTBO-HCIONHUTENb COBEPILAET MEXIAYHaAPOIHO-
NPOTHBOMPABHOE AESHHE, MYCThb JaXE MO PyKOBOACTBOM U KOHTPOJIEM CO CTOPOHBI IPYTOro
rocynapcrsa. B oTiuume OT 3TOrO, B Cly4ae MPUHYXIEHHSA 110 CMBICTY CTaTshy 18
NPUHYXJAKOIIEE NOCYAAPCTBO ABJAETCA IIABHBIM MCTOYHUKOM M NIPUMHMHOM NPOTHBONPABHOIO
NOBENEHUs, a MPHHYXKAAEMOE NOCYAapCTBO - JIMIIb €0 HHCTPYMEHTOM.

7)  OcoGeHHOCTb HACTOALIEH IaBbl 3aKUIOYAETCA B TOM, YTO OHa ONPENesAeT HEKOTOPhIE
BHIbI MOBEAEHMA KaK MEXIYHAPOAHO-IIpOTHBONpaBHbie. Ha nepsbiil B3risa 310 MOXeT B
OnpeeneHHON Mepe CTUPATh MPOBOAMMOE B CTAThAX PasrpaHUueHUe MeX Iy MePBHYHbIMHU HIIH
CYIECTBEHHBIMH O0S3aTeIbCTBAMY FOCYAAPCTBA M €r0 BTOPHYHBIMH 00513aTeNbCTBAMH B

283 B Tom ciydae, ecJii roCyAapCTBO NOABEPIJIOCh MPHHYKACHHIO, TMIPOTHBONPABHOCTH €TI0

AESTHUS MOXKET HCKITIOYAThC B CHITY HOPC-MaKOPHBIX OOCTOATENLCTB: CM. CTATBIO 23 M
KOMMEHTapHil.
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OTHOLIIEHMH OTBETCTBEHHOCTI !, ITO MOXET OGBACHITHLCH T€M, YTO OTBETCTBEHHOCTb COTJIACHO
riase IV sBISETCS B HEKOTOPOM CMBICHIE NPOM3BOAHOI .. B HALMOHAILHBIX MIPaBOBBIX
CHCTEMaXx HOPMBI, KaCalOLIHECs, HANPUMED, CrOBOPA, COYYaCTHs H CKJIOHEHHSA K HAPYIIEHHIO
AOTOBOPA, MOTYT CHHTATbCA OTHOCALIMMHUCA K "0Oweit yacTi" npaBoBsX HOpM, perynMpyomux
obs3arenscrea. KpoMe TOro, pes mpHYacTHOCTH OHOrO roCynapcTBa K MOBEAEHHIO APYroro
roCynapcTsa CXOAHa C NpoOieMaMu NPHCBOEHHUs OTBETCTBEHHOCTH, O KOTOPBIX FOBOPUTCS B
rnase II.

8)  C npyroit CTOpOHbI, CHTyalHH, OXBAaTHIBAEMBIE I1ABO IV, Hocar ocobblit xapakrep. Ouu
ABJIAIOTCA HCKITIOUEHHEM M3 IIPHHLMIIA CAMOCTOSATENBHON OTBETCTBEHHOCTH M KaCaIOTCs JIMLIb
OTACNBHBIX Cry4aes. IIpu paccMOTPEHHH ITHX HCKITIOUMTENBLHBIX CIIy4aes, KOra OIHO
FOCYnapCTBO HECET OTBETCTBEHHOCTD 32 MEXYHAPOAHO-NPOTHBONPABHOE ESTHHE PYTOro
rOCy/apCcTBa, HEOOXOMMMO YUUTBIBATb HEKOTOPBIE OCOGEHHOCTH MEXIYHapOAHO CUCTEMBI.
Bo-nepBbIx, CyiecTByeT BO3MOXHOCTb TOTO, YTO OJHO M TO K€ NOBEIEHHE MOXKET HOCHTD
MEXJIyHapOXHO-IPOTHBONPABHbIi XapaKkTep B Clfydae OAHOIO rOCYAAPCTBA U ObITh 3aKOHHBIM
TIPUMEHUTENIBHO K MEXIYHAPOIHBIM 00S3aTeNbCTBAM APYroro rocynapcrsa. HopMsi,
kacaloluecs MpOM3BOAHOH OTBETCTBEHHOCTH, HE MOTYT MOAPHIBATH NPUHLMIIA, 3aKPEMIEHHOTO
B CTaThe 34 BEHCKO#H KOHBEHLMH O NIPaBe MEXIYHAPOIHBIX JOTOBOPOB B TOM CMBICIIE, YTO
IOroBOp "He CO371aeT Hu 06A3aTENbCTB, HU NPAB [UIS TPETHETO rocynapcraa 6e3 ero cornacus";
aHAJIOTH'IHBIE BONIPOCHI BO3HUKAIOT U B OTHOLIEHHH ONHOCTOPOHHHX 06A3aTENIBCTB H aXKe, B
HEKOTOPBIX CITy4asX, B OTHOLICHHH HOPM OOILErO MExIyHapOXHOro fpasa. IT03TOMY TONBKO B
HCKJIIOYHUTENIbHOM CJTy4ae MPUHYXIEHHUA rOCYyJapCTBO MOXET HECTH OTBETCTBEHHOCTD B
COOTBETCTBHM C HACTOSALIEH I7IaBOM 32 NOBEAEHHE, KOTOPOE He GbLIO 651 MEXKIYHAPOIHO-
TNPOTHBOMNPABHbIM, €CIIH GBI OHO GBLIO COBEPIIEHO ITHM roCyaapcTBOM. Bo-BTopbix, yepes
TIOCPEACTBO MHOXKECTBA OPTaHOB U YYPEXK/IEHHH roCyNapCTBa y4acTBYIOT B LUMPOKOM CNIEKTpe
AeATeNbHOCTH. Tak, HanpuMep, rocynapcTBo, MPENOCTABIAOLEE PUHAHCOBYIO HITH HHYIO
[TOMOIIL IpYroMy roCyAapCTBy, He NOJKHO MOABEPraThCs PUCKY M3-3a TOTO, YTO 3TO BTOPOE
rocynapcTBo OyAeT UCTOb30BATh NPEAOCTABAEMYIO IOMOLb IS LeNei, KOTOpBI€ MOT'YT
OKa3aThCA MEXNYHAPOAHO-NPOTHBONPABHbIMH. TaxuM 06pazoM, HEOGXOAMMO YCTaHOBHTH
TECHYIO B3aMMOCBSI3b MEX/y AEHCTBUAMH, BLIPAKAIOLIMMUCH B OKa3aHHUH [IOMOLIH,
PYKOBOACTBE Ml NPHHYKIEHHH rOCYNapCTBa, C OXHOM CTOPOHRI, M AEHCTBHAMHU roCyIapcTBa,
COBEPLIAIOUIETO MEXAYHAPOAHO-NPOTUBONPABHOE AESHHE, - € Apyroii. [To3ToMy cTaTbi AaHHOI
4acTH TpebyYIOT TOro, YTOGHI NIEPBOE rOCYRAPCTBO GLIIO OCBEAOMIEHO 06 OBCTONTENLCTBAX

84 O6bacHenue CYLUECTBYIOLIEro pasrpaHN4eHus cM. Bbilie Beenenue x cratbsm,

NyHKTHI 1), 2), 4).
285 Cp. ¢ ucnonb3oBanneM TepMUHA "NIPOU3BONHAS OTBETCTBEHHOCTD" cyabeit I'ybepom B
nene Brutish Claims in the Spanish Zone of Morocco, UN RIAA, vol. 11 (1924), p. 615, at p. 648.
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COOTBETCTBYIONIETO MEXIyHapPOAHO-IIPOTHBONIPABHOTO AEAHHUS ¥ 4TO0bI Oblia yCTaHOBIICHA
KOHKPETHas TIPHYMHHO-CIIENCTBEHHAA CBA3b MEXIY 3THM JESHHEM H NOBENICHHEM,
BHIPAXKAIOLIMMCS B IOMOLLH, PYKOBOJACTBE HJIH NPUHYXXAEHNN rOCYapeTBa. ITO MPOUCXOIUT
6e3 ymep6a nns obiiero BONPOca "MpoTHBONPABHOTO HAMEPEHHA" B 00IaCTH OTBETCTBEHHOCTH
rOCy[apCTB, B OTHOLUEHUH KOTOPOTO 3TH CTaThbi HOCAT HEATPANbHLIA xapaxTep>®.

9)  CxonHble cOOGpaXeHHA NUKTYIOT HeOOXOAUMOCTb UCKITIOYEHHA HEKOTOPbIX CHTYaLHH
"mpon3BonHOR oTBETCTBEHHOCTH" U3 rnasbl . OnHO U3 HUX KaCaeTCsl NOACTPEKATENbCTB.
TToncTpexaTensCTBO K MPOTHBONMPABHOMY NMOBENEHHIO, KaK NPABHIIO, HE PaCCMATPUBAETCA Kak
OCHOBaHHeE JUIA BOSHUKHOBEHHA OTBETCTBEHHOCTH CO CTOPOHBI NMOACTPEKAIOLIECTO roCcynapCTaa,
€CJIM OHO HE CONPOBOXAAETCA KOHKPETHOM MOMNEPXKKON ¥ HE COTPSIKEHO C PYKOBOACTBOM HIH
KOHTPOJIEM CO CTOPOHBI IOACTPEKAIOIIEro rocyzaperea’’ . BmecTe C TeM, MOTYT CyLIECTBOBATh
KOHKpETHbIE IOrOBOPHbIE 0053aTe ILCTBA, 3aMpeLaiolye NOICTPEKATENbCTBO PU
OnpeneneHHbIX 06CTOATENLCTBAX . Peub Taloke MAET O BONPOCE, KOTOPbIi B HEKOTOPBIX
CHCTEMaX BHYTPEHHEro MpaBa HOCHT Ha3BaHHeE "COyYaCTHE NMOC/e COObITHS npecTymieHus".
Kak npeicTaBiseTcs, TPETb! FOCyAapCTBa He 00A3aHbI COTPYAHUYATH B NPECEIECHUH
MEXIyHapPOAHO-TPOTHBONPABHOTO JEAHKA APYroro rocyapcTea, KOTOPOE yxke MOIJO MMETh
MecTo. B JaHHOM clyuae pedb BHOBb HIET O KOHKPETHBIX IOFOBOPHBIX 00A3aTeNbCTBAX B
OTHOMLIEHHH YCTaHOBJIEHUs J1F000r0 TAKOro 0653aTeNbCTBA [0 NPECEYEHHMI0 MEXIYHAPOIHO-
TIPOTHBONPABHOTO AESAHMS [IOC/E NMEBLIEr0 MeCTO cobbiThs. BmecTe ¢ TeM, 31eCh HYXHO
CHENaTh B BAXKHbIE OTOBOPKM. BO-TIEpPBBIX, B HEKOTOPBIX OOCTOATENLCTBAX TOMOLID,
TpeNOCTaBIsIeMas ONHIM FOCYAapCTBOM APYTOMY MOCJI€ TOTO, KakK NOCEAHEE COBEPIIIO
MEXIYHApOHO-TIPOTHBOIPABHOE AEAHHE, MOXKET ObITh PABHOCHIIbHA COTNIACHIO C ITHUM JICAHHEM
TepBOro roCyAapcTBa. B Takux ciiyqasx OTBETCTBEHHOCTb 33 JaHHOE AEAHUE NOTEHIHAILHO
BO3HHKAET B COOTBETCTBUH cO cTaTheil 11. Bo-BTopbix, 0cobble 0643aT€NbCTBA B OTHOLICHUH
COTPYOHHYECTBA UTA NPECedeHHs HE3aKOHHOM CHTYaluM BOSHUKAIOT B CIIy4ae Cepbe3HbIX
HapyIIeHHit 06A3aTeLCTB N0 MMIEPATUBHBIM HOpMaM ob1iero MexayHapoxHoro npasa. Ilo
OMNpenesEHHIO B TAKMX CIIy4asx rocyAapcTBa AOJDKHbI COTIIACHTLCA C TEM, YTO Kakux-1u6o

286 Cwm. BbllIe, KOMMEHTAPHH K CTaTbe 2, MyHKTHI 3) 1 4).

%7 Cwm. 3asBNEHHE YIIONHOMOUEHHBIX aMepHKaHO-(paHIty3ckoii Komuccuu no aeny French
Indemnity of 1831, in Moore, International Arbitrations, vol. V, p. 4397, at pp. 4473-75. Cm.
taxxe Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, 1.C.J. Reports 1986, p. 14, at p. 129, para. 255, 1 0coboe MHEHHE
cyavu lIBeGens, ibid., p. 379, para. 259.

288 Cp., nanpumep, catbio 111 ¢) KoHBEHIMH O NpeaynpexaeH!H NPEeCTynNeHus reHoUuza 1
HakaszaHuM 3a Hero, United Nations, Treaty Series, vol. 78, p. 277, crateio 4 MexayHapoaHo#
KOHBEHIIMH O JIMKBUAALKHK Beex Gopm pacosoil xuckpumuHanuy, United Nations, Treaty Series,
vol. 660, p. 195.
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OTCTYIIIEHMH OT NOAOOHBIX 00SA3aTENLCTB HE ROMYCKAETCA, U B CTy4ae CEPbE3HOrO HAPYLICHUSA
TaKoro o6s3aTenbCTBa BOZHUKAIOT OnpeneseHHbIE 00s3aTENbCTBA B OTHOLLIEHUH
coTpyaHu4ecTBa. OHU pacCMaTpPHBAIOTCA B CTaThe 41.

Crarps 16

Ilomoms wau coneiicTBHE B coBepmIeHHH MeRAYHAPOAHO-IPOTHBONPABHOr0
AesiHHA

l'ocynapcrso, xoTopoe nomoraer wim conefcTayeT Apyromy rocynapcTBy
B COBEPLICHNH NOCIEHAM MEXIYHAPOAHO-TIPOTHBONPABHOTO AESHMUS, HECET
MEXIYHapPOAHYIO OTBETCTBEHHOCTD 3a 3TO, €CJIH:

@)  naHHOE rOCYAapCTBO JENAET 3TO, 3Has 06 06CTOATENLCTBAX MEXIYHapOIHO-
NPOTUBOMNPABHOTO NEAHUA, U

b)  nesnue sBasnOCH GbI MEXIYHaPOAHO-NIPOTHBOTIPABHBIM B CIly4ae ero
COBEPIUEHHSA NaHHBIM FOCYAapCTBOM.

KommenTapnii

1)  Cratesa 16 kacaercs CHTYaLMH, KOTIa OLHO rOCyAapCTBO OKa3bIBAET NMOMOIIbL MK
COZEICTBHE IPYrOMY rOCYAapCTBy B LieAX oOnerdyeHus COBEPLIEHHS MEXAYHAPOIHO-
NPOTUBONPABHOIO ACAHUS NOCNEAHHM. Takue CUTyaUHH BO3HHKAIOT B T€X CIy4asx, KOr/a
rocyaapcTBo 10OPOBOIBHO COAEHCTBYET MIIM NIOMOTaeT ApyroMy roCyZapcTBy B
OCYIECTBICHUH AEAHUA, HAPYIAIOLIEr0 MeXAyHaPOAHbIE 06A3aTeNbCTBa BTOPOro rOCYAapcCTBa,
HANpUMEp MYTEM CO3HATENHLHOIO NPENOCTABIIEHHUs CYLIECTBEHHO BAXHOTO CPECTBA MK
(MHAHCHPOBaHUA COOTBETCTBYIOLIEH AEATENLHOCTH. Hpyrue nmpuMeps! BIIIIOYAIOT
NPENOCTaBJICHHE CPEACTB MUIA 3aKPLITHA MEXIYHAPOJHOTO BOAOTOKA, CONEHCTBHE MOXUILEHHUIO
/MLl Ha MHOCTPAHHO#M TEPPUTOPUM HITH OKA3aHHE NIOMOLLM B YHHYTOKEHUH HMYLLeCTBa,
NpHHALNEKALIEro rpaX/iaHaM TpeTheil CTpaHbl. I'ocynapcTBoM, HecymuM riaBHy0
OTBETCTBEHHOCTD, B KaXKIOM CITy4ae ABJIAETCS rOCYAaPCTBO-HCIOHHTENb, & CONEHCTBYIOLIEE
FOCYynapCTBO UrpacT JIMLbL BCIIOMOTATENbHYIO POJIb. DTHUM OOBICHAETCS MCIONB30BAHUE
TEpMHHa "NOCNEIHNM" BO BBOAHOM YacCTH cTaThi 16, roe MPOBOAUTCA PA3IHYHE MEXAY
NIOMOIUBIO MJTH CONEACTBUEM H COYYAaCTHHKAMH MEXAYHapOAHO-TIPOTHBONPABHOIO ACAHUS.
CornacHo cratbe 16 nomoub WK ConeicTBHE CO CTOPOHBI CONEHCTBYIOLIErO rOCyapcTBa He
CHEYeT NyTaTh C OTBETCTBEHHOCTBIO FOCYAaPCTBa-HCMONHMTENS. B nogo6HOM ciyuae
COMEHCTBYIOLIEE FOCYAAPCTBO 6yNeT HECTH OTBETCTBEHHOCTD HILb B TOM MeEpe, B KaKoii ero
COBCTBEHHOE NOBEEHHE CIPOBOLMPOBAIIO MEXIYHapOAHO-NPOTHBONPABHOE ACAHUE UITH
cnocofeTsoBano ero copepmenmo. Takum 06pasom, B CIIy4asx, KOrjga MeXIyHapoaHo-
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NPOTHBOINPABHOE AesiHKE B OOOM CiTyHae MMeo 6bi MECTO, OTBETCTBEHHOCTh COACHCTBYIOIIErO
rocyaapcrsa He OyneT pacnpoCTPaHATBCA Ha KOMIIEHCALIMIO 32 CAMO JEsHHE.

2)  CylwecTByIOT pa3siuyHble KOHKPETHbIE MaTEPHAIbHO-TIPABOBLIE HOPMBI, 3aNPELIAIOIHE
OAHOMY FOCYAapCTBY COAEHCTBOBATh B COBEPLIEHUH OTIPEAENICHHBIX IIPOTHBONPABHBIX ACSHHI
APYrdM rOCyAapCTBaM WM faxe Tpebyrolie OT TPETbUX roCyapCTB NPENOTBPALIATh HIH
NpeceKaTh TaKKe NeHCTBUS . DTH NOJIOXKEHUS HE OCHOBBIBAIOTCS Ha KAaKOM-THGO obuiem
NPHHLIKAIE IPOU3BOJHOM OTBETCTBEHHOCTH U HE MCKJIFOYAIOT CYLIECTBOBAHHS TAKOIO MPHUHLIUNA,
1 Ob1I0 OBl HEMPABUIIBHO ClIENaTh HA X OCHOBAHUH BBIBOZ O TOM, 4TO KaKoii-ibo obmeit
HOPMBI He CyiecTByer. UTo Kacaercst ApYTriX JOTOBOPHBIX MOJIOKEHHH, HAPUMED ITyHKTa 5
crarbi 2 Ycrasa Opranusaunn O6vennnennbix Hanuid, To 0HE Takke HMEIOT KOHKPETHOE
060CHOBaHME, KOTOPOE BLIXOAUT AaleKO 3a npenensbl Chephl 0XBaTa M LEnH CTaThi 16.

3)  Crarba 16 orpannuuBaer cpepy OTBETCTBEHHOCTH 33 MOMOIIb HIIH COAEHCTBHE TpeMS
nyTAMH. Bo-NepBBIX, COOTBETCTBYIOLIEMY OpraHy WM YYPeXAEHHIO roCyJapcTBa,
NPENOCTABSIIOLIEMY TIOMOLIb WK COAECTBHE, NOKHO ObITh H3BECTHO 06 06CTOATENLCTBAX,
NPUAAIOLIMX [TOBEAEHHIO FOCYAapCTBa, KOTOPOMY NPENOCTABIAETCSA TOMOLLb, MEXTYHapOIHO-
NPOTHBONPABHLIN XapakTep;, BO-BTOPBIX, MOMOIIb HIIH COAEHCTBHE JOMKHBI PEROCTABIATLCS C
Hebio 061eryeHns coBepIIEH s TAKOro AesTHUA U QaKTH4eCKH JAOJKHBI BECTH K €ro
COBEpIUEHHUIO; U, B TPETHHX, BBINOIHEHHOE eHHUE JOJDKHO HOCHTb IIPOTHBONPABHBII XapakTep,
Kak eciu Obl OHO ObLIO COBEPIIEHO CAMHM COAEHCTBYIOLIMM roCyJapCTBOM.

4)  Tpebosanue TOro, 4roObl COAEHCTBYIOLLEMY rOCYAapCTBY OBLIO H3BECTHO 00
06CTOATENBCTBAX, AENAIOLIMX OBEAEHHE rOCYAapCTBa, KOTOPOMY OKa3bIBaeTCs NOMOLID,
MEXIYHapOAHO-[IPOTHBONPABHbIM, HAXOAUT OTpaxkeHUe BO (ppase "3Hasn 06 obcToATenbCTBaX
MEXIYHapOIHO-MPOTHBONPABHOrO AesiHuA". 1'0cynapcTBo, NpenoCTaBIsAIOLIEE MATEPHANIBHYIO
MM PUHAHCOBYIO NOMOLIb MITH COEHCTBHE APYrOMY FOCYNapCTBY, KaK NPAaBUIIO, HE
TMIOAABEPraeTcs PUCKY TOrO, UTO 3TO COAEHCTBHE HIIM MIOMOLIb MOTYT OBITh HCIIOJIBE30BaHBI I
COBEpILIEHUA MEXIYHAPOAHO-NMPOTHBONIPABHOIO AesiHUA. Eciu rocynapcTso, npeaocTapsiomee
ITOMOIIb HJIH CONEHCTBHE, HEe 3HAET 00 0OCTOATENBCTBAX, MPH KOTOPBIX APYroe rocyaapcTBo
HaMepEeHO MCIIOJIb30BaTh 3TO COAEHCTBHE WM NIOMOLIb, TO B 3TOM C/Iy4a€ OHO HE HECET HHKaKOH
MEXKOYHapOIHOH OTBETCTBEHHOCTH.

5)  Bropoe TpebGoBaHMe 3aKTIOYAETCA B TOM, YTO COACHCTBHE MM ITOMOLIb NOJKHBI
NPEenOCTaBIATHCA C LEbI0 00JierueHus COBEpLIEHHs TPOTHBONPABHOTO JESHHA U JOJDKHBI
daxTHyecKkH I 3TOTO UCHOIB30BaThCA. JTO OrpPaHH4HMBAET NPUMEHEHHE CTaThU 16 TeMu

89 Cwm., Hanipumep, pesomounio I'enepanbHoit Accambrien 2625 (XXV) ot 24 oktabps

1970 rona, nepsbiit npuHLMn, TyHKT 9; pe3omouuto I'enepanpHoit Accambren 3314 (XXIX),
npusioxeHue, nyHkT 3 f).
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Cly4asiMH, KOTZia PENOCTaBIAeMas NIOMOLIb UM COREHCTBHE NPAMO CBA3aHBI C MOCIENYIOUIHM
NMPOTHBONPABHLIM NOBEACHHEM. ['OCYAapCTBO HE HECET OTBETCTBEHHOCTH 32 CONEHCTBHE HITH
NOMOIID COTJIACHO CTaThe 16, €l TONBKO COOTBETCTBYIOLINIA rOCY1apCTBEHHBIH OpraH, myTeM
NpEXOCTABJICHHS NIOMOILH HJIH COAEHCTBUS, HE HAMEPEH COCOGCTBOBATb COBEPLIEHHIO
NPOTUBONPABHOIO AEAHUA, U CAMO MEXIYHAPOAHO-MPOTHBOMPABHOE NesIHUE (PaKTHUECKH
COBEPLUCHO rOCyAapCTBOM, KOTOPOMY OKa3blBalaCh 3Ta NOMOLIb MIH coneiicTere. IIpu 3TOM He
TpebyeTcst TOro, 4To6bl MOMOLIB HIIK COAEACTBHE SABJISINCH HEOTHEMIIEMOM YaCThIO
MEXAYHapOOHO-MPOTHBOIIPABHOI'O JESTHHUA, AOCTaTOYHO TOTO, YTOOBI OHHM B 3HAYUTENbHOM
CTENEHH CONEHCTBOBANH €r0 OCYLIECTBIIEHHUIO.

6) Tperbe ycnoBue OrpaHMYMBAET CTAThIO 16 IOMOLIBIO HIIM CONEHCTBHEM B HapyleHHH
06513aTeNbCTB, KOTOPHIMU CBA3aHO CAMO rOCYAaPCTBO, OKa3bIBAIOLIEE TOMOLIb UM CONEHCTBHE.
OxasbiBaromee NOMOLLb KM COAEHCTBIE NOCYAaPCTBO MOXKET He CNIOCOBGCTBOBATb YMBILIEHHO
HapyIICHHIO IPYTHM rOCyNapCTBOM 00A3aTeNbCTBA, KOTOPBIM CBsA3aHbl 06a rocynapcTsa;
rocyaapCcTBO HE MOXET [1eJIaTh Yepe3 NMOCPENCTBO APYroro rocyaapcTsa TO, YEro OHO CaMo He
moxer caenarb. C Apyroi CTOpPOHBI, rOCyapCTBO He CBS3aHO 00S3aTeNbCTBAMH APYrOro
rocyzapCcTBa Mo OTHOLIEHHIO K TPETbHM roCyaapcTBaM. JTOT 6a30BbIil IPUHLIKIT TAKXKE
3aKperyieH B CTaThax 34 u 35 BeHCKOi KOHBEHLMH O PaBe MEXTYHAPOHBIX JOTOBOPOB™ .,
CooTBeTCTBEHHO, rOCynapCTBO BNPaBe AEHCTBOBATL B COGCTBEHHBIX MHTEPECAX BHE CBS3H C
00:13aTeNbLCTBAMH [PYTOro rocyaapcTsa B OTHOUIEHHH TPeTbUX rocyxapets. JIro6oit sonpoc 06
OTBETCTBEHHOCTH B TaKUX Cily4asx OyAeT KacaTbCsl JIHLIb NOCYAAPCTBA, KOTOPOMY OKa3bIBAETCS
TIOMOII(b, 10 OTHOLUEHHMIO K MOTEpNeBIIeMy rocyaapcrsy. Takum o6pa3oM, HeOOXOnMMBIM
TpeGOBaHHEM JUIsl BOSHUKHOBEHHS OTBETCTBEHHOCTH COAEHCTBYIOLIErO rOCY{apCTBa AOMKHO
OBITb TO, YTOGbI COOTBETCTBYIOIIEE AESAHHE, ECIIH OHO BMEHSETCA B BUHY COAEHCTBYIOLIEMY
roCyaapcCTBy, MpeaCTaBisano coboii HapylIeHHe ero COOCTBEHHBIX MEXIYHAPOAHBIX
00s3aTenbCTB.

7)  TocymapcTBeHHas NpaKTHKa NMOUIEPKHBAET NPHHLIMI HANENEHHUS MEXTYHAPOIHOMN
OTBETCTBEHHOCTBIO I'OCYZIapPCTBO, KOTOPOE HAMEPEHHO Y4aCTBYET B COBEPLUEHUH
MEXIYHapOAHO-NIPOTUBOMPABHOIO AESHUA APYroro rocyAapcTBa MyTeM NPeaoCcTaBIeHUsA
TMOMOLIH HITH CORENCTBHS B OOCTOATENLCTBAX, KOTa HapyleHHe 00s3aTesbCTBA B PABHOM Mepe
MOXeT OBITb BMEHEHO B BUHY COfieHCTBYOIeMy rocyaapetsy. Taxk, Hanpumep, B 1984 rony
HpaH BBICTYnHJI C NPOTECTOM NPOTHB NPENOCTaBieHH. GUHAHCOBOI! U BoeHHO# momomm Mpaky
co croponbl Coenunennoro Koponeectsa, koTopas, Kak yTBEp>KIaeTcsi, BKI0YaIa IOCTABKH
XMMHYECKOI0 OPYXKHs, HCIOJIb30BABLIErOCH MPOTUB HPAHCKUX BOOPY>KEHHBIX CHJI. JaHHBI
NPOTECT OCHOBLIBAJICS HA TOM, YTO 3T2 MOMOLIL COAEHCTBOBANIA COBEPIIEHHIO AKTOB arPECCHH

30 Benckasn KOHBeHLHs 0 npaBe MeXAyHapoAHbIX norosopos, United Nations, Treaty Series,
vol.1155, p. 331.
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Hpaxom®'. TIpasuresncTso BenukoOpUTaHiu OTPHLAIIO KAK YTBEPXKACHHS O TOM, 4TO y Hee
HUMEETCS XMMHYECKOE OPYXXHe, TaK U TO, YTO OHa MOCTaBJIANa €ro Hpaky*”. B 1998 roay
MOSBUJIOCH aHAJIOrHYHOE yTBepXkAeHHe 0 ToM, uto CynaH okaseian nomoms Mpaky B
NPOU3BOACTBE XHMUYECKOTO OPYXKHA, Pa3pelINB HPAKCKHM TEXHHYECKHM CIIELHAIMCTaM
HCIOJIb30BaTh CYAaHCKME YCTAHOBKH JJIS MPOM3BOACTBA KOMIIOHEHTOB HEPBHO-
napaaMTH4eckoro rasa. JlaHHoe yrBepxxaeHue Obu10 0TBEprHyTO nMpencrasurenem Mpaka npu
Opranmszauun OObeaMHEHHBIX Hauui>.

8) OO6s3aTensCTBO HE MPUMEHATD CHITY TAKKE MOXKET HapyLIaTbCs CONEHCTBYIOLIUM
rocyapCTBOM B pe3yJibTaTe NMPEAOCTaBICHHUA BO3MOXXHOCTH HCIIOIBL30BaTh €r0 TEPPHUTOPHIO
APYTHUM rOCYAAapCTBOM JUIA OCYLUECTBICHHA BOOPYXEHHOIO HanaJeHUs Ha TPETbe roCyaapCTBo.
[TpuMepom 3TOMY MOXET CIIY>XUTh 3asiBieHHe npaBuTenbcTa PeneparupHoit Pecrrybnuku
[CepMaHuM B OTBET Ha yTBEPXKAEHHE O TOM, YTO I'epMaHus y4aCTBOBANIA B BOOPYXEHHOM
HaMajieHuH, paspelunB BOeHHbIM camoneraM CoenuHenHbix I1ITaToB MCNONB30BaTh a3POAPOMBI
Ha ee TEPPUTOPHH B CBsA3H C BoeHHO# uHTepBeHuuei Coenunennsix Iltaros B JIusane.
Orpuuas ToT dakt, uro Mepsi, npunaTeie Coenunennbimu Illtatamu u CoenuHeHHBIM
KoponescrsoM Ha bmkaeM Bocroke, npencrasisiin co6oit nHTepBeHuuio, deneparusHas
Pecny6nuka 'epmaHus, TeM He MeHee, Kak NPENOCTAaBIISETCs, COTNACHIIACh C TEM
0OCTOSATENLCTBOM, 4TO AEHCTBHE rOCYyAapCTBa, NPENOCTABIAIOIEr0 CBOX TEPPHUTOPHIO B
pacnopskeHHe APyroro rocyaapcTsa A COAEHCTBUA HE3AKOHHOMY NPHMEHEHHIO CHJIbI 3THM
APYrMM FOCyAapCTBOM, CaMo Mo cebe sBJAeTCs MEXIyHapOAHO-NPOTUBOINPABHBIM nesuuem™?.
JpyruMm npuMepoM ABJISIETCS HHIMCHT, CBA3aHHLIH ¢ Gombapauposkoi Tpunonu B anpene
1986 rona. Jlusus oOBuHKNIa B 3TOM MHUKMAeHTe CoennHenHoe KoponeBcTBO, OCHOBLIBAACH Ha
ToM obcrosTenscTse, uto CoenunenHoe KoponeBcTBO paspeiunno aMepruKkaHCKUM 60eBbIM
CaMOJIETaM MCIIONIb30BaTh HEKOTOPbIE M3 CBOMX aBHaba3 sl COBEpIICHHS HallaleHHH Ha
o6bekThi B Jlupun®>. Jlupua yTBepxaana, uro CoemunenHoe KoponescTso "HeceT 4acTHUHYIO
OTBETCTBEHHOCTD" 32 "MOAMEPIKKY M HEMOCPEACTBEHHOE CONCHCTBHE" COBEPLICHHUIO 3TOIO
Hanagenus’ .. CoeauHenHoe KOponeBcTBO OTPHLIANO CBOK OTBETCTBEHHOCTb HA OCHOBAHMH

21 Cwm. New York Times, 6 March 1984, p. Al, col.1.
2 Cwm. New York Times, 6 March 1984, p. A3, col.1.

293 Cm. New York Times, August 26, 1998, p. A8, col.1.

24 Texcr HoThi cM. Z.a.0.R. V., vol. 20 (1960), pp. 663-664.

295 Cwm. United States of America, Department of State Bulletin, No. 2111, June 1986, p. 8.

2% Cwm. 3asBnenue nocia Xamena Xyneiipu, Jlusuiickoe Hapoanoe 6iopo, [Mapux,

The Times, 16 April 1986, p. 6, col. 7.
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TOro, 4TO BO3AYLIHBIH pein CoenuneHHbIX [lITaTOB HOCHII 3aKOHHBIH XapaKTep, ABIAACH AKTOM
caM0OGOPOHBI IPOTHB TEPPOPUCTHYECKHX HanafeHuit JIuBuu Ha amepukanckue obbexte’’. Ha
npennoxexHylo Coerom be3onacHOCTH pe3ooLHIo, KaCaOLIYIOCH ITOTO HaMafieH s, GbLIO
HaJI0XeHO BeTO, oaHaKo ['enepanbHas Accambnes Opranuszanmu O6beanHeHHbIx Hanuii
NPHH/IA PE30JIIOLHIO, OCYKAAIOIIYI0 "BOEHHOE HanajieHHe" B KauecTBe "HapyueHus Ycrasa
Opranusauuu O6benunenHex Haluii 1 HOpM MeXIyHapoOIHOTO npaBa” U MPU3LIBAIOLIYIO BCE
TOCy/apCTBa "BO3NAEPXKUBATHCA OT OKa3aHHA KAKOH-JINGO0 MOMOLIM HTH NPEIOCTABIEHHS KAKHX-
60 CPENCTB MU COBEPLIEHHS aKTOB arpeccky npotus Jlueuiickoit ApaGekoil Txamaxupun®”®,

9)  Oba3aTensCTBO HE MPENOCTABNATH NOMOLIb HITH CONEIHCTBHE ANst 06eryeHus COBepLIEeHHs
MEXAyHapOAHO-TIPOTHBONPABHOrO AeSHUA NPYTMM IrOCYAapCTBOM He OrPAHHYMBAETCA 3aNPETOM
Ha HCHONB30BaHKe CUlbl. Tak, HAMPUMEP, rOCYAaPCTBO MOXET HECTH OTBETCTBEHHOCTD B TOM
Cliy4ae, €CJIH OHO NOMOTaeT APYroMy rocynapCcTBy OOONTH CaHKLHHM, HaloxeHHble COBETOM
Besonacuocru Opranusaunu O6venunennsx Haumit®, unu okasbisaer MaTEPHAIILHYIO
MIOMOLUb rOCYAAPCTBY, KOTOPOE MCIOJB3YET 3Ty MOMOIIb AJish HAPYLIEHHS MPaB YeJIOBEKa.

B a1oii cBasu I'enepanbhas Accambnes Opranusauuu O6benunennsx Hanmit npussana
TOCYNapCTBa-4/ICHbI B PANE CIY4YaeB BO3NEPKUBATLCS OT MIOCTABOK OPYXHs U MPEAOCTABICHHUS
APYroi BOGHHON MOMOILY CTPaHaM, COBEPLIMBIINM CEPbe3HbIE HAPYLICHHS NIPAB HEIOBEKa .

B ci1yuae yTBEPXKAEHHA O TOM, YTO NOMOLIEL CO CTOPOHBI KaKOro-mubo rocynapcrsa
CII0CoGCTBOBANA COBEPLICHUIO HAPYIICHHIT [PaB 4eNOBEKa APYTHM IOCYAaPCTBOM, BCE
0OCTOATEILCTBA KOHKPETHONO CIly4as NOKHBI ObITh TUIATENBHO H3Y4EHbI JUTSl OMPEAEICHHS
TOrO, 3HAJIO JIH OKa3bIBaBIlIEe NIOMOLIb FOCYAaPCTBO O TOM, YTO CBOEH MOMOILBIO OHO
COEHCTBOBAJIO COBEPLIEHHIO MEXAYHaPOAHO-NIPOTHBONPABHOTO AESHUS ¥ AENANO0 JIM OHO 5TO
HaMEpEeHHO.

10) B cooTsercTBHE CO cTaTbell 16 COAEiCTBYIOLIEE FOCYAAPCTBO HECET OTBETCTBEHHOCTD 32
CBOE €S HNE, HAMEPEHHO OKa3bIBas MOMOLIb APYrOMY FOCYAapCTBY B HAPYLIEHHE
MEXTYHapOAHO-NPaBOBOro 00s3aTeNIbCTBA, KOTOPBIM OHM 06a cBsi3anbl. Kak TakoBoe, OHO He
HECET OTBETCTBEHHOCTH 32 AE€SHHUE MOCYAApCTBAa, KOTOPOMY MPEAOCTABIACTCA IOMOLUb,

B HeKoTOpBIX Chyyasx 3TO pasiuYHe MOXKET He UMETh OCOBOr0 3HAYEHHA: KOTAa NOMOIIb
ABIACTCS HEOTHEMIIEMBIM 3JIEMEHTOM MPOTHBOMPABHOTO JEAHMUS, B OTCYTCTBHE KOTOPO# 3TO
AesiHHE He UMeJIo Obl MeCTa, NPHMHUHEHHBIH BPEX MOXeT ObITb B PABHOI Mepe OTHECEH Kak Ha

»7 " 3aspnenue NpeMbep-MHHHCTPA r-ku Mapraper Tatuep, House of Commons Debates,

6" series, vol. 95, col. 737 (15 April 1986), reprinted in B.Y.L.L., vol. 57 (1986), p. 638.

¥ Ccm pesomonmio 41/38 I'enepanbHoit Accambien, 20 Hosbps 1986 rona, nyHkTH 1, 3.

¥ Cwm, Hanpumep, noxnan npesuaexta Knunrona, A.J.1L., vol. 91 (1997), p. 709.

300
Hoxnao Sxonomuyeckozo u Coyuansnozo Cosema, Hoxnrao Tpemwvezo xomumema

T'enepanvnoti Accambneu, npoexr pesomouuu XVII, 14 nexabpa 1982 rona, A/37/745, crp. 66.
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CYET COACHCTBYIOLIErO NOCYAApCTBa, TaK H rocynapcrna—ncnonﬂmenxm. BwMmecre ¢ Tem,

B JPYrUX CAy4asx 370 pa3nu4ue MOXKeET ObITh BECbMA CYLIECTBEHHBIM: TIOMOIIbL MOXKET CIYXHTb
b ciay4aiHeiM GaKTOpOM B COBEPILIEHHH OCHOBHOIO AESHHSA M MOXET B BECbMa
HE3HAYHTEJILHOM CTEIEHH ABATHCA TPUYHHON NPUYHHEHHOrO Bpeaa MM BooOle He ObITh
CBA3aHHBIM C HUM. OKa3bIBasi NOMOLIb APYTrOMY rOCyJapCTBY B COBEPIICHUH MEXIYHapOIHO-
NPOTUBOIPABHOIO [EsIHMS, TOCYAAPCTBO OTHIONb He 00s13aTesibHO 0653aHO BO3MeLNaTh yiuepo
JKEPTBE 3a BCE MOCIEACTBIA AAHHOTO JESAHHS, 4 JIMIIb 33 TE€ U3 HUX, KOTOPBIE, COrJIACHO
NPUHUMIIAM, 3aKperieHHbIM B HacTH BTOpOIi cTaTel, BEITEKAIOT M3 ero cCOOCTBEHHOro
MOBEACHUSA.

11) Crarbs 16 He kacaeTcs BOnpoca O npueMiIeMocTH cyaebHoro pasbuparenbcTsa s
YCTaHOBJIEHHA OTBETCTBEHHOCTH OKa3bIBAIOLIErO NIOMOIIb HIIM COAEHCTBUE rOCYAapCTBa B
OTCYTCTBHE WK 0e3 coriacus Toro roCyAapcTsa, KOTOPOMY NPENOCTaBIIANACh IOMOLLb MIIH
copeiictBie. MeXayHapOAHbIi Cy[ HEOAHOKPATHO YTBEPKAAJ, YTO OH HE MOXET MPHHHUMATD
peLIEHHs B OTHOLIEHHH MEXAYHapOAHOH OTBETCTBEHHOCTH FOCYAapCTBa, eciii Obl ANst 3TOro
"eMy IpHUIIIOCh Obl BLIHOCHTD B Ka4eCTBE NPEABAPUTENbHOTO YCIOBHA PELIEHHEe OTHOCHTEIBHO
TpaBOMEPHOCTH" "2 IOBENEHHA APYroro roCyAapcTBa B OTCYTCTBHE MOCIEIHEro 1 6es ero
CcOracks. DTO TaK Ha3bIBAEMBIil IPUHLIAIL TIPUMEHEHHbI B fiene O MOHemapHoM 30n0me>".
DTOT NPUHIIMII MOXET B ITOJIHOH MEpe NPUMEHATLCA K CIy4asM, MOANajalolUM MO AeiiCTBHE
cTaTby 16, MOCKOJBKY IO CYLIECTBY OTBETCTBEHHOCTh OKa3bIBAIONIEr0 COMEICTBHE roCy1apCTBa
HACTYMAeT TOraa, Koraa nojy4darouiee noMollb roCyAapcTBO COBEPIIMIIO MEXIYHAPOLHO-
MPOTHBONpPaBHOE AesiHue. [IpOoTHBONPaBHOCTL MOMOLIH, NPENOCTABICHHON NEPBbIM H3 ITHX
rocynapcrts, oOyCIOBJIMBAETCS, B Y4aCTHOCTH, NPOTHBONIPABHOCTBIO NIOBEAEHHS TIOC/IEHErO.
XOTs B HEKOTOPBIX ClIy4asix MOAOOHBIH NOAXON MOXKET CO3[aBaTh NMPAKTHYECKHE TPYAHOCTH C
YCTaHOBJIEHHEM OTBETCTBEHHOCTH OKa3bIBAIOLIErO MOMOIb NOCYAAPCTBa, 3TO HE YMAJIAET LEIH
cratbu 16. IlpuHIMI, OPUMEHEHHBIN B AEJIe O MOHEMAPHOM 3010me, CBSA3aH C HONyCTHMOCTBIO
npeTeH3uil B MeXAYHAPOAHbIH CyAeOHbIX pa3OupaTenpCcTBax, HO He C BOIPOCaMH 06
OTBETCTBEHHOCTH KaK TakoBO#i. Kpome TOro, 3TOT NpHHLHN He SBJIETCA BCEOXBATHIBAIOLIMM H
He MOXET CITy>KHTb MPENATCTBHEM IUIA NPOBEIEeH!A CyAeOHbIX pa3bUpaTeNbCTB B KaXIAOM
cnydyae. Tak unu HHa4Ye NPOTHBONPABHAN NOMOLIL, MPEAOCTABISEMas APYrOMy roCyAapCTBy,
HepeaKo MPUBOAMIIA K BOSHUKHOBEHHIO JHIUIOMATHYECKHX NMPOTECTOB. I'ocynapcTsa HMEIOT
NpaBo MPENDbABIATh MPETEH3HH B CBA3H C MPHYACTHOCTLIO K NPOTHBONIPABHOMY NOBEACHHIO

31 Bonpoc 0 napanenbHOil OTBETCTBEHHOCTH HECKOIBKMX rOCYIapCTB 33 ONMH H TOT XKe

BpeX CM. CTaThbiO 47 U KOMMEHTapHH.

32 East Timor (Portugal v. Australia), 1.C.J. Reports 1995, p. 90, at p. 105, para 35.

393 Monetary Gold Removed from Rome in 1943, 1.C.J. Reports 1954, p. 19, at p. 32; Certain
Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, I.C.J. Reports 1992,
p. 240, at p. 261, para 55.
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ApYroro rocynapcrsa faxe B TOM Clly4ae, €CJIM Hi OMH MEXAYHAPOOHbI cyl He obnagaer
IOPHMCANKIHEH UL BBIHECEHUS PEIIEHHSA 10 JAHHOMY NYHKTY OOBMHEHHS! TIOHOCTBIO MM B
OTCYTCTBHE APYroro rocyaapcrsa.

Cratba 17

PyKoBoACTBO H KOHTPOJIL B COBEPIIEHHH MEAXAYHAPOIHO-TIPOTHBONPABHOTO
AesTHUSA

I'ocynapcrso, KOTOpOE PyKOBOAMT APYTMM rOCYapCTBOM H OCYIIECTBIIAET
KOHTPOJIb Hall HUM B COBEPLUEHHH MOCEIHHM MEXIYHAPOIHO-IPOTHBOIIPABHOTO AETHUS,
HECET MEeXYHaPOAHYIO OTBETCTBEHHOCTD 32 JAHHOE AESHHUE, €CITH:

@)  naHHOE rOCYHapCTBO AENAET 3TO, 3Hast 06 OGCTOATENLCTBAX MEXKAYHAPOLHO-
NPOTHBONPABHOTO AEAHMS, U

b)  nesuue ABNANOCH Gbl MEXAYHAPONHO-IPOTHBONIPABHDIM B ciIy4ae ero
COBEPUIEHHS AAHHBIM rOCYAapCTBOM.

KommenTapnii

1)  Crarba 17 kacaercs BTOpOro Ciyyas IIpOM3BOAHON OTBETCTBEHHOCTH — OCYLIECTBJICHUS
PYKOBOACTBa M KOHTPOJISI ONHHM rOCYAapCTBOM B COBEPIIEHHH MEXIYHAPOIHO-
NPOTHBONPABHOIO AESHHUs APYTHM rocynapctsoM. B coorsercTsum co crarbeii 16 rocynapcTso,
NpeNoCTaBSAIOIEE MOMOIIb UITH COAEHCTBHE C LIENBIO COBEPIICHHA MEXIyHapOAHO-
NPOTHBOIIPABHOIO AEAHHUS, HECET MEXAYHAPOIHYIO OTBETCTBEHHOCTD JIUIIb B 06beMe
NPENOCTABICHHOH NOMOIIH WM CONENCTBHS. B OTNIHuUKE OT 3TOro, rocynapcTBoO, KOTOpOe
OCYLIECTBASACT PyKOBOACTBO APYTHM rOCyAapCTBOM MIIH KOHTPOJIb HAZl HUM B COBEPLICHHH
MEXAYyHapOJHO-TIPOTHBONPABHOIO A€SIHUs, HECET OTBETCTBEHHOCTD 3@ CaMO 3TO JIESHHE,
TIOCKOJIbKY OHO NMOJIHOCTBIO KOHTPOJIMPYET M HANPABJIAET TAKOE AESHHE.

2)  HekoTopsle mpuMepbl MEXAYHAPOAHOM OTBETCTBEHHOCTH, BLITEKAIOIEH U3
OCYILIECTBJIEHHs PYKOBOACTBA M KOHTPOJIS B COBEPLIEHHH MPOTHBONPABHOTO AESHUS APYTHM
roCynapcTBOM, B HACTOsLLEE BPEMA B 3HAUMTENIbHOM MEPE HMEIOT HCTOPHYECKOE 3HAYEHHE.
MesxnyHaponHbie OTHOIIEHHS 3aBHCUMOCTH, TAKHE, KaK "CIO3epeHnTeT" Wiu "npotexropart”,
TpebOBaIIN BO3NOXEHHUs Ha FOCTIOACTBYIOLEE FOCYAAPCTBO MEXIYHAPORHO OTBETCTBEHHOCTH
3a roBeneHHe, (POPMabHO MPUITHCHIBAEMOE 3aBIHCMMOMY rocCyaapcTsy. Tak, HanpuMep, B Aene
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o npasax zpascoarn Coedunennvix Illmamos 6 Mapoxxo®™ ®pannus Bo36ynuna neno B
COOTBETCTBHH C (aKyJIbTaTUBHOH KJIay3yJIOi B OTHOLIECHUH CIIOPa, KaCaloLIErocs pas rpaxaaH
Coenunennbix lllTaroB B Mapokko, HaXOAAMMMCS TOA PPaHIy3CKMM MPOTEKTOPATOM.
Coenunennbie I1ITaThl BHICTYNIMIM C BO3Pa)XKEHHEM B TOM CMBICIIE, ¥TO MPHHATOE B KOHEYHOM
HTOre peLlIeHHe MOXKET OKa3aThCs HeoOA3aTeNbHBIM AN MapoKKO, KOTOPOE He SBJIANOCH CTOPOi
cynebHoro pazbuparenscrsa. PpaHima NOATBEPAMINIA, YTO OHA AEHCTBOBAJA OT CBOErO
cOOCTBEHHOrO MMEHM M B Ka4€CTBE NMPOTEKHPYIOLIEH AepxkaBbl B OTHOLIEHNH MapOKKo,
BCJIGACTBHE 4YEro peLieHue Cyaa HOCUIIO Obl 00s3aTenbHbIi Xapakrep kak 1 OpaHuuy, Tak U
s Mapokko®™, ¥ fiefo nanee pa3sGHpanock KCXOMs M3 3Toro npunmuma . Pewenne Cyna
KacaJioCh BOTIPOCOB OTBETCTBEHHOCTH DpaHLIMK B OTHOLIEHHH NOBeAeHUsA MapoKKO, KOTOpPbIE
ObLTH 3aTPOHYTHI KaK B 3asBJIEHUH, TaK ¥ BO BcTpedHOM Ucke Coeaunnennbix HItaros.

3) C pasBuTHEM MEXAYHAapPOAHBIX OTHOWEHMH nocae 1945 roxa, 1 B 0cO6EHHOCTH B
NpoLEecce AEKONIOHMU3ALMH, MTPEXXHHE OTHOLIEHHUS 3aBUCMOCTH NPEKPaTHIIH CBOE
cymectBoBanue. IlomobHbIe CBA3M He NMPEANnoaraoT Kakoro-Jubo 3aKOHHOrO Npasa Ha
PYKOBOJCTBO MIJIM KOHTPOJIb CO CTOPOHBI MPEACTABJAIOLIErO rocyfapcTea. B ciyuasx
NpeACTAaBUTEILCTBA NpeAcTaBisieMoe 00pa3oBaHye MPOXOIDKAET HECTH OTBETCTBEHHOCTb 33
cBoM cOOCTBEHHbIE MEXKAYHAPOAHBIE 00A3aTENbCTBA, HECMOTPSA Ha TO, YTO AUILIOMAaTHYECKHE
cOOOIIEHHA MOTYT HaNpaBJIATLCA Yepe3 APYroe rocyaapcTBo. B Takux ciydasx
MpeACTaBIIONIEee FOCYAAPCTBO HE HECET HUKAKOi OTBETCTBEHHOCTH 32 MX COEpPKaHHE B CHITY
TOrO, YTO OHO CITYXXHT JIMIIb KAHAJIOM, Yepe3 KOTOpbIH HaNpaBIAOTCH NOAOOHbIE COOOLIEHHMS.
3TO0 He MPOTHBOPEYMT apOHTPaKHOMY PELIEHHIO 110 JeNy O npemen3usx Beauxobpumanuu 6
ucnarckoti 304e Mapokxo, rie yTBepxIaloch, 4T "OTBETCTBEHHOCTb OXPaHSAIOIErO
rOCyIapcTBa... IPOMCTEKAET... U3 TOro (pakTa, YTO OXpaHAIOLIEe FOCYAAPCTBO CaMO
NPENCTABIAET OXPAHIEMYIO TEPPHTOPHIO B CBOMX MEXIYHapOIHBIX OTHOMEHHAX"™" 1 uTo
OXpaHSIOLIEe rOCYIAPCTBO HECET OTBETCTBEHHOCTh "BMECTO OXPaHAEMOro rocynapcrsa”>®.
I'naBHas 3ama4a apbuTpaXka 3aKJIHOYAETCA B TOM, YTOOBI B ClTy4ae IPOTEKTOPATa, KOTOPBIH
TIOJIOXKMJI KOHELl IPAMBIM MEXAYHapPOIXHBIM OTHOLIEHUSAM OXPaHsAEeMOro rocy1apcTaa,

3% Rights of Nationals of the United States of America in Morocco, I.C.J. Reports 1952,
p. 176.

35 Cwm. L.C.J. Pleadings, Rights of Nationals of the United States of America in Morocco,
vol. I, p. 235, ibid., vol. II, pp. 431-433; Bnocneacrsun Coeaunennsie lITaTs! CHsnM cBOE
npeABapHUTENbHOE Bo3paxkeHue: ibid., p. 434.

3% Cwm. Rights of Nationals of the United States of America in Morocco, I.C.J. Reports 1952,
p. 176, at p. 179.

37 British Claims in the Spanish Zone of Morocco, R.1.A.A., vol. 11 (1925), p. 615, at p. 649.

38 Ibid., at p. 648.
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MEXXAYHapOHAA OTBETCTBEHHOCTD 32 MPOTUBONMPABHOE NESIHHE, COBEPLIEHHOE OXPAHAEMBIM
rOCyAapCTBOM, He Obijia TMKBUAMPOBaHA B yIieps TPeTbUM rocyapcTBaM, MOHECLIMM yiep6 B
pesyneTaTe NPOTHBONPABHOIO NOBEAEHHs. Bisirue Ha cebs OXpaHAIOIMM rOCyIapCTBOM
06s3aTeNbCTBA HECTH OTBETCTBEHHOCTD 32 OXPaHAEMOE rOCYAapCTBO paccMaTpHBaioCh Kak
HauGoJiee PHEMIIEMOE CPENCTBO U3GexKaHus TAKON ONacHOCTH . OCHOBAHHEM IUIA TAKOro
coryiacus Ciry>aT He OTHOLIEHHS "NPeNCTaBUTENLCTBA" TaK TAKOBBIE, & TOT (axT, uTO
OXpaHsIoLee rOCYAAPCTBO 0O1afa0 NPaKTHYECKH MOIHbIM KOHTPOJIEM HaJl OXPaHAEMbIM

rocynapcrtsoM. IIpu 3TOM OHO NEHCTBOBANO HE MPOCTO B KAYECTBE KAHANA CBA3M.

4)  Jlpyrue OTHOLICHHUs 3aBMCHMOCTH, HANIPUMEp B CITy4ae 3aBHCHMBIX TEpPHUTOpPHIA,
HOJIHOCTBIO HaXOAATCA BHE cdeprl neicTBHA cTaThu 17, KOTOpas Kacaercst TONbKO
OTBETCTBEHHOCTH OAHOTIO rOCYAapCTBa 3a NMOBEACHHE APYroro rocyaapcrsa. B GosnbimnxcTBe
CITy4aeB, CBA3aHHBIX C OTHOLIEHHAMH 3aBHCHMOCTH OAHO# TEPPUTOPHH OT APYroi, 3aBUCHMAa
TEPPHTOPHS, aXe €CIH OHA 0Onanaer onpeneaeHHbIM 06EMOM MeXIyHaPOXHO#
npaBoCyOBLEKTHOCTH, He ABNAETCA rocyaapcTBoM. Jlaxke B TeX Clydyasdx, KOrAa BXOAALIEE B
COCTaB (eepaTHBHOTO rocyapcTaa o6pasoBaHHe 3aKIII0YaeT AOrOBOPbI HJIH YCTAHABIHBAET
MHbIE ME)XAYHApOAHO-NIPABOBbIE OTHOLUEHHA CAMOCTOATENILHO (@ HE B CHITy A€JIerHPOBaHHs
MOJIHOMOYHH OT (eepaTHBHOro rocyapcTaa), 3To o6pa3oBaHHe caMo o cebe He sBIAETCA
rOCYAapCTBOM COTJIACHO MEXXAYHapOAHOMY NpaBy. YTO Kacaercs OTBETCTBEHHOCTH
roCyapcTBa, TO NOJIOKEHHE $enepaTHBHBIX TOCYAAPCTB HE OTIMYAETCA OT MONOXKEHHUS
KaKuX-1u00 MHBIX FOCYNApCTB. NPU 3TOM NPHMEHAIOTCA OObIYHbIE IPHHLIMIbI, H3N0XKEHHbIE B
CTaThsX 4-9 MPOEKTOB CTAaTEM, U PenepaTHBHOE rOCYAapPCTBO HECET MEXTYHAPOIHYIO
OTBETCTBEHHOCTD 32 MOBEACHHE BXOALIMX B €ro cocraB 00pasoBaHHiA, aXe €CIIH 3TO
NIOBE/ICHHE KOHTPOJIHUPYETCSA HA UX MECTHOM YPOBHE B COOTBETCTBMHU C KOHCTHTYLIHEH
deneparmn®.

5)  TeM He MeHee CymECTBYIOT M MOXHO NpPENCTABHTDb cebe Clyyau, KOra OHO FOCYAaPCTBO
obs1azaeT BIacTbiO PYKOBOACTBA HJIH KOHTPOJIA B OTHOLIEHHUH AEATENLHOCTH APYTOro
rocyaapcTsa B CHIly IONOBOpA HIIK B Pe3yJIbTaTe BOEHHOM OKKYNalUM HIIH MO KaKO#H-TH60 HHOI
npuyuHe. Hanpumep, Bo Bpems BoeHHO# oxxynauuu Hranuu [epmanueii B xone BTopoid
MHPOBOH BOMHBI 001IENPH3HAHHBIM OB TOT (AKT, YTO HTANBLAHCKAS MOJHLHKA B Pume
AENCTBOBANA NIOJ KOHTPOJIEM OKKYTHpYIOIeH nepkasbl. Beencrsue aToro nporect
Cesrefiero Ilpectona npoTHB NPOTHBOMPABHBIX AEHCTBHI MTANLAHCKOM MOJMIMH, KOTOpas
HaCHMJIBCTBEHHO BTOprnach B 6asunuky Cearoro ITasna B pespane 1944 rona, nosnek 3a coboii

% Ibid.

M Cu, Hanpumep, LaGrand (Germany v. United States of America), Provisional Measures,

1.C.J. Reports 1999, p. 9 at p. 16, para. 28.
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OTBETCTBEHHOCTb M€PMaHCKHX srnacreii’*!. B nono6Hbx Cly4yasaXx OKKYNHpYyIoLas aepxasa
HECET OTBETCTBEHHOCTD 3a AEHCTBUA OKKYNMPOBAHHOIO roCyapCTBa, KOTOPbIM OHa PYKOBOOMT
M KOTOpO€E OHa KOHTPOJIHPYET.

6) Crarbs 17 orpanuyeHa CiIy4asiMi, KOT/la TOCHOACTBYIOLIEE roCyaapcTBO HakTHUECKH
PYKOBOAMT M KOHTPOJHPYET MOBEACHHE, peACTaBsIoIee coboii HapylleHe MEXAYHapOJHOTO
00s13aTeNnbCTBa 3aBUCUMOTO rocyAapcTBa. MeskyHapoaHble Cybl HEOAHOKPATHO OTKa3bIBAJIMCh
BO3JIarath OTBETCTBEHHOCTb Ha FOCMOACTBYIOLIEE rOCYAapCTBO [0 TOM JIMLID NIPUYHUHE, YTO
NIOC/IefHEE UMEET NPABO BMEIINUBATLCSA B BONPOCHI BHYTPEHHEr0 alMUHHCTPATUBHOIO
yrpaBjieHUs 3aBUCHMOr0 rOCyJapcTBa, JaXke €CIIM B IAHHOM CJTy4yae 3TO MPAaBO HE PEANU30BAHO.
Tax, B nene Pobepma H. Epayna’ 12 ApGuTpaxcHEI TPHOYHAN TOCTAHOBMII, YTO BIACTH
BenukoOpuTtanuu kak cio3epeHa FOxxHo-Adpukanckoit Pecrybnuku no 6ypckoit BoiiHbI 6bUI0
"1anexo He AJOCTaTOYHO AJIA TOTO, YTOObI BO3JIOXKUTb Ha Hee OTBETCTBEHHOCTH 32 ywepo,

npuunHeHHbIH Bpayny"*!

. Hanee oH He cornacuics ¢ TeM, 4yro BenuxoOpuranus uMena rpaso
BMELIMBATLCA B BOMPOCH! BHYTPEHHETO aJIMHMHHCTPATHBHOIO YIIPABJIEHMS U YTO [PH 3TOM
OTCYTCTBYIOT Kakue-JIn00 JOKa3aTesnbCcTBa Toro, uTo "Bennkobpurtanus xoraa-nubo nmerranace
OCYIIECTBJIATh TaKOe BMeaTenbcTeo™ !, IToaToMy OTHOLIEHUSA CIO3EPEHUTETA "HE CO3AAI0T
TNOJIOXKEHUs, IPU KOTOpOoM BenukoOpuTanus HeceT OTBETCTBEHHOCTD 3a EAHMA, JIEXKALIHE B
ocHoBe xano6s"™®. B nene o nacnednuxax zepyoza de I'iza®'® panko-uranbaHCKas
COrJIaCHTENIbHAA KOMUCCHS HOCTaHOBMIIA, YTO HTanus HeceT OTBETCTBEHHOCTD 338 PEKBH3HULIHIO,
npoBeAeHHyo e B Cuimnuy, korna Mranus Haxoaunack noa OKKynauuei COI03HOMN AepxKaBhl.
Ee pewenune He 6110 0O0CHOBaHO OTCYTCTBHEM IIpaBa COKO3HOM JiepiKaBbl, CBA3aHHOIO C
peKkBU3Meil UMyLIIECTBA, WIH BOCIIPENATCTBOBaHKeM HTanuy nocrynarh TakuM o6pasoM.
HanpoTuB, GONBIIMHCTBO yKa3aJlo Ha (PaKTH4ECKOe OTCYTCTBHE Kakoro-iubo "BMelnarenscTsa

CO CTOPOHBbI KOMAHAYHOIIETO OKKYINNAaHOHHbBIMH CHIIAMH HJIHA Kakoro-naubo OpraHa COXO3HHKOB,

M M. R Ago, "L'occupazione bellica di Roma e il Trattato lateranense", Comunicazioni e

Studi (Milan, Giuffré, 1946), vol. II, pp. 167-168.

M2 Brown (United States) v. Great Britain, UN RIAA, vol. VI (1923), p. 120.
3 Ibid, at p. 130.

M Ibid, at p. 131.

M8 Ibid.

38 Heirs of the Duc de Guise, UN RIAA, vol. XIII (1951), p. 153.
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KOTOPOE MOBJIEKIO Gbl 32 COOO# NPUHATHE AEKPETOB O pekBu3Hu™! . Tot npocTo# (axT, 4ro
roCyapCTBO MOXET MMEThb MPABO OCYIIECTBIIATL PYKOBOACTBO U KOHTPOJIb Hajl APYTHM
roCyapCTBOM B HEKOTOPBIX OONACTSX, HE ABJSETCS JOCTATOUHLIM OCHOBAHHEM IS BO3JIOMKEHUS
Ha HEro OTBETCTBEHHOCTH 32 JI00ble [IPOTUBOTIPABHbIE IEAHHA 3TOTO NMOCHEAHETO FOCYAaPCTBA B
nanHoit obnacru”'®.

7) B ¢opmynuposke craTbi 17 coBa "OCYLIECTBISET KOHTPOJIL" OTHOCATCA K clIy4asm
BJIACTHBIX MOJIHOMO4HI B OTHOLUEHHH COBEPLIEHHA MPOTUBONPABHOIO AESHHUS, @ HE MPOCTO K
OCYILIeCTBIEHHIO 00mero Habmonenus 1 TeM Golee He K ClyuasM MPOCTOrO BIMAHMS HIIH
KaKOro-nnu60 OTHOLIEHHs. AHAJIOrHYHbIM OOPa30M CIIOBO "pyKOBOAHMT" HE MpeAroNaraer
NPOCTOro NOACTPEKATENBCTBA WIIH MPEUIOKEHHS, 3 HECET CMBICH (PAKTHHECKOTO YIIpaBIEHHU.
Hust Toro 4To6Er rocnoACTBYyIOLIEE FOCYAAPCTBO MOHECIO OTBETCTBEHHOCTD, HOJDKEH
CyLIeCTBOBATE (akT PyKOBOACTBA ¥ KOHTPOJIA B OTHOLIEHHH MPOTHBOMPABHOTO MOBENEHHA.
Bri60p LIMPOKO MCTIOJIE3YEMOTO B aHIIIMICKOM A3bIKE BHIPAXKEHHMS "PYKOBOACTBO U KOHTpOJIL"
BbI3BAJIO U3BECTHBIE TPYAHOCTH B NEPEBOJIE HA APYrHe A3bIKH, OCOGEHHO B CHITY
HEOHO3HAYHOCTH TEPMHHA "PYKOBOACTBO", KOTOPLIit MOXET 0003Ha4aTh, HAPUMED BO
¢panuy3ckom s3bike, aGCOMOTHBIE NOHOMOYHS, TOTa KaK B aHTIMICKOM TAKOTO OTTEHKA
3HaYEHHUSA Y 3TOrO CJIOBA HE HMEETCH.

8)  Jlns BO3HMKHOBEHMA OTBETCTBEHHOCTH 110 CMBICITY CTaThH 17 HEOBXOaMMBI ele ABa
ycnoBus. Bo-nepBbix, rocnoACTBYIOLEE TOCYAAPCTBO HECET OTBETCTBEHHOCTD JIMLIb B TOM
Clyuae, eciii eMy U3BECTHbI OOCTOATENHCTBA, AENAIOLINE AESHHUE 3aBUCHMOTO IrOCYapCTBa
TIPOTUBONPAaBHBIM. BO-BTOpEIX, HEO6XOAMMO NOKA3aTh, YTO COBEPLIECHHOE AesHUE Ob1I0 Obl
NPOTHBONPABHBIM, KaK €CJIH GBI OHO GBLIO COBEPLIEHO CAMUM rOCYAapCTBOM,
OCYLUECTBIIAIOLIHUM PYKOBOACTBO U KOHTPOJIb. 3TO YCIOBHE UMEET 0coboe 3HauYeHHe B
KOHTEKCTe ABYCTOPOHHHMX 003aTeNLCTB, KOTOPhIE BO3JIATAKOTCA Ha rOCYyNapCTBO,
OCYIIECTBJIIIOLIEE PYKOBOACTBO. B ciyuae MHOroCTOpOHHHMX 06s3aT€NLCTB, H OCOOEHHO
0043aTeNLCTB nepen MeXAYHAPOAHBIM COOOIIECTBOM, 3HAYEHHE ITOTO HE CTOJIb BETHKO.
['naBHbIf NPHHLIMII 3aKITI0YAETCA B TOM, YTO NOCYAAPCTBO HE JODKHO HMETh BO3MOXKHOCTH
CRenaTh C MOMOILBLIO PYroro rocyapcTBa TO, YTO OHO HE MOXKET CHENATh CaMo.

M7 Ibid,, p. 426. CwM. Taxke B ApyroM kourekcre, Drodz & Janousek v. France & Spain,

E.C.HR., Series A, No. 240 (1992), cm. taxxe Iribarne Pérez v. France, E.C.H.R., Series A,
No. 325-C (1995), at pp. 62-63, paras. 29-31.

318 310 MOXET TaKKe OGBACHATBCS TeM, 4TO (aKT 3aBUCHMOCTH OJHOTO [OCYAapCTBa OT
ApYroro HMeeT 3HaueHHe C TOYKU 3peHHs GpeMeHH JOKa3bIBaHHs, TOCKOIBLKY CaMo
CyIeCTBOBaHHe OQULMANLHOTO rOCYapCTBEHHOTO aNnapara He HCKITIOYaeT BO3MOXKHOCTb TOTO,
uTO (aKTHYECKH KOHTPOJIb OCYINECTBIIANIC OKKYnupyoweit nepxasoit. Cp. Restitution of
Household Effects Belonging to Jews Deported from Hungary (Germany) (Kammergericht,
Berlin) (1965), L.L.R., vol. 44, p. 301, at pp. 340-342.



- 161 -

9)  Uro kacaercs OTBETCTBEHHOCTH rOCYZapCTBa, HAXOAALIETrOCs MOA PYKOBOACTBOM H
KOHTpOJIEM, TO caM (aKT TOro, YTO MM PYKOBOAMIIN AJIA OCYIMECTBICHHS MEXIYHAPOITHO-
MPOTHBONPABHOIO AESHMSA, HE CIY>)KHT ONpaBaHHEM IO CMbICTy riaBsl V Uactu nepsoii. Ecnu
COOTBETCTBYIOLIIEE MOBEAEHHE MOXKET I0BJIe4b 3a COOOH HapylIeHne MeXIyHapOAHBIX
00s3aTeNBbCTB rocy1apcTBa, OHO JIOJKHO NMPHHATb MEPBI IJIA OTKa3a OT BHIMOJHEHHS TaKHX
PYKOBOASINKX YKa3aHUil. B MexayHapoaHOM npase A/s roCyAapCTB HE CYLIECTBYET TaKOro
AOBOAA 3aLUMThI, KaK "BbIIOJHEHUE PUKA30B CBbIIe". DTO, pa3yMeeTcs, He 03HaYaeT TOro, YTo
NPOTHBONPABHOCTDL MOBENECHHUS NOCYAapCTBA, HAXOAAIErOCA MOJ PYKOBOACTBOM M KOHTPOJIEM,
HE MOXET HCKJIK0YAThCA MO CMBICITY IJIaBbl V, OHAKO 3TO MOXET MPOM30MTH JIMILL B TOM
clny4dae, €CJIM FOCYAapCTBO CMOXKET JOKa3aTh CyLIECTBOBAaHHE OOCTOATENLCTBA, HCKIIHOUAKOLIErO
NpOTHBONPABHOCTb, HanpuMep Gopc-MakopHbIX 0OCTOATENLCTB. B TakoM cityuae moTepnesiuee
rocyaapCcTBO JOJDKHO areJUTHPOBaTh JIMUIb K FOCYAapCTBY, OCYLIECTBIAIOLIEMY PYKOBOACTEO.
OnHako B OTHOLIEHHAX MEXIy roCyJapCTBaMH ClIy4au 4HCTOro Gopc-maxopa wid
TIPUHYXXOEHUA ABIAOTCA UCKModeHuaMu. HaoOopoT, ecnu yCnoBus, M3N0OXKEHHbIE B CTaThe 17,
TIIOJIHOCTBIO COOMOAAIOTCSA, PYKOBOsIIEE TOCYAAPCTBO HE MOJXKET B Ka4eCTBE MpPeniora
BBIABHHYTb YTBEPKAECHHE O TOM, YTO PyKOBOAHMOE rOCyAapCTBO BHICKA3aJI0 FOTOBHOCTD MIIH
Aaxe XeNaHue y4acTBOBATh B COBEPIIEHHH MEXTYyHApOAHO-NPOTHBOMPABHOIO JESHUSL.

CraTbn 18
IlpunyxaeHue APYroro rocyaapcrsa

I'ocynmapcTBo, KOTOpPOE MPUHYXKAAET JPYroe roCYAapCTBO K COBEPLIEHHIO KAKOIo-
b0 JesiHUsA, HeCeT MEXAYHapPOAHYIO OTBETCTBEHHOCTD 3a JAHHOE NesSHHE, €CJIH:

a)  Takoe fesHue, eciik Obl He IPHHYXAEHME, ABIUIOCH OBl MEXIYHAPOAHO-
NPOTUBOTIPABHBIM JESTHUEM NPUHYXIAEMOTr0 roCyJapCcTBa; M

b)  npuHyxparmlee rocynapcTBO AENaeT 3TO, 3Hast 00 06CTOATENLCTBAX 3TOrO
OESTHUA.

KomMmenrapuii

1)  Tperuii cay4aii NpOM3BOJHOI OTBETCTBEHHOCTH, O KOTOPOM rOBOPHTCA B rnase IV,
KacaeTcs NMPHHYXIEHHs OJHOro rocyaapcrsa apyruM. B craTtbe 18 peub uaer 0 KOHKpeTHOM
npobieMe nNpeaHaMepeHHOro NPHHYXIEHHA 1A obecrneyeHus HapylieHus 00s3aTenbCTBa
OZHOTO rOCyAapcTBa Mepea TPEThbHM roCyAapCcTBOM. B Takmx ciydasix OTBETCTBEHHOCTD
NPHHY>XAAKOIIEro rocyJapCTBa B OTHOLIEHHH TPETHErO rOCYJapCTBa BHITEKAET HE U3 CaMOro
aKTa MPHHYXAEHW, a CKOpee U3 MPOTHBOINPABHOIO NOBEAEHMS, BOHUKIIErO B PE3yAbTaTe
OesHUA NIPUHY>XaaeMoro rocyaapcrtsa. OTBETCTBEHHOCTH 32 CaMO NMPHHYXAEHHE - 3TO
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OTBETCTBEHHOCTb NPHHYXAAIOIEr0 FOCYAapCTBa M0 OTHOIUEHUIO K IPHHYXIAAEMOMY
rocynapcTBy, B TO BpEMs KaK OTBETCTBEHHOCTh [0 CMBICHY CTaThi 18 3akmodaercs B
OTBETCTBEHHOCTH MPHHYXAIOIIEro roCy1apcTBa B OTHOIIEHHH KEPTBbI aKTa NPUHYXACHHSA, B
4aCTHOCTH TPETHErO rOCYapCTBa, KOTOPOE B PE3YJILTATE 3TOrO MOHECO yiepo.

2)  Ilpunyxnenue ms ueneit crarb 18 HOCHT, IO CYINECTBY, TOT XK€ XapaxTep, YTO H
dopc-maxop no cMeicity crathu 23. IIpuHyXaeHHe OIS 3TOM LIETH €CTh HE YTO MHOE, KaK
NOBEJICHHE, KOTOPOE OKA3LIBAET JABICHHE Ha BOMIO MOABEPTLHIErOCs IPHHYXICHUIO
rocynapCTBa, He OCTaBJIAsA €My NPH 3TOM HHKAKOIO PeabHOro BbIOOPA, KPOME KakK BbIMOJHHUTD
JKeJlaHHe roCyaapCTBa, NPUMEHAIOLEro NpuHyxaeHue. HemocratouHo Toro, 4ro0sl
BBITIOJIHEHHE 00s3aTeNbCTBA CTaNo H0Jiee CIOKHBIM MU O0pPEMEHUTENBHBIM UM YTOOBI
roCyAapCTBO-HCIOIHUTEND NOJTYYaNo MOMOIbL UM PYKOBOACTBO B XOA€ CBOEro NESHHS, BCE
3TH BONPOCHI OXBAThIBAKOTCA NPEAbITYLIUMH CTaThsIMH. Kpome Toro, npuHyxnarouiee
rOCyIapCTBO AOJLKHO NPUHYKAATh K COBEPIIEHHIO CAMOIO AESIHUSA, KOTOPOE SABJSAETCA
MEXIYHapOAHO-NPOTHBONpaBHbIM. HenocraTtouHo Toro, 4Tobbl MOCneACTBYs COBEPLIEHHOrO
NOA NPHUHYXIECHHUEM ACAHHS JHILIb YCI0KHHIH A5 MPUHYXJAEMOTr0 roCyAapCTBa BbIMOJHEHHE
obs3aTenncTBa.

3) Xots nna ueneit cratbu 18 npHHyXXAEHHE ONpPeEAENAeTCs JOBOJBHO Y3KO, OHO He
OTPaHMYHBAETCS HE3AKOHHBIM MPHHYXAeHHEM . C NPaKTHYeCKOH TOYKH 3peHHs
OONBIIMHCTBO CITy4aeB NPUHYXACHHS, OTBEYAIOLIUX TPeOOBAHUAM CTATHH, OYAYT HOCHTh
HE3aKOHHBIM XapaKTep, B 4aCTHOCTH MOTOMY, YTO OHH CBSI3aHBI C YIpO30ii CHIIOH HIH ee
NpUMEHEHMA B Hapyenne YcraBa Opranusaunn O6bennnenHbix Haumid, uiu notoMy, 4To OHM
CBsI3aHbI C BMELIATENBbCTBOM, T.€. NPHHYAHTENbHBIM BMELLIATENLCTBOM B JI€/1a IPYrOro
rocynapctsa. TakoB Takke ciy4ail koHTpMep. OHHM MOTYT HOCHTb PUHYIHTEbHBII XapakTep,
OJIHAKO, KaK YKa3bIBaeTCA B CTaThe 49, X PyHKUMA 3aK/II0YAETCs B TOM, YTOOBI 3aCTaBHTh
rocyaapCTBO-HAapYIIMTENb BBIOIHHTD 0053aTeNbCTBA B OTHOLIEHHH NPEKPALIEHHS AEAHUA U
NPENOCTaBJICHMS penapauuy rocy1apcTBy, MPUHUMAIOLIEMY KOHTPMEPbI, He 3aCTaBIIAs 3TO
rocynapcTBO HapyIaTh 06S3aTeNLCTBA MO OTHOLIEHHIO K TPETHHM rocysapcTam >, Bmecre ¢
TEM, IPUHYKAEHHE MOXET MPHHUMATL H Apyrue GOPMBI, HampUMep NpencTasiis coboit
CCpb%HQG'GKOQOMH‘{eCKOE IABJICHHE, PH YCIOBUH, YTO OHO HAINPaBJIEHO HA JIMILIEHHE
IPUHYKA3EMOro roCy1apcTBa Kakoi-J1M60 BO3MOXHOCTH BBINIOJIHUTh HAPYLIEHHOE
00s3aTensCTBO.

32 p_Reuter, Introduction au droit des traites 3" edn.) (Paris, Presse Universitaire de France,

1995), pp. 159-161, paras. 271-274.

320 Cwm. crarsio 49 (2) n KOMMeHTapHwi.
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4)  TlpupasHuBaHMe NPUHYXAEHHS K GOPC-MaKOPHBIM OGCTOATENLCTBAM O3HAYAET, YTO B
OONBLUIMHCTBE CiTy4aeB, K KOTOPBIM PYMEHHMMA CTaThbs 18, OTBETCTBEHHOCTh MPHHYXAAEMOTO
rocyzaapcTsa OyneT UCKIIOYaThCA NO OTHOIIEHHIO K NIOTEPNEBIIEMY TPETHEMY FOCYAAPCTBY.
JTO HaXOJUT CBOE OTpPakeHHE BO Ppa3ze "ecnu Obl He NPUHYXAEHHE" B MOAIYHKTE a) CTaThH 18.
ITpuny>xneHue, npupaBHUBaEMOE K GOPC-MaKOPHOMY OOCTOATENLCTBY, MOXKET ObITh NPHUUHOI
TOrO, NOYeMy NMPOTUBONPABHOCTD AESTHUA UCKIIOYAeTCA 110 OTHOLIEHHIO K MPHHY)XAaEMOMY
rocynapctsy. MIMEHHO MO3TOMY B Ha4aJIbHOM TOJIOKEHUH JTAHHOM CTaTbH A€HUE HE HOCHUT
Ha3BaHHUs MEXITyHapOAHO-TIPOTHBONPABHOIO, KaK 3TO Aenaercs B cTaTbix 16 u 17, roe Hukakue
COMOCTaBUMBbIE 0OCTOATENBCTBA HE HCKIIOHAIOT NPOTHBONPAaBHOCTH NESHUA rOCYAapCTBa,
KOTOpO€ HaXOMWUTCA MO KOHTPOJIEM MJIM KOTOPOMY OKa3bIBaeTcs noMoub. Bmecre ¢ Tem, He
CYIECTBYET NPHYUHBI TOrO, 1o4eMy Obl MPOTHBONPABHOCTb TAKOIO AESIHUA HE UCKIIFOYAach 110
OTHOLIEHHMIO K NPHHYXXAAOUIEMy rocynapcrsy. HanmpoTHs, ecim npuHyXIaroumee rocyaapCcTeo
HE MOJXKET HECTH OTBETCTBEHHOCTD 33 COOTBETCTBYIOLIUE AEAHHUA, NOTEPNEBIIEE MNOCYAAPCTBO
MOXET He MOJY4UTh HUKaKOH KOMIEHCALUH.

5) Eme onHum TpeGoBaHHEM It BOSHMKHOBEHHA OTBETCTBEHHOCTH IO CMBICITY CTAaThH 18
SIBJIAETCA TO, YTO NPHUHYXXAAIOLIEe rOCyAapCTBO AOJDKHO 3HaTh 00 06CTOATENBCTBAX, KOTOPBIE,
ecny Obl He MPHHYXAEHHE, MOBJIeKIN Obl 33 COO0H MPOTHBONPABHOCTH NMOBEAEHHUA
npuHyxaaemMoro rocynapcrea. Ccbuika Ha "obcTosTenscrsa” B moanyHkre b) noHuMaercs
CKOpee KaK CChUIKa Ha (GaKTHYECKYHO CHTYALIHIO, HEXXENH KaK Ha MHEHHE MTPUHYXKIAIOLIEro
FOCYZAapCTBa OTHOCHTENILHO 3aKOHHOCTH AEAHHMA. DTOT MOMEHT NOACHAeTCA (pasoit
"obcTosTenscTBa 3TOrO AesiHus". Takum 06pa3oM, XOTA He3HAHHE 3aKOHA He 0CBOOOXKIAET OT
OTBETCTBEHHOCTH, HE3HaHHE (PAKTOB HMEET CYLIECTBEHHOE 3Ha4Y€HHE MPU ONPEAETIEHHU
OTBETCTBEHHOCTH NMPHHYXAAIOUErO roCyAapCTBa.

6) TocymapcTBO, KOTOPOE NOCPEACTBOM NPHHYXACHHUA YMBIULIEHHO COAEHCTBYET
HapYIIEHHIO 00s3aTeNbCTB APYTrOro rocyAapCTBa Mo OTHOLIEHHIO K TPETbeMY IOCyaapCTBY,
OyneTr HeCTH OTBETCTBEHHOCTH IO OTHOLIEHHUIO K TPETHEMY MOCYAAPCTBY 3a MOCIEACTBUA,
HE3aBMCHUMO OT TOT'0, CBS3aHO JIH NPHHYXAAOLIEe FTOCYAAPCTBO COOTBETCTBYIOIIUM
06s3aTensCcTBOM. B npoTHBHOM cilydae noTepreBilee rocyaapcTBo OyaeT noTeHUHaNbHO
JIMIIEHO BO3MOXKHOCTH MNMOJy4eHHA KaKOii-11ub0 KOMIEHCaLUMH B CWIY TOTO, YTO rOCYAapCTBO-
HCIIOJIHUTEIIb MOXKET COCAaThCA Ha BOSHMKHOBEHHE GOpC-MaxKopa B KauecTBe 0OCTOATENbCTBA,
HCKJTIOYAIOLIEro MPOTHBONPaBHOCTb, TakuM 00pa3oM, crares 18 oTnuuaercs ot crateu 16 u 17
TEM, 4YTO OHA He JIOITyCKaeT OCBOOOMIEHHA OT OTBETCTBEHHOCTH 32 A€AHHE NPUHYKAAEMOTO
rocyapcrsa B 00CTOATENbCTBAX, KOra NPHHY>KAAIOLIEE rOCyJapCTBO CaMO HE CBA3aHO
COOTBECTCTBYOLIHUM 0bs3aTensCcTBOM.

7) TocymapcTBeHHas MpakTHKa CIYXKHT MOJAEPXKKOM TOrO MPUHLHUIA, YTO rOCYAAPCTBO HECET
OTBETCTBEHHOCTD 32 MEXXIYHapOAHO-IIPOTUBONPABHOE ASATHUE APYrOro rocy1apcraa, B
OTHOILEHUH KOTOPOTO OHO OCYILIECTBJIAET NPUHYXIeHHE. B pymsincko-amepuxanckom oene
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nperensus npaBuTenscTBa CoenuHeHHbIX IIITaTOB B OTHOIEHHH YHUYTOXEHHUS 3aMacoB HepTH
M IPYrux 06beKTOB, HAXOAMBUIMXCS BO BIAI€HHH aMEPHKAHCKOM KOMMNAHHUH, 110 MIPHKA3Y
PYMBIHCKOIO NpaBHTENBCTBA BO BPEMS [1EPBOA MHPOBOH BOJiHbBI, ObliIa IEPBOHAYANBHO
afipecoBaHa NMPaBUTENLCTBY BemukoOpuranuu. B nepuos yHHUYTOXEHHS BbIIEYKA3aHHBIX
06bexTOB PyMbIHHA HAXONHIIACH B COCTOAHMH BOMHBI ¢ [epMaHueli, KOTOpas roToBUNa
BTOpaKeHHe B 3Ty cTpaHy, u Coenunennsie IlltaTel yrBepxkaany, yro Benukobpuranus
“3acTaBMNIA" PYMBIHCKHE BJIaCTH NMPHHATb COOTBETCTBYIOLIKE Mepbl. B 060CcHOBaHHeE CBOEH
nperen3uu npasurenscTBo Coenunennbix IITaToB yTBEpXaao, 4To 0GCTOATENLCTBA JAHHOTO
Aena BCKPBUIM "CHTYaLMIO, KOTZd CHJIbHAS BOIOIAs CTPaHa B COGCTBEHHBIX HHTEPECAX,
BBITEKAIOWMX M3 0G0POHHLIX NoTpebHOCTEl Ha MOpe, 3acTaBuna Gonee c1aboro Col3HMKa
COrJIACHTBHCA Ha OCYLIECTBJIEHHE OTIEPALIH, KOTOPYIO OHa NPOBEJIa HA TEPPUTOPHUH 3TOTO
coto3nmka" 2, IpasurenncTBo BenmkobpuraHuu OTpULIANIO CBOKO OTBETCTBEHHOCTD,
yTBEpXKIas, YTO €ro BiHAHHE Ha NOBEAECHHE BIacTeH PyMbiHun "HHKkOoeM 06pa3oM He BLIXOAMIO
3a paMKH MpPEANIOXKEHHS U PEKOMEHIALMH, KaK 3TO HMEET MECTO MEXIY [PaBHTEILCTBaMH,
CBA3aHHBIMM 061MM aenoM" 22, PasHornacus Mexny npasurenbcrBamu CoenunenHbix 1llraTos
1 BenukoGpuranuy 3aKumoyantch He B OTBETCTBEHHOCTH OJHOTO TOCYZIapCTBa 3a OBENEHHE
ApYroro roCcynapcraa, KOTOpPO€ NOJABEPIIOCh NPHHYKAEHHIO, a CKOpee B CYIECTBOBAHHU
"NaBleHus" B KOHKPETHBIX OGCTOATENLCTBAX NAHHOIO feNa >,

Crarbn 19
HeficTBHE HACTOSIEH rIaABbI
Hacrosmas rnaBa He 3aTparuBaeT MeXAyHapOLHOM OTBETCTBEHHOCTH, Ha

OCHOBaHHMH APYTHX MOJIOXEHHH ITHX CTaTe, NOCYapCcTBa, KOTOPOE COBEpILAET
COOTBETCTBYIOIIEE AEAHHE, HU MOOOro Apyroro rocyjapcrsa.

31 Hora noconbersa Coenuuennbx IIItaTos B Jlonnone, 16 ¢pespansa 1925 rona, B

Hackworth, Digest, vol. V, p. 702.
2 Hora MHHHCTEPCTBA HHOCTpPaHHbIX el Bemmkobpuranuu or 5 urons 1928 rona, ibid.,
p. 704.

33 Ipyroii npumep, CBA3aHHDII ¢ NPHHYXICHHEM B JieJie HAPYLIEHUs KOHTPAKTHBIX
06s13aTensCTB B 06CTOATENbCTBAX, PABHOLIGHHBIX OTKa3y B npaBocymuy, cM. C.L. Bouvé,
"Russia's liability in tort for Persia's breach of contract", 4.J.LL., vol. 6 (1912), p. 389.
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KommenTapnii

1) Craresa 19 cnyxur TpeM uensMm. Bo-nepBbIxX, OHa COXpaHsSET OTBETCTBEHHOCTb
rocyapcTBa, COBEPLIMBIIErO MEXIYHAPOAHO-IIPOTUBOIIPABHOE AEAHHE, MyCTh JaXe NPH
CONEHCTBHMH MJIM NIOMOILLH, TOJX PYKOBOACTBOM H KOHTPOJIEM HJIH IO NPHHY>KAEHHIO CO CTOPOHBI
apyroro rocyaapcrsa. OHa MpU3HAeT, YTO NPUCBOEHHE MEXIYHAPOIHOH OTBETCTBEHHOCTH
rocyaapcTBy, NPEAOCTaBIAIOEMY TOMOIIlb, OCYLIECTBIIAIOIEMY PYKOBOACTBO HIIH
TIPUHY)XJEHHE, HE HCKJIIOYAET OTBETCTBEHHOCTH rOCYAapCTBa, KOTOPOMY NPEAOCTaBIIsIACh
TIOMOIIb ¥ B OTHOLIEHHH KOTOPOTO OCYIECTBIIIIOCh PYKOBOACTBO MJIH IPHHYKAEHHE.

2)  BO-BTOpBIX, 3Ta CTaThs NOSCHSET, YTO NONOXeEHUs rMaBs IV He HaHoCAT yimep6a mobomy
APyromMy OCHOBaHMIO AJIsl yCTAHOBJIEHHS OTBETCTBEHHOCTH rOCYAapCTBa, MPEAOCTaBIsIOUIErO
NOMOIIb, OCYIIECTBISIOMEMY PYKOBOACTBO HJIH NPHUHY>KAEHHE, B COOTBETCTBHH C JTIOOLIMH
MOJIOXEHMUSIMH MEXIYHAPOIHOIO NPaBa, ONPEAEIAIOIMMI KOHKPETHOE TI0BEIeHHE B KAYECTBE
npoTuBonpasHOro. ®pasa "Ha OCHOBAHHMH JPYTHX NMOJIOXKEHHI 3THX CTAaTeR" CITYXHUT CCBLIKOM,
B YaCTHOCTH Ha CTaThio 23 (opc-Maxop), KOTOpast MOXET 3aTParuBaTh BONPOC 06
OTBETCTBEHHOCTH. JTa ¢pasa Takxke obpaiaer BHUMaHHE Ha TOT PaKT, YTO APYrHe MOJIOKEHHS
NPOEKTOB CTATEH MOTYT MMETh OTHOLIEHHE K FOCYAapCTBY, COBEPIUAIOILEMY COOTBETCTBYIOLIEE
AesiHue, U 4TO rnasa [V HukouM 06pa3soM He HCKIIFOYAET BOMPOC O €ro OTBETCTBEHHOCTH B 3TOMH
CBSA3U.

3)  B-Tperbux, cTaTha 19 cOXpaHAeT OTBETCTBEHHOCTH "MOGOro APyroro rocyaapcrsa”,
KOTOPOMY MEXIYHAPOAHO-IIPOTHBONPABHOE JEAHHE MOXKET ObITh IPHIIUCAHO B COOTBETCTBHH C
APYTUMH MOJIOXKEHHUAMH CTaTeH.

4)  Takum obpaszom, cTaTba 19 uMeeT Henbio H3bexars OGOro 06PaTHOro BHIBOAA B
OTHOILIEHHH OTBETCTBEHHOCTH, KOTOPasi MOXKET BBITEKATh U3 NEPBHUYHBIX HOPM, HCKIHOHYAIOHX
HEKOTOpbIe HOPMBI MOMOIIH, WIIH H3 AEAHHH, HHBIM 06pa30oM MPUIHCHIBAEMBIX TIOGOMY
rocyzapcTBy B cCOOTBeTCTBUHM C rnaBoii II. JlaHHas CTaThs OXBAaTBIBAET KaK BOBJIEYEHHOE
roCcynapCTBo, Tak M roCyapCTBO-HCIONHUTENb. B 3T0li cTarbe sCHO yxa3biBaeTcs, uTo rnasa [V
KacaeTCs JUIIb TeX CHTYALMH, IPH KOTOPBIX AeHHE, KOTOPOE JIEXHUT B OCHOBE
MPOTHBOIIPABHOTO NMOBEAEHMUA, NIPEACTaBIAET COOOi fAesiHue, COBEPIIEHHOE OTHUM
rocynapcTeoM, a He ApyruM. Eciu o6a rocynapcTsa COBepLIAIOT AaHHOE AESHHE, TO B 3TOM
Clly4ae CMTyaLlus NOANanaeT noj chepy AeHCTBUA MOJNOKEHHIA O COYYACTHUKAX, O KOTOPBIX
roBopurcs B riase I
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T'naBa V

O6cToaTeNbCTBA, HCKII0YAIOMHE NPOTHBONPABHOCTH

1) B rnase V chopMymupoBaHsl mIECTE OOCTOATENBCTB, HCKIIOYAIOWKX NPOTHBONPABHOCTD
NOBE/ICHHs, KOTOPOE B IPOTHBHOM Cly4ae He COOTBETCTBOBAJIO Obl MEXIyHAPOIHO-TIPaBOBBIM
0653aTeNbCTBaM COOTBETCTBYIOLIErO rocyaapcrsa. Hanuune B KOHKPETHOM Ciiyyae
006s13aTeNbCTBa, HCKIIIOYAIOLIEro MPOTHBONPABHOCTbL B COOTBETCTBHH C AAHHOM rNIaBO, CIyXHT
3alUTOM OT BrIoJIHE 060CHOBaHHOI B M0O0# MHOM CHTYalIMH CCHUIKM HAa HApyLIEHHE
MEXIyHapOOHO-NPaBOBOro 00s3aTenbcTBa. TakMMH IECTBIO OOCTOATENILCTBAMH SBJISIOTCS
cornacue (crarbs 20), camooBopoHna (crates 21), koHTpMepEI (CTaThbs 22), Hopc-Maxop
(cratesa 23), 6encrBue (crares 24) U cocTosHUe HeoOxoauMOCTH (cTaths 25). B craTee 26 yeTko
OrOBapHBAETCH HEBO3MOXHOCTb ONMUPATLCA HH Ha OMHO U3 3THX OOCTOATENLCTB, €CIIH 3TO
npuBeno Obl K HAPYLICHHIO HMIIEPATHBHOH HOPMBI O6LIEr0 MEKAYHAPOAHOIO Npasa.

B craTbe 27 paccMaTpHBAIOTCS HEKOTOPBIE MOCEACTBUA CChUIOK HA OQHO M3 3THX
06CTOATENBCTB.

2) B pycne momxona, MPUHATOrO B paMKax HaCTOSIIMX CTaTei, H3JIOXKEHHbIE B rnase V
o6cToATENBCTBA, HCKITIOYAKOIIME TPOTHBONIPABHOCTDb, HOCAT 001ee npuMeneHue. Ecnu He
NPENyCMOTPEHO HHOE >?, OHM NpUMEHAIOTCA K TI0GOMY MEXAYHapOAHO-NIPOTUBONPABHOMY
NESHMIO HE3ABHCHMO OT TOTO, 3aTParvBaeT JId OHO HapyLIEHHe roCyaapCTBOM KaKoro-jinbo
obs3aTensCTBa M0 HOPME O6IIEro MEXAYHAPOLHOrO MPaBa, AOrOBOPY, OMHOCTOPOHHEMY aKTy
uiu moboMy apyrom MCTOYHHKY. OHH He aHHYJMPYIOT U He MPEKPALAIOT 00513aTeNbCTB,
BMECTO 3TOrO OHH ONPaBALIBAIOT HJIK M3BHHSAIOT UX HEHCIIONHEHHE, TTOKA TaKOE 0OCTOATENLCTBO
coxpansercs. I1o 6bu10 noguepkHyTo MexayHapoaHsiM CynoMm B aeiie o npoekne
TI'abuuxoso-Haovmapow. BeHrpus nbiTajnach nokasarb, YTO IPOTHBOMPABHOCTh €€ PELICHHUS
NPEeKpaTHTL paboTy MO CTPOUTENLCTBY 00bEKTa B HapyLIECHHE ee 00A3aTENbCTB HA OCHOBAHUH
Horosopa 1977 rona ucino4aercs cocrosiueM Heobxoaumoctu. IIpu paccMOTpeHHH 3TOrO
3asaBieHus Benrpuu Cyn 3asBui:

"CocrossHue HeoOXOAMMOCTH, Ha KOTOpoe ccbutaercs BeHrpus, naxe ecnu Obl ero
HayuyHe OblIO YCTaHOBJIEHO, HE MO3BOJMJIO OBl CAeNaTh BIBOA O TOM, YTO ... OHA
JIeHCTBOBaJIa B COOTBETCTBHH C ee obs3arenbcrsamu o JJorosopy 1977 roaa uiam 4ro OHH
TIepecTaiy HOCUTD sl Hee 00s3aTenbHeli Xapakrep. OHa mo3Bosinia Obl TOJILKO
YTBEPXKIaTh, YTO B CIOXHUBIIMXCS obcTosTenbcTBax Benrpus He Gyner HecTn

MEKIYHAPOTHOM OTBETCTBEHHOCTH 33 CBOM JieiCcTBHA" 2,

324 Hanpumep, norosopom 06 o6paTHOM, KOTOpBbIii ABJsICA Obl lex specialis B cooTBETCTBHH

CO cTaThbel 55.

35 Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7, at p. 39,

para. 48.
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Takum 06pa3om, JOMKHO NPOBOAUTHCA Pa3IMUHE MEKAY ACHCTBHEM OOGCTOATENBCTB,
HCKJIIOYAIOIHX MPOTHBONPABHOCTD, U NPEKpaleHHeM caMoro obs3arenscrea. OOcrosTenbcTBa
B rjase V npencrasisioT coboii ckopee opyaHe 3allMThl, HeXenu HananeHus. Kax ormerun
duTuMOpHC, KOTAa BCTYNAET B CHIIY OQHO U3 OOCTOSTENBCTB, HCKIHOYAIOLINX
NPOTUBONPABHOCTD, "HEUCNONIHEHHE ABJISETCA HE TOJNBKO ONMPaBAaHHBIM, HO M BbICTYNAET B
Ka4eCTBE MPEANnOChUIKH K BO3OOHOBIEHHIO HCTIOJIHEHHSA, KaK TONBKO HCYE3HYT (aKTOpBI,
BBISLIBAIONIME HEHCIIONHEHHE H ONPaBALIBAIOIIHE HEBBINONHEHHE ero... " 26,

3) Tono6Hoe pasnuyMe YETKO MPOCIEKHBAETCA B PELICHUAX MEKIYHAPOXHBIX TPUOYHANIOB.
ITo meny o cynue "Petin6oy Yoppuop" Cyn nocuuran HeOOXORMMBIM IIPUMEHSTh KaK HOPMBI
npaBa MEXAYHaPOAHBIX JOTOBOPOB, Tak H HOPMBI NPaBa OTBETCTBEHHOCTH rOCYAapCTBa:
NIepBbI€ LIS PELICHMS BONPOCa O TOM, COXPAHAN JIi JOTOBOP CBOK) CHITY, @ BTOpbI€ - UIst
pelIeHus BONpoca O TOM, K KaKHM MOCIEACTBHUAM JOJKHO NPHBORKTD HAapyLIEHHE AOrOBOPa,
COXPaHSIOIIErO CBOKO CHITy, BKJIIOUAs BOIPOC O TOM, HCKITIOYAETCA I TPOTHBONPABHOCTD
COOTBETCTBYIOMIEro nosenenus > . B nene I abuuxoso-Haovmapow Cyn oTMETUN ClenyioLee:

"axe ecnu Oyaer yCTaHOBJIEHO HAaNWYHE COCTOSIHMS HEOOXOMMMOCTH, OHO He ABISETCS
OCHOBaHMEM IUIs MPEKpalleHus Aoropopa. Ha 3T0 00CTOATENBCTBO MOXKHO CCBLIATHCA
TOJBKO AJ1si OCBOOOXKAEHHS OT OTBETCTBEHHOCTH FOCYAAPCTBa, KOTOPOE HE BBLITIOIHHIIO
norosop. [daxe B cirydae ero 060CHOBAHHOCTH OHO He NpPeKpaLiaeT JOroBopa; AOroBop
MOJXET He HMETb CHJIbI B TEYEHHE BCErO TOTO BPEMEHH, I0KA COXPAHSAETCH COCTOAHUE
HEOOXOAUMOCTH; OH MOXET ObITh 6e31eHCTBYIOIMM, HO MO-NPEXHEMY CYLLIECTBOBATb,
€CJIH, KOHEYHO, CTOPOHBI He IPEKPATAT ero o odoroaHoMy cornacuio. Kak Tonbko
COCTOSIHME HEOOXOMMMOCTH NMpeKpalllaeTcs, BHOBb BO3HUKAET O0A3aHHOCTD BLINOJHATD
JIOrOBOPHEIE 06s3aTenbcTBa" 2,

4)  Xorts onHu Te xe (akTuyeckue 06CTOATENLCTBA MOTYT, K IIPUMEPY, NPHBOAMTL K (opc-
MaXXOPHOH CHTyalUHH B COOTBETCTBHH CO CTaTheit 23 U K MocienyioLei HeBO3MOXHOCTH
HCTIONIHEHHUS B COOTBETCTBUH CO CTaThell 61 BeHCko# KOHBEHLIMH O NpaBe MEXAYHAPOMHBIX

326 PutumopHc, "HeTBepTrlit NOKIAN N0 NPaBy MEXAYHAPOAHBIX AOMOBOPOB",

Yearbook... 1959, vol. 11, p. 41.

327 Tleno Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at
pp. 251-252, para. 75.

8 1CJ Reports 1997, p. 7, at p. 63, para. 101; cm. Taxoke p. 38, para. 47.
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IOTOBOPOB™>”, NIBE 3TH CHTYALMH Pa3NUYHBIL. DopC-MaKOp ONpPaBALIBAET HEUCIIONHEHHE
00643aTeNLCTBA IO TEX MOp, MOKA TAKOE OOCTOATENBCTBO CYLIECTBYET, MOCIEAYIOIIas
HEBO3MOXHOCTb ONPaBALIBAET NPEKPAILEHHE JOrOBOPa HITH €r0 NPUOCTAHOBJIEHHE B
COOTBETCTBHH C YCJIOBHSMH, MPEOyCMOTPEHHBIMU B cTaThe 61. IlepBbiii neficTByer B
OTHOLIEHHH KOHKPETHOTO 00s3aTe/IbCTBA, MOCAENHAN - B OTHOLIEHHH JOTOBOPA, KOTOPbIit
SIBJIAETCS. KICTOYHUKOM 3TOro obsa3arenpcTBa. Pasnuuaercs He TONbKO cdepa NPUMEHEHHS ITUX
ABYX NOKTPHH, HO M NOPANOK HUX NpUMEHEeHHA. DOpC-Makop H3BHHSAET HEBLIIOJHEHHE B
T€4€HHE KAKOTr0o-TO BPEMEHH, OHAKO IOrOBOP IPH 3TOM HE NPEKPALLAETCA ABTOMAaTHYECKH B
CHJy MOCAEAYIOUIEH HEBO3MOXHOCTH: IS 3TOrO XOT Obl OHA U3 CTOPOH AOJIKHA NMPUHATD
pellleHHe O ero NpeKpallleHUH.

5)  Konuenuus o6CTOATENLCTB, HCKIIOYAIOMIMX IPOTHBONIPABHOCTD, YXOAMT CBOMMH KOPHSMH
B ziearenbHocTh IloaroroBurensbHoro koMurera k I'aarckoii kongpepenuuu 1930 roga. B uucne
CBOMX MONOXEHU AN 06CYXAEHH ~ OH NpHBeN NBa "OB6CTOATENLCTBA, MPU KOTOPBIX
roCcyAapCcTBa MOTYT OTKAa3aThCsl OT CBOEH OTBETCTBEHHOCTH", 2 MMEHHO. CaMO00OpOHY H
penpeccanuu’> . OH CYMTAN, 4TO OGBEM OTBETCTBEHHOCTH FOCYAPCTBA B KOHTEKCTE
JUMIOMAaTHYECKOM 3a1HThI MOXXET TaK)Ke 3aBHCETh OT "BbI3bIBAIOLLErO NOBEAEHMs"
norepnesuiero (Ionoxenue ansa obcyxaenns Ne 19) U 4To rocyaapcTBo He MOXKET HECTH
OTBETCTBEHHOCTH 32 ylepO, HaHECEHHBIH ero BOOPY>KEHHbIMH CHJIaMH "B XOJ€ NONABJICHHUA
BOCCTaHUsI, MsATEXa UM HHBIX 6ecnopanxos” ([Tonoxenue ans o6cyxnenus Ne 21). Onxako
3TH BONPOCH! TaK M HE HALIIM CBOETO OKOHYATENbHOIO pPa3peLieHus.

6) Kareropus o6cTOATENBCTB, HCKIIOYAIOMMX NPOTHBONPABHOCTD, ObLia paspaboTana
Komuccueit MexxayHapoaHOro npasa B ee paboTe Mo MeXAYHAPOAHONH OTBETCTBEHHOCTH 3a
yiep6 HHOCTPaHLAM 2 ¥ BBIMONHEHHE MEIyHAaPOIHBIX 10roBopos >, Torna Bornpoc 06

3 BeHckast KOHBEHLUS O NPABE MEXIYHAPOAHBIX norosopos, United Nations, Treaty Series

vol. 1155, p. 331.

30 Yearbook... 1956, vol. 11, pp. 223-225.
31 Ibid, pp. 224-225. Bompocsi, MOpoXkaaeMle Kiiay3yioit KankBo U HcuepriaHieM
BHYTPEHHHX CPEJICTB NPABOBOM 3aLIMTHI, PACCMATPHBAJIUCh B TOM € pasjiene.

32 Yearbook... 1958, vol. 1I, p. 72. O6cyxneHue obcrosTenscts I'apcueit AManopom cm. ero
"IlepseIit fokaan 06 oTBETCTBEHHOCTH rocynapcrts", Yearbook... 1956, vol. 11, pp. 203-209, u
ero "Tpernit noxnan 06 oTBeTCTBEHHOCTH rocyaapcts” Yearbook... 1958, vol. 11, pp. 50-55.

333 PDurumMopuc, "HeTBepThlit NOKIJIAK MO MPaBy MEXAYHAPOAHBIX JOMOBOPOB",
Yearbook... 1959, vol. 11, pp. 44-47, a ero komMeHTapwii cM. ibid., pp. 63-74.
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06CTOATENBCTBAX, U3BHHAIOLIMX HEBBINONHEHHE MEXIYHAPOOHBIX JOTOBOPOB, HE ObLI BIIIIOHEH
B BeHCKYI0 KOHBEHLIHIO O [IPABE MEXITYHAPOIHBIX IOrOBOPOB .. OH OTHOCHTCA K MPaBy
OTBETCTBEHHOCTH I'OCYIapCTB.

7)  O6cToATENBCTBA, HCKITIOYAOIHE IPOTHBONPABHOCTD, CIIEAYET OTJIHYATh OT APYTHX
NPHYHUH, N0 KOTOPHIM rOCYAapPCTBY MOJXKET ObITh pa3pelIeHo H3bexaTs OTBETCTBEHHOCTH. OHM
He MMEIOT HH4ero obLero ¢ BONMPOCaMy KOMIIETEHIMH CyAa M TpUOyHana pacCMaTpHBaTh
CNOP MJIH JOIYyCTUMOCTb HCKOBOTO 3asBieHHs. MIx He0OXOAMMO OTIHYATL OT HEOOXOAUMBIX
yCJIOBHIA O6A3aTENBCTBA, T.€. JNEMEHTOB, KOTOPbIE AOJDKHEI CYLIECTBOBATH AJIS TOrO, YTOOBI
BOIpPOC O NPOTHUBONPABHOCTH MOT BO3HHKHYTh BOOOIIE, H KOTOPbIE B NIPHHLIHIIE
NpeayCMaTpUBAIOTCS CAMHUM 3THM 0053aTeIbCTBOM. B naHHOM CMbICHIE 0OCTOATENLCTBA,
UCKJTIOYAIOLIHE IPOTHBOIPABHOCTh, MOXKHO CPABHHTD C BO3PA’KEHHSIMHU TIO UCKY WIIH
ONpaBAaHUAMM 1O BHYTPHIOCYJapCTBEHHOMY IPaBY, U ONMCaHHbIE B riaBe V o0cTosTenscTBa
NPU3HAIOTCA MHOTHMH NPABOBBLIMU CUCTEMAaMH, 3a4aCTYIO B TEX XK€ d)opmynnponxax”s.

C npyroit cTopoHsl, kakoro-a16o o6iero nogxona k 3TuM 06CTOATENLCTBAM BO BHYTPEHHEM
NpaBe HET, M YCIOBMA H OrpaHHYeHHs npuMeHeHus [ nasbl V 6putH paspaboransl Ha
CaMOCTOATENILHOH OCHOBE.

8)  CraTbu He 3aTParkBaioOT He TOJIbLKO BONMPOCOB IOPHCAMKLMH CYAOB HIH TPHOYHAIOB, HO U
BONpPOCOB JIOKa3bIBaHUA U OpeMeHH Nloka3aTenscTB. B ABycTopoHHeM criope no nosomy
OTBETCTBEHHOCTH rOCyAapcCTB 3a/jaya yCTaHOBJIEHHS OTBETCTBEHHOCTH B IIPHHIIUIIE JIEXHUT Ha
rocyaapcTse, obpaiaroueMcs ¢ TpebosanueM. Korna nmoBenexue, BCTynaiowee B
NPOTHBOPEYHE C MEXIYHAPOLHO-NIPABOBBIM 00A3aTENBCTBOM, MOXET OBITH MIPHCBOEHO
roCy/lapCTBY U rOCyAapCTBO NbITAETCA M30€XaTh CBOEi OTBETCTBEHHOCTH, CChLIASACh Ha
Kakoe-JH60 u3 06CTOATENLCTB 1O raBe V, poNu MEHAIOTCA, U OpeMs peacTaBaeHHs.
N0KAa3aTeNbCTB U1 ONpPaBAaHHUsA WX U3BHHEHUS CBOErO MOBEACHHS JIOKHTCS Ha 3TO
rocynapcteo. Ha npaxrHke yacto 6bIBaeT, 4TO TOJNLKO CaMOMY 3TOMY FOCYAapCTBY MOJHOCTHIO
H3BECTHBI BCe (aKThbl, KOTOPbIE MOTYT H3BHHATb HEBBIMOJHEHHE UM 0053aTENbCTBA.

9) B rnase V yka3aHbl Bce OOCTOATENBCTBA, HCKIIOYAIOLINE POTHBONPABHOCTb, KOTOPbIE
HbIHE TIPH3HAIOTCA TAKOBBIMH NO 06LIEMy MEXAYHAPOIHOMY TpaBy>c. HexoTopsle apyrue
KaHIMIATHI B 3TOT NepeveHs ObUTH UCKIIKYeHbl. Hanpumep, n3baTus, kacarommecs

34 Cwm. cTaThio 73 BeHCKO# KOHBEHLHH O NpaBe MEKAYHAPOAHBIX JOTOBOPOB.

335 Cw. cpasnuTensHsii 0630p C. von Bar, The Common European Law of Torts, vol. 2
(Munich, Beck, 2000), pp. 499-592.

3¢ O nocnencTeusX ycyry6nenus Bpe/ia MOTEPIEBIINM rOCYAPCTBOM WK APYTHM JIALOM
UM 06pa3oBaHHEM CM. CTaThiO 39 M KOMMeHTapuil. OHO He HCKITIOYaeT MPOTHBOMPABHOCTH, HO
YUYHMTBIBAETCA INIPH ONpeneaeHuH pa3MepoB H GOPMBbI BO3MELLEHHS.
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HeucnonHeHus (exceptio inadimpleti contractus), ny4iue pacCMaTpUBATh KaK CreLU(PHIECKYIO
0COGEHHOCTb HEKOTOPBIX B3aHMHLIX WJIH CHHAJIArMATHYECKHX 06A3aTeNLCTB, a He Kak

7
obcroArenscT BO, HCKNTIOYAKOLIICC l'lpO’I‘MBOllpi‘l.l!I‘IOC'l'!:33

. IIpyHLMM, COrIaCHO KOTOPOMY
rOCYapCTBO He AOJKHO M3BJIEKATh BLINOJY H3 CBOErO COOCTBEHHOTO NPOTHUBOIPABHOIO NESHHU,
MOXET MMETh NOCJIEACTBUA B BONIPOCAX OTBETCTBEHHOCTH IOCYIapCTB, HO B NaHHOM Cly4ae
peub ckopee uaeT 06 ob1eM NpyHLIKIE, Y€M O KOHKPETHOM OOCTOATENBCTBE, HCKIIOUAKOLIEM
NPOTHBONPABHOCTL
06pa3oM B KOHTEKCTE JOIyCTHMOCTH MCKOB B MEXIYHaPOAHBIX CyNaX U TpHOyHanax, HO penko

NMPHUMCHIACH HA TIPAKTHKE. Ee He CJIeQyECT BKIIOYaTh B 3TOT TeKC’!‘3 39.

8 Tak naspiBaemas HOOKTPHHA "YHCTBIX PyK" YIIOMHHANACh IIaBHbIM

Cratba 20
Cornacue

KOpunuyecku nefcTBUTENBHOE COrIaCHe rOCYAapCTBa Ha COBEPLIEHHE KOHKPETHOTO
NEeAHMA OPYrHM roCcyapCTBOM HMCKJIIOYAET MPOTHBONPABHOCTD 3TOrO AEAHHS B
OTHOLIEHHH NEPBOro rocyapcTea, B TOH MepE, B KaKOH 3TO JESHHE OCTAaeTCs B Ipefaenax
BBILIEYKa3aHHOIO COrJIACHS.

37 Cp. neno Diversion of Water from the Meuse (Netherlands v. Belgium), 1937 ron, P.C.1J.,
Series A/B, No. 70, p. 4, ocobenHo at pp.50, 77. Cm. Taxxe Ourumopuc, "UersepTriii noxnan
10 NpaBy MEXAYHapORHLIX noroBopos", Yearbook... 1959, vol. 11, pp. 43-47; D.W. Greig,
"Reciprocity, Proportionality and the Law of Treaties", Virginia Journal of International Law,
vol. 34 (1994), p. 295; u xomnaparuBHbIi 0630p cM. G.H. Treitel, Remedies for Breach of
Contract: A Comparative Account (Oxford, Clarendon Press, 1987), pp. 245-317.

B oTHOWIEHNH CBA3M MEXIY U3BATHEM, KaCAIOIMMCS HEUCIIONIHEHHSA, H KOHTPMEPAMH CM. HIXKE,
KOMMeHTapHii k Yactu Tperbeii, rnasa II, nyHkr 5).

38 Cwm., nanpumep, neno Factory at Chorzow, Jurisdiction, 1927, P.C.1.J., Series A, No 9,
p.31; cp. c nenom Gabcikovo-Nagymaros Project, 1.C.J. Reports 1997, p. 7, at p. 67, para. 110.
3 Cm. J.J.A. Salmon, "Des 'mains propres' comme condition de recevabilité des réclamations
internationales”, A.F.D.I, vol. 10 (1964), p. 225, A. Miaja de la Muela, "Le rdle de la condition
des mains propres de la personne lésée dans les réclamations devant les tribunaux
internationaux"”, in Mélanges offerts a Juraj Andrassy (The Hague, Martinus Nijhoff, 1968),

p. 189, u HecornacHoe MHenne cynbu IlIBeGens B nene Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Merits, 1.C.J. Reports 1986,

p. 14, at pp. 392-394.
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KommenTapuii

1) Crarbs 20 oTpaxaeT OCHOBOIIONATaOIIMIT IPHHIIKI COTMIACHS N0 MEXAYHAPOIHOMY MpPaBy
B KOHKpPeTHOM koHTekcTe Yactu I. B coOTBETCTBHM € 3THM NMPHHLMIIOM COTJIaCHE FOCYAapCTBa
Ha OMpeNeseHHOe NOBEAEHHE IPYroro roCyjapCTBa HCKIIIOYaeT IMPOTHBOIPABHOCTb TAKOTO
JesiHUA M0 OTHOLIEHHIO K NPENOCTaBUBLIEMY CBOE COTJIaCHE 'OCYJapCTBY, €CIIH TAKOE COTJIacHe
SIBJIIETCSL NEHCTBUTENLHEIM H B TOH Mepe, B KaKoii NoBeZIeHne 0CTaeTCs B Npeaenax JaHHOTO
corjacus.

2) Ilpenocrasnenue rocynapcTBaMH COTJIACHS Ha AEHCTBYA APYTHX FOCYAapCTB, KOTOpbIE Ge3
TaKOIr0 COracks NPUBOAMIH Obl K HAPYIIEHHIO MEXAYHAPOAHOTO 00S3aTeIbCTBA, BCTPEUAETCH
Ha KaxaoM mary. IIpocTeie npuMephl BINTIOYAIOT B ce0sl TPAH3UT Yepe3 BO3AYLIHOE
NPOCTPaHCTBO MM BHYTPEHHUE BOALI FOCYAaPCTBA, pa3MeleHHe Kakux-nnubo cyx6 Ha ero
TEPPUTOPHH MITH NPOBEACHHE Ha Hel opHIMANbHBIX PaCCIeNOBAHMM HIH N03HaHuit. OmHako
HeO0OXOAUMO MPOBOAHUTE PAa3IHYHE MEXIY COTIACHEM C KaKOii-THO0 KOHKPETHON CHTyalHeH
HIIM KOHKPETHBIM 06pa3oM ReiCTBHIA U COrsIaCHeM B CBSI3H C CAMHM OCHOBOIMOJIAraOL{UM
06s3aTensCTBOM. B cydae IBYCTOPOHHErO JOroBOpa rocyAapcTBa-y4acTHHKH B JTI060€ Bpems
MOTYT IOrOBOPHTBCS PEKPATHUTD MIIH MPHOCTAHOBHUTD JIOFOBOP, B CJIy4ae YEro MPOUCTEKAIOIIME
3 3TOTO JIOroBOpa 06A3aTeNLCTBA Takke GyayT npexpameHs! WK IPHOCTaHOBIeHbl . Ho BHe
BCSIKOH CBSI3M C TAKOH BO3MOXKHOCTBIO I'OCYAapCcTBa BIpaBe He TpeGOBaTh BBINOIHEHHS
kakoro-mu6o 06s13aTenbCTBa, BIATOrO NEpen HUMH B HHAMBHIYaIbHOM MOPSIKE MM BooOwe
NPEAOCTaBUTh Pa3pELUEHHE HA NCHCTBHS, KOTOPbIE (IIPH OTCYTCTBHH TaKOrO pa3peLIeHus) Obliu
6b1 NPOTHBONPaBHBIMY 110 OTHOLIEHHMIO K HUM. B mofo6HbIX Ciiydasx nepBUYHOE 06s3aTeNbCTBO
MPOAOIIXAET NEHCTBOBATL B OTHOLICHUAX MEXAY ABYMSA rOCYAapcTBaMu, Gynyun
NPHOCTAHOBJIEHO JIKIIbL B OTHOINEHHH KOHKPETHOTO CNIy4asi MM AJis LieNieil JaHHOro
KOHKPETHOT'O NOBENEHHS B CHIIY PEAOCTABJIEHHOTO COTJIACHA.

3) Cornacue Ha coBepLIEHHE B HHOM CJTy4ae NPOTHBOTIPABHOIO AEHCTBHS MOXET ObITh
NPENOCTaB/IEHO N'OCYAApCTBOM 3apaHee MM JaXKe B MOMEHT COBEpPLIEHHS TaKOTO JeHCTBUS.
B ornnuue ot 31010 CiTy4aii mpenocTaBIeHHA COrIaCHA YKe MOCIe COBEPLICHUSA NeHUs
ABIAETCS HOPMOIi OTKa3a MM YCTYIIKH, BEOYLIUX K YTPATe NpaBa CChIIAThCS HA
OTBETCTBEHHOCTb. DTOMY IOCBAILEHA CTaThs 45,

4)  C Tem 4TOGBI HCKIIIOYUTD MPOTHBONPABHOCT, COTMIACHE HAa HEMCIIONHEHHE 003aTeNbCTRA
B JAHHOM KOHKDETHOM CJTy4ae I0JDKHO ObITh "topunuyecku neiicrsurensubiM”. Bompoc o
AEACTBUTEIbHOCTH COTJIACHS PEIIAETCH HOPMaMH MEXAYHAPOOHOTO NPaBa, BLIXOMALIHMH 32

30 BeHckasn KOHBEHLHS O npaBse MeXAYHapoaHbIx foropopos, United Nations, Treaty Series,

vol. 1155, p. 331, art. 54 b).
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PaMKH OTBETCTBEHHOCTH rOCYAapCTB. JTO BKIOHAET B cebs Clienylomee: UMEOTCS /M Y areHTa
WY JTHLQ, NPeJOCTABUBLINX COrJIACHE, MOJHOMOYMS eJIaTh 3TO OT MMEHH rocynapcTsa (a eciu
HET, TO 3HAJIO JIM UJIK ROJDKHO ObLIO JIM 3HATD AEHCTBYIOLIEE rOCYAapCTBO 06 OTCYTCTBHH TaKHUX
MOJHOMOYH) JTHOO HE ABMAETCSA JIM COMIACHE HENEHCTBUTENbHBIM, Oyy4H TaHO Mo
TNIPUHYXIEHHIO HIIH B CHITY NeHCTBHA Kakux-mubo apyrux dakxropos™. JleiicTBuTensHO, MOXKET
BCTaTh BOMPOC O TOM, CMOCOGHO /M BOOGLIE roCyAapCTBO NPENOCTABMTh CBOE FOPMIMYECKH
nedcTeuTENnbHOE cornacue. Ccbulka Ha "IOPHIMYECKH AEHCTBHTENbHOE corlacue” B crathe 20
TIOA4YEPKHBAET HEOOXOAUMOCTb PACCMOTPEHHA 3THX BOTIPOCOB B OTIPENETEHHBIX CIyHasX.

5)  Bonpoc o ToM, HMEIOT 11 KaKOe-ITHO0 KOHKPETHOE IMLIO HJIH OPraH MOJHOMOYHS 1aBaTh
coryjacHe B JaHHOM KOHKPETHOM CJIy4ae, HUKAK HE CBSI3aH C BOIIPOCOM O TOM, MOXKHO JIH
NIPHCBOMTH NMOBEJCHKE 3TOTO JIHLA UM OpraHa roCyaapcTBy A uenei rinaesl II. Hanpumep,
BO3HHK CITIOp IO TIOBOJY TOTO, MOXET JIM COIJIaCHE, JAHHOE KaKOH-INOO PerHoOHaNbHOM BIACTHIO,
HCIOJIb30BATHCS B Ka4€CTBE 3aKOHHOTO MPEAJIOra Ui HanmpaBleHHsA HHOCTPAHHBIX BOMCK Ha
TEPPHTOPHIO rOCYAApCTBa, UIIH )K€ TAKOE COrNIaCHe MOXKET ObITb MOJIYyYEHO TONBKO OT
LIEHTPAJIbHBIX BJACTEH U NONOOHbIE BONPOCH! HENL3A PELIHTD, CKa3aB, YTO JeHCTBHA
PETHOHAIbHBIX BJIACTEH MOJUIEKAT NPUCBOEHHIO FOCYAAPCTBY HA OCHOBAHMH CTaThy 474,

B npyrux cnyyasx craBunack rnoj COMHeHHe "3aKOHHOCTB" BACTH, NPENOCTaBMBLIEH COTNIACHE,
HMHorna 3aKOHHOCTb COTNIaCHA OCMIAPUBANACE N0 TOMH MPUYHHE, HTO COTIACHE GBUIO BLIPAXKEHO B
HapyLWeHHe COOTBETCTBYIOLUHX NMOJIOXKEHHH BHYTPUIOCY IaPCTBEHHOTO NpaBa. JTH BOMpPOCHI
3aBHCAT OT HOPM MEXIYHAPOAHOIO NPaBa, KaCaIOMXCA BbIPaXXEHHS BOJIM FOCYAApCTBA, a TAKKE
HOPM BHYTPHMIOCYAapCTBEHHOTO NpaBa, CCbUIKH HAa KOTOPOE B pANE CIy4aeB COAEPKATC B
MEXAYHApOAHOM IpaBe.

6)  Pewenne Bonpoca o TOM, KTO 06J1aAaeT NOMHOMOYHAMH JaBaTh COIIACHE HA OTXOM OT
KaKo#-THOO KOHKPETHOH HOPMBbI, MOXKET 3aBHCETh OT 3TOH HOpMLL. OIHO JENO — AaBaTh
Coryiacue Ha MpOBeAeHHE OOBICKa HA TEPPHTOPHH ITOCONLCTBA, K COBCEM APYTO€ — Ha CO3NAHME
BOEHHOH 6a3bl Ha TEPPUTOPHH rOCYAAPCTBA. Pa3nMyHble AOJDKHOCTHBIE JTMUA MIIH YUPEKICHUs
MOTyYT 00/1a/1aTh TAKMMH TOJTHOMOYMAMH B Pa3/IMYHbIX KOHTEKCTaX B COOTBETCTBHH C
JIOrOBOPEHHOCTSMH, NOCTUIHYTHIMH KaXbIM NOCYJaPCTBOM U OOLUMMH NPUHIMIIAMH
haxTrHeCKMX MM NPE3IOMUPYEMBIX NONHOMOUKHA. Ho B mo6oM ciryuae HeKoTOpbie TpeGoBaHUs
ROJDKHBI ObITh COOMIONEHBI, [/151 TOTO YTOObI COrMACHE MOXHO BbLIO CYHMTATh IOPHIAHYECKH

¥MooCm HanpHMep, BOIIPOC O COrnacuu ABCTpUH Ha aHLIOC B 1938 roay, paccMOTpeHHRIH

Hropubeprckum tpubynanom. TpubyHan He Npu3Han HANMYMSA COracus ABCTPHHM, HAXe€ €CIH
Ob1 OHO 6B1110 JaHO, OHO GBLIO GBI NOJY4EHO MO MPUHYIEHUEM H HE M3BMHSIO AHHEKCHIO.
Cwm. International Military Tribunal for the Trial of German Major War Criminals, judgement of
1 October 1946, reprinted in A.J.LL., vol 41 (1947), p. 172, at pp. 192-194.

3 Sror Crop BO3HHK B CBs3H C HanpasjeHHeM Oenbruiickux Boiick B Pecnybnuky Kowro B
1960 rony. Cwm. S.C.O.R., Fiftheenth Year, 873rd meeting, 13—14 July 1960, oco6enHo
3asBieHue npeacrasurens benbruy, paras. 186188, 209.
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neiicrBuTenbHBIM. Coriacue AOJHKHO ObITb CBOGOIHO NaHHBIM M YETKO YCTAHOBJIEHHBIM.

OHo nowKHO OBbITH REHCTBUTEILHO BLIDAXEHO MOCYZapCTBOM, @ HE MPOCTO IPE3IOMHPOBATHCH,
UCXOJA M3 TOTO, YTO 3TO rocynapcTeo aano 6l cBOE cornacue, ecau 6b1 €ro 06 3TOM NONPOCHIIH.
Cornacue MOXXeT aHHYJIHPOBATbCA B CHITy OIIMOKH, MOLIEHHUYECTBA, MOAKYNA WK
npuHyxaeHua. COOTBETCTBYIOIIMM PYKOBOACTBOM B 3TOH CBA3H CITy>KaT MPHHLMUIIBL,
Kacaromuecs AeACTBUTENLHOCTH COIIaCHS Ha MEXAYHAaPOAHbIE JOTOBOPHI.

7) Tlommmo npuBJieYeHHs BHUMAHHA K MPEANOCHUIKAM AeHCTBUTENBHOTO COrNIaCHS, BKITIOUast
BOIIPOCHI O MOJTHOMOYHAX Ha coryiacue, TpeboBaHUe IOPUAHYECKH AEHCTBUTENBHOTO COrNacHus
CIyXHT eie onHo# uend. OHO yKa3bIBaeT Ha CyIeCTBOBaHHE CIy4aeB, NPH KOTOPBIX
IOPHAMYECKH NEACTBUTENBHOE cornacue Boobile He MoxeT ObITh JaHO. DTOT BOMpPOC
obcyxnaercs B CBA3M CO CTaTheit 26 (cobimoneHHe UMNEPaTUBHLIX HOPM), KOTOPask KACAETCH
Yactu V B nenom’®.

8) IlpuMepbl NaHHOrO rOCyapCTBOM COIJIaCHs, A€NaBLIErO ONpeAeIEHHOE NOBENEeHHE
MpaBOMEPHBIM, BIJIIOHAIOT B cebs paspelieHne KOMHCCHAM M0 PacCAEAOBAHHIO 3aceaTh Ha
TEPPUTOPHH APYroro rocyAapcTBa, OCYILECTBICHUE IOPUCAUKLHH B OTHOLUEHHH HAXOMALIHXCS C
BHU3HUTOM B CTPaHE BOOPYXXEHHBIX CHJI, Onlepanuii o OKa3aHMIO I'yMaHHTapHO# MOMOLIM H
CMAaCaHHIO, & TAKKE apECT HIIH 3aieprkaHue GH3HUECKHX JIML HA TEPPUTOPHH APYTHX
rocynapcts. B nene "Casaprapa" apbutpaxHblii cyn mocuuTan, uro apect Casapkapa He 6bu1
HapyLIeHHEM (PpaHLy3CKOro CyBEepEHHTETa, MOCKONAbKY DpaHLIMA KOCBEHHO COrIaCHIach Ha
3TOT apECT B CHITy TOTO, YTO €€ XaHAaPM NOMOTra GPUTAHCKHUM BJIACTAM NPOM3BECTH apecT .
Tlpu paccMoTpeHnH npuMeHeHns cTaTbi 20 K NOJOOHBIM CITy4asM MOXET ObITh HEOOXOXHMBIM
Y4YMTBIBaTh COOTBETCTBYIOIIYIO NEPBHYHYIO HOpMy. Hampumep, Tonbko riasa
AMIIOMATH4ECKOTO MPENCTaBUTENBCTBA MOXKET COTJIACHTLCA Ha AOCTYN NPHHHUMAIOLIErO
rOCYAapCTBa Ha TEPPUTOPHIO MPENCTABUTENLCTBA .

33 Cwm. kOMMeHTapHii K cratbe 26, MYHKT 6.

34 UNRIAA, vol. X1, p. 243 (1911), at pp. 252-255.

345 Benckas KOHBEHUMS O AUILIOMATHYECKHX cHomreHusix, United Nations, Treaty Series,

vol. 500, p. 95, craresa 22 (1).
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9)  Crarpa 20 xacaercs OTHOLIEHHIT MEXIY ABYMSA COOTBETCTBYIOLIUMH rOCy1apCTBaMH.

B obcrosTenscTBax, korna Tpebyercs cornacie co CTOPOHBI pAZA roCyAapcTB, COriacie ONHOro
H3 HUX He GyJeT HCKIoUaTh NPOTHBONPABHOCTH B OTHOLIEHMM APYTOro rocyaapcrea’ . Kpome
TOTO, NPH CChUIKE Ha COTJIaCHE B Ka4eCTBE OCHOBAHUA, HCIUTIOYAIOLIErO POTHBONPABHOCTS,
HeobxoaumMo GyzneT NpOAEeMOHCTPHPOBATL, YTO COOTBETCTBYIOLIEE TOBEEHUE YMELIAETCs B
npenenax storo cornacus. Cornacue Ha NpoNeT KOMMEPUYECKMX BO3AYLIHBIX CyJOB APYroro
rocyaapcTBa He UCKII0Yaiy Obl IPOTHBONPABHOCTH TAKOrO MPOJIETa BO3MAYUIHBIX CYAOB,
TIEpEBOSSALIMX BOHCKa M BOEHHOE CHapshkeHHe. CornacHe Ha pa3MellleHHE HHOCTPaHHbIX BOHCK
B T€UEHHE KAKOTO-TO BPEMEHH He MCKIIIOYaJIO Obl MPOTHBOMPAaBHOCTH pa3MeILEH st TaKUX BOHCK
cBepX 3TOro BpeMenu™ . Ha 3Ty OrpaHHUeHHs YKa3bBAIOT CI0BA "KOHKPETHOIO eSHHUS" B
cratbe 20, a Taxke GOPMyJIUPOBKA "OCTaeTCs B NMpeAeNax BbllIEyKa3aHHOIO Coraacus".

10) Crarbs 20 npeaycMaTpHBaeT NHLIbL COTNIACHE FOCYAApPCTB Ha MOBENEHHE, KOTOPOE B
NPOTHBHOM CJIyuae MIPUBOAWIIO Obl K HAPYLIEHHIO MEKAYHAPONHOro 0043aTeNbCTBA.
MexnyHapoaHOE NMPaBO MOXET TAKXKE YYUTHIBATh COTJIacHe HErocyaapCTBEHHbIX 0Opa3oBaHui,
TaKMX, KaK KOPNOPaLuy, WK YacTHLIX MU, Bomnpoc o ToM, B kakoil CTeneHd HHBECTOPBI MOTYT
OTMEHHTb ACHCTBHE HOPM O JUIUIOMAaTHYECKOH 3allluTe Ha OCHOBaHMH 3a01aroBpeMeHHOM
IOrOBOPEHHOCTH, JABHO BbI3bIBAJI CIIOPbI, OHAKO B COOTBETCTBMH C BallMHIrToHCKOH
KOHBeHuuelH 1965 rona cornacue HHBeCTOpa Ha apbuTpax B coorBercTBUH ¢ KoHBeHLHMelH uMeeT
CHJTy NPHOCTAHOBJICHHS NpaBa Ha AMIIJIOMATHYECKYIO 3aLIHTY CO CTOPOHBI FOCYAapCTBa
rpaxK[aHCTBa unBecropa . IIpaBa, mpemyCMOTPEHHbIE MEXTYHAPOAHBIMH JOTOBOPAMH O
npaBax 4Yej0BeKa, He MOTYT ObITh aHHYIMPOBaHbI UX GeHedHLHapuaMH, onHaKko cBoOonHOE

346 Cornacue ABCTpHH Ha NpeIAraeMblil TAMOXKEHHBIH coto3 B 1931 roay He uckmouano 6ul
€ro MPOTHUBOMPABHOCTH B OTHOLIEHHH 00A3aTeNbCTBA YBaXKaTh HE3aBHCHMOCTb ABCTPHH,
kotopoe I'epMaHus B3sisa NepeR BCEMH CTOPOHaMU Bepcanbckoro 1orosopa. AHanOrHYHbIM
obpasom, cornacue ['epMaHuM He HCKIIOYANO OBl MPOTHBONPABHOCTH TAMOXXEHHOTO COI032 B
OTHOLIEHNH 0053aTe/IbCTBA MIOJAEPXKUBATh CBOKO MOJHYIO HE3aBUCUMOCTD, BHITEKAIOLIETO JUIS
Asctpun B cuny Cen-XKepmenckoro gorosopa. Cm. Customs Régime between Germany and
Austria, 1931, P.C.LJ., Series A/B, No. 41, p. 37, at pp. 46, 49.

37 HecoGmonenne ycnosus, KOTOPEIM OrOBAapHMBAJIOCh COMIACHE, He 0BA3ATENBHO BBIBOIUT
noseneHue 3a npeaens cornacus. Hanpumep, cornacie Ha nocelmeHue BOOPYKEHHBIMH CHIIaAMH
TEpPUTOPHUH MOCYAAPCTBA MOXET OrOBapHUBaThCA TpeOOBAHHEM IO OIUIATE apEHAHOM TIaThI 32
noJjb30BaHue ycnyraMd. XOTA HEBBIIJIATA TAKOH apeHAHO IIaThl, HECOMHEHHO, ABHIACh Obl
MIPOTUBOIPABHBIM JAE€SHUEM, CIEICTBUEM 3TOIO HE CTAHET NPEBPALLEHHE TAKUX BPEMEHHO
HaXOMALUMXCA B CTPaHE BOOPYXKEHHBIX CHJI B OKKYTaLHOHHYIO apMHIO.

348 Koupenuus 06 yperyIMpoBaHHH MHBECTHIMOHHBIX CIIOPOB MEXIY FOCYNAaPCTBAMH M
rpaxaaHamu apyrux rocyaapcers, Baummnrron, United Nations, 7reaty Series, vol. 575, p. 159,
crates 27 (1).
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COrjlacHe MHAMBHAA MOXET UMETh OTHOLIEHHE K HX npnmeneumo“’. B 3Tux cny4asx
KOHKPETHasi HOpMa MEKAYHapOJHOro NpaBa cama ro cebe JOMyCKaeT Takoe COriacHe U
ompenessieT ero Aeicrtene. B ornuuue ot 310ro B cTarbe 20 H3N0XKEH OO NPHHIMIT
NPHMEHHUTENBHO K OCYIUECTBIIEHHIO NPAB H BBINOIHEHUIO 0043aTENbCTB FOCYAaPCTBAMH.

Crarbs 21
Camoobopona

IIpoTHBONpPaBHOCTL NESHUA FOCYAAPCTBA MCKIIOYAETCS, €CJIM ITO NESHUE ABIAETCH
3aKOHHOH Mepoit caMo0OOpOHBI, IPUHATON B COOTBETCTBHHM ¢ YcTaBoM Opranu3auuu
O6penuHennbix Hauwmii.

KommenrTapnii

1)  CywecrBopanue obmero np1HIMIA CAaMOOBOPOHBI KaK H3BATHS U3 3aMPeTa Ha
TIPUMEHEHUE CUJIBI B MEXYHAPOIAHBIX OTHOIIEHUAX HUKEM HE CTABUTCSH MOJ COMHEHHE.
Crates 51 Yerasa Opranusanvu O6bennHenHbix Hauuii oxpanser "HeoTbememoe npaso”
rocynapcTsa Ha caMoO6OpOHy Mepen JTHLIOM BOOPYXEHHOIO HamaJeHHs M COCTABIIAET YacThb
onpeneneHus 00643aTeNbCTBA BO3AEPKUBATBCA OT YIrPO3bl CUIIOA WM €€ IPUMEHEHHU,
NPeAyCMOTPEHHOro B IyHKTe 4 cTtaTthH 2. Takum 06pa3oM, rocyaapcrso, OCyIECTBIAIONIEE
CBO€ HEOTHEMJIEMOE TIPAaBO HA CaMOOGOPOHY, MPERYCMOTPEHHOE B cTaThe 51 Ycrasa, He
HapyIUaeT, B TOM YHCJIE NaXe NOTEHIMANbHO, MyHKT 4 craTby 27>,

2)  CamoobopoHa MOXET OMNPaBAbIBATb HECOOMIOAEHHE HEKOTOPRIX OOA3aTENBCTE, TIOMHMO
T€X, KOTOphI€ YCTaHABJINBAIOTCS ITYHKTOM 4 CTaThi 2 YCTaBa, NpH YCJIOBHH, YTO TakKoe
HECOONIOACHHE CBA3AHO C HAPYIUEHHEM YKa3aHHOTO MOJIOKEHUs. TpaauumoHHoe
MEXYHapOAHOE NPABO PeLIaJio 3TH NPOOIeMBI IyTEM CO3JaHNUA CAMOCTOSTENIBHOTO NPAaBOBOTO
pexuMa BOMHBI, Onpefie/somero o6beM Npae BOKKLINX U PHOCTAHABJIMBAIOLIEr0 OCHOBHbIE
AOrOBOPbI, AEACTBYIOIIHE B OTHOIIECHHAX MEX/Y BOIOIOLIMMH CTOPOHaMH, NOCIe Havaa
BoiiHBI . B NEPHOA CYIIECTBOBaHHs Y CTaBa OOBABIIEHHSA BOMHBI HOCAT HCKIIOYHTENbHBIHN
XapakTep U BOCHHbIE ACHCTBUA, NPOBO3TIAILAEMbIE B Ka4eCTBE CAaMOOGOPOHBI OHOM MU

M Cm, HanpuMmep, MexayHapOaHBIi NaKT O rpaXcIaHCKHX M MOJIMTHYECKUX mpapax, United

Nations, Treaty Series, vol. 999, p. 171, crateu 7; 8 (3); 14 (1) g); 23 (3).
30 Cp. Legality of the Threat or Use of Nuclear Weapons, I1.C.J., Reports 1996, p. 226, at p.
244, para. 38, p. 263, para. 96, rae NOAYEPKUBAETCSA NPABOMEPHOCTL NPHMEHEHHUSA CHIIbI B
nopsAnKe caMOOOOPOHBI.

31 Cm. Takke A. McNair and A.D. Watts, Legal Effects of War (4th edn.) (Cambridge,
Cambridge University Press, 1966), p. 579.
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ob6ernMu CTOPOHAMH, IPOMCXOIAT MEXIY rOCYAapCTBaMH, KOTOPhIe POPMANBHO HAXOOATCS

"B MUpe" ApYT C ApyroM’ 2. BeHCKas KOHBEHLHA O npaBe MEKAyHapOIHBIX JOrOBOPOB
OCTaBJIAET TaKHE BOMPOCHI ONHOI CTOPOHE, NpeaycMaTpuBas B ctathe 73, uto KoHBEHIHA He
npeapelaeT "H1U OQHOTO U3 BONPOCOB, KOTOPbI€ MOTYT BO3HHKHYTb B OTHOLUEHHH IOTOBOPA. ..
13-32 HA4aNa BOCHHBIX ACHCTBUI MEXAY roCyAapcTBaMu" .

3)  3r0 He 03HayaeT, YTO CaMOOOOPOHA HCKIIIOYAET MPOTHBOMPABHOCTD MOBEAEHHA BO BCEX
CJy4asix WM B OTHOLIEHHH Bcex 00s3aTeNnbeTB. B xauecTBe npuMepOB MOKHO COCNATHCA Ha
MeXIyHapOAHOE r'yMaHHTapHOe Npaso U 00s3aTenscTBa B 06NacTH npaB venoBeka. JKeHesckue
koHBeHIMH 1949 rona u Ilpotokon I 1977 rona paBHbIM 06pa3oM NPUMEHSIOTCS KO BCEM
CTOPOHAM B MEXAYHaPOXHOM BOOPY>KE€HHOM KOH(JIMKTE, U TO k€ CaMOe MOXHO CKa3aTb 00
06LIYHOM MEXIYHAPOIHOM 'YMAaHHTapHOM npase’ . JIOrOBOpHI O MPaBaX YeIoBeka COmepkaT
NONOXKEHHUS, NOMYCKAIOIHE OrpaHHYEHHE CONEPKAINXCA B HUX FapaHTUil BO BpeMs
Ype3BbIYAIHbIX CHTYaLIMii, BKIIOYas MPUHATHE Mep B nopsaake caMoobopoHbl. B oTHOmEHHH
00A3aTeNbLCTB N0 MEXTYHAPOAHOMY I'yMaHUTapHOMY NPaBy ¥ HE AONYCKAIOUIMX OTCTYILIEHH
TNIOJIOXKEHUH B 00JIaCTH MpaB yenoBeka caMooO0poHa He HCKIIIOYAET NPOTHBONPABHOCTH
HOBEAEHUA.

=
4) MexnayHapoanstit Cya B cBOEM KOHCYJIbTaTMBHOM 3aKIIOYeHHH 110 aeny O 3akoHHocmu
Y2pO3bl NPUMEHERUS UNU NPUMEHEHUR A0EPHO20 OPYICUS NaJl HEKOTOPBIE YKa3aHHs 110 ITOMY
sonpocy. OnMH U3 BONpocoB, paccMaTpusasiuuxcs Cynom, 3akioyancs B ToM, Oyner nu
NPUMEHEHHE ANEPHOIO OPYyXHs Hen36exHO Biedb 3a coboit HapyleHHe 0053aTeNnbCTB 10
OXpaHe OKpy>KaroLleil cpesl BBUAY MacIITaOHOCTH M DOJIrOBPEMEHHOCTH yIep6a,
NPUYHHAEMOro TakuM opyxkueMm. Cyn 3asaBui:

"Bornpoc cOCTONT HE B TOM, IPUMEHHMBI HJIH HE NPUMEHHUMBI IOTOBOPBI, KaCAKOLIHECS
OXpaHbl OKPYXaloILeit Cpefibl, BO BpeMsi BOOPY>XEHHOr0 KOH(GJIHKTa, BOIPOC CKOpee
COCTOMT B TOM, SIBJISIIOTCS JIH 110 CBOEMy NpeIHa3HAYeHHUIO O0SA3aTeNIbCTBA, BhITEKAIOLIHE
M3 3THX JOrOBOPOB, 00A3aTeNbCTBAMH NPOABIIATh aOCOIOTHYIO CAEPXKAHHOCTh B XOZI€e

32 B nene Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary

Objection, I1.C.J., Reports 1996, p. 803, HukTO He ocniapuBai, 4ro JJorosop o apyx0de 1955 roga
OCTaBaJICA B CHJI€, HECMOTPSI HA MHOTOYHCJIEHHBIE aKLIMH BOEHHO-MOPCKUX cuJl CoeTMHEHHbIX
IIraros npotus Mpana. B 3Tom nene 06e CTOPOHBI COrNIaCHIIMCh C TEM, YTO TakMe akUuu OynyT
NPaBOMEPHBIMHM B TOH CTEMEHH, B KAKOH MX MOXXHO 000CHOBaTh CaMOODOPOHOI.

3% [IpumeHMTENHHO K HOPMaM MEXAYHAPOIHOTO IyMAHHUTAPHOro npasa Cyx B CBOEM
KOHCYJIbTaTUBHOM 3aKioueHuu no neny Legality of the Threat or Use of Nuclear Weapons,
L.C.J Reports 1996, p. 226, at p. 257, para. 79, 4TO OHH NIPEACTABIIUOT COGO#H "HEPYLINMBIE
NPUHIMITB MEXXAYHapOAHOro obbriHoro npasa”. O B3aHMMOCBA3H MEXAy NpaBaMH 4€JIOBEKa H
ryMaHUTapHEIM NTPaBOM BO BpeMsi BOOPY>KEHHOro KoHGpuHkTa cM. ibid., p. 240, para. 25.
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BOOPYX€HHOro KoH(ukTa. Cyn He CUMTaeT, YTO AOrOBOPHI, O KOTOPBIX HIET Pedb, N0
CBOEMY HaMEPEHHIO MO Obl ObITh HanpaBeHb! Ha TO, YTO6bI IMIIMTB FOCYAAPCTBO
BO3MOXHOCTH OCYLIECTB/IATE CBOE NPABO Ha CaMOOBGOPOHY 10 MEXAYHAPOLHOMY NpPaBy MO
NPHYHHE HAMMYHS Y HEro 00A3aTeNbCTB MO 3alHTe OKpYXKarowei cpensl. TeM He MeHee
roCynapCTsa JOKHbI PUHUMATb BO BHUMAHHE SKOJIOTHUECKIE COOOPaXKEeHHUs IPH OLICHKE
TOTO, 4TO ABJIAETCA HEOOXOAMMBIM U COPa3MEPHBIM, B XOJI€ HAOCTHXKEHUS 3aKOHHBIX
BOCHHBIX LieNeil. JIo/DKHOe NPUHATHE BO BHUMAaHHe COOOpaXkeHuit, CBA3aHHBIX C OXPaHO
OKPY>KaIOLIEH Cpeibl, ABAETCA OOHUM M3 3JIEMEHTOB MPOLIECCA OLIEHKH COOTBETCTBHS TOM
MJIH MHOMH aKLMH MPHHLMNAM HEOGXOAMMOCTH H COpPasMEPHOCTH" .

Tocynapctso, neiicTByroiee B nopsazuke caMooG0POHBI, "MONHOCTHIO CAEPXKHUBAETCA"
MEXIyHapOAHLIM 00:3aTENLCTBOM, €C/TH Takke 0643aTensCcTBo ChOPMUPOBAHO MM
NpeqHa3HAuYeHO AJIs TOro, YTOOBI OHO MPENHA3HAYAIOCh B KA4ECTBE BIIOJIHE ONMPENEIEHHOO
OrpaHH4eHHs JaKe B OTHOLIEHUH roCyAapCTB B BOOPYXKEHHOM KOH(IHKTE ™.

5)  Crares 21 1o CymecTBy HCKIIFOHaeT NPOTHBONPABHOCTh NOBENEHUS FOCYAAPCTBa,
JEHCTBYIOLIEro B OPsAKE CaMOOBOPOHBI, 10 OTHOLIEHHIO K HAlaBLIEMY Ha HErO roCynapCTBY.
OnHako B HEKOTOPBLIX OGCTOATENECTBAX 3TO MOXKET MPUBOAMTH K NOCHEACTBHAM IS TPETHHX
rocynapcTs. B CBOEM KOHCYBTATHBHOM 3aKIIOYEHHH 110 [Ny O 3aKOHHOCHIU Y2pO3bi
NPUMEHEHUS UNU NPUMEHEHUs A0epHo20 opydcus CyL OTMETHIL, 4TO;

"Kax B ciy4ae MpUHLMIIOB ryMaHUTaPHOTO NPaBa, NPUMEHUMbIX BO BPEMS BOOPYXKEHHBIX
KOHGIHKTOB, MEXTYHAPOIHOE NPABO HE OCTABJISET COMHEHHIi OTHOCHTEJIBHO TOTO, YTO
NPUHUMN HEATPATLHOCTH, KakuM Obl HU 6bLIO ero comepixanue, o61anaroimmii
OCHOBOMOJIAralOIUM X2PAKTEPOM, AHANOTUYHEIM XapaKTePy FYMAHUTAPHBIX TIPHHIUIIOB 1
HOPM, NIPUMEHUM (TIOANANAET IO/ COOTBETCTBYIOLIME MONOKEeHUs OpraHu3anuy
O6benunentbx Hanmii) ko BceM MeXayHapOaHbIM BOOPYKEHHbIM KOH(IHKTaM

HE3aBMCHMO OT TOI'0, KaAKHE€ BHIbl OPY>KHA MOTYT ObITh HpHMeHeHbI"J“.

34 I.C.J. Reports 1996, p. 226, at. p. 242. para. 30.

% Cm, Hanpumep, KoHBEHIMIO 0 3anpeieHun BOSHHOrO Wil M0O0ro MHOTro BpaxkaetHoro
HCIIOJIL30BaHUs CPEACTB BO3NEHCTBUA Ha NMPUpOAHyHo cpeny, United Nations, Treaty Series,

vol. 1108, p. 151.

3% LC.J. Reports 1996, p. 226, at p. 261, para. 89.
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Hopma 0 HeHTpabHOCTH OrpaHHYMBAET NOBEAECHHE B OTHOLIEHHH BOKOIOIIENH CTOPOHBI OT
NOBEAEHHA B OTHOLICHHH HEATPaIbHBIX CTOPOH. OIHAKO CYIIECTBOBAaHME COCTOSHUA BOWHBI HE
TIPOXOAHUT GeccaenHO MU HeHTpaIbHBIX rocyaapcTB. Cratbs 21 OCTaBIIsIET OTKPHITHIMH BCE
BOIMPOCEHI O BO3AEHCTBHH MEP, NPHHSATBIX B NOPAIKE CaMOOOOPOHBI, Ha TPETHU rOCYAAPCTBA.

6) Taxum o6pasom, craTbs 21 oTpaxaer o6LIeNPH3HAHHYIO MO3HLMIO, COrJIACHO KOTOPOi
caM0060pOHa UCKITIOYaeT NMPOTHBONPABHOCTb MPHHATHIX AEHCTBUIA B Mpeaenax,
YCTaHaBIMBACMBIX MEXIYHAPOIHBIM npaBoM. [IpH 3TOM caenaHa ccblika Ha Mepbl, "PHHSTHIE
B cooTBETCTBUH ¢ YcTaBoM Opranusanun O6vennnennsrx Hauunit". Kpome Toro, Tepmun
"3aKOHHOI" MOIpPa3yMeBAaET, YTO TaKUe AEHCTBHA AOKHBI COOTBETCTBOBATH O0s3aTENbCTBAM
TIOJIHOM CAEP>KaHHOCTH, TPHMEHHUMBIM B CITy4a€ MEXIYHaPOXHOIO BOOPY>KEHHOTO KOH(IMKTa, a
TaKoke TpeOOBAHUAM COPa3MEPHOCTH U HEOOXOMMMOCTH, MOAPA3yYMEBAEMBIM IIOHATHEM
camMo0b0poHbl. CtaThs 21 nub OTpaXkaeT OCHOBOMONATAOLIMIA IIPUHLMIT LIENEH riaBbl V,
OCTaBJIAA /1A MPUMEHUMBIX NEPBUYHBIX HOPM, O KOTOPBIX TOBOPUTCS B YCTaBe, BOPOCHI
obbeMa U PUMEHEHUA Mep CaMOO0OOPOHBI.

Cratbn 22
KoHTpM™MepbI B CBSA3H ¢ MEKAYHAPOAHO-NPOTHBONPABHLIM JEAHHEM

IIpoTHBONIPaBHOCTL AEAHUA FOCYAAPCTBA, HE COOTBETCTBYIOLIErO MEXIAYHapOIHO-
npaBoOBOMY 0053aTENBLCTBY 3TOrO roCYAapcTBa B OTHOLWIEHHH APYroro rocyAapcrBa,
UCKJTIOYAETCS, €CIIU U B TOM Mepe, B KAKOH 3TO ACAHME ABJIAECTCA KOHTPMEPOH, NPUHATOMN
nocne Moc/ieqHero rocyaapcTea B COOTBETCTBHH ¢ riasoit 11 Yacru Tperbeil.

KommenTapui

1) B HekoTOpbIX O6CTOATENBCTBAX COBEPIIEHHE OHUM FOCYAAPCTBOM MEXAYHAPOIHO-
NPOTHBOINPABHOIO AEAHHUS MOXET OINPaBAbIBaTh NIPHHATHE APYT'HM r'OCYAapCTBOM,
NOTEPNEBILXAM OT 3TOTO JeSHUA, HEHACHILCTBEHHBIX KOHTPMEp, A Toro yrobsl obecrieyntsb
npeKpallieHue aesHus U obuThCs Bo3MeweHus Bpena. B cratee 22 3Ta cutyauus
PacCMaTpPHBAETCA C TOYKH 3pEHUS OOCTOATENBLCTB, HCKIIIOYAIOIWX IPOTHBOIPABHOCTD.

B rnase II YacTu Tperbeit BONpOChl KOHTPMED perynupyroTcs 6onee noapobHo.

2)  Cyne6Hble peleHus, MPakTHKA OCYAapCTB M JOKTPHHA MOATBEPXKAAIOT TEIUC O TOM, UTO
KOHTPMepEI, OTBEYaIoLUe OTNPeReeHHbIM CYLIECTBEHHBIM H MPOLECCYaNIbHbIM YCIOBHSM,
MoryT ObITh NpaBoMEpHBIMU. B nene o npoexme I'abyuxoso-Hadvsmapou MexaynaponHbiit
Cyn siCHO NpU3HAJI, YTO KOHTPMEPBI MOT'YT ONPAaBALIBATL B IPOTUBHOM CJy4Yae IIPOTHBOIIPABHbLIE
AecTBUA, "NPEANPHHATHIE B OTBET HAa NPELIECTBYIOLIEE MEXAYHaPOIHO-IIPOTHBOINIPaBHOE
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AesHUE APYrOro roCyNapCTBa ... HAanpaBJieHHbIE IPOTHB TAKOrO rOCYAapCcTBa"> | eciin IpH

3TOM COOMIONEHBI HEKOTOPBIE YCIOBUS. AHANOTHYHOE NPU3HAHKE 3aKOHHOCTH KOHTPMEP
B HEKOTOPBIX CITy4asdX CONCPHKHTCA B apOMTPaXKHbIX pelueHusX, 0COBGEHHO Mo fAenam
"Haynunaa™®, "Cucrne™® u o 8030 ULHbIX NEPeBo3Kax ™.

3) B nurepaType 0 KOHTpMEpaX MOPON AENAIOTCS CCHUIKM HA MPUMEHEHHE "CaHKIMiH" 1y Ha
"OTBETHYIO pPeakLHIO" Ha NpeIblTyee MEXIYHAPOTHO-NPOTUBONPABHOE AESHUE, HCTOPHYECKH
Bonee o6buHbLIMH TEPMHHAMH B TAKHX CIIy4asX ObLTH "3aKOHHBIE PENpeccanuu” i, roBOps B
Gonee o6mem nnane, Mepel “"camoo6opoHsl" uiu "camonomown”. Tepmun "cankuun"
MCMOJIL30BANCH AJIs MEP, TIPHHATLIX B COOTBETCTBHH C YYPEAUTENBHBIM AOKYMEHTOM
KaKko#i-nubo MexayHapoaHO# opraHu3auuy, ocobeHHo Ha ocHoBaHHH riaBbl VII Yerasa
Opranuzauun O6benuHeHHbIx Hanmii, HecMOTps Ha To, 4TO B caMoM YcTase HCTIONBb3YeTCH
cnoBo "Mepsl", a He "cankuuK". Tepmun "penpeccannu” nepectasn WHMPOKO UCMIONBL30BATHCS B
OaHHOM KOHTEKCTE H3-3a aCCOLIMALIMIA C MPaBOM BOEHHBIX perpeccanuii, CBA3aHHbIX C
npumeHeHueM cuiibl. [Io kpaiineil Mepe, cO Bpemenu apOHTPaXKHOTrO pPeLeHus [0 Aeny

0 6030ywHEIX Nepeso3kax’™, NpeAnoYTEHHE OTAABANIOCh TEPMHHY "KOHTpMepH". MIMeHHO OH
6511 BBIOpaH /1 HACTOSIIMX CTaTelA.

4) Korna KOHTpMepbl MPHHUMAIOTCS B COOTBETCTBHH CO CTaThei 22, OCHOBOTIOJAraiowee
06:13aTeNLCTBO HE OCTAHABIMBAETCA H TeM 6oJee He MpeKpaLaeTcs; MpOoTHBONPABHOCTD
COOTBETCTBYIOLIUX ACHCTBHI HCKIIIOYAETCSA HA KAKOE-TO BPEMs B CHITy MX XapaKTepa Kak
KOHTPMED, OMHAKO TOJILKO B TOM CJIy4ae, €CJH - K IO TeX MOP, NOKa - BbINOJHEHbI HEOOXOAUMbBIE
YCIOBHS 11 IPHHATHA KOHTPMEP. DTH yCJIOBUA H3jaraorca B raase I Yactu TpeTseid, Ha
KOTOPYIO CAENaHa CCbUIKa B cTaTbe 22. Byayuu OTBETOM Ha MeXITYHapOOHO-IPOTHBONPABHOE
MOBEAEHHE APYroro rocyaapcrsa, KOHTPMEPBI MOTYT ONMpPaBAbIBATHCS TOJLKO IO OTHOLIEHHIO K
3TOMY roCyAapcTBy. IJTO NORYEPKUBAETCA CIOBAMH "eCiM M B TOil Mepe, B Kakoii" u
"KOHTPMEpOH, MPHHATOH NPOTHB" OTBETCTBEHHOrO rocyaapcrea. Kakoe-nubo neiictaue,
HarpaBJIeHHOE NPOTHB TPETHEro roCyAapCTBa, He MoAnanaio Obl MO 3TO ONPEACIEHHE U HE
Morio Obl 6bITh 060CHOBAHO B KayecTBe KOHTpMephl. C ApYroil CTOPOHBI, KOCBEHHBIE HITH

7 Gab¢ikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7, at p. 55,

para. 83.
38 “Naulilaa" (Responsibility of Germany for damage caused in the Portuguese colonies in
the South of Africa), UN RIAA, vol. 11, p. 1011 (1928), at pp. 1025-1026.

39 “Cysne" (Responsibility of Germany for acts committed subsequent to 31 July 1914 and

before Portugal entered into the war), UN RIAA, vol. 11, p. 1035 (1930), at p. 1052.

39 Air Services Agreement of 27 March 1946 (United States v. France), UN RIAA, vol. XVIII,
p. 416 (1979).

31 Ibid.,vol. XVIIL, p. 416 (1979), ocoGeHHO Ha pp. 443-446, paras. 80-98.
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1oG04HbIE CIEACTBHA KOHTPMEP JUIA TPETBHX CTOPOH, KOTOPBIE HE COMPSDKEHBI C
CaMOCTOATE/IbHBIM HapylueHHeM 0013aTenbCTBa nepe] TAKHMH TPETBUMH CTOPOHAMH, He
BBIBEIYT KOHTPMEDPY 32 paMKH cepbl OXBaTa CTaTbH 22.

5)  KoHTpmepsl MOTYT MCKJIIOYATh NPOTHBONPABHOCTD TOBKO B OTHOLUEHHSIX MEXIY
TMOTEPIEBIIMM IOCYAaPCTBOM U IOCYAapCTBOM, KOTOPOE COBEPLIMIO MEXIYHAPOAHO-
NPOTHUBOINPABHOE A€sIHUE. ITOT NPHHLKI 4eTKO chopMynpoBaH B nene "Cucne”, no koropomy
TpuOyHa 3a4BuUJI, 4TO. ..

"penpeccanuu, KOTOpbIE MPEACTABAIOT COOO#t akT, B NPUHILIMIE NPOTHBOPEYALIHii
MEXIYHapOAHOMY NPasy, MOTYT ObITh ONpPaBAAHbI JIMLIb NIOCTOJILKY, NOCKONBKY OHH
CNPOBOYUPOBAHb! HEKUM APYTHM aKTOM, TAKXKE NPOTHBOPEYALUM STOMY MPaBy.
Honycmums: monvko penpeccanuu, npunumMaemvie nPpoOmMue NPOBOYUPYIOWe20
2ocyoapcmeéa. Be3yCioBHO, MOKET CTaThCS, YTO 3aKOHHBIE PENPECCANIMH, IPHHSThIE
NPOTHB rOCYAapCTBa~-HAPYIUHTEA, 3aTPOHYT rpaXkaAaH HEBHHOBHOIO TOCYAapCTBa.
OnHako 310 66110 ObI KOCBEHHBIM M HEYMBILIJIEHHBIM CIIEACTBMEM, KOTOPOTO Ha MPAKTHKE
NIOTEpIEBLICE rOCyAapCTBO BeerAa Oyaer nulTaTbcs U30eXaTh MM 110 BO3MOXHOCTH
orpaﬂuqmb“m .

Taxum 06pazoM, NpOTUBONPABHOCTH NOBeReHUA 'epManuu B oTHomeHnH [TopTyranuu ne Gpa
uckmoyeHa. ITockosbKy OHO GbLIO CONMPAXEHO C MPUMEHEHHEM BOOPYKEHHOM CHIIbI, JaHHOE
pelIeHHe KacanoCh BOEHHBIX PENPECCANINIA, a He KOHTPMEp 1O cMbicay cTatbu 22. OngHaKo TOT
e MPHHLMIT NPUMEHSETCs ¥ K KOHTpMepaM, kak Cyz NOATBepausn B Aelie 0 npoexne
T'abuuxoeo-Hadbmapow:, KOrna OH NOAYEPKHYII, 4TO COOTBETCTBYIOLIAS MEPA JOJKHA OBbITh
"HaIpaBJieHa IIPOTHB" OTBETCTBEHHOIO TOCYAPCTBA .

6)  Ecnu 6b1 craths 22 cymecrsoBana cama 1o cebe, 66110 661 HEOOXOAMMO OrOBOPHTS
ApYTHE YCIOBHSA 3aKOHHOCTH KOHTPMED, BKIIIOYas, B YaCTHOCTH, YCIOBUS COPa3MEPHOCTH,
BPEMEHHOT0 MM 0OpaTHMOro XapakTepa KOHTPMEP U CTaTyCa HEKOTOPBIX OCHOBOMIOJIATAIOLIMX
00513aTeNIbCTB, KOTOPBIE HE MOTYT 6bITh 06beKTOM KOHTpMep. TTOCKONBKY 3TH YCIOBHS
paccmarpuBaroTes B I'nase II HacTu TpeTnbeid, 3nech MOXKHO OMPaHHYHTLCA MEPEKPECTHBIMM
ccoiikamu. Craths 22 oXBaThIBaeT MOObIE MePhl, KOTOPBIE MOANAAAIOT MI0] ONpeneieHHe
KOHTPMEPBI B COOTBETCTBMH C 3THMH ycnoBusAMH. CyluecTByeTr BOIpOC O TOM, MOTYT Jin
NPpUMCHATLCA KOHTPMEPBI TPETBHMH roCy1apCTBaMH, KOTOpBIEC CaAMH 110 cebe no OTACJIBbHOCTH HE
NOCTPajaii OT JAHHOTO MEXIyHapOAHO-NPOTHBONPABHOIO AEAHHUS, XOTA B MX OTHOIIEHHH

362 Ibid., vol. I1, p. 1052 (1930), at pp. 1056-1057 (BbLIENEHO KypCHBOM B OPHTHHAE).

38 [.C.J. Reports 1997, p. 7, at p. 55, para. 83.
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HefCTBYeT TO 06A3aTENLCTBO, KOTOpOe GBLIO Hapymeno . K NpUMEDY, B CiIyyae
06s13aTeNbCTBa Mepen BCEM MEXJTYHapOIHBIM COOGIIECTBOM B LenoM MesxryHapomsbiii Cyx
TIOATBEPIIMIL, YTO BCE FOCYAapCTBA MMEIOT NPaBOBO HHTepec B cobmoaenun . Cratbs 54
OCTaBJIAET OTKPBITBIM BONPOC O TOM, MOXET JIH JI000€ roCy1apcTBO MPHMHUMATL MEphI A
obecnevenus cOOMOnEHUs HEKOTOPBIX MEXAYHAPOAHBIX 00sA3aTENLCTB B OBIIMX HHTEPECaX B
OTJIMYHE OT CBOEr0 HHAMBUIYAJIbHOTO HHTEPECA KaK MOTEPIEeBLIEro rocyaapcTea. Xors

CTaThbsl 22 HE OXBATHIBAET MEPbI, KOTOPbIE IPHHUMAIOTCA B NMOAOGHOrO POAA CyYasX, €M OHU
He MoJAnajalT Mnoj onpeneaeHue KOHTPMED, OHa TaKXKe HE HCKIIIOYAeT TaKyK0 BO3MOXHOCTb.

Cratba 23
Dopc-maxcop

1. TIpoTHBONpPaBHOCTL AESHMSA rOCYNapCTBa, HE COOTBETCTBYIOLIETO MEXKIYHAPOTHO-
npaBoBOMY 00A3aTENBCTBY 3TOIO rOCYAaPCTBA, HCKIIFOYAETCS, €CIIM 3TO NeTHHE
obycnoBaeHo Qopc-MaxXopoM, T.€. MOABJIEHHEM HENPEONOIHMOM CHITbI HITH
HENPEABUIECHHOTO COOBITHA, HE MOANAIOIIMXCA KOHTPOMIO NOCYyAapPCTBA, KOTOPbIE CAEATIH
B NaHHBIX OOCTOATENLCTBAX BHINONHEHHE 00A3ATENLCTBA MATEPHANILHO HEBO3MOXKHbIM.

2. Ilysxr 1 He NpUMEHAETCS, ECIIM:

a)  (opc-maxopHas cutyauus 06ycioBieHa - 160 LEeITHKOM, TH6O B COYETaHUH C
npyruMu GaxTopamy, - OBENEHHEM CChUIAIOLIErOCs Ha HEe rOCYapcTBa; MM

b)  rocynapcTBO MpHHSAIO Ha Cebs PHCK BOZHHKHOBEHUA TAKON CUTYALIMH.
KommenTapuii

1) Ha ¢opc-Maxxop NOBOJIBLHO YacTO CCbLUIAIOTCS B KA4€CTBE OCHOBAHHUSA AJIS MCKITFOYEHUS
TPOTHBOTIPABHOCTH AESAHMA rOCYAapCTBa . Peds HIET 0 CHTyaLuH, IpU KOTOPO# rocynapCcTBo
O CYLIECTBY BBIHYXXIIEHO J€CTBOBATh HE Tak, Kak 3TO TpedyeT OT Hero kakoe-1bo
MEXIYHapoaHOEe 0043aTenbcTBO. POPC-MaXKOp OTIMYAETCA OT CUTYauuu OencTeus (crarbs 24)

64 O paznuuun me NOTCPNCBUINMH rOCYJapCTBAMH H APYTrHMHU rocyaapcreamMu
y y >

MMEIOLIUMH NIPaBO CChLIATHCA HA OTBETCTBEHHOCTb FOCYIapCTB, CM. CTAThbH 42 1 48 1
KOMMEHTAapHH K HUM.

35 Ileno Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J.
Reports 1970, p. 3, at p. 32, para. 33.

3% Cwm. Hccnedosanue cexpemapuama «"Henpeononumas cuna" u "ciayyait" kak
o6cTosATENBECTBa, HCKITIOYAIOIIHE MPOTHBOIIPABHOCTL. 0030p MPAaKTHKH rOCYapCTs,
MEXIYHAPOIAHBIX CyNeOHBIX peleHUit U TEOPETUHECKUX KOHUENMUMi, Excezoonux... 1978,
ToM II, gacre nepsas, crp. 71.
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HIIH COCTOSIHHSA HeOOXORMMOCTH (CTaThs 25), MOCKOJIbLKY MOBEAEHHE NOCYAaPCTBa, KOTOPOE B
IIPOTHBHOM citydae 6b110 651 MEXIYHapOAHO-NPOTUBOIIPABHBIM, ABIIETCA HEXOOPOBOIBLHBIM
HJTH 110 MEHBLIEH Mepe He ConepXkHT B cebe anemeHTa cBoboaHOro BribOpa.

2) Hcwmnovarowas NpoTUBONPaBHOCTb GOPC-MAXKOPHAsA CUTYaUUsi BOSHHKAET TOJIBKO IpU
BBIMOJHEHUH TPEX YCIOBHIA. a) COOTBETCTBYIOLEE AESHHE JOJDKHO ObITh BHI3BAHO
HENMpPEeOAOIMMO# CHIIOH MM HenpeaBUAEHHbIM coObITHEM, b) KOTOpOE He MOANAETCH KOHTPOIO
COOTBETCTBYIOLIEro rocyJapcTsa H C) KOTOPOE JeNIaeT MaTepHabHO HEBO3MOXKHBIM
BbINOJTHeHUe 00s3aTenseTs. IlpunararenbHoe "HenpeononuMeIit”, onpenensiomee CIoBo "cuna"
MOAYEPKHUBAET, YTO 34€Ch HOJKHO CYLIECTBOBATh NPENMATCTBHE, KOTOPOE rOCYAAPCTBO He OBUIO B
COCTOSHUM U30€XaTh UM KOTOPOMY OHO HE MOTJIO IIPOTHBOAEHCTBOBATh CBOUMH
cobcTBeHHBIMU cpeacTBamMu. J{is Toro 4robsl 6bITh "HENMpenBHUACHHBIM", HaHHOE COOBITHE
JOKHO OBITh TAKOTO POAA, YTO €ro HeMb3s ObLIO MM HenpocTo 6buto npensunetb. Kpome
TOro, "HeNnpeonoNuMas cuna" WM "HenpeaBHIEHHOE COObITHE" NOKHBI ObITH NIPUYHHHO
CBA3aHBI C CUTyal[MeH MaTepHAIbHON HEBO3MOXKHOCTH, KaK Ha TO YKa3bIBAIOT CJIOBA "BbI3BAHO
¢dopc-MaxopoM... KOTOpOe ClieJIajlo MaTepUalbHO HEBO3MOXKHBIM". C y4eToM IyHKTa 2 npu
BBITIOJTHEHHH 3THX YCJIOBHIi TIPOTUBONPABHOCTb NOBEAEHUS IrOCYAaPCTBA UCKIIIOUAETCS A0 TeX
Tnop, NokKa CyLIecTBYIOT (opc-MaxopHble 0OCTOATENBCTBA.

3) MarepuanbHas HEBO3MOXHOCTD BBITIOJIHEHHUA B pe3yJIbTaTe HACTYILIEHUA (OpPC-MarKOPHBIX
06cTOATENLCTB MOXKET ObITh 00YCIIOB/IEHA ECTECTBEHHBIM HIIM QH3HYECKHM COObITHEM
(HanpuMep, NOroXHLIMU YCIOBUSAMH, MOA BO3AEHCTBHEM KOTOPBIX BO3AYIIHOE CYAHO
rocyaapcTsa 6bLI0 BLIHYXKIEHO OTKJIOHHTHCS Ha TEPPHTOPHIO IPYroro rocyAapcTsa,
3eMJIETPACEHHEM, HAaBOMHEHUEM WM 3aCyXoii) 1160 neicTBuAMH Jrozeil (Hanpumep, noteps
KOHTPOJIS HaJ YaCThIO rOCYAapCTBEHHOH TEPPUTOPHH B PE3YJIbTaTe BOCCTAHHA HIIH
paspylIeHuH, BEI3BAHHBIX BOCHHBIMH OTNIEPALIUAMH, ITPOBOJMMBIMHU TPETHUM IrOCYAapCTBOM), HIIH
moObIM COYETaHUEM 3THX ABYX pakTopoB. HekoTopbie CHTyaLuy NaBIEHUA WK NPUHYKICHUS,
CBA3aHHOTO C MPUMEHEHHEM CHJIBI IIPOTHB rOCYAapCTBa, TAKXKE MOTYT OBITh PaBHO3HAYHbI
¢dopc-Maxopy, €CaM OHH YAOBETBOPAIOT pa3au4HbIM TpeboBanusaM ctathu 23. B uactHoCTH,
CHTYalLMs KOJDKHA ObITh HEMPEONOJMMOM, H Y COOTBETCTBYIOILENO I'OCYAAPCTBA HE NOJDKHO OBITH
peanbHOM BO3MOXHOCTH n3bexaTh ee nocaeacTeuil. Popc-Maxxop HE OXBaThIBAET CHTYALIHH,
NPH KOTOPBIX BHIMONHUTH 00A3aTeNbCTBA CTANO TPYAHEE, HAIPUMED M3-3a MOJIMTUYECKOTO WIK
SKOHOMMYECKOro kpusnca. He oxBaThIBaeT OH Takxke CHTYyaLlMH, BbI3BaHHbIE HEOPEIKHOCTHIO
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unH GesIeCTBHEM CO CTOPOHBI COOTBETCTBYIOLIEro rocyaapcTsa’® . Jlaxe eciIu npuYMHEHHbIH

B pe3y/IbTaTe 3TOrO BPEJ CaM 110 cebe ObIT CITyYaiHbIM M HEMPERYMBILIICHHBIM .

4) Ilpu pa3paboTke TEKCTa, KOTOPBIH BIIOCAENCTBHH CTaJ CTaThei 61 BeHCkoit KOHBEHLMH O
npase MeXAYHapOAHBIX JOroBopoB, KoMuccHs MeXAyHapOIHOIO MpaBa BhIPa3uyia MHEHHE, YTO
dopc-maxop sBiseTcs 00CTOATENLCTBOM, HCKIIIOYAIOIHM IPOTHBONIPABHOCTh B OTHOIIEHHH
MCIMOJIHEHHS JOICBOPOB, HAPaBHE C NOCIEAYIOLIEH HEBO3MOXXHOCTBIO BBINOJIHEHMS KaK
OCHOBAHMeM JUIA NpeKpalleHys Joropopa . Taxast ke no3uuus Gbiia 3aHsTa Ha BeHckoit
koHbepeHuuK® . OIHAKO B MHTEpecax cTabuiILHOCTH Horosopos KondepeHuus HacTosuta Ha
Honee y3koit popmynupoBke cTaThy 61, KkacaBiuelics npekpaweHus aoropopa. CreneHn
TPYAHOCTH, CBA3aHHOM ¢ (Ppopc-MakopoM kak 0OCTOATENLCTBOM, HCKITIOHAKOLIHM
NPOTHBOIIPABHOCTD, XOTA U ABJIAETCSA 3HAYUTENbHOM, TEM HE MEHEee MEeHbLIE TOH, KOTopas
Tpebyetcs craTbeii 61 1A npekpaleHns J0roBOpa Ha OCHOBaHHH NOCNEAYIOLIEi
HEBO3MOXHOCTH, Kak 310 oTMeTi) MexayHaponusiit Cyn B nene o npoexme
TI'abyuxoeo-Haovmapow:

37 Hanpumep, B CBA3H C TAKMMM CIIydaaMu, kak Gombapauposku Jla-Illo-ne-PoH HeMeLKHMHU

neryuxkaMu 17 oktabpsa 1915 roga u [ToppanTpion ¢ppaHIy3CKUM JIETYNKOM 26 anpes

1917 rona, BbI3BaHHbIE OMIMOKOI JIETYHKOB, BOIOIOIIME CTOPOHbI B3sUIH Ha ce0s 00A3aTeNbCTBO
HaKa3aTb HapyLIUTeaeH 1 BO3MECTUTb NPHUYNHEHHbIH yep6: Hccredoeanue cexpemapuama,
paras. 255-256.

%8 Hanpumep, B 1906 rony amepukaHckuii opuuep Ha 6opTy kopabaa "Uarranyra" Guun
CMEpTEIbHO PaHEH MPH BXoAe 3Toro kopabins B rasaHb kuraiickoro ropox Yedy nymneii ¢
¢panuy3ckoro BoenHoro kopabns. IIpasurenscrBo CoenunenHbix [lItaToB AMepHKH NOTYYHIIO
BO3MELLEHHE, NOCJIE TOr0 KaK OHO 3asABHJIO!

"Xots youiicTBo neiiTeHaHTa MHII9HIa MOXKHO pacCMAaTPHBATh JIMIUb KAK HECUACTHBIN
CJIy4ai, ero HeMb3s OTHECTH K pa3psany HeM30eXHBIX CIy4aeB, KOTOPbIE HE BJIEKYT 3a
co0oit 0TBETCTBEHHOCTH. JleHCTBUTENIBHO, HEBO3MOXKHO cede NpencTaBuTh, Kak 3TO MOIJIO
npou30iiTH 6€3 TaKOro COMyTCTBYIOLIETO IEMEHTA, KaK HENPHHATHE NOJDKHBIX Mep
NPEaOCTOPOXKHOCTH CO CTOpOoHB! Tex oduuepos "Mrontu Tyap", koTopeim 6110 NOpyUEHO
PYKOBOAUTDb yueOHBIMH CTpenb0aMH M KOTOpble HE OCTaHOBHMIIM OrH#A, koraa "Yarranyra"
coBepLIan CBOi 0ObIYHBIH Mpoxon 1o obueMy papsaTepy u OKa3alcs Ha JIHHUH OrHA".
Whiteman, Damages, vol. 1, p. 221. Cwm. taxxe Hccrnedosanue cexpemapuama, para. 130.

3 Yearbook... 1966, vol. II, p. 255.
30 Cwm., HanpuMep, NPeIOKEHUE MEKCHKAHCKOTO NpencTaBuTens, Oguyuansusie omuems
Kongpepenyuu Opzanuzayuu OQ6vedunennvix Hayuii no npagy mexncoynapoonsix 002060pos,
Hoxymenmuvr Konghepenyuu, pp. 182-189, A/CONF.39/4, para. 531 a).
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"Jlnst npekpaLteHUs OroBOpa Ha OCHOBAHHH HEBO3MOXXHOCTH BBITIONIHEHUS MyHKT 1
cratbu 61 Tpelyer "6e3B03BPaTHOrO HCHE3HOBEHHS HJIH YHHUTOXKEHHUS 0OBexTa,
HeoOXOAMMOTro [t BRIMONHEHHA" 1oroBopa. Ha koHdepeHuun Gb110 BHECEHO
TNPEJIOKEHHE PaCUIMPUTh OXBAT ITOMH CTaThH, BKJIIOYHMB B HEe TAKHE CIIydaH, KaKk
HEBO3MOXXHOCTb IIPOM3BECTH ONPEAEIIEHHbIE ILIATEXH BBUAY CePbe3HbIX (PHHAHCOBbIX
TPYAHOCTEH... XOTs GbUIO NPU3HAHO, YTO TAKME CHTYALMH MOTYT IIPHBECTH K
HCKJIOYEHHIO NPOTHBOMNPABHOCTH HEUCNONHEHHA CTOPOHOMN CBOMX JOTOBOPHBIX
00513aTeNbCTB, rOCYNapCTBa-Y4aCTHHKM He ObLIM NOTOBbI PACCMATPHBATL TAKHE CHTYALHH
KaK OCHOBaHHMe JUIA IPEKPAILEHH WM PHOCTAHOBNEHUA AeHCTBUA AOrOBOpA H

MPEANOYIH OrPaHHYHTLCS Goee y3Koi KoHuenuumei" ..

5) Ha npakTuke MHOTHe M3 Clly4aeB "HEBO3MOXHOCTH" He Kacaiuch PakTHUECKOH
HEBO3MOXHOCTH B OTJIHYHE OT BO3POCLIEH TPYAHOCTH MCMIOJNHEHHUS, U NIO3TOMY CChUIKa Ha Gopc-
Maxop Oka3blasiach HeoGocHoBaHHOH. HO Cilyuau maTepHanbHOi HEBO3MOXHOCTH HMENH
MECTO, HanpuMep KOTZa BO3AYyLIHOE CYAHO NOCYAapCTBa H3-3a NMOBPEXAEHUIN UM NTOTEPH
KOHTPOJIA HaJl HUM H3-3a MOTOAHBIX YCIOBHH BTOPrajoch B BO3AYIHOE IPOCTPAHCTBO APYTroro
rocyznapctsa 6e3 paspemenus nociegHero. B nogoGHbIX cayyasx NpHHLMN HCKITIOYEHUA
TNPOTMBONPABHOCTH TOJIL3YETCA IPU3HAHHEM. 2.

6) IToMuMO BO3AYNIHBIX HHIMAEHTOB, IPHHLMI B CTaThe 23 TakKe MPU3HAETCA B OTHOLUCHHH

MHPHOr0 NpOXoJa CyA0B B COOTBETCTBUH CO craTheid 14 (3) Konsenuuu 1958 rona o

TEPPUTOPUATILHOM MOpE H NpHeratonesi 3o1e’ > (crarbs 18 (2) KonBenuuu Opranusauuu

O6bennHenHbx Hanmii o Mopckomy npasy 1982 rona®’#), a takxke cratbeit 7 (1) Konsenuuwu o

3 Gabéikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports, p. 7, at p. 63,

para. 102,
2 Cwm, Harnpumep, ena o CIy4aiHOM BTOPXKEHHH B BO3AYIIHOE MPOCTPAHCTBO U3-3a
TNIOrOAAHBIX YCJIOBHMH H J€Na O Cly4aiHoi GombapaupoBke HEHTPANBLHON TEPPHTOPHH H3-3a
HaBHTALMOHHBIX OLIMOOK B TeYeHHE NepPBOH MHPOBOH BOMHDI, KOTOPbIE 06CYKIAIOTCA B
Hccnedosanuu cexpemapuama, nyuxtsl 250-256. Cwm. Takoke 06MeHbI KOPpECTIOHACHLHEH
MEXJly COOTBETCTBYIOLIMMHU FOCYAAPCTBAMH B CBS3H C MHLIMAEHTaMH "BTOPXEHHUS
aMEPHKAHCKHX BOCHHBIX CAMOJIETOB B BO3AyLIHOE NpocTpancTso Orocnasuu B 1946 rony:
United States of America, Department of State Bulletin, vol. XV, No. 376 (15 September 1946),
p. 502, Bocnipoussonutcs B Hccredoeanuu cexpemapuama, nyHkT 144, ¥ HHLMOEHT,
npuBenwHii k obpamenuio B Mexxnynaponusiii Cyn 8 1954 rony: 1.C.J. Pleadings, Treatment in
Hungary of Aircraft and Crew of the United States of America, p. 14 (note to the Hungarian
Government of 17 March 1953). He Bceraa sicHO, 1€kajio 1n B OCHOBaHUH 3THX e 6eaCTBHE
uiu Gpopc-Maxop.

33 United Nations, Treaty Series, vol. 516, p. 205.

34 United Nations, Treaty Series, vol. 1833, p. 396.
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TPaH3UTHO# TOProBJie BHYTPHKOHTHHEHTAILHBIX FOCYAApCTB OT 8 Mions 1965 roga’ .
TonoskeHNs 3TUX JOKYMEHTOB BKJTIOHAIOT POPC-MaX0p B HYHCIIO 3JIEMEHTOB, COCTaBIAIOIINX
COOTBETCTBYIOIYIO MEPBUYHYIO HOPMY; TE€M HE MEHee €ro NpH3HaHUE B 3THX CIy4asix
NIOMOTraeT NOATBEPAUTH CYILIECTBOBAHHE OOLIEro NPUHIIMIIA MEXIYHAPORAHOTO MpaBa C
AHAJIOTHYHBIM AECHCTBUEM.

7)  DTOT NPHHLMI TaKXKEe NMPH3HABANICA MEeXIyHaponHbiMu TpuOyHanamu. Komwuccuu no
PacCMOTPEHHIO B3aUMHBIX NTPETEH3Ml HEOAHOKPATHO NOAYEPKUBAIIH HEMPEACKa3yeMOCThb
HanaJeHUN NOBCTAHLIEB, Cllaras OTBETCTBEHHOCTh C TEPPHUTOPHANILHOIO rOCYAapCTBa 3a yiepo,
NPUYHHEHHBIN B PE3y/LTATE 3TOTO HHOCTPAHLA °. B nene o maskax MasK, IpUHALIEKaBLIM
¢paHLy3CcKOH KOMNaHuH, Obl pEKBH3HPOBaH NpaBUTENbCTBOM I'pewin B 1915 roay u
BIIOCJIEACTBMM Pa3pyLIEH B Pe3yJbTaTe BPaXKECKUX AEHCTBUMH. ApOMTPaXKHBIA CyI OTKIOHMA
TpeboBanus PpaHINH O BOCCTAHOBIEHHH Masika Ha OCHOBaHHH (HOPC-MaXKOPHBIX
o6crosTensets’ . B nene o 6éo3mewyenuu Poccuu 30T NPHHLMN GbUT IIPH3HAH, HO CCHLTKA Ha
¢opc-maxcop 6b11a OTKIOHEHa, MOCKOIbKY BO3BpAllleHHE A0Jira He OblJI0 MaTepHAIbHO
HEBO3MOXKHBIM  °. BOpPC-Maop Ghin PU3HAH B Ka4eCTBe OBLIEro NPUHLMIA NpaBa (HECMOTPS
Ha TO, YTO JaHHAas CChbUIKa Oblia OTKJIOHEHa ¢ yueToM obcTosrenscTs aena) [ocrosunol
ManaToi MeXIYHAPOAHOTO MPABOCYHA B IENAX O CepOCKUX 3aUMAX 1 O GPAZUNBCKUX 3AUMAX .
CpaBHUTENILHO HEJABHO TIPH pacCMOTpeHNHu aena "Peidnboy Yoppuop" ®paHuus cocianack Ha
dopc-Maxop kak Ha 006CTOATENBCTBO, HCKIIFOUABIIEE IPOTHBONPABHOCTD €€ AEHCTBHIA N0
OTKOMaHAMPOBaHHIO 0(pHILIEpOB C OCTPOBa Xa0 M 0TKa3 BEPHYThb UX NOCe JedeHud. TpuOyHan
KOCHYJICA 3TOrO BOTIPOCA:

38 United Nations, 7 reaty Series, vol. 597, p. 42.

7 o
36 Cwm., Hanpumep, petenns AMEpPUKaHO-GPUTAHCKON KOMUCCHH [10 IPETEH3HSM 110 [ey

Saint Albans Raid (1873 ron), Moore, International Arbitrations, vol. IV, p. 4042,
Hccnedosanue cexpemapuama, nysxr 339; pemenus Komuccuu no paccMOTpeHHIO NpeTeH3uit
Coenunensbix IlITatoB u Benecyanst no neny Wipperman, Moore, International Arbitrations,
vol. II1, p. 3039, Hccredoeanue cexpemapuama, nysxrbl 349-350; nena De Brissot and others,
Moore, International Arbitrations, vol. 11, p. 2967, Hccredoeanue cexpemapuama, nysxt 352,
u pemienue Komuccuu no paccMoTpesuio nperensmit BenmkoOpuranun u Mekcuku no aeny
Gill, UN RIAA, vol. V (1931), p. 157, Hccnedoeanue cexpemapuama, nyHkT 463.

3 Ottoman Empire Lighthouses Concession, UN RIAA, vol. XII, p. 155 (1956), at
pp. 219-220.

38 Ibid., vol. XI, p. 421 (1912), at p. 443.

379 Serbian Loans, 1929, P.C.1J., Series A, No. 20, at pp. 33-40; Brazilian Loans, P.C.1.J.,
Series A., No. 21, at p. 120.
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"HoBas 3enannus npaBa, yTBEpKAas, YTO CChUIKA Ha GOPC-MaXOp He OTHOCHMA K
IaHHOMY Jeny, H0O KpUTEPUAMH €ro IPMMEHUMOCTH sIBJIsieTcs abCOMOTHAs U
MaTepHalibHas HEBO3MOXKHOCTb, a 0OCTOATENBCTBO, KOTOPOE AENAET UCIOJIHEHHE Boee
3aTPYAHHTEJBHBIM MM 00peMEHHTENbHbBIM, HE OTHOCHTCA K YHCTy (POPC-MaXKOPHBIX
o6crosTenscTa™.

8) TIlomumo cBoei NPUMEHHMOCTH K MEXIOCYIapCTBEHHLIM AeNIaM KaK BOTIPOC MyOIHYHOrO
MEXIYHapOIHOrO MnpaBa Gopc-Maxkop LIHMPOKO HCMOb3YeTCH B Chepe MEXAYHAPOJHOTO
TOProBOro apGHTpaXa U MOXKET GbITh Ha3BaH OOLIMM NPHHLKMIOM HpaBa ..

9) TocynapcTBO He MOXET CChUIATBCA Ha (OPC-MAXOP, €CIIM paCCMaTPUBAEMas CHTYaLust
BbI3BaHa WJIM CIIPOBOLIMPOBaHa UM caMuM. B nene "JTubuen 3ps6 gpopun uneecmmenm
xomnanu" npomue Pecny6auxu Bypynou®™ ApGuTpaxHbiii Cy OTKIOHW CCbUIKY Ha dopc-
MaXop, OCKOJIbKY "IpeAronaraeMas HeBO3MOXKHOCTb He ObLila pe3yJIbTaTOM HENpeoHOIUMOi
CHJIbI MJTH HETIPEABUAEHHOIO BHELIHero coberTis BHe koHTpons bypyunu. Ha camom nene
HEBO3MOXXHOCTD ABJISIETCA PE3YIILTATOM OHOCTOPOHHETO PelLIeHHs 3TOro rocyaapcrsa”®,
CornacHO 3KBMBaJIEHTHOMY OCHOBaHHIO IIPEKpalleHns JOroBopa B cratbe 61 Benckoit
KOHBEHLMH O NpaBe MeXIYHAPOIAHBIX JOrOBOPOB Ha MaTepHajIbHYIO HEBO3MOXHOCTD HeJlb3s
CCBLIATLCSA "€CITH 3TA HEBO3MOXHOCTh ABMAETCA Pe3ybTaTOM HapyLIEHUA 5THM Y4aCTHHKOM
nu60 obsA3aTenbCTBA NO JOroBOpYy, THO0 HHOrO MEXIYHapPOOHOro 00s3aTeNbCTBa,

B3ATOrO MM Ha cebs M0 OTHOMIEHHIO K Io6oMy ApPyroMy y4acTHHKY goroBopa”. ITo aHanmoruu ¢
3THM MOJIOXKEHHEM B IIYHKTE 2 3) HCKJII0YAETCH BO3MOXXHOCTb CChUIKH Ha 0OCTOATENBCTBA, NIPH
KOTOpbIX (pOpc-MaxKop ABNAECTCA PE3YJIbTaTOM - THOO CAMOCTOATENBHO, IMOO B COMETAHHH C
ApYruMH paxTopamy - NOBEAEHHS rOCYAapCTBa, KOTOPOE Ha HEro cchulaercs. [ mpuMeHeHus

% Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at p. 253.
Bl OrHocuTenbHO ¢popc-maxopa B pemrenmnsix TpubyHana no pacCMOTPEHHIO B3aHMHBIX
nperensuii Mexay Hpanom n CoenunnennniMu IlTatamu cm. G.H. Aldrich, The Jurisprudence of
the Iran-United States Claims Tribunal (Oxford, Clarendon Press, 1996), pp. 306-320. ®opc-
Maxxop ObLI TaKkke NpU3HaH OOLIMM NPUHLMIOM npaBa Esponeiickum cynoM: cM., HanpuMep,
Case 145/85, Denkavit Belgie NV v Belgium, [1987] E.C.R. 565, Case 101/84, Commission v.
Italy, [1985] E.C.R. 2629. Cwm. Taioke cratbio 79 Konsenuun JOHCHTPAJI o MexayHapoaHoi
KyTule-rpojiaxke ToBapos, Bena, 11 anpensa 1980 roga, UN.T.S., vol. 1489, p. 58,

P. Schlechtriem & G. Thomas, Commentary on the United Nations Convention on the
International Sale of Goods (2““l edn.), Oxford, Clarendon Press, 1988), pp. 600-626; u

crarbio 7.1.7 IlpuHUMNOB MeXIyHapoaHbIX kKOMMep4eckux koHTakToB B INIDROIT, Principles
of International Commercial Contracts (Rome, 1994), pp. 169-171.

3 ILR, vol. 96 (1994), p. 279.

3 Ibid, at pp. 318, para. 55.
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NyHKTa 2 a) HEAOCTATO4HO, YTOOBI NOCYIAPCTBO, CCBUIAIOLIEECS Ha Gopc-Maxop,
CnocoBCTBOBAIO BO3HUKHOBEHHMIO CHTYaLlMH MaTepHaIbHON HEBO3MOXXHOCTH, CHTyaLus
dopc-maxcopa nojmkHa ObITh "0bycnoBneHa" NoBENCHHEM CCHUTAIOILErOCs HA HEE NOCYAapCTBa.
3TO No3BOJSET CChLIATHCA Ha GOPC-MAKOP B CUTYAUMAX, MPH KOTOPBLIX rOCYAapCTBO MOIJIO, HE
’emas TOro, cnocodbCTBOBaTH BO3HHKHOBEHHIO MaTEPHAILHONH HEBO3MOXKHOCTH, NPEANPHHAB
YTO-TO TAKOE, YTO, €CIH CYAUTb 06 STOM 33THUM YHCJIOM, MOXHO GBLIO GBI CAENATh MHAYE, HO
yTO 6BLIO CAENAHO AOGPOCOBECTHO M CaMo 10 cebe He NpeBPaTHJIO NaHHOE COOBITHE B MEHee
nenpenckasyemoe. ITyHkT 2 a) Tpebyer TOro, 4Tobbl pojib rOCyAapCcTBa MPH BO3ZHHKHOBEHHUH
¢dopc-maxopa ObLIa 3HAYHTENBHOM.

10) IIyHkr 2 b) OTHOCHTCA K CHTYaLlHsM, B KOTOPBIX TOCYAapCTBO YK€ MPHHANO PUCK
BO3HHKHOBEHMs1 (opc-Maxkopa, Oyab TO B CHITy caMOro 06sA3aTesibCTBa, B CHITy CBOETO
NOBEAEHUA WIIH KaKOro-1ubo OHOCTOPOHHErO akTa. B 3TOM OTpakeH TOT NpHHLMIM, ¥TO Qopc-
MaXOp HE ABJISETCA OCHOBAHHEM AJiA HEHCIIONMHEHUs 0053aTeNbCTBA, ECITH rOCYAapCTBO
065132J10Ch NPENOTBPATHTH BOHUKHOBEHHE KOHKPETHOM CHTYaLIMHM, MJIH XK€ HHbIM 06pa3om
NPUHANO Ha cebs puck ee BO3HHKHOBeHMs . TToc/ie TOro Kak rocyAapCTBO B3SO Ha cebs
OTBETCTBEHHOCTD 32 ONpPEENEHHBIN PUCK, OHO He MOXET CChLIAThCA Ha GOPC-Maxkop, JUI TOro
4yT06b1 N30€KaTh OTBETCTBEHHOCTH. OHAKO NMPUHATHE PHCKA JOJDKHO OBITH COBEPLIEHHO
HEJBYCMBIC/IEHHBIM M OTHOCHTBCS K TEM CTOPOHAM, MEPENl KOTOPLIMHM OHO HECET 00A3aTeNbCTBO.

CraTtba 24

beacreue
1.  ITpoTMBOMPAaBHOCTb AESHHA FOCYAAPCTBA, HE COOTBETCTBYIOLIETO MEXAYHAPOAHO-
npaBOBOMY 00s3aTENbCTBY 3TOrO rOCYAapCTBa, HCKIIIOYAETCs, €CIIM Y UCIIONHUTENA
NaHHOTO HEAHUA He 6b1I0 B cHTyauuu OeACTBHS HHOMO pasyMHOIO coco6a CracTH CBOKO
XH3Hb I )KH3Hb BBEPEHHbIX €My APYIHX JIHLIL.

2.  Ilynxr 1 He MpUMEHAETCA, €CIIH.

a) curyauus Gencreus oOycoBieHa - TH60 LEIMKOM, THGO B COHETAHHH €
apyruMH (aKToOpaMH - NOBEAEHNEM CCHLTAIOIIEroCs Ha HEro roCyaapceTaa; MM

34 Kak otMeueno B nyHkre 31 Hccredoeanus cexpemapuama, rocynapcTsa MOTyT

OTKa3aThCsi OT MPaBa CChUIKK Ha Gopc-Maxop no aorosopeHHocTH. Hanbonee
PacrpoCTpaHEHHBIM CMOCOGOM 3TOrO ABJIAETCSA COOTBETCTBYIOLIEE COMIALIEHHE UK
06513aTeNLCTBO O 3a61aroBpeMEHHOM NMPHHATHHM Ha ce6s1 pCKa BOSHHKHOBEHHA AAHHOIO
b opc-MaxXopHOTo 06CTOATENLCTBA.
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b)  maHHOE nesHHE C BEPOSTHOCTBIO CO3AACT CPABHUMYIO HITH 66nb1yro
OMAaCHOCTb.

KommenTapmii

1) Crarba 24 OTHOCHTCS K KOHKPETHOMY CyHal0, KOFZia JIMLO, IOBEACHHE KOTOpOro
NpUCBANBAETCS rOCY1apCTBY, HAXONMTCS B CHTYALMK KpaitHel ONacHOCTH Kak HEMOCPENCTBEHHO
JUIA HETO, TaK M IJIs1 BBEPEHHBIX €My APYTUX JIML. 3Ta CTaThsl HCKIIIOYAET MPOTHBONMPABHOCTD
TNOBENEHHSA areHTa B OOCTOATENBCTBAX, KOT/IA Y HErO HEe MMENOCh HHOMO Pa3yMHOTo cnocoba
CaceHus XHU3HH. B oTinnume oT cutyaumii popc-mMaxopa, KOTOpbie PACCMOTPEHBI B CTaTbe 23,
JTULIO, AEHCTBYIOLIEE B CHTYaluH OEACTBHSA, He NEHCTBYET HEBOJIBHO, HaXe €CIH BO3MOKHOCTD
BbIOOpA (PAKTHYECKH OTCYTCTBYET B PE3Y/IbTATe CIOKHBIIENCS ONACHO] cHTyauui . PaBHbIM
00pa3soM, peusb 30€Ch HAET He O BHIGOPEe MexIy COBMoaeHNEM HOPM MEXIYHapOAHOTO MpaBa u
Y4€TOM APYruX 3aKOHHBIX HHTEPECOB rOCY/apCTBa, YTO XapaKTEPHO MUIA COCTOSHHUS
Heo6X0MMOCTH, paccMaTpHBaeMoro B crathe 25. MHTepec 3nech 3akmouaercs
HETOCPEACTBEHHO B CNIACEHHH XKH3HH JIIOIEH, HE3aBHCHMO OT MX IPAXAaHCKOIH
OPHHAIIEXKHOCTH.

2)  Ha npakruke ciay4au 6encTBHA GbIIH B OCHOBHOM CBS3aHbI C BO3AyUIHbIMH WIH MOPCKHMH
CyAaMH, KOTOPbI€ OKa3bIBANMCH HA TEPPUTOPHH rOCYAAPCTBa H3-3 IIOXHX MOTOAHBIX YCIOBHI,
TEXHUYECKOH HEUCIIPABHOCTH MIJIM BBIXOZIa M3 CTPOS HABUTALIHOHHOTO 060Dy AOBaHUS .,
CoOTBETCTBYIOIHM NPHMEPOM ABJIAETCS BXOXKIEHHE BOEHHBIX CaMOJIETOB COeMHMHEHHbIX
IlIratoB B BO3aymIHOE MpocTpancTBO HOrocnasuu B 1946 rony. BoeHHble camoieTsI
Coennnennsix lltaTos BB BXOAHIK B BO3AYLIHOE NpocTpaHcTBo FOrocnasuu 6e3
pa3sperueHns 1 ObUIH aTaKOBaHBI CHJIAMH HPOTHBOBO3AYLIHO# 060poHs! FOrocnasuu.
IIpaurenscrso Coennnennpix IITaToB BBIPa3suio nporect npoTHs AeicTsuii FOrocnasuu Ha
TOM OCHOBaHMH, YTO CaMOJIETHI BOLIIM B BO3AYLIHOE npocTpancTso FOrocnasun
MCKJIIOYHTENLHO JUISt TOTO, YTOObI M30€xaTh KpaitHeit onacHocTH. Ilpasurenscrso FOrocnasuu
BBIIBHHYJIO B OTBET OOBUHEHHE B CHCTEMATHYECKOM HAPYLIEHHWH €r0 BO3MYLIHOIO
NpOCTPaHCTBA, KOTOPOE BBHAY €r0 HEOMHOKPATHOCTH HE MOTJIO He ObITh HaMepeHHbIM. Benen
3a TeM MOBepeHHbIH B fenax Orocnasun nudopmuposan rocynapcrsenuslii nenaprament CIIA

%% o 1o npuumHe Te aBTOPBI, KOTOPbIE PACCMATPHBAIH JAHHYIO CUTYAUHIO, YaCTO

OINpPENENsIM €e KaK CHTYaLMIO "OTHOCHTENIbHOH HEBO3MOXKHOCTH" HCIIONHEHHS
MeXIyHapoaHoro obssaresnsctea. Cum., Hanpumep, O.J. Lissitzyn, "The Treatment of Aerial
Intruders in Recent Practice and International Law", A.J.LL., vol. 47 (1953), p. 588.

38 Cwm. Hecreoosanue cexpemapuama, «"®opc-maxcop" u "ciiyuyaii" kak o6crosTenbCTBa,
MCKJIIOYAOLIKE IPOTHBOMPABHOCTh: 0630p roCcyaapCTBEHHON NPAKTUKK MEXIYHAPOIHBIX
CyReOHbIX peureH it ¥ TeOpeTHYECKUX KOHLENIMiD, Excezo0nuk... 1978, vol. II, Part One, p. 61,
paras. 141-142, 252.
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0 TOM, 4TO Mapman THTO 3anpeTHs noxsepraTs 06CTpeNy CamMoJIeThl, KOTOpPhle MOTYT NPOJIETATh
Han teppuropueit FOrocnasuu 6e3 paspeLieHus, MCXOAA U3 MPEANONIOKEHHS O TOM, YTO CO
cBOei1 cTOpoHbI npaBUTENbCTBO CoenuHenHbix [lTatoB "npeanpumer mwarn, HeOOXoAUMbIE NN
HeNONyIUEeHUs: TOAOOHBIX NOJIETOB, 33 HCKJIIOYEHHEM CITY4aeB Ype3BbIYaiHBIX 0OCTOATENbCTB
WJIM HEONArONpUATHLIX MOTOAHBIX YCIOBHH, B OTHOIIEHHM KOTOPIX MOXET OBbITb IOCTHIHYTA
COOTBETCTBYIOLIAsl JOTOBOPEHHOCTD ITYyTEM COMJIAIIEHUS MeXAY BIacTAMH CoeHHEHHBIX
IlITaTo 1 ¥Orocnasun™® . B oTBeTe HCMOMHAIOMErO OGA3AHHOCTH roCyaapCTBEHHOTO
CeKpeTaps BHOBb YTBEPIKAAJIOCH, YTO HH OJJMH aMEPUKAHCKHIl CaMOJIET He NpoJieTa Haj
IOrocnasueit npeanaMepeHHo 6e3 npenBapuTeNnbHOro paspelenus Biacreii lOrocnasuu

"33 MCIUTIOYEHHEM TEX CJYHaeB, KOTAa HX BLIHY UM NOCTYIIUTh TaKUM 06pa3soM upe3BbiyaiiHbie
obcrosrenbera”. OQHAKO MCHONHAOLIHI 0053aHHOCTH NOCYAAPCTBEHHOTO CeKperaps n06aBu:

"SI nonarato, yro nmpasuTensCTBO KOrocnasuu npH3HaeT, YTO B TOM ClTy4ae, KOTAa CaMoJIeT
M JIMLA, HaXOOsLKHecs Ha ero 60pTy, NOABEPraroTCa ONACHOCTH, CAMONET MOXKET H3MEHHTD
CBO#i Kypc B MHTepecax 6e30MacHOCTH, AaXke eC/H MOAOOHbBIE AEHCTBUA MOTYT IPHUBECTH K
nonery Hax TeppuTopueii FOrocnapuu 6e3 npeBapHTENLHOTO pa3peweHns™ .

3) Ccoinku Ha GeACTBHE AENANKCH TaKOKE M B CIIy4asX HapyLIeHNA MOPCKHX rpannl. Tak,
HampuMep, B fexabpe 1975 rona, mociue TOro, kak aHrJIHACKHE MOPCKHE CYla BOLUJIM B
HCIIAaHJICKHE TEPPUTOPHANIBbHBIC BOABI, NpaBuTEnbCTBO Coemunennoro Koponescraa
YTBEP>KAAJIO, YTO 3TH CyAa "yKpbIBAINCH OT HEONAronpUATHOI MOTOABL, YTO OHH MMEIOT MIPaBoO
JeJaTh 1o OObIYHOMY MEXAYHApOIHOMY npasy"*®. Mcnasnus HacTauBana Ha TOM, 4TO
OpuTaHCKHe Cyaa 0Ka3aJMCh B €€ BOAAX HCKIIIOYHTENBHO C LEJIbIO CIIPOBOLMPOBATh HHUMAEHT,
OIIHAKO He OCMapHBaJa To, YTo, ecii 6b1 GpUTaHCKHE Cyaa OKa3aquCh B CHTYaLMH OeACTBUA,
OHM MOrH Obl BOUTH B UCNAHJICKHE TEPPUTOPHUANIHBIE BOMBI.

387 United States, Department of State Bulletin, vol. XV (15 September 1946), p. 502,

BOCnpou3BeneHO B Mccnenosanuu cexperapuara, nyHkT 144,

38 Hccnedosanue cexpemapuama, nyHKT 145. TOT e apryMeHT MOXHO HaiTH B NaMATHOM
3anucke ot 2 nekabps 1958 rona, HanpasnenHo# npaBuTeNnbcTBOM CoeauneHHsbix IlTaTos B
Mexnynapoansiit Cya B CBSi3H € APYFrHMM BO3AYIIHBIM HHIMAeHToM: cM. L.C.J. Pleading, Aerial
Incident of 27 July 1955, pp. 358-359.

3% S.C.O.R, Thirtieth Year, 1866™ mtg., 16 December 1975; Hccredosanue cexpemapuama,
ctp. 136.
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4)  XOTa HCTOPMYECKH CIOXKHIIOCH TaK, YTO CYIIECTBYIOLUAS MPAKTHKA OTHOCHTCH B OCHOBHOM
K MHLHJEHTaM C Y4aCTHEM MOPCKHX H BO3AYUIHBIX CYJOB, CTaThs 24 NMOAOOHBIMM CIy4asMU HE
orpaHuuMBaeTCs . B ap6uTpaxHOM pa3GupaTensCTBe No A€y CyAHa "Peiinboy Yoppuop"
6b1na caenaHa cCblIKa Ha CUTyauuu OeACTBUS B Ka4eCTBe 0OCTOATENLCTBA, HCKIIIOYAIOILEro
MPOTHBONPABHOCTh B HHBIX, Y€M MOPCKHE HJIM BO3AYLIHbIE HHLUHMIEHTDI, Ciydyasx. PpaHuus
060CHOBBIBaNA CBOM AEHCTBHSA MO penarpHaluny AByx odpuuepoB ¢ ocrposa Xao "cocTosHueM
GencTeus B upe3BbIYAHHBIX OOCTOATENLCTBAX, CBA3AHHBIX C 3JIEMEHTAPHBIMU COOOPaXKeHHAMHU
IyMaHHOCTH, BO3AEHCTBYIOIIMMHU Ha NEHCTBYIOLIME OPraHbl FOCyAapcTBa™ .. TpubyHnan
NpHIIE] K €AMHOAYLIHOMY BBIBOAY O NPHHUHITHAIBHOM AOMYCTUMOCTH TaKOM CCBUIKH H
GONbLIIMHCTBOM IOJIOCOB CHeJl, YTO OHa NPUMEHMMA K GaKTHYECKOl CTOPOHE OMHOrO M3 ABYX
cnydaes. Yro xacaercsa npuHuuna, Tpubynan npemnoxun ®@paHuuu JOKa3aTh HaTHYHE
CIENYIOIIHUX TPeX (paKTHUECKHX 0OCTOATENBCTB!

"1) HanM4YHe COBEPIICHHO MCKIIOYHMTENLHBIX OOCTOATENBCTB YPE3BbIYAMHON CPOUHOCTH,
CBA3aHHbLIX ¢ MEAWLMHCKHMH HJIM HHBIMH COOOpa)KEeHHAMH 3JIEMEHTaPHOTrO NOPAAKA, PH
HENPEMEHHOM YCJIOBHH, YTO CKOpeiilee NpU3HaHUE CYLIECTBOBAHHSA ITHX
HCKJIIOYHTENBHBIX OOCTOATENBCTB BIOCIIEACTBHH NOTY4EHO OT APYroil 3aHHTEPECOBAHHOI
CTOPOHBI HJIM IBHO NPOJEMOHCTPHPOBAHO;

2)  BOCCTaHOBIEHME NEPBOHAYANILHON CHTYaLHH, B KOTOPOii cobmonaercs ycnosue
npedpiBaHuA Ha Xa0, cpa3y MocCJe TOro, Kak MCYE3IH NPHYKHBI Ype3BbIYAiHOM CHTYaLMH,
Ha KOTOpYIO ObLIa CeslaHa cchiika B 060CHOBaHME penaTpHaLuy;

3) Hanuuue KOOPOCOBECTHBIX YCHIIMi, HaNpaBleHHbIX Ha NoNy4deHue cornacus Hogoi
3enannuu B coorsercTsuu ¢ Cornamenuem 1986 rona"m.

PaKTHYECKH ONMACHOCTH JUIA OXHOIO M3 OQHLIEPOB, XOTA, BHAUMO, HE YTPOXaBLIAA XU3HH, Oblia
peasybHOM M Morna ObITh HEMHHYEMOJ, B BIIOCJIEACTBUH OCBHAETENLCTBOBABLIMI €r0
HOBO3€JIaHZCKHH Bpay ee¢ He OTpulan. B ornuuue ot aroro, B ciyyae Broporo oduuepa
npuBeAeHHbIE 060CHOBaHMA (HEO6XOANMOCTE MEAHLIMHCKOTO OCMOTPA MO NMPUYHHE
6epeMEHHOCTH M XKeNaHHA NOBHAATHCA C YMHUPAIOLIMM OTLIOM) HE OTNPABALIBAH YPE3BhIYaHbIX

3% MMenuck TakKe CIy4au HapYUIEHHS CyXOMyTHOM TPaHHLbI C LENBIO CMIaCeHUs XKU3HH
HaXOJALUMXCS B ONMACHOCTH Ml CM., HanpuMep, Ciry4aii HapyLIeHHs aBCTPHICKOM rPaHULb]
UTaNbHCKMMH connaTaMu B 1862 rony: Hccnedoeanue cexpemapuama, nyukr 121,

3 Rainbow Warrior (New Zealand/France),UN RIAA, vol. XX, p- 217 (1990), at
pp. 254-255, para. 78.

2 1Ibid, at p. 255, para 79.
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mep. Yrposa anis XKH3HH COTPYAHHKA U pebeHka Ha KakoM-1M00 3Tamne OTCYyTCTBOBaJa, H
noOIM30CTH MMENTHCh NEPBOKIACCHBIE MEIULIMHCKHE yupexaeHus. TpuOyHan 3asBu:

"SICHO, YTO 3TH OOCTOATENLCTBA HH B KO€il Mepe He CHUMAIOT ¢ PpaHuuu
OTBETCTBEHHOCTH 3a penarpuauuio kanurasa Ipuép 1 3a HapymeHue exo 00sA3aTeNnbCTB B
pe3ynbTaTe HEeBO3BpalleHus AByX oduuepos Ha Xao (B ciayuae Maitopa Madapa — mocne
TOro, KaK NPUYMHBI AJIA UX penaTpHaliH NepecTaly CymecTBoBarh). Hamuuo sBHoe
HapyweHue ee 06s3aTenscTs. .. .

5)  Ccbinka Ha cocTosHue OenCTBUA TaKoKe MPU3HAHA BO MHOTHX JOrOBOpax B Ka4YECTBE
obcrosTeNnsCTBa, OMPABBIBAIOLIErO MOBEAEHHE, KOTOPOE B HHOM ciy4dae 66110 Obl
npotusonpaBHbiM. Ctarbs 14 (3) KoHBeHIIMH O TEppHTOpHANBHOM MOPE M NIpUJIeraroineii 30He
1958 rona pa3pelnaer OCTaHOBKY M CTOSTHKY CYZIOB Ha SIKOpe€ TIPH Nnepexoae 4epes
TEPPUTOPUANILHOE MOPE HHOCTPAHHOTIO rOCYAapCcTBa, TOJIbKO NMOCKOIBKY OHM HEOOXOAUMbI
BCneacTBue 6eacTBUA. ITO MOJIOXKEHUE BOCIIPOU3BOAUTCA NMPAKTHYECKH IOCIOBHO B

cratbe 18 (2) KonBeHuuu 0 mopckoM npase 1982 roga’*. CxomHble ON0XKEHHs CONePHKATCH B

MEXYHAPOIHBIX KOHBEHLISIX 10 MPENOTBPAIIEHHIO 3arPASHEHMS MODS. .

6) Crarss 24 OrpaHU4HBAETCA CIy4asiMH, B KOTOPBIX XKU3HH JIIOfEH rPO3UT ONACHOCTb.
B apbutpaxe no neny "Peiinboy Yoppuop" TpubyHan, Kak npeacraBisercs, npuHan 6onee
LIMPOKYKO TOYKY 3peHHUs Ha 0OCTOATENILCTBA, ONPAaBABIBAIOLINE CChLIKY Ha Oe/IcTBHE, BHAMMO,

3 Ibid,, at p. 263, para 99.
34 Konsenums Opranusauuu O6benunennbix Hauuit no mopckomy npasy, Moutero Bei,
United Nations, Treaty Series, vol. 1833, p. 397, cm. Takxe arts. 39 (1) ¢), 98 and 109.

35 Cwm., Hanpumep, MeXIyHApOAHYIO KOHBEHLMIO 1O NPENOTBPALIEHHIO 3arPA3HEHHS MOpS
HedTbio, United Nations, Treaty Series, vol. 327, p. 3, art. IV (1) a), rae npenycMoTpeHo, 4To
3arper Ha cMB HeQTH B MOpE He PUMEHHM, €CITH CIIMB HeTH mpoucxoauT "ana obecnevenus
6e30MacHOCTH CyAOB, NMPEAOTBPALIEHUS NOPYH CyJOB HIIH I'PY30B, HJIH JUIA CIIACEHUA
yes0Be4ueckoii xu3HM Ha Mope". CM. Taioke KORBEHLIMIO 1O NPENOTBPAIEHMIO 3arpASHEHHA
Mops cOpocaMu OTXOAOB U apyrux Marepuanos, United Nations, Treaty Series, vol. 1046,

p. 138, art. V (1), rae npenycMOTPEHO, YTO 3anpeT Ha cOPOC OTXONOB HE NIPHUMEHUM B TEX
ciy4asx, KOraa 3to "Heobxoaumo s obecrniedeHust 6€30MaCHOCTH HENOBEUECKOHN XH3HH HIH
CYZAOB, CAMOJIETOB, IIATGOPM HIIH APYTHUX MCKYCCTBEHHO COOPY)KEHHBIX B MOPE KOHCTPYKLHMA. . .
B 00O0OM Clryyae, KOrzia CO3AaeTcs ONacHOCTD IS YeOBEe4ECKOM XKH3HM HIIN peabHas yrposa
CyAaM, camoneTaMm, IaThopMaM MM IPyrMM HCKYCCTBEHHO COOPY>KEHHBIM B MOpE
KOHCTPYKLMSAM, €CJIH cOpOC NPEACTaBNAAETCA eQUHCTBEHHbIM CIOCOGOM NpenoTBpateH s
yrpo3sl...". Cp. Taxxe KOHBEHLMIO O MpeROTBpaLIeHN] 3arpA3HeHHs MOps cOpocamMu OTXOAOB
MOPCKHX M BO3QywHbIX cynoB, Ocno, United Nations, Treaty Series, vol. 932, p. 3, art. 8 (1),
MexayHapoaHy KOHBEHLHIO N0 NpeA0TBpaIleHHo 3arpasHeHus ¢ cyaoB MAPITIOJI, United
Nations, Treaty Series, vol. 1340, p. 184, npunoxenue 1, npasuno 11a).
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MCXOZS U3 TOrO, YTO AOCTATOYHO CEPHE3HOM ONMACHOCTH AJ1A 380poBbs. IIpoGnema ¢
pacnpocTpaHEeHHEM CTaTbH 24 Ha CHTYallHHd MEHee CEPbE3HbIE, YEM T€, I MMEETCA ONacCHOCTh
AJIs XKU3HH, 32KJIIOYAETCA B TOM, IZie OJDKEH POXOANTD HIDKHUI npeaen. B cayyasx
Tepswero 6eacTBre caMoieTa, Kak NpaBuiIo, OyAeT HETPYAHO YCTAHOBHTH HAIMYHE YrPO3bl
XH3HH, ONHAKO B APYTUX CIy4asX AHMana3oH BO3MOXHOCTeH BecbMa miupok. C ydyerom
KOHTEKCTA IJ1aBbl V M BEPOSATHOCTH TOrO, 4TO 6YAyT MMETHCA APYrue peLeHHs IPUMEHHTENBLHO
K CUTyaLMsIM, HE CONPSKEHHBIM C SBHOH OMaCHOCTBIO IS KU3HH, TIPEACTABIAETCA
HeuenecooOpa3HbiM paciuMpATh Chepy OXBaTa NMONOXKEeHNs 0 GEACTBUH 3a NPEAENb IPAMOi
yrpo3bl XU3HH. B cHTyaumsx, koraa areHT rocyaapcTea qefiCTBYeT B yCIOBHsX OeaCTBHA U
AOJDKEH CITacaTh XM3Hb JIIOACH, Heo6XonuMa onpeneneHHas rHOKOCTL B OLIGHKE 0OCTOATENLCTB
Gencreua. Coneprkaiuiicst B craTbe 24 KpUTEPHii OTCYTCTBHSA "MHOTO pasyMHOro criocoba"
HanpasJieH Ha YCTaHOBJIEHHE DanaHca Mex Iy XxeaHneM 00ecneunThb onpeneaeHHyIo ruokoCThb
NPY NPUHATHUH ar€HTOM TEX MJIM MHBIX MEP M0 CMNACEHHIO KH3HH M HEOOXOAMMOCTBIO
OrpaHHYMTB OXBAT CChUIOK HA HCKIIIOYHTENbHbIH XapakTep OGCTOSTENLCTB.

7)  Ha GencrsHe kak Ha HCKIIOYAIOLIEE IPOTHBOMPABHOCTL OOCTOATENLCTBO MOXKHO
CCBUIATHCS TOJIBKO B T€X ClIy4asX, KOrja rocyfapCTBeHHBIi areHT cracali COGCTBEHHYIO XU3Hb
WJTM KOTZI1a MEXY TOCYIapCTBEHHBIM OPraHOM HJIH ar€HTOM H JIMLAMH B ONTACHOCTH
HaJIH4ecTByeT 0cobas cBa3b. Cocrosnue OencTeus He BKIO4aeT B ceba Gonee obmue cmyuau
4pe3BbIYaiiHbIX OOCTOATENBCTB, KOTOPBIE HOCAT CKOPEE XapakTep HeOOXOMMMOCTH, YeM
6encrBusi.

8)  Crarps 24 MCKIIOYAET NIPOTHBONPABHOCTD MOBEJEHHS!, TOCKOJBKY OHO HEOBX0auMO A1
TOrO, YTOOb! YCTPaHHTB ONMACHOCTD JUIA XKH3HH. TakuMm 06pa3oMm, oHa He 0cBoBoXKaaeT
FOCYAapCTBO MIIH €r0 areHToB OT 00A3aHHOCTH BBITOIHEHUS APYTUX (HALMOHANBHBIX HIIH
MEXIyHapoAHbIX) TpeboBaHMit, HanpuMep TpeboBaHMs 00 yBEAOMIIEHHH COOTBETCTBYIOLINX
BJIaCTeH O NPUOBITHH MM O NIPENOCTABIEHHH COOTBETCTBYIOIE HHOOPMALIMK O MapLIpyTe,
naccaxupax Uim rpysem.

3¢ Cwm. Cushin and Lewis v. R, [1935] Ex.C.R. 103 (maxce eciiu CyAHO BXOAHUT B MOPT 1O
npu4uHe GEACTBHSA, OHO He 0CBOGOXKIAETCS OT TPeGOBaHHs COOOILHMTE O ITYTH CIENOBAHMS).

Cwm. Taxoxe The "Rebecca" (United States of America-Mexico General Claims Commission)
AJLL., vol. 23 (1929), 860 (CyaHO BOLLIO B MOPT [0 NpUYHHE GENCTBUS, IPy3 apeCTOBaH H3-3a
HAapYLIEHHs] TAMOXKEHHBIX NpaBui. (PakT 3aXOAa B MOPT NPH3HAH B JAHHBIX OOCTOSTENLCTBAX
pasyMHO#H HEOOXOAMMOCTBIO, @ He BONPOCOM yn06cTBa, KOHQHCKALHA, TAKUM 06pa3oMm,
npu3HaHa He3akoHHOH); "The May" v. R[1931] S.C.R. 374; The Ship "Queen City"” v. R [1931]
S.CR.387; Rv. Flahaut [1935] 2 D.L.R. 685 (npuMeHeH NpoBepOYHbIii KPUTEPHil "peanbHOro
U Henpeoaoaumoro Oencteus").
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9) Kak u B ciy4yae popc-Maxopa, cUTyalus, kotopas ObUIa Bbi3BaHa UK 06ycIoBIEeHa
IIOBEAECHHEM CChUIAIOLIETOCs Ha Hee roCyapCTBa, He ABJAETCA COCTOsHUEM bencTeus. Bo
MHOTHX CIIyHMasX CChliaomeecs Ha 6encTBie rocyAapcTBO MOIJIO CaMO CIIOCOOCTBOBATD, MyCTh
M KOCBEHHBIM 00pa30M, BOSHUKHOBEHMIO JaHHOM cuTyauny. OIHAKO MPHOPHUTET NOJDKEH OBITH
OTAaH HeOOXOAMMBIM MEpaM IO CIIACEHHIO XU3HH, H [I03TOMY B COOTBETCTBHH C YHKTOM 2 &)
ccblika Ha 6ecTBHE UCKITIOYAETCS IMLIb TOTAA, KOraa curyauus Oeacteus b0 uenukom, 6o
B COYETaHHMH C APYrUMH (pakTOpaMHu 00yCnoBIeHa MOBEAEHHEM CChLIAIOIIErOCH HA HEro

rocynapcrsa. Ta ke camas GOpMyNHPOBKa NPUHATA B cTaThe 23 (2) a)*”".

10) BexncrBue HCIITIOYAET NPOTHUBOITPABHOCTD JIMIIb TOTAA, KOTAA 3aIUINaEMbIE HHTEPECH
(HampuMep, )XH3HDb MaCCaXKHPOB MJTH 3KHIIAXa) ONPENEICHHO NMEPEBEIUBAIOT HHbIE
NPUCYTCTBYIOHIME B JAHHBIX 0OCTOATENLCTBAX HHTEPECH. ECIu MoBeneHue, UCKIII0UEHHE
NPOTHBONPABHOCTH KOTOPOIO MBITalOTCA 0DOCHOBATH, CO3JAET ONACHOCTD s OonbLIero yucia
AH3Hel, YeM OHO MOXKXET CNaCTH HIH ke HHbIM 00pa3oM co3naeT OOJIbIIYI0 OMACHOCTD, CChIIKA
Ha cocTosiHUe OeICTBHS Ha TaKoe NMOBEAECHHE He pacnpocTpaHsercs. Hanpumep, BoeHHbIH
camMoJieT, Ha 60pTy KOTOPOrO HaXOAATCA B3PhIBYATHIE BELIECTBA, MOXET IPU 3KCTPEHHOM
rocagxe BbI3BaTh KaTacTpody, aTOMHast IOABOAHAA JIOAKA, HA KOTOPOit MpOM30LIIa Cepbe3Has
aBapus, MOXET BbI3BATh PAHOAKTHBHOE 3apaXEHHE B ITOPTY, B KOTOPOM OHA HieT yoexuina.
ITyHkT 2 b) npenycMaTpUBaeT, YTO CCbUIKA Ha OEACTBHA He IIPUMEHUMA K AEAHHUIO, KOTOpOe C
BEPOSTHOCTBIO CO3AACT CPABHHMYIO WM GONBIIYIO ONACHOCTh. DTO COOTBETCTBYET IYHKTY 1,
KOTOPBIi AN OTIpEAENeHUs TOro, ObLI 1M Y HCIIOJIHUTENS JeHHUA "MHOM pa3yMHbIi criocob"
CNAaCTH XH3Hb, YCTaHABIMBaeT 00beKTUBHLIA kpuTepuit. CinoBa "cpaBHUMYIO HIH 6ObIIYIO
OMaCHOCTB" NOJIKHbI TOJKOBATHCS B KOHTEKCTE OCHOBHOM LIEJIH CTIaCeHMs XU3HHU.

Crartbs 25
CocrosiHHe Heobx0AHMOCTH
1. TocynapcTBO He MOXET CCbLIAThCA HA COCTOSHUE HEOOXOANMOCTH KaK Ha OCHOBaHME
AJIS MCKITIOYEHHs POTHBOMPABHOCTH AEHUSA, HE COOTBETCTBYIOLIETO MEXIYHAPOIHO-
NpaBOBOMY O0s3aTENBCTBY 3TOrO rOCYAApCTBa, 32 HCKIIIOYEHHEM TeX CIydasnX, KOrjaa 3To

JACAHHUE!

a)  ABJIAETCA AMHCTBEHHBIM IJIA FOCYAApCTBa MYyTEM 3allMThl CYIECTBEHHOIO
UHTepeca oT OoNMbLIOH U HEMUHYEMOM OMAacHOCTH, U

37 Cm. xoMMeHTapHii k cTaThe 23, MyHKT 9.
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b)  He HAaHOCHT Cepbe3HOro yiepba CyIeCTBEHHOMY MHTEPECY FOCYAapCTBa HIIH
rocyJapcTB, B OTHOLIEHHH KOTOPBIX CYLIECTBYET AaHHOE 00A3aTeNbCTBO, HITH
MEXIYHApOAHOro cooOILECTBa B LIEJIOM.

2. B mo6oM ciy4ae rocynapcTBO He MOXET CChUIATHCSA Ha COCTOSIHHE HeOOXOMMOCTH
KaK Ha OCHOBAaHHE JUIA HCKJIIOYEHUA IPOTHBONPABHOCTH, €CIIH:

a)  IaHHOE MeXYHapORHO-NMPaBOBOE 00A3ATENHCTBO UCKIIOUAET BO3MOXKHOCTh
CCBUIKH Ha COCTOSIHHE HEOOXOAUMOCTH, HIIH

b)  3TO rocyaapcTBoO COcOGCTBOBANO BO3HUKHOBEHHIO COCTOSHHSA
HeobX0AMMOCTH.

Kommenrapuii

1)  Tepmun "cocrosHue HeobxomumocTu" ("état de necessité") ucronn3yercs ms
0003HaYEHHA TAKMX HCKITIOYUTENBHBIX CIy4aeB, KOTia rOCYAAPCTBO MOXKET 3alUTHTh
CYLIECTBEHHbIH UHTEPEC, KOTOPOMY yrpoxaer OoNbluas H HEMHHYEMas OTIaCHOCTb, TOJIBKO
NyTE€M BPEMEHHOIO HEHCIIOJIIHEHHA KaKoro-m1bo apyroro MexayHapoAHOTO 00s3aTeNnsCcTBa
MEHbLIEro Beca UM cpouHocTH. IIpH cobmoneHnu y3Ko onpeneneHHbIX B CTaThe 25 yCnoBuii
CChblJIKa Ha HEOOXOIMMOCTDb MPU3HAETCH KaK OOCTOATENBCTBO, HCKIIOYAIOIIEe
NpOTHBONPABHOCTb.

2)  Ccpinka Ha COCTOSHHE HEOOXOAMMOCTH HOCHT HCKJIKOUHTENBHBIN XapaKTep B LEJIOM pse
oTHoleHnid. B oTimuue ot cornacus (crarbsa 20), caMmo000poHbI (cTaThs 21) 1K KOHTPMED
(cTaTps 22) oHa He 06ycnoBieHa NpeALIECTBYIOLMM NOBEIEHHEM NOTEPNEBLIErO rOCYAapCTBa.
B ornnune ot dpopc-maxkopa (cTates 23) OHa He OTHOCHTCS K NOBEAEHHUIO, KOTOPOE MMeeT
HEBOJIbHBIH WM BBIHYXEHHbIH xapakTep. B otmmue or OGencrsusa (crarss 24) cocrosiHue
HeoOXOAMMOCTH 3aKIII04aeTCst B OMACHOCTH HE JUIA XKH3HH JIML, BBEPEHHBIX areHTy rOCyAapCTBa,
a B O0oNbIION ONMaCHOCTH NS CYLIECTBEHHBIX HHTEPECOB rOCYAPCTBA UITH MEXAYHAPOIHOTO
coobmecrsa B 1esioM. CocTosiHMe HEOOXOMNMOCTH BO3HHKAET TaM, Ile HMEETCA
Hepa3peMbIi KOHQIMKT MEXy CYLIECTBEHHbIM HHTEPECOM, C OQHOM CTOPOHBI, H
0053aTeIbCTBOM CCHUIAIOILETOCS Ha COCTOsIHHE HEOOXOMUMOCTH roCcyapCTBa — C APyro. DTH
0COOEHHOCTH O3HA4aIOT, YTO TOJIBKO B OUEHb PEAKHX CIy4asiX HEBBINIONHEHHE 00s3aTeNLCTBA



- 195 -

MO>KeT 0OOCHOBBIBATLCA COCTOSHHEM HEOOXOMMMOCTH U YTO COCTOSSHME HEOOX0QUMOCTH
SIBJIIETCS MIPEIMETOM XECTKUX OrpaHH4YeHHH BO m36exaHue BO3MOKHBIX 3noyr10"rpe6nem»nTl398 .

3) HmeroTca BecOMbl€ M aBTOPUTETHbBIE HCTOUHHKH, NOATBEPKAAIOIHE 0O0CHOBaAHHOCTD
CCBUIKH Ha COCTOSIHHE HEOOXOIMMOCTH KaK Ha 0OCTOATENLCTBO, UCKITIOHAIOLIEe
npoTHBOIPaBHOCTb, CCBIIKM Ha COCTOSIHHE HEOOXOMMMOCTH HEOMHOKPATHO JeNIaINCh
rOCyfapCTBaMH U PacCMaTPHBAIIMCh BO MHOTHX MEXIyHapoIHbIx TpubyHanax. Bo Bcex aTux
CJIy4asX CyAbl COTMallaNMCh C MPUHLIMINOM CChUIKH Ha COCTOSIHME HEOOXOMHMMOCTH HIIH, 1O
KpaliHedl Mepe, ee He OTBeprajiu.

4) B cnope mexnay Anraueit u Ilopryranuesi B 1832 rony npasurenscreo Iloptyranuu
YTBEPXKIAIO, YTO OTHYXKIAEHHE UMYLIECTBA OPUTAHCKHX MOJNAHHBIX, HECMOTPA Ha JOrOBOPHOE
MOJIOXKEHHE, ONMPaBAaHO HACYLIHOH HEOOXOAMMOCTBIO CHabXeHHU BOMHCKMX KOHTHHT€HTOB,
y4acTBYIOLIMX B Ipece4eHHH BHyTpeHHMX Oecnopankos. IlpasurenscTy Bemukobpurannu
ObLI0 3a5ABJIEHO, YTO:

" 1oroBopsl 310it cTpaHsl ¢ [Topryranueii [He] UMEIOT TakO# HENPENOXKHBII U CTPOrHit
Xapakrep, 4ToObI HE HOMyCKaTh H3MEHEHHU NpH kakux Obl TO HH 6b1N0 06CTOATENLCTBAX
WK 4TOOBI MX MOJIOKEHHA BBITOJHAIMCH TaK CTPOro, YTO npaBuTeNbeTBO [TopTyranun
NWILIEHO MPaBa UCIONb30BaTh MEPhI, KOTOpPbIE abCOMOTHO M HEMPEMEHHO HEOOXOMUMbL
i 6€30MaCHOCTH M CaMOro CYILeCTBOBaHMA rocynapcrea. IIpenmenst Heo6xoauMoCTH,
KOTOpas ONpaBAbIBaeT MOXOOHOE OTHYKAEHHE UMYLIeCTBa OPHTAHCKHX NOJNAHHBIX,
OOJDKHBI 3aBHCETh OT OOCTOATENLCTB NAHHOTO CIy4ast, OMHAKO Takas HeoOXOaAMMOCTD

I0JDKHA ObITh HEMHHYEMO# H cpoqﬂoﬁ"’”.

5) B unuunenre c cyasoM "Ksponaiin" B 1837 rofy, Ha KOTOpBIi 4aCTO CCHUIAKOTCS KaK HA
NpHUMEp CaMO3alIHThI, CChIIKA Ha COCTOSIHME HEOOXOAMMOCTH NPO3BY4aa BO BpeMs, KOraa
HOPMBI, OTHOCSIIIMECS K MPUMEHEHHUIO CHJIbI, IMENH COBEPLIEHHO MHYIO, Y€M CEHuac, OCHOBY.

38 BeposTHO, KIIACCHYECKHM CIy4aeM TAKOTO POJa 3I0yNOTPeGneHHil SBISETCH OKKYIALHs
I'epmanueii JliokcemOypra u Bensruu B 1914 roay, kotopyio I'epmanus nerranack 060CHOBATh
CCBUIKOI Ha cocTostHUe HeoOxomumocTH. CM., B 4aCTHOCTH, HOTY, KOTOPYIO 2 aBrycra

1914 rona HeMeukuit NOCNaHHUK B bproccene Bpy4Hi MHHHCTPY MHOCTpaHHbIX Aen benbruu B
J.B. Scott, ed., Diplomatic Documents Relating to the Outbreak of the European War (New
York, Oxford University Press, 1916), Part I, pp. 749-750, 1 pe4sb, NpOH3HECEHHYIO 4 aBrycTa
1914 rona B pelixcrare HeMeukuM KaHIuiepoM ¢oH bermann-T'onbBerom, rae coaepxarcs
IIMPOKO U3BeCTHbIE cioBa "wir sind jetzt in der Notwehr; und Not kennt kein Gebot!"

("MBI HaXOOUMCS B COCTOSHHH CaMOOOOPOHBI, 2 HEOOXOXUMOCTDb He TMPH3HAET 3aKOHOB").
Jahrbuch des Volkerrechts, vol. 111 (1916), p. 728.

3 AD. McNair, ed., International Law Opinions (Cambridge, University Press, 1956),

vol. II, p. 232.
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B 3TOM cityqae GpUTaHCKHE BOOPYXXKEHHbIE CHJIbI BOLLIH Ha TeppuTopHI0 CoeaunenHbix IlItaTos
M aTaKOBaJIH M YHUYTOXHIIM NMPHHAJUIEXKALlee aMEPMKAaHCKHM IPakiaHaM CyIHO, KOTOpoe
NepeBO3NII0 HOBOOPAHLIEB H BOEHHBIE U JPYIHeE Ipy3bl IS KAHANCKHX HHCYpPreHToB. B oTBeT Ha
npotecthl CoenquHenHrix IllTaro 6puranckuit nocnanHuk B Bamunrrone ®okc cocnancs Ha
"HeoOX0MUMOCTb CaMOOOOPOHBI K CAMOCOXpaHEHHA";, K TOMY )K€ BBIBOZY MpPHLLIEN
IOPHAHYECKHI COBETHHK, C KOTOPBIM KOHCYIbTHPOBAJIOCh OPUTAHCKOE MPaBUTENLCTBO H
KOTOPBIii 3asABHJI, YTO "noBeneHne OpUTaHCKHUX BNacTeil" OGbIN0 ONpaBOaHHBIM, NTOCKONBKY OHO
ABJAIOCH "aGCOMOTHO HEOGXOMMMBIM B KaueCTBe Mephl npeaocTopoxHocTu" .
I'ocynapcrBeHHblit cexperapb Y36cTep 0TBETHI NOCHaHHUKY DOKCY, YTO "HHUYTO, MEHEE YeM
sBHaA W abCOMOTHAaA HEOOXORUMOCTD, HE MOXET Jiedb B OCHOBY ONpaBJAaHMA" COBEPIUEHHA
"BpaxxaeOHBIX aKTOB Ha TEpPUTOpHM MUPHO# JlepkaBbl", U OTMETHII, YTO OpUTaHCKOE
NPaBUTENLCTBO AOJDKHO A0OKA3aTh, YTO ACHCTBHA €ro BOHCK ObLTH NeHCTBUTENBHO BBI3BAHBI
"HeoOx0nMMMOCTBIO caMOO6OPOHBI, HEOOXOAUMOCTBIO HEMEUIEHHOH, npeobnanaroei, He
ocTaBiAIoLIeil HU BBIGOpA CPENCTB, HH BpeMeHu s pasMbiuterna” . B cBoeM nocianun
KoHrpeccy 7 nexabps 1841 rona npesunenr CIIIA Taiinep BHOBb 3asBuII, YTO:

"2TO MpaBUTENLCTBO HUKOTAA HE NMPEAOCTABUT KaKOMY-IHO0 HHOCTpaHHOMY
NpaBUTENbCTBY NPaBa BTOPraThCA Ha CBOIO TEPPUTOPHIO, 32 HCKIIIOYEHHEM CITy4asi CAMOH
CpO4HO#i U KpaiiHeii He0OXOAUMOCTH, YTOObI APECTOBLIBAThL WIIH YHHYTOXATh
COOCTBEHHOCTh T€X, KTO MOT HAPYLIHTh MYHHLUNAIbHBIE 3aKOHBI 3TOr0 HHOCTPAHHOTO

npasuTenscTa. .. "%

WHuupeHT 6511 Mcuepna suwb B 1842 roxy nyrem oOMeHa nuCbMaMy, B KOTOPbIX ABa
MPaBUTENLCTBA COrJIACHIINCD, YTO ""MOXKET BOZHUKHYTh TaKas HEMpeoaoauMas HeOOXOAUMOCTb,
KOTAA 3TOT BEMKHI PUHLIKAIT MOXET U JOJDKEH OBITh MPHOCTAHOBIIEH B CBOEM AEHCTBHHU".
"310 momkHO ObITh", - fOGaBMN NOopA Aw63pTOH, nocnaHuuk ad hoc Gpuranckoro
NpaBHTENLCTBA B BallMHITOHE, - "Ha kpaT4aiiunii BO3MOXXHBIH NEPHOA B TEYEHHE NIPH3HAHHON
KpaiiHeil HeOOXOAMMOCTH U CTPOro OrpaHH4E€HO CAMbIMH Y3KHMH NpeaeiaMH IaHHO#

neobxoaumoctn” 4%

40 Cm. cooteerctenno W.R. Manning (ed.), Diplomatic Correspondence of the United
States: Canadian Relations 1784-1860 (Washington, Carnegie Endowment for International
Peace, 1943), vol. II1, p. 422; A.D. McNair, ed., International Law Opinions (Cambridge,
University Press, 1956), vol. II, p. 22.

Y British and Foreign State Papers, vol. 29, p. 1129.

Y2 British and Foreign State Papers, vol. 30, p. 194.

4“3 1bid., p. 195. Cm. oTBeT rocynapcTBeHHOro cexperaps Yaberepa: ibid., p. 201.
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6) B cnope no aeny o "Poccuiickux kotukax" B 1893 roay, 3awmmimaemMbm ot "GoNbLIOH 1
HEMHMHYEMO# ONaCHOCTH" "CYLIECTBEHHBIM HHTEpecOM” Gbiia NpHpPONHAs cpena obuTaHus B
paiioHe, He OXBaYE€HHOM IOPHCAMKUMEH KaKOro-1mbo rocyaapcTsa ik KakuM-1u60
MeXIyHapOxHbIM pexxuMoM. Ilepen onacHOCTBIO yHHUTOXEHHS NOMYIALNM TIONEHEH B
pesyabTaTe HU4EM HE OrpaHHYEHHOrO NPOMbIC/A PABHTENLCTBO POCCHM NPHHSANO yKa3,
3ampeLIAIOLIMA OXOTy Ha KOTHKOB B OTKPBITOM MOpe. B mucbMe 6puTanckomy nocny ot

12/24 despans 1893 rosa MHHHCTP MHOCTPaHHbIX Aen Poccun o6bACHA, YTO 3Ta Mepa Obina
MPHHATA B CUAY "a6COMOTHOH HEOGXOMMMOCTH B CPOUHBIX BPEMEHHBIX Mepax” ¢ y4eToM
HaCTYIICHMA OXOTHHYbEro ce30Ha. OH "NOAYEpKHYN NPEHMYIIECTBEHHO NPeIyIpeNHTebHbII
XapaxTep BBILIEYNOMSHYTBIX MEP, KOTOpbIE ObIIHA MPHUHATHI MO AABJICHHEM HCKIKOYHTEIbHbIX
obcroatenscts"*™ u 3asBun 0 roToBHOCTH 3aKMOUHTE ¢ OpHTaHCKHM MPaBHTENLCTBOM
COrJjlaleH®e B HHTepPecax NOJINOCPOYHOIO YPeryIMpOBaHUA BOIIPOCOB OXOThI HA KOTHKOB B 3TOM
paione.

7) B nmene o soamewenuu Poccuu 0TTOMaHCKOE MPABUTENBCTBO 15 ONPABLAHHS 3aQiep>KKH B
BBITUIATE CBOETO AOJIra POCCHACKOMY NPaBUTENLCTBY MCIIONB30BAIO CPEAM APYTHX aPTYMEHTOB
TAKX€ CCHUIKY Ha YPE3BbIYAHHO TKENYI0 GHHAHCOBYIO CHTYaUHIO, KOTOPYIO OHO
0XapaKTepU30BalIO Kak (GOpc-Maxop, XOTH pevb LLTa CKOPEe O COCTOSHMH HEOOXOUMOCTH.
ApOuTpaxkHblii CyI B IPUHLHIE COTNIACHIICA C ITOM CCHUIKOIN:

"Hcrnouenue Ha OCHOBAHUU HENPEOOOTUMOT CUNbY, O KOTOPOM YIIOMHHAETCS B nepBoi
CTPOKE, MOXKET BBIIBMIaThCs B MEXIYHAPOIHOM ITyOIIMYHOM NpaBse, KaK ¥ B YaCTHOM
npaBe: MEXAYHapOAHOE NMPaBO AOJDKHO MPHUCNOCabINBATLCA K NOMHTHYECKUM
HeoOxonumocTaM. TMpasurenscTso Poccuiickoit uMnepusn AcHO IOIYCKAeT. .. 4YTo
06A3aHHOCTD rOCyZapCTBa BLIMOIHATD JOTOBOPHI MOXET HAPYIIATHCH, "eciu camMoMy
CyLIECTBOBAHUIO FOCYAapPCTBA YrPpOXKAeT OMaCHOCTD, €CIH COOIMONEHIE MEXIYHAPOIHOTO
00s3aTeNbCTBA ABISETCA. .. caMoyHuymocetuem"*® .

BwMmecre ¢ Tem oH cuen, uTo:
"Bbu1o 6bl, ONHAKO, ABHLIM MPEYBENUYEHHEM JOMYCTHTh, YTO BHILIATA (unu 3axkmoYeHHne

3afiMa JU1d BBIIUIATHI) OTHOCHTENLHO HEGOMBLION CyMMBI Mopsiaka 6 MITH. BPaHKOB,
HeobXx0onMMO¥i UlA BO3MelneHus yiep6a, npuunHeHHoro Poccuu, Mora 6k oxopBats

44 British and Foreign State Papers, vol. 86, p. 220. Hccaedosanue cexpemapuama,
nyHkr 155.

495 UNRIAA, vol. X1, p- 431 (1912) et p. 443; Hccneoosanue cexpemapuama, myHkT 394.
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cymecTBoBaHHe OTTOMAHCKOMH HMIIEPHH HITH K€ 3HAYMTENLHO YXYALIMTh €€ BHYTPEHHEE
WJIH BHEILIHee mojoxenue. . "%,

ITo ero MHeHHIO, HCMOJHEHHE MEXAYHAPOAHOIO 0053aTeNbCTBA AOJDKHO MMETh XapaKTep
"CaMOYHMYTOXEHHMsA", AJIs TOTO YTOOb! MCKIIIOYHTh IIPOTHBONPABHOCTD MOBENEHMS, KOTOPOE
HAPYIIAET HMEIOLIEECH 06A3aTeLCTBO . .

8) B zene "Cocvems kommepcosns Oe Beavorcux™® npasurenscrso I'peuun umeno nepen
Genbruiickoif koMnaHue 3aJ0JDKEHHOCTD O ABYM apOHTpaxKHbIM peleHusM. Benbrus
obparunace B ITocTossHHYIO ManaTy MexJyHapORHOrO MPABOCYAHs C MPOChOOi BLIHECTH
3aKJIIO4YEHHE O TOM, YTO NPaBHTEILCTBO I peLH, OTKa3bIBaACh BHITUIATUTL BO3MELLEHHUE,
HapylIaeT CBOM MeXIyHapogHble o0s3aTenscTBa. IIpaBuTenbeTBo I'penuu cocnanoch B OTBET
Ha TSKENYIO GIOJDKETHYIO M BAJIIOTHO-(MHAHCOBYIO CHTYALHIO B cTpare' . Cyx OTMETHI, 4To
OH He NMPaBOMOY€H IPHHHMATD PEIIEHHA O TOM, MMEIOTCH JIH y NMpaBUTENbCTBA I perinn
OCHOBaHMA HE BBITLUIAYHBATE NPUCYXACHHYIO apOuTpaskeM koMneHncauuo. OnHako cyxa rno
YMOJIYaHHIO COrflacuiIcs ¢ 6a30BbIM MPHUHLUMIIOM, B OTHOLIEHHH KOTOPOTO MEXAY ABYMS
CTOpoHaMH pasHornacii ue 6u11o*!’,

496 bid.
47 Cnyuait, B KOTOPOM CTOPOHbI CTIOPa COTTIACKIIHCH, YTO CEPbE3HBIE (PHHAHCOBBIE
3aTpyaHeHnss 000CHOBBIBAIOT HHOM CrIOCO0 UCONHEHH 0083aTENbCTB, Y€M TOT, KOTOPBIii ObLn
NepBOHAYaIbHO MPEAYCMOTPEH AJA CNOPa B OTHOLIEHHH BBINOJHEHHA apOUTPaXKHOTO
IIOCTaHOBJIEHUA O MPUCYXKAEHUH KomneHcauuu cM. Forests of Central Rhodope, UN RIAA,
vol. I1I, p. 1405 (1933): cm. Jlura Hauwii, Official Journal, 15th year, No. 11 (Part I)
(November 1934), p. 1432.

408 Société Commerciale de Belgique, 1939, P.C.LJ., Series A/B, No.78, p. 160.

49 P.C.IJ. Series C, No. 87, pp. 141, 190, Hccredosanue cexpemapuama, nyHkr 278.
AprymenTs I'peunn B OTHOIEHMH COCTOSIHUA HEOOXOAMMOCTH CM. TaM XXe, IyHKThI 276-287.

10 Société Commerciale de Belgique, 1939, P.C.1J., Series A/B, No.78, p. 160;
Hccneoosanue cexpemapuama, nyskt 288. CM. takxke neno Serbian Loans, rae nozuiuu
CTOPOH M CyZa N0 3TOMy BOMpocy Obinu odeHb Onuskn: Serbian Loans, 1929, P.C.1.J., Series A,
No. 20, Hccredosanue cexpemapuama, nyHktsl 263-268; French Company of Venezuela
Railroads, UN RIAA, vol. X, p. 282 (1902), at p. 353, Hccaedoeanue cexpemapuama,

nyHKkTbI 385-386. B cBoeM ocoOom MHeHunu 1o aeny Oscar Chinn cyabs AH3UIOTTH GbL
COrJlaceH C MPHHIHKIIOM, 4YTO "He0OXOAHMOCTL MOXET ONpPaBAaTh HEHCIIOMHEHHE
MEXIYHapOIAHBIX 06A3aTeNBCTB", HO OTPHULIAN TPMMEHHMOCTDb NPHHUMNA K (akTHYeCKOi
cropoHe aena: Oscar Chinn, 1934, P.C.1.J., Series A/B, No. 63, p. 65, at pp. 112-114.
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9) B mapre 1967 rona nubepuiickoe HeprenanuHoe cyaHo "Toppu Kanbon" norepnen
KpylI€HHe Ha MOABOAHON KaAMEHHOH rpsne nobiM30CTH OT KOPHY3/ILCKOro nobepesxnbs BHE
npenenos OpUTAHCKMX TEPPHTOPHANBHBIX BOI. Bolbllioe KONHYEeCTBO BhUMBLIEHCS HedTH
yrposano 3arpasHeHueM nobepexnbs AHrauu. Ilocnie Heyaauu pa3nu4HbIX MOMNBITOK UCIPABHTD
nioyioxeHne GpUTaHCKOE NMPaBUTENLCTBO PELIMIIO MOABEPTHYTh CYAHO 6oMbapaupoBke, ¢ TeM
4TOOBI CX€Ub OCTABIIYIOCA HeDTh. JTa onepauus Oblla yCHEMWHO OCyLecTBIeHa. bpuranckoe
NPABHTENLCTBO HE BBIBUHYNO KaKHX-ITHOO I0pUAHUECKHX O0OOCHOBAHHII CBOEIO NMOBENCHHUS,
O/IHaKO NMOAYEPKHYJIO HaNWYNE CHTyalluH KpaiHel OMacHOCTH M YTBEPXIaso, YTO PelieHHe O
6ombapanpoBKe cyaHa OO NPUHATO NOCJIE TOrO, KaK 0Ka3aauch Oe3yCnelnHsIMH BCE
ocransHble cpeactsa’’!. Hukakux MeXIyHapOAHBIX MPOTECTOB HE MOCIEA0BAIO.
BnocnenctBuu 6bu1a NpUHATA KOHBEHLMSA, KOTOpas peryaupyer Oyayiiue ciydaun

HEeO6XOAMMOCTH BMELIATENBCTBA [UIA TOTO, YTOObI M36€XaTh KPYMHOIo 3arpA3HeHns He(Thio 2.

10) B apburpaxe no neny "Petin6oy Yoppuop" apbutpakHslii CyA BbIPa3nJl COMHEHHE B
OTHOLIEHUH 060CHOBAHHOCTH CChUIKH Ha COCTOSIHME HEOOXOAUMOCTH. OH OTMETHI, YTO MPOEKT
cratbu KoMuccuy, "kak npencrapisiercs, paspelaer rocyaapcTBy NpeanpHHUMAThL HE3aKOHHbIE
IEACTBUsA, CCLNAACh HA COCTOSHNE HEOOXONMMOCTH", M 0XapaKTepH30BAJ NPEAIOKEHHE
Komuccuu kak "criopuoe" >,

11) C npyroii croponsl, B nene o npoexme I'abuuxoso-Hadsmapow*™* Mexnynapomusiii Cyn
BHMMATeJIbHO PaCCMOTPEN apryMeHTallI0, OCHOBaHHYIO Ha npoexTe cratbi Komuccun

(ubIHeE cTaThs 25), HEABYCMBICIEHHBIM 00Pa3oM NPHUHKUMas IPUHLIKII, HO OXHOBPEMEHHO
OTKJIOHAA CCBLUIKY Ha HEro NMPHUMEHUTENBLHO K 00CTOATENbLCTBAM JaHHOrO aena. Yro xacaercs
camMoro npuHuuna, MexnyHapoasblit Cyn oTMeTn, 4To 06€ CTOPOHBI MONAraKCh Ha MPOEKT
craTbi KOMHCCHH KaK Ha COOTBETCTBYIOLIYIO GOPMYIIMPOBKY, U fajiee 3asBHUI:

1 The "Torrey Canyon”, Cmnd, 3246 (London, Her Majesty's Stationery Office, 1967).

4“2 MexnyHapoaHas KOHBEHLMA OTHOCHTE/ILHO BMEIIATENbCTBA B OTKPLITOM MOpE B CJIy4ae
aBapMH, MPMBOAAUIMX K 3arpA3HeHHI0 HedThIo, 29 HOAOpa 1969 roaa, United Nations, Treaty
Series, vol. 970, p. 211.

43 Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at p. 254.

B nene Libyan Arab Foreign Investment Company v. Republic of Burundi (1994), LL.R., vol. 96,
p. 279, at p. 319, TpubyHan oTkazancs KOMMEHTHPOBATD L1eN1eco00pa3HOCTh KOAUPHUKALKH
AOKTPHUHEI O HEOOXOAMMOCTH, OTMETHB, YTO NPHHATbIE BypyHau Meps! NpeanooXuUTeNsHO He
SIBJIAIOTCS €IMHCTBEHHBIM CNIOCOOOM 3alMThI CYLIECTBEHHOTO HHTEPeca OT 60bIIoHi 1
HEMHHYEMOMH OMaCHOCTH.

414

Gabcikovo-Nagymaros Project (Hungary/Sovakia), 1.C.J. Reports 1997, p. 7.
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"Cyn nonaraer. .., 910 COCTOsIHME HEOOXOMMMOCTH NPHU3HAHO OOBLIMHBLIM MEXIYHAPOTHBIM
NPaBOM B Ka4€CTBe OGCTOATENLCTRA, HCKIIFOYAIOLIEr0 NPOTHBONMPABHOCTh NEAHMSA,
HAPYIIAIOWEro MeayHapoaHoe o6a3aTenscTBo. OH, KPOME TOrO, OTMEYAET, YTO TaKOe
OCHOBaHH€ /I MCKIIFOYE€HUH NPOTHBONPABHOCTH MOXET ObITh MPHHATO TOJBKO B NOPSIKE
uckmoveHus. KoMuccns MexayHapoaHOro rnpaBa BeICKa3alia TO K€ MHEHHE B
00bACHEHHH IPHYHH, IO KOTOPBIM NpeRno4na GopMyIHPOBKY OT NPOTHBHOTO. .. Takum
o6pasom, no MueHuI0 KoMHccHH, CCBUTKH HA COCTOSIHHE HEOOXOANMOCTH NPaBOMEPHBI
JMWb PH ONIPENEIEHHbIX, YETKO OMPEAENICHHBIX YCIOBUAX, KOTOPbIE JOIKHbI
co6m0AaThCsA B MX CO4ETAHHH, IPH 3TOM 3aMHTEPECOBAHHOE MOCYAAPCTBO HE SBJIAETCS
€OMHCTBEHHBIM CyZIbeil TOro, COOMIONEHBI 3TH YCIOBUA UM HeT. B NaHHOM ClTyuae BakHbI
CIIEAYIOUIHE OCHOBHbIE YCIIOBHUS. COCTOSIHME HEOOXOOHMMOCTH JOJKHO OLITH BHI3BAHO
"CYLIECTBEHHBIM HHTEPECOM" rOCYIapCTBA, KOTOPBIM COBEPILEHO MPOTHBOpPEYAlIee
OOHOMY M3 €r0 MEXIyHapOAHO-NPAaBOBBIX 00A3aTENbCTB ACAHUE, 3TOMY HHTEPECY
IOJKHA YrpoXKaTh "6oblas H HEeMHUHYEMas OTIACHOCTH"; OCMapHBaeMoe JIETHHE JOJKHO
OBITh "eqMHCTBEHHBIM IMyTeM" 3aIUThI 3TOrO HHTEPECA; 3TO AEAHHE HE NOIDKHO
"HaHOCHTB CEPLE3HOrO yiepba CyIecTBEHHOMY HHTEpeCY" roCyaapcTB, B OTHOIEHUH
KOTOPBIX CYLIECTBYET AaHHOE 00A3aTENbLCTBO; COBEPLUMBILEE JAHHOE ESHHE MOCYAapCTBO
HE JIOJDKHO "Cnoco6CTBOBaTh BOSHMKHOBEHUIO COCTOSHHA HEOOXOMUMOCTH". DTH ycaoBus

COOTBETCTBYKOT HOPMaM OBGBIMHOTO MEX/TyHApOIHOTO npasa”’™.

12) Ccbinka Ha Heo6X0OMMOCTb OblIa NpeaMeToM pasbuparenscrsa B aene "Quuepus
oxcropucouxun"*'®. Opranmsanus PBIOOIOBHBIX NPEANPUATHIA CEBEPO-3aMANHON ATIAHTHKH
(HA®O) npuHaia HOPMATHBHBIE MEPbI 10 COXPAHEHUIO TPAHCTPAHHYHBIX 3aMacOB Phib,
KOTOpbI€, N0 MHEHHMIO KaHazns!, no pARy npHyuH okasaauch HeaddexTuBHeiMH. B 3akone 06
oxpaHe npubpexHBIX pbIOHBIX 3aracoB 1994 rona Kaxana 3assuna, 4to prIGHBIM 3amacaMm
Bonbuiux 6aHOK yrposaeT HCUe3HOBEHHE, H YTO LENbI0 NPUHATHA KaK 3aKOHA, TaK U MPaBuI,
6b110 "naTe KaHane BO3MOXHOCTb IPHHATL CPOYHBIE MEPHI, HEOOXORUMBIE 1S
NPEROTBpPAIEHHA JaIbHEALIEr0 YHUYTOXKEHHA 3THX 3aMacoB H 00ecrneyeHus ux
Bocrpou3BoacTea”. Ilo3aHee kaHANCKHE BIACTH OCTAHOBHIIM M aPECTOBAJIM B OTKPHITOM MOpE
MCMAaHCKOE PbIGONOBHOE CynHO "Icmau", 4to npuseno k KoHGIMKTy ¢ EBponeiickum coro3oM u
HUcnauueir. IlpasurenscTBo Mcnanuu Bo3paxano NpOTHUB TOTO, YTO apeCT MOTHBHPOBAJICS
3a60T0i1 0 COXpaHEHHH 3aI1acoB, "MOCKOJILKY OH HAPYIIAET AEHCTBYIOMME NONOKEHUS

4“5 Tam xe, ctp. 40-41, myHKTsI 51-52.

48 Fisheries Jurisdiction (Spain v. Canada), 1.C.J. Reports 1998, p. 431.
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Koneenuun HA®O, croponoii kotopoit sensercs Kanaza"*'’. Kanana He cornacunace ¢ ITHM,
yTBepkzas, 4ro "apect "Icmau" 611 He0OX0AMM, UTOGLI MONOKHUTH KOHEL UPEIMEPHOMY
BBUIOBY MCIIaHCKMMHM phifakamu yeproro nantyca"*'®. Cyn nocranosun, uto on we o6nanaer

lOpPlCI(PlKLlPIeﬁ NIPUMEHHTEIIbHO K JAHHOMY lIele4l9.

13) IlpaBOMEpPHOCTD M MpeneEl CChUIKH Ha HEOOXOIMMOCTD SBJSIOTCS IPEAMETOM
INTMTELHOM MOJIEMHKU CPeNH aBTOpoB. Paublue aBTOpHI, KaK MPaBHJIO, NPH3HABAH TAKYIO
CCBUIKY B OnpezieNneHHbIx yenosusix 2’ B XIX seke 3noynorpebnesus HEOOX0IMMOCTHIO,
CBA3aHHbIE C MAeei "QyHRaMEHTaNbHBIX IPaB FOCYAapCTB", BBI3BAIM POTHBOMOJIOKHYIO
peakuuio. B Teuenue XX Bexa HHCNIO aBTOPOB, KOTOPbIE BHICKA3bIBAIOTCH NPOTHB KOHLIEMLUM
COCTOSHHSI HEOOXOAMMOCTH B MEXIYHAPOIHOM IIpaBe, YBenuumiaock. OnHaKko NOKTPHHANbHbII

Gananc MHEHM# POJOIIKAET OCTABATLCA B M0J1b3y OOOCHOBAHHOCTH TOM CCBIIKH Y,

7 Ilwrara u3 nocTaHoBNEHUs cyna: I1.C.J. Reports 1998, p. 431 at p. 443, para. 20. IIporect

EC ot 10 mapra 1995 rona, rae yTBepKaaercs, 4TO apecT "He MOXET GbITh ONPaBAaH HHKAKUM
obpaszom", cM. MemopaHaym Koponescrsa Hcnanuu (cenTabps 1995 roza, myukr 15).

48 1CI Reports 1998, p. 431 at p. 443, para. 20. Cm. nanee kouTpMemopannyM Kanazsi
(deBpanb 1996 roaa), nyukrsi 17-45.

419 B cornacosanHOM npoTokoJe, noanucaHHoM Esponeiickum corozom u Kananoit, Kanana
COrJIacHJIaCh Ha OTMEHY MOJIOXKEHHI O MPHMEHEHHH 3aKOHa 1994 rofia B OTHOLIEHHMH UCHTAHCKHX
H MOPTYrambCkux cynos B paiione HAQO u na ocBo6oxxaenue cynua "Ocmau". CTOpOHBI 4ETKO
M3JI0XKHJIH CBOW COOTBETCTBYIOLIME NO3ULIMU "OTHOCHTENIBLHO COOTBETCTBHS NMONPABKH OT 25 Mas
1994 ropa x 3akoHy O 3amuTe PHIOHBIX 3aNacOB B NPHOPEXHBIX paitoHax KaHanw! u
NOC/eNyIOLHX MOJIOXEHHH ¢ HOpMaMH 0OBIYHOrO MEXAYHAPOAHOro npasa ¥ KonseHuuu
HA®O" u ocraBmny 3a cobo#t npaBo "COXpaHATb U OTCTAMBATH CBOU NPaBa B COOTBETCTBUM C
MexxayHaponHoM npasom”. Cwm. Canada —European Community, Agreed Minute on the
Conservation and Management of Fish Stocks, Brussels, 20 April 1995, I.L.M., vol. 34, p. 1260
(1995). Cwm. Taxxe Cornamenue 06 ocyLiecTBIeH!H NONOXeHUH KOHBEHIIMM IO MOPCKOMY
NpaBy, KOTOpPbIE KaCalOTCA COXPAHEHHMS TPAHCTPAHUYHBIX PbIOHBIX 3aMacoOB U 3aNacoB AaJleKO
MHTPHPYIOWHKX PLI6 M ynpasiaeHus UMK, 8 ceHTaOpa 1995 rona, A/CONF.164/37.

0 Cwm. B. Ayala, De jure et officiis bellicis et disciplina militari, libri tres (1582, repr.
Washington, Carnegie Institution, 1912), vol. II, p. 135; A. Gentili, De iure belli, libri tres
(1612, repr. Oxford, Clarendon Press, 1933), vol. I1, p. 351; H. Grotius, De jure belli ac pacis,
libri tres (1646, repr. Oxford, Clarendon Press, 1925), vol. II, p. 193; S. Pufendorf, De Jure
naturae et gentium, libri octo (1688, repr. Oxford, Clarendon Press, 1934), vol. II, pp. 295-296;
C. Wolff, Jus gentium methodo scientifica pertractatum (1764, repr. Oxford, Clarendon Press,
1934), vol. 11, pp. 173-174; E. de Vattel, Le droit des gens ou principes de la loi naturelle
(1758, repr. Washington, Carnegie Institution, 1916), vol. III, p. 149.

21 O63op NPeALIECTBYIOLIMX MONOXKEHHH NOKTPHHBI CM. Yearbook... 1980, vol. 11, Part One,
pp. 47-49; u cm. Taike P.A. Pillitu, Lo stato di necessita nel diritto internazionale (Perugia,
Universita di Perugia/Editrici Licosa, 1981); J. Barboza, "Necessity (Revisited) in International
Law", in J. Makarczyk (ed.), Essays in Honour of Judge Mafred Lachs (The Hague, Martinus
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14) B uenom npakTHKa roCyaapcTB U CyaeOHbIe peleHs MOATBEPXKAAIOT TOYKY 3pEHHUA O
TOM, YTO COCTOSIHHE HEOOXOAMMOCTH MOJXKET MPEACTaBIATh co60i 06CTOATENHLCTBO,
MCKJTIOYAIOL{ee MPOTHBONPABHOCTb NP HAJIMYHH HEKOTOPHIX OYEHb OrPaHHUYEHHBIX YCIOBHMH, U
3Ta TOYKa 3peHHs OTpakeHa B cTaTbe 25. COOTBETCTBYIOIIHE N€JIa CBUAETENBCTBYIOT O TOM, YTO
Ha COCTOSIHUM HEOOXOAHMOCTH AENANMCh CChUIKH JJIA MCKIIIOYEHMA IIPOTHBONPABHOCTH AESTHUI,
NPOTHBOPEYALIMX LIHPOKOMY KPYry 00s3aTeNIbCTB, BBITEKAIOMIMX 3 OOBLIMHOIO MIIH
ZOroBOpHOro mpapa’’
3aUIMTHI CaMbIX Pa3HbIX HHTEPECOB, BKJIHOYAas OXpaHy OKPYXKaIOLIeH cpelibl, 3aHUTY CamMOro
CYLECTBOBAaHHs I'OCYJapCTBA M €r0 HaCeJIEHHUs B MEPHON YPE3BLIYAHHOIO NONOXKEHHA HIIH
obecnieyeHre 6€30NaCHOCTH rpakAaHCKOro HaceneHus. OmHaxo Jito0oii Takoit apryMeHT MoXer
BBLABHMIaThCS JIMIIB NPH COOIONEHHH XECTKUX yciioBuil. O 3TOM CBUAETENLCTBYIOT
TONIOXKEHHS CTaTb 25. B 4acTHOCTH, ZU1st BBIAEIEHHS HCKIIFOYHTENbHOIO XapaKTepa COCTOSHMs
HeoOXoAMMOCTH M 00€CIIOKOEHHOCTEH, CBA3aHHBIX C BO3MOXXHBIMH 3/I0yNOTpeOIEHUAMH, B
cTaThe 25 UCNONBL30BaHa oTpHuaTenbHas ¢popma ("T'ocyapcTBO HE MOXET CCBLIATHCS Ha

2. CocrosiHue He0OXOAMMOCTH BBIIBHraJioCh B KAYECTBE OnpaBAaHHA NIk

COCTOsSIHHE HEOOXOAMMOCTH. .. 32 UCKIIOYCHHUEM TEX cnyqaea")m. B 3ToM oTHOMIEHNH
paccmaTtpuBaeMasi GOpMyaHpPOBKa COOTBETCTBYET (POPMyIHPOBKE CTaThH 62 BeHckoi
KOHBEHIHM O NpaBe MEeXIYHAPOAHBIX JOrOBOPOB, KACAIOILEHCA PE3KOro H3MEHEHHA
obcrosrenscts. OHa Takxke COBMAAaeT C 370i GOPMYIUPOBKOH B TOM, YTO B MYHKTE ]
ONpENENAIOTCA NBa YCIOBUA, O€3 HATHYMA KOTOPBIX CChIJIKA Ha COCTOAHHE HEO6XOMMMOCTH He
MOXET OCYLIECTBIIATLCA, a B MMyHKTE 2 M3 cephbl OXBaTa ONpaBAaHHsA, CBA3aHHOIO C COCTOSHHEM
Heo6xomuMOCTH 2, LeMKOM MCKIIOYAIOTCA 1B CHTYaLIHH.

15) Ilepsoe ycnoBue, OTOBOPEHHOE B IYHKTE | ), 3aK/II04aeTcs B TOM, YTO CChLIKA Ha
COCTOSIHHE HEOOXOQHMOCTH MOXET OCYIECTBIIATLCA ML AJIA 3ALIMTHI CYLECTBEHHOTO
HHTepeca OT Oonbioit U HeMHHyeMoii onacHOCTH. CTeneHb, B KOTOPOH pacCMaTPUBAEMBbIH
HHTEPEC ABJISETCA "CYLIECTBEHHbIM", 3aBUCHT OT BCEX OOCTOATENBCTB ¥ HE MOXKET ObITh
npenonpeneneHa. OHa onpenensercs C y4€TOM KOHKPETHBIX HHTEPECOB NOCYapCTBA H €r0
HaCeNleHMs], a TaKXKe MeKAYHapOAHOTro coodiiectsa B uenoM. OnHako HE3aBUCHMO OT TOTO,

Nijhoff, 1984), p. 27, R. Boed, "State of Necessity as a Juctification for Internationally
Wrongful Conduct", Yale Human Rights & Development Law Journal, vol. 3 (2000), p. 1.
22 O6myro uHPOpMALIHIO 06 MPPENEBAHTHOCTH HCTOYHHKA HAPYLIEHHOTO OBs3aTeNbCTBa
CM. cTaThio 12 U KOMMEHTapHH.

B3 3ra orpunarensuas Gopma ucnonssosanack CynoM B cea3u ¢ nesoM Gabcikovo-
Nagymaros Project (Hungary/Sovakia), 1.C.J. Reports 1997, p. 7, at p. 40, para. 51.

424 Eire ofHO HCKITIOYEHHE, ABMAIOIEECH OOLIMM [UTA BCEX OOCTOATENLCTB, UCKTIOHAIOLIHX
NPOTHBOMPABHOCTD, KACAETCA HMMNEPATUBHBIX HOPM: CM. CTaThiO 26 U KOMMEHTAapHH.
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KaKHM MOJXKET ObITb HHTEPEC, YKa3aHHbIE YCIOBHA YAOBIETBOPSIOTCS JIMLIbL B TOM CIIy4ae, KOra
COOTBETCTBYIOLEMY HHTEPECY yrpoxaer Oobilas H HEMHHYeMas onacHoCTh. OMacHOCTb
HOIDKHA ObITh "06LEKTHBHO YCTAHOBIIEHHOIH, 2 HE MPOCTO BOCTIPHHUMATBCA KaK BO3MOXKHAs".
OnacHocTs 1o/mkHa GbITE He TOMBKO GOMBIION, HO U HEMHHYEMOIi B CMBICHE Dmkaiimeit.
BMecte ¢ TeM B nene o npoexme I'abuuxoso-Haowmapow Cyn 3assun crenymouiee:

"JTO He MCKJIIOYAET. .. TOTO, YTO "OMAaCHOCTL", MOSBIAIOIIAACS B JOJITOCPOYHOM ILIaHe,
MOXeT ObITh NpH3HAHA HEMHHYEMOIT TIOCIIE TOTO, KaK OHa GyIeT YCTaHOBNEHA B
COOTBETCTBYIOLLH MOMEHT BPEMEHH, YTO peaH3aLHs 3TOH OMACHOCTH, HACKONBKO
OTAAJICHHOM OHa HU Obua 6bl, HE ABJIAETCS NO3TOMY CKOJILKO-HHOY AL MeHee

onpeneneHHoi 1 Heu3bexHoiH "5

Kpome Toro, u3bpanHbiit ciocob neicTBrs NOMKEH ABIATHCA "€ AMHCTBEHHBIM HMEIOLIUMCS
nyTeM" JUIA 3alUTHI COOTBETCTBYIOINErO HHTepeca. CChlIKa HA COCTOSHHE HEOOXOMUMOCTH
MCKIIIOYAETCs, €CIH UMEIOTCA APYrHe MyTH (IBIAIOLIHECT 3aKOHHBIMU B APYTHX OTHOLIEHHSAX)
Raxe eciu OHU MOryT 6bITk Gosiee nOpOrocToAWMUMK 1M MeHee ynoOHbIMH. Tak, B nene

o npoexme I'abuuxoso-Hadsmapow Cyn He 6b11 yGesxieH B TOM, 4TO ONHOCTOPOHHEE
IPHOCTAaHOBJIEHHE U NOCEAYIOLIEE NPEKPAlEHHe OCYIIECTBIEHHS TPOEKTa BbLI0
€AUHCTBEHHDBIM ITyTEM B CIIOXHUBLINXCS OOCTOATENBCTBAX € YHETOM, B YaCTHOCTH, 06bEMa yxe

2

nponenaHHoN paboThl ¥ 3aTPa4EHHBIX Ha MPOEKT CPEACTB, a TAK)Ke BOIMOXKHOCTH PEIIEHHs
mobbx mpobnem apyrumu cnocobamu®>®, Croso "nyrem" B myHkTe 1 a) He OrpaHUYMUBAETCA
ONHOCTOPOHHUMM MEPAMH, 3 MOXET OXBaThIBATh TAKXKE APYrUe POpMbI MOBEAEHHS,
NPEANONaraolIHe MPUHATHE COBMECTHBIX MEp C APYTHMH roCyAapCTBaMH MK
MEXIyHapOIHbIMH OPraHU3aLMAMH (HarIpUMeD, Mep MO OXpaHe PHIGHBIX 3a1acOB, KOTOPbIE
MOTYT 6bITb IPUHSTHI KOMIIETEHTHO! PErHOHAILHOIM OpraHu3aLueil o BOmpocam
pribonosctsa). Kpome Toro, TpeGoBaHHe O HATHYUH COCTOSHNSA HEOBXOTMMOCTH HEPasPhIBHO
CBA32HO C CaMOii CCUIKOM: M060e NOBENEHHUE, BLIXOMIALIEE 33 PAMKH TOTO, YTO ABJIAETCA CTPOro

HeO6XOIlHMblM AN BOCTMXKEHHUS NAHHOM HEJIH, HE 6y118T OXBaTbLIBATHCH.

16) lna ueneit myHKTa 1 a) HEXOCTATOYHO, YTOOBI ONACHOCTD ABJANACH JMLIb OXKHAAEMOM UK
BO3MOXHOM. JIe/iCTBUTENBHO, B CBA3H C BONPOCAMH, KACAIOLUIMMHUCS, HAIPUMED, COXPAHEHHA H
OKpY>KaroLe cpenbl WM 6€30MacHOCTH KPYIHBIX OOBEKTOB, 3a4aCTy10 6yIeT CyIecTBOBaTh
Hay4Has ONpPEAEeNeHHOCTb, U CIIEUMAIHCTAMM MOTYT BBICKa3bIBATHCH Pa3jIMuHbIe MHEHHS B
OTHOLIEHHH TOrO, CyLIECTBYET JiH ONACHOCTb, HACKOJIbKO GOJIBIIOH WM HEMHHYEMOH OHa
SIBJIACTCS, ¥ NEHCTBUTENBHO JIM NPEAJIOKEHHBIE yTH PELIEHHS NPOOIeMbl SBIAIOTCS
€AMHCTBEHHbIMH U3 HMEIOILMXCS B COOTBETCTBYIOIMX obcTosrenscreax. ITo onpenenenuro,

B CJIy4asX, CBA3aHHBIX C COCTOSSHHEM HEOOXOAMMOCTH, OMACHOCTD €LIe HE JIO/KHA

45 I.C.J. reports 1997, p. 42, para. 54.

26 Ibid., p. 42-43, para. 55.
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MarepHanu3oBathes. B nene o npoexme I'abuuxoso-Hadsmapow Cyn 0TMETHI, YTO
CCBLIAIOLIEECH FOCYAaPCTBO HE MOXKET ObITh €IMHONIMYHBIM Cy/lbeil, PEIIaloLI1M BOIIPOC O
CYLIECTBOBAHHH COCTOSIHUSA Heo6xonuMocTH" | OZIHAKO CTeNeHb HEOMPEAEIEHHOCTH

B OTHOLIEHHH Oyaymiero He 00A3aTeNbHO JIMLIAET rocyapCTBO NMpPaBa CCbUIATBCA Ha COCTOSHHE
HeoOX0AUMOCTH, €CJIH HaJlu4He ONAcHOCTH ObLIO 4ETKO YCTAHOBJICHO Ha OCHOBAaHUH

HMEBLINXCA HA TOT MOMEHT Pa3yMHbIX NOKa3aTEJIbCTB.

17) Bropoe ycioBue AN CChUIKM HAa COCTOSHHE HeOOXOIMMOCTH, U3JI0XKEHHOE B IyHkTe 1 b),
3aKJII0YAETCS B TOM, YTO COOTBETCTBYIOLIEE NOBEAEHHE HE NOJDKHO HAHOCHTD CEPbE3HOrO
yuep6a CylecCTBEHHOMY HHTEpeCY APYroro rocyapcTsa iy rocynapcTs WK
MEXIyHAapOAHOro coobiectsa B nenoM*®. Jlpyrumu cioBaMu, HHTEpeC, Ha KOTOPbIi AenaeTcs
CCBUIKA, IOJDKEH MEPEBELINBATb BCE APYyrHe COOOpaKeHHS HE TONBKO C TOYKH 3PEHHA
NpeANPUHUMAIOLIErO T€ WM HHbIE AEHCTBUA rOCyaapCcTBa, HO M C YUETOM PasyMHOH OLIEHKH

APYTHX HHTEPECOB, Gy/ib TO HHAHBULYAILHBIX HIH KOJUICKTHBHBIX >,

18) Yro Kacaercs TEpPMHUHOJIOTMH, TO BMECTO BHIPAXKEHUS "MEXITYHapOAHOE cOooDIIEeCTBO
rocyZiapcTB B LieJioM", KOTOPOE MCIOIB3YETCs B KOHKPETHOM KOHTEKCTe CTaThi 53 BeHcko#
KOHBEHIIMHM O INpaBe MEXIYHAPOAHBIX AOTOBOPOB, ZOCTATOYHO MCIOJbL30BATh BHIPAXKEHHE
"mexIyHapOaHOe cooOmecTBo B nesoM". Crnoso "rocynapcTs” 61710 BKIIIOUEHO B CTAaThiO 53
BeHCKOi KOHBEHLMH 115 BLIAETIEHHA BaXXHEHLIEH POy, KOTOPYIO UIrpaloT rocyAapcTsa B
pa3paboTke MEXAYHAPOTHOTO NpaBa, BKJIOYas B 0OCOOEHHOCTH ONpENeIeHHEe HOPM
uMrnepaTuBHOro xapakrepa. C npyroit croposbl, MexayHapoanseiit Cyn ucnosnb3osan
BBIpaXXeHHe "MexayHapoaHoe coobiecTso B LenoM" B nene "bapcenrona mpsxun™®®, 1 ono
YaCTO MCIOJB3YETCA B JOTOBOPAX U APYrHX MEXAYHAPOAHBIX NOKYMEHTAX B TOM € 3HA4YECHHH,

yro 1 B cratbe 25 (1) b)*.

27 Tbid., p. 40, para. 51.
28 06 ucrOAL30BAHHHN TEPMHHA "MEXIYHAPOOHOE COOOIIECTBO B LENOM" CM. IyHKT 18
JAHHOTO KOMMEHTapHSI.

4% B nene "O npoexme 'abuuxoso-Hadsmapow" Cyn noarsepann Heo6XOAMMOCTb y4eTa
mobbIX KOUTHAMPYIOLIMX HHTEPECOB Apyroro coorsercraytowero rocynapersa: 1.C.J. Reports
1997, p. 7, at p. 46, para. S8.

830 Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J. Reports
1970, p. 3, at p. 32, para. 33.

41 Cm, HanpuMmep, KOHBEHLIMIO O NpenoTBpallleHHH U HaKa3aHHUH NIPECTYIUICHUH TIPOTHB
JIMLL, TIONB3YIOLMXCA MEXAYHAPOXHOM 3aLIUTOM, B TOM YHClie JUMIOMATHHYECKHX ar€HTOB,
United Nations, Treaty Series, vol. 1035, p. 167, myxkT 3 npeam6bynsi; MexayHapoaHyIo
KOHBEHLHIO 0 6opnbe ¢ 3axsatom 3anoxuukos, United Nations, 7reaty Series, vol. 1316, p. 205,
nyHKT 4 npeam6ynbl, KonseHuuio o 6opsde ¢ He3akOHHBIMH aKTaMU, HalpaBI€HHLIMU MPOTHB



- 205 -

19) IToMumo ycnosuit, OTOBOpEHHBIX B cTaThe 25 (1), craTes 25 (2) 3akpemnusier asa o6mux
OrpaHHYEHHUA, Kacarommecs MoboH CCbUIKM Ha COCTOAHHE HeobxoaumocTn. O6 3TOM SCHO
CBMAETEILCTBYET HCIIOIB30BaHME CNOB "B mobom cnyuae”. [IyHKT 2 ) Kacaercs Clyuaes, KOrAa
COOTBETCTBYIOLLEE MEXAYHAPONHOE 00A3aTENBCTBO KOHKPETHO MIIM MMILUTHLIMTHO HCKITIOYAeT
CCBUIKY Ha cocTosiHue HeoOxoaumocTu. Tak, HEKOTOpble ryMaHHTapHBIE KOHBEHLIHNH,
NPHUMEHNMbIE K BOOPY>KEHHOMY KOHQIHKTY, Y€TKO MCKJIOUAIOT BO3MOXXHOCTb CChIJIOK Ha
BOGHHYI0 Heo6x0auMOCTb. JIpyrue KOHBEHINH, XOTS M HE CONEPXKAT MOJOKEHMIA, YETKO
MCKJIIOYAIOLIHX CCHUIKH Ha COCTOAHHE HEOOXOMMMOCTH, MPUMMEHSIOTCS B Upe3BbiuaitHbIX
CHTYaLHsAX, CO3/IAIOIIMX ONAaCHOCTb IJ1A OTBETCTBEHHOIO FOCYAapCTBa, H ABHO 3aTPAarMBaioOT €ro
CYLUECTBEHHbIE HHTEPECE. B TakoM ciTydyae HEBO3MOXHOCTD MCTIONL30BAHHSA CCHLIKH Ha
COCTOIHHE HEOOXOAMMOCTH ACHO 06YCIIOBTHBAETCA PEAMETOM H LIENbIO COOTBETCTBYIOLIEH
HOPMBIL.

20) CormacHo myHKTY 2 b) CCHUIKH Ha COCTOSHUE HEOGXOANMOCTH HE NOMYCKAKTCA B TOM
clry4ae, €Clid HeCyliee OTBETCTBEHHOCTh MOCYAapCTBO CIOCOOCTBOBAIO BOSHMKHOBEHHIO
cocTosiHus HeobxonumocTu. Tak, B nene o npoexme I'a6uuxoeo-Hadsmapou Cyn cuen, 4o,
nockoJibKy Benrpus "cnocoberBoBana nocpeacrsoM aeitctens uinu Gesneiicreus”
BO3HMKHOBEHHIO CUTyallH IPEANOaraeMoil HeoOOXOMMMOCTH, OHAa HE MOXKET TENepb CChLIATHCA
Ha Hee B Ka4eCTBE OOCTOATENBCTBA, HCKIIOYAIOLIEr0 TIPOTHBONPABHOCTb 2. ISt TOrO 4TO6bI
CCBLITKA Ha COCTOSHME HEOOXONMMOCTH SIBJIAIACh HEBO3MOXKHOM 110 CMBICHTY TyHKTa 2 b),
COEACTBHE BOSHHKHOBEHHIO COCTOAHHA HEOOXOMUMOCTH JOMXKHO GBITH JOCTATOYHO
CYLUECTBEHHBIM, a HE POCTO CAy4aiHbIM MM nepudepuitnbiv. PopMyaupoBKa myHKTa 2 b)
ABniseTCs Gonee kareropuiHoH, yem GopmyanpoBkH crareit 23 (2) a) u 24 (2) a), MIOCKOJIBKY
rPaHHLBI COCTOAHMS HCOOXOMMMOCTH JOJDKHBI OBITH ONpeaeneHsl 6oee 4eTko.

21) Kak oTMeuaercs B CTaThbe 25, CChUIKA HA COCTOSIHHE HEOGXOAMMOCTH He npeaHa3HavYaeTcs
AJIA OXBATa MOBEAECHUS, KOTOPOE, B IIPHHLIUIIE, PETYIHPYETCS IEPBHYHBIMH 00A3aTeNbCTBAMM.
3t0 MMeeT 0co6oe 3HaUYEHHE B CBA3N C HOPMaMH, KaCAIOLIHMHCA NPUMEHEHHS CHJIHI B
MEXIyHapOIHbIX OTHOLIEHUAX H BOMpPOCa O "BOeHHO# HeobxomumocTu". JlelCTBUTENBHO, B
pAne Ciry4aeB CChLIKH Ha COCTOSIHME HEOOXOMMMOCTH MMENTM MECTO I ONPaBAAHHS BOSHHbIX
AefiCTBHi 32 IPaHULIEH, B YaCTHOCTH B KOHTEKCTE NMPOCHO, KaCAIOWKXCA I'yMaHUTAPHOTO

GezonacHocTH Mopckoro cyzoxoxcTsa, 10 Mapra 1988 roma, I M.O. Document
SUA/CON/15/Rev.1; LLM., vol. 27 (1988), p. 665, nynkt 5 npeambynsr, KoHBeHLmIO 0
6esonacHocTu nepconana Opranusanuu OGbennHeHHbIX Hatmit M CBA3aHHOTO C Hell nepcoHana,
9 nexabps 1994 roma (A/RES/49/59), nyHkt 3 npeambynsl, MexIyHaponHyO KOHBEHLHMIO O
Gopsbe ¢ GomMOGoBEIM Teppopu3moM, 15 nexabps 1997 rona, A/RES/52/164, nynkr 10
npeambynsl; Pumckuit cratyt MexxayHaponHoro yrosossoro cyna, 17 mions 1998 rona,
A/CONF.183/9, mynkr 9 npeambyner, MexnyHaponHyo KOHBEHLHIO 0 Gopb6e ¢
¢uHarncupoBanuem Teppopusma, 9 nexabps 1999 roma, A/RES/54/109, oTkpsITYIO NSt
noanucauus 10 susaps 2000 roaa, myHkT 9 npeaMbyJbl.

©2  I.C.J. Reports 1997, p. 7 at p. 46, para. 57.
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BMemmaTenscTBa">. BOMpoc 0 TOM, MOTYT JIH MepbI, CBA3aHHbIE C IPUHYAHTENbHbIM
r'YMaHHTapHbIM BMELIATEILCTBOM, KOTOpbIE 3anpewenst, cornacHo rinasaM VII u VIII Ycrasa
Opranunsauun O6venuneHHbIX Hanuit, 6bITh 3aKOHHBIMH B paMKaX COBPEMEHHOIO
MEX/IyHapOIHOTO NpaBa, He OXBaThiBaeTcs cTaTheil 25%%. To xe camoe IIPMMEHHUMO K
JOKTpHHE "BOEHHOM HEOOXOAMMOCTH", KOTOpas MpeXKae BCEro ABJIAETCH OCHOBOIOJIAraloLIMM
KPHUTEpHEM Ul PZia OCHOBHBIX HOPM, KaCarOLIMXCA 3aKOHOB BOMHBI M HEHTPANIbHOCTH, a TaKxKe
BKJIIOYEHA B MOJIOKEHHA PAZA JOFOBOPOB, KACAIOIMXCS MEXIYHaPOAHONO ryMaHUTapHOrO
npasa®*®. B 06oux OTHOIEHMSX, XOTS COOBPaXKEHUS, CXOKIE C TEMH, KOTOpBIE JIEXKAT B OCHOBE
CTaTbH 25, MOTYT UIPaTh ONPENENeHHYIO pOJib, OHH NPUHUMAIOTCS BO BHUMAaHHE B KOHTEKCTE

(hOPMYJIMPOBaHHS U TOJIKOBAHUS MEPBUUHEIX 06A3aTENBCTE ",

43 Hanpuwmep, B 1960 roxy Benbrus cocanach Ha COCTOSHHE HEOOXOAMMOCTH IS

onpaBaaHus cBoeit BoeHHOHN uHTepBeHLUH B KoHro. Dot Bonpoc obcyxnancs B Cosere
Be3onacHOCTH, HO HE C TOYKH 3pEHUA CChIIKM HA COCTOSIHHE HEOOXOAMMOCTH KaK TaKOBOiA.
Cwm. 8.C.O.R, Fifteenth Year, 873rd mtg., 13/14 July 1960, paras. 144, 182, 192; 877th mtg.,
20/21 July 1960, paras. 31ff, 142; 878th mtg., 21 July 1960, paras. 23, 65; 879th mtg.,
21/22 July 1960, paras. 80ff, 118, 151. Yro xacaercs uHUuAEeHTa, CBA3aHHOTO ¢ "K3ponatin",
CM. BBIILE, MYHKT 5.

44 Cwm. Takxe crathio 26 1 KOMMEHTapHii OTHOCHUTEIIPHO 00LIero HCKII0YeHUs u3 cdepobl
0XBaTa 00CTOATENBCTB, HCKIIOYAIOIMX IIPOTHBONPABHOCTD, MOBEAEHHS, NPECTABIINIOLIETO
coboit HapylIeHMe MMIMIEPATUBHON HOPMBI.

B Cwm, HanpuMmep, cTarbio 23 g) ['aarckux noyoxeHu# o 3akoHax ¥ 0ObIYaAX CYXONMyTHOM
BOiiHBI (conepikawuecs B npunoxxeHun Kk Kousenuuu II 1899 rona u Konsexuuu IV 1907 roaa),
KOTOpas 3anpeuiaeT paspyueHue coGCTBEHHOCTH NNPOTHBHHUKA, "KPOMeE CIIy4aeB, KOTAA TaKOe
paspyLICHHE WJIH 3aXBaT HAaCTOATEJILHO BbI3bIBa€TCA BOEHHOH HeobxoaumocTbio": J.B. Scott
(ed.), The Proceedings of the Hague Peace Conferences: The Conference of 1907 (New York,
Oxford University Press, 1920) vol. I, p. 623. Ananoru4nsiM 06pa3oM, cratea 54 (5)
HononnurenbHoro nporoxona k JKeHeBCKMM KOHBEHUMsM OT 12 aBrycra 1949 rona,
KAaCaIOLIEerocs 3aLMThI XKEPTB MEXAYHAPOAHBIX BOOPYkeHHbIX KOHukTOB ([TpoTokon I),
Unitel Nations, Treaty Series, vol. 1125, p. 3, kak npeacraBisiercs, JONYCKAET HANAACHHUS Ha
00BEKTEI, HMEIOIINE XKN3HEHHO BXXHOE 3HAYEHUE JUIA BBDKMBAHUA IPAXKIAHCKOTO HACEJIEHH,
ecyu 31010 TpedyeT "HacToATeNbHAs BOGHHAA HEOOXOAUMOCTD" .

43¢ Cwm., nanpumep, M. Huber, "Die kriegsrechtlichen Vertrage une die Kriegsraison",
Zitschrift fir Volkerrecht, vol. VII (1913), p. 351; D. Anzilotti, Corso di diritto internazionale
(Rome, Athenaeum, 1915), vol. IIL, p. 207; C. de Visscher, "Les lois de la guerre et la théorie de
la nécessité", R.G.D.LP., vol. XXIV (1917), p. 74, N.C.H. Dunbar, "Military necessity in war
crimes trials", B.Y.LL., vol. 29 (1952), p. 442; C. Greenwood, "Historical Development and
Legal Basis", in D. Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts
(Oxford, Oxford University Press, 1995), p. 1 at pp. 30-33; Y. Dinstein, "Military Necessity", in
R. Bernhardt (ed.), Encyclopedia of Public International Law (Amsterdam, North Holland,
1997), vol. 111, pp. 395-397.
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Crarba 26
Co610neHHe HMNIEPATHBHBIX HOPM

Hudro B HacTosLIe raBe He HCKITIOYaeT NPOTHBONPABHOCTH MIOBOr0 AEAHHUS
rOCy[apCTBa, €C/iM 3TO JESHNE He COOTBETCTBYET 00A3aTeNbCTBY, BRITEKAIOLIEMY U3
MMIIEPATHBHON HOPMBI O01IEro MEXAYHAPOAHOIO NpPaBa.

KommenTapuii

1) B cooTBercrBuu co cTartheii 53 BeHCKOi KOHBEHLUH O NpaBe MEXIYHApOIHbIX JOTOBOPOB
AOrOBOP, KOTOPBIH NPOTHBOPEYHT UMIIEPATHBHOH HOPME 0BLIEro MEeXIyHAPOAHOrO npasa,
ABJIAIETCA HeneHCTBUTENbHBIM. CoryacHo cTatbe 64 mo6oii CymmecTByomui JOrOBOP, KOTOPbIi
OKa3bIBAETCA B MPOTHBOPEYNH C HOBOM HMIIEPATHBHONH HOPMOH, CTAHOBHTCS HENEHCTBHTEIbHBIM
u npexpamaercs®. Bonpoc 3akmouaercs B TOM, kakue NOCAEACTBHSA 3TH MOJOKECHUS MOI'yT
MUMETDb 1S BOIIPOCOB, PaCCMaTpHBAaEMBIX B riase V.

2)  Purumopuc xak CrienuanpHbli JOKIAUHK 110 BOIPOCaM O NpPaBE MEXAYHAPOAHBIX
ROrOBOPOB paCCMaTPUBAI 3TOT BONIPOC HAa OCHOBE MOAPa3yMeBaeMOTO YCIOBHS
"COXPaHAIOWEHCs COBMECTHMOCTH C MEXAYHAPOAHLIM TIPaBOM", OTMeHas., 4To:

"lorosopHoe 06513aTeNbCTBO, COOMIOAEHHE KOTOPOrO HECOBMECTHMO ¢ HOBOI
HOPMO# WJTH 3aNIPETOM B MEXIyHapOAHOM IpaBe 06LIero MeXIyHapOIHO-NPAaBOBOrO
XapaKrepa, onpasAbIBaeT (M Tpebyer) HEBBIMOHEHNE FOGOT0 JOrOBOPHOTO
00s3aTeNbCTBA, CBA3AHHOTO C TAKOW HECOBMECTHMOCTBIO. .. TOT K€ CaMblif MIPHHLHUIT
NPHUMEHNM, KOT/ia TOCIE 3aKUTIIOYEHHA NOroBOpa BO3HHKAIOT 0OCTOSTeNbCTBA, IPHBOISILLIHE
B IEHCTBHE CYIIECTBYIOIIYIO HOPMY MEXIyHapOIHOTrO MpaBa, KOTOPas HE MMe/a 3HAUCHUS
Al CATYallMd B TOM BHJI€, B KOTOPOM OHa CyHIECTBOBAJIA Ha BPEMst 3aKJIIOYEHHS 3TOrO
norosopa"**®,

Bwmecre ¢ Tem Komuccus He npeaiokuia HUKakMX KOHKPETHBIX CTaTeil no HaHHOMY BOTIPOCY, 3a
HCKJIIOYECHHEM CaMMX CTaTeit 53 u 64.

“7  Bemnckas koHBeHLHMS O npase MeXIYyHapoaHbIx norosopos, United Nations, Treaty Series,

vol. 1155, p. 331. Cwm. Takke craTbio 44 (5), koTopas NPEAYCMATPHBAET, YTO B CIIyYasXx,
NOANANAOWKX NOX ACHCTBHE CTaThbH 53, NETUMOCTD NOJIOKEHHMIi TOrOBOPA HE OMYCKAETCS.
“%  Fitzmaurice, "Fourth Report on the Law of Treaties", Yearbook... 1959, vol. 11, p. 46.
Cwm. Takxe S. Rosenne, Breach of Treaty (Cambridge, Grotius, 1985), p. 63.
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3) B Tex cnyyasx, KOrAa CyIIECTBYET ABHAS KOJUIM3HA MEXIY NEPBUYHBIMH
00s3aTeNbCTBAMU, ONHO U3 KOTOPBIX BO3HHKAET U1 FOCyJapCTBa HENOCPENCTBEHHO U3
MMIIEPaTHBHOM HOPMBI OOIIEr0 MEXAYHAPOAHOIO NpaBa, MPEACTAaBIAETCA OUEBHIHBIM, YTO
TaKoe 0083aTeNIbCTBO AOJDKHO MMETh NPEUMYLUECTBEHHYIO CHly. B mpouecce TonkoBaHus u
NIPUMEHEHHUA TaKHe BOIIPOCH! ClienyeT petuath 0e3 kakoi-mubo HeoOXOXUMOCTH HCTIOIB30BAHUA
BTOPHUYHBIX HOPM 00 OTBETCTBEHHOCTH rocyapcra. B Teopuu MoxHO 66110 Ob1 paccMOTpeTh
KOJUTH3HIO, BOSHHKIIYIO BIIOCIEACTBUH MEXAY TEM HIIH HHBIM JOTOBOPHBIM O0A3aTEILCTBOM,
MPeCTaBIAIOMUMCS 3aKOHHBIM U Npec/eayoIUM Onarue uenu, 1 MMNepaTHBHOM HOPMOH.
Ilpu BO3HMKHOBEHHH TAKOroO Cirydast Obu10 OBl Ype3MEPHBIM MPH3HATD HEAEHCTBHTEILHBIM BECh
JOOTOBOP JIUIIB HA TOM OCHOBaHHUH, YTO €r0 MPUMEHEHHE B PACCMATPUBAEMOM CJIy4yae He
npenanosnaranock. OIHAKO Ha PAKTHKeE, KAK MPENCTABIAETCA, TAKHE CUTYaLlH HE BOSHHKAIH' .
Haxe ecnu Obl OHH BO3HHMKJIH, KMIIEPaTHBHbIE HOPMbI 00LIEr0 MEXAYHAPOAHOTO MpaBa
3aKPEeIUIAIOT YE€TKHE IPUHLHKIIbI TOJKOBAHUA, NO3BOJIAIOLINE YPEryJIMpOBATh BCE HIIH
GONBLUIMHCTBO OYEBHIHBIX KOJUTU3UH.

4) Bwmecre C TeM XeJaTeJIbHO MOACHUTD, YTO 0OCTOATENbCTBA, HCKIIOYAIOIIHE
MPOTHUBONPABHOCTH, B rnase V YacTu nepBoii He CAHKLHOHHPYIOT M HE ONpPaBAbIBAIOT HUKAKHX
OTCTYIUIEHHI OT HMIIEPATHBHBIX HOPM 0611ero MexxayHapoaHoro npasa. Hanpumep,
roCyaapcTBO, MPHHUMAIOLIEE KOHTPMEPDI, HE MOXKET OTCTYNaTh OT TAKOH HOPMbI. TaK, F€HOLUA
HE MOJKET ONpaB/bIBaTh Kompreﬂouunm. AHanoruyHbIM 06pa3oM CChLIKA Ha COCTOSHHE
HeoOXOAMMOCTH He MOXET CIIYXKHThb ONpaBAaHHEM HapyLIEHHs HMIIEPAaTHBHON HOpMBIL. Bhino
ObI BO3MOXKHO BKJIFOYHTH 3TOT NPHHLIMIT HENOCPEACTBEHHO B KAXKAYIO U3 CTaTeil riassl V,
OIHAKO AJNA ueneii Oonpiiei 3KOHOMHH, a TaKkoKe B O0JIbLICH CTENEHH YIHTbIBas
MPEBAIMPYIOIIMI XapaKTep 3TOH KaTerOpMH HOPM JaHHBIH OCHOBONONAraroLUi NPUHIHII
clenyer paccMoTpeTh B oTaenbHOCTH. [lo3TOMy B cTaThe 26 rOBOpUTCSA O TOM, YTO HHYTO B
riaBe V He UCKJIIOHAET MPOTHBONPABHOCTH JiH0OOro NesHUA rocyapcTBa, €CIIM 3TO JeSHHE He

499 Cwm. BO3MOXHYIO aHATOrHI0 B 3amMedanuax cyasu ad hoc JlayTepnaxra B CBA3M C

IIpumenenuem Koneenyuu o npedynpesicoenuu npecmynieHus 2eHOyuOQ u HAKA3AHUU 3a He20,
spemennsie mepbi, nocmaroenernue om 13 cenmabpa 1993 zooa, 1.C.J. Reports, 1993, p. 325, at
pp. 439-441. Cyn He 3aTPOHYJ 3THX BOMPOCOB B CBOEM IIOCTaHOBJIEHUH.

40 Kax ormernn Mexaynaponssrii Cyl B CBOEM PelLIEHHH O BCTPEUHBIX TPEGOBAHUSX B
CBS3M C PaCCMOTPEHHEM Hefia, Kacasuerocs IIpumenenun Koneenyuu o npedynpesicoeHuu
npecmynienus 2eHOYUOA U HaAKA3AHUU 3a He20, "HU NIPH KaKUX 00CTOATENBCTBAX OXHO
HapyuieHHe KoHBeHIIMH He MOXKET CIYXKHTb ONpaBAaHHEM JUIs COBEPIUEHUsA Apyroro”;
Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
Counter-Claims, 1.C.J. Reports, 1997, p. 243, at p. 258, para. 35.
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COOTBETCTBYET 00513aTENbCTBY, BLITEKAIOLIEMY U3 HMIIEPATHBHOM HOPMbI 0B1LEro
MexryHaponHoro npasa*!.

5)  Jins onpeneneHus MMIEPATHBHLIX HOPM OOLIETO MEXIYHAPOXHOTO MPaBa HCIIONIB3YIOTCS
xecTkue kpurepud. Crates 53 BeHcko# KOHBEHLMH TPeGyeT He TONBLKO TOro, YTO6bI
paccMaTpuBaeMas HOpMa COOTBETCTBOBAJIA BCEM KPUTEPHSM JUIA IIPU3HAHMA B KA4ECTBE HOPMBI
0611ero MeXAYHapOIHOTO MPaBa, MMEroLEeH 06A3aTeNbHBIN XapakTep, HO U TO, YTO OHA JOJDKHA
ObITH MPH3HAHA B KAYECTBE HMIIEPATHBHON HOPMBI MEXTYHAPOAHBIM COOBIIECTBOM rocynapcrTs
B LeOM. [0 HACTOAIIErO BpEMEHH OTHOCHTENBHO HEGOMBLIOE YHCIO MMIEPATHBHBIX HOPM
ObLIN NPU3HAHDI B KAUECTBE TaKOBbIX. OHAKO PasNIMuHbie TPHOYHANLI, Kak HaLlHOHANIbHbIE, TaK
H MEXJIYHaPOAHbIE, MOATBEPANIM HACKO UMIEPATUBHBIX HOPM B KOHTEKCTaX, HE
OTpaHH4HBAEMbIX AEHCTBHTENIBHOCTEIO TOrOBOPOB . B umcio Tex HMIIEPATUBHBIX HOPM,
KOTOPBI€ OLUTH SICHO MPHHATHI M MPU3HAHBL, BXOIAT 3aNPeThl, KACAIOLIMECH arPeCCHH, FeHOLAA,
pabCTBa, pacoBOi AMCKPHMUHALIHH, IPECTYIUIEHH IPOTHB YENIOBEYHOCTH H TILITOK, & TAKKE
TPaBO Ha caMoompeneseHne .

6) B coorBeTcTBHH CO CTaTbei 26 O6CTOATENLCTBA, HCKITIOYAIOLIHE NPOTHBOMNPAaBHOCTb, HE
MOTYT ONpaB/bIBATL HApYIIEHHe 00A3aTeNbCTB rOCYNaPCTBA, BHITEKAIOIIMX U3 HMIIEPATHBHOM
HOPMbI OGLIETO MeXAYHapORHOro npaBa. CTaTbs 26 He 3aTPArMBAET NPEIbIIYLIETO BOIpOCa O
TOM, UMEJIO JTH MECTO TaKOE HaPYLIEHHE B TOM HJIH HHOM KOHKPETHOM CJIy4ae. TO HMeeT
ocoboe 3HayeHHe B ClTyyae pana cTaTeil B riase V. OIHO roCyaapcTBO HE MOXKET OCBOBOIMTD
Apyroe oT 0bs3aTeNbCTBa COBMOAATD HMITEPATHBHYIO HOPMY, HAPHMEp KacaloLIyKOCs
FeHOLM/IA HJIH NBITOK, YAb TO Ha OCHOBAHMM AOTOBOpPA MK MHBIM 06pasom®™. Onnako B
NPMMEHEHHH HEKOTOPBIX HMIEPATUBHBIX HOPM COTJIACHE KOHKPETHOTO FOCYAapCTBa MOXKET
MMeTb 3HaueHne. Hanpumep, rocynapcTso Moxer Ha 3aKOHHOM OCHOBAHHMH TIPENOCTABUTD
COrJlacHe Ha NPHCYTCTBHE HHOCTPAHHBIX BOGHHBIX CHJI HA CBOEH TEPPUTOPHM A HOCTHIKEHHUS
3aKOHHOH uenu. Onpejenenue Toro, B KAKHX OGCTOATENBCTBAX MPENOCTABIEHHOE COTIACHE
ABJANIOCH 3aKOHHBIM, BHOBb NIPE/CTaBNIsET COGOMH BOMpPOC, MOMIEXKALHIA yPEryTHPOBAHHUIO

! Itnst ynoBerea 310 OrpaHuueHye BHOBD BOCIIPOU3BOJMTCA B KOHTEKCTE KOHTpMEpP B YacTu

Tpereeif, rnasa II. Cwm. crareio 50 1 koMmeHTapuii, myHKTeI 9 1 10.
“ - Cwm, HanpuMep, peleHus MexayHapogHOro yrojoBHOro TpubyHana no Gbiweii
¥Orocnasuu no neny IT-95-17/1-T, Prosecutor v. Anto Furundzija, judgment of 10 December
1998; LLM., vol. 38 (1999), p. 317, a Taxxe INanare! nopnos Benukobpurasuu no aeny

R v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 3)

[1999] 2 All ER 97, esp. at pp. 108-109, and 114-115 (Lord Browne-Wilkinson). Cf. Legality of
the Threat or Use of Nuclear Weapons, 1.C.J. Reports 1996, p. 226, at p. 257, para. 79.

3 Cp. East Timor (Portugal v. Australia), 1.C.J. Reports 1995, p. 90, at p. 102, para. 29.

“ooewm KOMMEHTapHii K cTaTtbe 45, nyHkT 4)
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APYTrMMH HOpMaMH1 MEXAYHapOOHOrO npasa, a3 H¢ BTOPUYMHBIMHA HOPpMaMH, KaCaltOLMMHCH

OTBETCTBEHHOCTH rocyaapcTass.

Crarba 27
HocaeacTBHS CCLIJIKH Ha 00CTOATENBLCTBO, HCKIIOMAIOHIEE ripmmnonpannocn

CchlIKa Ha 0BCTOATENLCTBO, HCKAIOHAIOLIEE NPOTUBONPABHOCTb, B COOTBETCTBHH
C HaCTOs1E r71aBoii He 3aTParuBaeT;

a) cobmoneHus JAaHHOro 00A3aTeNnbCTBa, €CNIM U B TOH Mepe, B KaKkoi
obcrosiTensCTBa, HCKIIYAKOLWEro NPOTUBONPABHOCTL, 60Jiee He CYIIECTBYET;

b) BOMNpOCa O KOMIIEHCALIMH 33 mo0oit MaTepHaNbHblil Bpell, IPUYMHEHHbIH
IOAaHHbIM OEAHHEM. -

Kommenrapui

1)  Crarea 27 npencrasnser coboil GopMynHpOBKY, conepxcamylé _lc.ﬁaysyny

"He 3aTparuBaeT", KacalolLyIOCs pAa HHLMIEHTOB MM NOC/HEACTBHH CChUIKM Ha
o6cToATENbCTBA, HCKITIOHAIOIME IPOTHBONPABHOCTD, 1O CMbICITY raBbi V. B Hel
paccMaTpHBalOTCA JBa Bonpoca. Bo-nepBbIx, B HEl ACHO TOBOPHTCA O TOM, YTO
06CTOATENbCTBA, UCKIIIOYAIOIHE IPOTHBONPAaBHOCTD, KaK TAKOBbIE He 3aTParuBaloT
OCHOBOIIOJIAralouIero 00s3aTeNbCTBA, B CBA3M C YEM B TOM CIIy4ae, €CJIH COOTBETCTBYIOLLEE
0653aTeNbCTBO 60JIbIIE HE CYIIECTBYET, 00A3aTENECTBO BHOBb PHOOpPETAET NMONHYIO CUALY U
neiictsue. Bo-BTOpBIX, B HEit rOBOPHUTCA O BO3MOXHOCTH KOMITEHCALMH B HEKOTOPBIX Cly4asX.
Crarbs 27 cdopMmynupoBaHa B BUIE KJ1ay3yNibl "He 3aTParuBaer”, NOCKO/bKY B ClIy4ae NEPBOro
NyHKTa CyL{eCTBYET BO3MOXKHOCTb TOrO, 4TO BO3Z€iCTBHE $HAKTOB, KOTOPHIC PACKPHIBAIOT
06CTOATENBCTBO, HCKIIIOYAIOLIEE MPOTUBONPABHOCTb, MOXKET TakoKe Biedb 3a coboH
npekpaueHde AeficTBIA 00A3aTeNbCTBA, @ B ClIy4ae BTOPOro MyHKTa ~ MOCKOJbKY OTCYTCTBYET
BO3MO>KHOCTD B LIEJIOM OTOBOPHTb T€ CJIy4aH, B KOTOPBIX BbINIAUYHBAETCA KOMIEHCALHS.

2) B pmoanyHkre a) cTaThd 27 3aTparuBaeTcs BONPOC O TOM, YTO NMPOMCXOAMT B TOM CIIy4ae,
KOr/Zia yCIIOBHE, NPENATCTBYIOLIEE BHINONHEHUIO 0043aTenbcTBa, Gonblie He CyIECTBYET MIH
NIOCTENEeHHO npekpalaer aeicTeoBarb. K3 Hero sICHO cieayer, YTo rnasa V MMeEeT JIHLIb
npeBeHTHBHBIH xapakrep. Korza u B Toii Mepe, B Kakoi 06CTOATENILCTBO, HCKITIOYAOLIEEe
MPOTUBONPABHOCTH, OONIee CYyLIECTBYET HIIH NEPECTAET B CHITY TOM MIIM MHOHM NPHYHHLI
OKa3bIBaTh CBOE IPEBEHTHBHOE BO3AEHCTBHE, pacCMaTpyuBaeMoe 00A3aTeNIbCTBO (€CIH MCXOUTh
K3 TOrO, YTO OHO MO-NPEXHEMY OCTAETCs B CHJIE€) JOJKHO BHOBb COOIIOAATLCA, NPH 3TOM
rOCyAapCTBO, Ybe HecoOMoAeHHe paHee HMENO ONpPaBAaHKE, TENEPhb NOJDKHO AEHCTBOBATDL

45 Cwm. koMMeHTapuii K craTbe 20, yHKTHI 4)-7).
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COOTBETCTBYIOIKMM 00pasom. Crnosa "u B TOi Mepe" npenHa3sHavaloTCs JUIA OXBaTa CHTYalli, B
KOTOPbIX YCJIOBHSL, MPENATCTBYIOLIHE COOMIOAEHMIO, TOCTENEHHO OCNA6EBAIOT | MO3BOIAIOT
obecrieuntp yacTU4HOE cobmoneHune 06a3aTenLCTBa.

3)  3ror npuxuun 6611 noaTBepxaeH TpHOyHaIOM NPH PACCMOTPEHUH J€Na O CYNHE
"Peiin6oy Yoppuop"**, a 3atem eme Gonee scho Mexaynaponubiv CyIioM B CBA3H C JIENIOM

o npoexme [ abuuxoeo-Haosmapow*”’. Paccmarpusas apryment BeHrpum o Tom, 4T0
MNPOTHBOMPABHOCTD €€ MOBEJEHHA B CBA3M C NpeKxpaieHneM paboT 1o nmpoexTy Opina UCKITIOUeHa
cocrosiHueM HeobxonumocTH, CyZ OTMETHI, YTO KaK TOJNILKO COCTOSIHHE HEOOXOMUMOCTH
NpeKPAINAETCs, BHOBb BOSHUKAET OGA3aHHOCTD BLITIONHATE IOrOBOPHLIE 06s3aTenscTea" %,
MoryT cymecTBoBarhb CITyuan, KOria KOHKDETHBIE OGCTOATENLCTBA, HCKITIOYAIOIIHE
NPOTHUBONPABHOCTb, ABJIAIOTCA ONHOBPEMEHHO JOCTATOYHOM OCHOBOM JUIA MPEKpalleH s
AeiCTBHSA OCHOBOMOJIAraLero obsasarenscrea. Tak, HApyLICHHE JOrOBOPa, ONPaBAbIBAIOILEE
KOHTPMEPHI, MOXKET ObITh "CyLIEeCTBEHHBIM" 10 CMBICHTY CTaTbi 60 BeHckolH KOHBEHLIMU

1969 rona 1 MOXXET MO3BOJINTh NOTEPIIEBLIEMY IOCYyAapCTBY NMPEKPATHTh AEHCTBHE NOrOBOPA.
H Haobopot, 0643aTenbCTBO MOXET ObITh B MOJIHOH Mepe BOCCTAHOBJIEHO MIIH €ro JeHCTBHE, B
NPHHLKIE, B MOJHON Mepe BO30GHOBIEHO, HO IIPH 3TOM MOJXKET NOTpeSOBaThCA YPEryInpoBaTh
BapHaHThI BO30OHOBJIEHHS BBINIOIHEHHA 00s3aTeNbCcTBa. ITO HE T€ BONPOCHI, KOTOPBIE MOTYT
pelIaThCs B CTaThe 27, 338 HCKIIIOYEHHEM TOTO, YTO OHA MOXKET NPENYCMOTPETD, YTO CChUIKA Ha
obcTosTensCTBa, HCKIIOYAIOLIHE IPOTHBONPAaBHOCTD, HE 3aTparuBaeT "cobMoaeH!s JaHHOTO
06s13aTeNbCTBa, €CNU U B TOH Mepe, B Kakoi 00CTOATENbCTBA, NCKITIOHAIOINEro
NPOTHBONPABHOCTh, GoMee He cymecTByer". B naHHOM ciydae "cobmonesue naHHOTO
00s3aTeNbCTBA" BKIIIOYAET NpeKpallieH!e MPOTHBONPABHOIO NOBEAEHUA.

4) THoanyukr b) craTby 27 npeacrapiser coboit OroBOpKy, KaCaroMmyKCs BOMIPOCOB
BO3MO>KHO# KOMIMEHCalMH 32 yiep6 B ciy4asx, oxBarbiBaeMbix rnasod V. XoTi B cratee 27 b)
HCNONB3YeTCsA TEPMHH "KOMMEHcalua", OH He KacaeTcs KOMIIEHCAIIMH B PaAMKaxX BO3MEILEHHs 32
NPOTHBOMPABHOE NOBEIEHHE, KOTOPOE paccMaTpuBaercs B crathe 34. B Hell, ckopee,
PaccMaTpUBAETCA BOTIPOC O TOM, CNEIYET JIX OXKHUAATh, YTO rOCY/apCTBO, CChIIAIOIIEECs Ha
0OCTOATENBCTBO, MCKITIOYAIOLIEE MPOTHBONPABHOCTD, JO/DKHO, TEM HE MEHee, KOMIIEHCUPOBATh
mo6oit MaTepHanbHblii Bpell, NPUYHHEHHBIH 1000MY HENOCPEACTBEHHO 3aTPOHYTOMY
rocynapcTBy. BripakeHue "MaTepuanbHblii Bpen" spnsercs Oosiee y3KUM 10 CBOEMY 3HAYEHHIO,
yeM noHATHe "yiep6", BcTpeyaloueecs B APYrux CTaThAX: CTaTbs 27 KacaeTcst JHIb

446 Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990),
at pp. 251-252.

47

Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7.

48 1Ibid., at p. 63, para. 101; cm. Takxe ibid., at p. 38, para. 47.
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BO3MEINEHHUs YOBITKOB, KOTOpPbIE MOTYT MMETh MECTO B TOM CJIy4ae, KOTAa OfHA U3 CTOPOH
CChLIaeTCs Ha OOCTOATENbCTBA, OXBaThIBAEMEIE I'aBO V.

5)  TloamyHkr b) sB1s€TCA B ONpPENENEHHBIX CYHAAX HAAJEKALIHM YCIIOBHEM, MO3BOJIAIOIUM
rOCyAapCTBy CCHUIATBCA Ha OOCTOATENBCTBA, HCKIIOYAIOIIKE MPOTHBONIPABHOCTb. be3
BO3MO>XKHOCTH TaKOH CChUIKHM FOCYAapCTBO, Ybe NOBEAEHHME B IPOTHBHOM CIyHae SBIANOCH Gbl
HE3aKOHHBIM, MOTJIO Obl CTPEMHTBCA MEPENIONKUTb OpPeMs 3aLIUTBI CBOMX COBCTBEHHbIX
MHTEPECOB MM 03a604€HHOCTE! Ha HEBHHOBHOE TPEThE FOCYAAPCTBO. JTOT NPHHLMI 6bLT
npu3snan Benrpueii, npuseaweit apryMeHT 0 HEOGXOAUMOCTH B CBA3H C J€JIOM O npoexme
T'abuuxoso-Haovamapow. Kak 6b110 otmeueno Cynom, "BeHrpus 4eTko npu3Hania, 4To B
n1000oM CTyyae Takoe COCTOSIHHE HeOGXOMMMOCTH He 0CBOBOXKAANO 6Bl ee 0T 0BS3aHHOCTH

BBITLIATHTb BO3MeLLeHue ee mapThepy" .

6) B noamyHkTe b) He NpeaNPHHUMAETCS MONBITKH OTOBOPHTb OOCTOATENBCTBA, NPH KOTOPBIX
CIICnyeT BbINNaYMBAThL KOMIMEHCAUMIO. B LiesoM Kpyr BO3MOXKHBIX CHTyalLuii, OXBaThIBAEMBIX
rN1aBoi V, SABJIAETCS TaKOBBIM, YTO 3aKPEMIEHHE NOAPOOGHOIO PEKUMa KOMMEHCALUH
NPENCTaBIIeTCA HellenecooGpasHbiM. ClienoBaTenbHO, MMEHHO FOCYNapCTBY, CCHUIAIOLIEMYCH
Ha 0OCTOATENBCTBO, HCKITIOUAIOLIEE IPOTHBONPABHOCTD, ClIEYET AOroBapMBaThCA C MOOLIMU
NOCTpaaaBLIMMH rOCYAapCTBAMK O BO3MOXHOCTH M pa3Mepe KOMIIEHCALIUH B KaXIIOM
KOHKPETHOM ClIy4ae.

YACTDB BTOPASA

COJEPXAHHUE MEXIYHAPOJAHOMA OTBETCTBEHHOCTH
TOCYJAPCTBA

1) Ecnu B Yactu nepsoii crateii onpenensiorcs obume yciosus, HeoOX0mUMBIE IS
TOABJICHUA OTBETCTBEHHOCTH rOCYAapCTBa, TO YacTh BTOpas KacaeTcst IOpHANYECKHX
TMOCNEACTBHI JUIS OTBETCTBEHHOrO roCynapcTa. J{eCTBUTENBHO, FOCYIAPCTBO MOXET
CTaJIKMBAaTbCA C FOPUANIECKMMH MOCIEACTBUAM NOBENEHNS, SBIAIOIIETOCS MEXIYHAPOIHO-
NPOTHBOMPABHbIM, 32 Npe/ieNaMk Cepbl OXBaTa OTBETCTBEHHOCTH rocyAapcTsa. Hanpumep,
MaTepHalIbHOE HapyUIEHHE OrOBOPa MOXET NPENOCTABUTh NOTEPIEBLIEMY FOCYAapCTBy MPaBo
TIPEKPATHTb HJIM NPUOCTAHOBUTD AEHCTBHE AOTOBOPA LETMKOM MM YacTU4HO Y. OIHAKO B
HacTi BTOPO#i pacCMaTPHBAIOTCS NMPEXIE BCEro HOBBIE MPABOBbIE B3AMMOOTHOIIEHHS, KOTOpbIE
BO3HHKAIOT MOC/I€ COBEPLICHMS FOCYAAPCTBOM MEXAYHAPOAHO-NPOTHBONPABHOIO AESHHA. JTO

449 Ibid., at p- 39, para. 48. OtnenbHbIii BONPOC KACANCS MPEACTABIEHUS OTYETHOCTH 32

BO3POCIIHE pPaCXOAbl, CBA3AHHbIE C OCYIECTBIEHMEM npoekTa: ibid., at p. 81, paras. 152-153.
4% Benckan koHBeHLMS O npase MEKAYHAPOAHBIX JOroBOPoB, 23 mas 1969 roaa, United
Nations, Treaty Series, vol. 1155, p. 331, art. 60.



-213 -

NpeacTasisieT co0OH CyleCTBO MIIH COEPKAHUE MEXIYHAPOIHOH OTBETCTBEHHOCTH
rOCynapcTBa B COOTBETCTBHM C paccMaTpuBaeMbiMu CTaTbAMMU.

2) B pamxax cepbl 0XBaTa OTBETCTBEHHOCTH IOCYAAPCTBA NIOCIEACTBHSA, BBITEKAIOMIUE B
pe3ysibTaTe COBEPLICHHA TOCYAAPCTBOM MEXAYHAPOAHO-IIPOTHBONMPABHOIO AESHHMS, MOTYT OBITH
KOHKPETHO OrOBOPEHBI B TAKHX TEPMUHAX, YTOOBI HCKIIOYHTD APYrHe MOCAEACTBHS, 6ynb TO
LETMKOM WM 4acTHYHO''. OJIHAKO B OTCYTCTBHE KAKHX-THO0 KOHKPETHBIX MOJIOKEHUI
MEXIYHapOIHOE NPaBO BO3JIaraeT Ha OTBETCTBEHHOE FOCYAapCTBO HOBbIE OOA3aTENLCTBA, U B
4aCTHOCTH 06513aTeNBCTBO KOMITEHCHPOBATh NaryGHble MOCHEACTBHS, BBITEKAIOLIHE H3
COBEPIICHHOrO AesiHMsA. TeCHas CBA3b MEXIY HapyLIEHHEM MeXXIyHapOIHOTO 06A3aTeNbCTBa 1
Onu>kaiIuM PaBOBBIM TIOC/EACTBMEM TAKOTO NEHHSA B BHIE 00S3aTEbCTBA 10 BOIMEIEHHIO
ymep6a 6bi1a npusHana B cratbe 36 (2) Craryra Iocrosnnoit ITanatsr MesxnyHaponHoro
IlpaBocyausi, koropas 6bu1a Bocpou3sseneHa 6e3 u3MeHeHui B Bune cTaThi 36 (2) B Craryre
Mexnynaponsoro Cyna. B cooTercTBuu CO CTaTheit 36 (2) roCyRapcTBa - Y4aCTHHKH CraryTta
MOTYT MPU3HATL 00s3aTeNnbHOM 1opncaukumio Cyna, B HaCTHOCTH, 1O BCEM NPABOBBLIM CIIOpaM,
KaCalOMMMCH. ..

"¢) Hanmwuua dakTa, KOTOPBIH, €CIU OH GyAET YCTAHOBIEH, NPEACTABHT COBOH
HapylIEeHHE MEXIYHaPOXHOro 00sS3aTeNbCTBa,

d)  xapakTepa M pa3MepOB BO3MELIEHHS, IPUYMTAIOLIEroCs 32 HapyLICHHE
MEXAyHapoaHoro obsa3arenscrpa’.

B Yactu nepBoii paccMaTpuBaeMbIX CTaTeil 3aKperUsAoTCs obLKe mpaBoBbie HOPMBHI,
NPUMEHHUMBIE K BOMPOCY, paCCMaTpMBaEMOMY B NOANYHKTE ¢), a B YacTu BTOPOIi - Takue xe
HOpPMbI B OTHOLIEHHH NOANYHKTA d).

3)  Yacrs BrOpas cocTouT u3 Tpex raas. B riuase I usnararorcs HekoTopsie obwue MIPUHLMIIBL
u 6osee TouHO onpenensercs cpepa oxsara Uactu Bropoit. B rnase II 0CHOBHOE BHUMaHMe
yaensiercst GopmaM BO3MEIIEHHs (PECTHTYLUS, KOMITEHCALKSA, CaTHCHAKLMS) M CBAAM MEKAY
numu. B rnase III paccmarpusaercs oco6ast CHTyaLusi, BOSHUKAIOLIAS B CTY4ae CEPHE3HOTO
HapyIIeHUs 00A3aTENBCTBA, BHITEKAIOIIErO M3 HMIEPATHBHOMN HOPMEI OGIIErO MEXTYHAPOHOIO
npasa, ¥ OroBapHBAIOTCA HEKOTOPLIE IOPUAMYECKHE MOCAEACTBMSA TAKUX HAPYLIEHHMI KaK i
OTBETCTBEHHOT'O I'OCYAApCTBa, TaK M A APYTrHX rOCYNapCTB.

1 B ornowenun npuHUMna lex specialis IPUMEHNTENLHO K OTBETCTBEHHOCTH IOCYapCTB

CM. CTaThlO 55 ¥ KOMMEHTapHii.
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I'naBal
O06mmue npHHUHNDBI

1) TI'naea I Yactu Bropoit CORep>KUT WECTb CTaTEH, B KOTOPbIX ONpPENENAIOTCA B 00Mux
MOJIOXKEHUAX IOPUAHYECKHE [TOCNEACTBUA MEXAYHAPOAHO-NIPOTHBONPABHOIO ACAHUA
rocyaapcTBa. KOHKpeTHbIE HapyLIEHUs MEXIYHApOIHOro NpaBa MOTyT B 3HAYHUTENILHOI Mepe
BapbUPOBATbCA OT CPABHUTEILHO HE3HAYMTENIbHBIX HIIM MEJIKMX 10 CJIy4aeB, KOTOPBIE CO3AAI0T
OMNAaCHOCTb AJI1 BBDKMBAHUA OOIMH M HAPOOB, TEPPUTOPUANILHOMN LIEIOCTHOCTH H
MOJIMTHYECKOH HE3aBUCHMOCTH rOCYAapCTB, a TakkKe U1 OKPYKaloleld Cpeabl LENbIX PETHOHOB.
3T0 MOXET UMETb MECTO HE3aBUCHMO OT TOTO, CYILIECTBYIOT JIH paCCMaTpPHBAEMBbIE
00si3arensCcTBa B OTHOLIEHHWH OOHOIO WIM APYroro rocyaapcTBa, HECKOJIbKMX HIIH BCEX
rOCyZapCTB MJIM B OTHOLUEHHH MEXIYHapoaHOro coobuectra B uenoM. OaHako MOMHMO
CEpBE3HOCTH UM NOCIEACTBHI KOHKPETHBIX CIy4aeB HOPMbI M HHCTUTYTBI, KaCaroLIHeCs
OTBETCTBEHHOCTH rOCYyZIapCTB, UMEIOT BaXKHOE 3HAUEHHE JUIA MOAREPIKAHNA YBAXKCHUA K
MEXAYHApPOAHOMY NPaBY H Ui JOCTHXKEHHA LieJIeH, MPEeCNeayeMbIX roCyiapCTBaMH ¢ MOMOIIbIO
npotecca pa3pabOTKH NPaBOBLIX HOPM Ha MEXIYHaPOJAHOM YPOBHE.

2) B pamkax rnassl | craTes 28 sBnseTcs BBOAHOM CTaTbeH, 3aKPETUIAIOLIEH IPHHLNII,
COIJIaCHO KOTOPOMY FOpUAHYECKHE ITOCJIECTBUA BOSHUKAIOT BO BCEX ClIy4asiX, KOraa
roCyZapcTBO COBEpLIAET MEXAYHApOAHO-NMpOTHBOMpPaBHOe AessHue. CraThbs 29 ykasbiBaer, 4To
3TH MOCJEACTBUS HE 3aTParHBalOT M HE BHITECHAIOT COXPaHAIOIYIOCH O0sA3aHHOCTD
OTBETCTBEHHOI'0 rOCYAapCTBa IO UCTIOJIHEHHUIO HapYLIEHHOro 0043aTeNbCTBa. JTO MOJIOKEHHE
HaXOJHUT AajbHeiee pa3BuTue B cTaThe 30, B KOTOPOit paccMaTpUBaeTcs BONpoc o6
00s13aTeNbCTBE NPEKPATUTH AEAHHE U NPENOCTaBUTh HAJUIEXKALIHE 3aBEPEHHUS HIIH rapaHTHH
HenoBTOopeHus. B cratee 31 3akperusercs obinee 0613aTenbCTBO MO BO3MELIEHHIO yiepOa,
NPUYHHEHHOrO BCJIEACTBHE HAPYLWIEHUA rOCYJapCTBOM HOPM MEXIYHapOIHOIO Mpasa.

B crarbe 32 SACHO rOBOPHUTCH O TOM, YTO OTBETCTBEHHOE I'OCYIapCTBO HE MOJKET CChUIATHCA HA
NOJNIOXKEHUA CBOEr0 BHYTPUIOCyJaPCTBEHHOIO MpaBa C LeNblo H30eXaTh BbIMOIHEHNUA
0053aTeBCTB MO NPEKPALIEHUIO IEAHHA U NPEAOCTaBIEHHIO BO3MELICHMSA, BHITEKAIOIMX U3
Yacru Bropoii. Y HakoHew, B ctatbe 33 yroyHsercs cdepa 0XBaTa HaCTOsLIEH YaCTH KaK C
TOYKH 3PEHHS FOCYAapCTB, B OTHOLIEHHH KOTOPBIX CYIECTBYIOT 0053aTENbCTBA, TaK H C TOUKH
3pEHHUA ONPEAEIEHHBIX IPABOBBIX MOCIEACTBHI, KOTOPbIE HE OXBATbIBAIOTCA B HacTsAX BTOPOH U
TpET beil HaCTOSLIHUX CT aTeﬁ, IOCKOJIBKY OHH BO3HHMKAKOT HEMOCPEACTBCHHO B OTHOLICHUWHN JTUL K
00pa3oBaHHii, OTIIHYHBIX OT rOCYRapCTB.



-215-

Crartbs 28
IOpuan4yecKHe NoCjieACTBHS MEXAYHAPOAHO-NPOTHBONPABHOIO AeAHHS

MesxayHaponHas OTBETCTBEHHOCTb MOCYJapCTBa, KOTOPYIO BiiedeT 3a coboit
MEXIyHapOIHO-TIIPOTHBONPABHOE AesAHHE B COOTBETCTBHH C MOJIOXKeHUus MU YacTu nepBoii,
NOPOXIAET IOPUANYECKHE NOCTIEACTBHA, YCTAHOBJIEHHBIE B HacToswwei YacTy.

Kommenrapnit

1)  Crarba 28 ciayxuT BBeneHHeM K YacTH BTOPO# M HOCHT pa3sbACHUTENbHBII xapakrep. Ona
CBA3BIBAET MOJI0XKEH!st YacTH nepBoii, KOTOPbIE ONMPENENAIOT YCIOBUS, KOTJla HMEHHO
BO3HHMKAET MEXIYHapOAHas OTBETCTBEHHOCTb rOCy1apCTBa, C NMOJOKEHMUAMHU YacTu BTOPOH,
3aKperuIAIoLei OpUAHYECKHE OCIEACTBHA, BOSHUKAIOLIHE B CBA3H C OTBETCTBEHHOCTHIO 33
COBEpLIEHHE MEXYHapOAHO-IIPOTHBONPABHOIO NESAHMUA.

2)  OCHOBHBIMH IOPHINYECKHMH NOCIEACTBUAMH MEXKAYHaPOJHO-NPOTHBONPABHOIO NEAHMUA,
3aKperuieHHbIMHU B YacTH BTOPO#, ABNAIOTCA 0053aTeNbCTBa OTBETCTBEHHOIO rOCyaapCTBa
NPEKPaTHTh NPOTHBOMNpPaBHOE AesHUE (cTaTbs 30) ¥ MPEeAOCTaBUTH MOJHOE BO3MELIEHHE 33
yiep6, npuYHHEHHBIH MEXAYHapOIHO-IPOTHBOMPaBHBIM JiessHueM (ctaThs 31). B Tex ciyqasnx,
KOTZa MeXIYHapOAHO-NMPOTHBONPABHOE AESHHE NMPEACTAaBJIAET COO0i cepbe3HOE HapyLIeHHe
roCyaapcTBOM 0053aTeNbCTBA, BLITEKAIOLIEr0 M3 HMITEPaTHBHOM HOpMBI 0011ero
MEXAYyHapOIHOrO MpaBa, HapyllleHHe MOXET MOBJEYb 3a COO0# NONONIHUTENbHbBIE NOCIEACTBUSA
KaK Ui OTBETCTBEHHOIO rOCYAapCTBa, TaK M AJA APYrMX rocynapcrts. B dacTtHocTH, BCe
rOCyAapcTBa B TaKMX Cily4asix 0083aHbl OCYIIECTBIATL COTPYAHHYECTBO C LENbI0 0becnedeHus
MIPEeKpalleHus HapyLIeHUsA, He NPU3HaBaTh CUTYaLMIO, CO3AAHHYIO B Pe3yJIbTaTe HAPyLICHUS,
3aKOHHOM M He OKa3bIBaTh NNOMOLIb HIIM COAENCTBHE OTBETCTBEHHOMY rOCyIapCTBY B
COXpaHEeHHH BO3HHKLIeH curyarmu (cratbu 40, 41).

3) Crarpa 28 He HCKIIIOYAET BO3MOXXHOCTH TOT0, YTO MEXAYHAPOAHO-TIPOTUBONPABHOE
AesHHE MOXET NPHUBOJUTh K BOSHHKHOBEHHIO NPABOBLIX MOCJIEACTBHI B OTHOLIEHHAX MEXAY
roCyZapCTBOM, OTBETCTBEHHBIM 3a COBEPLIEHHOE AesHUE, U IMLAMU WM 00pa3oBaHUAMH,
HHBIMH, Y€M TOCYAapCTBA. DTO BHITEKAET M3 CTaThH 1, KOTOpas OXBAaTHIBAET BCE
MEXAYHapOAHbIE 0043aTeNbCTBa FOCYNaPCTBa, 2 HE TONBKO 00A3aTENIbCTBa B OTHOLIEHHH APYTHX
rocyaapcTB. Tak, OTBETCTBEHHOCTb rOCYZIapCTBa paclpOCTPAHAETCH, HaNpUMep, Ha HapyLUEHHUS
TpaB 4€JI0BEKa M ApYyrve HapyLIeHHs MeXIyHapOOHOro npaBa, korjaa OCHOBHEIM 6eHeduumnapom
HapyUIeHHOro 0053aTeNIbCTBA ABJIAETCA He rocyaapcTBo. Bmecre ¢ TeM, Toraa kak Yacts nepsas
NMPUMEHHMA KO BCEM CIIy4asiM, B KOTOPBIX T'OCYA2PCTBO MOXET COBEPLIMTh MEKAYHAPOIHO-
MPOTHBOMNpaBHOE AesHue, YacTb BTOpas umeer Hosiee orpannyeHHy0 cepy oxata. OHa He
NpUMeHseTC K 00s3aTensCTBaM 1o BOSMELIEHHIO B TOH Mepe, B Kakoi 3TH 00s3aTenbcTBa
BOSHHMKAIOT B OTHOUIEHHH JIHLIA WM OOpa30BaHMsA, HHOTO 4Y€M rOCYAapCTBO, MM Ha KOTOpbIE
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CChLIAETCs Takoe 0bpasoBanue. JIpyruMu CI0BaMH, NOJNOXKEHHA YacTH BTOPOit HE 3aTParkBatoT
MoGbIX NMPaB, BHITEKAIOLINX K3 MEXYHAPOLHON OTBETCTBEHHOCTH roCyAapCTBa, KOTOpBIE MOI'YT
BO3HHKAaTb HEMOCPEACTBEHHO B OTHOLUEHMH H060r0 JIHLA WM 06pa3oBaHus, HHOTO, YeM
rocyAapcTBo, ¥ 06 3TOM ACHO FOBOPUTCS B CTaThbe 33.

Cratbn 29
Coxpanenne 06513aHHOCTH N0 HCNOJHEHHIO 06s3aTeNLCTBA

FOpuauueckue nocnencTBHA MeXIyHapORHO-NPOTHBONIPABHOIO HEAHUS COTJIACHO
Hacroswen YacT He 3aTParuBalOT COXPaHAIOMIEHCH 00A3aHHOCTH OTBETCTBEHHOTO
rOCyAapCTBa 10 HCHONHEHHIO HAPYIIEHHOro 0043aTeNnbCTBa.

KommenTapuii

1) B Tex cnyyasx, korma rocynapcTBo HapywaeT MeXIYHapOAHOE OBA3aTeNbCTBO, B LEHTpPE
BHHMaHHsl HAXOASATCS BOMPOCHI, KaCaIOLIHECH BOCCTAHOBIECHUA 3aTPOHYTHIX FOPUANYECKHAX
OTHOLUIEHHH U MX AaibHeimero pa3suTus. IToMumo BOnpoca o BOIMEILEHHH, cpasy xe
BO3HHKAIOT 1Ba BONPOCA, 8 HUMEHHO. BO3AEHCTBHE NOBECHHA OTBETCTBEHHONO rOCYAapcTBa Ha
HapyLIeHHOe 00A3aTENbCTBO M MPEKPAIIEHHE HAPYILEHHUS, €CITH OHO TTPONOIKAETCA. [lepsbiii u3
ITHX BOIIPOCOB PaCCMaTPHBAETCA B CTaThe 29, a BTOPOii - B cTaThbe 30.

2) B cratee 29 3akpennsercs o6LIHil IPHHLMI, COTIACHO KOTOPOMY IOpHAHYECKHE
TNOCTEACTBUA MEXIYHAPONHO-IIPOTUBONIPABHOTO IEAHHA HE 3aTParuBalOT COXPaHAIOIHECs
06s3aHHOCTH rOCYIapCTBa 10 UCMIONHEHHIO HAPYLIEHHOTO 0Bs3aTeNnscTBa. BeneacTaue
COBEpLUCHH5 MEXTYHAPOAHO-NPOTHBONPABHOTO J€SHUSA MEXTY OTBETCTBEHHBIM FOCYNIaPCTBOM
 FOCYNapCTBOM WK rOCYNlapCTBaMH, B OTHOLIEHHH KOTOPBIX CYLIECTBYET MEXAYHAPOTHOE
06s3aTeNbCTBO, BOSHUKAET HOBLIA CBOM IOPUAHYECKHX OTHOIEHMM, OIHAKO 3TO He O3HaYaer
MCYE3HOBEHMA CYIIECTBOBABLINX PaHEE IOPHAHYECKHX OTHOLIEHHH, OMpPEneIABIINXCS
MepBHYHBIM 0053aTeNbCTBOM. JlaXke eciiu OTBETCTBEHHOE FOCYAAPCTBO MCITIOJHSAET CBOHU
obs3aTenscTBa cornacHo YacTu BTOPOIA MO MPEKPALLEHHIO IPOTHBONPABHOTO NOBENEHHS 1
NPENOCTABICHHIO NOJHONO BO3MEINEHUA MPHYHHEHHOTO yiep6a, C HEro He CHUMaeTcs
0065A3aHHOCTB MO MCTIONHEHHIO HAPYIEHHOrO 00A3aTeNbCTEA. Coxpansitoieecst 0653aTenbLCTRO
IO UCTIOJIHEHUIO MEXIYHAPOLHOIO 00S3aTENLCTBA, HECMOTPA Ha HAPYLIEHHS, JIEKHUT B OCHOBE
KOHLIETILIMH MPONOJDKAIOLIErOCs NMPOTHBONPABHOIO AesHUA (CM. cTaThio 14) 1 06s3aTenbeTBa No
NPEKPAIUEHHMIO 3TOro JesHus (cM. crareio 30 a)).

3) B HEKOTOpEIX CHTYaLUAX KOHEYHBIM MOCIEACTBHEM HAPYIIEHHA OOA3aTENbCTBA MOYXKET
ABJATHCSA MPEKPAIIEHHE CYLIIECTBOBAHHA CaMoro obs3arenbcTea. Hanpumep, rocynapcrso,
TNOHecuee ymeps BCIEACTBHE MATEPUANLHOrO HAPYLIEHHS ABYCTOPOHHETO JOrOBOPA, MOXET
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PEILIHTb IPEKPAaTHTD AEHCTBHE IAHHOTO AOroBopa’™:, OnHAKO, KaK SCHO yKa3bIBaeTcs B
COOTBETCTBYIOLLMX MOJIOXEHHsIX BEHCKON KOHBEHLINH O NPaBe MeXIyHapPOAHbIX JOrOBOPOB,
onuH NHWb GakT HApYLIEHUs U Aaxke PACTOP)KEHHs JOrOBOpa He NPEKPAIIAET AEHCTBHE
norosopa‘®. IoTepnesueMy rocynapcTBy HaANeXHT OTPEATHPOBATH Ha HapyIlleHHe B Tex
npeneax, KOTopbie OrosopeHsl B Benckoi xonsenuuu. Ilorepnesuiee rocyaapcTso Moxer
ObITL 3aMHTEPECOBAHO He B NMPEKPAIIEHUH AeHCTBHS AOrOBOPa, a B 0OPaIEHHH C IPU3LIBOM K
NPOKOHKEHHIO COOMIONEHHS COOTBETCTBYIOIIMX 0053aTeNbCTB. B Tex ciyuasx, xorna neiicTaue
ROroBOpa 6bLIO NOKHBEIM 06Pa30M NMPEKPALIEHO MO MPHYHHE COBEPLIEHHOIO HAPYLIEHHS,
NPEKpaIeHUE NCHCTBHS HE 3aTParuBaeT I0PUAMYECKHX OTHOLIEHHUH, KOTOPbIE BO3HUKIIH B
COOTBETCTBHH C JOTOBOPOM JIO €70 NMpEKpaLIeHHA, BKIIoYas 0043aTeNbCTBO 110 NPEAOCTABIECHHIO
BO3MeIEHHs 32 Moboe Hapymenue . HapyueHue 0653aTeIbCTB B COOTBETCTBHH C OBLIHAM
MEXIyHAPOIHBIM NPABOM JjaXKe B €lile MEHBIIEH CTENIEHH MOXET BJIMATh Ha OCHOBOMNOJIAraomiee
00s13aTeNbCTBO M, MO CYTH A€Na, HUKOTAA He MPUBEAET K TAKUM IOCIIEACTBUAM 6 Kayecmee
maxkogo2o. HanpoTHs, BTOPH4HbIE IODUIMYIECKHE NOCHENCTBUA OTBETCTBEHHOCTH rOCYNapCTBa
BO3HMKAIOT [I0CJIE COBEPUICHHS HAPYIUEHHS, M [UIA 3TOro He Tpebyercs, yToOsl nmoTepresiuee
roCyZapcTBO NMOJHMUMAJIO BONPOC O TAKHX MOCIEACTBHAX.

4) B crartbe 29 HeT HEOOXOAUMOCTH PacCMaTPUBaTh BOMPOC O TAKHUX CHTyauusx. B Heit
BCErO JIMIIb TOBOPHTCS O TOM, YTO IOPHANYECKHUE MOCIEACTBHA MEXIYHAPOLHO-
NPOTHBOMPABHOIO AEAHMA B PaMKaX KOHIENLHUH OTBETCTBEHHOCTH MOCYJapCTBa HE 3aTParuBaioT
mo6oi coxpansomencs 06sA3aHHOCTH MO HCTIOJHEHHIO HapYIIEHHOTo 00si3arenscTBa. Bonpoc o
TOM, COXPaHsA€TCs JIH 0053aTeNLCTBO HECMOTPSA Ha HapyIIEHME, U €CJIM [1a, TO B KaKOii CTEMNEHH,
perynupyercs He IpaBOBbIMH HOpMaMH 00 OTBETCTBEHHOCTH rOCyJapCTB, a HOPMaMH,
KacaloLHMHCS COOTBETCTBYIOLLErO NEPBUYHOIO 00A3ATENLCTBA.

42 Benckas KOHBEHLMS O [IPABe MEXYHAPOIHbIX aorosopos, United Nations, Treaty Series,

vol. 1155, p. 331, art. 60.
43 Tax, 8 cBa3u ¢ aenom "O npoexme I abuuxoeo-Haoevmapow" Cyn 3aaBu1, 4TO
NPOIOJIKAIOLIMECH MAaTePHaAJIbHbIE HAPYLICHHA 00EHMY CTOPOHAMH He MPHBEJH K [PEKPALIEHHIO
neicreus Jlorosopa 1977 rona: Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J.
Reports 1997, p.7, at p. 68, para. 114.

48 Cwm., nanpumep, Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX,

p- 217 (1990), at p. 266, B koTOopoM npuBoAMTCA 0Ocob0e MueHue Ipencenarens MakHeiipa no
neny Ambatielos, Preliminary Objection, 1.C.J. Reports 1952, p. 28, at p. 63. Tlo sTomy
KOHKpeTHOMy Bonpocy caM Cyn Beipasun cornacue: ibid. at p. 45. B nene "O npoexme
TI'abyuxoeo-Hadsmapow" BeHrpus COracuiace C TeM, YTO IOPHAHYECKHE MOCIEACTBHSA
MpeKpalieHus €10 neAcTBMs norosopa 1977 rona no npuymHe coBepuieHHOro YexocnoBakueit
HapYLIEHHUS SABJIAKOTCS JIMLIbL MPEANONaraéMbIMH M HE 3aTParvBalOT CYILECTBYIOLIMX NPaB 06eHx
cropon: I.C.J. Reports 1997, p. 7, at pp. 73-74, paras. 125-127. Cyn nocranosun, uto Jorosop
MO-NPEXHEMY OCTaeTCH B CHIIE, M MOITOMY HE 3aTPOHYJ AaHHBIH BOTPOC.
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Crarba 30
IIpexpamenne H HEMOBTOPEHHE AEAHHS
T'ocynapcTso, OTBETCTBEHHOE 33 MEXXAYHapPOOHO-TIPOTHBOMPABHOE NesiHKE, 00A3aHO:
a)  NpPEeKpaTHUTb 3TO JiesHHE, €CIM OHO MPOACIIKAETCS,

b)  npemoCTaBMTH HajNeXallKe 3aBEPEHUs M FAPAHTHM HEMOBTOPEHHS NEAHHUS,
eciu Toro TpebyioT o6CcToATENLCTBRE.

KommeHnTapuii

1) B crarbe 30 paccMaTpHBAKOTCA ABA OTAENLHBIX, HO IIPH 3TOM B3aUMOCBS3aHHbIX BOTIPOCA,
BO3HHMKAIOIIMX B CBA3M C HAapYLIEHHEM MEXAYHapPOAHOIO 00A3aTeNbCTBA. MPEKpaLIEHHE
NPOTHBOINPABHOIO MOBEACHHUSA Y NPEAOCTABIEHHE OTBETCTBEHHBIM FOCYAAPCTBOM 33BEPEHUH H
rapaHTHii HEMOBTOPEHHsA, eciH Toro Tpedyror obcroarenscrsa. O6a BONpoca SBAAIOTCA
aCeKTaMH BOCCTAHOBJICHHS W HCIIPABJICHHS IOPHANYECKHX OTHOIICHHUIA, 3aTPOHYTBIX
HapymeHueM. TIpekpaineHne kak TakOBOE BLICTYIIAET B KAYECTBE HEraTMBHOIO acrexTa
Oyaywmero cobmonenns, NOCKObKY PH 3TOM NpPECHEAYeTCs Leb 06ECNEeUnTb NPEKpallieH e
NPOTHUBONPABHOIO MOBEAEHM, TOTAA KAK 3aBEPEHUS H TaDAHTHH BBINIOJIHSAIOT NPEBEHTHBHYIO
¢byHKUHIO 1 MOTYT ObITh OMMCAHBI B KAYECTBE NO3UTHBHOIO YCHIIEHHS CODMIONECHUA
obsasarenscrBa B OyaymeM. CoxpaHeHHE B CHIIE OCHOBOIOJATaOILEro 00sS3aTeNbCTBa ABIAETCH
HEOOXOMMMBIM NPENNONOKeHHeM B 000MX Cly4asX, TOCKOJbKY, €CIIH NOC/IE HAPyIIEHHA
006513aTeNBCTBO NEPECTAET CyILECTBOBATH, TO BOMPOC O NPEKPALIEHUH JESHUA HE BOSHUKAET, U

HC HMCCT CMbICJIa BECTH PEYb O 3aBEPCHUAX U rapaHT PIZX‘SS.

2) Ilynxr a) crareu 30 kacaercs 06a3aTenbCTBA rOCYAapPCTBa, HECYLIIErO OTBETCTBEHHOCTD 33
COBEPLICHHE MEXXTYHAPOXHO-TIPOTHBONPABHOIO JESAHUA, MPEKPATHTh MPOTHBONPABHOE
noseacHUe. B cooTBeTCTBHM CO cTaTbeii 2 CNOBO "AesiHHe" OXBaTLIBAET KaK ACHCTBHA, TaK H
Ge3neiicreue. Takum o6pa3oM, npekpalieHHe KaCAETCH BCEX NPOTHBONPABHBIX AEAHHH,
INIALAXCS BO BPEMEHH, "HE3aBHCHMO OT TOIO, ABJIETCA JIA NOBEAEHHE TOCYAapCTBa ACHCTBHEM
unu Oe3neficTBUEM. .. MOCKOJIBKY MOTYT OBITh CHTYaLlH, KOIa NPEeKpaLleH e 3aKII04aeTca B
TOM, YTO FOCYAAPCTBO BO3JEPXKUBAETCS OT COBEPIIEHHS ONPENENeHHbIX AeHcTBHiA. .. "%,

455 Cp. BeHCKy0 KOHBEHIIHIO O NpaBe MEXAYHAPOAHBIX AOrOBOPOB, 23 Mas 1969 roxa,

United Nations, Treaty Series, vol. 1155, p. 331, art. 70 (1).

4% Rainbow Warrior, UN RIAA, vol. XX, p. 217 (1990), at p. 270, para. 113.
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3) B pewenuu no aeny "Peiinboy Yoppuop" TpubyHan nonuepkHyin "aBa HEPa3pbIBHO
CBA3aHHBIX CYLIECTBEHHBIX YCIOBHUsA", HEOOXOAMMBIX /I BOSHUKHOBEHHA TpebOoBaHus O
Tpexpalesry IPOTHBONPABHOTO MOBECHHUA, "a MUMEHHO. MPOTHUBOIMPABHOE A€ IHHE JOJDKHO
MMeTD JUIAIMIACH XapaKTep 1 HapyLleHHasd HOpMa B MOMEHT M3JaHHs PaclOpsDKEHMA OJDKHA
HaxomuThes B cuyie"?> . XoTs 0653aHHOCTb NPEKPaTUTb MPOTHBOIPABHOE NOBEAEHKe OyneT B
6ONBLIMHCTBE CIIy4aeB BO3HUKATD MPH COBEPIIEHHUH AAALIErOCs MPOTHBONPABHOTO aesHuA" Y,
crarbs 30 OXBAaTHIBAET TAKXKE CHTYallHH, B KOTOPbIX rOCYAapCTBO HapyMIHIO 00sA3aTENbCTBO
HECKONILKO Pa3, IPEearnoaras BO3MOXHOCTb NANbHEH X MOBTOPOB. BbipaxeHue "ecnu oHO
MpoaOIKaeTcA" B KOHLE HyHKTa @) PaCCMAaTPUBAEMO#i CTaTbH MPECIeNyeT Liesb 0XxBaTa 0benx

CUTYaLHH.

4)  TlpexpalneHue MOBENEHHS, HaPYLIAOLIEr0 MEXAYHaPOJHO-TIPABOBOE O0A3aTENLCTEO,
SBJIAETCA MEPBbIM TPeGOBaHHEM AN JIMKBHAAUKH NOCIEACTBUI IPOTHBONPABHOIO MMOBEACHHUS.
BMmecTe ¢ BO3MeleHHeM yiep6a OHO NMpeAcTaBiseT coboi ONHO U3 ABYX OOLIMX NOCEACTBUH
MEXyHapPOAHO-NIPOTHBONPABHOrO AestHusA. IIpekpalneHue 4acTo HaXOMUTCS B LIEHTPE CNopa,
BBI3BAHHOIO MOBEASHHEM, HAPYIIAKOIHNM MEXIYHAPOAHO-NIPABOBOE obs3atenscrso®™ . OHO
4acTO TpeOYETCs He TOMBKO roCyAapCTBaMH, HO M OPraHaMH MEXCTYHapOAHbBIX OPraHU3aLHH,
takuMmu, Kak 'enepanbHas Accambres u Coser besonacHoCTH, B ClTyyae CEpbe3HbIX HapyLIEHHH
MEeXAyHAPOMHOro npasa. HanpoTus, BO3MEIIEHHE, XOTs H HMEIOLIEe BAKHOE 3HAYEHHE BO
MHOTHX CITy4asiX, MOXET He ABJIATLCH LEHTPANbLHBIM BOIIPOCOM B CIIOPE MEXIY roCyAapCTBaMH

OTHOCHUTEJIBHO BOIIPOCOB 06 oTBerCT: BCHHOCTH“Q.

7 Ibid., at p. 270, para. 114.

488 Yrg kacaercs KOHUENLMH JUIEr0OCs MPOTUBONPABHOIO [AESHMS, CM. KOMMEHTapHi K
crarse 14, nyHkThl 3-11.

4% B pamkax MexaHu3zMa yperyiupoBaHus criopoB BTO 0CHOBHOE BHUMaHHE yAEIAETCA HE
CTOJBKO BO3MEIIEHHIO yiepOa, CKobKo npekpaineHuio aesHus: Cornamenue o6 yupexaeHuu
BcemupHOit TOproBoii opranusauuy, 15 anpens 1994 rona, Ilpunoxexue 2, JloroBOpeHHOCTb O
TMpaBUNIax ¥ MPOLEAYPAX, PErYIUPYIOIIKX pa3pelleHie CrIOpoB, B HacTHOCTH cTaThs 3 (7),
KOTOpasi MPEXYCMATPHUBAET KOMIIEHCALIMIO "TONbKO B TOM ClIy4ae, eClli HeMe[UIeHHas OTMEHa
NaHHOW MEPhI HEPEATMCTUYHA, H JIMIIb HA BDEMEHHOH OCHOBE, B O)KUaHUH OTMEHBI MEPBI, HE
COBMECTHMOI1 C OXBaYeHHBIM corjameruem". O pa3nIuuuH MEXIY NpPEKpalieHHeM 1
BoamereHueM s ueneit BTO oM., nanpumep, Australia - Subsidies Provided to Producers and
Exporters of Automotive Leather, Panel Report, 21 January 2000 (WTO doc. WT/DSI26/RW),
para. 6.49.

460 Yo kacaercs gen, B KOTOpbix MexayHapoaHsiit CyR MpHU3HAJ, YTO 3TO MOXET ObITh
CpaBeTMBLIM, CM., Hanipumep, Fisheries Jurisdiction, Merits (Federal Republic of Germany v.
Iceland), 1.C.J. Reports, 1974, p. 175, at pp. 201-205, paras. 67-76, Gabcikovo-Nagymaros
Project, 1.C.J. Reports 1997, p. 7, at p. 81, para. 153. Cwm. nanee C. Gray, Judicial Remedies in
International Law (Oxford, Clarendon Press, 1987), pp. 77-92.
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5)  DyHKUMA NPEKPALIEHHUA 3aKTIOYAETCA B OCTAHOBKE HAPYLIEHHS MEXTYHapOOHOIO NpaBa U
B 0DecrieueHnH COXpaHeHUst IEHCTBEHHOCTH U 3¢(eKTHBHOCTH OCHOBOMOIArAIOwEl NEePBUYHOM
HOpMbl. TakuM 06pa3oM, 06S3aHHOCTb OTBETCTBEHHOTO FOCYAAPCTBA 10 NPEKPALEHHUIO AEAHUS
3aIMIAET KaK MHTEPECH! MOTEPIEBLIEro rOCYAapCTBa MM TOCYAAPCTB, TAK M HHTEPECh!
MEXlyHapOAHOrO COOBIIECTBA B LIENIOM B COXPaHEHHH BEPXOBEHCTBA NPABa H ONOPE Ha ITOT
NPHHUMIL,

6)  CyecTByeT HECKObKO NIPUYHH, B CHITY KOTOPIX MPeKpalieHHe ClenyeT BOCIPUHHUMATD
Kak HeuTo Bonblnee, YeM NPOCTO PYHKUMIO 06S3aHHOCTH MO COBIIONEHHUIO NEPBUYHOTO
obs3atenbcTBa. Bo-nepsbix, BONPOC O NpeKpalleHHH BO3HHKAET JIMIID B cllyyae HapyIIEHHS.
To, 4To HOMKHO CAYYUTBCH BNIOCHEACTBHH, 38BHCHT HE TOJBKO OT TOJKOBAHHS MepBHUYHOIO
00s3aTeNbCTBA, HO U OT BTOPHYHBIX HOPM, KACAIOIIHXCH CPENCTB NPaBOBOM 3aUIMTHI, IPH 3TOM
NIPENCTABJIAETCA UeNecO06pa3HbIM, YTOOLI OHM PACCMATPHUBANHCD, 10 MEHbILEH Mepe B 001X
TIONIOXKEHHUAX, B CTATHSX, KACAIOIIHMXCH NOCIEACTBUH MEKIYHAPOAHO-NIPOTHBONPABHOIO AESHHS.
Bo-Bropsix, AnsIMecs NpOTUBONpPAaBHBIE NESHUA SBIAIOTCA 061Ieil 0COGEHHOCTLIO nen,
CBA3AHHBIX C OTBETCTBEHHOCTBIO MOCYapCTB, ¥ HEMOCPEACTBEHHO PaCCMaTPHBAIOTCA B

cratbe 14. CymecTByer HeO6XOOMMOCTb PaCCMOTPEHHS IOCEACTBHIt TAKMX JesHuMi B YacTH
BTODOH.

7)  Bonpoc o npeKpaleHnH 4acTo BO3HMKAET B TECHOH YBSI3Ke C BOINPOCOM O BO3MEILEHHH, B
0COGEHHOCTH C BOTIPOCOM O PECTHTYLMH. Pe3yNbTaT NPeKpalleH s MOXKET GBITh HEOTAETHMbIM
OT PECTHTYLIUH, HAIPUMEP B CIIyYasiX, CBA3aHHBIX ¢ 0CBOOOXKIEHHEM 3aJI0KHHKOB MJTH
BO3BPALICHHEM 3aXBAYCHHBIX OOBEKTOB HIIM NoMeleHuH. TeM He MeHee MexITy HHMH ClienyeT
NPOBOAMTH Pa3NM4Ke. B OT/IHYME OT PECTUTYLMM, B OTHOLIEHHH TIPEKPALIEHUS HE
NPHMEHAIOTCS OrPAHHYEHHS, KaCAIOLIMECH NPONOPUHMOHATBHOCTU . OHo MoXer NIPUBECTH K
MOABJIEHUIO 00sA3aTeNbCTBA JUMILETOCA XapaKTepa, AaxXe B TeX CAY4asX, KOr/a 6yxBanbHOE
BO3BpAllEHHE K SIAtus quo ante HCKJIIOYAETCA HIIH MOXET ObITh 06eCneYeHo NMIlb
npubIH3UTENLHO.

8) O TpyAHOCTH NpOBeeHHA PasIHuMs MEXY NPEKpaleHHEM 1 pecTuTyumeit
CBUZETENLCTBYET apOUTpaxHOe pasbupaTenbCTBO 10 Aely o cyne "Peiinboy Yoppuop". Hosas
3enanaus no6usanack BO3BPAaLIEHHs JBYX ar€HTOB IOX cTpaxky Ha octpose Xao. Ilo MHeHMIO
HoBoit 3enannuu, ®panuus Gbiia o6s3aHa BO3BPaTHTD UX U COZIepXKaTh MX MOJ CTPaXei Ha
3TOM OCTPOBE B TEYCHHE OCTABLIMXCSA TPEX JIET, AEHCTBHE 3TOro 00A3aTeNbCTBa He
TPEKPaTHIIOCh, IOCKOJILKY BPEMS, NPOBEAEHHOE 3a NPeeNaMH OCTPOBa, He JODKHO GbLIo
3aCUMTBIBATBLCA JUIA 3TOM nemu. Tpubynan BeIpasin HHOE MHEHME, COTIIACHO KOTOPOMY
00513aTeNbCTBO ASHCTBOBANO B TEYEHHE OrPAHHYEHHOIO CPOKa, KOTOPBIH HCTEK, B CBA3H C YEM

461 o o
Cwm. crarbio 35 b) u kOMMeHTapHii K Heil.
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BOTIPOC O MPEKPALICHUH HE BO3HUKAET 2. Pasymeercs, BO3BpalIeHHe yKa3aHHBIX JBYX areHTOB
Ha OCTPOB He UMENOo cMbicia At HoBoit 3enanauu npu OTCYTCTBUM NPOXOIIKAIOLIErOCs
obsi3aTenscTBa PpaHIMM MO yAEPKAHHUIO HX Ha OCTpoBe. Takum 06pa3oM, BO3BpalIEHHE K
status quo ante MoXeT UMeTh HeOOJBIIOE 3HAYEHHE WM HE HMETb HUKAKOTO 3HauYeHHs Boob1ne,
eclti HapyueHHoe 0bs3aTenscTBo Sonee He cymectsyer. M Ha000pOT, A NOTEpneEBIIEro
rocylapcTBa MOXET HE MMEThCA BbIOOpa [ 0TKa3a OT PECTHUTYLIHH, €CIIH OTBETCTBEHHOE
roCyAapcTBO 0053aHO MPOAOKATE HCMIOJIHATb HAPYLIEHHOE 06A3aTENILCTBO, a EPBOe
rOCyAapCTBO HE UMEET MOJHOMOUM# OCBOOOANTL €r0 OT TAKOTO HCIONHEHHUsA. Pasnuune mexay
NPEKPalICHHEM M PECTHTYLIHE MOXET UMEThb BaXKHbIE MOCIEACTBHUS 1A OOA3aTENbCTB
COOTBETCTBYIOLIHMX rOCYyJapCTB.

9) Iynkr b) craten 30 kacaercs 06A3aTeNLCTBA OTBETCTBEHHONO [OCYAapCTBa NPENOCTABHTS
HaJUlexKallKe 3aBEPEHHA U TaPAHTHH HEMOBTOPEHUA NEsSHMS, €ClIH TOro TpebyioT
ofcrosiTenbcTBa. 3aBEpEHHUS M FaPaHTHH CBA3aHbI C BOCCTAHOBJIEHHEM JIOBEPHSA K
NPOAOKEHHIO B3aMMOOTHOLIEHHH, XOTsS OHH NPEAIONAraloT 3Ha4HTeIbHO 60NbLIYI0 rubKOCTD,
ueM npekpalleHre, u TpedyloTcs He Bo Beex caydasax. OHu yaine Bcero TpebyroTcs B TeX
cliy4yasx, KOrza noTeprieBIlee rocy1apcTBO HMEET OCHOBAHUA N0JIaraTh, YTO MPOCTOE
BOCCTaHOBJICHHE CYLLIECTBOBABLIEH paHee CHTyallMH He 00eCeuuT eMy YAOBIETBOPUTENLHOM
3awuThl. Hanpumep, nocne MHOrOUHCIEHHBIX NEMOHCTPALIMIA POTECTA Nepe 3AaHHEM
noconbctBa Coenunennnix IllraroB B Mockse B 1964-1965 ronax npe3uneHT JIKOHCOH 3asBUIL,
4TO. ..

“IIpaBurenscrBo CoenunenHbx HHITaToB AOMKHO HACTAHBATL HA TOM, YTOOBI €10
IOUIIOMAaTHYECKUM NPENCTABUTENLCTBAM H HX COTPYAHUKAM 00eCeYnBanach 3aliuTa,
KoTopas TpebyeTcs MeXIyHapOAHbIM NPaBOM M CYIIECTBYIOIMMH OOBIMasMH U KOTOpast
Heo0xoauMa [71s1 NOIEPXKAHUA NILIOMATHYECKHUX OTHOLIEHHI MEX/Iy rOCYAapCTBaMH.
BripaxeHns coxajleHust ¥ KOMIEHCALMA He SBJSIOTCS 3aMEHO afeKBaTHOM 3amutol"*® .

Taxue Tpe6oBanus He BCErna H3NaraioTcs B Gpopme 3aBepeHHit MITH rapaHTHii, OMHAKO BCE OHH
CBsA3aHbI C OyNnyIMM M KaCaroTCA APYTHX NMOTEHUMANbHBIX HapyueHHid. OCHOBHOI ynop B HMX
JIeNIaeTCs Ha NMPENOTBPaUIeH!H, a HE Ha BO3MELIIEHHH, U OHH OXBAaTbIBAIOTCA MOJIOKEHUAMH
crarbu 30.

42 UN RIAA, vol. XX, p. 271 (1990), at p. 266, para. 105.

43 Reprinted in I.L.M., vol. IV (1965), p. 698.



-222-

10) Bomnpoc 0 ToM, MOXeT Jii 00S3aTEIbCTBO MPEAOCTABUTD 3aBEPEHHA UIIH FAPAHTHH
HEMOBTOPEHHA OBITh IOPMANYECKHM NOCIEACTBHEM MEXAYHAPOAHO-IIPOTHBONPABHOIO AEAHMA,
obcyxaancs B CBSI3M C AEJIOM Jlazpanoa*®. Peus mina o npeanonaraemom HeobecnedeHuu
KOHCYJIbCKOI'O YBEIOMJIEHHA B HapYLICHHUE NOJIOXEHHUH cTaTbi 36 BeHCko# KOHBEHIMHU O
KOHCYJIbCKHX CHOIIEeHUsX 1963 roga. B ceoem yerBepTOoM npencrasnennu I'epmanus
CTPEMHJIACh MOJYYHTh Kak o0lHKe, TaK ¥ KOHKPETHbIE 3aBEPeHHs U rapaHTHH B OTHOLLEHUH
criocoboB obecnieuenns cobmonenus Kousenunu B 6ynymem. Coenunennsie IlITaTe
BBIIBHHYJIH apTyMEHT O TOM, 4TO NPEAOCTaBICHHE TaKUX 3aBEPEHHI WIM rapaHTHIi BHIXOAMT 33
cdepy oxsara 00s3aTenbCTB, npenycMoTpeHHbx KonseHuuei, 1 4o Cyx He KOMIETEHTEH HX
TpeboBaTh. B mo6oM ciydae, opuunanbHbIe 3aBEPEHUS U FrapaHTHH ABJIAIOTCA
HecnpeneNEHTHEIMH U He NOJDKHBI TpeboBaThes. IlpaBo I'epmannu Ha cpencTBO NMpaBoOBOi
3aUIMThl OTPAHMYHBAETCA NOJyHEHHEM H3BUHEHHS, KOTOpOe ObLIO MpeaoCTaBIeHo
Coenunensbivu [lItatamu. Kpome Toro, xakue-nmb0o 3aBepeHHs MK rapaHTHH He
NPEACTABJAIOTCA YMECTHBIMHU C YYETOM CEPbEe3HbIX MEP, KOTOpPbi€ ObLIM NPHHATHI
Coenunennsimu Illtatamu ¢ uensio obecneyeHns Toro, 4rodsl B 6yaymem denepanbibie
JOXHOCTHbIE JIMLA ¥ JOJDKHOCTHBIE JIMIA Ha YPOBHE IITATOB COOJIOAAHN NOJIOXKEHHA
Konsenuuu B 6ynymem. Ilo Bonpocy o komnereHund Cyn NOCTAHOBMIT. ..

"4TO CIOp, KACAIOIUICA Ha/IeXKALIMX CPEACTB NPaBOBOM 3AIIUTELI B CBA3M C HAPYLIEHHEM
KoHBeH1uMH, O CYLIECTBOBAHUH KOTOPOTO yTBepxAaeT I epMaHus, BbI3BaH TOJIKOBaHHEM
wim nipuMeHeHreM KoHBeHLY, a cefoBaTenbHO OTHOCHTCS K komnereHuuu Cyna. B Tex
CJIy4yasx, KOrZa CyIeCTBYEeT KOMIETEHIMA B OTHOIIEHHH CIIOPa N0 KOHKPETHOMY BOTIPOCY,
s paccMoTpeHuss CyoM CpencTB NpaBOBOH 3aLMTHI, 3aNPOLIEHHBIX OJHOX U3 CTOPOH B
CBSI3H C HapylLIeHHeM 00sa3aTeNnbCTBa, He Tpebyercs Kakoro-iubo OTAeNIbHOrO OCHOBAHHA
1JIs TOATBepXKAeHus komrnereHUH. Takum ob6pa3om, B paccMarpuBaemoM ciy4ae Cyn

HMEET KOMINIETEHLHIO B OTHOLIEHUH Y€TBEPTOro npeacrasieHus I epmaﬂuu"“s.

ITo Bomnpocy o uenecoobpaznocti Cya OTMETHI, YTO U3BHHEHHKE ObLTO Obl HENOCTATOYHBIM B
mo60M Cilydae, KOraa HHOCTPaHHbI rpaXKAaHuH ObUT "IOABEPIHYT CONEPXAHHIO MO CTpaxei B
TeueHHe JUTMTETLHOIO CPOKa HJIH NPUIOBOPEH K CYPOBbIM HaKa3zaHUAM" Oe3 Hajuexalero
KOHCYJIbCKOT'O yBeoMIeHus . OHako B cBeTe MHQOPMALIMH, TIPENCTaBIEHHOI
CoenunennbiMu IlITaTaMu OTHOCHTENBHO MeD, TIPUHATHIX C LeNbI0 obecrieuernus cobmoneHus
Kousenuun B Oyayumem, Cyn noCTaHOBHIL. ..

44 LaGrand (Germany v. United States of America), Merits, judgment of 27 June 2001.

465 Ibid,, para. 48, citing Factory at Chorzow, Jurisdiction, 1927, P.C.1.J., Series A., No. 9,
p. 22.

46 LaGrand, Merits, judgment of 27 June 2001, para. 123.
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"yro 3asBneHHoe CoenunenHbiMu [lITaTamu 06s3aTenbCTBO 06ECNEYHTD OCYIIECTBICHHE
KOHKPETHBIX Mep, IPUHATLIX C LIEbIO BBIIOIHEHMSA ero 0643aTensCTs no myHkTy 1 b)
cTaThH 36, cneMyeT pacCMaTpUBaTh B Ka4eCTBE YAOBIeTBOpsIowero npockOy I'epmanuu o
npenocTaBieHHH 001ero 3aBepeHus HCHOB’I‘OpGHPlﬂ"““.

OTHOCHTENBHO 3anpoueHHbIx ['epMaHueit KOHKpeTHBIX 3aBepeHuit Cyn orpaHUYMIICS
3asBJICHNEM O TOM, 4TO. ..

" ..ecnu Coenunennbie IITaThi, HECMOTPS Ha MX BBILIEYNOMAHYTOE 00A3aTENLCTBO. ..

He 6yyT BBIMOJHATH CBOIO 0OS3aHHOCTB 110 KOHCYJIbCKOMY YBEAOMIIEHHIO B ymiepd
uHTepecam rpaxaaH ['epmMaHuy, n3BMHEHHMA OyAET HENOCTATOYHO B CIIy4asX 3aKJIIOUEHUS
COOTBETCTBYIOLMX JIML IOA CTPaXXy Ha JJIMUTENbHbIC CPOKH HJIH OCYXKACHHS ¥ BHIHECEHHA
NPUroBOPOB, MPeAyCMaTPHBAIOILHMX CYPOBBIE Haka3aHuA. B ciy4yae Takoro ocyxaeHus u
npurosopa CoenunennbiM IlITatam Hazexano 661 NpeAOCTaBUTH BO3MOXHOCTD
MpoBeneHKs MOBTOPHOIO PACCMOTPEHHA H IEPECMOTPA OCY>KIAEHHUA U NIPUTOBOPA C YHETOM
HapyIllIeHUA NpaB, 3aKPEIICHHBIX B KonpeHunn"*®®.

Taxum 06pasom, Cy MOATBEPAHN CBOKO KOMIETEHLUHIO B OTHOUIEHHH YE€TBEPTOrO
npencrasienus ['epMaHUH ¥ NIPEACTaBUII Ha HErO OTBET B NMOCTaHOBsOMER YyacTH. OnHaKo OH
He 00CY>KAaJ NPaBOBYIO OCHOBY 3aBEPEHHMH HETMOBTOPEHHUS.

11) 3aBepenus WIH rapaHTHH HEMOBTOPEHHS MOTYT HCIIpAlIMBaTLCA uepe3 obecneyeHue
catuchakuuu (HampuMep, OTMEHA 3aKOHOAATE bCTBA, T03BOJMBLIETO COBEPIUIEHHE HAPYIIEHUA),
1 MEXJIy THMH ABYMsI TIOHATHAMH Ha NPAKTHKE CYIUECTBYET YaCTU4HOE coBnianenne*®’.
OnHako UX Jy4llle pacCMaTpHBaTh B KA4ECTBE ONHOIO M3 aCIeKTOB MPOAOIDKEHUS U
BOCCTAHOBJIEHHs [IPABOBBIX OTHOLIEHHHA, KOTOpBIE ObLIH 3aTPOHYTH HapyieHueM. B Tex
Clly4asix, KOTAa 3aBePEeHHs U FapaHTHH HEMOBTOPEHHs HCNPALIKBAIOTCA MOTEPIEBLIHM
roCyAapCTBOM, peub MAET riaBHbiM 06pa3oM 06 yCHIEHHH MPOAOIDKAIOLMXCA PABOBBIX
OTHOLIEHM{l, U1 OCHOBHOE BHMMaHue yaenserca Oynymemy, a e npomnomy. Kpome Toro, B
COOTBETCTBHHM CO CTaTheit 48 3aBepeHHe M rapaHTHH MOTYT HCTIPAIIMBATbLCA OPYTHM
rOCyAapCTBOM, TIOMHUMO MOTEPNEBLIETO.

47 Ibid, para. 124; cm. TaKoke the dispositif, para. 128 (6).

48 Ibid, para. 125. Cm. TaKoke ibid, para. 127, and the dispositif, para. 128 (7).

49 Cm. xoMMeHTapuit k cTaThe 36, MYHKT 5.
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12) Kax npasumo, 3aBepeHus NpeoCTaBIsIOTCA B YCTHOM dopme, Torna kax rapanTin
HEMOBTOPeHHs TPOYIOT HeuTo GOJNbLIErO - HANPUMED, IPHHATHS OTBETCTBEHHBIM roCyAapCTBOM
NPEBEHTUBHBIX MEP C LIENbI0 HENOMYLICHHS MOBTOPEHUA HapyleHus. YTo Kacaercs Tuna
rapaHTHi, KOTOPbIE MOIYT UCIIPALIMBATELCS, TO MEXAYHAPOAHAS NIPAKTHKA BapbHpyercs. Kak
MPaBMIIO, MOTEpIEBLIEE rOCYAaPCTBO TpeOyeT 60 rapaHTHii HENOBTOPEHUs NPOTHBONPABHOIO
nestHus 6e3 yTouHeHMs GOPMBI TaKKX rapaHTHii' ® WK B Tex Clly4asX, KOraa NpOTHBOMNpPABHOE
ACSHHE 3aTParMBACT €ro rpa/IaH, - 3aBepeHUit OTHOCHTEBHO Gostee 3¢ PeKTHBHOM 3aLUTEI
YaCTHBIX JIAL M UMyIecTBa' ', B cBA3M C nesioM Jlazparoa Cyn nocTaToOMHO Y€TKO OroBOpHI
00s3aTeNBCTBO, KOTOpOE Bo3HUKHeT 11t Coeaunennbix [lItaTos B cnyuae 6ynywero
HapyUIEHHsl, ONHAKO 106aBU, 4TO "3T0 06A3ATENBCTBO MOXKET GbITH OCYLIECTBIIEHO
pasin4HbIME criocobamu. BriGop cpeacTs nomkeH ocymecTBiATbCa CoeqMHEHHbIMH
IFratamu"*’2. OH Taxoke OTMETHJI, YTO MOCYapCTBO MOXET OBITH HE B COCTOSHUH
NPEAOCTABHTH TBEPIYIO FAPAHTHIO HEMOBTOPeHHsA' ~. BOIPOC O TOM, CMOXET JH rocyZnapcTBo
CAeNaTh 3TO HajieKauM obpasom, Gyner 3aBHCETh OT XapaKTepa COOTBETCTBYIOLIETO
00s3aTeNbCTBa.

13) B HexOTOpbIX Clyuasx noTepresLIee rocyAapcTBO MOXET IIPOCHTD OTBETCTBEHHOE
rOCyAapCTBO NMPHHATb KOHKPETHBIE MEPhI HJIH TIPEANPHHATL KOHKPETHBIE AEHCTBUA C LEbIO
HeZoMyLeHs noBTOpeHusA. Ilopoii noTepresulee rocynapcTBo NPOCTO CTPEMUTCS MOMYHHTb OT
OTBETCTBEHHOIO rOCYNapCcTBa 3aBEPEHHsA O TOM, 4TO B GyaymeM oHo Gyner yBaxath npasa
noTepnesuero rocyaapcrsa’ !, B apyrux cyuasx NOTEpIIEBIIEE NOCYAAPCTBO BHIBUTaET

0 B ciy4ae umesiuero Mecro B 1904 rony uHuunenta "Dogger Bank" Coeaunensoe

KoponescTso notpeGoBaio "rapaHTuy HEMOBTOPEHHA MOAOGHBIX HEMPHEMJIEMBIX HHIIUAEHTOB":
Martens, Nouveau Recueil, 2nd series, vol. XXXIII, p. 642. Cum. Takxe 06MeH HOTaMu MEXAy
Kuraem u Unnonesueii nocne coBepiieHHoro B Mapte 1966 rona HananeHus Ha I'enepanbHoe
kOHCynbCTBO Kuras B [hkakapre, B xone KOTOPOro 3aMeCTHTelb MUHHCTPa HHOCTPAHHbIX A€
Kuras norpebosas rapaHTuu TOro, 4TO TakMe HHUMAEGHTHI He GYAYT IOBTOPATLCA B 6ynywem:
R.G.D.LP, vol. 70 (1966), p. 1013.

T Takue 3aBepeHHUs ObUIH NpeNoCcTaBIeHbl B CBA3H ¢ MHLMAeHTOM "Doane" B 1886 rony
Moore, Digest, vol. VI, pp. 345-346.

2 LaGrand, Merits, judgment of 27 June 2001, para. 125.

43 Ibid., para. 124.
¥4 Cwm., nanpumep, neno 1901 rona, B cBs3H ¢ KOTOpEIM OTTOMAHCKAR MMIIEpHs
NPEAOCTaBUIIa ODHULINATBHBIE 3aBEPEHHS B TOM, YTO OTHBbIHE GPUTAHCKME, ABCTPHIICKHE 1
¢bpanuysckue nourossie ciyx6et 6ynyT cBOGORHO AEHCTBOBATH Ha ee Teppuropun: RG.D.LP,
vol. 8 (1901), p. 777, at pp. 788, 792.
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TpeGOoBaHuE O TOM, YTOGHI GELTH OTHAHBI KOHKPETHBIE PACTIOPSKEHUs' MK M36paHO Apyroe
KOHKpeTHOe noBenenue’ °. OIHAKO 3aBEPEHHA U FaPAHTHH HENOBTOPEHHS HE BCETAa ABJIAIOTCA
YMECTHBIMH, AK€ €CIM OHU MCTIPAIIMBAOTCA. MHOroe 3aBHCHT OT OOCTOATENBCTB
KOHKPETHOTO CiTy4asi, BKJIIO4as Xapakrep 00s3aTenbcTBa U HapymeHus. Ckopee
HCKJIIOYUTENBHBIN XapaKTep 3THX MEp NOAYEPKUBAETCS CIOBaMH "€ClIH TOro TpedyloT
obcrosTenscTBa", pUrypupyronue B KoHue myHkra b). OOsA3aHHOCTE OTBETCTBEHHOIO
rocyIapcTBa B OTHOLIEHHH IPEIOCTaBIIEHHs 3aBEPEHUH ¥ rapaHTHil HENOBTOPEHHUA
copmynupoBana 1OCTaTOUHO rH6KO, YTOOB! U36€XKATh NPEABABIEHUS YPE3MEPHBIX WITH
U30BITOYHBIX NPETEH3UH, KOTOPBIE COMPOBOXKIAIH HEKOTOPBIE NMPOCHObI O PeXOCTaBIEHHH
rocynapcTBaMH 3aBEPEHHUH U rapaHTH# B NPOLLJIOM.

Crarbsa 31
Bo3mewmenne

1.  OrtBeTcTBEHHOE rocynapcTBO 00A32HO NPENOCTABHUTH MOJHOE BO3MEILEHUE Bpeaa,
IPHYHHEHHOTO MEXAYHapOAHO-IIPOTHBONPABHBIM NESAHHEM.

2. Bpen Bxnouaer moboii yiep06, MaTepHalIbHbIi WM MOPAJIbHBIN, HAHECEHHBIH
MEXIYHapOAHO-NPOTHBONMPABHBIM AETHHEM rOCYAapCTBa.

KommenTtapmii

1)  OO6s3aTenscTBO, Kacarouieecs NpeaOCTaBIEH s MIOJIHOTO BO3MELLEHHS, ABJIAETCS BTOPbIM
00s13aTeNLCTBOM OTBETCTBEHHOTO FOCYJAPCTBA MOCHIE COBEPIIEHHA MEXIYHAPOIHO-
HIPOTHBONPABHOTO AestHUA., OOMuii MPUHLIMIT MOCNEACTBUI COBEPIIEHHS MEXIYHAPOIHO-

415 Cwm., HanpuMep, MHLMAEHTSL, cBs3aHHsble ¢ "TepuoroM” u "BynnecpaTom", nByms
b i 2

repMaHCKHMH KOpabyisAiMH, 3aXBa4eHHBIMM OPUTaHCKMMH BOEHHO-MOPCKHMM CHJIaMH B Jiekabpe
1899 roma u sinBape 1990 rona Bo Bpems aHro-0ypCKoii BOiHbI, B CBA3M C KOTOPbIMH I epMaHus
obparuna BHMMaHue BennkoOpuranuu Ha "HEOOXOOMMOCTb H3JaHKUA PACIOPAKEHHIA
KOMaHAYIOIHUM OpUTaHCKUMH BOEHHO-MOPCKHMH CHJIaMH He YHHHUTD MPENSTCTBHIA TOProBbIM
cynaMm 'epmaHuu B paiioHax, He OTHOCAIMXCA K TeaTpy OoeBbix aeiicTBuii": Martens, Nouveau
Recueil, 2nd series, vol. XXIX, p. 456, 486.

4% Ilpu paccmorpenun aena "Trail Smelter" ap6uTpaxHbIii TpuGyHaN OTrOBOPHIJI MEPHI,
KOTOpbIe AOJDKHBI ObITh NpuHATHI "Trail Smelter", Bximroyas Mepsbi, HanpaBieHHbIE HA
"MpenoTBpalieHle JaNbHEAIIMX 3HaYUTENbHbIX nocaencrsuii B Coennnennbix IIraTax":
Trail Smelter (United States of America/Canada). UN RIAA, vol. 111, p. 1905 (1938, 1941),

p. 1934. ITpocbObl, kacaiomuecs H3MEHEHHUs MIIM OTMEHBI 3aKOHOAATENbCTBA, 3a4aCTYIO
NPEACTaBIAIOTCA MEKAYHAPOAHBIMHU opraHaMu. Cwm., Hanpumep, peweHus Komurera no
npasam yenoseka: Joppec Pamupec npomue Ypyzean, pewenue ot 23 urons 1980 rona,
nyHkr 19, A/35/40, ctp. 178; Jlanca npomue Ypyzean, pewenne ot 3 anpens 1980 roga, Tam
xe, cTp. 169, nyukr 17, [Jepmum bapbamo npomue Ypyz6an, pemienue ot 21 oktabps

1982 rona, A/38/40, ctp. 166, myukr 11.
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NPOTHBONPABHOIO AestHuA Obl1 u3noxeH IlocrosHHoit nanaroit MexayHapoauoro Ipasocynus
B CBS3H C AeJIOM 0 ghabpuxe 8 Xoxcyse:

"IIpMHLMIIOM MEXTYHapOAHOTO NpaBa ABJIAETCA TO, YTO HapylieHue 00A3aTeNbCTBa
ByIeueT 3a coboii 06a3aTenscTBO obecneynTs BO3MeleHHe B anekBaTHOM dopme. B cBsszu
C 3THM BO3MELLEHHe AB/AETCA HEOOXOAMMBIM NONOJHEHHEM K HETIPUMEHEHHIO
KOHBEHLIMH, U B CaMO# KOHBEHLIMH HeT HHKaKOH HeOOXOOMMOCTH YKa3biBaTh Ha 3TO.
PasHornacus OTHOCHMTENLHO BO3MELIEHHSA, KOTOPOE MOXKET IIPUYUTATHCA 110 NPHYHHE
HEMPHUMEHEHHUA KOHBEHLIMH, BCJICACTBHE 3TOr0 ABJIAIOTCSA PAa3HOINIACHAMM, CBA3aHHBIMH C

ee npnMeHeHneM“m.

B 370 BBIIEPKKE, KOTOPas HEOAHOKPATHO LIMTHPOBANACH M NpUMeHsacs’ ®, Cya MCIIONB30BAT
TepMuH "Bo3MelleHue" B ero camom obuem nounmanuu. OH otBepr posox [Tonbiy 0 TOM, 4TO
IOPHCAMKLIMOHHBIE NOJHOMOYHSA Ha TOJIKOBAHHE U IIPHMEHEHNE JOroBOpa He BIEKYT 3a CO00ii
FOPHUCIMKIMOHHBIX NOJHOMOYMI Ha pa3peLleHHe CIIOPOB B OTHOIIEHUH QOPMBI U pa3Mepa
npuumTaromerocs so3memenus. Ha Tom atane cniopa I'epmanus yxe Gonee He noGuBanachk
Bo3BpauieHus ¢pabpuky, 0 KOTOPOH HIIa peyb, WK HMYLIECTBA, U3BATOIO C HEe, B NOJIb3Y
CBOErO rpaXkAaHHHA.

2) Ha nocnenyomeM 3tane Toro xe aena Cyn nanee koHKpeTH3Hposai B 6onee
pa3sBEepPHYTOM BHIE COnepkaHue obs3arenscTsa 0 BosmeneHuy. OH ykasa:

"OCHOBHO# NPUHLNN, COAEPKALIUICA B CAMOM NOHATHH POTHBOIIPABHOTO JEAHUS -
NPHHIHM, KOTOPbIH, KaK MPEACTABNAETCS, YCTAHOBIEH MEXAYHapOAHOH MPAKTHKOM H, B
YaCTHOCTH, PELIEHHAMH apOUTPaXKHBIX CYAOB, - COCTOMT B TOM, YTO BO3MELIEHHE AOJDKHO,
HaCKOJIbKO 3TO BO3MO>KHO, JINKBHIUPOBATh BCE MOCJIEACTBHS NPOTHBOIPABHOIO JEAHHUSA U
BOCCTaHOBHTb CHTYALIHIO, KOTOPas, 10 BCeil BEPOATHOCTH, CYlIeCTBOBaNa Obl, eciiu Obl 3TO
nesHue He ObLno coBeplieHO. PecTuTynus HaTYpO# MM, €Cii 3TO HEBO3MOXKHO, BHIILIaTa
CYMMBI, COOTBETCTBYIOLIEH pa3Mepy PECTUTYLIMH B HaType, Ha3Hauy€HHE, €CIIH €CTh
HeOOXOAMMOCTb, KOMITEHCALIMH 32 IIOHECEHHBIH YObITOK, KOTOPBIH He NMOKpBIBAJICA OBl
PECTUTYLMEN B HATYPE WM NPOU3BOAHMON BMECTO Hee BBIILIATOM, - TAKOBbI PUHLIMIIBI,

477 Factory at Chorzow, Jurisdiction, 1927, P.C.IJ., Series A, No. 9, p. 21.

478 Cp. ccriiky MexayHapogHOro CyAa Ha 3TO PELIEHHE B CBA3M C PACCMOTPEHHEM fela

LaGrand (Germany v. United States of America), Merits, judgment of 27 June 2001, para. 48.
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KOTOpbI€ IOJDKHBI HCIIOJIb30BAThCA JUIA ONPENENIeHHA pa3Mepa KOMIIEHCALIHH,
mpUuMTaIoEHics 3a AEHHE, IPOTHBOPEYALIee MEXAYHAPOXHOMY npaBy"*”.

B nepsom npennoxenuu Cyn nan obiiee onpeneneHne BO3MELEHNA, TOAYEPKHYB, YTO €ro
YHKUMS COCTOMT B BOCCTRHOBJIEHMM CHTYALIHH, TIOPOXIEHHON HapymerneM*™. Bo BTOpPOM
MPEeaNOXEHHH OH PACCMAaTPHBAET aCMEKT BO3MELIEHHS, OXBaThIBaeMbIH "KOMITeHcaLuei"” 3a
NPOTHBONPABHOE NESHME, T.€. PECTHTYLIHIO MJIH €€ Pa3Mep, & TaKXKe KOMITIEHCALUIO YOBITKOB,
ITOHECEHHDIX B pe3yJIbTaTe MPOTHBONPABHOIO JEAHMS.

3)  OG6s3arenscTBO, BO3/araeMoe Ha OTBETCTBEHHOE FOCYAAPCTBO CTaTheil 3 1, 3akmoyaercs B
NPEAOCTAaBIEHHH "MOJTHOTO BO3MelleHus", nooOHO TOMy, KaK 3TO MMEJIO MECTO B CBS3H C
aenoM o gpabpuxe 6 Xooicyee. JIpyruMH ClOBaMH, OTBETCTBEHHOE rOCYAaPCTBO AOIKHO
CTPEMHTBCS JIMKBUAMPOBATh BCE MOCJIEACTBHA MPOTHBONPABHOIO JEAHHUS U BOCCTAHOBHUTD
CHTYalHIO, KOTOpas, No BCeH BEPOATHOCTH, CYLIECTBOBANA Obl, €CiiM Obl 3T0 AesiHUE He ObLIO
cosepureno"*® mocpencTBoM HCnoIBE30BAHMA ONHOM MM HECKOIBKHX ¢opm Bo3MeLIeHNS, O

KOTOpbIX roBoputcs B ruase Il HacTosweit YacTu.

4)  O6wee 06s43aTENBCTBO MO BO3MELIEHHIO CHOPMYITHPOBAHO B CTaThe 31 B KayecTse
NPAMOTO CIEACTBHA OTBETCTBEHHOCTH rOCYyIapCTBa, T.€. CKOpee B Ka4ecTBe 00sa3aTenbCTBa
OTBETCTBEHHOIO rOCYAapCTBa, BO3HMKAIOIIETO B pe3y/IbTaTe HAPYLIEHUS, a HE NpaBa
NOTEPNEBLIEro roCyAapCTBa MM rocyapcTs. 31a GOPMYIHPOBKA NMO3BOJAeT H3beraThb
TPYAHOCTEM, KOTOPbI€ MOTYT BO3HHKATb B TOM CJIy4ae, KOraa OQHO M TO e 00s3aTesIbCTBO
CYLUECTBYET OAHOBPEMEHHO B OTHOLIEHWH HECKONIbKMX, MHOTHX MIIH BCEX NOCYAApPCTB, JIMIIb
HEKOTOPbIE U3 KOTOPBIX OKa3bIBAIOTCS Hanbouee 3aTpOHYThIMU HapywieHneM. OaHako
COBEPLIEHHO OTAENBHO OT BOMPOCOB, BO3HHKAIOLINX B TOM ClTy4ae, Koraa 6oJiee ueM oqHO
rocynapcTBO HMEET TPABO CCHUIATHCA HA OTBETCTBEHHOCTb 2, obliee 0BX3aTENLCTEO MO
BO3MELLEHHIO BO3HUKAET aBTOMATHYECKH TIOC/IE COBEPLIEHUS MEXIyHAPOAHO-IIPOTHBONPABHOIO
AesAHUsA U B KA4€CTBE TAKOBOTO HE 3aBMCHT OT TpeOOBaHUsA WM MPOTecTa Moboro rocyaapcrsa,
HECMOTPS Ha TO, YTO $OopMa, B KOTOPO# HOJDKHO MPEACTABIATHCH BO3MEIIEHHE B KOHKPETHBIX
06CTOATENLCTBAX, MOXKET 3aBHCETh OT OTBETA NMOTEPIEBLIErO NOCYAAPCTBA HIIH rOCYAapCTB.

479 Factory at Chorzow, Merits, 1928, P.C.1.J., Series A, No. 17, p. 47.
0 Cp. II-M. Jomon, "Le fait générateur de la responsabilité internationale des Etats",
Recueil des cours, vol. 188 (1984-V), p. 9, at p. 94, xoTOpbIil ynoTpebser TepMUH
"restauration”.

481 Factory in Chorzow, Merits, 1928, P.C.1.J., Series A, No. 17, p. 47.
42 B otHOmenuu roCyZapcTB, HMEIOIIMX NPABO CChIIATLCA Ha OTBETCTBEHHOCTb,
CM. craTbd 42 1 48 ¥ KOMMEHTapHH. B OTHOIIEHHM CHTyalLliH, B KOTOPOii CyLIECTBYET
HECKOJIbKO MOTEPIIEBIINX rOCYAAPCTB, CM. CTaThiO 46 U KOMMEHTAPHIA.
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5)  O6sa3arenbCTBO OTBETCTBEHHOTO MOCYAAPCTBa M0 NMPEJOCTABIEHHIO MOJHOTO BO3MELIEHHS
CBSI3aHO C "BpENOM, HAHECEHHBIM MEXIYHAPOIHO-IIPOTUBONPABHEIM AesiHueM". [Tonstue
"Bpen", onpeneneHue KOTOPOrO COAEPKUTCS B IYHKTE 2, CIEAYET OHMMATh KAK OXBaThIBAOLIEE
moGo#i yuep0, HaHeceHHbIi JaHHBIM AesHHeM. B uacTHocTH, cornacHo myHkTy 2, "Bpen”
BKJIOYAET J000# MaTepHalbHbIi HIM MOPaNbHbIii yiep6, HaHeCeHHbIH fesHHEM. JTa
¢dopmynupoBka 3anyMaHa Kak OHOBPEMEHHO BKIIOYAOLIAs, OXBATHIBAIOLIAA LIMPOKO
NOHHMMAaEeMBIil MaTepHaIbHbIA 1 MOPAJIbHBI ymep6, 1 OrpaHUYHUTE/IbHASN, HCKITIOYAIOIas TOJIBKO
abcrpakTHeIe 3a60ThI MM 06LIHE HHTEPECH! TOCYAAPCTBA, B UHAMBUAYATIbHOM MOPSAAKE

He 3aTParMBaeMOro NaHHLIM HapylIeHHeM . "Marepuanbrbnii" ymep6 kacaercs yuep6a,
HaHECEHHOr0 UMYLIECTBY MJIM APYTUM MHTEPEcaM roCyapcTsa HilH €ro rpakaaH, KOTOpbIi
JIETKO OTPENEAETCSA B NEHEXKHOM HCUMCIEHUH. "MopanbHelil" yiepb oxXBaThIBaeT 34€Ch TaKHE
NOHATHSA, KaK 60Jb U CTpafaHus noxeit, noTepio OGMM3KUX UM TMYHOE OCKOPOJIEHHE, CBA3AHHOE
C BTOP>KE€HHEM B JKHJIMILE MM BMEIIATENbCTBOM B IMYHYIO XKU3Hb, BOMpockl, kacaromuecs
BO3MellEeHuA 3a Takue opmsl yuiepba, Gonee noapodHO paccmarpusaroTces B riaase I1
Hacrosmeii Yactu*™,

6)  Bonpoc o ToM, ABJAETCA IH HAHECEHHe yiiepOa 3anIaeMOMy HHTEpECY HEOOXOMHMBIM
37IEMEHTOM MEXIYHapOAHO-IPOTHBONPABHOTO JesHMs, yike obcysxnanca’®. Kak npasuio,
Takoro TpeSOBaHMsA He CYIIECTBYET; CKOpee, STOT BONPOC ONpENENAeTCs COOTBETCTBYIOMIEH
NepBUYHOM HOPMOH. B HEKOTOPBIX Cilyyasx CyLIECTBO HECIIPABEATHBOCTH COCTOMUT B
npuuMHEHHH paxTuyeckoro ymepba ApyroMy rocyaapcrsy. B HEeKOTOpBIX CllydasiX OCHOBHOE
3Ha4Y€HHE MMEET HENPUHATHE HEOOXONMMBIX Mep NPENOCTOPOKHOCTH C LENbIO NPEAOTBPAILECHHUS
NpUYMHEHHs yiepba, naxe eCliM BIOCNEACTBUM HUKAKOM yimeps npuurHeH He Obit. B apyrux
CNy4asXx pedb HAET O MPAMOM 00A3aTENLCTBE 110 NPHHATHIO KOHKPETHOM MEpbI, HAIIPUMED MO
BKJIIOYEHHIO €AMHOOOPa3HbIX NPaBHI BO BHYTPHIOCYAAPCTBEHHOE NPaBo. B KakmoM
KOHKPETHOM CiTy4yae Mepbl, KOTOpbIe HEOOXOAMMO NPUHATH, ONPEAENAIOTCH NEPBUYHBIM

4 Xors B MHIMBHIYAIEHOM MOPS/IKE H HE OHECLIHE yinep6a, Takue rocyIapcTBa MOTYT
MMETDb TIPaBO NPU3BIBATL K OTBETCTBEHHOCTH B OTHOLIEHWH HapyLIEHHH HEKOTOPBIX KATEropHii
ob6s3aTenbCcTB B OOLIMX HHTEpECax COracHo crathe 48. OOy MHGOPMALKIO N0 MOHATHAM
"Bpen” u "ymep6" cm. B. Bollecker-Stern, Le préjudice dans le théorie de la responsibilité
internationale (Paris, Pédone, 1973); B. Graefrath, "Responsibility and damage caused:
relations between responsibility and damages", Recueil des cours, vol. 185 (1984-II), p. 95;

A. Tanzi, "Is Damage a Distinct Condition for the Existence of an Internationally Wrongful
Act?", in M. Spinedi & B. Simma (eds), United Nations Codification of State Responsibility
(New York, Oceana, 1987), p. 1, 1. Brownlie, System of the Law of Nations: State
Responsibility (Part I) (Oxford, Clarendon Press, 1983), pp. 53-88.

484 CMm., B 4aCTHOCTH, CTaThiO 36 ¥ KOMMEHTAPHIA.

45 Cm. koMMenTapuii k cTaTbe 2, yHKT 9.
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obszarenscTeoM. ITosTomy craTest 12 onpenenser HapyleHHe MEXIYHapPOAHOTO 0053aTeNbLCTBA
B Ka4yecTBe HecoOmoneHns 00A3aTebCTBa.

7) U3 BbIIECKA3aHHOTO CIEAYET, YTO, MOMHMO JOOBIX TpeBOBaHMUI, 3aKpeNIeHHbIX
COOTBETCTBYIOLIMM NEPBUYHBIM 00A3aTENBLCTBOM, HE CYIECTBYET HUKAKOro obuiero TpeboBaHus
O TOM, YTO rOCyAapCTBO NOJDKHO MOHECTH MaTEPHANbHBIN yIneps uiu Bpea, Mpexae 4eM OHO
CMO>KeT TpeGOBaTh NPeNOCTaBICHHA BO3MEILEHHUS 338 COBEPLIEHHOE HapyiueHue. Hannune
dakTHueCKH NpHUMHEHHOTO yuiep6a Gyner HMETh BaxkHOE 3HaYEHHE ISt OTpeneneHus GOPMeI 1
pa3mepa Bo3meweHnsi. OnHaxo Hukakoro obuero TpeboBaHHs O CYLIECTBOBAHMH
MaTepuabHOro ymepda Uy Bpena, Ast Toro YTo6bl FOCYAapCTBO UMENIO MPaBo
XOZAAaTaiCTBOBATh O NPENOCTABIEHHH TOM MW HHOM (OPMBI BO3MELIEHHS, HE CYLIECTBYET.

B xone apbutpasxcsoro pasbuparenpcrsa no neny "Petinéoy Yoppuop" nepsoHadanbHO
BBIABHMIaJICsi apIryMEHT O TOM, YTO "B TEOPHH MEXIYHAPOAHOM OTBETCTBEHHOCTH HAJIMYMeE
yiep6a siBsieTcss HeOOXOMUMBIM YCIIOBHEM, CO3AAIOLIMM OCHOBY ISl MATEPHANILHOMN
OTBETCTBEHHOCTH 32 NMPENOCTaB/IEHHE BO3MELICHHUSA", OMHAKO BIIOCJIEACTBHU CTOPOHBI
COTJIaCHJICh C T€M, YTO. ..

"BCIIEACTBHE HE3aKOHHBIX AEHCTBUI IPOTHB HEMATEPHAIBHBIX HHTEPECOB, HANPUMED
HEeACTBHIA, 3aTParMBalOLIKMX Y€CTh, JOCTOMHCTBO WITH NPECTIK FOCYAAPCTBa, y
NOTEPNEBLIEro roCyaapCcTpa NOABIAECTCA NPaBO Ha NMOJy4YeHHE aA€KBaTHOTO BO3MEIIEHMUS,
AaXke eCly 9TH NeHCTBHA He MOBJIEKIIH 32 cOO0M NEHEKHbIX UM MAaTEPHANIbHLIX YOBITKOB
U1 rocyRapcTea-ucrua” .

Tpubynan nocraHoBui, 4TO coBepieHHoe DpaHLKeil HApyIleHHe "BbI3BAJIO HETOJOBAHHE U
BO3MyLIeHHE obmecTBenHocTH B HoBO# 3enanauu U MPHUYMHKIO HOBEIH, JONOMHUTENbHBIIH
HEMAaTEPHANLHbIA yep6... MOPaILHOTO, NOJIHTHYECKOrO M NPaBOBOrO XapaKTepa, ABUBIIMiiCS
pe3ynbTaToM OCKOpONIeHHs JOCTOMHCTBA U NpecTika He Tobko HoBoit 3enanamu kak TakoBO#,
HO H €€ BbICIIMX CyAeOHbBIX ¥ HCMIOJHHTENLHBIX OPraHoB BracTi"*®’ .

8) B Tex cmyuasx, xoraa 1Ba rocyaapcTBa JOrOBOPHIIMCH H3GPATh ONpeaeIeHHOE [OBEAEHHS,
HecoOMoIeHHe OHUM M3 TOCYNIapCTB B3ATOrO Ha cebst 00s3aTeNnbeTBa HEM3BEXHO 3aTparuBaer
Apyroe. Hapymenue B3aT0oro o6emanus COOTBETCTBYIOWNM 00pa3oM 3aTparuBaeT IpaBo
APYroro rocyAapcTsa pacCYMTHIBATD Ha BBITIONHEHHE 00s3aTenbcrBa. [IpuMeHeHKe Ha 3TOM
3Tarne BTOPUYHbIX HOPM, KaCAIOIIHMXCs OTBETCTBEHHOCTH OCYAApCTB, COTJIACHO KOTOPHIM
HHMKaKOM OTBETCTBEHHOCTH HE BO3HHKAET M0 MPHUYMHE OTCYTCTBHS MOANAIOLIErocs OLEHKEe
yuwep6a unu Bpena, 6bu10 651 HeONpaBAaHHBLIM. EciM CTOPOHBI X0TeNH Obl IPUAEPKUBATHCS

486 Rainbow Warrior (New Zealand/France), UN RIAA, vol. XX, p. 217 (1990), at p. 267,
para. 109.

87 Ibid. at p. 267, para. 110.
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Takoi GOpMYITMPOBKH paccMaTpHBaeMOro o0A3aTeNbCTBa, OHH MOTIIH Obl 3TO CAENATD.

Bo MHOrux ciy4asix yumep6, KOTOpbIi MOXET BO3HUKaTh BCIEACTBHE HapylleHHus (HanpuMep:
yuiep6 mns ppiGHOrO NMpoMsbiciia, 06ycIoBeHHbIi ppIOHOM 0Bl BO BpeMs 3aKPBITOrO CE30Ha,
yuep6 okpyxarouieii cpene BCIEICTBHE BLIOPOCOB, MPEBbILIAIOIIMX YCTAHOBIIEHHBIH Npenen,
3a00p BOIbI M3 PEKH CBBILIE pa3pelieHHOro 06beMa), MoKeT ObITh OTAANIEHHBIM, BO3MOXHBIM
WM HeTOYHBIM. TeM He MeHee rocyaapcTBa MoryT 6parthb Ha cebst 6e30roBopouHbIe
06s3aTeNnbCTBa, Cpasy XKe BCTYNAKOLIKE B CHITY, JUIA 3allUThl CBOMX JOJTOCPOYHBIX HHTEPECOB B
takux obnacrsx. IToatoMy B ctaree 31 moHsATHE "Bpen" onpenensiercs ¢ NOMOIILbIO
BCEOXBaTbIBaOILEH HOPMYIHPOBKHY, MPENNONaraoLlei, YTo onpeaeaeHHe KOHKPETHLIX Mep,
KOTOpbIe TPeOYIOTCA B KOXKAOM ciy4ae, OyneT oCcyLeCTBIATLCS HA OCHOBE NEPBHYHBIX
00s3aTeNnbCTB.

9) B nyHkTe 2 3aTparuBaercs ele OAXH BONPOC, 8 MMEHHO BOMPOC O Kay3albHOM CBA3H
MEXAY MEXIYHapOAHO-IIPOTHBOMPABHBIM JIefHHEM U BpeoM. O643aTeNbCTBO B OTHOLIEHHH
NPEeROCTABIEHHUS NOJTHOTO BO3MEIEHHs KacaeTCs JIHLIb "BPea.., HAHECEHHOTO MEXAYHapOAHO-
IPOTHBONPABHBIM J€sIHHEM rocyzapcTsa”. 1ienb 3TOro BhIpaXKEHHA 3aKIIO4YAETCs B
pa3bACHEHMH TOTO, YTO 0OBEKTOM BO3MeELLEHHMA B 001EM M1aHe ABJIAETCA BPENl, BOSHUKIIMHA B
PEe3yNBLTaTE COBEPLIEHUS POTUBONPABHOTO AESHHA U OTHOCALUMICA K HEMY, a He Kakue-iHbo
ApYrue MOCIEACTBHUA, BBITEKAIOIIHE U3 COBEPLICHHA MEXIYHAPOIHO-NIPOTHBONPABHOIO AEAHHUS.

10) OrtHeceHue ywep6a wix yObITKOB Ha CYET NIPOTUBONPABHOIO AEAHHA ABIISAETCS B
NPHHLKIE NPABOBBIM, 3 HE MPOCTO XPOHOJIOTHYECKHM MM Kay3albHbIM NPOLIECCOM.

JInsl ONKUCaHUA CBA3H, KOTOPAs AOJDKHA CYLLECTBOBATh MEXIY NPOTHBONPABHBIM JESHHEM H
BPEIOM /151 BOSHMKHOBEHHUsA 00513aTeNIbCTBA 1O BO3MEILECHHUIO, YNOTPEONAIOTCA pasnudHLIe
TepmuHbl. K npuMepy, MOXHO COCNAaThCs Ha YOLITKH, "KOTOPLIE MOTYT ObITh OTHECEHBI [Ha CYET
"488 1inn Ha yiep6,

KOTOpblﬁ ABJISAETCS "CIKIIKOM KOCBE€HHbBIM, OTAAJIEHHBIM U HETOUYHBIM, IJIA TOIO 4yTOOBI €10
w489

TPOTHBOIPABHOTO JEAHMSA| B KA4ECTBE HEMOCPEACTBEHHO! NPHYMHBI

MO>KHO OBIIIO OLIEHHTR"" ", MJIM Ha M0ObIe MpsMbIe NoTepH, yiuepb, Bxioyas yuwepo

OKpY>Karollei Cpefe ¥ UCTOLIEHHE NPHPOAHBIX PECYPCOB, WM BPEN, IPUYHHEHHBbIH

488 Cwm. United States-Germany Mixed Claims Commission, Administrative Decision No. 1I,
UN RIAA, vol. VII, p. 23 (1923), at p. 30. Cm. Takxe Dix, ibid., vol. IX, p. 119 (1902), at p. 121,
a Taxoke 3asBreHne KaHansl ¢ H3J105)KEHHEM HCKa MOCIIE pacrana COBETCKOro CITyTHHKA

"KocMoc 954" ¢ sepHO# ycTaHOBKO# Hazl ee Tepputopueii B 1978 rony: 1.L.M., vol. 18 (1979),
p. 907, para. 23.

49 Cwm. the Trail Smelter arbitration, UN RIAA, vol. III, p. 1905 (1938, 1941), at p. 1931.

Cwm. Takxe A. Hauriou, "Les dommages indirects dans les arbitrages internationaux", R.G.D.LP.,
vol. 31 (1924), p. 209, koTOpHI# CChUTaETCA Ha apOUTpaXKHOE pa3bupaTeaLCTBO N0 ASTY
"Anabama” xaxk Ha HauboJiee APKUIf NpUMEp NPHUMEHEHHUSA NMPaBHJIA, HCKITIOYAIOILEro

AL

"kocBeHHbIH" yiepo.
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MHOCTPaHHBIM NPAaBUTENbCTBAM, PU3NYECKHM H IOPUAHYECKHM JHMLAM B pe3ynbrare”
NpOTHBONPaBHOTO AesHusA' *. Taxum o6pasom, "(akTuyeckas" Kay3arbHOCTb ABIAETCS
HEOOXOMMMBIM, HO HEIOCTATOYHBIM YCJIOBHMEM I Bo3MelIeHus. Meercs emme OnuH 31IEMEHT,
CBAI3aHHBIH C UCKJIOUEHHEM TAKOrO BpeZa, KOTOpbIii CIMIIKOM "yaaneH" uiau "onocpenosaH",
4TOOBI OBITH IPEAMETOM BO3MELIEHHA. B HEKOTOPBIX CIIy4asX MOXET MCIIOJIb30BaThCs
KpHUTEpHii "Henocpenmnenﬂocru"”l, B APYrHUX - "npenc1(3.3yemoc1‘m"492 mnu "6ansocTu
OnHako MOTYT UMETh 3HaYeHHe U Apyrue $akTopbl: Hanpumep, ObLT 1M paccMaTpUBacMBbIH
yiep6 npeaHaMepeHHO NMPUYMHEH rOCyAapCTBEHHbIMH OpPraHaMu WM 6bL JIH yinep6 npuuMHeH
B paMKax cdeprl 0XBaTa HapyIIEHHOH HOPMBI C YYETOM Liesiel 3TOMH Hopmel*. Jlpyrumu
cnoBaMu, TpeGOBaHHE O HAMHYKMHU Kay3aIbHOH CBA3M HEOOA3aTENBHO ABJAETCA ORWHAKOBBIM
NPUMEHHTENBLHO K KOKIOMY HapyLIEHHIO MEXIYyHapORHOro o6s3aTenbCcTaa.

B MeXAyHapOAHOM, KaK U B HALMOHAIIBHOM, NIPaBe BOIPOC YAAJICHHOCTH yilepba "He sBisercs
YaCTbIO MPaBa, KOTOPYIO MOXHO Y/OBJIETBOPHTENBHO YPETyIHPOBATD ITyTEM H3bICKAHHUA ONHOH

nd93

490 pesomonus 687 (1991) Cosera Besomacnocty, myskr 16. Drta pesomouus 6bu1a npuHsTa
Ha OCHOBaHuH ryasbl VII, 0AHaKO OHa HaleJieHa Ha TO, YTOObI OTPa3HTh OTBETCTBEHHOCTD
Hpaka "no MeXAyHapOJHOMY IpaBy... B PE3yNbTaTe HE3AKOHHOIO BTOpxeHHA Mpaka u
oxkynauuu uMm Kyseiita". Komnencaunonsas komuccus Opranuzaunu O6venunennsix Haumi
n CoBeT ynpassiomux BoipaboTany HEKOTOPHIE PyKOBOASALIME MOJNOXKEHHA OTHOCHTENBHO
TOJNIKOBaHHA TPeOOBaHHii B OTHOLIEHHH HEMOCPEACTBEHHOCTH M Kay3aJIbHOCTH IO ITYHKTY 16.
Cwm., nanpumep, Claims Against Iraq (Category "B” Claims), Report of 14 April 1994
(S/AC.26/1994/1), reproduced in .L.R., vol. 109, p. 127; approved by Governing Council
Decision 20, 26 May 1994 (S/AC.26/Dec.20), reproduced in I.L.R,, vol. 109, p. 622; Well
Blowout Control Claim, Report of 15 November 1996 (S/AC.26/1996/5), reproduced in .L.R,
vol. 109, p. 480, at pp. 506-511, paras. 66-86; approved by Governing Council Decision 40,

17 December 1996 (S/AC.26/Dec.40), reproduced in I.L.R., vol. 109, p. 669.

¥ Kak B pesomouun 687 (1991) Cosera BesonacHocTH, myHkT 16.

42 Cwm., nanpumep, neno "Naulilaa" (Omeemcmeennocms I'epmanuu 3a ywep6, npusunennoii
6 nopmyzanscxux kononusnx na oze Agppuxu) (Portugal v. Germany), UN RIAA, vol. 11, p. 1011
(1928), at p. 1031.

493 Nlns cpaBHMTEILHOrO aHANN3a BOMPOCOB KAy3albHOCTH M YHAJIEHHOCTH CM., K IPUMEPY,
H.L.A. Hart & A M. Honoré, Causation in the Law (2nd edn) (Oxford, Clarendon Press, 1985);
A M. Honoré, "Causation and Remoteness of Damage", (A. Tunc, ed.) in International
Encyclopedia of Comparative Law, vol. X1, Part 1, chap. VII, p. 156; K. Zwiegert and H. Kétz,
Introduction to Comparative Law (3rd ed) (trans. J.A. Weir) (Oxford, Clarendon Press, 1998),
pp. 601-627 (esp. p. 609ff.); B.S. Markesinis, The German Law of Obligations. Volume II.

The Law of Torts: A Comparative Introduction (Oxford, Clarendon Press, 3rd ed., 1997),

pp. 95-108, cO MHOrMMH CCbUIKAMH Ha JIUTEPATYDY.

494 Cwm., nanpumep, pemenne TpubyHana 1is paccMOTpenus npetensuii Upana u
Coenunennbix IlItaros no neny Islamic Republic of Iran v. United States of America, Cases
Nos. A15(1V) and A24, Award No. 590-A15(IV)/A24-FT, 28 December 1998.
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cnosecHoit popmynsr"**®. Konuenuus nocratounoit Kay3aJIbHOM CBSA3M, KOTOpas He ABJIAETCA
CIIHMLIKOM OTAAJIEHHOM, BOMIoweHa B 06uwem TpeGoBanuu cTathi 31 0 ToM, 4To ymepb gomkeH
SIBJIATHCSA CJIEACTBHEM MPOTHBONPABHOIO AEAHHA, OMHAKO 6e3 nobaBieHus Kakoii-nubo
KOHKPETHOH orpaHu4MBaioiei ppasoi.

11) Eime onuH 3nmeMeHT, CKa3bIBAIOLIMICA Ha cepe OXBaTa BO3MELIEHUSA, CBA3aH C BOIIPOCOM
o cmsrdeHuu ymep6ba. Kak oxwunaercs, naxe B MOMHO# Mepe Ge3BHHHAs KepTBa
NPOTUBONPABHOIO MOBEAEHUS NO/DKHA IeHCTBOBATh Pa3syMHO, KOra eif HaHeceH BpeA. XOTs B
3TOM OTHOLIEHHH 4aCTO MPUMEHAETCA Ppasa "0OA3aHHOCTb CMATYATL", 3TO He ABIAETCA
NPaBOBBIM 00A3aTENLCTBOM, KOTOPOE CaMo 1o cebe MOPOXKAAET OTBETCTBEHHOCTb. Ckopee
HECMAT'iC€HHE NOTEePeBLIEH CTOPOHOM MOXET HCKITIOUHTD B 3TOM CTENEHH NOTydeHHe
xomnencaunu®’®. B 370M CMbICHE Ha 3TO ACHO BbLIO yxaszano MexxnyHaponseim CynoM npu
paccMOTpeHuM aena o npoexme I'abyuxoso-Haovmapow:

"CrnoBakus Takxe CUMTANA, YTO OHA AeHCTBOBaA B paMKaxX 0653aTeIbCTBa 10 CMATYEHHIO
ywepGa, korna e 6511 ocymectsien BapuadT C. OHa ykasana, 4o "o6Imuii MPUHLMIT
MEXAYHapPOAHOrO 1paBa COCTOHT B TOM, YTO CTPaHa, MOTepIeBllas B Pe3y/bTaTe
HEBBINOJIHEHHs! IPYTOi JOroBapUBaloOLIeiiCs CTOPOHOM, IOJDKHA CTPEMHMTLCH CMATYaTh
NpUYMHEeHHbIH eil yiuep6". M3 takoro npuHumMna crenosano 6bl, YTO NoTepnesiee
rocyaapcTBo, KOTOPOE He MPHHAJIO HEOOXOMMMBIX Mep 1O OrPaHHYEHHIO IPHYHHEHHOTO
yutep6a, He UMeno Gbl MpaBa MCKATh KOMIEHCALMIO 32 TOT yilep6, KOTOpbIit MOXHO Gbo
Ob1 n36exarb. XoTs 3TOT MPUHLMN MOT GBI TaKHM 06Pa3oM CITY>KHTh OCHOBOI A
HCYHCIIEHHs KOMIIEHCALMH 32 ymep6, OH, ¢ Ipyroi CTOpOHSI, He Mor Obl ONpaBaaTh

MPOTHBOMpPABHOE B MHOM OTHOMIEHHH nesiHue" .

9% ps. Atiyah, An Introduction to the Law of Contract (5th edn) (Oxford, Clarendon Press,
1995), p. 466.

4% Tlo neny Well Blowout Control Claim T pynna KomneHcauHoHHON# KOMHCCHH
Opranmsauuu O6venunennbx Hauuii oTMeriia, 4o "cornacHo ob1muM npHHLHIaM
MEXAyHapOIHOro Nnpasa, KaCaloUIMMCsA CMAr4YeHus yiep6a... HCTuy ObUTO HE TOJBKO
paspelueHo, HO OH 6bL1 faXke 06A3aH NPEANPUHATD Pa3yMHbIE IIATH MO... CMAYEHHIO
NpHYMHEHHOro yObITKa, ymep6a wiu spena": Report of 15 November 1996 (S/AC.26/1994/5),
reproduced in J.L.R., vol. 109, at pp. 502-503, para. 54.

97 Gabcikovo-Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 7, atp. 55,
para. 80.
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12) 3auactyio nBa OTAENbHBIX (aKTOpa B3aMMHO HAKIAALIBAIOTCH B HAHECEHHH ymep6a.

B nene 0 OunioMamuueckom u KOHCYn6CKOM Nepconane™ nepBoHaYaNbHbIA 3aXBAT 3A/I0KHUKOB
BOMHCTBYIOLUHMH CTyJeHTaMH (HE NeHCTBOBABLINMH B TO BPEMs B Ka4€CTBE OPraHOB MIIM
areHToB rocyaapcraa) oObiAcHsANCA kKOMOMHaLMel COOCTBEHHBIX HE3aBUCHMBIX NEHCTBHIA
CTYAEHTOB M HETIPHHATHEM HMPAHCKMMH BJIaCTAMH HEOOXOOMMBIX LIArOB 0 3alUTE MOCObCTBA.
B nene o nponuee Kopghy™ ymep6 6puranckum cynam 6sut NPHYMHEH KaK ACHCTBUAMH
TPETHErO rOCYapCTBa, YCTAHOBHMBLIENO MUHBI, TaK U ACHCTBUAMH AnbaHum, He
npeaynpeausmei 06 ux Hanu4auM. XOTs B TAKHX CIy4asX BPed, O KOTOPOM HIET pedb, B
REACTBHUTENIbHOCTH OB MPHYHHEH B pe3ybTaTe KOMOUHAUMM GaKTOPOB, UL OXHH U3
KOTOPBIX MOXET OBITh OTHECEH Ha CHET HEeCYLLEero OTBETCTBEHHOCTb rOCYAapCTBa,
MEXIYHapOHAaA NPAKTHUKA M PELIEHUA MEXIYHapPOIHBIX CyOB HE NOANEPKUBAIOT COKPALIEHHUs
MITH CMATYEHHst BO3MELIEHH 32 yiuep6, HACTYNMBIUMIA B PE3y/IbTaTe COBNANAIONINX IIPHUHH .,
32 MCKIJIIOYEHHEM CITy4aeB criocobcTBytowedi Bunb . K npumepy, no aeny o nponuse Kopgpy
Coennnentoe KopoeBcTBo Ob1I0 KOMIIEHCHPOBAHO B IOJIHOM 06BEME CBOEro HCKa NPOTHB
An6GanHuu, OCHOBAHHEM JUIA Hero NOC/IyXHIO IPOTHBONPABHOE HENPEOyNpPEexXIECHHE €10 O MHHaX,

48 United States Diplomatic and Cousular Staff in Tehran 1.C.J. Reports 1980, p. 3, at

pp. 29-32.
4 Corfu Channel, Merits, I.C.J. Reports 1949, p. 4, at pp. 17-18, 22-23,

%0 370T NOAXOA COOTBETCTBYET NOXXOAY, B paMKax KOTOPOrO 3TH BOIIPOCH! OObIYHO
paccMaTpHBAKOTC BO BHYTPUTOCYAapCTBEHHOM npase. "OueHb o6muii XxapakTrep HOCHT HOpMa,
rnacsAwasn, YTo B CIy4ae NPU3HAHHA NMOBEACHHA NPUYMHUTENA BPEAa IPUYHHOI Bpena,
HaHeCEHHOrO MOTEPIEBLIEMY, IPUIMHUTENb BPEla HECET OTBETCTBEHHOCTD 3@ BBIILIATY
KOMIIEHCALMH 32 BECh MPHYMHEHHBII TaKMM 06pa3oM Bpel, HECMOTPS Ha TO, YTO MMENa MECTO
COBMAjAK0Last NPUYHHA 3TOrO BPEAA M YTO KTO-TO €llle HECET OTBETCTBEHHOCTh 3a 3TY
npuyuHy... MHbIMM CTOBaMH, Ha OTBETCTBEHHOCTH NMPUYHMHUTENS BPEAa B OTHOIIEHUH
MIOTEPIEBLIErO HE CKAa3bIBAETCA COOOpaXkeHHE O TOM, 4TO OLHOBPEMEHHO HECET
OTBETCTBEHHOCTH ewe kro-t0": J.A. Weir, "Complex Liabilities" A. Tunc (ed.), in International
Encyclopedia of Comparative Law, vol. X1, Torts (Tiibingen Mohr, 1983), vol. XI, p. 41.
Coennnennbie IlITaTbl HCXOMUIM HMEHHO H3 TOTO OMbITA B chepe CPaBHUTENLHOIO NIpaBa B
CBOMX 3asBJICHUAX O HEBMHOBHOCTH 1o neny Aerial Incident Cases (United States of America v.
Bulgaria), xorna oHu 3asBMIH, ccbinasch Ha crathi 38 (1) ¢) u d) CraryTa, uTo "BO BCex
LMBHJIM30BaHHbIX CTPaHAX 3Ta HOPMa, B CYLIHOCTH, OAMHaKoBa. IlocTpamaBLuuii CTel MOKET
nojaTh B CyA Ha M060ro WM Ha BCEX COBMECTHBIX NPUUMHHUTENEN Bpeaa B COBOKYITHOCTH HIIH
COJIUAAPHO, XOTH OH MOXKET MOJYyYUTh KOMIEHCALMIO OT HUX, WK OOHOrO WK 6osee U3 HUX,
JIMLIB B [IOJTHOM pa3mMepe HaHeCEHHOro eMy yuepba”. Memorial of 2 December 1958, in 1.C.J.
Pleadings, Aerial Incident of 27 July 1955, at p. 229.

1 Cwm. crateio 39 1 KOMMEHTapHId.
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HECMOTPA Ha TOT PakT, yTo AnOaHus He YCTAHABIMBANA 3TH MuHB 2. Takoil pesynbTar
JOJDKEH ClIenoBaTh a fortiori B cay4asx, KOraa COBMafaroliast MpUYMHA He ABJIAETCS aKTOM
APYroro rocyaapcrea (KOTOpOMY OTBETCTBEHHOCTh CMOIJ1a Obl BMEHATHCA OTIENBHO),

a ABNAETCA aKTOM QHU3HUECKHX JIML] UM Pe3yJIbTaTOM KaKOro-To CTUXMHHOro 6eACTBUA, TaKOro,
Kak HaBoiHeHHe. Tak, 1o JeNly 0 OunIoMamu4eckom U KOHCYy1bckom nepconane Ucnamckas
Pecny6nuxa Upan Gbia npu3HaHa Hecyllel MOJIHYIO OTBETCTBEHHOCTS 3a 3aJepiKaHue

3AI0XKHUKOB C MOMEHTa HEIMPHHATHS €10 Mep M0 HX 3amme5°3".

13) Cnayuyam, xoraa pa3snu4UMBbIil 2JIEMEHT Bpea MOXET JOKHBIM 06pa3oM ObITh OTHECEH Ha
CYeT NHLIbL OAHON U3 HECKOJIBKMX COBNAJAOLINX NPUUHH, AEHCTBUTENBHO MOTYT HMETh MECTO.
OnHako Hecyllee OTBETCTBEHHOCTb rOCYAapCTBO JOJDKHO NMPU3HABATLCA OTBETCTBEHHBIM 32 BCE
NOCNEACTBUA BCETO MPOTHBOMPABHOIO MOBEAEHHUA, 33 HCKITIOYEHHEM CITMIIKOM YIaNeHHBIX,
JMLIb B TOM CJlIy4ae, €CJIH HeJIb3sl JOKa3aTh, YTO HEKOTOpas 4acTh yuiepba Moxer ObiTh
OTHENBHO BhIAENEHA C Kay3albHOH TOYKH 3peHUs TOro yuiepba, KOTOpblif BMEHAETCS 3TOMY
rocymapcTy. IIpu paccMoTpenuu ucka "3agupo” Cyn npolen qanblie ¥ 1o CyTH BO3JIOKHI Ha
HeCyllee OTBETCTBEHHOCTb FOCYAapcTBO OpeMs JOKa3bIBaHMA TOrO, Kakas A0 yuepba He
Morna ObITh OTHECEHA Ha cyeT ero noseaeHus. OH 3asBUIL:

"HaM npencraBisieTcs siCHbIM, 4TO He BECh yliepb npuyHHeH KuTaickoit koMaHoi
"3aghupo". Martepuabl nesa MOKa3bIBAIOT, YTO HEMOANAIOIASACA YCTAHOBIEHHIO OIS
yitepOa ObliM npuuMHeHa GUINNNMUHCKMMHU NOBCTAHLIAMH, U Je/al0T BEPOATHBIM, 4TO
HEKOTOpas 4acTh yinepba npuunHeHa KUTaRCKUMH CIY)XKal{UMH KOMIIaHuH. OHAKO MbI
He CYMTaeM, uTO Ha BenuxoOpuranuu nexut 6peMs NoKa3biBaHHA TOTO, B KAKHX 4acTAX
yuiep6 MoxeT ObITh OTHeceH 3a cueT "3aghupo”. Tlockonbky ObLIO MPOAEMOHCTPHPOBAHO
CYLECTBEHHOE y4aCTHe KMTACKOH KoMaHIb! "3agupo”, a yacTb, KOTOPYIO MOXKHO
OTHECTH Ha CUET HEU3BECTHBIX [IPABOHAPYLIUTENEH, HE NOANAETCS ONPEACICHHIO, Mb
3arpynusieMcst B npu3Hannu CoenuHeHHbIx IITaToB, HeCyIMMH OTBETCTBEHHOCTD 32 BECH
ywepO. Bmecre ¢ TeM, BBUAY YCTaHOBJIEHHS HAMM TOTO, YTO 3HAYUTENbHASN, XOTS H HE
NOAZAMOLIASACS OMpeNeNICHHIO YacCThb yiuepda He MoXkeT ObITh OTHECEHA Ha CHET KHTaHCKOM
KOMaH bl "3aghupo", Mbl cuKMTaeM, YTO BBIIUIATY [TPOLEHTOB MO MCKaM pa3peliarh He
cnezxye'rm".

502 Cwm. Corfu Channel (Assessment of the Amount of Compensation), 1.C.J. Reports 1949,
p. 244, at p. 250.

%3 1.C.J. Reports, 1980, p. 3 at pp. 31-33.

S04 "The Zafiro", UN RIAA, vol. VI, p. 160 (1925), at pp. 164-165.
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14) Tlopoii BbIpaXkalOTCA OMAaCeHUs B OTHOLIEHHWH TOrO, YTO OOLIMIA IPHHLMIT BO3MEIEHHS
BCeX YOBITKOB, CBA3aHHBIX C HApYLIEHUEM, MOXKET NIPHBECTH K TOMY, YTO pa3Mep BO3IMEILEHHA
COBEpILIEHHO He OyleT COOTBETCTBOBATL CTENEHH THKECTH HapymeHus. OXHAaKO MOHATHE

" IPONOPLIHOHANBHOCTD" IPUMEHSAETCS NI0-Pa3HOMY K Pa3IH4HBIM POPMAM BO3MEILEHUS .
JTOT BOMNPOC HaexKamuM 06pa3oM paccMaTpUBaETCs B OTAENBHBIX CTaThAX raBbl 11,

Kacaouuxcs GopM BOIMELIEHHUA.

Crarbs 32
HenonycTHMOCTD CCHIIIKH HA BHYTPHIOCYJAPCTBEHHOE NIPaBo

OTBeTcTBEHHOE roCy1apCTBO HE MOXET CChIIAThCA Ha MOJIOXKEHHS CBOErO
BHYTPHIOCYNapCTBEHHOIO NpaBa B KaueCTBE ONPAaBAAHUA U1 HEBBITIOJHEHHUS CBOMX
0053aTeNnbCTB B COOTBETCTBUH C HacTosei YacToio.

Kommenrapuii

1)  Crarbs 3 nocesLieHa PONM BHYTPHIOCYRAPCTBEHHOTO NMpaBa B KBAIU(PHUKALMHU AESHUS KaK
npoTHBonpasHoro. B crarbe 32 4eTKO roBOPUTCS O HENMPHMEHHMOCTH
BHYTPHIOCYAapCTBEHHOTO MpaBa K cOOMONeHHIO 00A3aTeNbCTB, KAaCAIOUIMXCH MPEKPALLCHHUSA
AEsHUSA W NpeaocTaBneHus Bo3MelneHus. OHa npeaycMaTpHBaeT, YTO rOCyAapCTBo,
COBEpILIHUBIIEE MEXTYHAPOAHO-NPOTUBONPABHOE AEATHHE, HE MOXKET CChUIATBCS Ha TMOJIOKEHHA
CBOEro BHYTPHUIOCYAaPCTBEHHOIO NPaBa B KAYECTBE ONpaBAaHUSA I HEBLINOJHEHUA CBOUX
00s3aTenbCTB B COOTBETCTBHH € 3T0i UacTeio. Kak craThs 3, Tak M cTaThs 32 3aKpeILIsiOT Ajist
1ieiel OTBETCTBEHHOCTH roCyAapcTBa OOLIMii MPHHIIMII, COTTIaCHO KOTOPOMY T'OCYAapCTBO HE
MOXET CCbIIAThCS Ha IOJIOXKEHHsI CBOEr0 BHYTPUIOCYyAapCTBEHHOI'O NpaBa B Ka4YeCTBE
ONpaBaHHs HEBLITIONHEHHS CBOMX MEKIYHAPOIHO-TIPABOBLIX 06A3aTeNbCTB . XOTA y
roCyZapCTBEHHOTO OpraHa, CTaJIKMBAIOIIErocs ¢ NPENATCTBHEM B BUAE COOMOAEHHA HOPM
CBOEro BHYTPUIOCYAAapPCTBEHHOTO NpaBa, KOTOPLIM OH 00513aH CIen0BaTh, MOIYT BO3HMKATh
MpaKkTHYeCKHE TPYAHOCTH, TOCYAAPCTBO HE BNPABE BbIABUIAaTh CBOE BHYTPUIOCYAAPCTBEHHOE
MpaBO HJIM NMPaKTHKy B Ka4€CTBE NPaBoBOro faprepa AJA BHINOIHEHHA MEXIYHAPOAHO-
npasoBOro 06s3aTenbCcTBa, BhiTEKatowwero w3 Yactu BTopoii.

%05 Cwm. cratbu 35b),37(3), 391 KOMMEHTapUH K HHUM.

06 Cm. KOMMEHTapHii K CTaTbe 3, MyHKTHI 2)-4).
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2)  Crarba 32 chopMynupoBaHa MO aHAJIOTUH C NOJIOXKEHHUAMH CcTaThu 27 BeHckoii
KOHBEHIMH 1969 rona o npaBe MeXAYHapOAHBIX noronopoasm, KOTOpas NpexyCMaTpHUBAET, YTO
Y4aCTHHK He MOXET CChLIAaThCs HA MOJIOXKEHHA CBOEr0 BHYTPEHHETO NPaBa B KAYECTBE
onpaBJaHUsA AN HEBBINOJHEHHUs MM OrOBOPa. 3TOT OOWIMIA NPUHLIMII TAKXKE IIPUMEHHM K
MEXAYHapOAHO-TIPABOBbIM 00A3aTENbCTBAM, BBITEKAIOI[HM U3 HOPM 06 OTBETCTBEHHOCTH
roCcynapcTBa, 3aKperieHHbIX B YacTu Bropoii. JIeHcTBHE 3TOr0 NPUHLKNA MOXKET
OTpaHMYUBATbCSA COOTBETCTBYIOLIEH NIEPBHUHON HOpMOH HiH Jex specialis, Takum, Kak cratbs 41
EBponeiickoil KOHBEHLMH O 3aIHTE NPAB YeJIOBEeKa M OCHOBHBIX CBOOOA, KOTOpas
NpeayCMaTPUBAET CNIPABEIJIHBOE YAOBJIETBOPEHHE BMECTO MOJIHOTO BO3MELIEHHUS, "ecnn
BHYTPEHHEE NIPABO BbILIEYKa3aHHOM CTpaHbl NPEAyCMaTPHBAET TOJbKO YaCTUYHOE BO3MEIICHHE
yiep6a"%.

3)  Ilpunuum, cornacHO KOTOPOMY OTBETCTBEHHOE NOCYAapCTBO HE MOXET CCbLIAThCA Ha
TMOJIOXXEHNA CBOEr0 BHYTPHIOCYAapCTBEHHOTO 1paBa B Kau€CTBE ONpPaBAaHus IS
HEBBIMOJHEHNS CBOMX BTOPHUYHBIX 0OA3aTENLCTB, BLITEKAIOIMX U3 COBEPLICHHUS MEXIYHAPOTHO-
NPOTHBOINPABHOIO JesiHHs, MOATBEPHKAAETCS KaK NPAKTHKOH NOCYJapCTB, TaK U PEICHHAMH
MEeXAyHapoaHbIx opraHoB. Hanpumep, criop, umeBuit mecto B 1906 rogy mexny Snoxueii n
Coenunennbivu lllTaramu B oTHOWEHHH npoBoaumoit Kanudopuueit auckpUMHHALMOHHOI
NONUTHKH B cdepe 06pa3oBanus, OblI pelleH MyTeM NepecMOTpa 3aKOHOAATENLCTBA
Kanudoprun™. B CBA3M C MHLHAEHTOM, KaCABLIMMCA CTaThH 61 (2) Beiimapckoii
KOHCTHTYLHH, Obli1a IPUHATAa KOHCTHTYLIMOHHAS [IONPABKa Ui OOeCreyeHHs BbINOIHEHHS
o6s3aTenpCTBa, BRITEKAOLIErO U3 cTaThy 80 Bepcanbckoro nomaopam. B cBsa3u ¢ nenom

06 ynueepcumeme um. llemepa Ilasmans. TlocrosHHas manara MexayHaponsoro Ilpasocymus
OTMETHJIA, YTO Ha MMYILLIECTBO, NOAIEXALIEe BO3BPAILEHHUIO, HE IOJDKHBI "pacHpOCTPaAHATHCA

%7 Bemckas KOHBEHLHA O npaBe MEXAYHApOAHBIX JOrOBOPOB, 23 Mas 1969 roaa, United

Nations Treaty Series, vol. 1155, p. 331.

%8 United Nations, Treaty Series, vol. 213, p. 221, ¢ yueTroM H3MEHEHHOI HyMepaLuH Ha
ocHOBaHMH OnuHHanuaToro nporokona, 1994 rox. K uucity Apyrux npuMepoB OTHOCATCS
crathbs 32 nepecMoTpeHHOro O61Iero akTa 0 MUPHOM YperyaMpOBaHUH MEXAYHAPOIHBIX
criopos ot 23 anpens 1949 rona, United Nations, Treaty Series, vol. 72, p. 101, u cratba 30
EBponeiickoii kOHBEHLMM O MUDHOM yperynupoBanuu copos 1957 roaa, United Nations, Treaty
Series, vol. 320, p. 243.

% Cm. R L. Buell "The development of the anti-Japanese agitation in the United States",
Political Science Quarterly, vol. 37 (1922), 620.

1% British and Foreign State Papers, vol. 112, p. 1094,
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HUKaKHe MEpBI 10 fepenaye, 0613aTeNbHOMY aIMUHICTPUPOBAHMIO HTH kKoH(ucKauuu"™!! .

Kopoue rosops, MexayHapoAHOe NpaBo He NPU3HAET MOAYUHEHHS 0033 TeNbCTB
OTBETCTBEHHOIO roCyNapCTBa COriacHo YacTu BTOpOit HOpMamM BHYTPHIOCYAapCTBEHHOTO NpaBa
M HE JIOMYCKAET UCIIONL30BAHHSA CChIIOK Ha TaKHe HOPMBI B Ka4€CTBE ONMPABHAHHSA IS
HEBBINOJIHEHUS 00A3aTENLCTB 110 NPEKPAIIEHUIO NESHUS M BO3MELIEHHIO yiepha.

Cratban 33

O6Bem MexAYHAPOAHO-TIPABOBLIX 06A3aTEIBLCTB, YCTAHOBJIEHHBIX
B HacTosmei YacTn

1. Ob6sa3arenbcTBa OTBETCTBEHHOIO rOCYAAPCTBa, YCTAHOBEHHBIE B HacToAwel YacTy,
MOTYT OBITh 0653aTEILCTBAMHU B OTHOLUIEHHH APYrOro roCyAapCTBa, B OTHOLIEHHH
HECKONBbKHX rOCyAapCTB WK B OTHOLIEHMH MEXAYHapPOAHOIo COOOIIECTBA B LIEJIOM, YTO
3aBHMCHT, B YaCTHOCTH, OT XapaKTepa M CONEp KaHHA MEXAYHApORAHO-[IPaBOBOIO
06s3aTeNnbCTBa M OOCTOATENBCTB HAPYLIEHHUS.

2.  Hacrosmas YacTe He 3aTparusaer 0600 npapa, BEITEKAIOLIETO U3
MEXAYHapOAHO#H OTBETCTBEHHOCTH I'OCYyAapCTBa, KOTOPOE MOXKET HENOCPEACTBEHHO
npuobpeTaThes MOOBIM IMLOM 1M 06pa30BaHKEM, HHBIM 4€M rOCYAapCTBO.

KommenTtapuii

1) Crarbsa 33 3aBepmaet nosoxenus raassl I Yactu BTOpoii u oroBapuBaer 06beM H
BO3JEACTBHE OXBaThIBAEMbIX 3TOH YacTbio MEXIYHAPOAHBIX 06a3aTebCTB. B YacTHOCTH, B
NYHKTE 1 ICHO rOBOPHUTCS O TOM, YTO ONpENENeHHe FOCYAaPCTBA MIIM NOCYAApPCTB, B OTHOUIEHUH
KOTOPOTO CYIIECTBYIOT MPeNyCMOTpeHHbIe B HacTi BTOpOit 0613aTeNLCTBa OTBETCTBEHHOTO
rOCyZapCTBa, 3aBUCHT KaK OT MEPBHYHOI HOPMbI, ONPEAeSIOIIEH HApyLIEHHOE 06S3aTeNbCTBO,
Tax ¥ OT 06CTOATENLCTB HapymeHus. Hanpumep, 3arpssHeHue MOpS, €CJIH OHO ABJIAETCH
CEPLE3HBIM M OXBATHIBAET 3HAYMTENLHYIO TEPPUTOPHIO, MOXET 3aTParuBaTh MEXIYHAPOTHOE
COOOLIECTBO B LIENOM WM IPHOPEXKHDIE FOCYAAPCTBA COOTBETCTBYIOLIETO PETHOHA; B APYTHX
obcTOATENLCTBaX OHO MOJXKET 3aTParkBaTh JIHIIb ONHO COCENHEE TOCYAapCTBO. Pasymeercs,
CTeNeHb TAXKECTH HAPYUICHHUSA MOXET TaKXe BJIMATh Ha 060beM 0053aTeNbCTB, CBA3AHHBIX C
TIPEKPaLIEHHEM U BO3MEILEHUEM.

2) B cooTtsercTBHH C OYHKTOM 1, 0643aTeNILCTBA OTBETCTBEHHOTO FOCYAAPCTBA B KOHKPETHOM
cay4yae MoryT 6bITh 0043aTeNLCTBAMH B OTHOLIEHHH APYrOro rocyaapcTsa, HECKOIbKHUX
rOCYZAapCTB HWJIM B OTHOLIEHHH MEXTYHApPOAHOTO cooOwiecTsa B nenoM. Ccblika Ha HECKOJIBKO
rOCyAapCTB OXBAaTbIBAET C/Ty4ail, B KOTOPOM HapylleHHe 3aTParuBaeT BCe APYrue CTOPOHBI

S Appeal from a Judgement of the Hungaro-Czechoslovak Mixed Arbitral Tribunal

(The Peter Pdzmdny University), 1933, P.C.1.J, Series A/B, No. 61, p. 208, at p. 249.
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OOrOBOPa MJIH MIPaBOBOTO PEXHMa, NPEAYCMOTPEHHOTO B COOTBETCTBHH C OOBIUHBIM
MEXAyHapOAHbIM paBoM. Hampumep, B Tex ciaydasx, KOraa 006s3aTenbcTBO MOXET ObITh
ONpeAEICHO B KA4E€CTBE "HHTErPAILHOIO", ero HapyleHHe rocyJapCTBOM HEN30exHO

3aTparuBacT BCC APYrue€ CTOPOHbI COOTBETCTBYKOIUECTIO A0IN osopa‘m.

3) B Tex cayyasnx, xoraa 06s3aTensCTBO O BOMEUIEHHMIO yiepba CyLiecTByeT B OTHOLIEHHH
roCynapcTBa, TaKO€ BO3MELIEHHE HE00A3aTeNbHO OCYIIECTBIIAETCA B HHTEPECAX CaMOro
rocynapctsa. HamprMep, OTBETCTBEHHOCTh FOCYAapCTBA 32 HapyLIeHue obs3arenbcTsa no
JOTOBOPY, KaCalOLIEMYyCs 3alllMTh] NIPAB YENOBEKA, MOXKET CYLIECTBOBAaTh B OTHOLIEHUH BCEX
OPYTHX CTOPOH AaHHOTO NOrOBOpPa, OTHAKO COOTBETCTBYIOLIMX HHAMBUAYYMOB Clielyer
paccMaTpHBaTh B KaueCTBE KOHEUHbIX OeHe(HUIIMAapOB U B 3TOM CMBIC]IE B KAYECTBE CYObEKTOB
COOTBETCTBYIOIIMX MpaB. VIHAMBHAyaNbHbIE NpaBa B paMKax MEXXIYHapOAHOIO NpaBa MOTYT
TaKoke BOSHHKATh BHE PAMOK NpaB uenoBexa . O CrekTpe HMEIOLINXCS BO3MOXHOCTEH
CBHIETEIIBCTBYET MOCTaHOBeHHe Mexaynaponuoro Cyna no neny Jlazpanda’ ™, B xoropom
Cyn nocraHOBMII, YTO CTaThst 36 BeHCKOH KOHBEHLIMH O KOHCYJIbCKUX CHOLIEHUAX "CO3/1aeT
HHIMBUNYaJIbHbIE NPaBa, HA KOTOPBIE, COTJIACHO MOJIOKEHUAM CTaThH I QakybTaTHBHOTO
NPOTOKOJIA, MOTYT cchliaThes B 3ToM Cylne npeacTaBUTeNy rocyapcTBa, rpaXJaHHHOM

KOTOPOTO ABJIAETCA COAepKalleecs MNOx CTpaxkei oS

4) TlopoOHble BO3MOXHOCTH OOBACHAIOT HEOOXOAMMOCTH IMyHKTa 2 cTaTth 33. YacTs BTOpas
KacaeTcsi BTOPHUHbIX 00A3aTeNIbCTB rOCYapCTB B OTHOLIEHHH NPEKPALLEHUA JETHUA U
BO3MELEHUS, H 3TH 0053aTeNbCTBA MOTYT CYLIECTBOBAaTh, B YACTHOCTH, B OTHOLIEHHH OJHOTO
WJIH HECKOJIBKUX rOCYIapCTB MM MeXIYHapOAHOro coodiuecTsa B LeaoM. B Tex ciyyasx,
KOrZia nepBUYHOE 0653aTeNIbCTBO CYLIECTBYET B OTHOLIEHHH HErOCyJapCTBEHHOrO 00pa3oBaHus,
MOXET CyLIeCTBOBAaTh HEKOTOpas NMpoLeaypa, B COOTBETCTBHH C KOTOPO# 3T0 06pa3oBaHue
MOJET COCNAaThCs Ha CYLIECTBOBAHUE OTBETCTBEHHOCTH NEPE HUM CaMuM 6e3 nocpenHudecTsa
KaKoro-nubo rocyaapcrsa. OTO HMeET MECTO, HalpHMep, COrJIaCHO AOroBOpaM I10 NpaBaM
ueNioBeKa, KOTOpbIE MPeayCMaTPUBAIOT NPaBoO Ha oOpalleHne ¢ XOAaTaHCTBOM B CYJl MITH
Kakoi-nubo Opyroit opraH s MOTEPNEBIINX YaCTHBIX JHL. JTO TAKKE MMEET MECTO B CITy4ae
1npas, MPeNyCMOTPEHHBIX IBYCTOPOHHUMH HIIM PETHOHANIBHBIMH COTJIAIIEHHUAMH T10 3aLUTe
MHBeCTUUMIH. UacTb TpeThbs KacaeTcs CChLTKM Ha OTBETCTBEHHOCTD APYTMMH IrOCYIapCTBaMHy,

12 Cwm. panee cratsio 43 b) i) u KoMMeHTapHii.

S13. Cp. Jurisdiction of the Courts of Danzig, 1928, P.C.1.J., Series B, No. 15, pp. 17-21.

14 LaGrand (Germany v. United States of America), Merits, judgment of 27 June 2001.

15 Ibid., para. 77. B nanubix obcrosTenscTBax Cyq He CHeT HeOOXOMMMbIM IIPUHUMATD
pelIeHHe N0 BONPOCY O TOM, NpuoOpenu 1M MHAWBUAYAJIbHBIE NpaBa "XapakTep Npas
gyenoseka": ibid., para. 78.
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HE3aBHCHUMO OT TOTO, PaCCMATPUBAIOTCSA JIH OHM B Ka4e€CTBE "NOTEpNeBUIMX rocynapcrs”

N0 CMBICITY CTaTbH 42 MIIM APYrUX 3aHHTEPECOBAHHBIX FOCYAAPCTBA COTMIACHO CTaThe 48,

a TAKXE TOTO, OCYIIECTBAIOT JIH OHM KOHKPETHbLIE MPaBa, NMPEAONIAralolHe CChLIKY Ha
OTBETCTBEHHOCTb, COTIaCHO KaKoi-In00 crniermanbHOi HopMe (cp. ctaThio 55). Hacrosmue
CTaThH HE PACCMaTPHBAIOT BO3MOXHOCTb NPH3bIBA K OTBETCTBEHHOCTH JIMLIAMH WJIH
06pa3oBaHUsMH, OTJIHYHBIMH OT FOCYAapCTB, H 06 3TOM ACHO rOBOPUTCA B nyHkTe 2. Bompoc o
TOM, MMEIOT JIH NPaBo JIMLA MM 00pa3oBaHus, HHbIE Y€M FOCYapCTBa, M €CJIM A3, TO B KaKO#
CTENEeHH, MPU3bIBATH K OTBETCTBEHHOCTH B CBOMX COOCTBEHHBIX HHTEPECAX, JOKEH
ONpeneNATECA Ha OCHOBaHHM OTAENbHON NepBHUHONH HOpMBI. TIyHKT 2 MHIIb MPU3HAET TaKyO
BO3MOXXHOCTb, O 4€M CBUJIETELCTBYET BbIPAKEHHE "KOTOPOE MOXKET HEMOCPENCTBEHHO
nprobperaTbes moObIM THLIOM MK 06pa3oBaHMEM, UHBIM Y€M rOCYAapCcTBO".

I'nasa II
Bo3memenne Bpeaa

I'nasa II kacaercs pasnuuseX GOpM BO3MELIEHHA Bpela H COAEPXHUT noapobHoe
M3JI0XEeHHE OOLIEro MPHHIMIA, MPOBO3IIAIEHHOTO B CTaThe 31, B YaCTHOCTH OHA HAaNPaBieHa
Ha 6osiee ACHOE OnpeeeHNe B3aUMOCBSA3H MEXy pasiuYHbLIMU GOpMaMH BO3MEIIEHUS, a
HMEHHO. MEXy PECTHTYIIHEH, KOMITEHCALMei 1 caTicakuueit, a Takke poiu
3aMHTEPECOBAHHOCTH M BONPOCA yyeTa mo6oro BiiIana BO Bpell, KOTOPbIi MOT GbITh IPHYKHHEH
MOCTpanaBLIeii CTOPOHE.

Cratbs 34
DopMbl BO3MEICHHS

IonHoe Bo3MelIEHKE Bpena, MPHUHHEHHOTO MEXAYHAPOAHO-IPOTHBONPABHEIM
HestHUEM, OCYLIECTBIIAETCS B GOPME PECTHTYLIMH, KOMITEHCaLMH u catucdaxuuu, 6yab To
OTIENILHO HIIM B UX COYETAHHH, B COOTBETCTBHH C MOJIOXXEHHAMM HACTOSUIEH IT1aBbl.

KommenTapnii

1) B crarbe 34, ¢ xoTOpOil HaunHaetcs riuasa II, u3nararorcss GOPMbI BO3MELIEHHS], KOTOPbIE
b0 B OTAENBHOCTH, IN6O B CoueTaHUM 00ECIeUHBAIOT BBINOIHEHHE 0053aTeNbCTBa 110
NIOJIHOMY BO3MEIIEHHIO BPE/a, MPUYHHEHHOTO MEXAYHapPOIHO-IIPOTHBONPABHBIM NESHUEM.
IMockonbxy nousTHe "Bpena” ¥ HEOOXOAMMAS MPHHMHHO-CEACTBEHHAN CBS3b MEXITY
MIPOTHBOTIPABHLIM AEAHHEM H BPEIOM OIpeeNneHbl B 0011eM 00j3aTeNbCTBE OTHOCHTEILHO
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MIOJIHOTO BO3MELIEHURA, KOTOPOE COAEPIKUTCA B CTaThE 3 1516 B craTbe 34 HeOGX0QMMO CAENATH
NULIb CChUIKY Ha "[m]onHoe Bo3MeleHHe MPUYHHEHHOrO Bpena”.

2) B nene o ghabpuxe 6 Xoocyse Bpen Hocul MaTepHanbHblit Xapakrep u IlocTosHHas nanara
PaCcCMOTpeNa TONBKO Be (POPMEI BO3MELIEHHS - PECTHTYIIHIO H KOMIIEHCALMIO® . B oTAeNbHBIX
CNy4yasiX B KAYECTBE AONOJIHUTENBHON GOPMbI BO3MELLEHUS MOXKET BbICTYNaTh caTHChaKLus.
Taxum 00pa3oM, MOJHOE BO3MELLIEHHE MOXKET NPUHUMATh GOPMY PECTUTYLIHH, KOMIIEHCALUH H
carucdakuuy B 3aBUCHMOCTH OT ob6cTosTenbecTB. B crathe 34 Takke sICHO TOBOPHTCS, UTO
TOJIHOE BO3MELIEHHE MOXeT ObITh 00ecreueHO B KOHKPETHBIX ClIy4YasX 3a CYET COHeTaHHsA
pasnuuHbix Gopm Bo3MelieHus. Hanpumep, BOCCTAaHOBNEHHE CUTYaLMH, CyIIleCTBOBaBLIEH 10
HapyWeHMs 00A3aTeNBCTBA, MOXKET OKa3aThCl HEAOCTATOUHBIM JUIA NMOJIHOIO BO3MELIEHHUA,
MOCKOJIbKY NPOTHBONPABHOE AEsSHHUE MPUYMHUATIO AOTIOJHUTEIbHBIA MaTepUaNbHbIi yiuepo
(nanpuMep, Bpea B pe3y/bTaTe yTPaThl HEMPaBOMEPHO apeCTOBAHHOTO UMyIecTBa). Takum
06pa3oM, TMKBUAALMS BCEX MOCIEACTBUIA MPOTHBOMPABHOIO AEAHHSA MOXET NoTpeboBaTh
HEKOTOPbIX UK BCeX GOPM BO3MELLEHHA, B 3aBUCHMOCTH OT BUAA ¥ 00beMa NPUYMHEHHOTO
Bpera.

3) Baxuyo posib B onpeneneHuH Gopmbl 1 06beMa BO3MELIIEHHA MOXET TalKe HIPaTh CamMo
HapyLIEHHOE NepBUYHOE 0043aTeNbCTBO. B 4aCTHOCTH, B Clly4yasX PECTHTYLHH, He
NpeanoararolX BO3BPALICHHA MIOACH, UMYLIECTBA WM TEPPUTOPUH NOTEPIIEBLIErO
rocyzapcrsa, IIOHATHE BOCCTAHOBIECHHA status quo ante JOJDKHO IMPUMEHATHCSH C yI€TOM
COOTBETCTBYIOLIUX NPaB U KOMIIETEHLIMH BOBJIEYEHHDBIX B JaHHOE J1eno rocyaapcTs. Hanpumep,
pedb MOXET MATH O CiIy4ae, KOrAa pacCMaTpUBaeTCs MPOLiecCyallbHOe 00A3aTeNbCTBO,
00yCIOBIMBAIOIIEE OCYLLIECTBICHHE OCHOBHBIX BJIACTHBIX NMOJHOMOUMI rocynapcrea. B takux
CNydasix peCTHTYLMA He JOJDKHA AaBaTh NMOTEpNeBllIeMy rocyAapcTBy OoJblIE TOrO, Ha YTO OHO

umeno Obl 11paBo, eciu Obl 00s3aTENBCTBO OBLIO BBIMOJIHEHO .

4) IlpenocrasieHue Kaxaoil u3 GopM BO3MEIIEHHS, OITMCAHHBIX B CTaThe 34, OroBapHBaeTCs
YCIIOBHSMH, 3aKpETUIEHHbIMHU B CIEAYIOLINX 33 Hell craTbsax rnasbl II. 310 orpannyenue

16 Cwm. xoMMeHTapuii k cTaThe 31, myHKThl 4-14.

SU Factory at Chorzéw, Merits, 1928, P.C.LJ. Series A, No. 17, p. 47.
518 Tak, B nene Jlazpanoa Cya ykasan Ha TO, 4TO HapylleHHe TPeGOBaHHS O HATPaBIEHHH
yBEOOMIIEHHS, COaepKalierocs B crarbe 36 BeHCKOH KOHBEHIIMH O KOHCYJIBCKMX CHOLIEHHAX,
United Nations, Treaty Series, vol. 596, p. 261, npenycmarpuBasowee 6onbioii wrpad umm
MPOAOJHKUTENBHOE TIOPEMHOE 3aKIIOUEHHE, noTpedyeT nepecMoTpa NpUroBopa "Ha OCHOBAHUH
ydeTa HapyuleHus npas, 3akperuieHHbx B Kousenuun": LaGrand (Germany v. United States of
America), Merits, judgment of 27 June 2001, para. 125. 1o Oyaer ¢popmoii pecTUTyLIMH,
YUMTBIBAIOLIEH OrpaHUYEHHbII XapaKTep pacCMaTPHBAEMBbIX Mpas.
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o6o3Hayaercs $ppasoit "B COOTBETCTBHH C MOJOKEHUAMH HacTosLIeH rnaBel”. Ha BosMewmenue
MOXET TaKKe MOBIMATH MOO0H NpaBoMepHbIH BLIGOP, KOTOPBII MOXET CAeNaTh MOTEpIEBLIee
rOCyAapCTBO MEXIy pasnuuHbiMM Gopmamu Bo3mewenus. Hanpumep, B GONbIIMHCTBE CTydaes
MOTEPIEBIIEE FOCYAAPCTBO MOXET MPEANOYECTb PECTUTYLMH KOMIEHCALMIO. JTOT 3JIEMEHT
BbIOOpa OTpaXkeH B CTaThe 43.

5)  HHorxaa BricKa3kiBanack 03a604€HHOCTD N0 MOBOAY TOTO, YTO MPUHIIKII MOJHOTO
BO3MELIIEHU MOXKET MPHUBECTH K HEMPONOPLHOHAIBHBIM HITH aXe HEMOMEPHBIM TPEOOBAHHAM K
OTBETCTBEHHOMY rocyaapcTBy. Bompoc coCTOHMT B TOM, HOJDKEH JiM ObITh YETKO OrOBOpEH
MPHHLMI NPONIOPLHOHAILHOCTH B KA4Y€CTBE OZHOI'O H3 aCMEKTOB 00A3aTebCTBA B OTHOLIEHUH
MOJIHOTO BO3MEIUEHNsA. B JaHHBIX CTAThAX MPHHLIMI MPONOPLMOHANBHOCTH PaCCMATPHBAETCA B
KOHTEKCTe KaxI0i HOpMBI BO3MEIIEHHUS C y4eTOM ee ocobeHHocTel. Tak, pecTHTyLus
HCIKJIIOYAETCH, €CJIM OHA MOBJIEYET 3a co0it 6pems, KOTOpPOE COBEPIIEHHO HENMPONOPLMOHAIBLHO
BBITOZE JUIS [IOTEPNEBLIETO rOCYAAPCTBA MIIH APYroii CTOPoHbI . KoMmencauus
OTPaHUYHBAETCA yLIEpOOM, GakTHYECKH NPHYMHEHHBIM B PE3yIIBTaTe MEXAYHAPOIHO-

MPOTHBONPABHOTO NEAHUS M HCKJIIOYAeT KOCBEHHbIH, TOGOUHBII WM HENPAMO# yiep6 .

Carucdaxuus He HokHa ObITh "HEMPONOPUHOHATbHA Bpeny"s’21

¢opma Bo3MeELIEHNS YUUTBIBAET COOOPaKEHHS TAKOTO POAa.

. Taxum o6pa3oM, kaxnas

6) Paccmarpusaemsie B rnase II popmel Bo3MeLIEHUS SBISIOTCS CIOCO6aMHU OCYIECTBICHHS
06513aTeNbCTBA B OTHOIUEHHH BO3MELLEHHS, KOTOPOE M3JIOXKEHO B cTaThe 31. OTaeabHbIX
BTOPH4HbIX 00A3aTENLCTB B OTHOUIEHHH PECTHTYLIMH, KOMIEHCALIMH M CATHC(AKIINHK He
cymecrByer. Ha npakTuke nomyckaercs onpeseneHHas rHOKOCTb C TOYKM 3PEHHst YMECTHOCTH
Tpe6OBaHKs ONHOM HOPMBI BOIMELIEHHS BMECTO APYrOil B COOTBETCTBHH C YCIOBHEM MOJHOTO
BO3MELUEHHUS 32 HApYLIEHHE 06s3aTenbcTBa cornacHo crartbe 3132 Ecnm omna ¢popma
BO3MELIEeHHsl HE IPUMEHSAETCS MM HEBO3MOJXKHA NPH CYLIECTBYIOLIMX OOCTOATENLCTBAX, TO
Apyrue GopMel, B OCOOEHHOCTH KOMIIEHCALMA, MPUOOPETAIOT COOTBETCTBEHHO GoJIbliee
3Ha4YeHHE.

19 Cm. cratbio 35 b) u KOMMEHTapHii.

20 Cwm. cratbio 31 M KOMMEHTapHIi.

2w MyHKT 3 cTaThH 37 ¥ KOMMEHTapPHIA.

522 Hanpumep, Mélanie Lachenal, UN RIAA, vol. X111, p. 116 (1954), at pp. 130-1316, xemno,
KOrJa KOMIeHcauusi Oblia NPHHATA B3aMEH NEPBOHAYANILHO YTBEPXKACHHOMH PECTHTYLHH,
npuyem PpaHKO-UTANIBAHCKASA COrJIACUTEIbHAY KOMHCCHS COTNIACHIIACh C TEM, YTO PECTHTYLIMA
noTpeyeT NPUMEHEHHS CNIOXKHBIX BHYTPEHHHX nmpoueayp. CM. Takke KOMMEHTapHii K

cTaTtbe 35, myHKT 4.
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Cratba 35
Pecrutyuns

I'ocynapcTBO, OTBETCTBEHHOE 33 MEXAYHAPOAHO-NIPOTHBONPABHOE nesiHue, 00s13aHO
OCYIECTBUTb PECTUTYLHIO, TO €CTh BOCCTAHOBUTh IOJIOXKEHHE, KOTOPOE CYILECTBOBAJIO IO
COBepILIEeHHs POTHBONPABHOIO JEAHHUSA, ECIIU U B TOI Mepe, B KaKOM PECTHTYLMSA:

a)  He ABJAETCA MaTepHabHO HEBO3MOXHOA;

b)  He Bieuer 3a coboii Gpems, KOTOpOe COBEPLIEHHO HENMPONOPLHOHAILHO
BBITOJE OT MOJy4YEHHs PECTHUTYLHH BMECTO KOMIEHCALIMH.

KommenTapnii

1)  Cornacho cTaTthe 34, peCTUTYLIUS ABIAETCA NEePBOH POPMOIi BOIMEILEHUA TOCYNAPCTBY,
NOTEpIEBIIEMY B Pe3yJbTaTe MEXAYHAPOAHO-TIPOTHBONIPABHOIO AesiHus. PecTutyuns
NpeAToNaraeT BOCCTAHOBJIEHHE, HACKOJIBKO 3TO BO3MOXHO, CHTYaLIMH, KOTOpas CyLIeCTBOBana
IO COBEPLIEHHA MEXIYHAapPOIHO-TIPOTUBOIMPABHOTO AESHHUA, €CJIH TO0ble H3MEHEHUS,
NPOH3OLIEAUINE NPH NAHHON CUTYaLIMH, MOTYT ObITb OTHECEHEI K 3TOMY JESHHMIO.

B npocreiimieii popme 370 npeanonaraer Takue AEHCTBUA, Kak OCBOOOXAEHUE HENMPABOMEPHO
3afepKaHHBIX JIML| WJIM BO3BpallleHHEe HENPaBOMEPHO apecTOBaHHOIO UMyLIecTBa. B apyrux
CIIy4asiX PECTUTYLMS MOXET ObITb oJiee CI0XKHBIM aKTOM.

2) KoHuenuus pecTHTYyLM HE UMEET YHHBEPCAIBLHOTO onpeneneHus. CoOrlacHO OXHOMY M3
HHUX PECTHTYLHA 3aK/IIOYAETCA B BOCCTAHOBJICHHH status quo ante, T.€. CUTyaLUH,
CyLIECTBOBABIIEH N0 COBEPIIEHUsA NPOTHBONPaBHOro AesHud. [lo apyromy onpenenenuto
peCcTHTYLIMEH ABNAETCA YCTAHOBJICHHE MM BOCCTAHOBJIEHHE CHTYyallMy, KOTOPas CyleCTBOBajNa
611, ecu 661 IPOTHBONpPABHOE AeAHUE He Gb110 coBepiueHo. IlepBoe onpeneneHue yxe, OHO He
BKJIIO4aeT B ce0si KOMIEHCALHIO, KOTOpas, BO3MOXHO, MpHUHTAJach Obl MOTEpEBLIEH CTOPOHE
3a IOHECEHHbIE YOBITKH, HanpuMep YObITKH H3-32 HEBO3MOXHOCTH UCIIOJIb30BAHHSA
HETpaBOMEPHO 3aiep>KaHHBIX TOBAapOB, KOTOpbIE BNOCHEACTBHH ObLTH Bo3BpaweHbl. Ilocnennee
OnpeneicHHe BCTPAMBAETCA B KOHLEMIMIO PECTHTYLIMH APYTHX 3IEMEHTOB MOJIHOIO
BO3MEILCHHUA U BKJIKOYAET B Ce0A peCTUTYLIMIO KaK GOpMY BO3MELIEHHUS H NOAPa3yMeBaEMOe
0053aTeIbCTBO TaKOBOIO Bo3MelueHus. B crartbe 35 npuHsaTo 6onee y3koe ornpeneneHue,
obnaparoLiee TeEM NPEHUMYIIECTBOM, YTO OHO CHOKYCHPOBAHO Ha OLieHKe (aKTHYECKOH
CUTyauuu u He TpebyeT rMNOTETHYECKOrO U3y4EeHUs BOMIPOCa O TOM, KakoBa Obina 6bl CHTyaLus,
ecyiu 661 He 6BLIO COBEPILEHO NPOTHBONpPaBHOe AesHue. Pasymeercs, ans obecneyeHus
BO3MELUEHUS MPHMHHEHHOTO yiepba B MoJHOM 06beMe MoxeT noTpeboBaThes, YTOOb!
PECTUTYLIMA B TAKOM Y3KOM €€ TOJIKOBaHHH OblLila IONONHEHa KOMITEHCALMEiH.
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3) Tem He MeHee, OCKOJIbKY PECTUTYLIMA B HAUOOIbLIEH CTENEHN COrIacyercs ¢ 00mum
MIPHUHIMIIOM, I'JIACSLIMM, YTO OTBETCTBEHHOE NOCYAAPCTBO HOJDKHO JINKBUAMPOBATD MPaBOBBIE U
MaTepHaNbHbIE NOCAEACTBUA CBOErO MPOTHBOMPABHOIO JESTHUSA ITyTEM BOCCTAHOBJIEHHS
CHMTYaLMH, KOTOpas CyLiecTBOBaa Obl, eciiu 6b1 He ObIIO COBEPLIEHO 3TO AeAHHE, OHAa U
sBNseTcs nepBoil u3 popm Bo3mewenus. IIpuopurer pecTutynu Obi1 MOATBEPKAEH
IMocrosiHHO# nanaroii B aene o gpabpuxe 6 Xooicyse, 3aABUBLIEH, YTO OTBETCTBEHHOE
rocyaapcrBo "00s3aHO BOCCTAHOBUTD MPEAMPUATHE H, €CIIH 3TO HEBO3MOXHO, BHIIJIATHTh €ro
CTOMMOCTb Ha MOMEHT KOMITIEHCALIUH, IPHYEM 3Ta CTOMMOCTb HIPAET POJIb PECTUTYLIHH, KOTOpas
oka3aznach HeBO3MOXHON"*?. Jlanee ITanata 3asBuia, 4TO "[H]eBO3MOKHOCTb BOCCTAHOBIEHUS
¢$abpuku B X0XyBe, C KOTOPOii CTOPOHBI COTJIACHBI, MOXET MMETh CBOMM CJIEICTBHEM 3aMEHY
PECTHTYLIMH BBIIIATOR CTOMMOCTH MPEATPHATHA" >, 10 06CTOATENLCTRO HAGTIONAETCS BO
MHOTHX JieJlaX, KOTra CyAbl paCCMaTpPHBAIOT KOMIIEHCALMIO TOJNBKO MOCIIE 3aKIIFOYEHHUS O TOM,
YTO 110 TOi W/ MHO# NIPHYMHE PECTHTYLIUS HEBOIMOXHA . HecMOTps Ha TPyIHOCTH, C
KOTOPBIMH MOXET CTOJIKHYTbCA PECTHTYLIMA Ha NMpaKTHKE, roCyJapcTBa HEPEAKO HaCTauBaioOT
HMEHHO Ha Hell, npeano4mras ee KoMneHcaumu. JleHcTBUTENbHO, B ONpeieNieHHbIX Cly4anXx,
0COOEHHO KOTZia IPMMEHSIOTCA MMIIEPATUBHBIE HOPMBI, PECTUTYLIS MOXET NOTPeOOBaThCA KaK

4aCIICKT BBINOJIHEHHA NCPBHYHOIO o0s3arensCcTBa.

4)  C ppyroii CTOPOHBI, HEPEAKO BO3HUKAIOT CUTYALHH, KOT]a PECTHTYLIUA HEBO3MOXHA MJIH
KOTZa ee pa3Mep HaCTOJbKO HEBEJHMK JUIA NOTEPIEBILEro roCyAapcTBa, YTO CTaAHOBATCS
MPHOPUTETHBIMH Apyrue GOopMbl Bo3MeIeHHss. Bonpock! BbiOOpa MEXIY pa3iMuHbIMH
$hopMaMu BO3MeEILEH!s PACCMATPHUBAIOTCA B KOHTeKCTe UacTy TpeThei -
NpaBOMEPHOro BbIOOPa, KOTOPBI HMEeTCs Y NOTEPNEBLIEro rocyqapcTea HiIH APyroro
00pa3zoBaHuA, BO3MOXHOCTb PECTHTYLIMM MOXKeET OBbITh Ha MPaKTHKE HCKIIOYEHA, HAMPUMeED 110
TO# NPHUYNHE, YTO UMYLIECTBO, O KOTOPOM HIET peyb, ObLIO YHHUTOXKEHO WM MpeTepresno

. Ho nomumo

CYLIECTBEHHbIE M3MEHEHMS WIM CUTYaLMA 110 TOM HIIK HHOM NpHYKMHE HE MOXKET OBbITh
BOCCTQHOBJICHA B BHJIE status quo ante. JIeHCTBUTENBLHO, B HEKOTOPBIX CIy4asAX Cy.bl, ONUPAsCh
Ha yCJIOBHS COMPromis WJIM MO3MLIMHA CTOPOH, A€NAaH BbIBOJ, KOTOPbIid paBHOCHJIEH
MPOKU3BOJIBHOMY BBIOOPY KOMIEHCALIMK BMECTO pecTHTyurd. Hanpumep, B nene Yoaimepa

523 Factory at Chorzow, Merits, 19?8, P.C.1.J. Series A, No. 17, p. 48.

24 bid.
525 Cw., nanpumep, British Claims in the Spanish Zone of Morocco, UN RIAA, vol. 11, p. 615
(1925), at pp. 621-625, 651-742; Religious Property Expropriated by Portugal, ibid., vol. I, p. 7
(1920);, WalterFletcher Smith, ibid., vol. I1, p. 913 (1927), at p. 918, Heirs of Lebas de
Courmont, ibid., vol. XIII, p. 761 (1957), at p. 764.

526 Cwm. cTaThu 43, 45 ¥ KOMMEHTApHH.
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Dremuepa Cmuma apbuTp, 3asBHB, YTO PECTUTYLIMA JOJDKHA ObITh yMECTHA B MPHHIIKIIE,
HCTOJIKOBaJl COMPromis Tak, Kak 6yATO OH AaeT eMy NpaBo NMPUCYAUTb KOMIEHCALMIO, YTO OH H
CHENal, KCXOAA M3 "BLICLIMX HHTEPECOB CTOPOH M obmecTsenHocTH">:’. B nene Amunoiin
CTOPOHBI COTJIACHJIMCh, YTO BOCCTAHOBJIEHHE Status quUO ante Mocie aHHYJIUPOBAHMSA KOHIIECCHH

Ha ocHOBaHHH yka3a Kyseiita 6yner neuenecoobpasHeiM ",

5)  PectuTyuus MOXeET NPMHMUMATh POPMY MaTEPHATLHOTO BOCCTAHOBJICHHS WM BO3BpaTa
TEPPUTOPHH, JIMLL HIIK MMYLLECTBA HIIK K€ OTMEHbI KaKOro-1u60 npaBoBOrO akTa HIIH UX
coyeranus. K npumepaM marepuanbHOro BOCCTaHOBJIEHHA OTHOCATCS OCBOOOXIEHHE
3aJepXKaHHbIX, IEpPeiaya roCyAapCTBY JIMLA, apECTOBAHHOTO HA €r0 TEPPUTOPHH >, PeCTHTYLIHS
cynoB™° MM OTHENBHBIX BUIOB UMyIecTBa™ |, BKIOYAs JNOKYMEHTBI, IPOM3BENEHHA UCKYCCTBA,
aKLUHOHEPHbIe CEpTU(HUKATDI U T.0.3% TepmuH "ropunudeckas pecturyuus” ynorpebnsiercs

HEPENKO B TeX CIIy4asXx, KOTJa PeCTUTYLMA TpeOyeT UM NpearnoiaraeT u3BMEHEHHE

527 UN RIAA, vol. 11, p. 915 (1929), at p. 918. B nene o rpeueckoii TeneOHHON KOMNAHHM

apOMTPaXKHbIH Cyll BLIHEC PEIEHHE O PECTUTYLIMH, ONHOBPEMEHHO 3asBHB, YTO OTBETCTBEHHOE
rOCyAapCTBO MOXET BBIILIATHTb BMECTO Hee KOMIIEHCALHMIO "10 BaXKHbIM rOCYAaPCTBEHHBIM
coobpaxenuam”. Cm. J.G. Welter & S. M. Schwebel, "Some little known cases of concessions",
B.Y.IL. vol. 40 (1964), p. 216, at p. 221.

28 Government of Kuwait v. American Independent Oil Company, (1982) I.L.R., vol. 66,
p. 529, at p. 533.

2K NpMMEPaM MaTepUanbHOMN PECTHTYLIMH, CBA3aHHOM C PU3UUECKHUMH JIMIAMH, OTHOCATCA
HHUMAEHTH "Tpenm” (1861) n "®@ropuda” (1864), kOTOpbIE CBA3aHBI C APECTOM (PHUIHMUECKUX
mui Ha 6opTy cynoB: Moore, Digest, vol. VII, pp. 768, 1090-1091, u neno o Juniomamuyeckom
U KOHCY1bCKOM nepcorane, B Koropom MexxayHapoausiit Cya nocranosui, uto6st UpaH
HeMeIEHHO 0cBOOOAMIT Beex 3anepxaHHbIx rpaxaad Coenunennsix llltaros: Diplomatic and
Consular Staff in Tehran, 1.C.J. Reports 1980, p. 3, at pp. 44-45.

80 Cwm., nanpumep, unnunent "Giaffarech” (1886), KOTOpbIit 3aKITIOYAIICH B 3aXBATE B
KpacHOM Mope erunerckMM BOEHHbIM kopabiem 4YeTripex TOproBuix CyaoB U3 MaccaBbl,
3apeructpupoBaHHbix B Mramuu: Societa Italiana per 1'Organizzazione Internazionale, Consiglio
Nazionale delle Ricerche, La prassi italiana di diritto internazionale, 1st series (Dobbs Ferry,
Oceana, 1970), vol. II, pp. 901-902.

1 Hanpumep, Temple of Preah Vihear, Merits, 1.C.J. Reports 1962, p. 6, at pp. 36-37.

B nannom nene MexayHaponustit Cyn BbiHeC pelueHne B noqaepxky ucka Kambomks,
KOTOPBIH MPeAyCMaTPMBaT PECTHTYLIMIO HEKOTOPBHIX OOBEKTOB, BHIBE3EHHBIX U3 AAHHOTO
pa¥oHa, 1 xpama BiacTsamu Taunanna. Cm. Taxke neno Hotel Métropole, UN RIAA, vol. X111,
p. 219 (1950), the Ottoz case, ibid., vol. XIII, p. 240 (1950), the Hénon case, ibid., vol. XIII,
p. 249 (1951).

32 B nene o owcenesnoii dopoze Bysay-Hexoauu apGuTpaxHblil CyA OCTAHOBH BEPHYTH

HEMELIKOH KOMIIAaHUH aKLMH PYMBIHCKOI xkete3HonopoxHoi komnanuu: UNRIAA, vol. 111,
p. 1839 (1939).
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IOPUAMYECKOM CHTYallMH MO0 B paMKax NPaBoOBO# CHCTEMBI OTBETCTBEHHOTO rOCYapCTBa,
nu60 B €ro npaBOBbIX OTHOLIEHHAX C MOTEPNEBIUMM rocyaapcTsoM. Takue CIy4an BKIIOHAIOT B
cebst OT3bIB, OTMEHY MJIH U3MEHEHHE KOHCTUTYLIHOHHOIO HMJIH 3aKOHOMATEILHOIO TIOIOXKEHHS,
NPUHSATOTO B HapyUIEHHE HOPMbI MEKIYHAPOAHOIO NpaBa~", aHHYIMPOBAHME WM IIEPECMOTP
aIMHHUCTPATHBHOM UK CyneOHOMH Mephl, HEMPaBOMEPHO MPHUHATON B OTHOLIEHHH KaKOro-mbo
JMLA WM MMYIIECTBA MHOCTPAHIA ", WK TpeGOBaHHE O NPHHATHH COOTBETCTBYIOIHX MeEp
(HacKOJIBKO 3TO pa3pelIeHO MeXAYHAPOIHBIM IIPABOM) 0 NPEKPAILEHHIO NEHCTBUA
Kakoro-nm6o morosopa™-. B HEKOTOPBIX CIy4asX MOXET NIPUMEHATBCA KaK MaTepHaNbHaA, TaK
M IOPHIMYECKAS PECTUTYLHAC, B Ipyrux ciyuasx Kakoi-1u60o MEXIYHapOAHbIit Cya uiu
TpUOYHa MOXET IyTeM ONpPEAENEHHUs IOPUIMIECKOrO NOJOXKEHUA ¢ 06S3aTENLHOMN CHIIOMH 1A
CTOPOH BbIHECTH TOCTAHOBJIEHHE, PABHOCHJIBHOE PECTUTYLIHH B MHOH dopme™ . Takum
o6pa3oMm, ynotpebneHHBIit B cTaTbe 35 TEPMHH "PECTUTYLHS" MMEET LIHPOKOE 3HAYEHHE
BKJIOYAeT JIio0bie NEACTBUSA, KOTOPbIE NOJDKHO NPEANPHHATH OTBETCTBEHHOE FOCYAAPCTBO MU

533 Cny‘{an, koraa camMo CylmeCTBOBaHHE 3aKOHA paBHOCHIIBHO HAPYIIEHUIO MEXIAYHapOIHOIo

o6s3aTenbCTBa, CM. KOMMEHTapuii K cTathe 12, myHkT 12.

%34 Hanpumep, the Martini case, UN RIAA, vol. 11, p. 973 (1930).

5 Boeneo do2060pe bpaiiana-Yamoppo (Kocma-Puxa npomue Hukapazya)
LleHTpanbHOaMepHKaHCKHUIA Cysl MOCTAHOBHUIL, YTO "nMpaBuTenbcTBO Hukaparya, npuMeHss Mephl,
pa3peIeHHbIE MEXTYHAPOIHBIM NPaBOM, 0OA3aHO BOCCTAHOBHTb U COXPaHHUTh IOPHIHYECKHI
CTaTyc, CYLECTBOBaBIIMH 0 noroBopa bpaiiana-Yamoppo Mexay pecrybnukaMu - CTOpOHaMU
B CTIOpE, B TOH MEpe, B KAKOM 3TO KaCaeTcs BONPOCOB, PACCMOTPEHHBIX B XOJ€E JaHHOI'O
cynebHoro npouecca..." A.J.LL., vol. 11 (1917), p. 674, at p. 696; see also p. 683.

%36 Tax, [TocTOAHHAA MAJ1aTa OCTAHOBMIIA, 4TO UexocnoBakus "obs3aHa BEPHYTb
Koponesckomy Benrepckomy 6ynanemrckoMy yHuBepcurety uMm. [lerepa I1asmanu tpeGyemoe
MM HEIBIDKMMOE HMYILECTBO 6e3 KaKoit-1nbo nepeycTynkH, NpHHYAUTENBHOTO YIIPABIEHU HIIH
CEKBECTPa M B TOM COCTOSIHHH, B KAKOM OHO ObLJIO 10 IPUMEHEHHs NaHHbIX Mep": Appeal from a
Jjudgement of the Hungaro-Czechslovak Mixed Arbitral Tribunal (The Peter Pdazmadny
University), 1993, P.C.1.J., Series A/B, No. 61, p. 208, at p. 249.

%7 B nene o npasosom cmamyce Bocmounoii I pennanouu TIocTossHHAA manara NocTaHOBHMIA
"yT0 3asBiIEeHHE 06 OKKynauMy, NpuHATOE npaBuTenbcTBOM Hopseruu 10 mons 1931 ropa, u
mo6bie wary, NpeANpPHHATHIE B JAHHOM HANpPaBIeHUH NIPABHTENBCTBOM TOH CTPaHbl,
TNPEACTaBAAIOT cobO0M HapylIeHHe AeHCTBYIOLIErO MPABOBOrO CTaTyCa W, CIIEOBATENLHO,
SIBJAIOTCS HE3aKOHHBIMH U HeneicTBuTenbueiMu": 1933, P.C.LJ., Series A/B, No. 53, p. 22, at
p. 75. B nene o céoboonvix 3onax Om-Caeya u oxpyze JKexc TlocrosiHHas nanara NOCTAHOBHIIA,
4T0 PpaHLMsA "NOKHA OTBECTH CBOIXO TAMOXKEHHYIO IPAaHMIYY B COOTBETCTBHH C MOJIOXEHHUAMHU
yKa3aHHbIX JOTOBOPOB H JOKYMEHTOB; M YTO 3TOT PEXMM NOJDKEH OCTABaThCH B CHIIE, MOKA OH
He GyneT M3MEeHEeH Ha OCHOBaHMH cornawenus mexay Croponamu": 1932, P.C.1J., Series A/B,
No. 46, p. 96, at p. 172. See also F.A. Mann, "The consequences of an international wrong in
international and municipal law", B.Y.Z L., vol. 48 (1976-77), p. 1 at pp. 5-8.
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BOCCTAQHOBJICHNA CUTYallUH, CIIOXKMBLIEHCA B PEIYIBTATE MEXKAYHAPOAHO-TIPOTHBONIPABHOT'O
ACAHWA.

6) KonkperHbie TpeOOBaHUA C TOUKH 3pEHHUA PECTUTYLIMM YacTO OyAyT 3aBHCETH OT
COAEp>KaHUA OCHOBHOTO 00s3aTeNIbcTBa, KOTOpoe ObLIo HapymeHo. Pectutyius kak nepsas
¢opma Bo3MewIeHHs uMeeT ocoboe 3HaueHHe TOria, KOra HapyIueHHOe 00A3aTeIbCTBO UMEeT
HenpepbIBHbIN XapakTep , naxe Goyiee TOro, KOraa OHO BO3HUKAET B COOTBETCTBHH C
MMIIEpaTHBHOI HOpMOIi 06LIero MexayHapoaHoro npasa. Hanpumep, B ciyuae
NPOTHBONPABHOM aHHEKCHHU FOCYZapCTBa OTBOM OKKYITHPYIOIIUM FOCYyJapCTBOM CBOMX BOWCK U
aHHYJIMPOBaHHE MIOOBIX YKa30B 00 aHHEKCHM MOXKHO PacCMaTPHBATh KaK BJeKyLiue 3a coboi
npekpalieHne BOEHHBIX NeHCTBHIL, a He pecTHTyLMIo . Ho Jaxe B 3TOM Ciyuae B KauecTBe
OIHOrO U3 acnekToB Nubo npekpaieHus, 6o pecTuTyuun Heo6xoauMo Oyner npuHATH
BCIIOMOTaTeNIbHbIE MepbI (BO3BpAT JIIOAEH MM UMYILECTBA, 3aXBAYEHHBIX B XOJI€ BTOPXKEHHU).

7)  Obs3arenbcTBO 00ECIEUHBATL PECTHTYLIUIO HE ABJIAETCA HEOrPaHUYEHHBIM. B yacTHocTH,
COrnacHo cratbe 35, pecTUTynHs HeoOxoxuMa "eciiu | B TOit Mepe, B Kakoil" OHa He ABJISETCA
MaTepHaIbHO HEBO3MOXKHOH MJIM COBEPIUEHHO HENMPONOpLHOHaNbHOH. Ppasa "ecnu u B ToOi
Mepe, B KakO#" sICHO JIaeT MOHATD, YTO PECTUTYLIMA MOXET ObITh MCKIIIOUYEHA MHMUIL YACTHYHO, H
B 3TOM ClIy4ae OTBETCTBEHHOE rocyaapcTBo Oyner o6s3aHO 06ecneunuTs peCTUTYLIHIO B TOM

obbeMe, B KAKOM OHA He ABJIAETCS HEBO3MOXHOH MIIH HEMPONOPLUHOHAILHOIM.

8) CornacHo DOAMYHKTY a) cTaThi 35 pecTUTYLHs He TpeOyeTcs, eClii OHa ABJISETCA

"MaTepHaIbHO HEBO3MOXHOR". DTO MONOKEHHE NPUMEHSETCS B TE€X Cy4asX, Koraa
HMYLIECTBO, NOIEXkKallee BOCCTAHOBJICHUIO, HABCEra YTPa4€HO MJIH YHHYTOXKEHO HIIH
OKa3aJI0Chb HACTOJILKO MOBPEXIACHHBIM, YTO MOTEPANO CBOK0 HEHHOCTh. C Apyroi cTopoHsbl,
PECTHTYLIMSA HE SIBISETCA HEBO3MOXHOM JIMIUb HA OCHOBAHUH IOPHINYECKHX MU NPaKTHYECKHX
TPYAHOCTEM, Jake HECMOTPS! HAa TO, YTO OTBETCTBEHHOE 'OCYAapCTBO MOJKET NPENNPUHATh
ocobble ycunus i ux npeogonerus. CornacHo cratee 32, rocyaapcTBo, COBepIIHBLIEE
NPOTUBOMPABHOE AEAHHE, HE MOXKET CChUIATHCS HA MOJIOXKEHUS CBOErO BHYTPEHHErO Npasa B
KauecTBe ONPAaBAAHHUA HEMPENOCTABJIEHHUS MOJHOrO BO3MELIEHHUS, U CaM (aKT MOJUTHYECKHX
WM aAMUHUCTPATHBHBIX NPENATCTBUI JUIS PECTUTYLIMH HE O3HAYAET €€ HEBO3MOXXHOCTH.

9) MarepuanbHas HEBO3MOXKHOCTb HE OTPaHHYUBAETCS CTy4asiMH, KOTAa OObEKT, O KOTOPOM
HAET peyb, YHUUYTOXKEH, HO BMECTE C TEM OHa PacrpoCTpaHseTcs Ha 0oJiee CIOXKHbIE CHTYALIMH.
B nene o necax e Illenmpanvrvix Podonax uctel MMen NPaBo JHIIbL Ha JOJIO B JIECOBOIYECKHX
onepauusaX, a Apyrue y4aCTHUKH BoOOIIe He MpexbsBHIIM HUKAKUX npeTeH3uit. Jleca Oblau He B
TOM COCTOSIHUH, B KAKOM OHHM HaXOAMJIMCh B MOMEHT UX NPOTHUBOIMIPABHON 3KCIIPONPHALIUH, H
U1 OTIPENENIEHHA MX COCTOsIHUA noTpeboBanock Obl TmaTeNnbHOE paccnenosanune. [locne

%8 Cwm. BbIme, KOMMeHTapuii K cTaThe 30, MyHKT 8.
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3KCIPONPHALIMH NPaBa Ha 3TH Jieca NpUoOpenu TpeTbH CTOpOHbI. 10 pAxy NpUYMH Takoro
XapaKTepa B PECTUTYLIMH GbLIO OTKa3aHO™ . JIAHHOE [eN0 MLMOCTPHPYET LIMPOKO
PacnpoCTpaHeHHOE NMPEACTABICHHE O HEBO3MOXHOCTH OCYIIECTBIEHHA PECTUTYLIHH, OHAKO
BMECTE C TEM OHO KacaeTcsi BOIIPOCOB UMYLIECTBEHHBIX NPaB B (PaBOBO# CHCTEME
OTBETCTBEHHOIO TOCYAaPCTBA™ . Ta IO3MLMSA MOXKET OKa3aThCs HHOM, KOTAa
paccMaTpuBaeMble NpaBa H 00A3aTeNbCTBA BOSHUKAIOT HEMOCPEACTBEHHO B MEXIYHAPOHOH
MJOCKOCTH. B 3TOM KOHTEKCTE PECTHTYLIMA UIpaeT 0co00 BaKHYIO POJIb.

10) B HeKOTOpBLIX Ciy4asix NPH PaCCMOTPEHHH BOIPOCA O MATEPHANILHOM BO3MOXHOCTH
PECTHTYLIHH MOXET NMOTPeGOBaThCA YYECTh MO3ULIMIO TPETHX CTOPOH. Takas CHTyaLusi ©UMena
MECTO B JieNe o Jecax 6 Llenmpansnvix Pooonax™. Ho BONPOC O TOM, OyIeT JI NO3uLUA
TPETbEH CTOPOHBI NPEMNATCTBOBATL PECTUTYLINH, OyieT 3aBHCETh OT OOCTOATENLCTB, B TOM YHCIIE
OT TOrO, AEACTBOBAJIA JIH TPEThsl CTPaHa B MOMEHT 3aKJTIOYEHHUS CHENKH WK BCTYIJIEHHS B
OCrapHBaeMbi€ npasa J06POCOBECTHO, HE NPHHMMAs BO BHUMaHHe TpeGOBaHHE O PECTHTYLMH.

11) Bropoe ucimoueHue, paccMaTpHBaeMoe B MOANYHKTE b) craTby 35, CBA3aHO CO CITyuasMH,
KOrJa BbIrofia OT NOJy4YEHHs PECTHUTYLIMH SBHO HEMPOIOPLMOHANBHA H3AEPKKAM

OTBETCTBEHHOTO rocyiapcTsa. I'0BOpS KOHKPETHO, PECTHTYLIMA MOXKET He NMOTPebOBaThCA, eCIIH
OHa "Biever 3a coboit 6peMs, KOTOPOE COBEPLIEHHO HENPONOPLUHOHANIBLHO BHIMOAE OT NOTYYEHUS

PECTUTYLIMM BMECTO KOMNEHcAUMK". 3TO MOJIO)KEHHE IPUMEHAETCS TONbKO TOTAa, KOTAA
CYLIECTBYET CEpPbE3Has AUCIPONIOPLHA MKy OpeMeHeM, KOTOPBIM PECTHTYLIHS JISXKET Ha
OTBETCTBEHHOE rOCYAapCTBO, U BLINOMIOH, KOTOPYIO NOMy4HT MO0 NOTEpIeBIuee roCyAapCTBO,
nu6o mo6oit noTepnesLInii B pesysibTaTe HapymeHHs obs3arenscra. Takum 06pa3oM, JaHHOE
TOJNIOXKEHNE ONUPAETCS HA COOBPaXKEHHs CPABEITHBOCTH M Pa3syMHOCTH™ 2, XOTA NO3HLIMK
NOTePreBLIEro rocyAapCTsa M OTAAETCS NPEANOYTEHHE BO BCEX CIIy4asX, KOTAa MPOLECC
YPaBHOBEIICHHS HE CBHAETENILCTBYET O ABHOM NPEAMOYTEHHH KOMITCHCALIMH B OTJINYKE OT
pectuTyuuH. basaHc npeanoyTeHHit HEH3MEHHO GyET CKIOHATECA B NOJB3Y MOTEPIEBIIEro

3% UN RIAA, vol. III, p. 1405 (1933), at. p. 1432.
%0 Bompock! pecTHTyLMH B KOHTEKCTe apbuTpakHOro pasbuparenscTaa 1o
roCyapCTBEHHbIM KOHTakTaM cM. Texaco Overseas Petroleum Company and California Asiatic
Oil Company v. Government of the Libyan Arab Republic, (1977) L L.R., vol. 53, p. 389, at pp.
507-8, para. 109; BP Exploration Company (Libya) Ltd. v. Government of the Libyan Arab
Republic, (1974) IL.R., vol. 53, p. 297, at p. 354; Libyan American Oil Company (LIAMCO) v.
Government of the Libyan Arab Republic, (1977) IL.L.R., vol. 62, p. 140, at p. 200.

1 UN RIAA, vol. 111, p. 1405 (1933), at p. 1432.
2 Cm, Hanpumep, JH.W. Verzijl, International Law in Historical Perspective (Leyden,
Sijthoff, 1973), part. VI, p. 744, and the position taken by the Deutche Gesellschaft fiir
Volkerrecht in. Yearbook... 1969, vol. 11, p. 155.
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roCyaapcTBa BO BCEX CIIy4asX, KOrZa HEOCYLIECTBJICHHE PECTUTYLIMM CTABHT MOA Yrpo3y ero
MONUTHYECKYIO HE3aBUCHMOCTD UJIH SKOHOMHYECKYIO CTaOHIIBHOCTS.

CraTba 36
KoMnencauus

1. TocynapcTBo, OTBETCTBEHHOE 332 MEXKAYHaPOAHO-NIPOTHBOIIPABHOE AesiHKUE, 0013aHO
KOMITEHCHPOBaTh yiep6, NpUYHHEHHBIH TaKUM AeTHUEM, HACKOJIbKO Tako# yep6 He
BO3MEIAETCS PECTUTYLIMEH.

2. Komnencauus oxBatbiBaeT mo60it HCHHCITHMBIH B GUHAHCOBOM BbIPaXKeHHH yuieps,
BKJIIOYAs YNYLUEHHYIO BhIFOAY, HACKOJBKO OHa YCTaHOBJIEHA.

KommenTapuii

1)  Cratba 36 kacaercs KOMIEHCAlLMH 3a yuepd, NpUUHUHEHHbIH B pe3yJbTaTe
MEXIyHapOAHO-IIPOTHBOIIPABHOTO A€SHHsA, HACKOJILKO Tako# ymepb He Bo3meaercs
pecturyuueii. Ilonstue "ymep6" onpeneneHo B myHkTe 2 craThi 31 kak BKIOYaromee oboi
Bpell, MaTepHaIbHbIA WIIH MOpaJIbeIﬁw . B myHkTe 2) cTaTbh 36 3TO onpezneneHue noiy4uio
OaJbHeMIIee pa3BUTHE MOCPEACTBOM YKa3aHHs, YTO KOMITEHCALIUA OXBaThIBaeT Joboii
HCYMCIHMBII B (MHAHCOBOM BhIpaXK€HHUH yliepO, BIIIOYas YNMYIIEHHYIO BHINOY, HACKOJIbKO OHa
yCTaHOBJIEHA B JAaHHOM ciiydae. OroBopka "HCYHCINMBI B GHHAHCOBOM BbIpakeHHH"
HarpaBJieHa Ha TO, YTOObI HCKJIFOYHUTh KOMIIEHCALIMIO 33 TO, YTO HHOTAA Ha3bIBAlOT "MOPAJIbHBIM
yuepboM" rocynapcTBy, T.€. OCKOpOJieHHe WU Bpell, HAHECEHHBIH B Pe3y/IbTaTe HapyLIeHUs
NpaB, HE CBA3aHHBIX C GAKTHYECKUM YIepOOM HMYIIECTBY WM JIIOAAM: 3TO MOHATHE ABNAETCH
npeaAMEeTOM caTHC(aKLKK, KOTOpas pacCMaTpHBaeTcs B craTbe 37.

2) U3 pasnuyHbIX POpM BO3MELIEHHS KOMIIEHCALIMA, BO3MOXHO, ABIAETCA Hanboee
pacrpoCcTpaHeHHO! B MEXIYHapOOHOH NpakTuKe. B mene o npoexme I'abyuxoeo-Hadvmapow
Cyn 3asBun: "[c]ywmecTByer BMOJIHE YCTOABLIAACS HOPMa MEXIYHAPOAHOIO NpaBa, COTIaCHO
KOTOpO#l NoTepneBIIee rOCyAapCTBO UMEET IIPaBO HAa MOJMYYEHHE KOMIIEHCALIMH OT rOCyJapCTBa,

KOTOPOE COBEPLIMIIO MEXTYHAPOXHO-IPOTHBONPABHOE JEAHHE, 32 IPHYMHEHHBIR UM yiep6" .

o owm KOMMeHTapuii k cratbe 31, myHkTHI 5, 6, 8.

%44 Gabcikovo-Nagymaros Project (Hungary/Slovakia, I.C.J. Reports 1997, p. 7, at p. 81,
para. 152. Cwm. Taxke 3asBneHre [I0CTOAHHOM ManaThl MEXAYHAPOLHOIO NPABOCYAMA IO ATy
o ¢abpuxe 8 Xooicyse, B KOTOPOM OHa NOBOPHT, YTO "CYIECTBYET MPHUHIKN MEXIYHAPOAHOIO
MpaBa, COrJIaCHO KOTOPOMY BO3MeLleHHe 3a IPOTHBONPAaBHOE AEAHHUE MOXKET COCTOATH M3
komniencauun": Factory at Chorzow, Merits, 1928, P.C.1J., Series A., No. 17, p. 27.
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CTonb e YCTOSIBLIEHCA HOPMOM ABJIAETCA CHTYalMs, KOTAA MEXAYHAPOOHBIA CYa UK
TpUbyHaJ, HMEIOLIMiA FOPUCAMKIHMIO B OTHOIIEHHH TpeOOBaHUs 00 OTBETCTBEHHOCTH
rocyaapcTBa, HajieJIeH B KaueCTBe acMeKTa 3TOi I0PUCAUKLIMU TOJTHOMOYHMSIMH BLIHOCHTb
pelleHHE O KOMIIEHCALIMH 33 IIPHYHHEHHBIH yirep6>.

3) B3auMOCBA3b C PECTUTYLHEH NOACHAETCA B ocnenHeit gppase crarbu 36 ("Hackonsko
Takoi ymep0O He BO3MelaeTcs pecTuTynuei"). PecTUTyLus,, HECMOTps Ha ee EPBUYHOCTD B
KauecTBe NPaBOBOTO MPHHLMIIA, YaCTO HEBO3MOXKHA MM HeaziekBaTHa. OHa Mosxer 6bITh
YaCTHYHO WJIM NMOJHOCTBIO MCKJIFOYEHA HA OCHOBAHHMH HU3BATHH, H3JI0)KEHHBIX B CTaThe 35, MJIH B
CHJIY TOTO, YTO MOTEPIEeBLIee FOCYAaPCTBO OTAAET NPEANOYTEHHE KOMIIEHCAINH, WK e N0
HHBIM npuuuHaM. Jlaxke KOTa peCTHTYLIHs OCYIIECTBIIEHA, OHA MOXET OKa3aThCH
HEeIOCTaTO4HOM M1 o6ecneyeH s NOJTHOro Bo3MelteHus. PoJjib KOMIIEHCAllMH 3aKTI04YaeTcs B
3anonHeHnH Mo6bix npobenos B Lensx obecrneyeH s NOJHOr0 BO3MEILEHUA NPUIHMHEHHOTO
ymep6a>*. B pemenun no neny "JIysumanus" apGUTPaXHbIA CyAbs YKa3al:

"OcHOBOMNOJAraloLas KOHUENLMA "BO3MeLIeHUs yuepba" 3aKmoyaeTcs B. ..
BO3MELIEHHH NOHECEHHBIX YObIMKOE, BbILIATa YCTAHOBJIEHHOH B CyneOHOM Mopsake
Komnencayuu 3a npotusonpasHoe aesHue. CynebHas 3amuTa JOJDKHA OBITL COM3MEPHUMA
C NOHECEHHBIM yiepOoM, ¢ TeM YTo6bl NOCTPa/aBilast CTOPOHA MOTJIa MOJYYHTh MOJHOE

Boamemeﬂne"s‘".

AHaJIOrHYHBIM 00pa30M poJIb KOMIIEHCALIMHY NPECTABIEHa B CIEAYIOIIEH BIAEPIKKE U3
peurenus ITocTosHHOH nanaTsi:

"PeCTHTYLIMA B HATYpe HIIH - €CJIM 3TO HEBO3MOXHO - BbIIJIATAa CyMMBI,
COOTBETCTBYIOLIEH pa3Mepy PECTHTYLIMH B HaType;, Ha3HAuY€HHE, €CIIH €CTh
HeoOXOMMMOCTb, KOMIIEHCALIMH 3a MOHECEHHbIE YOBITKH, KOTOPBIE HE MOKPHIBAHCH ObI

545 Factory at Chorzéw, Jurisdiction, 1927, P.C.1.J.,, Series A, No. 9, p. 21; Fisheries

Jurisdiction, (Federal Republic of Germany v. Iceland), Merits, 1.C.J. Reports 1974, p. 175, at
pp. 203-205, paras. 71-76;, Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States), Merits, I.C.J. Reports 1986, p. 14, at p. 142.

%46 Factory at Chorzow, Merits, 1928, P.C.1.J., Series A, No. 17, pp. 47-8.

547 UN RIAA, vol. VII, p. 32 (1923), at p. 39 (BbineneHO B OPUTrHHANE).



-250 -

peCTHTYLIMEH B HATYpE UIIH MPOU3BEACHHOH BMECTO Hee BBIILIATOM, - TAKOBbI IPHHIIAIIBL,
KOTOpbl€ NOJDKHBI HCMIONB30BATHCS I ONpPENENeHHs pa3Mepa KOMIIEHCALIUH,
NpUYHTAIOLIEHCS 32 esHUE, IPOTUBOpPEYaLllee MEXAYHAPOTHOMY mpasy">*.

IIpaBo Ha nomy4eHHe KOMITEHCALIMM 32 TaKHe YOBITKH NOATBEPXKAEHO HPOKHUM MPELEAEHTHBIM
NpaBOM, MPAKTUKOM roCyJapCTB U TPyLAaMH KOPHUCTOB.

4)  Ilo cpaBHeHMIO C caTichaKUUEH POb KOMIEHCALIMH 3aKTI0YaETCA B BO3MEIEHHH
paxTHueCKUX yOBITKOB, IOHECEHHBIX B Pe3y/IbTaTe MEXIYHAPOAHO-NPOTHBONPABHOIO JAESHHA.
HHbIMH CIOBaMH, CTaTbs 36 BHINOJIHAET YHCTO KOMIEHCALMOHHYIO QYHKIIHIO, HA YTO YKa3biBaeT
camo ee HassaHue. KoMreHcalus COOTBETCTBYeT noanaromemycs pHHaHCOBOI oLeHke yimepby,
NpUYMHEHHOMY NOTEPNEBLIEeMy rOCyAapCTBY MM ero rpaxaaHaM. OHa He Mpecienyer uesb
HaKa3aTb OTBETCTBEHHOE rOCYJapCTBO, ¥ OHA HE HOCHT HAMEPEHHOTO UK WTpadHOro
xapakrtepa~. Takum 06pa3oM, KOMNEHCaLHs, KaK NPaBHJIO, NPEACTABIAET cOBOi NEHEKHYIO
BBITLIATY (XOTS MHOTZIA MO COTJIALIEHHIO CTOPOH OHA MOXET NPHHHMATD U APYTHe CTOMMOCTHbIE
$opmbi). [leHCTBUTENBLHO, AEHEXKHDIE BBIMLIATH! MOTYT NPUMEHATLCA B PAMKAX CaTHCaKIHK Ha
OCHOBAHMH CTaTbH 37, HO NIPU STOM OHHU BBINOJIHSIOT POJib, OTJHYHYIO OT POJH KOMIIEHCALHH.
HeHexHas KOMITEHCALMA JO/DKHA B MAKCUMAJILHO BO3MOXKHOMN CTENEHH COOTBETCTBOBAT
pasmepy yiuepba, NOHECEHHOTO NMOTEPHEBLIMM FOCYAAPCTBOM B PE3YNBTATE HAPYIIEHHA.
Carucoaxuus xe Hanpas/ieHa Ha 3arjlaKHBaHHE HEMATEPUANILHOTO BPEa, CTOMMOCTHAS OLEHKa
KOTOPOFO MOXET HOCHTb JIMIIb B BBICIIEH CTEeNeHH MPUOIH3UTENbHEIA U OTHOCUTEbHbIN
xapakrep™-.

S48 Factory at Chorzow, Merits, 1928, P.C.1.J., Series A, No. 17, p. 47, WITHPOBANOCH U
NPHMEHSIIOCH, B YaCTHOCTH, MexXIyHapOOHBIM TPHOYHAJIOM 110 MOPCKOMY NIPABY B JIENE O
M/V "Saiga" (No.2) (Saint Vincent and the Grenadines v. Guinea), judgment of 1 July 1999,
para. 170. Cwm. taxoxe Papamichalopoulos v. Greece (Art. 50), E.C.H.R., Series A, No. 330-B
(1995), at para. 36 (European Court of Human Rights); Velasquez Rodriguez, Inter-Am.Ct H.R.,
Series C, No. 4 (1989), at pp. 26-27, 30-31 (Inter-American Court of Human Rights); Tippetts,
Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of Iran and Others, (1984) 6
Iran-U.S.C.T.R 219, at p. 225.

B nene Benackeca Poopuzeca (Komnencauns) MexamepukaHckuit Cya no npasam
YeJIOBEKA BbIPA3HII MHEHHE O TOM, YTO MEXIYHAPOTHOE NMPABO HE MPU3HAET KOMIEHCALHH
wTpadHbIX YOLITKOB, HIIH YOBITKOB, IPUCYXAAEMBIX B OpsiKke HaKasauus: Inter-Am.CtH.R,
Series C, No. 7 (1989), p. 52. Cm. Taxxe Re Letelier and Moffit, (1992) I.L.R., vol. 88, p. 727,
aeno, kacarowmeecs youiictsa B BallMHITOHE YUMNHMIACKUMM areHTaMM OBIBILErO YMJIHIACKOrO
MHHHCTDA; COMpromis UCKJIK04a BO3MOXHOCTb NPUCYXKAEHHS KaKUX-THO0 WTpadHLIX
yOBITKOB, HECMOTDA Ha TO, YTO OHa NpeRycMaTpHBaeTcs npasom CoenuHennbix IItaTos. O
wrpadHbIx yobrTKax cM. Takxke N. Jorgensen, "A Reappraisal of Punitive Damages in
International Law", B.Y.L.L., vol. 68 (1997), p. 247; S.Wittich, "Awe of the Gods and Fear of the
Priests: Punitive Damages in the Law of State Responsibility", Austrian Review of International
and European Law, vol. 3 (1988), p. 31.

50 .
s Cm. xoMMeHTapuii k cratbe 37, myHkT 3.
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5)  Kak u apyrue nonoxeHus Yacty BTOpOid, cTaths 36 chopMynupoBaHa B BHAE
06513aTENBLCTBA OTBETCTBEHHOI'O MOCYAapCcTBa OCYIUECTBHUTH BO3MELIIECHHE 32 NOCIIEACTBHS,
BBHITEKAIOIME U3 COBEPIIEHHOTO UM MEXIYHAPOIHO-IPOTHBONPABHOTO nesuus . Cohepa
TIPUMEHEHMSA ITOro 00A3aTeNbCTBA OrpaHuyeHa GopMyIHPOBKO# "M06G0A HCHHCTMMBIN B
¢uHaHCOBOM BbIpaXkeHuH yuiepd", T.e. moboi ymepd, noanarommMics HCUUCIEHHUIO C
¢unancoBO# TouKH 3peHus. Hcuncnumblit B GHHAHCOBOM BhIpXKEHHH yIEPO BKIIOUYAET KaK
ymep6, MOHECEHHBIH CaMUM roCyAapcTBOM (ymep6 ero Co6CTBEHHOCTH UM EPCOHANY HIIH XKe
B CBSI3M C MOHECEHHBIMHM MM Pa3yMHBIMHU PacXOJaMH IO JIMKBHUAALIMH WM YMEHBLICHHIO
pa3sMepoB yiep6a, HAHECEHHOTO MEXAYHAPOAHO-IPOTHBOMNPABHBIM NEAHHEM), Tak U ywepd,
HaHECEHHbIA rPaXkAaHaM - JTHLAM HIIH KOMIAHUAM, - OT UMEHH KOTOPBIX FOCYyAapCTBO
NPEAbABUIIO MPETEH3HIO B PaMKax JIMILIOMATHYECKOH 3aLIUTHI.

6) ITomumo Mexaynapoasoro Cyna K UMCIy MeXAYHapOIHLIX TpHOyHANOB,

PacCMaTPUBAKOIIMX BOIPOCH! KOMIIEHCALIMH, OTHOCATCA MexayHapoamslid TpubyHan no

MOPCKOMY npaBy">, ApGUTpaXKHEIi CyJ IO PACCMOTPEHHIO B3aUMHBIX npeTeH3uit paHa u

CoemuHeHHbIX [IITaTOB >, CyABI 110 NPaBaM YENIOBEKA U APyrHe opranms‘“, a TaKXKe CyJbl

51 Tpe6oBanMs B OTHOLIEHNH JOCTATOHYHON IPHYNHHO-CIIEACTBEHHOM CBA3H MEXIY

MEXIYHAPOAHO-TIPOTHBOIPABHBIM JEAHHEM M yiepOoM CM. KOMMEHTapHii K cTaTee 31,
nyHktbl 11-13.

%2 Hanpuwmep, The M/V "Saiga” (No.2) (Saint Vincent and the Grenadines v. Guinea),
International Tribunal for the Law of the Sea, judgment of 1 July 1999, paras. 170-177.
58 Ap6uTpacHblit Cysl 10 PaCCMOTPEHHIO B3auMHBIX niperensuii Hpaxa u CoenMHeHHbIX
IlITaToB npuHs 6ONBLIOE YHCIO PELIEHHI 110 BOMPOCaM ONpeeneHus pasMepa yuepba u
CTOMMOCTH 3KCIPONPHUMpPOBaHHOro umyecrsa. O63op npakruku Cyna rno sTUM BOIPOCaM CM.,
B yactHoctH, G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal
(Oxford, Clarendon Press, 1996), chs. 5, 6, 12; C.N. Brower & J.D. Brueschke, The Iran-United
States Claims Tribunal (The Hague, Nijhoff, 1998), chs. 14-18; V. Pellonpid, "Compensable
Claims Before the Tribunal: Expropriation Claims", in R.B. Lillich & D.B. McGraw (eds.), The
Iran-United States Claims Tribunal: Its Contribution to the Law of State Responsibility
(Irvington-on-Hudson, Transnational Publishers, 1998), pp. 185-266; D P. Stewart,
"Compensation and Valuation Issues", ibid., pp. 325-385.

54 0630p MpaKTHKM 3THX OPraHOB MO NPUCYXAeHMIO komneHncauuu cM. D. Shelton, Remedies
in International Human Rights Law (Oxford, Oxford University Press, 1999), pp. 214-279.
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MIIYHUC, npenycMoTpenHbie BamuHrroHckoii konseHLueii 1965 roga™ss. Jlpyrue npereH3uy B

OTHOLUEHHH KOMMEHCALNH ObLIM yPeryIMpOBaHsI IyTEM COTNIAIIEHHS, 0ObIYHO Ha OCHOBE
npuHuuna "6e3 ywep6a anst Apyrux npas M 06543aTeNbCTB", ONHAM M3 YCJIOBMIl KOTOPOTO
SIBUITACH BHIILIATA 3HAYMTENbHOM KoMIeHcatmu® ., HopMbI M NPHHLMITBL, pa3paboTaHHbIE ITUMH
OpraHaMH B MPOLIECCE OLEHKH KOMIEHCALNH, MOTYT PACCMaTPUBATLCS KaK NMPOSBJIEHHA 0b1wero
NPHHLHMNG, 3aKPETIJIEHHOTO B cTaTbe 36.

7)  UTO KacaeTcs HamNEXAUMX HOPM "KOMIIEHCHPYeMOCTH" yiiep6a ¥ NPHHLAIOB OLEHKY,
NPHMEHAEMBIX IIPH PacyeTe €ro pa3mepa, To OHH 6yAyT BapbHPOBAThCs B 3aBUCHMOCTH OT
COnep>KaHuA KOHKPETHBIX EPBHUYHBIX ODA3ATENLCTB, OLIEHKH COOTBETCTBYIOIIErO HOBEAEHHS
CTOpPOH U B Gonee 0fLueM niane OT 3a1a4y JOCTHXKEHUs CIPABEATMBOTO M IIPHEMJIEMOTO
yperyaupoBaHus . Hrkecnenyromue npuMeps! HILTIOCTPHPYIOT T BUAbI yiuep6a, KoTopbie
MOTYT NOAIEKATH KOMITEHCALIHH, H BO3MOXXHBIE METONIBI PaCyeTa ero pasmMepos.

8)  Ymep6 rocynapcTBy kak TakOBOI MOXET BOSHHKHYTb B PE3yJIbTaTe YHHYTOXEHHS €ro
BO3AYLIHOTO CyHa HJIM MOTOIUIEHHS €0 MOPCKOIO CYIHA, HaMaNeHHUs Ha TIOMELIEHUS ero
AHIIOMAaTHYECKHX NPESICTABUTENBCTB H €TI0 MEPCOHAN, B pe3yJibTaTe yuiepba, HAHECEHHOTO
ApyroMy rocynapcTBeHHOMY HMYLUECTBY, PaCXOIOB, CBA3aHHbIX C IMKBHAALMEH yiiepba oT
3arps3HEHHsl OKPYKaIoLIeH Cpefibl, UM N0GOYHOrO yiepda, BO3HHUKIIErO, HAIIPUMEP,
BCNIEJICTBHE HEOOXOAMMOCTH BBITIAYMBATh IEHCHH M NIOKPHIBATH MEAULIMHCKHE PACXOMBI

558 KOpucauxuua cynos MIIYHUC npenycmaTpuBaeT HasHAYeHHE KOMITEHCALIMH 3a yuep6 uiau

ApYrue CpeACTBa 3aLIUThI IPH PACCMOTPEHUH N€N 06 HHBECTHLINSAX, BOSHUKAIOLIHX MEXTY
rOCyAapCTBaMU-y4aCTHHKAMHU M rPaXAaHaMH. PacCMOTpeHMe HEKOTOPBIX MPETEeH3Mii TAKOro
pozia TpebyeT HeNOCPEACTBEHHOTO MCMONB3OBAHNA NONOXKEHUH MEXIYHAPOIHOIO NPaBa B
KauecTse OCHOBbI TpeGoBanus. CM., Hanpumep, Asian Agricultural Products Ltd. v. Republic of
Sri Lanka, (1990) 4 1.C.S.I.D. Reports 245.

5% Cwm., nanpumep, Certain Phosphate Lands in Nauru, 1.C.J. Report 1992 p. 240, a
nocraHosneHne Cyna o npekpaiuieHny nena B pe3yJbTaTe yperyauposanus cnopa - 1.C.J.
Reports 1993, p. 322, Passage through the Great Belt (Finland v. Denmark), I1.C.J. Reports
1992, p. 348 (order of discontinuance following the settlement); Aerial Incident of 3 July 1988
(Islamic Republic of Iran v. United States of America), 1.C.J. Reports 1996, p. 9 (order of
discontinuance following the settlement).

7 Cp. G.H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal (Oxford,
Clarendon Press, 1996), p. 242. Cwm. Takxe B. Graefrath, "Responsibility and damages caused:
relationship between responsibility and damages", Recueil des cours, vol. 185 (1984-1I), p. 95 at
p. 101; L. Reitzer, La réparation comme conséquence de l'acte illicite en droit international
(Paris, Sirey, 1938); C.D. Gray, Judicial Remedies in International Law (Oxford, Clarendon
Press, 1987), pp. 33-34; J. Personnaz, La reparation du prejudice en droit international public
(Paris, 1939); M. Iovane, La riparazione nella teoria e nella prassi dell'illecito internazionale
(Giuftré, Milan, 1990).
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JOJKHOCTHBIM JIHLAM, NIOCTPAAaBLIMM BCIEACTBHE MPOTHBONPABHOTO AesiHuA. [Tonobmbli
TnepeyYeHb He ABJIETCH HCHEPIBIBAIOIMM, OCKOJbKY KaTErOPHHU MOANEXALIEro KOMIEHCaluH
BpEZa, NOHECEHHOTO rOCYAapCTBaMH, HE ABJIAIOTCS Pa3 U HABCEra YCTAHOBJIEHHLIMH.

9) B nene o npoauee Kopghy Coennnernoe Koponescrso 06paTHIIOCH € HCKOM O
KOMIIEHCALIMH B CBS3M C TPEMS OCHOBHBIMM KaTE€ropusiMH yiiepba: 3aMEHOH 3CKaqpeHHOro
MiHoHocua "Caymapec”, KOTOpblit GbLI OJTHOCTHIO YHHUTOXEH, yiepOboMm, NpUIHHEHHBIM
3CKaZipeHHOMY MHHOHOCLY "Bonamxk", u yuepboM, BO3HMKUIHM B pe3yibTate rubenn WieHoB
KOMAaHMbI ¥ HAHECEHHUA UM TEJIECHBIX noBpexaeHuit. Cyn mopyuns npou3BeCTH OLEHKY,
COOTBETCTBYIOIIEMY JKcnepry. B orHomeHun munonocua "Caymapec” Cyn npuuiesn Kk BHIBOAY
0 TOM, YTO "HajIexanieil CyMMOM KOMIEHCalun" ABJAETCA "CTOMMOCTb 3aMEHbI [3CKaIPEHHOTO
MHMHOHOCLIA] Ha MOMEHT €r0 YTpaThl", ¥ OCTAHOBHJI, YTO CyMMa KOMIIEHCALMH, HCTpeboBaHHast
npasuresnscTBom Coenrennoro Koponesctsa (700 087 GyHTOB CTEPIMHIOB) ABNAETCS
ompasnanHoit. Uro kacaercs ymep6a, HaHECEHHOTO 3CKaApeHHOMY MUHOHOCLY "Bonamx”, To
3KCTIEPTHI YCTAHOBUIH, 4TO YLIepO OLEHHBAETCA B HECKOIbKO MEHBLIYIO CyMMY, YeM Gb11o
uctpebosano Coemunennbim KoponesctsoM (93 812 ¢pyHTOB cTEpnUHIOB), "00BACHHB 3TO
Heu36eXHO NPUOIU3UTENBHBIM XapaKTePOM OLIEHKH, OCOOEHHO B TOM, YTO Kacaercs
6oenpunacos u kopabenbHoro uMymecrsa’. B nomnonnenne kK CyMMaMm, NPHCY>XXAEHHBIM B CBA3H
¢ yiep6oM, KOTOpbIi Gb11 HaHeceH 000MM ICKaAPEHHBIM MUHOHOCLAM, Cy/l yAOBIIETBOPHII
nperensuto Coenunentoro Koponescrpa Ha 50 048 ¢yHTOB cTepnuHros B popme "pacxonios Ha
BBIMIATY MEHCHIA U APYrUX nocobuii XEPTBaM UM MX WKAWBEHLAM U B CBA3H C
aJIMHHHCTPATUBHBIMH PACXOIaMH, PaCXONaMH Ha MEIULIMHCKOE JIeYeHHe U T.4." 8

10) B nmene o cyone "Caiiza” Cent-BunceHT u I'peHanuHbl NOTPeOOBANIH KOMIIEHCALIHIO OT
T'BMHeH NOCJIEe MPOTHBONMPABHOIO apecTa U 3a/iepXKaHus 3aperuCTpUpoBaHHOro Ha CeHr-
Buncente u I'penanunax cyasa "Caiira" u ero koMaHael. MesxxayHaponmsiit TpuGyHan mo
MOPCKOMY MpaBy NPUCYAXI KOMIEHCaLmIo, cocTaBupiyio 2 123 357 pomnn. CIIIA ¢ yyerom
npoueHTos. OCHOBHBIE KATErOPHH KOMIEHCHPOBAHHOTO yiep6a BKIIOYanM, B YaCTHOCTH,
yiep6, HaHECeHHBIN CYAHY, BKIIIOYas CTOMMOCTh PEMOHTA, NIOTEPH, NIOHECEHHbIE B CBA3H C
dpaxToBaHUEM CyIHA, PACXOMbl, CBA3AHHbIE C 3a/iepPXKaHNEM CyIHa, U yueps, NOHECEeHHbIH B
CBSI3H C 3a/iep)KaHHUEM KalMTaHa, YICHOB KOMAaHMBI H APYTHX JIHL, HAXONAMBIIKXCS Ha 6OpTY
cynna. Cent-BunceHT u I'peHannHbI NOTPe6OBaIN KOMIIEHCALMIO 33 HApyLUEHUe MX NPAB B
OTHOLIEHHH CY/OB, IUIABAIOIIUX NOA UX (J1aroM, KOTOPOE BEIPA3UIIOCh B aPECTe U 3aiepPKaHUH
"Caiiru", onsako TpubyHan cuen, 4TO MX 3aABIEHHE O TOM, 4TO I'BUHEs AEHCTBOBANA
NPOTHBONPABHO, aPECTOBAB CYAHO B AHHBIX OOCTOATENLCTBAX U MCIIOIBL30BAB YPE3MEPHYIO
cuiy, npeacTasisieT coboit anexBaTHyo penapaimio”. TIpeTeH3uH, KacaIOLMECs YTPaThI
PETHMCTPALMOHHBIX MOCTYIUIEHHH BCIENCTBHE HE3AaKOHHOIO apecTa CyiHa U PacXonoB,
MOHECEHHBIX B CBA3M C KOMIMEHcauuei paboyero BpeMeHH, MOTPaYeHHOrO JODKHOCTHBIMH

%8 Corfu Channel case (Assessment of Compensation), 1.C.J. Reports 1949, p. 244, at p. 249.

559

The M/V "Saiga" (No.2) (Saint Vincent and the Grenadines v. Guinea), International
Tribunal for the Law of the Sea, judgment of 1 July 1999, para. 176.
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JHLAMH, KOTOPbI€ 3aHHMAITHCh BOIIPOCAMH apeCTa M 3aJIepiKaHus CyAHA U ero KOMaHIbl, TAKKe
6but ocTaBnensl 6e3 ynopersoperns. UTO KacaeTcs NepBbIX MPETEH3HA, TO, O MHEHHIO
Tpubynana, Cenr-Buncent u I'peHafuHbl He MPEACTABHMIIN JOCTATOUHBIX CBHAETENBCTB B MX
obocHoBanue. Uro kacaercs nocnenHux, to TpubyHan cyen, 4To nono6HbIe pacXoabl He
HOAJIeKAT KOMIEHCALHH, MOCKOJIbKY OHH ObLIM ITOHECEHBI B OCYLIECTBIEHHE OOBIYHBIX
dynxumit rocymapcrsa dnara>s’,

11) B uenom pszme cnydaen BbINIAThl GbUTH HEMOCPEACTBEHHO OGTOBOPEHEI MEXKILY
NOTEPNEBLIMM rOCYyIapCTBOM M FOCYAAPCTBOM, HAHECWIHM y1uep6, nocie NpOTHBOMPaBHbIX
HanmajieHui Ha CyAia, B X0J€ KOTOPBIX CyRHY ObUT HAHECEH BPEA MJIM OHO 3aTOHYJIO, & B PAfe
Cly4aeB NOTrH6/M YIEHB! KOMaHIbl WM MM GbLIM HAHECEHDB! TENIECHBIE MOBPEXCHHS - . Bonpoc
00 aHaNOrMYHbIX BBIMIATAX PACCMATPHBAETCS B TEX CIy4asx, KOTAA yuepd HaHOCHTCA
BO3JYIIHOMY CyZAHY TOIO MJId MHOIO rOCYyJlapCTBa, HaNpHMEP B CIIy4ae "MoJIHOrO U
OKOHYATENIbHOIO YPEryupoBaHus", cornacoBaHHoro mexay Upasom u CoeauHeHHbIMH
IIItatamMu nocne cnopa B OTHOLIEHHH YHHYTOXEHUS HPAHCKOTO caMoJieTa M rHGenu

290 MaccaXxupoB M YIEHOB IKUMANKA -,

12) CornauweHus 0 BbINIaTe KOMIEHCALMK TAKOKE YACTO 3aKTIOYAIOTCA FOCYAAPCTBAMH 110CIE
HamnaZieHuii Ha OMeLIeHUs INTTIOMATHIECKHX NPENICTABUTENLCTB, OYib TO B CBSA3HU C yimep6oM,
HAHECEHHBIM CAMOMY TIOCOJILCTBY >, WJIH B CBA3H C TENECHBIMHU MOBPEXICHUAMHU, HAHECEHHBIMH

%0 Ibid., para. 177.
%1 Cm. meno 06 ynnare Ky6oit nenexnoit komnencauun baramckum Ocrposam 3a
TIOTOMJIEHHOE KyOMHCKHM CaMOJIETOM B OTKPHITOM MOPe 6araMckoe CyZIHO, B PE3yJILTATE Yero
Cpeau 4JIeHOB KOMaHAbl HMENKCEH norubinue (R G.D.1LP., vol. 85 (1981), p. 540), o Bbimnate
xoMmnencauuu M3pansem 3a Hanapenne B 1967 romy Ha BoeHHbIi kopabnp CIIIA "JIu6eptn", B
pesynbTaTe KOTOPOrO Cpeau YIEHOB IKHnaxa 6blnu paneHsie u norubuue (R.G.D.LP., vol. 85
(1981), p. 562), a Taxxe o Buiiate Upakom 27 mas. nomn. CIIIA 3a 37 norubwux B mae

1987 rona, xorna upakckuii CaMOJIET HAHEC CEPhE3HbIE NOBPEXACHHA AMEPHKAHCKOMY
BoeHHOMyY xopabmo "Crapk" (4.J.1.L., vol. 83 (1989), p. 561).

%62 Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United States of America), 1.C.J.
Reports 1996, p. 9 (order of discontinuance following settlement). Camo cornauenue 06
yperynuposanuu cM. the General Agreement between Iran and the United States on the
Settlement of Certain I.C.J. and Tribunal Cases of 9 February 1996, made an Award on Agreed
Terms by order of the Iran-United States Claims Tribunal, 22 February 1996: (1996) 32 Iran-
US.C.TR 207, atp. 213,

Cwm., nanpumep, Cornamenue or 1 nexaGps 1966 roaa mexay CoeaMHEHHbIM
Koposnescrsom u MHoHesmeii B CBs3M C BBINJIATOM MOCNEAHEH KOMIEHCAUMH, B YACTHOCTH 3
HaHeceHHe yiuepOa noconscTey BenukoOpUTaHNHU B pesynbTaTe HANANEHUS HA HETO B EPUO
Gecnopsanxos (United Kingdom Treaty Series, No. 34 (1967)), u Beinatoiit CoeAMHEHHbIM
Hlraram komnencaunu ITakucranom 3a pasrpabnexue noconscra Coenunennsix IraTos B
Hcnamabane B 1979 rony (R.G.D.LP., vol. 85 (1981), p. 880).
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ero nepconany™'. Viuep6, HaHeCEHHBII APYTrOMY FOCYapCTBEHHOMY HMYLIECTBY, HAPHMEp
AOpOraM UM HHQPACTPYKTYpE, TAKXKe ABIAETCA OObEKTOM KOMIEHCALIMOHHBIX npeTeHsuii-e..
Bo MHOTMX CJly4asix 3TH BBIILUIAThl MPOU3BOIATCS Ha OCHOBE €X gratia MM npuHuMna "6es
ywepba st Apyrux npas u o6s3aTenscTs", 63 npusHaHus OTBETCTBEHHOCTH *°.

13) [lpyras curyauus, Ip¥ KOTOPO#H roCylapCTBa MOTyT MCIIPAIIKMBaTh KOMITIEHCALIMIO 32 BpEn,
NOHECEHHBIH rOCYAapCTBOM KaK TAKOBBIM, BO3HHKAET B TEX CIydasX, KOTJla pacXoAbl
o0ycnoBeHbl THKBUAALMET yiepOa, CBA3aHHOIO C 3arpA3HEHHEM OKpYXKaloleil CpPenbl.
IIpereH3us Takoro poaa Obuia BeiABHHYTa KaHanoi nocne naaeHus Ha KaHaACKyI TEPPHTOPHIO
B siBape 1978 rona coserckoro cnyrHuka "Kocmoc-954". Tlperensus Kananel B cBsisu ©
KOMITEHCALIME pacXxo0B, MOHECEHHbIX B XOJe NOMCKOB, OOHapyXeH!s, YAANIEeHUA U IPOBEPKH
PaAMOaKTHUBHBIX OCTaTKOB M OYUCTKH 3aPa)XEHHBIX paiiOHOB, Obljla OCHOBaHA "B COBOKYITHOM H
WHIMBUOYAJIbHOM MOPAIKE HA a) COOTBETCTBYIOLIMX MEXAYHAPOAHBIX COrNalleHMsAX. .. U

b) oOwux NpUHLUKIAX MEXIYHAPOAHOIO npana"m. Kanana yreepxana, 4To OHa MPUMEHSAET

" COOTBETCTBYIOLHE KPUTEPHH, YCTRHOBJIEHHBIE OOIMMH NMPUHLMIIAMH MEXIYHApOIHOIO NpaBa,
COTJIaCHO KOTOPBIM CIHpaBe/UINBasi KOMIIEHCALHMS PAaCCUHTHIBAETCA Ha OCHOBE BKIIOYEHHS B
NPETEH3HIO JIULIb TEX PACXOA0B, KOTOPBIE HOCAT pa3yMHBIil XapaKTep, HENOCPEACTBEHHO
00yCIOBIEHHBI BTOP)KEHUEM CITYTHHKA M €r0 OCTaTKaMH, H KOTOpPbi€ MOTYT ObITh paCCYHTaHBI
C pPa3syMHOI CTENEeHBIO ToyHOCTH"™®®. DTa nperensus Gblla B KOHEYHOM HTOTE YPEryIHPOBAHA B
arpenie 1981 roxa, xoraa CTOPOHBI COTIACHIIMCH Ha BBINJIATY €X gratia 3 MiIH. KaHaACKUX
aoJutapos (0koa0 50% cyMMBI epBOHAYAILHON npe'reﬂsnn)“g.

14) TlpereH3uu B OTHOLIEHHH KOMIIEHCALIUK B CBA3M C PAaCXOJaMH M0 JIHKBHIALUH
MOCJIEACTBUI 3arps3HEHUA OKpYXKaroLei cpenbl paccMaTpusaioTess KomnencaunonHon
xomuccueit Oprannsauun O0bvenuHenHbrx Hanmii B kOHTEKCTE OLIEHKHM OTBeTCTBEHHOCTH HMpakxa
10 MEXXAYHaPOAHOMY IpaBy "3a moOble NpsMble NOTepH, yiiepd, Biuoyas yuepd okpyxkaroei
cpenie, ¥ UCTOLIEHHE MPUPOAHBIX PECYPCOB... B PE3yJIbTaTe €ro MPOTHBONPABHOIO BTOPXEHUA U

%4 Cwm., nanpumep, Claim of Consul Henry R. Myers (United States v. San Salvador), [1890]

U.S. For. Rels. pp. 64-65; [1892] U.S. For. Rels. pp. 24-43, 44, 49-51; [1893] U.S. For. Rels.
pp. 174-179, 181-182; Whiteman, Damages, vol. 1, pp. 80-81.

%5 Cwm, HaripuMep, Aeno Whiteman, Damages, vol. 1, pp. 81.

%66 Cwm., Hanpumep, cornamenue mexay Coenunennsivu IlItatamu u Kuraem o BhInaTe ex
gratia 4,5 mun. gosut. CIIIA cempsam yOuThIx M paHeHbIx npu 6GombapaupoBke noconscrsa Kuras
B benrpane 7 mas 1999 rona, A.J.1IL., vol. 94 (2000), p. 127.

67 Canada, Claim against the USSR for Damage Caused by Soviet Cosmos 954, 23 January

1979, LL.M., vol 18 (1979), p. 899, at p. 905.

8 Jbid., at p. 906.

%69 Protocol between Canada and the USSR, 2 April 1981, LL.M, vol. 20 (1981), 689.
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oxkynauuu Kyseiira">'*. B pewmennn 7 Cosera ynpasnsomix KOMHCCHH KOHKPETHO yka3aHbl
pasnuuHbIe BB yinep6a, Bkmosaomue "ymep6 okpyxarowest cpesie H HCTOLIeHHE
NPHUPOIHBIX PecypcoB"™ .

15) B Tex cnyuasx, Koraa KOMIIEHCALHMS IPUCYXKAANACH HIIH COTIACOBBIBANACH NOCTIE
MEXXYHapOJHO-TIIPOTHBOMNPABHOIO AEAHHS, BBI3bIBAIOLIETO MIIH YTPOXKAIOIIETO BbI3BATh
3KONOrM4ECKHH ylepo, BhIMIaThl NPEAHA3HAYANHCH UIH KOMIIEHCALIMH Pa3yMHbIX PACXONOB
MOTEPIEBIIEro rocyapCTBa, NOHECEHHBIX B XOME JIMKBHAALINM UM YCTPAHEHHUS NOCTEACTBHI
3arps3HEHHS, UIIH CITY)KHJIH KOMIIEHCALHEH 32 YMEHBIIEHHE CTOUMOCTH HMYLIECTBa,
TMOBPEXJIEHHONO B PE3y/bTATe TAKOrO 3arpA3HEHus ~. BMECTe C TeM 3KONOrHuecKHil yiep6
HEPEAKO MOXET MPEBLIIIATE Pa3Mephl yuep6a, Erko onpeneaseMoro C TOUKH! 3pEHHs Pacxo/oB
TIO OYHMCTKE TEPPUTOPHM WU ObecueHeHUus uMyiecTsa. DakTudeckuii ymep6, HaHeCEHHBII
TaKHM UEHHOCTAM KOJIOFHHECKOro nopsizka (6HonoruyeckoMy pasHooOpasHio, Kpacore
MPUPOAHOTO JaHAWAadTa U T.A., MHOTAA UMEHYEMBIM "LIEHHOCTH, HE HMEIOLINE YTUIHTAPHOIO
3Ha4eHHA"), ABIAETCA HE MEHEE PEAIbHbIM U MTOJUIEXAIIMM KOMIEHCALIMH, YeM yieps
HMYIIECTBY, XOTS €ro, BO3MOXHO, H CJIOXKHEE ONPENESINTh B KOJINYECTBEHHOM OTHOLIEHMH.

16) B ofnacTv IMIUIOMATHYECKOH 3AUMUTE MMEETCS 3HAYMTENBHOE KOJMYECTBO MaTepHalioB
10 COOTBETCTBYIOLIIMM HOPMaM U METOAAM OLIEHKH KOMINEHCALHH, 0COBEHHO B TOM, YTO
KacaeTcs IMYHOro BpeNa U 3aXBaTa MaTEPHANbHOrO HMYLIECTBA M HaHECEHHS eMy yiiep6a.
CywiecTByer 4yeTkoe MpaBHIIO, YTO rOCYAAPCTBO MOXKET HCTPEGOBATH KOMIIEHCALIMIO 33
TEJIECHBIC NOBPEKICHHA, TPUIUHEHHbIE €r0 JOHKHOCTHBIM JIMLIAM MJIM IPAXAaHAM, TOMHMO H
CBEPX HEMOCPEACTBEHHOTrO Bpe/a, KOTOPbIi €My CaMOMy MOT OBITh IPHYMHEH B PE3YLTATE TOIO
xe cobbrtus. ITonnexanrie KOMIEHCALHH TENECHBIE TIOBPEKIEHHS OXBATHIBAIOT HE TONBKO
CBA3aHHbIE C ITHM MaTepHaJlbHbIC YOBITKH, TAKHE, KaK yTpaTa npubbLIeit H BO3MOXHOCTEH
MOMYEHHs I0XOMI0B, PACXOABI Ha MEAMUMHCKOE O0CITY>KHBaHHE U T.A., HO H HEMAaTEePHAJIbHbIIA
yiepd, NPMYUHEHHbI! OTAENbHBIM THLAM (HHOTZIA, XOTSA M HE BO BCEX CNy4asX, Ha3bIBaeMBblit
"MOpabHBIM yiep6oM" B HALMOHATLHBIX PAaBOBbIX CUCTeMax). [Ton HeMaTepHaIbHBIM
yuepboM, kak NpaBHIIo, IOHUMAKOTCS NIOTEPSA POAHBIX M GIM3KKX, GOJIb M CTPaaHKs, PABHO Kak
U OCKOpOJIEHHE YyBCTB, CBA3aHHOE C MOKYIIEHHEM Ha IHYHOCTD, XUJTHIIE HIIH YACTHYIO JKHU3Hb.
He B meHbluel cTeneny, yeM MaTepHaNIbHbIH yiieps, IPHYMHEHHbIH NOTEpNEBIIEMY
rocyaapCTBy, HeMaTepHaIbHbIA yiep6 MOXeT ObITh HCYHCIIEH B GPMHAHCOBOM OTHOLUEHHH U
MOXET CTaTb NPEAMETOM NPETEH3NH O NPEAOCTABICHHH KOMITEHCAL[MH, KaK 3TO OTMEYAETC B

5 Pesomouus 687 (1991) Cosera besonacHocty, nyHkT 16.

1 Pemenne 7 ot 17 Mapta 1992 rona, Kpumepuu 6 omnowenuu 0ononnumenvhwix
xamezopuii npemen3uti, S/AC.26/1991/7/Rev.1.

52 Cwm. pemenue ApGutpaxHoro cyna B nokymente Trail Smelter Arbitration, UN RIAA,

vol. ITI, p. 1907 (1938, 1941), rae npenycMaTpuBaeTcs BhIILIaTa KoMneHcauuu CoeqMHEeHHbIM
IlIraram 3a yimep6 3emiie 1 HMYIIECTBY, HAHECEHHDIH BLIGPOCAMH ABYOKHCH CEPbI IIaBHIBHBIM
3aBOJIOM, HaXONALIMMCA B IOrpaHH4HOM 30He Kananel. ITpu ouenke cyMMBI KOMNeHCAUUH
NPHHHUMANOCH BO BHUMaHHE YMEHbLIEHHE CTOMMOCTH 3arpA3HEHHbIX 3€MEIbHBIX YUaCTKOB.
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nene "/Iysumanua™". Tpereiickuii cynbs NpHLIEN K BHIBOAY O TOM, 4TO MEXAYHAPOIHOE IIPaBo
TNpeNyCMaTPUBAET KOMIIEHCALMIO 3a TICHXUYECKHE CTPaNaHUA, OCKOPOIEHUA YYBCTB, YHIXKEHHE
JUYHOCTH, OTIO30PUBAHHE, YHH)KEHHE IOCTOMHCTBA, JIMLIEHHE COLIHAILHOTO CTaTyca HilH
HaHeceHHe yiep6a 10BEpHUIO M penyTaLuy, NPy TOM NoRoOHEII Bpen sBIseTcs "BronHe
peabHBIM, M TOT IPOCTO# (aKT, YTO OH TPYAHO NMOAAETCS KOJNHYECTBEHHOMY OTPEIENECHHIO
HJIM OLIEHKE B ICHEXXHOM BbIPRXECHHMH, HE NEIAET €ro MEHee PeayibHbIM M He aeT OCHOBaHMIA
JNHUIIATH MOTEPIEBLIEE JULO COOTBETCTBYIOMEH KOMMeHcauuu. .."> 1

17) MexayHaponHbie Cyabl ¥ TpHOYHaJIbI HEOAHOKPATHO NPOU3BOIHIIH OLIEHKY 06bema
KOMIICHCALIWH 3a IN4HbIi Bpen. Hanpumep, B nene o cydne "Caiiza™"® TpuGyHan sbinec
pewreHne o ToM, 4To npaso CeHT-BuncenTa ¥ I'peHaH Ha KOMIIEHCALHMIO BKIIOYAET yuiep6
4JICHaM KOMaH[bI, UX HE3aKOHHBII apecT, 3aiepxanue i Apyrue GopMbl xeCTOKOro oOpaleHus.

18) Hcropuyeckn KOMNEHCalMs 32 IMYHbIN BPeA, MPUUUHEHHDIH IPaX/IaHAM HITH
AOJXKHOCTHBIM JIHLIaM TOTO MJIM HHOTO FOCYAapCTBa, BO3HHMKIIA MIaBHBIM 00pa3soM B KOHTEKCTE
CMEIIaHHBIX KOMUCCHH MO MPETEH3MAM, PACCMATPHUBAIOILUX BOIIPOCH! OTBETCTBEHHOCTH
roCynapCTB B CBA3H C BPEIOM, HAHECEHHbIM HHOCTpaHUaM. KoMuccuu no paccMoTpenuro
MPETEeH3UHA NPHUCYXAAIOT KOMIIEHCALHIO 32 TMYHBIA BPE KaK B CIly4ae CMEPTH B PE3yJIbTaTe
NPOTHBONPABHbIX AEHCTBHM, TaK U B Clyyae nuuIeHus cBoboasl. Ecnu nperensun nopaioTcs B
CBSA3M CO CMEPTBIO JIMLA B PE3YNIbTaTe NPOTUBONPABHLIX NEACTBHIA, yiuepl, kak npasuIo,
OCHOBBIBAETCS HA OLICHKE NOTEPb OCTABLIMXCA B XHBbIX HACJIEAHMKOB HJIH MPABONPEEMHUKOB H
paccuuTRIBAETCA B COOTBETCTBHMH C U3BECTHOH (opmyIoit Tpeteiickoro cyawu [Tapkepa B nene
"Jlysumanua":

"K HUM OGaBJISIOTCA CYMMEI, a) KOTOpbIE NOKONHBIM, €Ciii 6bl OH OCTAJICH B KUBBIX, MOT
Ob1 nepenats ucTIy, b) NeHeXHas CTOMMOCTB JIMYHBIX YCIYT MTOKOMHOIO, KOTOpbIE MOTJIH
ObITh PENOCTABINIEHEI MCTLY B PAMKAX ero obecriedeHus, 06pa3oBaHus HiH Hax3opa, u

C) pasymHas KOMIIEHCALMSA 33 TaKHe ICHXUYECKHE CTPAAAHHSA UM TIOTPSACEHHSA, eCITH
TaKOBbIC MMEJH MECTO, BbI3BAHHbLIE HACHIILCTBEHHBIM Pa3phIBOM CEMEMHBIX CBA3EH,
KOTOpBI€ MCTeLl MOT (PaKTHHECKH MEPEXHTH B pe3yabrare Takoil cveptd. Cymma 3THX

57 UN RIAA, vol. VII, p. 32 (1923). MexayHapoaHble CyAbI 4aCTO MPUCYKAAIOT JEHEKHYIO

KOMIIEHCALMIO 32 MOPaNIbHbIH ymep6 yactheiM muuam. Hanpumep, Chevreau (France v. United
Kingdom), ibid., vol. I1, p. 1113 (1923); A.J.LL., vol. 27, 1933, p. 153; Gage, UN RIAA, vol. X,
p. 226 (1903), Di Caro, ibid., vol. X, p. 597 (1903); Heirs of Jean Maninat, ibid., vol. X, p. 55
(1903).

S UN RIAA, vol. VII, p. 32 (1923), at p. 40.

515 The MWV "Saiga" (No. 2) (Saint Vincent and the Grenadines v. Guinea), International
Tribunal for the Law of the Sea, judgment of 1 July 1999.
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OLICHOK, CHIDKEHHAsl C y4€TOM MX HbIHELIHEH NEHEXHOH CTOMMOCTH, U OyJer, kak
NpaBHIIO, IPENCTABIATL cO6OM yinep6, npuuMHeH b neTy"® o,

B cnyyasx numesns cBobobl CyibH HHOTAA BHIHOCHIIN pelLlieHHe O BBIJIaTe
NOCTpazaBLIeMy GUKCHPOBAHHOM CYMMBI 33 K&XKIbli JEHDb 3aKmoueHna” . CyMMa TaKHX
BBIIUIAT YaCTO YBEJIHYHBAETCS B CIIy4ae, KOTAa HE3aKOHHbIH apecT MM 3aKJTIOUEHHE
yCyrybmnsaroTcs HenpaBOMEPHO XXECTOKMMH YCIOBHSMH COAEpXaHUs MO CTPaXeil, B
pe3yJbTaTe 4ero HaHOCHTCA 0COOEHHO cepbesHblil yuepd PpuznyeckoMmy HiH

NCHXHUYCCKOMY 3H0pOBbl057s.

19) Bonpochkl KOMINEHCAUHH JIMHHOIO Bpea TaKXKe PaCCMATPUBAKOTCA NPaBO3ALHTHHIMH
opraHamMu, B 4aCTHOCTH EBponeiickum u MexxaMepukaHCKMM CyiaMH MO NpaBaM 4ejIoBeKa.
KoMnexcupyrorcs xak MaTepuanbHble yObITKH (1oTeps 3apaboTka, MEHCHH, MEOULIMHCKUE
pacxobl M T.1.), TaK U HeMaTepHanbHbIH Bpea (60nb U cTpafaHHe, AyLIEBHbIE My4YEeHHU,
YHHXEHHUE, CHIDKEHHE XKHU3HEHHOTO TOHYCa U YTpaTa CBA3U C OJIH3KUMM JIFOABMH U KOJUIEraMH),
NpHYEM CyMMa KOMIIEHCALIUH NOCIenHero 0ObiMHO pacCUHUTHIBAETCS HA OCHOBE CIPABEMMBOM
oueHkH. J[o cMX mop CyMMBbI BO3MELIEHHA WK KOMIIEHCalMH yiuep0a, koTopble Ha3Ha4a uCh
HIIM PEKOMEHIOBAIMCh STUMH OpraHaMH, ObliH JOBOJILHO CKpOMHbIMId579. Tem He MeHee
pelesys NpaBo3aLMTHBIX OPraHOB OTHOCHTEIbHO KOMIEHCALMK Bpeia OCHOBBIBAIOTCH Ha
NPUHIKNAX BO3MEIIEHHUs B COOTBETCTBHH C OOLIMMHM HOPMaMH MEXIyHAPOXHOTO NpaBa ..

76 UN RIAA, vol. VII, p. 32 (1923), at p. 35.

577 Hanpumep, Topaze, ibid., vol. IX, p. 387 (1903), at p. 389, Faulkner, ibid., vol. IV, p. 67
(1926), at p. 71.

58 Hanpumep, William McNeil, ibid., vol. V, p. 164 (1931), at p. 168.
57 Cwm. the review by D. Shelton, Remedies in International Human Rights Law (Oxford,
Clarendon Press, 1999), chs. 8, 9; A. Randelzhofer & C. Tomuschat (eds.), State Responsibility
and the Individual. Reparation in Instances of Grave Violations of Human Rights, (The Hague,
Nijhoff, 1999); R. Pisillo Mazzeschi, "La riparazione per violazione dei diritti umani nel diritto
internazionale e nella Convenzione Europea", La Comunita Internazionale, vol. 53 (1998),

p. 215.

B Ccm Hanpumep, peweHne MexaMepHkaHCKOro cysna no aeny Velasquez Rodriguez, Inter-
Am.Ct. H.R., Series C. No. 4 (1989) at pp. 26-27, 30-1. Cp. Taxxe Papamichalopoulos v. Greece
(Article 50), E.C.H.R., Series A, No. 330-B (1995), at para. 36.
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20) ITomumo GONBLLIOrO YHUCNA COrNTALIEHHH O eNUHOBPEMEHHOM KOMIEHCALNH,
OXBATHIBAIOIINX MHOKECTBEHHBIE HCKU ', HMYIIECTBEHHbIE HCKH rpaxzaaH, Bo30yxIeHHble Ha
OCHOBAHHH MEXIYHAPOAHO-IIPOTHBONPABHOIO IESHHs, PACCMAaTPHUBAIUCE CAMBIMH Pa3HBIMH
CreLHanbHbIMH ¥ MOCTOSHHO JEHCTBYIOIIMMH CYlaMH M KOMHCCHSIMH, M NIEPHOI, Ha KOTOPBIii
NPHXOMATCA U3BECTHBIE CITy4YaH TaKHX pa3bUpaTeNLCTB, OXBATHIBACT ABA BEKA. BBHY Takoro
pa3HooOpa3us cyeOHbIX OPraHOB B BHIHECEHHBIX MMM PEIIEHUAX HMEIOTCS 3HAUUTENbHbIE
pacxoxnenus . TeM He MeHee OHH 3aKPEILIAIOT MONe3HbIE MPHHLMIIBI, KOTOPBIMH MOXHO

PYKOBOACTBOBAThCA IPH ONPERENEHUA KOMIIEHCALMH 33 JaHHBIA BUJ ywepOa.

21) KpureprneM yCTaHOBNEHHA CyMMbl KOMIIEHCALIMH ABJIAIOTCA YOBITKM, IIOHECEHHbIE HCTLIOM,
4b{ MMYILECTBEHHbIE NPaBa ObUN HapyweHbl. JTH YObITKH OOBIYHO OLEHHUBAIOTCS 110
KOHKPETHbIM BHUAaM yiepOa, B 4aCTHOCTH MO 1) KOMITEHCALHH CTOHMOCTH OCHOBHOTO
KanuTana, i) KOMIIEHCALMH YNyLIEHHOM! BbITOAbI M 1ii) KOMIMEHCALMH JOMOJHHTEIbHBIX
pacxojoB.

22) CyMMa KOMIIEHCallHH, OTPaXAIOIIas PEabHYI0 CTOUMOCTb MMYILECTBA, OTYY>KIAEHHOIO
UJIH YHHYTOXEHHOrO B pe3yJibTaTe MEeXAYHaPOAHO-MPOTHBOMPABHOrO AEAHUs, 0OBIYHO
yCTaHaBJIMBACTCS HAa OCHOBE "CIIPaBEAIMBOI PIHOYHOH CTOMMOCTH" yTPa4eHHOro

%1 Cwm., nanpumep, R B. Lillich & B.H. Weston, International Claims: Their Settlement by

Lump Sum Agreements (Charlottesville, University Press of Virginia, 1975); B.H. Weston,
R.B. Lillich & D.J. Bederman, Internarional Claims: Their Settlement by Lump Sum
Agreements, 1975-1995 (Ardsley, N.Y., Transnational Publishers, 1999).

82 IIpoTuBOpeuMs no-npexHeMy HaGMIOAAIOTCA B AENAX, KACAIOLMXCA 9KCIPONPHALIY,
0COOEHHO B OTHOLIEHUM HOPM KOMIIEHCALIMH, KOTOPHIE IPUMEHSAIOTCS C YUETOM Pa3iHyus
MEXy NTPaBOMEPHOM 3KCIpONpHaLneil HMYIIIECTBA FOCYAAPCTBOM, C OAHOM CTOPOHBI, U
NPOTHBONIPABHBIM OTHYXXACHHEM - C APyroi. 1o pasnuuue ObLIO YETKO MPOBEAEHO
INocrosHHo# nanartoit B nene Factory at Chorzow, Merits, 1928, P.C.1.J.,, Series A, No. 17 p. 47.
B psine cny4aes Cyabl HA3HAYAIH CO CCUIKO# Ha TaKOE pa3liMuie KOMIIEHCALHUIO 3a YTPa4EHHYIO
BBITOJly B CNTy4asX HE3aKOHHOIO OTHY)XAEHUS (CM. HallpUMep, 3aMeYaHus TPETEHACKOro CybH 110
neny Libyan American Oil Company (LIAMCO) v. Government of Libya (1982); IL.R., vol. 62,
p. 141, at pp. 202-203; a Taioke the Aminoil arbitration: Government of Kuwait v. American
Independent Oil company, (1982) I.L.R., vol. 66, p. 529, at p. 600, para. 138, u Amoco
International Finance Corporation v. Government of the Islamic Republic of Iran (1987)

15 Iran-U.S.C.T.R., 189, at p. 246, para 192). OnHako pa3au4us MEXIY NPUMEHHMBIMH
NPUHLMIAMH KOMIIEHCALIMH C Y4ETOM 3aKOHHOCTH MJIH HE3aKOHHOCTH OTHYXIEHHS
NpPOBOIMINCE HE BO BCex ciy4asx. CM., Hanpumep, pemenne HpaHo-aMepHKaHCKOTO
TpubyHana no neny Phillips Petroleum Co. Iran v. Government of the Islamic Republic of Iran
(1989) 21 Iran- US.C.T.R., 79, at p. 122, para 110. Cm. Taxxe Starrett Housing Corp. v.
Government of the Islamic Republic of Iran (1987) 16 Iran-U.S.C.T.R., 79. B nannom nene
TpuOyHaN He NMPOBOAMI Pa3IUUMsA C TOYKH 3PEHHA 3aKOHHOCTH OTYYXKIEHHS, U €r0 PELICHHUE
BKJIIOYAJIO B c€0si KOMIIEHCALIHIO 32 YITYLIEHHYIO BLITOAY.
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umymecrnam. Onnaxo MeTOA, KOTOPBIA HCIOJIB3YETCs JUIA OLEHKH "CIIpaBeTHBO# PbIHOYHOM
CTOMMOCTH", 3aBHCHT OT XapaKTepa COOTBETCTBYIOLIEro akTia. CTOMMOCTD Jierde onpeneiuTh
TOrzAa, KOrAa COOTBETCTBYIOLIEe (MM COMOCTaABUMOE) MMYILECTBO SIBJIAETCS MPEAMETOM
cBOGOIHO KyIM-POJa’KH Ha OTKPBITOM phIHKE. B Takux cny4asx BriOOp M npuMeHeHUe
METOAOB OLIEHKH, OCHOBAaHHO#N Ha CTOMMOCTH aKTHBOB, B KOTOPBIX MCIOJIBL3YIOTCS PHIHOYHbIE
JaHHbIE U YYHUTBIBAIOTCA (PU3HYECKUE CBOHCTBA 3THX aKTHBOB, NIPAKTHYECKH HE BbI3BLIBAIOT
Kakux-1160 nmpobiieM, 3a HCKIIIOUEHHUEM CIIOKHOCTEN JOKYMEHTAJIbHOTO MOATBEPKACHHUA NPaB U
yiep6a 1o naBHAM HckaM . Korja MMyInecTBeHHBIE MHTePEChI, ABAIOLIMECS 00HEKTOM
MPETEH3UH, HOCAT YHHKAJIbHbIA MM HEOObIYHbIH XapakTep (HanprMep, NPOU3BEAECHHSA

%8 Cwm. pewenue no neny "Amepuxsn unmepnawnn zpyn Hux. " npomus npasumenscmea
Hcnamckoti Pecnybnuxu Hpan, B KOTOPOM FOBOPHTCS, YTO B COOTBETCTBHH C OOIUMMH HOPMaMH
MEXAYHAPOAHOTrO Mpasa "OLEHKa CTOMMOCTH H0JDKHA NTPOBOAMTHCA HA OCHOBE CIIPABEUTMBOH
pbiHO4HOM cToumMocTu akumit": (1983) 4 Iran-U.S.C.T.R 96, at p. 106. B nene "Cmappemm
xay3une xopn." npomue npasumenvcmea Hcaamckoii Pecnybruxu Hpan Tpubynan cornacuncs ¢
BBIIBUHYTO €€ IKCNEePTOM KOHLUEINHelH CIpaBeATNBON PIHOYHOM CTOUMOCTH, COTJIACHO
KOTOPBbIM OHa SABJIAETCS "LIEHOH, KOTOPYIO XeNAalOIUi COBEPIUHUTD MOKYIKY MMOKYIaTeNlb
3amaTii Obl XKeNalLeMy OCYILIECTBUTh NMPOAAXy NMPOAABLY B YCJIOBHAX, KOTAa KOKAbIA H3 HUX
pacmonaraer AOCTaTO4HOH HH(OpMaLKei | JKeNaeT NOJyYHTh MaKCHMAJIbHYIO (PHHAHCOBYIO
BBIFOAY, HE ABJIASCh NPH 3TOM 00beKTOM AaBneHus win yrpos": (1987) 16 Iran-U.S.C.T.R 112,
at p. 201. Cm. Taxxe Pykosoocmeo Bcemuproeo 6aHka no pexcumy npamvix UHOCMPAHHbIX
uneecmuyuii, B yHKTE 3 4aCTH 4 KOTOPOrO FOBOPHTCSA, YTO KOMIIEHCaLUA "Oyner CHUTaThCA
HaJIeXallei, eClIi OHa OCHOBBIBAETCA Ha CIIPaBEATHBOM PLIHOYHOM CTOMMOCTH
9KCMPOTIPUHMPOBAHHOIO aKTUBA, TOCKOJBKY TaKas CTOMMOCTb OMNpPEENSeTCS HEMOCPEACTBEHHO
nepen TeM, KaK CTAHOBHTCS M3BECTHO O pELIEHHH 3KCIIPONpUHPOBaTh AaHHbIH axTus": World
Bank, Legal Tramework for the Treatment of Foreign Investments, 2 vols. (Washington,
I.BR.D, 1932), vol. II, p. 41. AsanoruussiM 06pa3oM, B COOTBETCTBHH C MMyHKTOM 1 cTathy 13
Jorosopa 06 3xHepreruyeckoii xaprun 1.L.M,, vol. 33 (1994), p. 360, komnieHcaLus B Ciryyae
3KCNPOMNPHALIUH "PABHAETCA CIIPAaBEUIHBOM PLIHOYHOH CTOMMOCTH 3KCIPONPUHUPOBAHHBIX
HHBECTHLIMII B MOMEHT, HETIOCPEACTBEHHO NMPEALIECTBYIOLHN IKCIPONpHALMH. .. "

%84 Yro Kacaercs, B HaCTHOCTH, CNIY4as BLILIATHI EIUHOBPEMEHHBIX CyMM, TO COTJIALIEHHS 11O
3TOMY BONPOCY 3aKJIIOYATHCh Yepe3 HECKOJILKO AECATHIIETHH NOCie BOSHUKHOBEHHA HCKOB.
Cwm., Hanpumep, Cornamenune mexay CCCP u Coenunennnim KoponescTsoM ot 15 mrons

1986 rona OTHOCHTENBLHO NMpeTeH3UH, BBIIBUHYTHIX eiie B 1917 rony, u CornaueHne Mexmy
Kuraem u Coenunennsim KoponesctBoM oT 5 uroHs 1987 rona OTHOCHTENBHO NPETEH3HH,
BbIABUHYTHIX B 1949 rony. B nomoOHbIx ciyyadx BeIOOp METONA OLIEHKM HHOrAa 3aBUCEN OT
HaJIMYHMA NOKa3aTeNbCTB.
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MCKYCCTBA WJIH APyrHe BUABI KYJLTYPHOH COGCTBEHHOCTH) > 1 He ABNAIOTCA OGBEKTOM HaCThIX
HJIH COBEPLICHHBIX B MOCJIEHEE BPEMS PHIHOUHBIX CHENOK, OGBEKTHBHO ONPENENUTh UX
CTOMMOCTb ClioXHee. To ke camoe, 04eBHAHO, MOXHO GbIIO OBl CKa3aTh, HATIPHMEP, O
HEKOTOPBIX XO3AKCTBYIOIMX CyObeKTax, 0COGEHHO TOrAa, KOTa MX aKILHMH He SABJIIOTCS
TIPEAMETOM PETYAPHON KyTUTH-TIPORAKH .

23) PelueHus pasnMYHBIX CIELHAIBHBIX CYA0B, OCOBEHHO B nepuon nocie 1945 roxa,
BBLIHOCHJIMCE B OCHOBHOM M0 UCKaM, KaCaloUIMMCA HALIMOHAM3MPOBAHHbIX NPEMTPHSATHIA.

B 3TuX ciy4asx npu oLeHKe CTOMMOCTH NPEANpPHUATHI OTAABAIOCh TIPEANIOUTEHHE OLIEHKE
AKTHBOB NPEANPUATHA NPH HaJJIEXallleM yYeTe TAKUX acleKTOB, KakK I'yIBHJI H JOXOJHOCTD.
IIpenmyLuecTBO 3TOr0 METOAA COCTOMT B TOM, HTO NPH €r0 HCIOJIL30BAHUH Pa3MEphI
KOMITEHCALMH MaKCHMaJIbHO NPUONIKAIOTCS K OObEKTHBHO#M OLIEHKE CTONMOCTH, YBA3aHHOI €O
CTOMMOCTBIO OCS3a€MBIX aKTHBOB NPEANPUATHA. ['yABUI U Apyrue nokasaTenu JOXOXHOCTH, B
TEX Cy4asX, KOIa MX HEBO3MOXKHO PacCUMTaTh Ha OCHOBE HH(OpMaLHy, comepxaieiics B
HENaBHO CAENaHHOM MPEUIOKEHHH O KyIUIe-IPOAaXe HITH IPHEMIIEMOM TOPrOBOM
MPEAIOKEHHH, MOTYT OKa3aThCsl HEIOCTaTOUHO ONpEAeNeHHbIMA. U BCe e NPUMEHUTENBHO K
peHTabeNbHbIM XO3AHCTBYIOLIMM CYGBEKTaM, B KOTOPHIX LIENOE NPEBBIIAET CYMMY OTAEAbHBIX
4acTei, komneHcauus 6yner HemoHo# 6e3 JODKHOrO yyera 3TuX GaKTOpoB ..

%5 Cwm. noknan  pexoMeHAauMu I'pynns! ynonHOMOYEHHBIX B OTHOLUEHUH BTOPO#t 4acTH

NepBO# MapTHH NPETEH3UH OTAENBHBIX JIML O BO3MELIEHNH YOBITKOB Ha CyMMY CBBILIE
100 000 nonn. CHIA, 12 mapra 1998 rona, S/AC.26/1998/3, nynkTs! 48-49, rne KKOOH
PaccMoTpena NPEeTEeH3HI0 O KOMIIEHCALHH B CBA3H C U3BATHEM KOJUIEKLIMH NPOU3BENEHUH
MCIaMCKOT'0 HCKYCCTBA HCTLIa HPAKCKMMH BOGHHOCIYKALIMMH.

% Ilens Ha akuuH MOTYT MCIONb30BATLCS B KAYE€CTBE BECKOr0 A0Ka3aTeNbCTBA TOTAA, KOraa
OHH PEATPHO OTPAXKAIOT CTOMMOCTDb AKTHBOB, CM., HanpuMep, INA Corporation v. Islamic
Republic of Iran, (1985) 8 Iran-U.S.C.T.R. 373.

7 B uckax, nonanHsIx B 60ee paHHUii IEPHOA, OTMEYANOCH, YTO JAXKE B TEX CIydasx, KOrna
OTHYXNE€HHE UMYLIECTBA ABJIACTCA 3aKOHHBIM, KOMIIEHCALMSA 32 AEHCTBYIOLIEE NPEANpUATHE
JIOJDKHA OBITh HECKOMBKO 60JIbLIEH, 4eM CTOMMOCTD 31EMEHTOB MMYIIECTBA NPEANPHUATHA. Tak,
Hanpumep, AMEPUKaHO-MEKCHKAHCKas KOMHCCHA 110 PACCMOTPEHMIO HCKOB M TPETEH3U
000CHOBasIa OTKA3 B YNOBNETBOPEHUH NPETEH3HH, KACAIOWIEHCS YTPaYEHHOM BbIrObI B
pe3yabTare 3aKOHHOIO OTHYXAEHHS, TEM, YTO BIIUIATHI 3d OTAEIbHEIE 3JIEMEHTSI
COBCTBEHHOCTH "yBETHYHBAIOTCA BBHAY HAJIMYMA TEX 3IEMEHTOB, U3 KOTOPBIX COCTONT
neficreyrowmee npeanpustue”: Wells Fargo & Company v. Mexico (Decision No. 22-B),
American Mexican Claims Commission (1926), p. 153. Cwm. Taxxke pemernune Ne 9 Cosera
ynpasmsiomux Komnencauuonnoit komuccnn Opranmnsauun O6benusennbix Harwmit,
S/AC.26/1992/9, nyukr 16.
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24) AnbTepHaTHBHBIM METOXOM OLIEHKH MOTEPH KanHTala sBJISETCA ONpeneneHHe YHCTOH
6anaHCOBOM CTOMMOCTH, T.€. Pa3HULbI MEXITy OOLIMMH aKTHBAMH MPERNPUATHA U €ro oOImHMH
00s13aTeNbCTBaMH, KOTOPEIE OTPaXaloTcsa B ero Oyxranrepckux kuurax. Ilpeumyiecrsa 3Toro
METO/a 3aKJII0YAIOTCA B TOM, YTO OH MO3BOJSET OOBEKTHBHO YCTAHOBUTH CTOMMOCTb HMYIIECTBA
C Y4€TOM €ro pbIHOYHOMH CTOMMOCTH, a TAaKOKe B TOM, 4TO JaHHbIe 0ObIHHO OepyTca M3 TekyLueit
Oyxraarepckoil KHUTH H OCHOBBIBAIOTCA Ha CBEAEHHAX, NOATOTOBIEHHBIX He U 000CHOBaHUSA
HCKa, a A1 UHBIX ueneil. CooTBeTCTBEHHO, YncTas OanaHCOBasi CTOMMOCTD (MM Kakoii-1n6o
APYroii noKa3aTeNb, UCTIOAb3yeMBbIH B 3TOM METOZE) NPHUMEHANACH U1 OLIEHKM CTOMMOCTH
npexnpustHii. HempoctaTku 3TOro MeToja 3aKio4aloTCs B Ype3MEPHOIi ONope Ha JaHHbIE 33
NpenbIAYLIME TIEPUOABI, HCTIOIL30BAHHM NPHHLIMMOB OYXraNTepCKOro y4eTa, KOTOpbIe BEOyT K
HEJNOOLIEHKE AKTHBOB, 0COOEHHO B NEepHOAbI MHPIIALMK, U B TOM, YTO LieNb, C KOTOPOIi
MOATOTAaBAMBAIOTCS TAKKME LIUQPLI, HE YUUTHIBAET KOHTEKCTA KOMIIEHCAIMU U AEHCTBYIOIIMX B
3TOM OTHOILUIEHHH HOPM. basiaHCOBBII OTHET MOXeET colepkaThb rpady, KacalolyloCs ryABUIa,
OIHAKO HaJEeXHOCTh COAEPKALIMXCA B HEM JaHHbIX 3aBHCHT OT MX OJIM30CTH K MOMEHTY
(baxKTH4ECKOi MPOAaXKH.

25) B Tex cny4asx, KOrza npeanpUATHE HE ABJAETCA IEHCTBYIOIUM , 0GBIMHO HCTIONB3YETCS
TaK Ha3biBaeMas "pacGopMHpOBOYHaA", "ITMKBUIAIMOHHAA" MM "POCITyCKHas" CTOMMOCTb.

B 3THX clyyasx CTOHMOCTb, HPEBbILIAIOIAsA PHIHOYHYIO CTOMMOCTb HHAMBHAYalbHbIX aKTHBOB,
HHUKaK He yunTbiBaercs. Pa3paboraHbi METOABI ONPENENeHHUs - IPH OTCYTCTBHH PealibHbIX
CAENOK - THIIOTETHYECKHX TOKa3aTeNneil CTOMMOCTH, OTPaXKAIOMIMX CyMMY, Ha KOTOPOH MOIJH
ObI COMTHCH MMOKYMATE b, XeNalliui npuodpecTH, U Npojasell, XKeIaroL i nponaTbss’.

88 IIpumep npeanpuaTHsA, KOTOPOMY GbUIO OTKAa3aHO B CTaTyce AeicTBYIoWero, cM. Phelps
Dodge Corp. v. Islamic Republic of Iran, (1986) 10 Iran-U.S.C.T.R. 121; B 3TOM Aeae pedb Haer
O MpPEeANpPUATHH, KOTOpOe ObLIO CO3MaHO HEIABHO M NIO3TOMY €Lie He MOTJIo
NpOAEMOHCTPUPOBATH CBOEi xu3HecriocobHocTH. B nene “Cedxo” npomue HUOK wucrten
TpeboBa BO3MEILEHHS TOJILKO JIMKBUAALMOHHOMN ctoumocTtH (1986) 10 Jran-U.S.C.T.R. 180.

%9 I'unoTeTHueckmii XapaKTep TAKHX MOKasaTeneil paccMaTpuBaeTcs B nene Amoco
International Finance Corp. v. Islamic Republic of Iran, (1987) 15 Iran-U.S.C.T.R. 189, at pp.
256-7, paras. 220-223.
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26) C 1945 rona 6butn paspaboTaHbl METOIMKH OLIEHKH AUIA GOJee CHCTEMATHYECKOTO y4eTa
Pa3JMYHBIX 3JIEMEHTOB PHCKA M BEPOATHOCTH . JIOBOABHO LIMPOKOE PacCnpOCTpaHeHHe
NOJTy4HJ METOA AMCKOHTHPOBAHHOIO noToka HanuyHocTH (JITH), ocoberHo B KOHTeKCTe
pac4eToB, CBA3aHHBIX C JOXOAOM 3a OrPaHHUCHHbII NEPHOA BPEMEHH, KaK B CITyyae
M3HAIINBAEMOTIO UMyIIECTBA. XOTA 3TOT METOA 6bin pa3paboTaH B Ka4eCTBe HHCTPYMEHTA
OLIEHKH KOMMePYECKO! CTOMMOCTH, OH MOXET ObITh MOJIE3eH K B KOHTEKCTE Pacyera CTOMMOCTH
s nesieit komnencawuy . Bmecre ¢ Tem npu npumMeHeHuu Meroaa AIMH nns ycraHoBneHus
CTOMMOCTH KAaIMTaJla B KOHTEKCTE KOMIIEHCALMM BO3HHKAET PSR TPYAHOCTEH. DTOT MeTOx
NO3BOJISIET AHAJIM3HPOBATH IIMPOKHUI KPYr MO CYLIECTBY MMNOTETHYECKHUX 3EMEHTOB,
HEKOTOPLIE U3 KOTOPBIX OKa3blBAIOT 3HAYUTENLHOE BO3IEHCTBHE Ha KOHEUHBIH PE3y/bTaT
(sanpumep, k03 GULMEHTbI AMCKOHTHPOBAHMS, BAJIOTHbIE KONEGAHMUSs, NOKA3ATENM HHIALMY,
TOBapHBIE LieHbl, IPOLEHTHbIE CTABKH M APyTHe KOMMepYecKHe pUcku). Ito nobymuno
CyAeOHbIE OpraHbl MPUIEPKHBATHCA OCTOPOXKHOIO NMOAXOAA PH MCIIONB30BAHHN JAHHOTO
merona. Takum 06pa3soM, XOTs METOZLI ONpeEeNeHHs CTOMMOCTH 110 IOXOAY B NPHHIMIE Gbinu
NPHHATBI, CYLECTBYET SIBHOE NPEANIOYTEHHE B MOJIb3Y METOLOB OTIPEAENICHH CTOMMOCTH IO
axTiBaM .. OcoGoe GecTiOKOMCTBO BbI3bIBAET PMCK ABOHHOTO yuera, 00yClOBIE€HHBIH

0 Cm HanpuMep, noapodHyio meroauky, paspaborannyto KKOOH ans ouenku npereHsHit
KYBEHTCKMX KOpIiopauuit (oknan u pekoMeHaauuu I'pynmnsl ynoTHOMOYEHHbBIX B OTHOLIEHHH
TnepBo¥ napTuu nperexsuit "E4", 19 mapra 1999 rona, S/AC.26/1999/4, nyuxrst 32-62), 1
TpeTeH3uH, NOAAHHbIX OT UMEHH HEKYBEHTCKHX KOPIOPALMIA U APYTHX MPENpUATHI, 3a
MCKJIIOYeHHEM TpeOoBaHui, Kacaroluxcs HedhTenoObIBAIOLIErO CEKTOPA, CTPOMTENBCTBA,
MaIIMHOCTPOEHMS U 3KCTIOPTHLIX rapaHTuii (nowian u pekoMeHaauuu Ipynmnsi
YNOJTHOMOYEHHBIX B OTHOLIEHUH TpeThel napTum nperen3uit "E2", 9 nexabps 1999 rona,
S/AC.26/1999/22).

1 Hcnonssosanue Metona OMCKOHTHPOBAHHOIO MOTOKA HATMYHOCTH JUIS OLIEHKH CTOMMOCTH
Kanurana JOCTaTO4YHO MOAPOOHO aHaNM3UpYyeTCs B CleAyOWUX aenax: Amoco International
Finance Corp. v. Islamic Republic of Iran, (1987) 15 Iran-U.S.C.T.R. 189; Starrett Housing
Corp. v. Islamic Republic of Iran, (1987) 16 Iran-U.S.C.T.R. 112; Phillips Petroleum Co. Iran v.
Islamic Republic of Iran, (1989) 21 Iran-U.S.C.T.R. 19; v Ebrahimi (Shahin Shaine) v. Islamic
Republic of Iran, (1994) 30 Iran-U.S.C.T.R. 170.

2 Cwm, Hanpumep, Amoco International Finance Corp. v. Islamic Republic of Iran, 15 Iran-
U.S.C.T'R. 189 (1987); Starrett Housing Corp. v. Islamic Republic of Iran, 16 Iran-U.S.C.T.R.
112 (1987), Phillips Petroleum Co. Iran v. Islamic Republic of Iran, 21 Iran-U.S.C.T.R. 79
(1989). B koHTEKCTE MpETEH3MIA 32 YIYLIEHHYIO BLINOAY HMEIOTCS COOTBETCTBYIOIIME
NPEANOYTEHHS B MOJIB3Y TOrO, YTOOLI MPETEH3 MK OCHOBBIBAIMCD TAKOKE HA NPOILIOH THHAMMKE,
a He Ha niporHo3ax. Tak, B pykoBomsaux npuHumnax KomnencaunoxHoit koMuccuu
Opranusaunn O6venunenHbix Haumii o oueHke KOMMEPHECKHX TIOTEPD B peleHnH 9
(S/AC.25/1992/9, nyukr 19) rosopurcs cneaywouee: "TIo3TOMy N0JKEH HCNIONB30BATHCH METO
OLICHKH, OPHEHTHPOBAHHbIN Ha Pe3ybTaThI NPOLILIOH AEATENBHOCTH, 3 HE Ha NPOTHO3bI M TUIAHBI
Ha Oynymee".
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B3aMMOCB3bI0 MEXKAY CTOMMOCTBIO KaluTajIa NPEANPUATHA H €r0 10OXO4aMH,

OCHOBBIBAIOLIHMHCA HA xom‘palcraxs”.

27) B nyskre 2 craTbi 36 NPU3HAETCA, YTO B HEKOTOPBIX CIIy4asiX KOMIEHCALHs yyLIeHHOH
BBIFOABI MOXKET ObITh YMECTHa. MeXxayHapoaHble TpUOYHaIbI BKJIFOHAIOT MPUCYKAEHHE
KOMIIEHCALIMH 32 YNYIIEHHYIO BbIFOY B OLIEHKY pa3Mepa KOMIIEHCALlMH: HAamnpHMep, B
peweHmsx 1o aenam "Keiin Xopn Muoacen™* u "Cagpgpaiiep unmepnswunn nemponeyms amo."
npomue Hayuonanvroii upanckoii e¢pmanoii xomnanuu®>". YnyleHHas BbIroja crirpajia CBoxo
poub B nene o gpabpuxe 6 Xoxcyee, xorna IlocTosHHas nanara NOCTAHOBMIIA, YTO BO3MELIEHHE
yiep6a norepreBuIei CTOpOHe AOJDKHO OBITh NPENOCTABIEHO HE B CYMME CTOMMOCTH
HMYLIECTBA B TOM BHJE, B KAKOM OHO HaXOAMJIOCh B MOMEHT 3KCIPONpHALIMH, & B CyMME
CTOMMOCTH Ha MOMEHT BO3MelleHHs ¢, KpoMe TOro, Bo3MeleH e YTy EeHHOM BHIrobl 6bU10
TMPUCYXAEHO B OTHOLIEHUH OCHOBAaHHOM Ha KOHTPAKTaX yNyLIeHHO# BhIrofbl B nene "Jlubuan

amepuxan oiin xomnanu (JIMAMKO)" npomus JTueuu™’

M B HEKOTOPbIX apOHTpaXKHbIX
pasbuparenbcTBax MLIYHUC*®. Tem He MeHee Ha IPaKTHKE YIyLIEHHAR BBIFOJA NPHCYKAAETCS
HE TaK 4aCTo, KaK KOMIICHCALUA 332 HauucneHHble yObITkH. CynebHbie OpraHbl He CKIOHHBI

NpenoCTaBjiATb KOMIICHCALHIO ITO Tpe6OBaHHHM, SABHO

%3 Cwm., nanpumep, Ebrahimi (Shahin Shaine) v. Islamic Republic of Iran (1934) 30 Iran-
US.C.T.R 170, para. 159.

%94 United States of America v. Russia, UN RIAA, vol. IX, p. 63 (1902) (Bkmouasn
KOMITEHCALHIO YNYLIEHHOH BHIrObI B PE3YJIbTATE apeCTa aMEPHKAaHCKOro KuToboia).
AHanoruuHslie BbIBOAb! OblM crenansl B aene Delagoa Bay Railway (1900), Martens, Nouveau
Recueil, 2™ series, vol. XXX, p. 329; Moore, International Arbitrations, vol. 11, p. 1865 (1900),
B nene William Lee, Moore, International Arbitrations, vol. IV, pp. 3405-3407 (1867) u B nene
Yuille Shortridge and Co. (Great Britain v. Portugal), de Lapradelle & Politis, Recueil des
arbitrages internationaux, vol. II, p. 78 (1861). IIpoTHBONONOXKHO HHbIE peLIeHHs ObLIH
BeiHeceHbl B aene Canada (United States of America v. Brazil), Moore, International
Arbitrations, vol. 11, p. 1733 (1870) u B nene Lacaze, de Lapradelle & Politis, Recueil des
arbitrages internationaux, vol. 11, p. 290.

5 (1963) IL.R, vol. 35, p. 136, at pp. 187, 189.
6 Factory at Chorzéw (Merits), 1928, P.C.LJ. Series A, No. 17, pp. 47-48, 53.

¥ (1977) LL.R, vol. 62, p. 140.
8 Cwm., nanpumep, Amco Asia Corp. and Others v. Republic of Indonesia, First Arbitration
(1984); Annulment (1986); Resubmitted Case (1990) 1 1.C.S.1.D. Reports 377, AGIP Spa v.
Government of the People's Republic of the Congo, (1979) 1 1.C.S.1.D. Reports 306.
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MMEIOLMM FMNOTETHYECKHE SIEMEHTH ~. B conocrasnenuu ¢ MaTepUabHbIMH aKTHBAMH
npUOBUTL (M OCHOBAHHOE Ha IOXOME HEMATEPHAILHOE HMYLECTBO) CPABHUTENLHO YA3BHMbI VIS
KOMMEPYECKHX M MOIMTHYECKUX PUCKOB, IPUYEM HeM OOJbILIE, TEM Aaiblue TOPU3OHT IIPOTHO3A.
Komnencauus 3a ynymeHnHyio BLINOZy NPUCYXKAatach TOTAA, KOTAa MPEANONaraeMblil IOTOK
ROX0A0B npHoGpeTan CBOACTBA, NO3BOJIABLINE CHHTATh €T0 3aKOHHO 3aIIHIIEHHBIM MHTEPECOM C
JIOCTATOYHBIMH OCHOBAHHAMH ISl KOMIIEHCALHK® . OBBIMHO 3TO AOCTHIANOCH HA OCHOBE
AOTOBOPHBIX COTJIALIEHHI UITH, B HEKOTOPBIX CIIy4asX, IOATBEPXACHHOM JHHAMUKH

XO35ACTBEHHOH AEATENLHOCTH 32 NPOLLJILIE nepnonblm.

28) Cunenyer pasnuyaTh TPU KaTErOPHH YIYILEHHOM BLIOABL BO-TIEPBHIX, YIYIEHHAs BBINOAA
OT NMPHHOCAHILErO NOXOA MMYLIECTBA 3a NEPHO, KOraa He ObUI0 NPEnsTCTBHIA I
MCTIOJIb30BaHKs NPaBa COOCTBEHHOCTH B OTJIMYME OT BPEMEHHOH NOTEPH MPaBa MONb30BAHMU,
BO-BTOPBIX, YIyLIEHHAs BBIFOJa OT NPHHOCALIETO IOXOM MMYHIECTBA C AaThl JHILEHHS NPaBa

% Cornacuo apbutpaxHomy cynve B nene Shufeldt (USA/Guatemala), UN RIAA, vol 11,

p- 1079 (1930), at. p. 1099, "the lucrum cessans nonxeH GbITh NPSIMBIM PE3YNLTATOM KOHTPAKTA
M He JOJDKEeH ObITb Yepectyp OTHAJIEHHbIM U runoTeTHueckum”. Cwm. Taxxe Amco Asia Corp.
and Others v. Republic of Indonesia (1990) 1 1.C.S.1.D. Reports 569, at p. 612, para. 178, rue
YKa3bIBaJIOCh, YTO MOJIEXHUT BO3MELUEHNIO "Herunorernyeckas npubouns". KKOOH takxe
MOA4EPKHMBAIA, YTO HCTLbI JOJDKHBI IPEACTABMTH "YETKHE M YOCAUTENbHDIE OATBEPKACHHA
TeKyLleH 1 oxuaaeMoi B Oyaymem npubsuibHOCTH" (CM. AOKNaM U pexkomeHmatiy Ipynmbt
YTOJIHOMOYEHHBIX 10 NepBoi napTuu nperexsuit "E3", 17 nexabps 1998 rona
(S/AC.26/1998/13, nynxr 147)). Ilpu ouerxe TpeGOBaHHI O KOMIEHCALMM YIYILEHHOH BHINOIBL
IO CTPOMTENIbHBIM KOHTPAKTaM IPYNNbl, Kak MpaBuiIo, TpeboBaH, YTOOHI B pacyerax MCTLA
YYHTHIBANICA PUCK, CBA3AHHBIIA C POEKTOM (TaM e, MyHKT 157, nokian u pekoMeHaamuu
I'pynns! ynoiHOMOUYEHHBIX 1O Y€TBEPTOM napTum npetensuit "E3", 30 ceHtsibps 1999 rona
(S/AC.26/1999/14, nyuxr 126)).

600 Ilpu paccmorpennn TpeGopanuit o Gyaywux noxonax I'pynna KKOOH, 3anumaromascs
4eTBEPTO# naprueil nperensuii "E3", Bripasuna MHEHHE O TOM, 4TO /IS BHIHECEHHS
PEKOMEHIALHH Ha OCHOBE TAKUX NPETEH3HH "HEOOXOMMMO NIPOAEMOHCTPHPOBATh C MIOMOLLBIO
AOCTAaTOHBIX NOKYMEHTAIIbHBIX M IPYrHX HAUIEXKAIIMX CBHIETENLCTB NPEAbIIYILYIO NPAKTHKY
ycnewmHo# (T.e. npubbUIbHOM) NEATENEHOCTH i OGCTOATENBCTBA, KOTOPBIE ONPABABIBAIOT
3aKJTIOYEHHE O TOM, YTO MPEATIONOKEHUSA O NOTYHEHHH Oy ayINX NPUObLILHBIX KOHTPAKTOB
MMEIOT NOA 060 BeCkue OCHOBaHHMA": NOKIaA U PEKOMEHAaUMH [ PYNIIbI YIIOMHOMOYEHHbIX 110
ueTBepToi napTuu nperensuii "E3", 30 centabps 1999 roaa (S/AC.26/1999/14, nyuxt 140).

1 Baiirmen OTMeHaeT, YTo "isi Toro, yrobe! 6ynyias npubsUIL GblIa PUCYXIEHA, OHA He
RomKkHA ObITh Yepecuyp PMIIOTETHYECKOI, YCIOBHOM, HeonpenenenHoi u T.n. Heobxomumo
AOKa3aTeJIbCTBO TOIO, YTO OXKUAAHKE NPUOLIUTH ObUIO pa3yMHbIM, & TAKKE TOTO, YTO
OXHIABIIAsICS MPHObUIL GbLNa BEPOATHOI, a HE TONBLKO ML BO3MOXHOI": Whiteman,
Damages, vol. 111, p. 1837.



- 266 -

COBCTBEHHOCTH 10 AThl BBIHECEHHMS PELIEHHA® >, M, B-TPEThUX, yNyLIeHHas Gyayimas Bbiroza,

KOraa NnpHuCy>Xaacrcs BOIMEILICHHE IIpHGBIJIPI, OXHAABLIEHCS MOCIe OaThl IIPpHUHATHA pemeﬂm‘m.

29) IlepBas kaTeropus CBs3aHa C HICKaMH O B3bICKAHMH YNYIIEHHOH BbIrOALI H3-32 BDEMEHHOM
yTpaThl NpaBa MOJIL30BaHUs H MPHHOCALLHUX JOXOA axtuBax®™. B 3THX Nenax He HMENOCh NoMex
npaBy COOCTBEHHOCTH, H, CIIEIOBATENbHO, B COOTBETCTBYIOIHH MEPHOA KOMIIEHCHPYEMBIH
yObITOK npeacraBiser coboii TOT AOX0M, HAa KOTOPBI HCTELl MOT NPETEHAOBATh B CUITy IIpaBa
cOOCTBEHHOCTH B OTCYTCTBHE TIOMEX IMOCJICHEMY.

30) Bropas kateropus HpeTeH3Ui KacaeTcss HEMPaBOMEPHOIrO H3BATHS MPHHOCALIErO JOXON
MMyLIECTBa. B Takux nesax ynyleHHas BbIroAa NpHCYXK/anach 3a MEpHOA KO MOMEHTa
NpHHSTHA pewenns. B nene o gabpuxe 6 Xoncyee®™ ona npunsna hopMy peHHBECTHPOBAHHOTO
ROXO0Ja, NpeacTaBsiouero coboit npubkne ¢ MOMEHTa KOHPHCKALIMK 1O MOMEHTA MPUHATHA

602 310 yaine BCEro CBA3BIBAIOT C OTUY>XKACHHEM UMYLIECTBA B OTJIIMYHE OT NPOTHBONPABHOIO

OpeKpaLieHns NeliCTBUS JOroBopa MM KoHueccHd. Ecnu mpucyxaaercs pecTHTyLus, TO
NPHCYXAEHHE YIyLIEHHON BBIroAs! OyeT aHaNOrHYHO JeNaM O BpEMEHHOM JIHIICHHH
BnaneHust. Ecnu pecTHTYLHMs He NPUCYKAAeTcs, Kak B aenax Factory at Chorzow (Mertis),
1928, P.C.1J. Series A, No. 17, p. 47 u Norwegian Shipowners (Norway/USA), UN RIAA, vol. 1,
p. 307 (1922), To yny1eHHast BLIroZia NpUCY>KAAETC 10 MOMEHTA NPENOCTABIECHHS
KOMITEHCALUM B Ka4€CTBE 3aAMEHbI PECTHTYLIMH.

03 Bymymas ynylieHHas BBIroJia MPHCYXAAETCH B KOHTEKCTE 3aUIMIIAEMOTO IOTOBOPOM
NOTOKa NOXOMOB, Kak B nene Amco Asia (Amco Asia Corp. and Others v. Republic of Indonesia,
First Arbitration (1984), Annulment (1986); Resubmitted Case (1990) 1 L.C.S.1.D.

Reports 377), a He Ha OCHOBE H3BATUS NPHHOCALIETO JOXOA MMylllecTBa. B foxnane u
peKOMeHaaLusAX no BTopoii naptuu nperensuit "E2" (S/AC.26/1999/6) KomnencaunonHoi
xomuccuu OOH, rae paccmarpusaics Bonpoc 06 yMeHbLieHny npubsiiy, I'pynina cnenana
3aKJIFOYEHHE, YTO MOTEPH, BO3HHUKIIKE B Pe3yNbTaTe CHIKEHMSA 00beMa X03HCTBEHHOM
NEATENLHOCTH, MOAJIEKAT KOMIEHCALUH, JaXe €CJIM MaTepHalibHOe MMYLLIECTBO He ObL1o
3aTPOHYTO U NPEANPHUATHE NPOAOIKANO NEHCTBOBATh HAa NPOTXKEHHUH BCETO COOTBETCTBYIOLIETO
nepuoza (ibid., para. 76).

84 Bo MHOMX MpeXHUX IeNax NPUCYXIEHHE YIYLIEHHO BHIrOIbI KACAETCS aPECTOBAHHBIX H
3anepxaHHbIX cynoB. B nene "Mowmudoco” 06 aMmeprnkaHCKOM CyIHe, apeCTOBaHHOM B
ITaname, apOuTpaKHbII CyAbs MPUCYAHI JEHEXKHYIO CYMMY B pacuere 3a KaXJblil IeHb YTPaThl
BO3MOXHOCTH NO/b30BaHus cynHoM: Moore, International Arbitrations, vol. 11, p. 1421 (1875).
B nene "bemcu" xomneHcauus OblIa NPUCY>KAEHA HE TOJNBKO 33 CTOMMOCTD apeCTOBAHHOIO U
3anep>KaHHOTO IPy3a, HO M 32 JeMeppeaK B MepHON 3a1epKaHus, peAcTaBsioero coboii
MOTEPI0 BO3MOXHOCTH NONb30BaHus UM: Moore, International Adjudications, vol. V, p. 47, at
p. 113 (1794).

85 Factory at Chorzow (Merits), 1928, P.C.LJ. Series A, No. 17, p. 47.
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pewenus no neny. B nene o nopeeaccrux cydosnadensyax®® ynymennas suirona raxke He
Obina npucyxneHa 3a kKakoi-1ub0o nepuos nocne aathl npuHaTHs pewenus. ITocne Toro, kax
KanuTajlbHas CTOUMOCTb IPHHOCALIETO JOXOA HMYIECTBA ObliIa BOCCTAHOBJIEHA C MOMOLIBIO
MeXaHU3Ma KOMIIEHCALMH, CPEICTBA, BLIMIAYEHHDIE B NOPAAKE KOMIIEHCALMH, MOTYT GbITb
BHOBB BJIOXEHBI B JIEJIO 11 BOCCTAHOBJICHHA MOTOKA A0XOAO0B. XOTSH OCHOBAaHMS I
NPHCY>XAECHHS YIYLIEHHOH BHIFOAbI B 3THX JIENAX M3JI0KEHbl MEHEE YETKO, HX NPHCYXICHHE
MOXeT BbITh 06YCIOBIEHO NPU3HAHMEM COXPAHAIOLIENCS BBLIObI HCTLA, NOJIY4aeMOii ¢
HaHHOTO MMYIUECTBA, IO TOP0 MOMEHTA, KOTZa MOTeHLMAIbHAsA PECTUTYLUA Npeobpasyercs B
BBINIATY KOMMeHcauuu®” .

31) Tperpsa xaTeropus NpeTeH3Ui B OTHOWEHHH YITyUIEHHOH BBIFOJBI BOSHHKAET B KOHTEKCTE
KOHLIECCHH U IPYTHMX 3aIKIIAEMbIX AOTOBOpaMH HHTEpecoB. Omsrh ke, Gyayinas ynymenHas
BLIFO/la MHOTAA NPHCYXKAANaCh U B TaKMX Aenax™". B ciyuae [oroBopos KOMIEHCHPYeTCs
MMEHHO OyAy1uii MOTOK JOXONO0B BILIOTH A0 TOTO BPEMEHH, KOTAa KOHYAETCH IOPHAHYECKOe
NpH3HaHue npaBa. B HEKOTOPbIX AOrOBOPAaxX ITOT CPOK HACTYMAET cpa3y (HampuMep, KOraa
JIOrOBOP MOMIEKHT NPEKPALIEHHIO N0 TPeGOBAHUIO FOCYAAPCTBA®” UM KOTAa UMEIOTCS HEeKHe

% Norwegian Shipowners (Norway/USA), UN RIAA, vol. 1, p. 307 (1922).
%7 Msnoxenue noaxoxa KKOOH x PacCMOTPEHMIO NPETEH3UM B OTHOLIEHHH YNYLIEHHOM
BBIFOJbI, CBA3AHHLIX C YHHYTOXXEHHEM NMPEANPUATHIA nocje propxeHus Mpaka B Kyseiit, cm.
AOKJIa W peKOMEeHAauny I'pynnbl ynoJHOMOYEHHbIX B OTHOLIEHUH NEPBOM NapTHH
nperensuil "E4", 19 mapra 1999 rona (S/AC.26/1999/4, nynxre 184-187).

%% B HexoTOpLIX [ieNax yrylneHHas BBINOJA He NPHCYKAAJIACh 32 IEPUOL MOCIIE AaThi
NPUHATHSA PeLIEHHs, XOTSA U 110 IPHYKWHAM, HE CBA3aHHbBIM C XapaKTePOM TPHHOCAIIETO I0XOX
umymecrsa. Cm., Hanpumep, neno Robert May (United States v. Guatemala), 1900 For. Rel.
648; Whitemen, Damages, vol. II1, pp. 1704, 1860, rae cpok koHLeCCHH HCTeK. B mpyrux
Aenax ob6cToATENbCTBA, BAEKYLIME 32 COG0M GOPC-MaKop, UMENH CBOMM CEACTBHEM
NPHOCTaHOBKY MCIIOJHEHHA JOrOBOPHBIX 06s3aTenscTB. CM., Hanipumep, aeno Gould
Marketing, Inc. v. Ministry of Defence, (1984) 6 Iran-U.S.C.T.R. 272; Silvania Technical
Systems v. Islamic Republic of Iran, (1985) 8 Iran-U.S.C.T.R. 298. B nene Delagoa Bay Railway
Co. (Great Britain, United States of America/Portugal), Martens, Nouveau Recueil, 2™ series,
vol. XXX, p. 329; Moore, International Arbitrations, vol. I1, p. 1865 (1900), u B nene Shufeldt
(USA/Guatemala), UN RIAA, vol. 11, p. 1079 (1930), ynymeHHas Beiroaa 6bu1a MIPUCYXKIEHA B
OTHOLIEHUH MPEKpaAIEHHON KOHueccHn. B nenax Sapphire International Petroleum Ltd v.
National Iranian Oil Company, (1963) L.L.R., vol. 35, p. 136, Libyan American Oil Company
(LIAMCO) v. Government of the Libyan Arab Republic, (1977) LL.R,, vol. 62, p. 140 u Amco
Asia Corp. and Others v. Republic of Indonesia, First Arbitration (1984); Annulment (1986),
Resubmitted Case (1990), 1 Z.C.S.I.D. Reports 377, ynymeHHas BbIrOAa Takxke Obuia
NPHCYX/I€Ha B CHJTYy JOTOBOPHBIX OTHOLIEHHHA.

%% Kax B nene Silvania Technical Systems v. Islamic Republic of Iran, (1985) 8 Iran-
US.C.T.R 298.
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WHblE OCHOBaHMA JUIA MPEKPALIEHUA NOroBopa). B npyrux ciyyasx 3TOT CpoK MOXeT
onpeneATscs Kakoi-nmubo Oynyueii naToi, 06ycn0BIeHHO# NONOKEHUAMH CaMOro AOTOBOpa.

32) B mpyrux aenax ynylueHHas Beirona 6buia HCKJIIOY€HA Ha TOM OCHOBaHHM, YTO HE UMeEJIa

OOCTATOYHOTO MOATBEPXKACHHA KaK IOPUAMYECKH 3a1lKiaeMelid uHtepec. Tak, B gene "Ockap

610 33 MoHOMONMeE He GbL1 Npu3HaH CcTAaTyC npuobGpeTeRHoro npasa. B aene "Diun

0 611

Yuun
ISPUKANYUPAN NPOOAKMC 1M
CO3aHHOTO MpeanpuATHA ObLIa OTKJIOHEHA 32 OTCYTCTBHEM J0OKA3aTENbCTBA MOATBEPKIACHHBIX
noxonos. Kpome toro, TpeboBaHKsA B OTHOLIEHUH YITYUIEHHOM! BBIMOAbI NOAYHHAIOTCS

MPETEH3UA B OTHOLIEHHH YNYIIEHHOR BBIrOAbI BHOBb

OOBIMHOMY KOMILIEKCY OrpaHHYEHHIT Ha Bo3MelleHHe yuepha, Takux, KaK PHYHHHO-
CJIeICTBEHHAA CBA3b, YAAIEHHOCTD, TpeOOBaHUsA JOKA3aHHOCTH ¥ NPUHLHUNLI OyXrajirepckoro
y4eTa, KOTOpbI€ NPU3BAHbI CHU3HTh POJIb THIIOTETHYECKUX 3IEMEHTOB B IIPOrHO3HPYEMBbIX
IOaHHBIX.

33) Ecau ynymeHHas BbIroja Q0JDKHA NPUCYKAATHCH, TO HET OCHOBaAHMI A MPUCYXKACHNUS
npoueHToB (1o craThbe 38) ¢ MpHHOCAIEro NpHObLIL KamUTaNa 3a TOT XKe NePHOJ] BPEMEHH
IPOCTO NOTOMY, YTO AaHHAA CyMMa KalHTajla He MOXKET OOHOBPEMEHHO NPHHOCHTH NPOLIEHT U
npubbuib. ['aBHas uens 3akmoyaercs B H30exKaHUM IBOHHOrO BO3MELIEHHS NPH
OJHOBPEMEHHOM 00€CIeYEH!H MOJIHOrO BO3MEIIEHHMA.

34) CyuwecTByeT BIIOJHE YTBEpAUBLIEECH NIPABUIIO O TOM, YTO NMOOOUHBIE PaCXOIbI TOANIEKAT
KOMITEHCALIMH, €CIIK OHU OBbLITH NMOHECEHb! pa3yMHbIM 00pa3oM 1 ycTpaHeHus yuepba 1 HHOro
YMEHbLIEHNs YOBITKOB, BRI3BAHHBIX HApylIeHHeM o6a3aTenbcTBa® 2. Takue pacxozsl MOTYT

810 1934 P.C.LJ., Series A/B, No. 63, p. 65.

11 Asian Agricultural Products Ltd v. Democratic Socialist Republic of Sri Lanka, (1990) 4
L.C.S.1.D. Reports 245.

12 KomneHcatus no6o4HbIX pacxonos Guina npucyxaena KoMneHcaumoHHo# koMuccueit
Opranusauun O6venunennbix Haruii (oksan ¥ peKOMEHAaLUy N0 NePBOi MapTHH NPETEeH3Ni
"E2" (S/AC.26/1998/7), xorna xoMneHcauus Opia NPUCY)KAEHA B OTHOLIEHHH PacXONOB Ha
3BaKyalMIO M OKa3aHue oMoy (myHkTs! 133, 153 u 249), penarpuauuio (ryHkr 228),
PacXOAOB B CBA3M C NMpEKpalleHUeM KOHTpakTa (IyHKT 214), pacxoaoB Ha peMOHT (TyHKT 225) u
pacxomoB Ha yMeHbLIeHHEe pa3sMepoB yumepba (nyHkr 183)), u Apburpaxsbim TpubyHanom no
PacCMOTPEHHIO B3aNMHBIX nperensuii Mmexxny Hpanom n Coennnennsimu IllTaramu

(cM. General Electric Company v. Islamic Republic of Iran (1991) 26 Iran-U.S.C.T'.R. 148, at
pp. 165-167, 168-169, paras. 56-60, 67-69, koraa 6bl1a MPUCYKACHA KOMIEHCALMUA 32 TOBaphI,
nepenponaHHele B yObITOK, 1 32 CKJIAICKUE PAaCXOAbI).
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OBITH CBA3AHBI, HANPHMEP, C NIEPEMEIUEHHEM IEPCOHANA, HEOOXOTUMOCTEIO XPaHEHHUS TOBapOB
MJIH NpOAaXKel HEeNOCTABJIEHHBIX TOBAPOB B YOBITOK.

Crarpa 37
Catucaxuun

1. T'ocynapcTBo, OTBETCTBEHHOE 32 MEXAYHAPOAHO-POTHBONPABHOE AESHHE, 06A3aHO
NPEeNOCTaBATL CATHCHAKLMIO 32 Bpenl, MPHYMHEHHBIH NAHHBIM NETHHEM, HACKOJILKO OH He
MOXET OBbITh BO3MEILEH PECTUTYLIHEN HITH KOMIEHCALIUEH.

2. Carucaxuus MOXET 3aKIIOYATECA B IPUSHAHNH HAPYLIECHMS, BHIPOKEHHH
COXalleHUs, OhHUNANTLHOM H3BMHEHHH WM BLIDAXATLCA B MHOM nopobaromeit gopme.

3. Carucdaxuus He HOMKHA 6bITH HENPONOPLHOHANBHA BPEAY M HE MOXKET NIPUHHMAT
¢opMbl, yHU3UTENBHOM 1 OTBETCTBEHHOTO rOCYIapCTBa.

Kommenrapuii

1) Carucoakuus sBnsercs Tperbeil GOpMOil BOIMEIIEHHS, KOTOPOE OTBETCTBEHHOE
rocynapcTBo 0053aHO NPENOCTaBUTh BO HCIIONHEHHE CBOErO 06A3aTeNbCTBA OTHOCHTEIbHO
MOJHOrO BO3MELICHHS BpeNia, MPUYUHEHHOrO MEXAYHAPOAHO-IPOTHBONIPABHBIM JESHUEM.

310 - He cTaHnapTHas (OpPMa BO3MEILEHHSA B TOM CMBICIIE, YTO BO MHOTHX Clly4asix Bpex,
NPUYUHEHHBIH B pe3y/bTaTe MeXAyHapOAHO-POTHBONPABHOIO JESHHUA FOCYNAPCTBA MOXET
ObITh NONHOCTHIO BO3MELIEH NOCPEACTBOM PECTUTYLIMH W/ MK KOMIEHCALIHH.

HckmounrenbHblit XapakTep caTHcaxuuu Kaxk Cpe/ICTBa BO3MELIEHHS U €€ B3aUMOCBI3b C
TNPHHIIMIIOM II0JIHOTO BO3MEILEHHS NOA4EPKUBAIOTCH Ppasoit "HacKObKO [Bpen] He MOXeT GbITh

BO3MELIEH PECTUTYLHeH MK KomneHcauueii". Catuchakuus MoxeT noTpe6oBaThCA TONBKO B
TeX CiIy4asx, KOraa nepsbie Ase GOpMbl He 00ECEYHBAIOT NOMHOTO BO3MEILECHHA.

2)  Cratba 37 pasneneHa Ha TPH MyHKTa, KaXAbIH K3 KOTOPBIX KaCa€TCs OTAENbHOIO acrnexTa
caruchaxuuu. B mynkre 1 paccmarpusaercs npaBoBoii Xapakrep caTuchaKLuM M BUALI BpEna,
32 KOTOpLIE OHA MOXET ObITh NpeocTaBieHa. B nyHKTe 2 OMHCHIBAIOTCA, XOTH U He
MCHEepPNIBIBAIOLIUM 00pas’oM, HEKOTOpbIE YCI0BUs caTuchakuuy. B mynkre 3 3akperuiens:
OrpaHH4eHUs 00A3aTeNBCTBA MO NPENOCTABICHHIO CaTHCAKLIHH, KOTOPHIE YUHTHIBAIOT
NpPOLUIYIO MPAKTHKY B CIy4asX, KOrAa MHOrAa HCIpaIHBATUCH Ype3MepHEie HOpMbI
caruchaxuuu.
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3) B cOOTBETCTBHM C IIYHKTOM 1 Bpen, 3a KOTOPbIii OTBETCTBEHHOE IOCyAapCcTBO 0043aHO
IPeNOCTaBUTh MOJHOE BO3MELIEHHE, BIJIIOYaeT B cebs "moboi Bpen, MaTepHanbHbIi U1
MOPaIbHbIH, TPUYHHEHHBIH MEXIyHapOAHO-NPOTHBONPABHLIM NEHHEM rOCyAapCTBa.
MarepHanbHblil 1 MOPaJIbHBIA Bpell, MPHYHHEHHBIH MEXAYHaPOAHO-ITPOTHBOIIPABHBIM AESAHHEM,
Kak IpaBuio, moaaaercs GHHAHCOBOH OLEHKE H, CNIEN0BATENbHO, MOANAAaeT 0N
xomneHcauuo. CaTucdakuus, ¢ Apyroi CTOPOHBI, ABIAETCA CPEACTBOM BO3MELIECHHUS BPEAa, He
noaaoerocs GUHaHCOBOM OLIEHKe, KOTOPHIi npeacTaBiseT cob6oi HaHECEHHOE rOCYAapCTBY
ockopOnenne. Takue BUOBI BpEAa HEPEOKO HOCAT CHMBOJMYECKHMHA XapaKTep ¥ BO3ZHUKAKOT U3
camoro ¢akra HapyueHus 0643aTeNnbCTBa, HE3aBHCHMO OT €r0 MaTEPHANBbHBIX MOCACACTBUHA As
COOTBETCTBYIOIIETO rOCyNapCTBa.

4) TlIpenocraBneHue caTHC(akKiLiK 32 BPEA TAKOTO XapaKkTepa, KOTOPbIA MHOTA HA3bIBAETCH
"HeMaTepUaJIbHbIM Bpe,uOM"m, MOJIHOCTBIO YTBEPAMIIOCH B MEXAYHApOAHOM npaBe. Ilo aTomy
TOBOJLY, HaNIpUMeEP, B peLleHUH 110 neny "Peitinboy Yoppuop" TpubyHan nocTaHOBUI

cenymouiee:

"B npakTuke rocyaapcTs U MEXAYHAPOMHBIX CyNEeOHBIX OPraHOB JaBHO
YCTaHOBMJIOCH HCIIOJIb30BaHUe CAaTUCHAKLMHU KaK CPEACTBA 3a1UHUTLI WK GopMBI
BO3MeLUEHMUs (B LIMPOKOM CMBICJIE) IPUMEHHUTEIBHO K HAPYLICHUIO MEXIYHAPOXHOTO
obsizaTenscTBa. Takas NpakTHKA B [EPBYIO OUEPENb KACAETCA Cy4as MOPaJIbHOrO MJIH
IOPUAKYECKOTO yiepOa, HeMOCPEACTBEHHO MPHYHHEHHOIO rOCYAapCTBY, OCODEHHO B
OTJIMYHE OT Ciiy4yas yuep6a nuuam, 3aTparuBaroIlero MeXIyHapoaHyro
otsercraeHHOCT"*™,

B npakTHKe roCyAapCTBEHHOM AEATEIbHOCTH ECTh TAKXKE MHOTO MPHMEPOB NMPETEH3UH B
OTHOLLIEHHH CATHC(AKLMU B YCIOBUAX, KOTAa MEXIYHaPOLHO-IPOTHBONIPABHOE JEHHE
rocyZlapcTBa NpUUYHHAET HEeMaTepHalbHbIH Bpe ApyroMy rocynapcrsy. K npumepam
OTHOCHTCH OCKOpOJieHHe rocy1apCTBEHHOH CHMBOJIMKH, HANPUMEP HALMOHAJIBHOIO dnara®*,

83 Cwm. C. Dominicé, "De la réparation constructive du préjudice immatérial souffert par un

Etat", in L'ordre juridique international entre tradition et innovation, Recueil d'études (Paris,
P.UF., 1997), p. 349, at p. 354.

814 Rainbow Warrior (New Zealand/France),UN RIAA, vol. XX, p. 217 (1990), at
pp. 272-273, para. 122.

615 K uncny npumepos oTHocHTCA feno Magee (1874) (Whiteman, Damages, vol. 1, p. 64),
neno Petit Vaisseau (1863) (Whiteman, Damages, 2nd series, vol. III, No. 2564), u neno o6
ockopbnenuu ¢panuysckoro ¢pnara 8 Bepnune B 1920 rony (C. Eagleton, The Responsibility of
States in International Law (New York, New York University Press, 1928), pp. 186-187).
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HapyUIEHHe CYBEPEHHTETa HIIH TEPPUTOPHANbHOM nenocTHocTH®'®, Hananenue Ho MOPCKHE HJIH
Bo3aymHble cyna®'’, sxecrokoe ofpallieHHe UK IpeNHAMEPEHHOE HAMAZIEHHE Ha IJ1aB
FOCyNapCTB U NMPABHUTENbCTBA MK XK€ JUILIOMATHYECKHX MIIH KOHCYJIbCKHMX MPENCTaBUTENEH
HJIM Ha APYTHX MONL3YIOmuXcs 3amuToil muu’®'®, a Takoke HapylIEeHHE HEMPHUKOCHOBEHHOCTH
NIOMELUEHHH MOCONLCTB M KOHCYILCTB HITH JKHITHIL YJIEHOB AUIUIOMaTHYECKHX

NPEACT asmem;cm‘”.

5)  Ilymkr 2 crateu 37 npenycMaTpHBaert, uto caTHCaKLMs MOXET 3aKII0YaThCs B
NPU3HAHUM HAPYLICHHA, BBIPAXXEHUH COXaJleHUs, OPULIMAILHOM H3BHHEHHH WIIH BbIPaXaThCs B
uHOM nonobaromeit Gopme. Popmer caTHCHAKLMH, NEPEHHCIICHHDIE B 3TOM CTATbe, SBIAIOTCA
nuws npumepamu. Tlonobaromas popma caruchakuum Gyaer 3aBUCETh OT OOCTOATENLCTB M HE
MOXeT OBITh NpeonpeseNneHa 3a61aroBpeMeHHo ", Cy1ecTByeT MHOrO BO3MOXHOCTEIA, B TOM
YHCJIE MPOBEACHHUE HAJUIEXALIErO PaCCIeN0BaHHUs NPUYKH HECHACTHOTO CITy4as, KOTOPbIit

616 Kax B cnyuae apbutpaxHoro pasbuparenbcrsa no aeny Rainbow Warrior, UN RIAA,

vol. XX, p. 217 (1990).
17 K uucny NPUMEPOB OTHOCHTCS HAlAZICHHE HA COBETCKOE BO3AYLUHOE CY/IHO,
nepeso3ulIee npesuneHTa bpexuesa B 1961 roxy, koTopoe coBepiniu ppaHiy3cKue
uCTpeOuTENH Hajl MeXAyHapoaHbiMK Bofamu Cpeansemuoro Mops (R.G.D.LP., vol. 65 (1961),
p. 603); u noronnenue 6aramckoro cynHa B 1980 rogy ky6unckum camonerom (RG.D.LP.,
vol. 84 (1980), pp. 1078-1079).

18 Cwm. F. Przetacznik, "La responsibilité internationale de I'Etat 4 raison des préjudices de
caractére moral et politique causés a un autre Etat, R G.D.LP., vol. 78 (1974), p. 917 atp. 951.
9 K HHCITy NPUMEPOB OTHOCHUTCH HallaieHHE Y4aCTHUKOB IeMOHCTpauuH B 1851 rony Ha
MCIaHCkoe KOHCYbeTBO B HoBoM Opneane (Moore, Digest, vol. VI, p. 811, at p. 812) u
HEYNaBIIAsACS MONbITKA BYX ErHNETCKUX MOAMLUEHCKHX B 1888 rony BroprayThcs B npenesnb
NOMELIEHNH UTANIbSHCKOTO KOHCYbCcTBa B Asnekcaunpuu (La prassi italiana di diritto
internazionale, 2nd series, (Dobbs Ferry, N.Y ., Oceana, 1970), vol. III, No. 2558). Cm. Taxxe
City4au NPUHECEHHs U3BMHEHUH 1 BBIPKEHUs COXAJIEHHUS N0C/Ie OPraHU3aLMK AEMOHCTPALMI
HarnpoTHB (paHLy3CKOro nocosnscTea B Benrpane B 1961 roay (R.G.D.LP., vol. 65 (1961),

p. 610) u nomxer 6ubnuorexkn Hudopmaunonnbix cnyx6 Coennnennsix IItaTos B Kaupe B
1964 rony (R.G.D.LP., vol. 69 (1965), pp. 130-131) u Kapauu B 1965 rogy (R.G.D.LP., vol. 70
(1966), pp. 165-166).

2 B nene "Peiin6oy Yoppuop" tpubynan, ocraBus 6e3 ynosnersopenns tpeGosanue Hooit
3enaHNMH O PECTUTYLMM /MM NIPEKPALIEHHH H OTKa3aBLINCh NPUCYIUTh KOMIEHCALIMIO,
CHeJNan HECKOJIbKO 3asABJIEHMUI B NOPsKe CaTHC(AKIMH, a TAKXKE BLIHEC PEKOMEHAALIMIO
"COMeACTBOBATH [CTOPOHAM] B 3aBEPIICHHUH HBIHEUIHErO HEMPUATHOIO Aena”. MHbMU ClIOBaMH
OH pexoMengosan Ppaxuuu BHectu 2 miaH. gosu. CIIIA B $houn, xoTopslit npeacTosno
Y4penuThb "JUIsl pa3BUTHSA TECHBIX U IPYKECTBEHHBIX CBS3€ii MEX/y rpaXciaHamMu obenx crpan”.
Cum. UN RIAA, vol. XX, p. 217 (1990), at pp. 274, paras. 126-127. Cm. Takxe L. Migliorino,
"Sur la déclaration d'illicéité comme forme de satisfaction: & propos de la sentence arbitrale du
30 avril 1990 dans l'affaire du Rainbow warrior", R.G.D.LP., vol. 96 (1962), p. 61.

y
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NpHBEN K NPUYMHEHMIO Bpea 1K ymep6a®?’, yupexennue uenesoro ¢ponza iis ynpasieHus
KOMIIEHCAlIMOHHBIMH BBIILIATaMH B HHTepecax OeHedulmapHes, NPHHATHE AUCIMILIMHAPHBIX
MEp WJIH CAHKUMI B OTHOLUEHHWH JIMLI, Ybe NOBEAEHHUE NPHBENIO K MEXIYHapOAHO-
NPOTHBONPABHOMY AeAHMI0®2, WM BLIHECEHHE PELIEHHS O CHMBOJIMYECKOM BO3MEIICHUH 33
yiep6 Ge3 MaTepuanbHbIX MIOCAENCTBHI®S, 3aBepeHHs WM rapaHTHH HEMIOBTOPEHHS, KOTODHIC
PacCMaTPHBAIOTCA B CTATHAX B KOHTEKCTE MPEKPALeHNs, TAoke MOTYT NPEICTaBIATL COOOMH
bopmy ca'mcd)axuuu‘“. B nyHkTe 2 He NpeANPHHHMAETCSA MOMbITKA NEPEUUCIIUTD BCE
BO3MOXXHBIE BAPHAHTHI, HO OH U HE HanpaBJIeH Ha MX HckmoyeHHe. Kpome Toro, nopanox popm
caruchakuMu, U3JI0XKEHHbIH B MyHKTE 2, HE OTPaXaeT KaKkyio Obl TO HU ObLIO HEPAPXMIO HIH
npexnnoyreHue. B myHkTe 2 nuiub nepeuncaeHbl IPUMEPBI, KOTOPbIE HE MPUBOAATCS B NOPSAIKE
HX YMECTHOCTH HJIH cepbe3HocTH. Hannexamas ¢popma catucdaxumy, ecnu oHa Boobiue Oyner
BO3MOJHA, OyZIeT ONpeneNaTbCs ¢ yUETOM OOCTOATENBCTB KaXIOr0 KOHKPETHOTO Aena.

6) Ognxoit u3 Haubonee pacnpocTpaHeHHbIX GOpM caTHCHAKLIMH, TPETyCMATPHBAEMON B
Cllyuae MOPaJIbHOTO HJIH HEMaTEPUAIIbHOIO BpEAa roCyAapCTBy, ABJIAETCA 3aABJICHHE O
MPOTUBONPABHOCTH ACAHUS, CAENAHHOE KOMIIETEHTHBIM CyaoM UnH TpubyHanoM. ITonesnocts
JeKIapaTHBHOIO CPEACTBa Kak (popMbI caTHChaKUMHY B ClIy4ae HEMaTepHaIbHOIO Bpena
rocynapcTsy Oblia noarsepxaeHa MexayHaponaHbiM CyIOM NpH paCCMOTPEHHH J€NIa O Npoauee
Kopgy, xoraa Cyz, npu3HaB MPOTHUBOIPABHOM OnepalMio Mo pa3sMHHUPOBaHHIO ("oneparus
Pureiin"), npoBeeHHYIO BOEHHO-MOPCKHMH CilaMu BenukoOpuraHuy nociie B3pbiBa, 3aABHIL:

"nis obecrieyeHNs YBaXKeHNs MEXIYHaApOAHOTO NpaBa, OPraHOM KOTOPOI'O OH ABIAETCH,
Cyn nomxeH oObsBUTD, YTO AEHCTBHA OpHTaHCKOro BOEHHOro (yioTa npeacrasisii coboit
HapyiueHue anbaHCKOro CyBepeHHTETa. JTO 3asBJI€HUE HAXOMUTCA B COOTBETCTBHH C

€1 Hanpumep, nposenenHoe BoeHHO-Mopckum driotom CIIIA paccrienoBanue npuuuH

CTOJIKHOBEHHSI aMEPUKAHCKOM MOABOAHOI JIOAKH C AMOHCKHM PLIOONOBELKHM CYIHOM "Sume
Mapy" nenanexo ot l'ononyny: New York Times, 8 Feb. 2001, section 1, p. 1, col. 6.

22 IIpu paccMoTpenuu nena o6 youiictse B 1948 rony B ITanectune rpada Bepuanorre,
KOTOPBIA Haxoawics Ha ciyx0e B Opranusauuu O6beauHeHHex Haumii, Ob110 BEIIBHHYTO
TpeGoBaHHE O NPUHATHH COOTBETCTBYIOIIMX MEp B OTHOLIEHUH BUHOBHBIX (Whiteman, Digest,
vol. 8, pp. 742-743). Takoe xe TpeOoBaHue ObLIO BBIABUHYTO M B feine 06 youiicTse aByx
corpyauukos Coenunennnix [IItatoe B Terepane (R.G.D.LP., vol. 80, p. 257).

623 Cwm., Hanpumep, aeno "I'm Alone”, UN RIAA, vol. II1, p. 1609 (1935); neno Rainbow
Warrior, ibid., vol. XX, p. 217 (1990).

624 Cm. kommenTapuii k crathe 30, myHkT 11
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npocb6oit, 3asABNeHHON AnbaHueii yepe3 ee anBOKaTa, M caMo Nno cebe ABIsSeTCs
HajIexKamei catuchaxuueit"s?>.

Takas NMpaKTHKa NPUMEHSIACk BO MHOTUX NMOCAEAYIOIIHMX 116.]13)(626

. OxHako, XOTA 3asBJIEHUE
KOMITETEHTHOIO CyZia WK TpUOyHasia MOXHO pPacCMaTPUBaTh Kak GOPMy caTHCHaKLMH B
AaHHOM JieNe, TaKHe 3asBJICHHs 110 CYLIECTBY HE CBA3aHbI C caTUC(aKLMe Kak CPEACTBOM
cynebHoit 3amuthl. Jo6oii cyn unn TpubyHan, o6Nanarowmit IOPUCONKIMEH B OTHOLICHUH
Cnopa, NpaBOMO4EH ONPEAEUTD MPaBOMEPHOCTb PACCMaTPHBAEMOrO MOBEAECHHU M CHAENIATh
3asBJIEHHE O CBOMX BbIBOZAX B Ka4€CTBE HEOOXOMMMO# 4aCTH NMPOLECCa PACCMOTPEHHS JeNa.
Taxkoe 3asBneHrE MOXKET NPEABAPATH peLeHHe O JE060i Popme BOIMEIIEHHMS HITH MOXKET ObITh
€AMHCTBEHHBIM HCKOMBIM CPEACTBOM 3auThl. [Ipu paccmoTperuu nena o nponuse Kopghy Cyn
MCIIONB30BaJ 3asBJIEHUE B Ka4yeCTBe GopMbl caTuchakuuy, npudeM Anbanus He noGMBaIach
HUKaKOH MHOH QopMEI ynoBreTBopeHus ee TpeboBanus. Kpome Toro, Takoe 3asiBleHHE HMEET
JOTIOJIHUTENIbHbIE PEUMYILECTBA. OHO JAOJDKHO ObITh ACHBIM U CAMOJOCTATOYHBIM M HO
ONpEIeNIEHHIO He NO/DKHO BHIXOAUTD 33 chepy MM mpenenbl caTucakLuy, yIOMIHYTOH B
nyHkre 3 cratbu 37. Cyne6GHoe 3asBIEHHE HE YIIOMHHAETCA B ITHKTE 2 TOJIBKO MOTOMY, YTO
OHO AOJDKHO HCXOAMTH OT KOMIIETEHTHOM TPETbEH CTOPOHBI C IOPUCAUKLIMEH B OTHOIIEHHH
Criopa, a CTaTbM He HANpPaBJIeHbl Ha ONPENENEHHE TAKOH CTOPOHBI HIIH PACCMOTPEHHE BOIIPOCOB
cynebHo# ropucaukimn. BmecTo aToro B cratbe 37 Npu3HaHHE HAPYLIEHHUA OTBETCTBEHHBIM
roCynapCTBOM yKa3aHO Kak (opMa caTHChaKuuy.

7)  Ewme onnoit obmeit popMoii caTiChaKLMK SBIAETCH H3BUHEHHE, KOTOPOE MOXET GbITh
MPHHECEHO YCTHO MJIK ITMCbMEHHO COOTBETCTBYIOLIMM [IOJDKHOCTHEIM JIMLIOM MIIM JIaXe IJIaBoil
rocyaapcTsa. BolpakeHus COXaneHHs WM U3BUHEHUA ObLiu 3aTpeboBansbl B genax "Aim

an0yu"Y | "Keanem"® u "Peiin6oy Yoppuop"®*® u b BbICKa3aHbI OTBETCTBEHHBIM

625
p. 36.

Corfu Channel, Merits, 1.C.J. Reports 1949, p. 4, at p. 35, repeated in the dispositif at

626 Hanpuwmep, Rainbow Warrior, UN RIAA., vol. XX, p. 217 (1990), at p. 273, para 123.

7 Ibid,, vol. III, p. 1609 (1935).
S8 Moore, Digest, vol. V, p. 43 (1897).

2 UN RIAA, vol. XX. p. 217 (1990).



274 -

rOCYNapCTBOM B [IeJIe O KOHCYIbCKuxX cHoutenusx™ u nene Jlazpanoa®™”. ITpock6rl 0
NpUHECEHUH W3BHHEHHUA U NMPEIIOXKEHHA NMPUHECTH N3BHHEHHE YaCTO BCTPEYAlOTCA B
OUIUIOMAaTHYECKOM MPaKTHKE, U MPEAIOKEHHE O IPUHECEHHH CBOEBPEMEHHBIX U3BHHEHHIA,
KOTZla OHO OMpaBAaHO OOCTOATENLCTBAMHU, MOXKET MHOTOE C/ENaTh JUIA YPEryaIMpOBaHus Criopa.
ITpu uHbIX 06CTOATENBLCTBAX M3BMHEHUA MOXET He NOTpeboBaThCsA, HAaMPUMEpP KOraa Aejo
yperyJMpoBaHO Ha OCHOBE €X gratia M KOrJia H3BHHEHUA MOXET OKa3aThCsA HEAOCTATOYHO.

B nene Jlazpanoa cyn cuen "u3BMHEHHE HENOCTATOYHBIM, IIOCKOJIBKY €ro OyAeT HEAOCTaTO4HO H
B APYrHX AeNax, KOraa rpaxaiaHe HHOCTPaHHBIX FOCYAapCTB B CPOYHOM MOPSAAKE HE CTABUIIUCH B
H3BECTHOCTb O CBOMX NPaBax COrnacHoO MyHKTy 1 cratbu 36 BeHckoM KOHBEHLIMH U
TO/BEPrauCh JIMTENBHOMY 3aJ€PXKAHHUIO HIIH CEPhE3HbIM CAHKLMAM" 2,

8) UpesmepHble TpebOBaHHA, BBIABUraBLIMECS B IPOILJIOM IO NMPEANIOroM MOIYYEHUA
"caticdakuun"®, roBopAT 0 HEOBXOTMMOCTH ONPEENEHHOrO OrPaHHYEHHS Mep, KOTOpbIE
MOTYT OKa3aThCsA HCTPeOOBaHHBIMH B Ka4eCTBe CaTHC(aKLMK, BO U30exKaHHE 370YNOTpeOIeH i,
HE COOTBETCTBYIOLINX MPUHLMITY PaBeHCTBa rocynapcts®™?. B wactHocTH, catucdakuus He
JOJDKHA HOCUTD KapaTeJIbHOTO XapaKTepa HITH NpeayCMaTpUBaTh WITpadHbIE CAHKLIHH.

B nyHkre 3 crathu 37 ycTaHaBIMBAIOTCA OrpaHHYEHHs Ha 00s3aTEeNbCTBO MPENOCTABHUTD
catucakimo. B HeM npexycMOTpeHbI ABa KPUTEPHUA, BO-TIEPBBIX, MPONOPLHOHANBHOCTD
caTtucakLMHy Bpely; BO-BTOPbIX, TpeOoBaHue, YTo6bI caTucdakiys He npuHuMana GopMel,

> n

YHHU3HUTEJIBHOM IUISL OTBETCTBEHHOIO rocynapcTsa. JIelCTBUTENbHO, TEPMHUH "yHU3UTENBHBIN

6 Vienna Convention on Consular Relations (Paraguay v. United States), Provisional

Measures, 1.C.J. Reports 1998, p. 248. Tekct n3Bunenus CoennHeHHbIx [IITaToB cM. B
nokymenTax ['ocynapcrsennoro nenapramenra CIIA, Texct 3asBneHus, ony61MKOBaHHOTO B
Acyncbone, ITaparsaii; 3assnenue s nedatu xefimca I1. PyOuna, npencrasurens, 4 HosOps
1998 ropa. Ilocranosnenue o npekpaieHuu pasduparenscrsa cM. B 1.C.J. Reports 1998, p. 426.
8 LaGrand (Germany v. United States of America), Provisional Measures, 1.C.J.
Reports 1999, p. 9, u LaGrand (Germany v. United States of America), Merits, judgment of
27 June 2001. ‘

2 Ibid., para. 123.
633 Hanpumep, coBMecTHast HOTa, npeacTaBieHHas npaBuTenbcTBy Kurast B 1900 rongy mocne
BoccTanus 6okcepos, U Tpebosanne KondepeHuun nocnos, ripenbasnedHoe I'peunu B aene
"Tennunu" 1923 rona: cm. C. Eagleton, 7he Responsibility of States in International Law

(New York, New York University Press, 1928), pp. 187-188.

34 Heo6xonmMMOCTH NpeROTBpaLleHus 3n0ynoTpedneHus caruchakiueii nogyepkyupaiach
TaKMMM MMUMCaBIIMMHU B npouioM asTopamu, Kak J.C. Bluntschli, Das moderne Volkerrecht der
civilisierten Staten als Rechtsbuch dargestellt, (3rd edn.) (Nordlingen, 1878), French trans. by
C. Lardy, Le droit international codifié (5th rev. edn.) (Paris, 1895), pp. 268-269.
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HEOCTATOYHO TOYEH, OHAKO MCTOPHUYECKHE MPHMEPbI TpeOOBaHMi TAKOro pona, 6e3yCioBHO,
€CTb.

CrarTba 38
IIpouenTthi

1. IlpoueHTsl Ha MO6YI0 OCHOBHYIO CyMMY, NPHYHMTAIOLIYIOCS COTJIACHO HAaCTOSILEN
rJIaBe, HAYHCIIAIOTCS, KOTAa 3T0 HeOOXOAMMO A 00ecrieYyeHHs NOJHOrO BO3MEILEHHMS.
CraBka u MeTOZ1 pacyeTa NPOLIEHTOB ONPEAENSIOTCS TAKMM 06pa3oM, YTOObI AOCTHYE
3TOro pe3yJibTaTa.

2. TIpOUEHTBI HAYHCIAIOTCA C AATHI, KOrAa JOJDKHA 6b1na GBITh BBINIAYEHA OCHOBHAS
CyMMa, M0 ATy BBINOJHEHHS [LIATEXXHOTO 00s3aTeNnbCTBa.

KommenTapuii

1)  IIpoueHTHI He ABNAIOTCA CAMOCTOSATENbHOM GOPMOif BOIMEILEHHA U HE PEACTABIAIOT
coboii HeoOGXOAMMYIO HaCTh KOMIIEHCALIMM B Ka)KIAOM OTAENLHOM city4ae. ITo 3Toii npuunne
TEPMHH "OCHOBHas CyMMa", ynotpebiisiercs B craThe 38 BMeCTO cioBa "kommnencauus”. Tem He
MEHEee B HEKOTOPBIX CJIy4YasX MOXET NOTpebOBaThCs MPUCYKAEHHUE NPOLIEHTOB A1 obecneyeHus
MOJIHOTO BO3MEIlEHH 32 BPeJl, NPUYMHEHHBIA B PE3yJIbTaTe MEXAYHAPOAHO-NPOTHBONPABHOTO
IeAHUsA, K OHH OOBIMHO SBNAIOTCA NPEIMETOM OTAEIBHOIO PACCMOTPEHHUS B TPeGOBaHUAX
OTHOCHTEJIbHO BO3MEIIEHHUSA H B pemenuxx CYAOB.

2)  CornacHo ofweMy NPHHIIKITY IOTEPIEBLIEE FOCYAAPCTBO HMEET NPABO Ha MPOLEHTHI ¢
OCHOBHO# CyMMBI, NPEACTaBJIAIOLIENH €ro ymep6, eciu 3Ta CyMMa pacCYHTaHa PaHbILE AaTbl
YPErynupoBaHus, CyneGHOTO pelteHrs WK NIOCTAHOBJEHHS B OTHOLIGHHH TIPETEH3HH U B TOI
Mepe, B Kakoif OHa HeobxoauMa A 06ecTIeHeHHs MONHOTO BO3MELIeH s>, IMonTsepxneHue
obwero npasuna B NOJNL3y MPUCYXKAEHUS MPOLIEHTOB KAK YACTH MOJHOTO BO3MEILEHHS MOXKHO
HAiTH B MEXIyHapOIHOM IopucTpyaeHuuu™®. B nene o cyane " Yumbaoon" IlocrosHHas

% Tak, npouenTs! MOTyT He NPUCYXIAThCA TOrAa, Koraa ymeps OLeHEeH [0 TEKYIHM

pacueHKkaM Ha naty BbiHeCeHus cynebHoro pemenns. Cwm. apGurpaxHoe neno Lighthouses,
UN RIAA, vol. X11, p. 155 (1956), at pp. 252-253.

¢ Cm, Hanpumep, NpUCyKaeHue npoueHTos B aenax /llinois Central Railroad, UN RIAA,
vol. IV, p. 134 (1926); Lucas (1966) LL.R., vol. 30, p. 220; cm. Takxe Administrative Decision
No. III of the United States-German Mixed Claims Commission, UN RIAA, vol. VII, pp. 66
(1923).
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najaTa NpuCyAua [IpOCThie NPOLEHTHI B pa3Mepe 6% C AaThl BHIHECEHUS PEIIEHHS HA TOM
OCHOBaHHH, YTO NMPOLEHTbI HAYHCIIAIOTCA TOMBKO "C AAThI, KOTAa MPUUHTAIOMWANCA CyMMY

onpezneneHa, a 0083aTeNbCTBO MIATUTD )’CTaHOBJIeHO"GM‘

3) Bomnpochl NpUCYXA€HHs NPOLEHTOB HEPENKO BO3HUKAIH B APYTHX CYAaX MpH
paccMOTpeHHuH zielt O TpeOOBaHUAX, CBA3aHHBIX C BPEAOM YaCTHBIM CTOPOHAM H BPEIOM,
NPUYHHEHHBIM CAMOMY rOCYAapcTBY®". B 3TOM OTHOLIEHHH 10Ka3aTeNeH OMBIT ApbuTpaxkHoro
TpubyHana no pacCMOTPEHHIO B3auMHbIX npeten3uii Mpana u Coenunennsix Illtatos. B nene
Hcnamcxan Pecnybnuxa Upan npomue Coedunenneix Illmamoe Amepuru (Oeno A-19) Tpubyuan
TNOJIHOTO COCTaBa NMOCTaHOBHJI, 4YTO €ro 00mas IOPHCANKIMA B OTHOLIEHHH PaCCMOTPEHHA
NpeTeH3ui BIUIIo4aeT B cebs MpaBOMOUYHE NPUCYXAATh MPOLIEHTHI, OMHAKO OH HE CTall
YCTaHAaBJIUBATh €AMHOOOPa3Hble HOPMbI NPHCYXKIECHHA TIPOLIEHTOB, NOJAras, YTo 3TO OTHOCHTCA
K FOPUCIHKLIMH KaXXXOH KaMephl U CBA3AHO C "OCYIIECTBIIEHHEM. .. IPEAOCTABIEHHBIX HM
IHMCKPELHOHHBIX TIOJIHOMOUMIA NP PELIEHMH KaXI0ro KoHKkpeTHoro aena"®. Ilo nosoay
NpUHLMINAIBHOTO Bonpoca TpubyHan 3assu:

"Tpe6oBaHus B OTHOIIEHNH MPOLEHTOB ABJISIOTCSA YaCTbIO HCTPECOBAaHHOM KOMIIEHCAIIMH
U He MPEACTABIAIOT CO60# OTAENPHOrO OCHOBAHMA KCKa, TPEOYIOLLEro HX HE3aBUCHMOIO
IOPHCAMKLMOHHOrO YAOBJETBOpEeHUsA. B coorBetrcTBUH CO cTaTbeii V 3asaBnenus 00
YpEryiMpoBaHMH NpeTeH3uit Hacrosuuit TpubyHan foJokeH paspeluaTh NpeTeH3uHy "Ha
OCHOBE YBa)keHus npasa". Jlenas 3170, OH pery/spHO pacCMaTpPHBaJl NPOLIEHTHI, KOTIA T
ucTpeboBaNHCh, Kak 00pa3yioe COCTaBHYIO YacThb "NpeTeH3un”, KOTOPYIO OH 06s3aH
paspewnts. TpuOyHan oTMedaer, YTo KaMephbl ObUTH NOCIIEAOBATENbHBI B IIPUCYXIEHHH
NPOLIEHTOB KakK "KOMITEHCAUMH 3a yiep6, MpUYHHEHHbIH BBHAY OTCPOYKHM IUIaTexa". ..
Bonee Toro, apbuTpaxkHbie Cyp! OOBIMHO NPUCYXIOAIOT MPOLEHTHI KaK YacThb
NIPHUCYXKIEHHOHN CyMMbl BO3MeLIEHHUA ylepba BHE 3aBUCHMOCTH OT OTCYTCTBHSA 1060ro
NpsAMOro YIOMUHAHMA MPOLIEHTOB B compromis. C y4eToM Toro, 4To paBoMOYHe
NPHCYXKAATh POLIEHTHI HEMOCPEACTBEHHBIM 00pa30oM BBITEKAET U3 NPABOMOUHS
Tpubynana pazpewars npeTeH3nH, HCKIIOYEHHE TAKOrO NPaBOMOYHA MOTJIO Obl ObITH

87 1923, P.C.IJ., Series A, No. 1, p. 32. Cyn npusHan cnpaBeninBoii nperen3no OpaHuuu

no craBke B 6% ¢ y4eToM "HbIHemHero GUHAHCOBOTO MOJIOKEHHSA B MHPE H... CYIIECTBYIOIIHX
yCJIOBHMH rocy1apCTBEHHbIX 3aiiMOB".

68 B nene o cynue "Caiiza” (M. 2) (Cenm-Buncenm u I penadunvl npomus I'euneu)
MexnyHaponHblii TpHOyHaN IO MOPCKOMY NpaBy NMPUCYAMI OPOLEHTBI 10 Pa3HbIM CTABKaM 32
pas3nuyHbie KaTeropuu YObITKOB. cM. pewmieHne ot 1 urons 1999 roaa, myHxkr 173.

% (1987) 16 Iran-U.S.C.T.R. 285, at p. 290. G.H. Aldrich, The Jurisprudence of the Iran-
United States Claims Tribunal (Oxford, Clarendon Press, 1996) pp. 475-6. Kak ormeuaer aBTop,
NpaKTHKa Tpex kamep ObLia He BNOJIHE €AHHOOOPa3HO.
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YCTaHOBJIEHO JIHILb B CUITY NPAMOTO NOJNOXEHHA B 3asBIeHNH 00 yperyaupoBaHuH
nperensui. Hukaxoro Takoro nonoxenus He cymecrsyer. Takum o6pasom, Tpubynan
3aKJIIOYAET, YTO OH SBHO MPaBOMOYEH NPHCYXKAATh NPOLIEHTHI B KAYECTBE KOMITEHCALUHM 33
npUYHHEHHBIR ymep6"**,

B oTHOIIEHMH MeXTIPaBHTEILCTBEHHBIX NpeTeH3Hit TpubyHan npucyxman NpoLeHTbI Mo
ApYrof, HECKOMbKO MeHbLedi cTaBke®™'. B HekoTOpbIX eax OH He NPHCYXaJl IPOLEHTHI,
HanpHMep TaM, IAe NPUCYXACHHAs eIMHOBPEMEHHAs CyMMa Obliia COMTEHA OTpaXaromeil
TIOJIHYIO KOMIIEHCALIMIO WM THe UMENKCh ApyrHe ocobble obcTosTenbcTea®™,

4)  Bonpocy o mpoueHTax nocesieHo pewenue 16 Copera ynpaBnsioux
Komnencaunontoit komuccnn Opranusaunu O6venusenssix Haunu, Ono npenycmarpusaer
Clenymwliee:

"1.  IIpouentsi 6ynyT NpUCYKAATHCA C JATHI BO3HUKHOBEHHMS NIOTEPH JIO JATHI ILIATEXa
1O CTaBKe, OCTATOYHOM A TOro, YTO6bl KOMIIEHCHPOBATH BLIMIPABIIHM AEN0
3ajBUTEJIAM YTPaTy BO3MOXHOCTEi HCIONIb30BaTh OCHOBHYIO CYMMY, NIPHUCYXKIECHHYIO B
Ka4yeCTBE BO3MEILEHHA.

2. Meroas! pacuera u BBITIaThI IPOLEHTOB GynyT paccMoTpersl CoBeToM
YNPaBIAIOIIHX B HajIeXXallee Bpems.

3. IlpouenTs GyayT BHIMIAYHBATHLCS MOCIE OCHOBHOM CyMMbI Bo3MeweHus" 4

ITO noNoXkeHHUe COYETaET B Cele MPHHLUMINATLHOE PELIEHHE B T0JIb3y NPOLEHTOB, KOTZa 3TO
HEOOXOAMMO [Ist BLULTATEI KOMIIEHCALIMH 3a5BHTENO, C THOKOCTBIO B IPHMEHEHUH 3TOTO
npHHUMNa. B T0 ke Bpems npoueHTsl, ABJsiCh GOPMOil KOMIIEHCALIKMM, PACCMATPHBAIOTCS KaK
BTOPHMYHBIH 37IEMEHT, 3aBUCAILHUIA OT OCHOBHOM CyMMBI TpeGOBaHMs.

0 (1987) 16 Iran-U.S.C.T.R. 285, at pp. 289-90.
¢ Cwm. C.N. Brower & J.D. Brueschke, The Iran-United States Clains Tribunal (The Hague,
Nijhoff, 1998), pp. 626-7 co ccbuikamu Ha fena. Bbina ycTaHoBieHa craBka B 10% B OTJIMYME OT
12% 1o KOMMepUYECKUM MPETEH3HAM.

2 INonpoGueiit ananus TpeTbeil kamepsl cM. McCollough & Co. Inc. v. Ministry of Post,
Telegraph & Telephone & Others (1986) 11 Iran-U.S.C.T.R. 3, at pp. 26-31.

3 "Ipucyxnenue npoLeHToB", pemeHHe 16 ot 4 deppans 1993 rona (S/AC.26/1992/16).
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5) IIpucyxnaeHue NMPOLIEHTOB MPEXyCMAaTPHBAETCS TAKXKE CYAaMH U TpUOYHaNaMH 1o npaBam
YeJIOBEKa, XOTA KOMIIEHCAIMOHHAs MPaKTHKa 3THX OPraHOB H HOCUT CPaBHUTENBHO
OCTOPO>XXHBIH XapakTep U TpeOOBaHMS MOYTH BCEra OCTAIOTCA HEYNOBIETBOPEHHBIMUA. DTO
JIeJIaeTCA, HalPUMED, UIA 3aLIHUThI NPUCYKAEHHON CTOUMOCTH yiuepba, noramaemoii 4acTaMH

Ha OPOTXKCHHUH ONPEACNIEHHOro nepuoaa BpeMeHH“4.

6) B npakruke nocnenHero BpeMeHH HALMOHAJILHBIE KOMIIEHCALIHOHHbIE KOMHCCHH
TpuOyHaBI, KaKk NPaBMIIO, TaKXKe AOMTYCKaJlM HAYMCIIEHHE NPOLIEHTOB IPH OLEHKE pa3Mepa
KomneHcauuu. OXHAKO B HEKOTOPBIX CIy4asX HaCTHYHbIX €AHHOBPEMEHHBIX BHITUIAT MPETEH3HU
OrpaHHYHBAIUCH HEMOCPEACTBEHHO CYMMO OCHOBHOTrO yuiepba Ha TOM OCHOBaHHH, YTO NPH
pacrnpeneieHH OrpaHUHEHHOro (JOHa NPETEH3HH B OTHOLIEHHH OCHOBHOM CyMMBI TOJIb3YIOTCS
npuoputeToM™®. Kpome TOro, pelrenns HeKOTOPBIX HALMOHANBHBIX CYI0B, KaCAINCh BOTPOCOB
BBIIIATI [IPOLIEHTOB B COOTBETCTBHHM C MEXIyHAPONHBIM npaBom®*®, xoTs yawie Bcero BONpoch
O BBIIJIATE NNPOLIEHTOB PaCCMaTPUBAIOTCA B PaMKaX AEHCTBYIOILErO BHYTPEHHErO
3aKOHOMATENIbCTBA.

7)  XoTd B MeXAYHapOAHBIX PELIEHUAX U NMpaKTHKe Habmonaercs TeHaeHUus k bonee
IIMPOKOMY HCTOJIB30BAHHUIO NPOLIEHTOB B KAY€CTBE OZHOTO U3 ACMEKTOB MOJHOIO BO3SMEIEHMUH,
NoTepreBLIee roCyAapcTBO HE MMEET aBTOMATHYECKOTO NpaBa Ha MOJIy4€HHE MPOLIEHTOB.
IpucyxaeHue NPOLEHTOB 3aBHCHT OT OOCTOATENILCTB KaX/AOrO Je/a, B YaCTHOCTH OT TOTO,
HeoOXOUMBI I OHH JUIsl OCYLIECTBIICHHUS NOJHOrO BO3MELIEHHA. JTOT NMOAXOM CXOJIEH C
TpaaMLHe, 3aKPEMUBLIEHCSA B pa3IHYHbIX IPABOBLIX CHCTEMAX, @ TAKXKE C MPAKTHKON
MEXAYHapOAHBbIX CYyAEeOHBIX OPraHoB.

8) OnHuUM U3 aCMEKTOB BONPOCa O MPOLIEHTAX ABJIAETCA BO3MOXHOE MPUCYKIEHUE CIIOKHBIX
npoueHToB. Ilo o6meMy MHEHHIO CynOB M TPHOYHAJIOB, CJIOXKHBIE IPOLEHTHI NIPHCYXIATh He
clienyer, MpUYEM 3TOrO MHEHHS NPHAEPIKHBAIOTCA JaXke Te TPHOYHaIBI, KOTOpPbIE, KaK IPaBHIIO,
NOAAEPXKUBAKOT NPABO 3asABUTE/IA Ha KOMIIEHCALIMOHHBIE npolieHThl. Hanpumep, ApOuTpakHbiil
TpuOYHaJ M0 paCCMOTPEHHIO B3auMHBIX nperen3uii Mpana u Coenunennsix I1ltaToB HEn3MeHHO
OTKas3bIBaj B yJOBIETBOPEHUH TPeOOBaHHI O CJIOKHBIX NPOLEHTaX, B TOM YHCJIE B TEX JeNaXx,

¢4 Cwm., nanpumep, Veldsquez Rodriguez (Compensatory Damages) Inter-Am. Ct. H.R.,
Series C, No. 7 (1990), para. 57. Cwm. taxxe Paramichalopoulos v. Greece (Article 50),

E.C HR., Series A, No. 330-B (1995), para. 39, rae npoLeHTbl HAYHUCIISJIUCh TOJBKO Ha
NPUCYXXIEHHBIH neHexHblit yuepb. Cu. Taxoke D. Shelton, Remedies in International Human
Rights Law (Oxford, Clarendon Press, 1999), pp. 270-2.

5 Cwm., nanpumep, the Foreign Compensation (People's Republic of China) Order 1987
(UK), s; 10, giving effect to a Settlement Agreement of 5 June 1987, U.X.T.S. No. 37 (1987).

6 Cwm, Hanpumep, McKesson Corporation v. Islamic Republic of Iran, 116 F. Supp. 2d 13
(District Court, D.C., 2000).
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KOTZ1a 3asiBUTENb HEC YObITKM M3-338 HAYHCIIEHHs CIAOXHBIX NPOLIEHTOB Ha 3a10JKEHHOCTb,
CBs3aHHYI0 ¢ nperen3ueil. B nene "P. [owc. Petinonoc Tobaxxo Ko." npomue Hcnamckoii
Pecnybnruxu Hpan, TpubyHan He yCTaHOBUI

"HHKaKHX OCOOBIX MPUYHH ISl OTCTYILIEHUS OT MEXXAYHAPOAHBIX MPELIEAEHTOB, KOTOPbIE
OOBIMHO HE NOMYCKAIOT NPHCYXXACHHSA CIOXKHBIX MPOLEHTOB. Kak yKka3blBaeTcs OQHHM
aBTOPHTETHBIM aBTOPOM, "[B] paMKax TeMbl BO3MelEeH!A 32 yweps B MEXAyHapOXHOM
NpaBe HAaKAETCA MaJIo HOPM, KOTODPBIE YPEryIMPOBaHBI Jy4lIe, Y4eM HOPMBI O TOM, 4TO
CJIOXKHbIE IPOLICHTBI HE MpHCYxaaTes” ... Jlaxe eciu TepMuH "Bce CyMMbI" Mor 6bl
TOJIKOBATBCA KaK BKIIOYAIOLIMi B Ce0A MPOLICHTHI H IIO3TOMY AONYCKATb NPUCYKICHHE
CJIOXKHBIX MPOLEHTOB, TpuOyHa, BBUI pacribIBYaTOCTH HOPMYITHPOBKH, TOJIKYET 3TO
TOJIOXKEHHE B CBETE TOJILKO YTO M3JIOXKEHHOM MEXTYHapORAHOH HOPMbI M, TAKMM 06pa3om,
OTKa3bIBA€T B IIPHCYXIEHHH CIOXKHBIX NPOLIeHToB" .

B cootBercTBuu ¢ 3TUM nomxonoM TpuOyHan H3y4uI KOHTPAKTHBIE MOJNIOXEHHS, KOTOPLIE,
NO-BHAMMOMY, NPEAYCMATPHBAIOT HAUHUCIIEHNE CIOXKHBIX POLIEHTOB, C TEM YTOORI
NPeAOTBPATHTH MOJIyUEHHE 3asBUTENIEM MPETEH3UH NPUbbLH, "abCoMOTHO HecopasMepHOIi Toi
BO3MOJKHOH [10TEpPE, KOTOPYIO [OH] MOr bl MOHECTH BBHAY OTCYTCTBHA B €r0 PaCroOpsKEeHHH
npuunTaomuxcs cyMm”"**®. Taxum obpasomM, nogasisiouee GONBIIMHCTBO aBTOPHTETHBIX
HCTOYHHKOB IO-NPEXHEMY NMOANEPKUBAET MHEHME, BhIpakeHHOe apOurpom 'ybepom B nene

0 npemen3usx Benuxobpumanuu 6 ucnanckoii 3one Mapokko:

"apbuTpaXkHast NPaKTHKa B BONIPOCE KOMIIEHCALMH, NPENOCTABJIAEMOl OHIM
rOCynapCTBOM APYroMy 3a yuiep6, MOHECEHHbIH rpaXk iaHaMi BTOPOrO rOCYAapCTBa Ha
TEPPUTOPHHM NEPBOTO, ... EAUHOIYLIHO. .. OTBEPraeT CJIOXHbIE IPOLEHThI. B 3THX
obcrosTenscTBax noTpebyroTcsi 0c000 BECKHE U KOHKPETHBLIE apIyMEHTHI, YTOGbI

HOMYCTHTB IIPUCYXJICHUE TAKUX NPOLEHTOB. .. "5

47 (1984) 7 Iran-U.S.C.T.R 181, at pp. 191-2, citing Whiteman, Damages, vol. 111, p. 1997.
8 Anaconda-Iran, Inc. v. Government of the Islamic Republic of Iran (1986)

13 Iran-U.S.C.T.R. 199, at p. 235. Cwm. Taroke G. Aldrich, The Jurisprudence of the Iran-United
States Claims Tribunal (Oxford, Clarendon Press, 1996), pp. 477-478.

849 UN RIAA, vol. 11, p. 615 (1924), at p. 650. Cf. Cp. apburpaxkHOe peLueHue no aeny
"Amunotin”, xorna npOUEHTbI ObLITH IPHCYXAEHBI B BUAE CIOXKHBIX MPOLIEHTOB 3a
onpeneneHHbi neprox 6e3 kxaxoit 6b1 TO HU ObINO MOTHBUPOBKH. OHH cocTaBanu Gosnee
NOJIOBUHBI BCEH NMPUCYXKIAEHHOH B uTore cymmbr: Government of Kuwait v. American
Independent Oil Co.,(1982) I.L.R., vol. 66, p. 519, at p. 613, para. 178 (5).
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37O B paBHOIi CTENEHH CIIPaBENTHBO U B OTHOIEHHH CJIOXKHBIX NIPOLIEHTOB B TIPETEH3UIX MEXIY
rocyIapCTBaMH.

9) BwmecTe C TeM HECKOJIBKO aBTOPOB BBLIBHIAIOT apryMEHTHI B NIOJIb3y NEPECMOTPa 3TOro
NPHHLKIIA Ha TOM OCHOBaHHH, YTO "CJIOXKHBIE MPOLIEHTHI, HA/IJIEXKAIMM 00pa3oM BhITUIa4YEHHbIE
MOTepIeBIIEH CTOPOHOM, JOMKHBI TIOAJIEXKATh BO3MEIIEHHIO Kak 3eMeHT yimep6a"®™. ro
MHeH#e GbLIO MIOJUIEPXKAHO B PAZie A€ . apOUTPaXKHBIMH CyfaMK. OIHAKO BBHAY HBIHELIHETO
COCTOSIHHSE MEXIYHapOIHOTO NPaBa HENb3A CKa3aTh, YTO MOTEPMEBIIEE FOCYAAPCTBO HMEET
Kaxkoe-J1M60 npaBo Ha CJIOXKHBIE IIPOLIEHTHI B OTCYTCTBHE OCOOBIX OOCTOATENBCTB, KOTOPLIE
OIpaBAbIBAIOT ONpPERENEHHBIN AJIEMEHT TAKOrO HAYMCIIEHUs B Ka4€CTBE OQHOIO U3 ACMEKTOB
TIOJIHOTO BO3MeELIEHUS.

10) Ha npaxTHke HaCYMCIIEHHE NIPOLIEHTOB Ha MOOYI0 OCHOBHYIO CYMMY, MOAJIEKALIYIO
BBIILJIATE B KAY€CTBE BO3MELIECHHA, MOPOXKAAET KOMILIEKC MpobneM, Kacarouxcs AaThl Hayaa
nepuoaa (IaThl HAPYLIEHHA® 2, NaThi IUIATEXA, AaThl IPETEH3NH WM BbIIBHKEHHS TPeOOBaHMS),
IaThl OKOHYaHUA MEPHOA] (HaThl AOCTHXKEHHA COrIalleHust 00 yperyJIHpOBaHUH MK BbIHECEHHS
pelIeHHs, AaThl (axTHYECKOrO IUIaTexKa), a TaKXKe NPUMEHAEMOIit MPOLIEHTHOM CTaBKH (CTaBKH,
AEHCTBYIOILEH B OTBETCTBEHHOM rOCyapCTBE, B rOCYAapCTBE-3aABUTENE, MEXAYHAPOAHBIX
KPEAMTHBIX CTaBok). Ha MexayHapoJHOM ypOBHE €IHHOIO I0AXO0Ja K BONPOCaM HAuYHCIEHHUA U

% Hanpumep, F.A. Mann, "Compound Interest as an Item of Damage in International Law",
in Further Studies in International Law (Oxford, Clarendon Press, 1990), p. 377 at p. 383.

51 Cwm., nanpumep, Compaviia de Desarrollo de Santa Elena SA v. Republic of Costa Rica,
I.C.S.ID. Case No. ARB/96/1, oxoHuarenpHoe pewenue ot 1 ¢pespans 2000 roaa,

nyHkTbl 103-105.

%2 Hcnonb3oBaHue HaThi HAPYIIEHHA B KAUECTBE JATHI HAYAJA HAYHCIEHNA IPOLIEHTOR
npo6JieMaTHYHO, NOCKOJIBKY MOT'YT BO3HUKHYTh TPYAHOCTH C ONpeAeseHHEM 3TOM NaThl, U
MHOTH€ NPaBOBbIE CHCTEMBI MPENYCMaTPHBAIOT TpeOOBaHHE O IUIaTeXxe, MOAABaEMOe
3asBUTEJIEM O Hayalla Ha4yMclIeHus npoueHTos. Jlata opuupansHOro TpeboBaHuUs B3ATa B
Ka4ecTBe COOTBETCTBYIOLIEH nathl B nene Russian Indemnity, UN RIAA, vol. X1, p. 421 (1912),
at p. 442, o aHaNoOruM ¢ OOIMM I0JIOKEHHEM B €BPOMNENHCKUX IOpUau4eckux cucreMax. Kak Obl
TaM HH ObUIO, HEMPENCTaBNEHHE CBOEBPEMEHHOIO TPeOOBAHMUA O BBIILIATE MMEET 3HAYEHHE [1PU
pelIeHHH BOnpOCca O MPOLIEHTaX.
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OLIEHKH MOUTEXAINMX YIUTAaTe MPOLEHTOB HeT® . Ha npaxTike 06CTOATENbCTEA KAXIOTO AeNa 1
NOBeIeHHE CTOPOH CHJIBHO BIIMSIOT Ha pe3ybTaThl paccMOTpeHus. I1o3ToMy B 3asBJIeHUM
ApburpaxkHoro TpubyHana 1o pacCMOTPEHHIO B3aHMHBIX NTpeTeH3Mit Mexxay Mpanom n
CoenunennbiMu IlITaTamu 0 TOM, YTO TaKHe BONPOCHI, ECIIH CTOPOHbI HE MOTYT Pa3pellUTh HX,
OOJDKHBI OCTABAaThCA HA "yCMOTPEHHH [OTAENBbHBIX CYOB] NPH PELIEHHH KaXAOTO KOHKPETHOTO
nena, ectb cBos noruka"®. C JpYyroi CTOpOHbI, HbIHEIIHSASA HEYPeryJIMPOBAHHOCTDb IIPAKTHKU B
3TOM BOMpoce aenaer obiee MoaoKEHHe 0 HAUUCIEHUH NPOLICHTOB MOJIe3HbIM. Tak, B

crarbe 38 yka3bIBaeTCA, YTO AATOMH, C KOTOPOH HAYMCIIAIOTCA NPOLCHTHI, ABJIAETCA AaTa, KOraa
n0JokHa 6bUna ObITh yIUTaueHa OCHOBHAA CyMMa. IIpoLeHThI HauMCIAIOTCA C 3TOM AaThl U O
ZaThl BBIOJIHEHHUA MJIaTEXHOro obs3arenbcTBa. IIponeHTHas cTaBKa U METOAMKA HAYHCIIEHUA
OOJDKHBI YCTaHABJIMBAaTBCA TaKUM 00pa3oM, 9To6b! 06ecneynTs NONHOEe BO3MELLEHHUE 3a BPEX,
NPHYMHEHHBIH B PE3yJIbTaTe MEXIYHAPOIHO-NIPOTHBONPABHOIO JESHMA.

11) Koraa B kOMIeHCAaLHIO 3a Bpeld, NIPUYUHEHHBIH B pe3yJibTaTe NPOTHBONIPABHOTO JEAHMUA,
BKJIIOYAETCA CYMMa YIyIL€HHON BBINOJbl, IPHCYXKAEHHE NPOLEHTOB OyneT HEyMeCTHbIM,
MOCKOJIBKY TIOTEpIEBLIEE NrOCYJAPCTBO B 3TOM CJy4ae NMOJY4MT ABOHHOE BO3MELIEHHE.
OcHOBHast CyMMa He MOXET OTHOBPEMEHHO MPHUHOCHTH NMPOLEHT ¥ aBCTPAKTHO MCMONb30BATHCA
A nonyyeHus npubuun. Bmecrte ¢ TEM NPOLEHTHI MOTYT HAYKCAATHCA C MPUOLUTH, KOTOpas
6bu1a 6b1 nONTyYeHa, HO HE NOJIy4eHa NePBOHAYaIbHBIM BJIaIENIbLIEM.

12) Crarbs 38 He KacaeTcs NPOLIEHTOB, BLITUIAYUBAEMBIX IOCIE CyAe6HOro peLeHus K
JAIOLINX OTCPOUKy ruiaTexxa. OHa Kacaercs TOJNIBKO NPOLIEHTOB, KOTOPbIE 3aYMTHIBAIOTCS B
CYMMY, YCTAHOBJICHHYIO CyJIOM MJIH TPUOYHAJIOM, T.€. B CHET KOMIIEHCALIMOHHBIX MPOLIEHTOB.
IMonHomouus cyna unu TpubyHana NpUCy>XIaTh NPOLEHTHI Mocie CyAeCHOTO peLeHus HOCAT
MPOLIECCYaNbHBIA XapakTep.

63 Cwm., Hanpumep, J.Y. Gotanda, Supplemental Damages in Private International Law

(The Hague, Kluwer, 1998), p. 13. Cnenyet OTMeTUTb, YTO B psifie UCIAMCKHX CTPaH, rie
ACHCTBYIOT 3aKOHBI LIapHAaTa, BLINJIAaTa NPOLEHTOB 3aNpelleHa BHYTPEHHUM 3aKOHOJATeIb,CTBOM
H Jaxe koHcTutyuueit. OnHako OHM pa3paboTany aJbTepHAaTHBHbBIE CIIOCOOB! BLIILIATHI
IIPOLIEHTOB B KOMMEPYECKOH H MeXXAyHapoaHoi cdepax. Hanpumep, BrinnarTa npoLeHTOB
3anpelueHa npuxHuunamu 43, 49 Koncrurynuu Hpana, Ho Cobpanne ncnamckoro cosera
MOCTaHOBHJIO, YTO 3TO MPEANUCAHHE HE JEHCTBYET NMPUMEHHUTENLHO K "MPaBUTENLCTBAM,
YUpEeXAEHUAM, KOMIIAaHUAM M I'PaXXJaHaM WHOCTPAHHBIX FOCYAAPCTB, KOTOPBIE, COrJIACHO
NOCTyJIaTaM CBOE# Bephl, HE CYMTAIOT [MpoueHTrI] 3anpewmeHHbiMU. .. ". CM. ibid, pp. 39-40, co
CCBIJIKaMH.

¢4 Islamic Republic of Iran v. United States of America (Case No. A19), (1987) 16 Iran-US
C.T.R 285, at p. 290.
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CraTba 39
Ycyry6aenune Bpena

IIpu onpenesnieH!y BOIMELIEHHS YUUTBIBAETCS YCYTyOEHHE Bpena HAMEPEHHbBIM WH
HeOpeXHBIM feicTBUEM UK Ge3NeliCTBHEM NOTEpPNEBIIEro rocynapeTBa 6o moboro
nuua uim 06pas’oBaHus, B OTHOLIEHHH KOTOPOTO MCTpeOyeTcs BO3MeLIeHHMe.

KommenTapnii

1)  Crarpsa 39 xacaercs cuTyauuy, koraa yuepd npudHHeH MEXAyHapOAHO-NPOTHBONPABHLIM
A€AHHEM roCyaapcTBa, KOTOPOE COOTBETCTBEHHO HECET 3@ HEr0 OTBETCTBEHHOCTD M0 CTAaThAM 1
¥ 28, HO NIPH KOTOPOM MNOTEPIEBLIEE FOCYAAPCTBO HIH OTAENBHOE JIMLIO, IOCTPAAABIIEE B
pesynbTaTe HapyLIEHHs 00A3aTeNbCTBA, MATEPHATLHO CIOCOGCTBOBANIO yiep6y HaMepeHHBIM
M HeOpexkHbIM AeicTBueM M GesneficTBieM. CTaTbs OXBATHIBAET CHTYALIMH, KOTOpbIE
HallHOHAJIbHBIC NPABOBBIC CHCTEMbI XapaKTEPH3YIOT Kak "yCyryOnstomas XanaTHoCTb",
"oTHOCHTeNbHAs HeOpexHOCTh", "faute de la victime" u T.1.9%°

2) B craree 39 npusHaercs, 4TO CNEAYET YYHTHIBATL IPH OLICHKE ¢dopmbl ¥ 06BEMa
BO3MEILCHHS ITOBEACHHE NOTEPNEBLIEro rocyAapcTaa nubo Mmoboro nuua unu o6pa3oBaHus, B
OTHOLUEHHH KOTOPOTro HCTpebyeTcs Bo3MeLenre. DT0 COOTBETCTBYET TOMY MPHHIIKITY, YTO
NOJIHOE BO3MELICHNE NMPUYHTAETCA 33 Bpen, - HO He OoJiee TOro, - BLITEKAIOLIHIA H3 OCAENCTBHIA
MEXIYHapOAHO-IPOTHBONPABHOIO AESHUA. ITO TAKXKe COOTBETCTBYET MPHUHLIMITY
CrpaBeUTMBOCTH MEXy OTBETCTBEHHBIM rOCYAapCTBOM H CTOPOHO#, MOCTpanasLIeii B
pe3yJbTare HapyLeHus 00s3aTeNnbCTBa.

3) B nmene Jlazpanoa Mexnynapoznusiit Cyn Npu3Ha, 4To NOBEAEHHE rocynapcraa-
3asABUTEJIA MOXET ChIrPaTh CBOIO POJIb NPU ONpERENeHUH GOPMBI H CyMMBI BO3MELIEHHS.

B stoM nene I'epmanus nomnycrunia 3anepxky ¢ 3asBIeHHEM 06 HMEBILEM MECTO HapyLIeHUH U
BO30Y>x/ieHUeM pa3bupatenbcrea. Cyn oTmerwn, "uto I'epMaHHIO MOXKHO KPHTHKOBATb 3a
$bopMy u Bpems Bo3OYxIeHus pa3GHpaTENbCTBA", U 3aSBHI, YTO OH GBI MPUHS ITOT daxrop, B
YMCTI€ NPOYMX, B pacyerT, "ecnu Ovl npencTapieHHble 'epManueil OKYMEHTBI BKIIOYAIH

Tpe6oBanue o Boamemenun"*>.

%5 Cm. C. von Bar, The Common European Law of Torts, Volume Two (Munich, Beck,

2000), pp. 517-540.

¢ LaGrand (Germany v. United States of America), Merits, judgment of 27 June 2001,
paras. 57, 116. Bonpoc 06 yMecTHOCTH 3a/iep>Kk¥ C TOYKH 3pEHHA YTPATHI rpaBa NMPH3BaHHA K
OTBETCTBEHHOCTH CM. B CTaThe 45 b) 1 KOMMeHTapHii.
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4)  Bo3MOXHOCTb y4eTa (pakropa ycyrybneHns yuepOa norepneBIInM rocyqapcTBOM MpH
OMpeNIe/IeHHH Pa3sMepPa COOTBETCTBYIOLIETO BO3MELIEHHS IIMPOKO NIPH3HAETCA B IUTEPaType®” M
B rOCYapCTBEHHOMN mpakThke . X0Ts BOnpock! ycyry6nenus yiuep6a moTepreBumm
rOCYapCTBOM 4alle BCEro BO3HMKAKOT B KOHTEKCTE KOMITEHCALIMH, 3TOT NPUHIMIT MOXKET TaKKe
MMETh OTHOLIEHHE K APyruM dopmam Bo3mewenus. Hanpumep, ecnn npunanexainee
rOCYAapCTBY CYAHO HEMPABOMEPHO 3a[ep>KaHO APYTHM roCylapCTBOM M BO BpeMs NpebbIBaHus
€ro Mo apecToM eMy u3-3a HeOpEeXKHOCTH KallUTaHa MPUYMHEH yIuepd, TO OT OTBETCTBEHHOTO
roCyapcTBa, BO3MOXKHO, NOTpeOyeTcs UL BEPHYTh 3TO CYAHO B TOM XK€ NMOBPEXACHHOM
COCTOSIHHH.

5)  He Bcsaxoe peiicTBue nim 6e3aeiicTBre, KOTOpOe yCyrybnser npHuHHeHHbIH ymepo,
urpaert 3aech cBolo ponb. CtaThs 39 pa3pelnaer y4eT TOIbKO TAKOrO AEACTBUSA HIH
Ge3peiicTBUA, KOTOPOE MOXKHO CYUTATh HAMEPEHHBIM HIIH HEOPEXHBIM, T.€. KOTOpPOe
XapaKTepH3yeTcsl OTCYTCTBUEM HaJulexallel OCTOPOXKHOCTH CO CTOPOHBI MOCTPAJABIIEIO B
OTHOLIEHHH ero COGCTBEHHOr0 MMYIIECTBA MM NpaB™ . XOT# NOHATHE HEOPENKHOro AeHCTBHs
unu Ge3neicTBUA HUKAK He OrPaHHYMBAETCA, HAaNpUMep TpeOOBaHUEM O TOM, YTOObI
HeOpEXXHOCTD ABAAIACH "cepbe3HOi" unu "rpyboit"”, yMecTHOCTD yueTa moboii nomymeHHoH
HEeOPEXHOCTH B KOHTEKCTE BO3MeLIeHUs OyIeT 3aBHCETh OT TOro, B KAKO# CTENEHH OHa

657 Cwm., nanpumep, B. Graefrath, "Responsibility and Damage Caused: relations between

responsibility and damages", in Recueil des cours, vol. 185 (1984-II), p. 95; B. Bollecker-Stern,
Le prejudice dans la théorie de la responsabilité internationale (Paris, Pédone, 1973),

pp. 265-300.

%8 B nene o acenesnodoposicroti komnanuu "Jenazoa 63u" (Coedunennoe Koponescmeo u
CILIA npomus ITopmyzanuu) apOuTpaxKHble CyAbH OTMETHIIH, 4TO. "BCE OOCTOATENLCTBA,
KOTOPbIE MOXHO BBIABUHYTH MPOTHB KOHUECCHOHHOM KOMNAaHUH U B NOJIB3y NPaBUTENbCTBA
IopTyramuu, BeayT K yMEHbLIEHHIO MaTEPHaNbHON OTBETCTBEHHOCTH NMOCNEIHEro U
00yCIOBIHBAIOT. .. CHHXKEHHE pa3sMepa Bo3meweHus": ((1990), Martens, Nouveau Recueil, 2™
series, vol. XXX, p. 329: Moore, International Arbitrations, vol. 11, p. 1865 (1900)). B nene SS
"Wimbledon", 1923, P.C.I1.J., Series A, No. 1, p. 31 BO3HHK BONPOC, HMEJO JIH MECTO
ycyrybneHus Bpea, NPUHHMHEHHOTO B pe3y/IbTaTe CTOAHKM CyAHa B Kune B TeueHne HEKOTOpOro
BPEMEHH MOCJIe OTKas3a B Ipase npoxona yepe3 Kunbckuit kaHan no B3ATHA CYJHOM APYroro
kypca. Cya MMIUTMLMTHO MPU3HAJ, YTO MOBEJEHHE KAIIHTaHa MOTJIO OTPa3HTHCA Ha CyMMe
KOMIIEHCALIMH, TIOAJIeXKABLIEH BLITJIATE, XOTA ¥ IOCTAHOBHUII, UTO B JAHHLIX 0OCTOATENBCTBAX
KanuraH aeicrsoBan pasymuo. [pyrue npumepst cM. C.D. Gray, Judicial Remedies in
International Law (Oxford, Clarendon Press, 1987), p. 23.

¢ Tepmunonorus B3sTa u3 crateu VI (1) KoHBEHIHMH O MEXIYHAPOHOM OTBETCTBEHHOCTH
3a yuwep6, npuuMHeHHbI kocMudeckumu obbexramu, United Nations, Treaty Series, vol. 961,
p. 187.
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cnocobcTBoBana ycyrybnenuto ymepba, a Takke ot apyrix obcrostenscts aena®’. Croso
"y4HTBIBAETCA" TOBOPUT O TOM, YTO B CTaThe PACCMATPUBAIOTCS (PAKTOPSI, KOTOpBIE MOTYT
NOBJMATH HA GOPMY MM YMEHBLIMTL CYMMY BO3MEIIEHHS B COOTBETCTBYIOLLEM JIENIE.

6) Hamepennoe unn neGpexHoe neiicTeue unu GesneiicTaye, KoTopoe ycyrybmuser ymep0,
MOXXET ObITh COBEPILICHO MOTEPNIEBLUIMM rOCYAaPCTBOM UK "M06bIM IMLIOM Mty 0GpasoBaHueM,
B OTHOLIEHHH KOTOPOTO HCTpedyercs Bo3mewteHne". Jta (pa3a npenHasHaueHa [UIS 0XBaTa He
TOJILKO CHTYaliMH, KOra FOCyAapCTBO OT HMEHH OHOTO M3 CBOMX IPaX/AaH MPEXbABIAET
TpeGoBaHHe B 06NIaCTH AUIIOMATHHECKO# 3AILUMTBI, HO M OGO APYTO# CHTYaLMH, pH
KOTOPO# OAHO rOCYAapCTBO MPHU3LIBAET K OTBETCTBEHHOCTH APYroe roCyAapcTBO B CBA3M C
MOBEICHHEM, HEMOCPEACTBEHHO 3aTParMBalOLINM KaKyl0-THO0 TpeTbio cTtopody. CornacHo
CTaThaM 42 1 48 3TO NONIOKEHHE MOXKET OKa3aThCA AEHCTBYIOIIMM B LIEJIOM Psle CHTYALHii.
I'naBHast Huest COCTOMT B TOM, YTOGbI [10JI0KEHHE TOCYAapCTBa, HCHPAUTHBAIOLIETO BO3MELIEHHE,
He 0Ka3an0Ch OoJiee GIArOMPUATHBIM - C TOUKH 3PEHHS BOMELLEHHS B MHTEPECAX [PYroro
roCyaapcTea, - YeM TO, B KOTOPOM OHO HaXOmMJIOCh Obi, eciy 6bl UL WM 06pa3oBaHue, B
OTHOLI€HHH KOTOPOTO MCNPALIKBAETCH BO3MELIEHHE, NPEABSABIIIO NPETEH3HIO B
MHUBHIYabHOM MOPSIAKE.

Tnasa I

Cepbe3nble HapymeHHst 06513aTe/IbCTB, BBITEKAIOMMX H3 HMIIEDATHBHBIX HOPM
00mero MexayHapoAHOro npasa

1)  T'nasa IIl YacTu BTOpOIi MMeeT HasBanue "Cepbe3Hbie HApyLIEHHs 06A3aTENbCTE,
BLITEKAIOLIMX H3 HMIIEPATUBHBIX HOPM 0611ero MexayHapogHoro npasa". B Heit
YCTaHaBJIMBAIOTCH HEKOTOPBIE MOCIEACTBUA KOHKPETHBIX BUIOB HAPYLIEHHI MEXITYHAPOIHOIO
npasa, HACHTHYHULMPYEMBIX IO ABYM CJIEAYIOUIMM KPHTEPUSAM. BO-MEPBLIX, 3TO - HAPYLIEHHS
00513aTeNbCTB, BBITEKAIOLIMX M3 HMIIEPATUBHBIX HOPM OBLIET0 MEXTYHAPORHOTO npas,
BO-BTOPBIX, 3TH HapyIUeHUs camu 1o cebe ¢ yueTom Mx MacluTaboB MK XapaKTepa ABJAIOTCH
cepbe3nbiMu. I'naBa III cocTouT u3 nByX CTareii, nepeas 13 KOTOPBIX COTEPHKUT ONpeaeeHHe
cdepsl ee oxsara (cTaTbs 40), a BO BTOPOii NEPEUHCEHDI IPABOBbIE [IOCAEACTBUS HapyLICHHIA,
NOANANAIOLINX O] A€ACTBHE AaHHOM rnasbl (CTaThs 41).

660 Moxmo npeacrasuts CHTYaLlHH, KOT/1a paCCMaTPUBAEMBIit Bpe MONMHOCTHIO 00YCIOBIEH

NOBEACHHEM MOCTPANABINMM, a BOBCE HE "OTBETCTBEHHOTO" rocyaapcrsa. Takue cuTyauuu
OXBATBIBAIOTCSA OOLINM TPeGOBaHHEM B OTHOIIEHHH HEMOCPENCTBEHHOM NPUYHHEL, YIIOMAHYTHIM
B craThe 31, a He cratbeit 39. Bonpock! cokpauteHns pa3mepa, Kacaromuecs ymepoa cM.
KOMMeHTapuii k crarbe 31, myHkT 11,
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2) Bompoc o Tom, CleayeT i NPOBOAKUTb KAYECTBEHHOE pa3srpaHHUYEHHE MEXAY Pa3IHIHbIMU
HAPYIIEHNAMH MEXYHAPOIHOIO NPaBa, MOCHYXKHI MPEAMETOM HIHPOKO# JUCKYCCHU™.
3HayeHue 3TOro Bonpoca 6pu10 noxuepkHyTo MexayHaponHeim CyioM npH pacCMOTPEHHH
nena "bapcenona mpakun”, xorna uMm 6bUIO 3a5BJIEHO, YTO!

"HeoOXOAUMO NMPOBOAUTE CYLIECTBEHHO BaXKHOE Pa3IMYMe MEXIY 00s3aTeNbCTBAMU
rocyJapcrBa 0 OTHOLIEHHIO K MEXIYHapOOHOMY COOOIIECTBY B LIEJIOM U
06s13aTeNnbCTBaMH MO OTHOWIEHHUIO K APYrOMY rocyaapcTBy B 06JaCTH AUILIOMATHYECKOM
3amuThl. B cuily camMoro cBoero xapaxrepa nepBbie KacaroTCA BCEX rOCyaapCTB.

C yueToM BaXXHOCTH COOTBETCTBYIOLMX IIPaB MOXKHO YTBEPXKAATh, YTO BCE FOCYAapCTBa
HMMEIOT KOPUONYECKUH HHTEPEC, CBA3AHHBIN C UX 3aLMTOMN; OHM ABJIAHOTCA
obs3aTenscTBaMu erga omnes" S,

Cyn B TaHHOM Cliy4ae XOTeN MPOTHBOMNOCTABHTD TOJIOXKEHHE NOTEPNEBLIEr0 rocyaapcTaa B
KOHTEKCTE IUIJIOMAaTHYECKOM 3aLUUThI C IONOKEHHEM BCEX rOCYAapCTB B OTHOLIEHUH
HapyuieHHs 00s3aTeNbCTBa Nepes MeXAYHAPOAHBIM COOOLIECTBOM B LIENIOM. XOTH B JaHHOM
KOHKDETHOM JieJie BOIPOC O TaKOM 0613aTenbCTBE HE CTOSI, M3 3asBneHust Cyna siCHO BbITEKaeT,
4TO JUIA LieJieif OTBETCTBEHHOCTH N'OCYAapCTB HEKOTOPBIE 00s3aTeNnbCTBa BOSHHKAIOT Nepe BCeM
MEXIYHApOAHbIM COOOLIECTBOM B LIEJIOM M YTO BCJIENCTBUE "BaXKHOCTH COOTBETCTBYIOIUX
npas" BCE rOCyAapcTBa HMEKT KPHUAMYECKHI HHTEpeC, CBA3aHHBIN C MX 3aLIMTOM.

3) B nmocnenyiowmeM B 1esioM psae ciaydaes Cya moyibp3oBajcst BO3MOXHOCTBIO, YTOOBI
TNIOATBEPAMTD NMOHATHE 0043aTENbCTB Nepel MEXIYHAPOAHBIM COOOLIECTBOM B LIEJIOM, XOTH U
MPOABJIISLI OCTOPOXXKHOCTb B OTHOWIEHHH ero npumeHenus. Ilo nemy o Bocmounom Tumope Cyn
3asBuJ, 4TO "yrBepxxaeHue [TopTyranuu o ToM, 4TO NPaBO HAPOAOB HA CaMOOTIPENE/ICHHE B TOM
BHIE, KaK OHO BbITeKaeT U3 Ycrasa u u3 npaktuku Opranusauun O6veanHerHbx Hauuii, umeer
xapaxTep erga omnes, Gesykopusnenso"*. Ha craamu paccMOTPEHHA MIpeBaPHTENBHBIX
BO3paKeHUIA 10 Aeny o npumenenuu Koneenyuu o npedynpexcoeHuu npecmynieHus 2eHoyuoa u
naxkazanuu 3a Hezo Cyn 3aaBui, 4TO "npaBa U 00A3aTeNbCTBa, 3aKperieHHble B KoHBeHLUM

%! Tonuyio Gubmuorpaduso cM. M. Spinedi, "Crimes of States: A Bibliography", in

J. Weiler, A. Cassese & M. Spinedi (eds.), International Crimes of States (Berlin/New York, De
Gruyter, 1989), pp. 339-353 u N. Jorgensen, 7he Responsibility of States for International
Crimes (Oxford, Oxford University Press, 2000) pp. 299-314.

2 Barcelona Traction, Light and Power Company, Limited, Second Phase, 1.C.J. Reports
1970, p. 3, at p. 32, para. 33. Cm. M. Ragazzi, The Concept of International Obligations Erga
Omnes (Oxford, Clarendon Press, 1997).

6 East Timor (Portugal v. Australia), 1.C.J. Reports 1995, p. 90, at p. 102, para.29.
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[0 renouune], aBsoTCs NpaBamu u obs3aTenscTaMu erga omnes”***: 310 3akmouenue

MOJBENIO €ro K BLIBOAY O TOM, YTO €ro IOPUCAMKLMA B OTHOLIEHHH 3TOI0 MCKA MO CPOKY He
OrpaHWYUBAETCS BPEMEHEM, I10CIIe KOTOPOTO CTOPOHbI CTAHOBATCS CBA3AHHBIMM MeXy cob0ii
Kouseniueii.

4)  TecHO CBA3aHHBIM C JAHHBIM PACCY>XACHHEM SBJIAETCA MPH3HAHNE TIOHATHA
MMIIEPaTHBHBIX HOPM MEXKIYHapPOAHOIO NpaBa B CTaThAX 53 1 64 BeHckoil KOHBEHLMH O NpaBe
MEXIYHapOIHbIX oroBopos™. B aTHx monoxeHusx MPU3HAETCA CYLECTBOBAaHHE
CyWECTBEHHO BaXXHBIX HOPM HACTOJIbKO OCHOBOMONAraioIero XapakTepa, YTo OTCTYILIEHHE OT
HMX HE JIOMyCKAETCA AaXe Ha OCHOBaHMH MEXIYHAPOOHOTO Jorosopa®®.

5)  Hcxons u3 nepsoro, 6b110 MPU3HAHO, YTO 3TH OBCTOATENLCTBA HMEIOT MOCIEACTBHS I
BTOPHYHBIX HOPM OTBETCTBEHHOCTH rOCYAapCTBa, YTO TaK HJIM HHAYe CJIEAOBANIO Gbl OTPa3UTD B
crathsax. CHavana npenmnonaranock, 4T0 3T0 MOXHO GbUIO Gbl CAENATH MyTEM CChUTKH Ha
KaTeropuio "MexxayHapOIHbIX NPECTYILIEHHH rocyaapcTs", KOTOphIE OTIHYAMKCh OB OT Beex
APYTHX CIly4aeB MEXIYHapOIXHO-NPOTHBONPABHBIX AesHMi ("MexXayHaponHbIX aenukTos")*’.
BmecTe ¢ TeM HUKAKMX YrONOBHBIX MOCHEACTBHI [UIS FOCYAApCTB B CNy4ae HApyLIEHHS ITHX
OCHOBOTIOJIAralOLIHX HOPM He npenycMaTpuBanocs. Hanpumep, npucyxaenue wrpadHbix
YOBITKOB He PU3HAETCS B MEXIYHAPOLHOM MIPABE AaXeE B CyYae CePbE3HbIX HAPYILEHH I
00513aTe/NbCTB, BHITEKAIOIMX 3 UMIEPATHBHEIX HOPM. B cooTBeTCTBHH CO CTaTheit 34 yHKumsA
yOBITKOB M0 CYINECTBY ABJIAETCS KOMIEHCALMOHHOH®. KpoMe TOro, 0CTaeTcst HEM3MEHHDBIM TOT
hakr, uTo, Kak 3asBuN B 1946 roxy MexayHaponHblii BOEHHbIH TpUOYHa:

4 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Preliminary Objections, 1.C.J. Reports 1996, p. 595, at p. 616, para 31.

%6 Benckas KOHBEHIWS O NPaBe MEXIYHAPOAHBIX forosopos, United Nations, Treaty Series,

vol. 1155, p. 331.
6 Cm. crathio 26 1 KOMMEHTapHit.

%7 Cwm. Excezodnux... 1976 200, ToM II, Yacts BTOpAas, crp. 110-141, B yactHOCTH

nyHKTHl 6-34. CM. Takke KOMMEHTapHii k cratbe 12, myHKT 5.

Cm. koMMeHTapwii K cratbe 36, MyHKT 4.
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"TIpecTynneHus B HapyleHHe MEXIYHAPOAHOTO NPaBa COBEPLIAIOTCA JIIOABMH, a He
abcTpakTHBIME 00pa30BaHHAMH, H TO3TOMY 00€CTIEYHTh BHIMOJHEHHE NOJ0XEHMIA
MEXIYHapOQHOrO IIpaBa MOXKHO JIMIIb MyTEM HAKa3aHUs MHAUBUIOB, KOTOpbIE
COBEpIIAIOT TakHe MpecTynnexus"*® .

6) B CcOOTBETCTBHHM C TAKMM HOOXONOM, HECMOTPS Ha COCTOSIBILIHECS NPOLECCHl H OCYXAEHHE
HiopuGeprckum n TokniickuM BOEHHBIMH TPUOYHAJIAMH OTAEbHBIX MIPAaBUTEIbCTBEHHBIX
AOJKHOCTHBIX JIMLL 33 MPECTYNHbIE NeSHUA, COBEPLIEHHBIE MMH B MX OQHUIIHAIILHOM Ka4yecTBe,
HM ['epmanus, Hu SnoHMA HE PaCCMaTPHBAINCH B KA4ECTBE "NPECTYMHBIX FOCYAapcTB” B
JOKYMEHTAaX, yYpeXOaBLIUX 3TH Tpu6ynanb167°. Yro kacaercs Gosee HenaBHelt MEXAYHAPOLHOM
NIPaKTHKH, TO CXOXHM MOAXO NMPHMEHANICS MDY CO3AaHNH CNEUHAIbHBIX TPHOYHAIOB IS
¥Orocnasuu u Pyannst CoBerom BezonacHoctu Opranusauuu O6venuHennsrx Hanuit. O6a
CyZa PacCMaTpHBAIOT €A TONBKO OTAeNbHbIX ML’ . B cBoeM PELUEHHM IO ey 068unumens
npomue bnackuya (803padicenus no 80npocy o npukase o A6ke 8 cyO ¢ OOKyMermamu)
AnemtaUMOHHas kamepa MexxyHapoaHOro yrojsoBHoro TpubyHana no 6wisueit FOrocnasun
3asBUJI4, YTO HbIHELIHEE MEXAYHAPOJHOE IIPAaBO ACHO YKa3bIBAET Ha TO, YTO FrOCYAapCTBa 10
OMPENENEHHIO HE MOTYT OBITh O6BEKTOM YrONOBHBIX CAHKLMI HAMOZOOHE TeX, KOTOPhIE

9 MexryHaponHslii BOSHHbIH TPUOYHaN IS IPECNENOBAHNSA M HAKA3aHHMS [IABHBIX

BOEHHBIX MPECTYIMHUKOB, NPHroBop ot 1 okTs0ps 1946 rona, nepeneuarano B A.J.LL., vol. 41
(1947), p. 172, at p. 221.

0 Hsro HECMOTPA Ha TO, YTO B NPHHATOM B JIonaoHe B 1945 rony YcraBe KOHKpETHO

NpenyCMaTpHBaIOCh OCY>KACHHUE "IPYNIbI MM OpraHu3auuu” kak "npectynHoii", cp. Charter of
the International Military Tribunal, London, 1945, United Nations, Treaty Series, vol. 82, p. 279,
arts. 9, 10.

671 Cm. cooTBercTBeHHO cTath 1 1 6 YcTasa MexnyHaponsoro TpubyHana ans cyaebHoro

NpecnenoBaHMs JIML, OTBETCTBEHHBIX 33 CEPbe3HbIE HAPYIIEHHA MEXAYHAPOOHOIO
ryMaHHTapHOro Nnpasa, COBEpLICHHbIE Ha TeppuTopuu ObiBiiei FOrocnasuu ¢ 1991 roaa, ot
25 mas 1993 roza (nepBoHayanbHO OMy6IMKOBaHHOTO B Ka4ECTBE NPUIIOKEHHS K

nokymeHTy S/25704 u Add.1, yreepxnernoro CoBeroM BesonacHoctu B ero pesomonuu 827
(1993); ¢ u3ameHeHusmu, BHeceHHbIMH 13 Mas 1998 rona pesontouneii 1166 (1998) u 30 Hosabps
2000 rona pesomouueit 1329 (2000)); u crareu 1 1 7 YcraBa MexayHapoaHOTo yrolOBHOTO
TpuOyHana it cyae6HOro npecaenoBaHMs JIHL, OTBETCTBEHHBIX 32 CEPbE3HbIE HAPYLIEHUSA
MEXIYHAPOAHOrO ryMaHMTapHOTO NPaBa, COBEPLIEHHbIE Ha TEPPUTOPUH PyaHnsl, ¥ rpaxaan
Pyannel, OTBETCTBEHHBIX 3a MONOOHBIE HAPYLIEHHA, COBEPLIEHHbIE HA TEPPUTOPHUH COCENHMX
rocyaapcrs, oT 8 HoAOps 1994 rona, yupexxaenHoro CosetoM bezonacHocTu B €ro
pesosrouuu 955 (1994).



- 288 -

NpefyCMOTPEHbI B HAMOHAIBHBIX YTOJNOBHBIX CHCTeMax® 2. B Pumckom cTaTyTe
Mexnynapoauoro yronosHoro cyna ot 17 uons 1998 rona Takxe ycTaHaBIHBaeTCs
IOPUCOUKLIMSA B OTHOLIEHHH "CaMbIX CEPbE3HBIX MPECTYIUIEHHH, BbI3bIBAIOIINX 03a604EHHOCTh
BCEro MeXAyHapOoaHOTo coobiecTsa", HO 3Ta IOPUCAMKLMA OrPAHHYHMBAETCA "DH3HUECKUMHU
nuuamu” (MyHKT 1 crate 25). B 37T0#t Xe cTaThe KOHKPETHO yKa3bIBAETCS, YTO HH ONHO
TIOJIOKEHHE B 3TOM CTAaTyTe, "Kacaroleecs HHIMBUAYANbHOM! yrONOBHOM OTBETCTBEHHOCTH, He
BJIMSET HAa OTBETCTBEHHOCTb FOCYAAPCTB MO MEX/IYHAPOIHOMY npaBy"s”,

7)  CoOoTBETCTBEHHO, B HACTOSAILMX CTATbIX HE NPU3HAETCA CYIECTBOBAHHE KaKOro-1u60
Pa3IMYMA MEXJy rOoCyNapCTBEHHbIMM "NIpecTymIeHUAMH" 1 "nenukraMu” g ueneit Yactu
nepsoii. C npyro#t CTOPOHBI, B CTaThAX HEOOXOAMMO OTPa3UTh TO OGCTOATENBLCTBO, UTO B
061acTH OTBETCTBEHHOCTH rOCYAapCTBa CYLIECTBYIOT ONpe/eIeHHbIE NOCIeOCMBUs,
BBITEKAIOLIKE U3 0a30BbIX KOHUEMLHIA HMIEPATHBHBIX HOPM 00LLEro MeXAYHAPOMHOrO NpaBa H
006513aTeNbCTB NEpeN MEXAYHaPOAHBIM COOOIECTBOM B LeoM. HezaBHCHMO OT TOTO,
BBICTYNAIOT JIH HMIIEPATUBHbIE HOPMBI OOIIEr0 MEXAYHAPOAHOTO NMpaBa 1 00A3aTeNbCTBA nepen
MEXYHapOAHbIM COOOIECTBOM B LIEJIOM aCNEKTaMH OHOM M TOM e OCHOBHOM HIeH, OHH,
4TOOB! HE CKa3aTh MEHbIIE, B 3HAUUTENbHOM CTENEHH NepeKPbIBAIOT APYT Apyra. Bce
npusoauBLinecs MexxayHapoaHsiM Cynom npuMepsl 0653aTeNbCTB Nepes MeXAYHAPOAHBIM
coobiecTBoM B LenoM® ! kacaloTcs 0GsA3aTeNbCTS, KOTOpBIE, N0 OOLIeNPU3HAHHOMY MHEHHIO,
BBITEKAIOT U3 UMIIEPATHBHBIX HOPM OOLIEr0 MEXAYHapOAHOrO NpaBa. AHANOTMYHLIM 06pa3oMm,
NpUMepbl UMIIEPATUBHBIX HOPM, NpUBOAHBLIKECsH KoMuccHell B eée KOMMEHTapHH K TOMY, 4TO

2 Case IT-95-14-AR 108bis, Prosecutor v. Blaski¢, LL.R, vol. 110, p. 688 (1997), at p. 698,
para. 25. Cp. Application of the Convention on the Prevention and Punishment of the Crime

of Genocide, Preliminary Objections, 1.C.J., Reports 1996, p. 595, B KOTOPOM HH OIHa U3
CTOPOH He paccMaTpuBajia pa3bupaTenbCTBO Kak YrOJIOBHOE MO CBOEMy xapakrepy. Cwm. Takke
KOMMEHTapHi K cTaThe 12, myHKT 6.

63 Pumckuit cTaTyT MexnyHapoaHOro yronoBHOro cyaa ot 17 urons 1998 rona,
A/CONF.183/9, cratbs 25 (4). Cm. Takxke crarbio 10: "Huuro B HacTosmeit Yactu Monoxenus
O HEHaHeCEeHHUH yiiepba He AOHKHO HCTOJIKOBBIBATLCA KaK KAKUM Obl TO HH 6b110 06paszom
OrpaHHYHMBaIOLIEe HbIHE ACHCTBYIOLUIHE HIH CKIAbIBAIOMIMECH HOPMbI MEXXIYHAPOAHOIO NpaBa
WM HaHOCsAUIee UM ymepd uia uenei, OTIIMYHBIX OT neneil Hacroswero Craryra".

674 Tlo muenuio Mexnaynapoanoro Cyna, o6s3aTenbCTBa erga omnes COriacHO
COBPEMEHHOMY MEXyHAPOXHOMY NpaBy... BBITEKAIOT, HAPUMEP, U3 OOBABIEHUA BHE 3aKOHA
aKTOB arpeCCHH ¥ F€HOLIMAA, & TAKXKE M3 MPUHLIMIIOB M HOPM, KaCalOL{UXCS OCHOBHBIX I1PaB
YeJIoBEKa, BKIIIOYas 3aIUTy OoT pabcTBa M pacoBoii auckpumuHauuu": Barcelona Traction,
Light and Power Company, Limited, Second Phase, 1.C.J. Reports 1970, p. 3, at p. 32, para. 34.
Cwm. taxxe East Timor (Portugal v. Australia), 1.C.J. Reports 1995, p. 90, at p. 102, para. 29;
Legality of the Threat or Use of Nuclear Weapons, 1.C.J. Reports 1996, p. 226, at p. 258,

para. 83; Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Preliminary Objections, 1.C.J. Reports 1996, p. 595, at pp. 615-616, paras. 31-32.
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BIIOCIIEZICTBHH CTaNO cTaThell 53 BeHCKoii KOHBEHLMK® ~, 0XBaTHIBAIOT 06A3aTeNLCTBA nepen
MEXIYHapoaHbIM coo01ecTBOM B enoM. OXHAKO 34ECh CIEAYET OTMETHTD CYLIECTBOBAHHME
pasiM4uA no MeHblUIEH Mepe B akueHTax. Eciu uei» MMIepaTUBHBIX HOpM o61iero
MEKIYHAPOJHOTO MPaBa - ONpeneNuTh Chepy OXBaTa M NPHOPHTET HEKOTOPOTO YHCIIA
OCHOBOIIOJIAraloIMX 0OA3ATENLCTB, TO OCHOBHAA HANPaBIEHHOCTb 00A3aTENLCTB nepen
MEXIYHapOAHbIM COOOILECTBOM B LIEJIOM MO CYIIECTBY NPEACTaBIAET cob0i IopuIHIecKuit
MHTEpeC [U1s BCEX MOCYAapCTB B COOMONEHHUH - T.€., [0 CMBICTY HACTOSAIIMX CTaTei,

B oOpeTeHuH NpaBa NPU3BaTh K OTBETCTBEHHOCTH JMIOG0E NOCYAapCTBO, HAPYLIUBLIEE CBOE
06513aTebCTBO. B COOTBETCTBHH C TAKMM PACXOXKACHHEM B LEIAX NPEACTABIAETCS YMECTHBIM
OTPa3uTh NOCNEACTBUSA STHX ABYX KOHLEINLMi 1BYyMsl pa3IMYHEIMHU criocobamu. Bo-nepsbix,
Cepbe3Hble HapyLIeHHs 0053aTeNbCTB, BEITEKAIOIMX H3 HMIIEPATHBHBIX HOPM 061Iero
MEXyHapOIHOro npaBa, MOTYT Bie4b 33 COOOM AOMONHUTENBHBIE IOCIENACTBHSA, IPUYEM He
TOJIbKO I OTBETCTBEHHOTO I'OCYAapCTBa, HO M AUl BCEX PYTUX rocyaapeTs. Bo-BTopsIx, Bee
rOCY[apCTBa MMCIOT NPaBO MPU3BATh K OTBETCTBEHHOCTH 33 HAPYLIEHHs 06s3aTeNbCTB nepen
MEXIyHapOXHBIM coobiecTBoM B LenoM. IlepBoMy u3 3THX npenioxkeHuii ¥ MOCBsIEeHa
HaCTOALIAsA [JIaBa, BTOpOE MPEMIOKEHHE ABIAETCSA NMPEAMETOM CTaThH 48.

Crartba 40
IIpameneHHe HaCTOSLIEH rIaABbI

1. Hacrosimas rnaBa npuMEHSIETCS K MEXIYHAPOXHON OTBETCTBEHHOCTH, KOTOPYIO
BIIEYET 3a Co0OM Cepbe3HOe HapyIleHHe rOCyAapCTBOM 063aTeNbCTBA, BHITEKAIOIIErO U3
HUMINEPaTUBHON HOPMBI 001Ero MeXAyHapOOHOIO Npasa.

2. Hapyuwenue Takoro o6513aTe/IbCTBA ABIAETCS CEPLE3HBIM, ECIH OHO COMPSIKEHO C
rpyObIM UM CHCTEMAaTHYECKUM HEBBINONHEHHEM O0A3aTENLCTBA OTBETCTBEHHDIM
roCyIapCTBOM.

7% Kommuccus MEXTYHapPOAHOTO NMPaBa NpHBeNa ClIEAyIOLHE NPUMEDPHI A0TOBOPOE, KOTOPbIE

Hapymany Obl CTaThIO BCIEACTBHE IPOTHBOPEYMS HMIIEPATUBHOI HOpMe ob1ero
MEXIYHapOAHOTO [paBa, HJIM HOPME jus cogens: "a) AOrOBOp, HanpaBIEHHbIH Ha
HEMpaBOMEPHOE NMPUMEHEHHE CHIIbl BONIPEKU NpHHUMNaM YcTaBa;, b) morosop, HampasneHHbii
Ha COBEpIIEHHE KaKOro-1160 HHOrO AEACTBHS, MMEIOLIErO, COIaCHO MEXAYHAPOAHOMY NpaBYy,
YTOJIOBHBIi XapakTep, €) OOrOBOP, HANpPaBJIEHHbIH HA COBEPLICHHE MM MIOMYCTHTENIBCTBO
KakMM-1HOO0 feficTBuAM (Hanpumep, paGoTOProBJie, MMPaTCTBY UK reHOLMAY), B Gopbbe ¢
KOTOPbIMH NPH3BaHO Y4aCTBOBATb KaXX/I0€ roCyZIapCTBO... B kauecTse Apyrux BO3ZMOXHBIX
NpUMEPOB OBLIH yNOMSHYTEI IOTOBOPEI, HAPYLIAIOLIME [IPABa Y€I0BEKA, PABHONPABUE
FOCYAapCTB MM NPUHLMI camoonpenenenun”; Yearbook... 1966, vol. 11, p. 248.



-290 -

KommenrTapni

1)  Cratbsa 40 cmy>xuT 1uis onpeaeneHns chepsl NPUMEHEHHs HapyLIEHUH, OXBATbIBAEMbIX
OaHHOM rnasoii. B Helt ycTaHaBIMBAIOTCS ABa KPUTEPHUs, HEOOXOOMMBIX IUIA NPOBENEHHA
pasnu4MsA MEXIY "Cepbe3HbIMH HapYLIEHUAMH 00A3aTENbCTB, BHITEKAIOIIHNX U3 UMIIEPATHBHBIX
HOpM of1ero MeXIyHapoAHOro npasa", U APyrMMH BUAaMH HapyweHuil. IlepBolii kpuTepuii
KacaeTCs XapakTepa HapyLIEHHOro 0053aTeNbCTBa, KOTOPOe NODKHO MPOUCTEKATh U3
MMIICPaTHBHO HOPMBI O6LIEro MeXIYHapOAHOro Npasa. BTopoit kpurepuii kBanudpuuupyer
3HAYMTEJILHOCTb HapyLIEHUs!, KOTOPOE JOJDKHO ObITh CEPhE3HBIM MO CBOEMY XapaKTepy.

I'nasa III npuMeHseTcs MIIb K TEM HAPYLIEHUAM MEXIYHapOAHOrO MpaBa, KOTOphie
COOTBETCTBYIOT JBYM YKa3aHHBIM KPHTEPHSIM.

2) TIlepBblit KpHTEPHIt OTHOCUTCA K XapaKTepy HapyuieHHOro obssarenscrsa. s Toro
4yTOObI HMEJIUCh OCHOBAHUA UL IPHMEHEHHU 3TOM IJIaBbl, JOJDKHO ObITh HAPYIIEHO
0643aTeNbCTBO, BHITEKAIOLIEE U3 HMIIEPATHBHOH HOPMbI O0LIEr0 MEXXAYHAPOIHOIO NpaBa.

B cooTBeTcTBHH cO CTaThbeit 53 BeHCKoH KOHBEHLMH O NPaBe MEXIYHAPOIHBIX JOroBopos® ®
MMIEpaTHBHAsA HOpMa O01Iero MeXXayHapoAHOIO Npasa - TO HOPMa, KOTOpas

"MPHHUMAETCA M MPU3HAETCS MEXIYHAPOAHBIM COOOLIECTBOM rOCYNapCcTB B LIEJIOM KaK
HOPMA, OTKJIOHEHHE OT KOTOPOH HEAOMYCTHMO U KOTOpas MOXeT ObITb H3MEHEHA TOJILKO
niocnenyouei HopMOoi 001LIero MeXxAyHapOAHOTO NpaBa, HOCsLIelN Tako# xe Xapakrep".

IonsTHE MMNIEPaTHBHBIX HOPM OOLIEr0 MEXAYHaPOAHOTO NPaBa MPU3HAHO B MEXAYHAPOLHOM
NPaKTHKE, B CyaeOHO NMpakTHKe MeXTyHapOAHBIX U BHYTPUIOCYAAPCTBEHHBIX CYAOB H
TpuGYHaOB ¥ B TeOpHH npapa’ .

3) Her HuKakuX OCHOBaHHii PUBOAUTD OOJIbLIE IPUMEPOB MMIIEPATHBHBIX HOPM,
YNOMHMHAEMbIX B TeKCTe caMOii cTaTbu 40, ueM 310 ObLIO caenaHo B TekcTe craThH S0 Benckoit
xkoHBeHUMH. O6sA3aTenbcTBa, ynoMuHaeMsble B CTaThe 40, BLITEKAIOT H3 OCHOBHbIX HOPM
MOBEJAEHHS, 3aNPEIIAIOLINX TAKOE NOBEACHHE, KOTOPOE CHUTAETCA HENOMYCTUMbIM B CHUITY TO
yrpo3bl, KOTOPYIO OHO NPEACTABIIAET [ BbDKMBAHUA IOCYAAPCTB M HACEJMIOIIMX HX HAPOAOB U
coxpaHeHHs HauboJiee BaXKHBIX YENIOBEYECKUX LEHHOCTEH.

676 BeHckas KOHBEHUHS O npase MeXAyHapoaHeix aorosopos, United Nations, Treaty Series,

vol. 1155, p. 331.
677 . 9

Bonee noapo6xoe paccMoTpeHne TpeGoBaHuii onpeneneHst HOPMbI KaK HMIIEPaTHBHOM
CM. KOMMEHTapHil kK MyHKTY 5 cTaThi 26 ¢ N30paHHBIMHU CCHUIKAMM Ha MpeLefeHTHOE NPaBo U

nuTepaTypy.
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4)  Tlo ofienpMHATOMY MHEHHIO, CPEH 3THX 3anpelieHHit UMEHHO 3aNpelleHHE arpecCHH
CJIEyeT pacCMaTpUBaTh KaK HMIIEPAaTUBHYIO HOpMY. Takoif noaxox Obl1 moamepkaH,
HanpHUMep, B KOMMEHTapHAX KOMHCCHH K TOMy, 4TO HOJDKHO 6bUTO CTaTh cTaTheil 53%°5, B He
BBI3bIBABIINX BO3PAXEHHH 3asBICHUAX NPABUTENLCTB Ha Benckoii koHpepenumn® ”, B
JOOKYMEHTaxX, NPEACTaBlIeHHbIX 00eHMMH CTOPOHAMH B JIEJIE O B0EHHOU U NONYBOEHHO
Oesimensnocmu U B cobcTBeHHOM pemmenny Cyna no nanHomy aeny®®. Cyns no scemy,
MPAKTHYECKH HE BHI3bIBAIOT BO3PAKEHHH M IPYIHE NPHMEPEI, NEPEYHUCIEHHbIE B KOMMEHTAPUH
Komuccuu k cratbe 53, a HMEHHO 3anpeiieHne pabcTsa u paboTOpProBiy, reHOLKAA H PaCOBOIA
OUCKPUMHHALIMM M anapTena. OTH BUAbI NPAKTHKH ObUIM 3anpelueHbl B paTHOUUHPOBAHHBIX
3HAYUTENBbHBIM YHCIIOM FOCYAapCTB MEXIYHAPOAHBIX JOTOBOPAaX M KOHBEHLHAX, HE
JOOMYCKaIOMIMX HUKaKHX OTCTYIUIEHMI OT COOTBETCTBYIOIMX nosioxkeHuit. Ha Beuckoii
KOH(EpEHLIHH BBIABHIOCH 001ee cornacue y4acTBOBaBLIMX IPABHUTENLCTB B OTHOLIEHHH
HMIIEPATHBHOIO XapaKkTepa 3TUX 3anpeleHHii. YTo e kacaeTcs MMIIEpaTHBHOIO Xapakrepa
3anpelleHUs TeHOLHAA, TO OH OBl nouiepikaH B psifie peleHuii BHyTPHIOCY AapPCTBEHHBIX U
MEXIYHApOIHBIX CYA0B*",

5)  Xots HekOTOpbIE ApPyrHe HOpMbI B koMMeHTapun Komuccuu k cratbe 53 Benckoit
KOHBEHLIHH KOHKPETHO HE YKa3aHbl, HX UMIICPaTUBHbIH XapaKTEP B LIEJIOM TAKXKE HE BbI3bIBAET
COMHEHHH. JTO MOXXHO CKa3aTh, HAIIPUMED, O 3aMPELUEHUH TLITOK B TOM BHAE, KaK OHH
onpeneneHsl B cTatbe 1 KOHBEHIMH NPOTHB MBITOK M APYrUX XECTOKHX, 6€CUEN0BEYHbIX HIIH
YHIXQIOLHX HOCTOHHCTBO BHAOB 06palieHus 1 HakasaHua ot 10 nexabps 1984 roga®®.
HMnepaTuBHBIA XapakTep 3TOro 3anpeieHys Obul NOATBEPKAEH PEIEHHAMH MEXKAYHAPOIHbBIX

" Yearbook... 1966, vol. 11, p. 247.

67 Ha Benckoii KOH(pEpeHLUH pAL IPaBUTENbLCTB 0XapPaKTEPU3OBAJIM B KAYECTBE

HMIIEPaTHBHBIX HOPM 3aIpPELIEHHE arPECCHH U HENPaBOMEPHOIo MPUMEHEHMs cunbl: cM. United
Nations Conference on the Law of Treaties, First Session, AJICONF.39/11, pp. 294, 296-7, 300,
301, 302, 303, 304, 306,307, 311, 312, 318, 320, 322, 323-4, 326.

80 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United Statds
of Averica), Merits, 1.C.J. Reports 1986, p. 14, at pp. 100-1, para. 190. Cm. Taxoke President
Nagendra Singh, ibid., at p. 153.

1 Cwm., Hanpumep, peleHve Mexnynaponxoro Cyna no meny Application of the Convention
on the Prevention and Punishment of the Crime of Genocide, Provisional Measures, 1.C.J.
Reports 1993, p. 325, at pp. 439-440; Counter-Claims, I.C.J. Reports 1997, p. 243; pemenue
OxpyxHoro cyna Hepycanuma no aeny Attorney-General of the Government of Israel

v. Eichmann, (1961), I.L.R.,vol. 36, p. 5 (1961).

82 United Nations, Treaty Series, vol. 1465, p. 112.
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¥ BHYTPUrOCyapCTBeHHEIX opranos®™® . C yueToM nasHOro MexayHapoaHbIM Cynom
OCHOBHBIM HOPMaM MEXIYHapOAHOrO ryMaHHTaPHOrO PaBa, MPUMEHUMBIM B BOOPYKEHHbIX
xoHbnuKTaX, onpeneneHus "He3bIONeMbIX" 0 CBOEMY XapakTepy, Obino 61 Takxke, Cynd 110
BCEMY, OIIPaBaHHO PACCMATPUBATH MX Kak uMmnepaTHBHbe®. Hakouew, cienyer YIOMSIHYTb H
obs3aTenbCTBa yBaXkeHHs npasa Ha camoonpenenenue. Kax ormerun Mexaynaponusrii Cyn B
peleHuH 1o ey o Bocmounom Tumope, "npuHIMN CaMOONPENENEHHS . .. ABIAETCH ONHUM U3
OCHOBHBIX NPHHLIMIIOB COBPEMEHHOTO MEXIYHAPOAHOTrO MpaBa”, YTO SBJIAETCS OCHOBAHHEM
BO3HHKHOBEHUs 00A3aTENIbCTBA Nepe] MEXXAYHAPOAHBIM COOOLIECTBOM B LIEAOM, HEOOXOAUMOTO
ISt TOrO, YTOGBI aTh BO3MOXHOCTb OCYLIECTBIIATb €70 H CYMTATHCA C €M0 OCYIIECTBIACHHEM .

6) Cnenyer NOM4EPKHYTh, YTO NPUBEACHHBIE BHIIIE IIPUMEPDI HE MOTYT OBITDH
HcueprnbiBaoiumMu. Kpome Toro, B cratbe 64 BeHCkoi#t KOHBEHLIMH NPENyCMAaTPHUBAETCS, YTO
HOBbI€ UMIIEPATHBHLIE HOPMbI OOLIEr0 MEXAYHAPOIHOTO NMPaBa MOIYT BO3HUKATh B PE3yJIbTATE
npouecca WX NPUHATHSA U NPU3HAHHA MEXTYHaPOAHBIM COOOLLECTBOM MOCYAaPCTB B LIEJIOM, KaK
06 sTom roBopuTcs B crathe 53. IIpuBeneHHbIe 3heCk NPUMEPHI HE HAHOCAT, TAKUM 06pa3oMm,
yuep6a CymecTBYIOIMUM UM BO3HHKAIOLINM HOPMaM MEXAYHapPOAHOTO MpaBa, KOTOpble
OTBEYAIOT KPUTEPHAM HMIIEPATUBHBIX HOPM IO CMBIC]Y CTaThH 53.

7)  Hapany ¢ orpanu4enHoii cdepoii npMMeHeHHs BCIEACTBHE CPABHUTENBLHO HEGONBIIOrO
YHCNIA HOPM, KBATM(ULIMPYEMbIX B KaUECTBE UMIIEPATUBHLIX, CTaThs 40 BBOIMT H elle OHO
OrpaHHYeHHEe AJIA LeNle aHHOM riaBel, KOTOPOE 3aKIIOYAETCs B TOM, YTO HAPYLIEHHE JOJIKHO
camo 1o cede ObITh "cepbesHbiM". "Cepbe3Hoe" HapylueHHe, Kak OHO ONpeaesseTcs B MyHKTe 2,
3TO HapyUIEHHE, CONPXKEHHOE "C rpyObIM HIH CHCTEMATHYECKMM HEBBITIONHEHHEM
obs3aTenpcTBa OTBETCTBEHHBIM rocyaapctsoM”. CnoBo "cepbe3Hoe" 03Hauaer, YTo, AJls TOro
4TOObI HE HU3BECTH HapyIIEHHe IO TPHBHAIBHOIO YPOBHsl, HEO6X0OAUMA HEKOTOPAs CTENeHb

8 Cp. the U.S. Court of Appeals, 2™ Circuit, in Siderman de Blake v. Argentina, (1992)
LLR., vol. 103, p. 455, at p. 471; the United Kingdom Court of Appeal in A/ Adsani

v. Government of Kuwait, (1966) I.L.R., vol. 107, p. 536 at pp. 540-541; the United Kingdom
House of Lords in R. v. Bow Streett Metropolitan Magistrate, ex parte Pinochet Ugarte (No. 3),
[1999] 2 W.L.R. 827, at pp. 841, 881. Cp. the U.S. Court of Appeals, 2" Circuit in Filartiga

v. Pena-Irala, (1980), 63 CF. 2d 876, I.L.R., vol. 77, p. 169, at pp. 177-179.

84 Legality of the Threat or Use of Nuclear Weapons, 1.C.J. Reports 1996, p. 226, at p. 257,
para. 79.

85 East Timor (Portugal v. Australia), 1.C.J. Reports 1995, p. 90, at p. 102, para. 29.
Cwm. [lexnapauuio o MPHHIMIIAX MEXAYHAPOAHOrO NpaBa, KaCAIOUIMXCA JPY>KECTBEHHBIX
OTHOLUEHMIA H COTPYIHHUYECTBAa MEXAY rOCYyapCTBAMH B COOTBETCTBHM C Y CTaBOM
Opranuzauuu O6beannennsix Hauuil, pesomonus 2625 (XXV) INenepansHoit Accambnen
oT 24 okta6ps 1970 roaa, NATHIM TPHUHLIKIL.
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MacTabHOCTH HAapYIIEHHs, H CIOBO 3TO yNOTPE6EHO OTHIONb HE [/ TOTO, YTOOHI AaTh
TOHATBH, YTO M0O0E HAPYLIEHHE ITHX 00A3aTENbCTB He ABJIAETCS CEPhESHBIM HITH XKeE
KakuM-1160 06pa3om 3acmysxuBaer CHUCXOxkAeHH. ONHAKO HAMUME CPABHUTENBHO MEHee
CePbE3HBIX HAPYIICHHH UMNIEPATHBHBIX HOPM NPEATNOJIOKHTh MOXKHO, M HEOGXOTHMO T03TOMY
OrpaHu4HTH ChEpy NPUMEHEHHS HACTOsAILEH rNaBbl GONee CEPbE3HBIMM MIIH CHCTEMATHUECKHMH
HapymeHusMH. Hexoropas cTeneHb Takoro OrpaHH4eHHs MOANEP)KUBAETCS IIPAKTHKON
rocynapcrs. Hanpumep, pearupys Ha HapylieHHs MeXIyHapOLHOIO NpaBa, rOCyHapCTBa
HEPENIKO MOA4EPKUBAIOT HX CHCTEMATHHECKHH, rpy6blii MM BbI3BIBAIOLIMIT XapaKTep.
AHaOru4HbIM 06pa3om, MpOLEAYPEI MEXYHAPOIHOrO 06XaN0OBaHHs, HATPHUMED B 06IACTH
TpaB 4Ye/0BeKa, NPUCBANBAIOT Pa3jIM4HbIE NOCAEICTBUA CHCTEMATHYECKHM HaPYLUICHHAM,
HanpuMep C TOYKHU 3PEHHst HEIPMMEHUMOCTH HOPMbI 00 MCUepIaHNN BHYTPEHHUX CPEJCTB

NpaBoBOi 3aUTH®®.

8)  Jnst TOro YTOGbI CYHTATECA CHCTEMATHYECKNM, HAPYLIEHHE JIOKHO COBEPIIATLCH
OpraHU30BaHHEIM MyTEM 1 YMbIIUIEHHBIM criocobom. HanpoTus, Tepmus "rpy6oe" otpaxaer
MacIITabHOCTh HAPYLICHHS UITH €rO TOCEACTBHIA;, OH 0603HAYAET HAPYLIEHUS BOMIOLIEro
XapaKTepa, MpeACTaBIALHe CO60H NPAMOe H OTKPHITOE MOCATAaTENbCTBO Ha LIEHHOCTH,
3aLIMIIAEMbIE YKa3aHHON HOPMOH. DTH TEPMHHBI, Pa3yMEeTCs, He ABIIAIOTCA
B3aHMONCKIOYAIOIHMH, CEPbE3HbIE HAPYIIEHHS, KaK IIPaBHIIO, ABJISIIOTCA CHCTEMATHYECKUMHU
u rpybeiMu. K unciy pakTopos, yCTaHaBIHBAIOWMX CEPbE3HOCTh HAPYLIEHMUS, CIENyeT OTHECTH
HaMEPEHHE HapYLINTh HOPMY, MacIUTal COBEPIIEHHS U KONHYECTBO HHANBHIYAIbHBIX
HapYIIEHHUH M TSHKECTb MX MOCNENCTBHH 1is noteprneBwux. Heo6XommMMo Takxke OMHUTD, 4TO
HEKOTOPbIE U3 PACCMATPHBAEMBIX HMIIEPATUBHLIX HOPM, @ MIMEHHO 3aNpeLIeHHs arPecCHu U
TEHOLM/IA B CHJTY CaMOr0 CBOETO XapaxTepa TPeOyloT yMBILILIEHHOIO HapyIEeH s B KPYMHBIX
macmta6ax®®’.

68 Cwm. Ireland v. United Kingdom, E.C.H.R., Series A, No. 25 (1978), para. 159,

Cp., HaNpUMEP, YYPEXKACHHYIO B COOTBETCTBHH C pesosmouumeit 1503 (XXVIII) 3KOCOC
mpouenypy, koTopas TpeSyer Hauuus "NOCTOAHHOIO XapaKTepa Cepbe3HbIX HAPYIICHHH NIpaB
yenoBeka".

7 B 1976 rony Komuccus npeanosxuna cieayoumue NpuMephl B KA4eCTBe "MeXIYHapOAHbIX

i,

NpecTynneHni"

"a) TAKKOE HapyHIEHHE MEXIAYHAPOJHOTO 06A3aTeNILCTBA, UMEIOLIETO
OCHOBOIMOJIararolee 3Ha4eHUE 1A 0becneueHus MeXAYHAPOHOrO MUpa 1 6€30MacHOCTH,
TAaKOro, Kak 0643aTebCTBO, 3alpeLaoiee arpecctio;

b)  TKKOE HapylIEHHE MEXAYHAPOAHOTO 0632 TENLCTBA, HMEKOILETO
OCHOBOMOJIAraroLIee 3HaueHHe AN obecneueHs MpasBa HapOAOB HA CAMOONPENENIEHME,
TAKOrO, KaK 0053aTeNbCTBO, 3anpeallee yCTaHOBJIEHHE HITH COXPAaHEHHe CHIION
KOJIOHHAJILHOTO FOCMOACTBA,
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9) B crarbe 40 He ycTaHaBAMBAETCA HUKaKas MPOLEAypa ONPEAENeHHs TOro, OpLIo N1
COBEpILUEHO CePhE3HOE HapyuleHHe. B 3amady crareit He BXOOUT YCTaHOBJIEHHE HOBBIX
HHCTHTYLUHOHAbHBIX MPOLENYDP AJIS PACCMOTPEHHA HHAMBUIYAIbHBIX CIY4a€B, HE3aBHCHMO OT
TOTO, HUMEIOT OHH MECTO B COOTBETCTBHMH C MOJIOXKeHHAMM riaasbl 111 Yactu BTOpO#t MM Kakumu-
aubo apyrumu nonoxkeHussMH. Kpome Toro, ceppesHbiMi HAPYLIEHHAMH, 3aTPArMBaeMbIMH B
HACTOsALLEH raBe, A0JDKHBI OyAyT, MO-BHAMMOMY, 3aHHMATbCA KOMIIETEHTHbIE MEXAYHApOAHbIC
oprauel, Bxmo4as Coser besonacHoctu u 'enepanbHyio Accambnero. B ciyuae arpeccun
Cosery BesonacHocTH Y CTaBOM OTBOAUTCSA KOHKPETHAs! POJib.

Crartpa 41

Oco6bie NoC/IeACTBHS CEPLE3HOro HAPYIIEHHS 00A3aTeNbCTBA
COTJIACHO HACTOSAIEH raase

1. Focyma