
REPQRT 
OF THE 

INTERNATIONAL LAW 
COMMISSION 

on the work of its forty-third session 

29 April - B July 1991 

GENERALASSEMBLY 
OFFICIAL RECORDS: FORTY-SIXTH SESSION 

SUPPLEMENT No. 10 (A/46/10) 

UNITED NATIONS 



NOTE 

Symbols of United Nations documents are composed of capital letters cornLined with 
figures. Mention of such a symbol indicates a reference to a United Nations document. 

The word Yearbook followed by suspension points and the year (e.g. Yeur&uok.. . f971) 
indicates a reference to the Yearbook of the lnternutional Law Commission. 

A typeset version of the report of the Commission will be included in Part Two of 
volume II of the Yearbook of the International Law Commission 1991. 

ISSN 0082-822X 



[Original: Arabic/Chinese/English/ 
French/Russian/Spanish] 

[lo September 19911 

CONTENTS 

Chapter 

. I. INTRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

A. Membership . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

B. Officers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

C. Drafting Committee . . . . . . . . . . . . . . . . . . . . . 

D. Secretariat . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

E. Agenda . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

F. General description of the work of the 
Commission at its forty-third session . . 

II. JURISDICTIONAL IMMUNITIES OF STATES AND 
THEIR PROPERTY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

A. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . 

B. Recommendation of the Commission . . . . . . . 

C. Tribute to the Special Rapporteur, 
Mr. Mot00 Ogiso . . . . . . . . . . . . . . . . . . . . . . . . 

D. Draft articles on jurisdictional 
immunities of States and their property 

Paraaranhs 

l- 16 
mE 

1 

2 

3- 4 

1 

2 

5 

6 

7- 8 

3 

3 

3 

9- 16 4 

17- 28 

17 - 24 

8 

8 

25 - 26 10 

27 10 

28 11 

11 PART I. INTRODUCTION . . . . . . . . . . . . . ..".............. 

Article 1. Scope of the present 
articles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Article 2. Use of terms . . . . . . . . . . . . . . . . . . . . . . . . . 12 

Article 3. Privileges and immunities 
not affected by the 
present articles . . . . . . . . . . . . . . . . . . . . . 

Article 4. Non-retroactivity of the 
present articles . . . . . . . . . . . . . . . . . . . . . 

PART II. GENERAL PRINCIPLES . . . . . . . . . . . . . . . . . . . . . . . 

Article 5. State immunity . . . . . . . . . . . . . . . . . . . . . . . 

Article 6. Modalities for giving 
effect to State immunity . . . . . . . . . . . . . 

11 

32 

36 

37 

37 

39 

GE.91-71569/3637B _ iii _ 



Chapter 

II. 
(cont’d) 

Article 7. 

Article 8. 

Article 9. 

CONTENTS (Eon t inued) 

ParagraPks 

Express consent to exercise 
of jurisdiction . . . . . . . . . . . . . . . . . . . . . . . 

Effect of participation in 
a proceeding before a 
court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Counter-claims . . . . . . . . . . . . . . . . . . . . . . . . 

PART III. PROCEEDINGS IN WHICH STATE 
IMMUNITY CANNOT BE INVOKED ................... 

Article 10. Commercial transactions ............... 

Article 11. Contracts of employment ............... 

Article 1.2. Personal injuries and 
damage to property .................... 

Article 13. Ownership, possession and 
use of property ....................... 

Article 14. Intellectual and industrial 
property .............................. 

Article 15. Participation in companies 
or other collective bodies ............ 

Article 16. Ships owned or operated by 
a State ............................... 

Article 17. Effect of an arbitration 
agreement ............................. 

PART IV. STATE IMMUNITY FROM MEASURES OF 
CONSTRAINT IN CONNECTION WITH 
PROCEEDINGS BEFORE A COURT .................... 

Article 18. State immunity from 
measures of constraint ................ 

Article 19. Specific categories of 
property .............................. 

PART V. MISCELLANEOUS PROVISIONS ....................... 

Article 20. Service of process .................... 

45 

53 

60 

68 

69 

93 

102 

106 

110 

114 

118 

128 

133 

134 

141 

145 

145 

- i.v - 



CONTENTS (-1 

Chaoter 

II. 
(cant ‘d) 

Article 21. Default judgement . . . . . . . . . . . . . . . . . . . . . 

Article 22. Privileges and immunities 
during court proceedings . . . . . . . . . . . . . . 

III. THE LAW OF THE NON-NAVIGATIONAL USES OF 
INTERNATIONAL WATERCOURSES . . . . . . . . . . . . . . . . . . 29- 59 

A. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29 - 34 

B. Consideration of the topic at the 
present session . . . . . . . . . . . . . . . . . . . . . ...* 35 - 58 

C. Tribute to the Special Rapporteur, 
Mr. Stephen McCaffrey . . . . . . . . . . . ...*.... 59 

D. Draft articles on the law of the 
non-navigational uses of international 
watercourses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1. Text of the draft articles 
provisionally adopted by the 
Commission on first reading ..,.................. 

2. Text of draft artirlsei 2, LO, 26 to 
29 and 32 with commentaries thereto 
provisionally adopted by the 
CohJnission at its forty-third session . . . . . . . . . . . 

IV. DRAFT CODE OF CRIMES AGAINST THE PEACE AND 
SECURITY OF MANKIND . . . . . . . . . . . . . . . . . . . . . . . . . 

A. Introduction . ...*....................,., 

B. Consideration of the topic at the present 
session . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1. Consideration of the Special 
Rapporteur’s ninth report . . . . . . . . . . . 

(a) Penalties applicable to crimes 
against the peace and security 
of mankind . . . . . . . . . . . . . . . . . . . . . 

(i) Inclusion of penalties 
in the draft Code or 
reference to the internal 
law of States . . . . . . . . . . . . 

60 - 176 198 

60 - 66 198 

67 - 175 200 

67 - 165 200 

70 - 105 202 

78- 79 204 

lziwi 

148 

150 

152 

152 

153 

160 

161 

161 

173 

-v- 



CONTENTS (contiw) 

IV. 
(cant ‘d) 

(ii) A single penalty or a 
penalty for each crime . . . 80 - 82 

(iii) The type of applicable 
penalties . . . . . . . . . . . . . . . . 

(iv) Conclusions by the 
Special Rapporteur . . . . . . . 

83 - 98 

(b) The jurisdiction of an 
international criminal court . . . 

(i) Nature or extent of 
jurisdiction . . . . . . . . . . . . . 

(ii) Jurisdiction 
ration- . . . . . . . . . 

(iii) Conferment of jurisdiction 

(iv) Other aspects.concerning 
jurisdiction . . . . . . . . . . . . . 

(c) The institution of criminal 
proceadings . . . . . . . . . . . . . . . . . . . . 

(i) Who should have the right 
to institute proceedings , 

99 - 10s 

106 - 140 

114 - 117 

118 - 121 

122 - i26 

127 - 140 

141 - 165 

146 - 152 

(ii) The respective roles of an 
international criminal 
court and of the Security 
Council in the case of 
crimes of aggression or 
the threat of aggression . 

2. Decisions taken by the Commission in 
relation to the draft articles . . . . . . 

153 - 165 

166 - 175 

C. Tribute to the Special Rapporteur 
Mr. Doudou Thiam ..,..................... 176 238 

D. Draft articles on the draft Code of 
Crimes against the Peace and Security of 
Mankind . . . . . . . . . . . . . . . . . . . . . . . ..a................... 

1. Text of the draft articles 
provisionally adopted by the 

CCCiSSitii oii fii-si reading . . . . . . . . . . . . . . . . . . . . . 

205 

206 

212 

214 

218 

220 

221 

223 

227 

228 

230 

235 

238 

238 

- vi - 



CONTENTS (m) 

ChaPter Paranranh6, Page 

IV. 2. Text of draft articles 3, 4, 5, 
(cant ‘d) 11, 14, 19, 20, 21, 22 and 26, with 

commentaries thereto and commentary 
to Part II as a whole, as 
provisionally adopted by the 
Commission at its forty-third 
session . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 250 

v. INTERNATIONAL LIABILITY FOR INJURIOUS 
CONSEQUENCES ARISING OUT OF ACTS NOT 
PROHIBITED BY INTERNATIONAL LAW ............. 

A. Introduction ............................ 

B. Consideration of the topic at the 
present session ......................... 

1. General issues ...................... 

2. Specific issues ..................... 

(a) Title of the topic ............. 

(b) Nature of the instrument ....... 

(c) Scope of the topic ............. 

(d) Principles ..................... 

(i) Prevention ............... 

(ii) Compensation ............. 

(e) Global commons ................. 

VI. RELATIONS BETWEEN STATES AND INTERNATIONAL 
ORGANIEATIONS (second part of the topic) .... 

A. Introduction ............................ 

B. Consideration of the topic at the 
present session ......................... 

VII. STATE RESPONSIBILITY ........................ 

A. Introduction ............................ 

B. Consideration of the topic at the 
present session ......................... 

177 - 259 

177 - 180 

181 - 259 

183 - 197 

198 - 259 

198 - 201 

202 - 212 

213 - 221 

222 - 253 

227 - 235 

236 - 253 

254 - 259 

260 - 301 

260 - 267 

268 - 301 

302 - 322 

302 - 307 

308 - 322 

277 

277 

278 

279 

2b4 

284 

285 

288 

291 

294 

296 

302 

305 

305 

306 

323 

323 

326 

- vii - 



CONTENTS (continued) 

Chm mranhg 

VIII. OTHER DECISIONS AND CONCLUSIONS OF THE 
COMMISSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 323 - 360 333 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

Annex 

Programme, procedures and working methods 
of the Commission and its documentation . 

Cooperation with other bodies . . . . . . . . . . . 

Other cooperation activities related to 
the work of the Commission . . . . . . . . . . . . . . 

Date and place of the forty-fourth 
. session . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Representation at the forty-sixth session 
of the General Assembly . . . . . . . . . . . . . . . . . 

International Law Seminar . . . . . . . . . . . . . . . 

Gilbert0 Amado Memorial Lecture . . . . . . . . . 

Report of the Working Group on Long-Term Programme of 
Work to the Planning Group . . . . . . . . . . . . . . . . . . . . . . . . . . 

323 - 339 

340 - 342 

333 

336 

343 - 344 

345 

346 

347 - 357 

358 - 360 

337 

337 

337 

337 

340 

1 -8 342 

* . . 
- Vlll - 



CHAPTER I 

INTRODUCTION 

1. The International Law Commission, established in pursuance of 

General Assembly resolution 174 (II) of 21 November 1947, in accordance with 

its Statute annexed thereto, as subsequently amended, held its 

forty-third session at its permanent seat at the United Nations Office at 

Geneva, from 29 April to 19 July 1991. The session was opened by the Chairman 

of the forty-second session, Mr. Jiuyong Shi. 

A. Memo 
2. The Commission consists of the following members: 

Prince Bola Adesumbo AJIBOLA (Nigeria) 

Mr. Husain AL-BARARNA (Bahrain) 

Mr. Awn AL-KBASAWNEH (Jordan) 

Mr. Riyadh AL-QAYSI (Iraq) 

Mr. Gaetano ARANGIO-RUIZ (Italy) 

Mr. Julio BARBOZA (Argentina) 

Mr. Juri G. BARSEGOV (Union of Soviet Socialist Republics) 

Mr. John Alan BEESLEY (Canada) 

Mr. Mohamed BFNNOUNA (Morocco) 

Mr. Boutros BOUTROS-GEALI (Egypt) 

Mr. Carlo6 CALERO-RODRIGUES (Brazil) 

Mr. Leonardo DIAZ-GONZALEZ (Venezuela) 

Mr. Gudmundur EIRIKSSON (Iceland) 

Mr. Laurel B. FRANCIS (Jamaica) 

Mr. Bernhard GRAFFRATB (Germany) 

Mr. Francis Mahon EAYES (Ireland) 

Mr. Jorge E. ILLUECA (Panama) 

Mr. Andreas J. JACOVIDES (Cyprus) 

Mr. Abdul G. KOROMA (Sierra Leone) 

Mr. Ahmed MABIOU (Algeria) 

Mr. Stephen C. McCAFFREY (United States of America) 

Mr. Frank X. NJEWGA (Kenya) 

Mr. Motoo OGISO (Japan) 

Mr. Stanislaw PAWLAK (Poland) 

-1- 



Mr. Alain PELLET (France) 

Mr. Pemmaraju SREENIVASA RAO (India) 

Mr. Edilbert RAZAFINDRALAMBO (Madagascar) 

Mr. Emmanuel J. ROUCOUNAS (Greece) 

Mr. Cdsar SEPULVEDA-GUTIERREZ (Mexico) 

Mr. Jiuyong SHI (China) 

Mr. Luis SOLARI TUDELA (Peru) 

Mr. Doudou THIAM (Senegal) 

Mr. Christian TOMUSCBAT (Germany) 

Mr. Alexander YANKOV (Bulgaria) 

B. Officer6 

3. At its 2205th and 2206th meetings on 29 and 30 April 1991, the Commission 

elected the following officers: 

Chairman: Mr. Abdul G. Koroma 

First Vice-C- : Mr. John Alan Beesley 

Second Vice-Chaim: Mr. Cdsar Septilveda-Gutierres 

Chairman Committee: Mr. Stanislaw Pawlak 

Raooorteur: Mr. Husain Al-Baharna 

4. The Enlarged Bureau of the Commission was composed of the officers of the 

present session, those members of the Commission who had previously served as 

Chairman of the Commission, 11 and the Special Rapporteurs. 2/ The Chairman 

of the Enlarged Bureau was the Chairman of the Commission. On the 

recommendation of the Enlarged Bureau , the Commission, at its 2222nd meeting 

on 11 June 1991, set up for the present session a Planning Group to consider 

the programme, procedures and working methods of the Commission and its 

documentation and to report thereon to the Enlarged Bureau. The Planning 

Group was composed of the following members: 

11 Namely, Mr. Laurel B. Francis, Mr. Doudou Thiam, 
Mr. Alexander Yankov, Mr. Stephen C. McCaffrey, Mr. Leonardo Diaz-Gonzalez, 
Mr. Bernhard Graefrath and Mr. Jiuyong Shi. 

21 Namely, Mr. Gaetano Arangio-Ruin, Mr. Julio Barbosa, 
Mr. Leonardo Diaz-Gonzalez, Mr. Stephen C. McCaffrey, Mr. Motoo Ogiso and 
Mr. Doudou Thiam. 

-2- 



Mr. John Alan Beesley (Chairman), Prince Bola Adesumbo Ajibola, 

Mr. Awn Al-Khasawneh, Mr. Riyadh Al-Qaysi, Mr. Gaetano Arangio-Ruis, 

Mr. Julio Barboza, Mr. Leonardo Diaz-Gonzalez, Mr. Laurel B. Francis, 

Mr. Bernhard Graefrath, Mr. Jorge E. Illueca, Mr. Andreas J. Jacovides, 

Mr. Ahmed Mahiou, Mr. Frank X. Njenga, Mr. Stanislaw Pawlak, 

.Mr. Emmanuel J. Roucounas, Mr. Christian Tomuschat. 

The Group was open-ended and other members of the Commission were welcome to 

attend its meetings. 

C. Drafting Committee 

5. At its 2205th and 2206th meetings , on 29 and 30 April 1991, the 

Commission appointed a Drafting Committee which was composed of the following 

members: 

Mr. Stanislaw Pawlak (Chairman), Mr. Husain Al-Bahama, 

Mr. Awn Al-Khasawneh, Mr. Juri G. Barsegov, Mr. Mohamed Bennouna, 

Mr. Carlos Calero-Rodrigues, Mr. Gudmundur Eiriksson, 

Mr. Francis Mahon Hayes, Mr. Abdul G. Koroma, Mr. Stephen C. McCaffrey, 

Mr. Motoo Ogiso, Mr. Alain Pellet, Mr. Pennnaraju Sreenivasa Rao, 

Mr. Edilbert Razafindralambo, Mr. Cisar Sepulveda-Gutierres, 

Mr. Jiuyong Shi and Mr. Luis Solari Tudela. 

D. Secretariat 

6. Mr. Carl-August Fleischhauer, Under-Secretary-General, the Legal Counsel, 

attended the session and represented the Secretary-General. 

Mr. Vladimir S. Kotliar, Director of the Codification Division of the Office 

of Legal Affairs, acted as Secretary to the Commission and, in the absence of 

the Legal Counsel, represented the Secretary-General. Ms. Jacqueline Dauchy, 

Deputy Director of the Codification Division of the Office of Legal Affairs, 

acted as Deputy Secretary to the Commission. Ms. Sachiko Kuwabara and 

Mr. Manuel Rama-Montaldo, Senior Legal Officers, served as Senior Assistant 

Secretaries to the Commission and Ms. Mahnoush Ii. Arsanjani and 

Mr. Mpazi Sinjela, Legal Officers, served as Assistant Secretaries to the 

Commission. 

E. &e.n& 

7. At its 2205th meeting, on 29 April 1991, the Commission adopted an agenda 

for its forty-third session, consisting of the following items: 

-3- 



1. 

2. 

3. 

4. 

5. 

6. 

Organieation of work of the session. 

State responsibility. 

7. 

Jurisdictional immunities of States and their property. 

Draft Code of Crimes against the Peace and Security of Mankind. 

The law of the non-navigational uses of international watercourses. 

International liability for injurious consequences arising out of 

acts not prohibited by international law. 

Relations between States and international organizations (second 

part of the topic). 

8. Programme, procedures and working methods of the Commission, and its 

documentation. 

9. Cooperation with other bodies. 

10. Date and place of the forty-fourth session. 

11. Other business. 

8. The Commission considered all the items on its agenda. The Commission 

held 48 public meetings (2205th to 2252nd) and, in addition, the Drafting 

Committee of the Commission held 55 meetings, the Enlarged Bureau of the 

Commission held 2 meetings and the Planning Group of the Enlarged Bureau 

held 6 meetings. 

F. General descriotion of the work of the Co- 
a its fortv-third aeseion 

9. At its forty-third session, the Commission achieved major progress on 

three topics on its agenda. It concluded the consideration of the topic 

“Jurisdictional immunities of States and their property” by finally adopting a 

set of draft articles on the topic. In addition, the Commission provisionally 

adopted complete sets of draft articles on two other topics on its agenda, 

namely “Draft Code of Crimes against the Peace and Security of Mankind” and 

“The law of the non-navigational uses of international watercourses”. It is 

to be recalled that at its forty-first session the Commission finally adopted 

draft articles on the status of the diplomatic courier and the diplomatic bag 

not accompanied by diplomatic courier and draft optional protocols thereto. 

Thus, during the current term of office of its members, the Commission 

achieved the specific goals which it had set for itself at the beginning of 

that term of office. 

-4- 



10. As regards the topic “Jurisdictional immunities of States and their 

property”, the Commission on the basis of the recommendations of the Drafting 

Committee, 31 adopted on second reading, as indicated in paragraph 9 above, a 

complete set of draft articles on the topic. It decided, in accordance with 

article 23 of its Statute, to recommend to the General Assembly that it should 

convene an international conference of plenipotentiaries to consider the draft 

articles and to conclude a convention on the subject. 41 

11. As regards the topic “The law of the non-navigational uses of 

international watercourses”, the Commission, as indicated in paragraph 9 

above, adopted on first reading a complete set of draft articles on the 

topic. It decided, in accordance with articles 16 and 21 of the Statute of 

the Commission that the draft should be transmitted, through the 

Secretary-General, to Governments for their comments and observations and that 

it should be requested that such comments and observations be submitted to the 

Secretary-General by 1 January 1993. In a first phase of its work, the 

Commission had considered the seventh report of the Special Rapporteur, 

Mr. Stephen C. McCaffrey (A/CN.4/436 and Corr.1 to 31, which contained in 

particular a draft article entitled “Use of terms”. B/ The Commission agreed 

to refer that draft article to the Drafting Committee. At a subsequent stage, 

the Commission, on the basis of recommendations of the Drafting Committee, 6/ 

provisionally adopted articles 2 (Use of terms), 10 (Relationship between 

uses), 26 (Management), 27 (Regulation), 28 (Installations), 29 (International 

watercourses in time of armed conflict) and 32 (Non-discrimination). Also on 

the basis of recosusendations of the Drafting Committee, the Commission adopted 

revised versions of articles provisionally adopted at previous sessions. 21 

31 The recommendations of the Drafting Committee were examined 8t 
the 2218th to 2221st meetings, held between 4 and 7 June 1991. 

41 See Chapter II below. 

.5/ The report was examined at the 2215th to 2218th meetings held 
between 24 May and 4 June 1991. 

41 The recommendations of the Drafting Committee were considered at 
the 2228th to 2231st meetings, held between 21 June and 27 June 1991. 

zi 
--- _ See Chapter 111 Deiow. 
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12. With respect to the topic “Draft Code of Crimes against the Peace and 

Security of Mankind”, the Commission, as indicated in paragraph 9 above, 

adopted on first reading a complete set of draft articles on the topic. It 

decided in accordance with articles 16 and 21 of the Statute of the Commission 

that the draft should be transmitted, through the Secretary-General, to 

Governments for their comments and observations and that it should be requested 

that such comments and observations be submitted to the Secretary-General 

by 1 January 1993. In a first phase of its work, the Commission had 

considered the ninth report of the Special Rapporteur, Mr. Doudou Thiam 

(A/CN.4/435 and Add.1 and Corr.11, which contained titer alb a draft article 

on applicable penalties. S/ The Commission decided to refer that draft 

article to the Drafting Committee. At a subsequent stage, the Commission, on 

the basis of recommendations of the Drafting Committee, 9/ provisionally 

adopted: (i) articles 3 (Responsibility and punishment), 4 (Motives) 

and 5 (Responsibility of States) corresponding to article 3 as initially 

adopted; (ii) articles 11 (Order of a Government or superior) and 14 (Defences 

and extenuating circumstances); (iii) articles 19 (Genocide), 20 

(Apartheid), 21 (Systematic or mass violations of human rights), 22 (War 

crimes) and 26 (Wilful and severe damage to the environment), Also on the 

basis of recommendations of the Drafting Committee, the Commission adopted 

revised versions of articles provisionally adopted at previous sessions. U/ 

13. The topic “International liability for injurious consequences arising out 

of acts not prohibited by international law” was considered by the Commission 

81 The report was examined at the 2207th to 2214th meetings held 
between 14 and 24 May 1991. 

e/ The recommendations of the Drafting Committee were examined at 
the 2236th to 2241st meetings held between 5 and 12 July 1991. 

u/ See Chapter IV below. 
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on the basis of the seventh report of the Special Rapporteur, Mr. Julio Barbosa 

(A/CN.4/L.437 and Corr.1). u/ The report contained a re-examination of the 

principal issues of the topic in order to identify areas of agreement in the 

Commission and facilitate work on the topic. U/ 

14. The topic “Relations between States and international organizations 

(second part of the topic)” was considered by the Commission on the basis 

of the fifth and sixth reports of the Special Rapporteur, 

Mr. Leonardo Diaz-Gonzalez. U/ The fifth report (A/CN.4/438 and Corr.1) 

inter contained five draft articles, namely article 12 (on archives) and 

articles 13 to 16 (on publications and communication facilities). The sixth 

report (AICN.41439) contained five draft articles, namely articles 18 

to 22 (on fiscal immunity and exemptions from customs duties). The Commission 

agreed to refer all the articles to the Drafting Committee. U/ 

15. On the topic “State respons%bility”, the Commission heard the 

presentation by the Special Rapporteur, Mr. Arangio-Ruiz, of his third report 

(A/CN.4/440 and Add.1). II/ The report was not discussed for lack of time. Lb/ 

16. Matters relating to the programme, procedures and working methods of the 

Commission and its documentation were discussed in the framework of the 

Planning Group of the Enlarged Bureau and in the Enlarged Bureau itself. The 

relevant recommendations of the Commission are to be found in the last chapter 

of the report which also deals with cooperation with other bodies and with 

certain administrative and other matters. 

l,l/ This topic was considered at the 2221st to 2228th meetings, held 
between 7 and 21 June 1991. 

W See Chapter V below. 

U/ The topic was examined at the 2232nd to 2236th meetings, held 
between 27 June and 5 July 1991. 

fi/ See Chapter VI below. 

LI/ The report was introduced at the 2238th meeting, held 
on 10 July 1991. 

U/ See Chapter VII below, 
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CHAPTER II 

JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY 

A. Introdyctim 

17. The topic “Jurisdictional immunities of States and their property” was 

included in the Commission’s current programme of work by the decision of 

the Commission at its thirtieth session, in 1978, u/ on the recommendation 

of a Working Group which it had established to commence work on the topic 

and in response to General Assembly resolution 32/151 of 19 December 1977. 

18. At its thirty-first session, in 1979, the Commission had before it 

the preliminary report of the Special Bapporteur, Mr. Sompong Sucharitkul. 

The Commission decided at the same session that a questionnaire should 

be circulated to States Members of the United Nations to obtain further 

information and the views of Governments. The materials received in 

response to the questionnaire were submitted to the Commission at its 

thirty-third session, in 1981. From its thirty-second session (1980) 

to its thirty-eighth session (1986) the Commission received seven further 

reports from the Special Rapporteur. u/ 

19. At its thirty-eighth session the Commission adopted on first reading 

an entire set of draft articles on the topic, h9/ which was transmitted, 

in accordance with articles 16 and 21 of the Commission’s Statute, 

through the Secretary-General to Governments for comments and observations, 

with the request that such comments and observations be submitted to the 

Secretary-General by ‘1 January 1988. 

Ii!/ Yearbook, vol. II (Part Two), pp. 152-155, paras. 179-190. 

w For theee seven further reports (the second through eighth reports) 
of the Special Rapporteur, eee Yearbook . . . 198Q, vol. II (Part One), p. 199, 
document A/CN.4/331 and Add.1; Yearbogk . . . m, vol. II (Part One), pa 125, 
document A/CN.4/340 and Add.1; Yearboo 1982, vol. II (Part One), p. 199, 
document A/CN.4/357; II (Part One), pa 25, document 
A/(%.4/363 and Add.1; &arbook . . . 1984, vol. II (Part One), p. 5, document 
A/CN.4/376 and Add.1 and 2; Yearbook . . 1985, vol. II (Part One), pa 21, 
document A/CN.4/388; -r-book . . . 198;. vol. II (Part One), pp. 8-22, 
document A/CN.4/396. 

iyi - _-. Yearbook . . . lYg&, vol. ii (Part nfoi, pp- f-22. 
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20. At its thirty-ninth session (1987). the Commission appointed 

Mr. Motoo Ogiso, Special Rapporteur for the topic. At its fortieth session 

(1988). the Commission had before it replies which had been rxeived from 

Member States and Switzerland. 2Ql The Commission also received a preliminary 

report from the Special Rapporteur. a/ 

21. ‘At its forty-first session (1989), the Commission had before it the 

second report of the Special Rapporteur, a/ as well as the preliminary report 

submitted to its fortieth session, for the purpose of conducting the 

second reading of the draft articles. After discussion of these reports 

and comments and observations of Governments, the Commission decided to 

refer draft articles 1 to 11 & to the Drafting Committee, together with 

the proposals made by the Special Rapporteur, as well as those made by some 

members in plenary during the discussion. a/ 

22. At its forty-second session (19901, the Commission had before it the 

third report of the Special Rapporteur a/ on the basis of which the 

ConvF.ission resumed its consideration of draft articles 12 to 28, including 

the title of Part III. Having completed their consideration, the Commission 

decided to refer those articles to the Drafting Committee, together with 

the proposals of the Special Rapporteur as well as those submitted in the 

Plenary. B/ 

23. The Drafting Committee began its work on the second reading of 

the draft articles at the forty-second session of the Commission a/ and 

completed its work at the present forty-third session. The report of the 

ZQ/ A/CN.4/410 and Add.1 and Corr.1 to Add.5. 

a.1 A/CN.4/415 and Corr.1 and 2. 

Z2/ AfCN.41422 and :.>xr.l and A/CN.4/422/Add.l and Corr.1. 

ords of the G-Y. Fortv-fourth Session, 
(A/44/10), para. 405. 

241 AlCN.41431 and Corr.1. 

211 See Qfficial Records of the Geneti Ass&v. Forty-fifth Su 
aement No. 1Q (A/45/10), para. 166. 
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Drafting Committee was presented by it8 Chairman U/ and discussed at the 

2218th to 22218t meetings, together with the report of the Drafting Committee 

on its work at the previous session which had been introduced by the former 

Chairman of the Drafting Committee. 281 Gn the basis of those reports, 

the Commission adopted the final text of a set of 22 draft articles on the 

jurisdictional immunities of State8 and their property. In accordance with 

its Statute, the Commission submits them herewith to the .General Assembly, 

together with a recommendation (see para. 25 below). 

24. Some members raised the question of State-owned or State-operated 

aircraft engaged in commercial service as well as the question of space 

objects. The Commission, while recognising the importance of the question, 

felt that it called for more time and study. 
. B. bcommend&aon of the Co&ssj.on 

25. At its 2235th meeting, on 4 July 1991, the Commission decided, in 

conformity with article 23 of its Statute, to recommend to the General Assembly 

that it convene an qnternational conference of plenipotentiaries to examine 

the draft article8 on the jurisdictional immunities of States and their 

property and to conclude a convention on the subject. 

26. The Commission was of the view that the question of the settlement 

of dispute8 on which draft article8 were proposed by the former Special 

Rapporteur B/ could be dealt with by the above-mentioned international 

conference, if it Consider8 that a legal mechanism on the settlement of 

dispute8 should be provided in connection with the draft articles. 

C. Tribute to the Soecial RaRporteur. Mr. Motoo Onieq 

27. At its 2221st meeting, on 7 June 1991, the Commission, after adopting 

the text of the articles on jurisdictional immunities of States and their 

property, adopted the following resolution by acclamation: 

Z.21 See A/CN.4/SR.2218-2221. 

281 The report was presented at the 2183rd meeting of the Commission 
at it8 forty-second session. See A/CN.4/SR.2183. 

221 Article8 29 to 33 and the Annex dealing with the settlement 
of disputes, which were proposed by the former Special Rapporteur but 
not discussed, are reproduced in the Report of the Commission on the 
work of its forty-first session (Cff&&l Record8 of the GewA 
“-..L.. r- r~ky.3uui't.h &seiPn.iement.&p, i-6 (Ai44iiOj, para. ijiij. 
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“TbeInternationalLaw, 

” v mdooted the draft articles on jurisdictional inununities of 

States and their property, 

” is hes to express to the Special Rapporteur, Mr. Motoo Ogiso, its 

deep appreciation and warm congratulations for the outstanding 

.contribution he has made to the preparation of the draft by his tireless 

efforts and devoted work and for the results achieved in the elaboration 

of draft articles on jurisdictional immunities of States and their 

property.” 

D. Draft articles on _iuris&tionalunities of 
States and their oroperty 

28. The text of, and the commentaries to, draft articles 1 to 22, as finally 

adopted by the Commission at its forty-third session are reproduced below. 

DRAFT ARTICLES ON JURISDICTIONAL IMMUNITIES OF 
STATES AND THEIR PROPERTY 

PART I 

INTRODUCTION 

&ope of the present article& 

The present articles apply to the immunity of a State and its 
property from the jurisdiction of the courts of another State. 

(1) The purpose of the present articles is to formulate rules of 

international law on the topic of jurisdictional immunities of States and 

their property. 

(2) Article 1 indicates the subject matter to which the articles should 

apply l In any given situation in which the question of State immunity may 

arise, a few basic notions or concepts appear to be inevitable. In the first 

place, the main character of the present draft articles is “jurisdictional 

irmsunities”. The expression “jurisdictional immunities” in this context is 

used not only in relation to the right of sovereign States to exemption from 

the exercise of the power to adjudicate, normally assumed by the judiciary or 

magistrate within a legal system of the territorial State, but also in 

relation to the non-exercise of all other administrative and executive powers, 
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by whatever measures or procedures and by whatever authorities of the 

territorial State in relation to a judicial proceeding. The concept therefore 

covers the entire judicial process, from the initiation or institution of 

proceedings, service of writs, investigation, examination, trial, orders which 

can constitute provisional or interim measures, to decisions rendering various 

instances of judgements and execution of the judgements thus rendered or their 

suspension and further exemption. It should be stated further that the scope 

of the articles covers not only the question of immunities of a State from 

adjudication before the court of another State but also that of immunity of a 

State in respect of property from measures of constraint, such as attachment 

and execution in connection with a proceeding before a court of another State, 

as provided in Part IV. Secondly, the existence of two independent sovereign 

States is a prerequisite to the question of jurisdictional immunities, namely, 

a foreign State and a State of the forum. The draft articles generally refer 

to “a State” and “another State” but it has been found useful to use “forum 

State” and “State of the forum” in certain articles for the sake of clarity. 

A definition of the term “State” for the.purpose of the present articles is 

found in article 2. 

(3) The phrase “of the courts” in the present text is designed to confirm the 

understanding that the scope of the current topic is confined primarily to 

immunity from the jurisdiction “of the courts” of States. A definition of the 

term “court” is found in article 2. 

Article 2, 

Use of terms 

1. For the purposes of the present articles: 

(a) ‘court” means any organ of a State, however named, entitled to 
exercise judicial functions; 

(b) “State” means l .  

(i) the State and its various organs of government; 

(ii) constituent units of a federal State; 

(iii) political subdivisions of the State which are entitled to 
perform acts in the exercise of the sovereign authority of 
the State; 
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(iv) agencies or instrumentalities of the State and other 
entities, to the extent that they are entitled to perform 
acts in the exercise of the sovereign authority of the 
State; 

(v) representatives of the State acting in that capacity; 

(cl “commercial transaction” means: 

(i) any commercial contract or transaction for the sale of 
goods or supply of services; 

(ii) any contract for a loan or other transaction of a 
financial nature, includiug any obligation of guarantee or 
of indemnity in respect of any such loan or transaction; 

(iii) any other contract or transaction of a commercial, 
industrial, trading or professional nature, but not 
including a contract of employment of persons. 

2. In determining whether a contract or transaction is a “commercial 
transaction” under paragraph 1 (c), reference should be made primarily to 
the nature of the contract or transaction, but its purpose should also be 
taken into account if, in the practice of the State which is a party to 
it, that purpose is relevant to determining the non-commercial character 
of the contract or transaction. 

3. The provisions of paragraphs 1 and 2 regarding the use of terms in 
the present articles are without prejudice to the use of those terms or 
to the meanings which may be given to them in other international 
instruments or in the internal law of any State. 

(1) The present article combines original articles 2 and 3 provisionally 

adopted on first reading, taking into account the suggestion which was 

proposed and supported by members of the Commission as well as delegations in 

the Sixth Committee. 

(2) A definition of the term “court” was deemed necessary in connection with 

article 1. In the context of the present articles, any organ of a State 

empowered to exercise judicial functions is a court, regardless of the level 

and whatever nomenclature is used. Although the draft articles do not define 

the term “proceeding”, it should be understood that they do not cover criminal 

proceedings. 
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(3) With regard to the term “judicial functions”, it should be noted that 

such functions vary under different constitutional and legal systems. For 

this reason, the Commission decided not to include a definition of the term 

“judicial functions” in the present article. The scope of judicial functions, 

however, should be understood to cover such functions whether exercised by 

courts or by administrative organs. Judicial functions may be exercised in 

connection with a legal proceeding at different stages, prior to the 

institution or during the development of a legal proceeding, or at the final 

stage of enforcement of judgements. Such judicial functions may include 

adjudication of litigation or dispute settlement, determination of qutstions 

of law and of fact, order of interim and enforcement measures at all stages of 

legal proceedings and such other administrative and executive functions as are 

normally exercised by, or under, the judicial authorities of a State in 

connection with, in the course of, or pursuant to, a legal proceeding. 

Although judicial functions are determined by the internal organisational 

structure of each State, the term does not, for the purposes of the present 

articles, cover the administration of justice in all its aspects which, at 

least under certain legal systems, might include other functions related to 

the appointment of judges. 

(4) It should be noted also that this definition may, under different 

constitutional and legal systems , cover the exercise of the power to order or 

adopt enforcement measures (sometimes called “quasi-judicial functions”) by 

specific administrative organs of the State. 

raoh 1 (b)’ 

(5) In view of different jurisprudential approaches to the meaning of “State” 

in the context of jurisdictional immunities, it was considered useful to spell 

out the special meaning of the term for the purposes of the present articles. 

The general terms used in describing “State” should not imply that the 

provision is an open-ended formula. The term “State” should be understood in 

the light of its object and purpose, namely to identify those entities or 

persons entitled to invoke the immunity of the State where a State can claim 

immunity and also to identify certain subdivisions or instrumentalities of a 

State that are entitled to invoke immunity when performing acts in the 

exercise of sovereign authority. Accordingly, in the context of the present 
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articles, the expression “State” should be understood as comprehending all 

types or categories of entities and individuals so identified which may 

benefit from the protection of State immunity. 

waph 1 (b) (i) 

(6) The first category includes the State itself, acting in i.ts own name and 

through its various organs of government, however designated, such as the 

sovereign or head of State, the head of government, the central Government, 

various ministries and departments of government, ministerial or 

sub-ministerial departments , offices or bureaux, as well as subordinate organs 

and missions representing the State, including diplomatic missions and 

consular posts, permanent missions and delegations. The use of the expression 

“various organs of government” is intended to include all branches of 

government and is not limited to the executive branch only. 

(7) The expression “State” includes fully sovereign and independent foreign 

States, and also, by extension, entities that are sometimes not really foreign 

and at other times not fully independent or only partially sovereign. 301 

3Q/ The practice of some States appears to support the view that 
semi-sovereign States and even colonial dependencies are treated, although 
they may fall within the same constitutional grouping as the State itself, as 
foreign sovereign States. British courts, for instance, consistently declined 
jurisdiction in actions against States members of the British Commonwealth and 
semi-sovereign States dependent on the United Kingdom. Thus, the Maharajah of 
Baroda was regarded as “a sovereign prince over whom British courts have no 
jurisdiction” Esekwarofz &bid ul-Ha (1938) 
(&a& Digest . . . . 1938-l& (Lokdk), toy. 9 ;1942), iase ND. 78, p. 233). 
United States courts have adopted the same view with regard to their own 
dependencies: Boa V. Polvbu (1907) (United S ates Peuortg 
(19211, pp. 349 and 3531, wherein the territory of Hawaii was granted 

vol. 205 

sovereign immunity; and also, by virtue of the federal Constitution, with 
respect to member 8tates of the Union: PrincFDafity of -a v. tiu 
(1934) (-1 Digest . . . . 1933-1934 (London), vol. 7 (1940), case No. 61, 
p. 166; cf. G.H. Backworth, Digof Law (Washington, D.C., 
U.S. Government Printing Office, 1941). vol. II, p. 402). More recently, in 

tv Trust Co. . v. ReDublic of Pata!d (639 F. Supp. 706. U.S. 
District Court, S.D.N.Y., 10 July 1986. m Amer&an Jo& of Internatbd 
k, vol. 81, p. 220 (1987)) the court held that Palau was a “foreign State” 
for purposes of the United States Foreign Sovereign Immunities Act based on 
the de facto degree of sovereignty exercised by Palau, even though the Compact 
of Free Association had not been ratified and the termination of the 
United Nations Trusteeship Agreement designating Palau as a “strategic trust” 
her( en,-.+ l.aae ar~cn~m.4 )I” +e czP,...“.iC., Ir,....,.ll l7..-rL -^..“a.- L .̂.̂  -I-Al-.-l.. ..a” ..YC “Zb.. uy~*Y’c.. YJ “G-Y-A.., ““W.CII. I  LGLILLL b”UL l P l&o”= oslll.*OLL, 

upheld immunity in cases concerning semi-sovereign States and member States 
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Certainly the cloak of State immunity covers all foreign States regardless of 

their form of government, whether a kingdom, empire or republic, a federal 

union, a confederation of States or otherwise. a/ 

(8) A sovereign or a head of State , in his public capacity as a principal 

organ of a State, is also entitled to immunity to the same extent as the State 

itself, on the ground that the crown, the reigning monarch, the sovereign head 

of State or indeed a head of State may be equated with the central Government. 

(9) A State is generally represented by the Government in most, if not all of 

its international relations and transactions. Therefore a proceeding against 

the Government eo nomine is not distinguishable from a direct action against 

within the French Union: Bev of Tunis et consorts v. Ahmed-ben-fiad (1893) 
. (Dalloz, Recueil piriodique et critique de jece* 189 4 (Paris), 

part 2, p. 421); see also cases concerning the “Gouvernement cherifien”, for 
instance, urans v. Gouvernement imperial cherifien et Societe ma seillaise 

I 
de c edi t (1934) (Revue critique de d oit intwtiond (Darras) (Paris), 
~01.~30, No. 4 (October-December 1935;,.p. 795, and a note by 
Mme S. Basdevant-Bastid, pp. 796 et seq.). See also P uff 
I&d. v. Government of Kelantan and another (1924) (United Kingdom, The 
l&pmts. House of&rh Judi&&-Co!KR&!&~~ 1924, 
p. 797). See, however, Marine Steel Ltd. v. Governnenz of the Marshall 
Islands (1981) (2 NZLR. High Court of New Zealand, 29 July 1981. The American 
Journal of International LTW, vol. 77, p. 158 (1983)), where the High Court of 
New Zealand held that United Nations Trust Territories, such as the Marshall 
Islands, have not yet achieved the status of a sovereign State and, therefore, 
are not entitled to sovereign immunity. 

a/ See, for instance, Pralle v. ReD&&i.c of CzecWovakti (1950) 
(International Law Reports, 1950 (London), vol. 17 (1956), case NO. 41, 
p. 155); &tat espagnol v Canal (1951) Journa du droi intm (Clunet) 
(Paris), 79th year, No. i (January-March 1952:, p. 2205; Patterson-Mat odd 

(1923) (United SFates of 
2); peFroe 
ist &Q&u&d’ (1932) 
, case No. 87, p* 170); 

] r q (1927) A (VDiPesc. . ..* 
1925-1926 (London), vol. 3t(1929), case No. 77, p. 100); Kiug&m of IWYav VC 
ederal Suear Refining.&. (1923) (United States of America, The Fedd 

L&L&g, vol. 286 (1923), p. 188); Lpitrade Internatiw S.A. . Fe- 
ublic of Nigeria (1978) (ti., Federal Suoolement, 

%D 6262 Realt&&zpora 
vol. 465 (1;79), p* 824); . tion and 40 E 6262 Realtv Corporation v. Unlted Arab 

emirates Government (1978) (ibid., vol. 447 (1978), p* 710); Kahan 
I Federation (1951) (United Kingdom, The Law ReDOrtS. l&lg s Bench Di vision 

l2l.l. vol. II, p. 1003); Vienna v. Democratic ReDdic of the Cnngp (1968; 
t Clnnadn .--.----; The Dominion Law ReooJLs, Third series, vol. 5, p. 128). 
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the State. a/ State practice has long recognised the practical effect of a 

suit against a foreign Government as identical with a proceeding against the 

State. Z/ 

(10) Just as the State is represented by its Government, which is identified 

with it for most practical purposes, the Government is often composed of State 

organs and departments or ministries that act on its behalf. Such organs of 

State and departments of government can be , and are often constituted as, 

separate legal entities within the internal legal system of the State. 

Lacking as they do’international legal personality as a sovereign entity, they 

could nevertheless represent the State or act on behalf of the central 

Government of the State, which they in fact constitute integral parts 

thereof. Such State organs or departments of government comprise the various 

ministries of a Government, Zt/ including the armed forces, 351 the subordinate 

321 See, for example, Lakhowskv v. Swiss Federal Government and 
one de Revnier (1921) (mual Digest . . . . 1919-1922 (London), vol. 1, 

case Ni. 83, p. 122); Y. Kva . in l His Brita nit plaies tv’s Government of the 
!Jn ed Ki edom an he UnionwoF Buzma (1948) Cinnual Digest . . . . d 
volt 15 (:953), cas: No. 42 p 137) F. ie ne 

1948 (London), 
Go ernment of the Ne her- 

(1947) (Annual Digest . . . . ;94; (Lonaoni, lol.vi4, Iase No. 30, p. 83;. 

s/ Sovereign immunity has sometimes been accorded to colonial 
dependencies of foreign States on the ground that the actions in effect 
impleaded the foreign Governments, States being identifiable with their 
Governments. II See, for instance, The “Martin Behwn Co. z t 
Nether-s East Indies Go ernment (1947) (Annual Digest . . . . 1947 (London), 
vol. 14 (1951), case No. 2);, p. 75); Ya evn ngen . Netherlands Indieg 

li4: (Linden): vol. 15 (1953), Covernmeat (1948) (8nnual. 
case No. 43, p. 138). 

X/ See, for instance, B&&.$&e v. The Postmaster Gene al (1905) 
I (United Kingdom, The warts. Kinn 8 Be rich Division. 1906,rvol. 1, p. 178); 

v. Egy&@ Govmt and Britm (1947) (-at .:.. 
m (London), vol. 14 (1951). case No. 28, pa 78); Triandafilouis 
p&l& (1942) (-1 of International (Washington, D.C.), 
vol. 39, No. 2 (April 1945), p. 345); tiscik v. Britishtrv of WB~: 
&angp~& (1943) (AND& Digest . . . . 1943-1945 (London), vol. 12 (1949). 
case No. 22, p. 87); and Turkish Purchases Commission case (1920) (Annual. 

t . . . . 1919-1922 (London), vol. 1 (1932), case No. 77, p. 114). 

351 See, for example, the opinion of Chief Justice Marshall in m 
(1812) (W. Cranch, Reoorts of Casmd and 

. f the United States , 3rd ed. (New York, Banks 
Law Publishing, 1911), vol. VII, pp. 135-137). See also various Status of 
Forces Agreements and Foreign Visiting Forces Acts. 
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divisions or departments within each ministry , such as embassies, 341 special 

missions x/ and consular posts 381 and offices , commissions, or councils 39/ 

which need not form part of any ministry but are themselves autonomous State 

organs answerable to the central Government or to one of :!ts departments, or 

administered by the central Government. Other principal organs of the State 

such as the legislature and the judiciary of a foreign State would be equally 

identifiable with the State itself if an action were or could be instituted 

against them in respect of their public or official acts. 

-aoh 1 (b) (ii) 

(11) The second category covers the constituent units of a federal State. 

Constituent units of a federal State are regarded as a State for purposes of 

the present draft articles. No special provision for federal States appeared 

in the text of original article 3, paragraph 1 , containing the definition of 

“State” as provisionally adopted on first reading. The Commission, taking 

into account the views expressed by some members of the Commission as well as 

Governments, agreed to introduce this provision on second reading. In some 

federal systems, constituent units are distinguishable from the political 

subdivisions referred to in paragraph 1 (b) (iii) in the sense that these 

units are, for historical or other reasons , to be accorded the same 

immunities as those of the State, without the additional requirement that 

24/ Embassies are subsidiary organs of the State, being part of the 
Ministry of Foreign Affairs or the Foreign Office of the sending State. Their 
statue is governed by the 1961 Vienna Convention on Diplomatic Relations. 

Z/ Special missions are also covered by State immunity ae contained in 
the 1969 Convention on Special Missions. See also the 1975 Vienna Convention 
on the Representation of States in their Relations with International 
Organisations of a Universal Character. 

Z!8/ See the 1963 Vienna Convention on Consular Relations. 

2!2/ See, for example, U i- (1927) 
(United Kingdom, The Law Reports. King’s ienchvDivisipn, 1927, vol. II, 
p. 517); $&&am and others His Majestv’s Commissioners of Public Works and 
Builti (1901) (ibid., 19:;. vol. II, p. 781); Soci6t6 Viajee v. Office 
na ional du totime em (1936) (DI)inest . . . . 1935-1937 (London), 
vo:. 8 (19411, case No. 87, p. 227); Telkes v. Un Nathal Museum , 
NC. 11 fio1.3\ (4nn..ai ni-.-b 10 ,.,- ,a,.‘) /T...-A--\ \-‘--I 6 W-Y , . . . &,~L-L,-v~ \uur,uv,s,, vtl. 10 ,rnr.r\ \L7*J,, 
case No. 169, p. 576). 
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they perform acts in the exercise of the sovereign authority of the State. 

Paragraph 1 (b) (ii) was introduced with this particular situation in mind. 

However, State practice has not been uniform on this question. 4&),4/ In some 

!a/ See, for example, Sullivan v. State of Sao PauLn (1941) (Annual 
Q&A.... 1941-1942 (London), vol. 10 (1945), case No. 50, p. 178), where 
the United States State Department had recognized the claim of immunity. In 
that case, Judge Clark suggested that immunity could be grounded on the 
analogy with member States within the United States; Judge Learned Hand 
expressed his doubts’whether every political subdivision of a foreign State 
was immune which exercised substantial governmental power. See also Yale Law 
Journal (New Haven, Conn.), vol. 50, No. 6 (April 1941). pp. 1088 et seq.; 
Cornell Law Ouarterlv Review (Ithaca, N.Y.), vol. 26 (1940-1941), pp. 720 
et seq.; Harvard Law Review (Cambridge, Mass.), vol. LV, No. 1 (November 1941). 
p. 149; Michigan Law Review (Ann Arbor, Mich.), vol. 40, No. 6 (April 1942), 
pp. 911 et seq.; Southern California Law Review (Los Angeles, Calif.), vol. 15 
(1941-1942), p. 258. This was the most commented case of that time. See also 
Bans v. Louisiana (1890) (United States Reports, vol. 134 (1910), p.1; 
South DakotaY-No&tCarolina (1904) (ibid., vol. 192 (1911), p. 286; 
United States v. North Carolb (1890) (ibid., vol. 136 (1910), p. 211; 
EhQ&..-.Island v. M-s&t6 (1846) (B.C. Howard, Eeoorts of Casss. .Auued zs.nd 
&jmf the United States, 2nd ed., vol. IV (1909). 
p. 591); and cases cited above in notes 30 and 32. 

See, however, the practice of France, for example, in Etat de ma vc 
. (1932) (Dalloz, Recue 1 p eriodiaue 

1933 (Paris), part 1,‘~. 196). 
et critiaue de 

The Court said: 

“Whereas this rule [of incompetence] is to be applied only when invoked 
by an entity which shows itself to have a personality of its own in its 
relations with other countries, considered from the point of view of 
public international law; whereas such is not the case of the State of 
Cearh,, which, according to the provisions of the Brazilian Constitution 
legitimately relied upon by the lower courts, and whatever its internal 
status in the sovereign confederation of the United States of Brazil of 
which it is a part, being deprived of diplomatic repree.*?titation abroad, 
does not enjoy from the point of view of international political 
relation6 a personality of its own . ..” (ibid., p. 197). 

See also Dunonv,StaLe_of (1948) (-es 
(London), vol. 15, :;;;13.(44. 

, . . . 1948 
p. 140). I 

Sao Paulo du Bresil 
For Italy, see &~!i.$i~v;~E;;t~~ 

Be ue de droit internatuve 6 
(Darras) (iari.), vol. VI (1910), p. 527). where Sao Paulo 

was held amenable to Italian jurisdiction in respect of a contract to promote 
immigration to Brazil. For Belgium, see Feldman v, Etat de Bahia (1907) 
(micrisie belgs. 1908 (Brussels), vol. II, p. 55 or wt to The 
American Journal of International Lsw (Washington, D.C.), vol. 26, No. 3 
(July 1932), p. 484), where Bahia was denied immunity although under the 
Brazilian Constitution it was regarded as a sovereign State. See also the 
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other federal systems they are not distinguishable from political 

subdivisions, as they are accorded the jurisdictional immunities of the 

federal State only to the extent that they perform acts in the exercise of 

“sovereign authority”. This uncertain status of constituent units of 3 State 

is preserved by the European Convention on State Immunity, 1972. al 

Therefore, it depends upon the constitutional practice or historical 

background of a particular federal State whether its constituent units are 

treated as a State under this paragraph or under paragraph 1 (b) (iii) below. 
. 

wh 1 (b) (hi1 
(12) The third category covers subdivisions of a State which are entitled, 

under internal law, to perform acts in the exercise of the sovereign authority 

of the State. The corresponding term for “sovereign authority” used in the 

French text is “premgatives de la puissance publique”. The Commission 

discussed at length whether in the English text “sovereign authority” or 

“governmental authority” should be used and has come to the conclusion that 

“sovereign authority” seems to be, in this case, the nearest equivalent to 

case’ in the United States, &line v. Comision R&ora de1 Mercadp 
d&.Heneauen (1918) (Hackworth, op. cit., vol. II, pp. 402-403). where Yucatan, 
a member State of the United States of Mexico’ was held amenable to the 
jurisdiction of the United States courts; and in Australia, Conaon ealth of 
Asia v. New Sou h Wale& (1923) (Annual Digest . . . . 1923-1924 rlondon), 
vol. 2 (1933), case,ko. 67, p. 161). The Court said: 

“The appellation ‘sovereign State’ as applied to the construction of 
the Commonwealth Constitution is entirely out of place, and worse than 
unmeaning “. 

411 See Council of Europe, Eurooean Convention on State Inunun v and 
499-m, mean Treatv SeriM, No. 74 (Strasbourg, 19;:). The 
Convention came into force on Ll June 1976 between Austria, Belgium and Cyprus 
and has since been ratified by the United Kingdom, Switzerland and the 
Netherlands, Luxembourg and Germany. Article 28, paragraph 1, confirms 
non-enjoyment of immunity by the constituent states of a federal State, but 
paragraph 2 permits the federal State to make a declaration that its 
constituent states may invoke the provisions of the Convention. The Protocol 
came into effect on 22 May 1985 between Austria, Belgium, Cyprus, the 
Netherlands and Switzerland, and has since been ratified by Luxembourg. The 
European Tribunal in matters of State immunity was established on 28 May 1985 
pursuant to the Protocol. 
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“prerogatives de la puissance publique”. Q/ Some members, on the other hand, 

expressed the view that the term “sovereign authority” was normally associated 

with the international personality of the State, in accordance with 

international law, which was not the subject of the paragraph. Consequently 

it was held that “governmental authority” was a better English translation of 

the French expression “la puissance publique”. Autonomous regions of a State 

which are entitled, under internal law, to perform acts in the exercise of 

sovereign authority may also invoke sovereign immunity under this category. 

(13) Whatever the status of a subdivision of a State, there is nothing to 

preclude the possibility of such entities being constituted or authorized 

under internal law to act as organs of the central Government or as State 

agencies performing sovereign acts of the foreign State. &J/ It is not 

difficult to envisage circumstances in which such subdivisions may in fact be 

exercising sovereign authority assigned to them by the State. There are cases 

421 The view was expressed by some members that the expression 
“prerogatives de la puissance publique de 1’Etat” in the French text, and the 
expression ‘sovereign authority of the State’ in the English text, were not 
equivalent in meaning and could lead to different interpretations. The French 
expression appears to be intended to refer to public institutions and to 
distinguish them from private institutions. Thus not all types of 
“prCrogative6 de la puissance publique” are related to the sovereignty of a 
State, and the view of those members was that the expression ‘sovereign 
authority of the State” in the English text was too restrictive. In this 
connection, it was noted that the term “government” or “government authority” 
was used in Part I of the draft articles on State responsibility on which the 
Commission had taken the view that the term was the correct translation of 
“prCrogative de la puissance publique” in the French text of the draft 
articles. It was suggested, therefore, that the term should be interpreted as 
“government authority’*, or “State authority”, which is the term in fact used 
in the Russian text of the present draft article. 

k;zl This possibility was pointed out by Pillet, commenting on a French 
case denying immunity. YjJJ.e de Geneve v,J&gsorts de Civry (1894) (Sirey, 
BecueilnCneral_des lois et des arr9ts. 1894, (Paris), part 1, pp. 225 
am.)’ See also -se et Maber v, Banque d’Eeuagge (1937) (ibid., 1938, 
part 2, p. 17), where the Court of Appeal of Poitiers envisaged the same 
possibility; Rousseau, in his note (ibid., pp. 17-23)’ thought that provincial 
autonomies such as the Basque Government might at the same time be “an 
executive organ of a decentralized administrative unit”. Compare the English 
Court of Appeal in w v. Pakrs an Feder a-t&Q (1951) (see note 31 above). 
See also RHuttinnerv.-~~~~--~k~~~-l;P._nt_al l 

(N_llI) +I~l,Rl glm+fxt_ i... __ 1017-107/n (1 r....l,.r\ \ -.,z>d*z \‘“..““..I , vol. 7 ..a.-- MI. LC I ( CUDS I.“. “J, 
pp. 172-173), and the cases cited in note 33 above. 
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where, dictated by expediency, the courts have refrained from entertaining 

suits against such autonomous entities, holding them to be an integral part of 

the foreign Government. &/ 

(14) The fourth category embraces the agencies or instrumentalities of the 

State and other entities, including private entities, but only to the extent 

that they are entitled to perform acts in the exercise of”‘pr&ogative de la 

puissance publique”. Beyond or outside the sphere of acts performed by them 

in the exercise of the sovereign authority of the State, they do not enjoy any 

jurisdictional immunity. Thus, in the case of an agency or instrumentality or 

other entity which is entitled to perform acts in the exercise of sovereign 

authority a6 well as acts of a private nature, immunity may be invoked only in 

respect of the acts performed in the exercise of sovereign authority. 

(15) The reference to “other entities” has been added on second reading and is 

intended to cover non-governmental entities when in exceptional cases endowed 

with governmental authority. It takes into account the practice which was 

resorted to relatively often after the Second World War and still, to some 

extent, in recent times, in which a State entrusts a private entity with 

certain governmental authority to perform acts in the exercise of the 

sovereign authority of the State. Examples may be found in the practice of 

certain commercial banks which are entrusted by a Government to deal also with 

import and export licensing which is exclusively within governmental powers. 

Therefore, when priyate entities perform such governmental functions, to that 

extent, they should be considered a “State” for the purposes of the present 

articles. One member, however, expressed doubts as to whether the examples 

cited were common enough to warrant the inclusion of the reference. Another 

!&I In Vaa v. Netbx.Amds Indies Govern& (1948) (see 
note 33 above), the Supreme Court of Queensland (Australia) granted immunity 
to the Netherlands Indies Government. Judge Philip said: 

“In my view, an action cannot be brought in our courts against a 
part of a foreign sovereign State. Where a foreign sovereign State sets 
up as an organ of its Government a governmental control of part of its 
territory which it creates into a legal entity, it seems to me that that 
legal entity cannot be sued here’ because that would mean that the 
authority and territory of a foreign sovereign would be subjected in the 
,,l+im~,~ r,a.,.1+ +n +$.a :..r:.YA:,.l-:-n -..A r"-r..C:--r -c .L1- --..-I. I' Y--A......-b &-..-A- b" C..S JUC &Y"*L..A".‘ . ..I‘" Ci*.G~UL*"I‘ "I CLllD CVULL. 

(op. cit., p. 140). 
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member noted that in the present context the term “prerogative de la puissance 

publique” clearly mean6 “government authority”. 45/ The concept of “ageucies 

or instrumentalities of the State or other entities*’ could theoretically 

include State enterprise6 or other entities established by the State 

performing commercial transactions. For the purpose of the present articles, 

however, such State enterprises or other entities are presumed not to be 

entitled to perform governmental functions, and accordingly, a6 a rule, are 

not entitled to invoke immunity from jUri6diCtiOn of the courts of auother 

State (see art. 10, para. 3). 

(16) There is in practice no hard-and-fast line to be drawn between 

agencies or instrumentalities of a State and department6 of government. 

The expression “agencies or instrumentalities” &/ indicate6 the 

interchangeability of the two terms. 4.77 Proceeding6 against an agency of a 

!&I See also, note 41 above. 

461 See, for example, the United States of America Foreign Sovereign 
LIliIIunitieS Act of 1976 (United States Code. 
chap. 97 (text reproduced in United Nations, 
illUllllnitie6 of State6 and their prooerty (United Nations publication, Sales 
No. E/F.81.V.10, hereafter cited as Mate- on jUri6diCtiOti 
iQuuULt.iM . ..I. pp* 55 &.B!Q.)) , which, in sect. 1603 (b), define6 “agency 
or instrumentality of a foreign State” as an entity “(1) which is a separate 
legal person, (2) which is an organ of a foreign State or political division 
thereof, or a majority of whose share6 or other ownership interest is owned by 
a foreign State or political subdivision thereof , and (3) which ie neither a 
citizen or a State of the United States as defined in section 1332 (c) and (d) 
of this title nor created under the laws of any third country.” 

!dl See, for example, Kreli;ina 
(&zl Dae_t,.... 1949 (London), vzi. 

The Tw (1949) 
16 (1955), case No. 37, p. 129); 

compare -a v. U- (1924) 
(AnnualDines t l . . . 1923-1924 (London), vol. 2 (1933). case No. 73, p. 138), 
and Kaccue S.R.L. . Servicio Na&m& de1 Trig.o (1956) (United Kingdom, 

1957, vol. 1, p. 438). in which 
Lord Justice Jenkins observed: 

“Whether a particular ministry or department or instrument, call it 
what you will, is to be a corporate body or an unincorporated body seems 
to me to be purely a matter of governmental machinery.” (ibid., p. 466) 
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foreign Government B./ or an instrumentality of a foreign SLate, whether or 

not incorpcrated as a separate entity, could be considered to be a proceeding 

against the foreign State, particularly when the cause of action relates to 

the activities conducted by the agency or instrumentality of a State in the 

exercise of sovereign authority of that State. &/ 

ParagraDh 1 (b) (v) 

(17) The fifth and last categcry of beneficiaries of State immunity encompasses 

all the natural persons who are authorised to represent the State in all its 

manifestations, as comprehended in the first four categories mentioned in 

paragraphs 1 (b) (i) to (iv). Thus, sovereigns and heads of State in their 

public capacity would be included under this category as well as in the first 

category, being in the broader sense organs of the Government of the State. 

Other representatives include heads of Government, heads of ministerial 

departments, ambassadors, heads of mission, diplomatic agents and consular 

481 For a different view, see the opinions of Lord Justices Cohen and 
Tucker in baiina v. The To (1949) (see note 47 above), and in 
Baccus S.R.L. v. Servyg (1956) (see note 47 above), where 
Lord Justice Parker said: 

“I see no ground for thinking that the mere constitution of a body 
as a legal personality with the right to make contracts and to sue and be 
sued is wholly inconsistent with it remaining and being a department of 
State.” (op. cit., p. 472) 

See also Emernencv Fleet Co Dora ion. Uni ed Stat-u Board , Western 
Union Telenranh Comnany (19&) &ted St:tes Report&, vol. 275 (19&), 
p. 415): 

“Instrumentalities like the national banks or the federal reserve 
banks, in which there are private interests , are not departments of the 
Government. They are private corporations in whici. the Government has an 
interest.” (ibid., pp. 425-426) 

See, however, the certificate of the United States Ambassador regarding the m, status of the U.S. Shipping Board in the case -ia Mercant 1 Araen a i tin 
(1924) (cited in note 47 above). 

491 See Dollfue Mien et Cie v. Bank of Enslan_B (1950) and United States 
of America and ReDublic of France V. lfus Mies et Cie and Bank of EM - 
Gold Bars case (1952) 16 (1955), case 
No. 36, p. 103); and co -intbrees&g 
des tabacs de Turquia (1930) (Annual Digest . . . . 1929-1930 (London), vol. 5 I_ ^^_. 
~LYI)~), case No. 79, p. i23j. 
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officers, in their representative capacity. 5Q/ The reference at the end of 

paragraph 1 (b) (v) to “in that capacity” is intended to clarify that such 

immunities are accorded to their representative capacity “xatione materiae”. 

(18) It is to be observed that, in actual practice, proceedings may be 

instituted, not only against the government departments or offices concerned, 

but also against their directors or permanent representatives i:r their 

official capacities. s/ Actions against such representatives or agents of a 

foreign Government in respect of their official acts are essentially 

proceedings against the State they represent. The foreign State, acting 

through its representatives, is immune ratione materi=. Such immunities 

characterised as ratione matcrim are accorded for the benefit of the State 

and are not in any way affected by the change or termination of the official 

functions of the representatives concerned. Thus, no action will be 

successfully brought against a former representative of a foreign State in 

respect of an act performed by hill1 in his official capacity. State immunity 

survives the termination of the mission or the off ice of the representative 

concerned. This is so because the immunity in question not only belongs to 

the State, but is also based on the sovereign nature or official character of 

the activities, beinG immunity ratione materiae. z/ 

XV The fact that the immunities enjoyed by representatives of 
government, whatever their specialised qualifications, diplomatic or consular 
or otherwise, are in the ultimate analysis State immunities has never been 
doubted. Rather, it has been unduly overlooked. Recently, however, evidence 
of their connection is reflecLed in some of the replies and information 
furnished by Governments. The Jamaican legislation and the Moroccan decision 
on diplomatic immunities and Mauritian law on consular immunities are 
outstanding reminders of the closeness of identities between State immunities 
and other types of immunities traceable to the State. 

5b/ See, for example, Thai-Eurooe T&oca Service v. Government of 
an. Min at-d Apricul ure. Directorate of A&cultural 

Supoliea (197:) &,&y Law Repom, vii. 1, p. 1485). 

521 Immunities ratione materiae may outlive the tenure of office of the 
representatives of a foreign State. They are nevertheless subject to the 
qualifications and exceptions to which State immunities are ordinarily subject 
in the practice of States. See, for instance, mrlo d’Ausw %-J!QLI 
(1921) (AI,lWal _ Digest . . . . 1919-1922 (London), vol. 1 (19321, case No. 90, 
p. 136) and La Mercant’le . esno de G ecia (1955) (Intern- La 
Rewtts. (London): vo’;. t2 (195S)+rp. 2401, where the contract c~ucluded 
by the Greek Ambassador for the delivery of raw materials was imputable to the 
State, and subject to the local jurisdiction. 
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(19) Of all the immunities enjoyed by representatives of Government and State 

agents, two types of beneficiaries of State immunities deserve special 

attention, namely, the immuni.ties of personal sovereigns and those of 

ambassadors and diplomatic agents. ti/ Apart from immunities ratione materiae 

by reason of the activities or the official functions of representatives, 

personal sovereigns and ambassadors are entitled, to some extent in their own 

right, to immunities ratione oersoa in respect of their .persons or 

activities that are personal to them and unconnected with official functions. 

The immunities ratione personae, unlike immunities ratione materiae which 

continue to survive after the termination of the official functions, will no 

longer be operative once the public offices are vacated or terminated. All 

activities of the sovereigns and ambassadors which do not relate to their 

official functions are subject to review by the local jurisdiction, once the 

sovereigns or ambassadors have relinquished their posts. 21 Indeed, even 

such immunities inure not to the personal benefit of sovereigns and 

ambassadors but to the benefit of the States they represent, to enable them to 

fulfil their representative functions or.for the effective performance of 

5.31 Historically speaking, immunities of sovereigns and ambassadors 
developed even prior to State immunities. They are in State practice 
regulated by different sets of principles of international law. The view has 
been expressed that, in strict theory, all jurisdictional immunities are 
traceable to the bas’ic norm of State sovereignty. See S. Sucharitkul, EL&g 

ities -TradinP. La *, w (London, Stevens, 
19591, chaps. 1 and 2; E. Suy, “Les bheficiaires de l’immunitk de l’Etat”, I t ,,,,,,un te d tion et d’execution des Eta- Actes du colloque conjoint 
des 30 et 31 janvier 1969 des Centres de droit in&national (Brussels, 
Editions de 1’Institut de sociologic, 1971). pp. 257 et seq. 

541 Thus in Zhe Emnire v. Chw and 0 hera (1921) (-13 . . . , 
1919-1922 (London), vol. 1, case No. 205, p: 2881, the Supreme Court if Japan 
confirmed the conviction of former employees of the Chinese legation in 
respect of offences committed during their employment as attendants there, but 
unconnected with their official duties. See also LCon v. Diaz (1892) (Journal 
du droit intev (Clunet) (Paris), vol. 19, p. 11371, concerning a 
former Minister of Uruguay in France, and Lauerdrix et Penquer . Kouzouooff 
et Belin (1926) (ibid., vol. 53 (January-February 1926), pp. 64165), where an 
ex-secretary of the United States Embassy was ordered to pay an indemnity for 
injury in a car accident. 
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their official duties. II/ This proposition is further reflected, in the case 

of diplomatic agents, in the rule that diplomatic immunities can only be 

waived by an authorized representative of the sending State and with proper 

governmental authorisation. Ih/ 

Paranraoh 1 (c) 

(20) ‘The expression “commercial transaction” calls for a definition in order 

to list the type6 of contracts or transactions which are intended to fall 

within its scope. The term “commercial contract”, which was adopted on first 

reading for the original draft article 2, paragraph 1, subparagraph (b), was 

B/ See, for example, the judgement of the Court of Geneva in the 
case Y. . . . et Dicker v. D . . . (1927) (ibid., vol. 54 (January-February 1927, 
p. 1179), where an action by a mother and newly born child was allowed to 
proceed against an ex-diplomat. Commenting on the decision Niiel-Henry Said: 

II . . . the real basis of immunity is the necessity of the function. 
Consequently, the- principle is that the diplomat is covered by immunity 
only when he is fulfilling his functions . . . . When he has relinquished 
hi6 post, he can be Sued, except in connection with acts performed by him 
in the fulfilment of his functions; moreover, it is not so much the 
immunity of the diplomat that is involved as the immunity of the 
Government which he represents.” (ibid., p. 1184) 

See also M. Brandon, “Report on diplomatic immunity by an Interdepartmental 
Committee on State immunities”, International and Camp arrative 
(London), vol. 1 (July 19521, p. 358; P. Fiore, Zrattato di dirittQ 
intetllazionale &&L&Q, 3rd ed. rev. (Turin, Unione tipografico-editrice, 
1887-18911, p. 331, para. 491. 

561 See, for instance, Pessus v. Ricqly (1907) (m du droit 
1 privb (Clunet) (Paris), vol. 34 (19071, p. 10861, where the 

Court said: 

‘I... since the immunity of diplomatic agents is not personal to 
them, but is an attribute and a guarantee of the State they represent . . . 
the agent cannot waive hi6 immunity, especially when he cannot produce in 
support of a waiver of immunity any permission to do so issued by his 
Government .I’ 

See aleo &&&g&ach et ;:;o;;; ~~~~icpy (1906) (ibid., p. 111); Cottenet et 
vol. 36 (19091, p. 150); the m case 

vol. 80 (19531, p. 88;;; , I . and Procu eur general ores la Cour de 
v. 8.E. le Docteur France-FranpQ (1954)r(ibid ., vol. 81, No. 1 

(19541, p. 786). See also the provisions of the 1961 Vienna Convention on 
DiplomaHr. Rdnt&w~6, 
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replaced by the term “commercial transaction” in response to the preference 

for that change expressed by some members of the Commission and some 

delegations in the Sixth Committee. 5z/ As will be discussed below, the term 

“transaction” is generally understood to have a wider meaning than the term 

“contract”, including non-contractual activities such as business 

negotiations. The term “transaction” presents, however, some difficulties of 

translation into other official languages , owing to the ex’istence of different 

terminologies in use in different legal systems. It is to be observed that 

“commercial transaction”, as referred to in paragraph 2 (a) of article 10, 

namely, transactions between States and those on a government-to-government 

basis, are excluded from the application of paragraph 1 of that article. For 

such transactions, State immunity subsists and continues to apply. Some 

members considered that the use of the term “commercial” in the definition 

should be avoided as being tautological and circular. The Commission 

considered this question in some detail on second reading and sought an 

alternative wording which would eliminate the term “commercial” at least in 

paragraphs 1 (c) (i) and (iii), but was unable to find an appropriate 

formulation. In the view of one member, profit-making was the most important 

criterion for the determination of the commercial character of a contract or 

transaction, and should have been incorporated in the definition of 

“commercial transaction”. 

(21) For the purpose8 of the draft articles, the expression “commercial 

transaction” covers three categories of transactions. In the first place, it 

covers all kinds of commercial contracts or transactions for the sale of goods 

or supply of services. 

(22) Secondly, the expression “commercial transaction” also covers iflter alla 

a contract for a loan or other transaction of a financial nature, such as 

commercial loans or credits or bonds floated in the money market of another 

State. A State is often required not only to raise a loan in its own name, 

iv/ The term “connaercial transaction” is in fact used in several 
national legislations, See, for example, United Kingdom State Immunity Act of 
1978 (sect. 3 (3)); Singapore State Immunity Act of 1979 (sect. 5 (3)); 
Pakistan State Immunity Ordinance of 1981 (sect. 5 (3)); South Africa Foreign 
States Immunities Act of 1981 (sect. 4 (3)); Australia Foreign States 
Immunities Act of 1985 (sect. 11 (3)). 

- 28 - 



but sometimes also to provide a guarantee or surety for one of its national 

enterprises in regard to a purchase, say, of civil or commercial aircraft, 

which is in turn financed by foreign banks or a consortium of financial 

institutions. Such an undertaking may be given by a State in the form of a 

contract of guarantee embodying an obligation of guarantee for the repayment 

or settlement of the loan taken by one of its enterprises and to make payment 

in the event of default by the co-contractor, or an obligation of indemnity to 

be paid for the loss incurred by a party to the principal contract for a loan 

or a transaction 0f.a financial nature. The difference between an obligation 

of guarantee and one of indemnity may consist in the relative directness or 

readiness of available remedies in relation to non-performance or 

non-fulfilment of contractual obligations by one of the original parties to 

the principal contract. An obligation of indemnity could also be described in 

terms of willingness or readiness to reimburse one of the original parties for 

the expense or losses incurred as a result of the failure of another party to 

honour its contractual commitments with or without consequential right of 

subrogation. The Commission reworded the text of subparagraph (ii) slightly 

on second reading to take account of the fact that an obligation of guarantee 

could exist not only in the case of a loan, but also in other agreements of a 

financial nature. The same thing applies to indemnity as well. The 

Commission therefore combined the reference to the obligation of guarantee and 

that to the obligation of indemnity so that they apply both to the contracts 

for a loan and to other agreements of a financial nature. 

(23) Thirdly, the expression “commercial transaction” also covers other types 

of contracts or transactions of a commercial, industrial, trading or 

professional nature, thus taking in a wide variety of fields of State 

activities, especially manufacturing, and possibly investment, as well as 

other transactions. “Contracts of employment” are excluded from this 

definition since they form the subject of a separate rule, as will emerge from 

the examination of draft article 11. 

(24) &ample6 of the various types of transactions categorized as commercial 

transactions are abundant, as illustrated in the commentary to article 10. 

(25) In order to provide guidance for determining whether a contract or 

transaction is s “coe~~~erc&I transaction” under paragraph I (c)+ two tests are 

suggested to be applied successively. In the first place, reference should be 
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made primarily to the nature of the contract or transaction. If it is 

established that it is non-commercial or governmental in nature, there would 

be no necessity to enquire further a8 to its purpose. 

(26) However, if after the application of the “nature” test, the contract or 

transaction appears to be commercial , then it is open to the defendant State 

to contest this finding by reference to the purpose of the contract or 

transaction if in its practice, that purpose is relevant to determining the 

non-commercial character of the contract or transaction. This two-pronged 

approach, which provides for the consideration not only of the nature, but in 

some instances also of the purpose of the contract or transaction, is designed 

to provide an adequate safeguard and protection for developing countries, 

especially in their endeavours to promote national economic development. 

Defendant States should be given an opportunity to prove that, in their 

practice, a given contract or transaction should be treated as non-commercial 

because its purpose is clearly public and supported by raison d’Etat, such as 

the procurement of food supplies to feed a population, relieve a famine 

situation or revitalise a vulnerable area, or supply medicaments to combat a 

spreading epidemic, provided that it is the practice of that State to conclude 

such contracts or transactions for such public ends. It should be noted 

however that it is the competent court , and not the defendant State, which 

determines in each case the commercial or non-commercial character of a 

contract or transaction taking into account the practice of the defendant 

States. Some delegations in the Sixth Committee as well as members of the 

Commission stated that they would have preferred to exclude the reference to 

the purpose test which, in their view, was liable to subjective interpretation. 

(27) Controversies have loomed large in the practice of States, as can be seen 

from the survey of State pract’ :e contained in the commentary to 

article 10. s/ Paragraph 2 of article 2 is aimed at reducing unnecessary 

581 See the commentary to article 10 below, parae. 13-18. In a recent 
decision, a United States court held that the commercial or non-commercial 
character of a contract must be determined on the basis of the essential 
character of the agreement and not on the basis of auxiliary terms that are 
designed to facilitate the performance of the contract. See tit&al 

Y.&J. 811 F.2d, p. 1543. U.S. Court of 
Appeals, D.C. Cir., 17 February 1987. The Ameriwm 
La_, vol. 81, p, 952 (1987). 
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controversies arising from the application of a single test, such as the 

nature of the contract or transaction, which is initially a useful test, but 

not by any means a conclusive one in all cases. This provision is therefore 

designed to provide a supplementary standard for determining, in certain 

cases, whether a particular contract or transaction is “commercial” or 

*#non-commercial”. The “purpose” test should not therefore be disregarded 

totally. B/ A balanced approach is thus ensured by the possibility of 

reference, as appropriate, to the criterion of the purpose, as well as that of 

the nature, of the contract or transaction. hp/ 

fi/ For example, in the “Parlement belgs” case (1879) (United Kingdom, 
The Law Reports. Probate Division 1879, vol. IV, p. 129), 
Sir Robert Phillimore, after revi:wing English and American cases, considered 
the Parleme t be&e itself as being neither a ship of war nor a vessel of 
pleasure an: thus not entitled to immunity. This decision was reversed by the 
Court of Appeal (1880) (ibid., 1880, vol. V, p. 197; see Lord Justice Brett 
(ibid., p. 203). See also Gouvemement esgagnol v, C-W (1849) (Dalloz, 
Recueil p&iod&ue et critique de jurisnrt&nce. 1849 (Paris), part 1, p* 9), 
concerning the purchase of boots by the Spanish Government for the Spanish 
army. Cf. Wiew v. Minis&e de 1’Afehanistm (1933) (Annual Di 
&ports of Public Intern La Cases (1933-1934) (London), vol?%%!O), 
case No. 66, pp. 174-175), concemyng a contract for the purchase of arms; and 
various loan cases, such as the Moroccan Loan, kauranssrz 
~ (1934) (Sirey, Recuewral dee arrets. 19% 
(Paris), part 1, p. 103). 

I , 

See also meur v. Kruef! (1898) (United Kingdom, 
3 he La Reoorts. Chancerv Di isi~~, vol. IX (1978), p. 351); Trendtex Tz&ing W 

Ltd. . The Cen 
m77, VD:. 

tzal Ban k of NW (1977) (The La W 
I, p. 881), concerning an order for cement for the 

construction of barracks in Nigeria. Cf. mim . Sta e of Viet Nam 
(1961) (Revue &&ale de droit intu L&&v(Paris~, vol. 66 (1962). 
p. 654; reproduced in United Nations, Materials on Jurisdictional 
Wies ..*, p. 257), a case concerning a contract for the purchase of 
cigarettes for the Vietnamese national army. Other cases relevant in the 

, present context include: wn Delta Rice MU6 Co. v. Corn-la Gand 
de Abasteci- v wortes de M&.&d (1943) (VDinest , ..& 
1943-1945 (LOndDn), vol. 12 (1949), case No. 27, pp. 103-104), cited by I S. Sucharitkul, Recueil_das course de 1 Acdemie de droit intern&&&&& 
La_Have, 1976-I. vol. 149 (Leiden, Sijthoff, 1977), p* 138; Kt~am 
Travel u., (1982) (133 D.L.R. (3d), p. 632. Ontario High Court. CaDsdian 

book of Internatid Law, vol. XXI, p. 376. (1983)); X Kmpi e of , , c 
(am des Bundesverfassungsgericht) (Tiibinge:;), vol. 16 ;1964), 
p. 27; English trans. in United Nations, Mat_erials on Juraicdictioual 
m-9 PP~ 282 eteea.). 

641 This is of crucial significance in view of the emerging trend in the 
judicial practice and legislation of some States. See the commentary to 
article 10 below, paras. 13-17. 
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(28) What is said above applies equally to a contract for the sale of goods or 

the supply of services or to other types of commercial transections as defined 

in article 2, paragraph 1 (c). For instance, a contract of loan to make such 

a purchase or a contract of guarantee for such a loan could be non-commercial 

in character, having regard ultimately also to the public purpose for which 

the contract of purchase was concluded. For example, a contract of guarantee 

for a loan to purchase food supplies to relieve famine would usually be 

non-commercial in character because of its presumably public purpose. 

Pamaph..J 

(29) Paragraph 3 is designed to confine the use of terms in paragraphs 1 

and 2, namely “court”, “State” and *‘commercial transaction”, to the context of 

jurisdictional immunities of States and their property. Clearly, these terms 

may have different meanings in other international instruments, such as 

multilateral conventions or bilateral agreements , or in the internal law of 

any State in respect of other legal relationships. It is thus a signal to 

States which ratify or accede or adhere to the present articles, that they may 

do so without having to amend their internal law regarding other matters, 

because the three terms used have been given specific meaning in the current 

context only. These definitions are without prejudice to other meanings 

already given or to be given to these terms in the internal law of States or 

in international instruments. It should be observed nevertheless that for the 

States parties to the present articles, the meanings ascribed to those terms 

by article 2, paragraphs 1 and 2, would have to be followed in all questions 

relating to jurisdictional immunities of States and their property under the 

present articles. 

(30) Although paragraph 3 confines itself to the terms defined in paragraphs 1 

and 2, it applies also to other expressions used in the present draft articles 

but which are not specifically defined. This understanding is necessary in 

order to maintain the autonomous character of the articles. 

Privilwn and immunities...not.affected by 
theLp.r~~EEntarLi,cl_es. 

1. The present articles are without prejudice to the privileges and 
immunities enjoyed by a State under international law in relation to the 
exercise of the functions of: 
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(a) it6 diplomatic missions, consular posts, special mi66ions. 
missions to international organisations , or delegations to organ6 of 
international organisations or to international conferences; and 

(b) persons connected with them. 

2. The present article6 are likewise without prejudice to privileges 
and immunities accorded under international law to Heads of State 
-personae. 

(1) Article 3 was originally conceived as a signpost to preclude the 

possibility of overlapping between the present articles and certain existing 

conventions dealing with the status, privilege6 , immunities and facilities of 

specific categories of representatives of Governments. It was originally 

drafted as a one-paragraph article concerning existing regimes of diplomatic 

and consular immunities which should continue to apply unaffected by the 

present articles. Historically, diplomatic immunities under customary 

international law were the first to be considered ripe for codification, as 

indeed they have been in the Vienna Convention on Diplomatic Relations, 

1961. a/ Another classic example of immunities enjoyed under customary 

international law is furnished by the immunity of sovereigns or other head6 of 

State. A provision indicating that the present draft articles are without 

prejudice to these immunities appears as paragraph 2 of article 3. Both 

paragraphs are intended to preserve the privilege6 and immunities already 

accorded to specific entities and persons by virtue of existing general 

international law and more fully by relevant international convention6 in 

force, which remain unaffected by the present articles. In order to conform 

to this understanding and to align the text of paragraph 1 to that of 

paragraph 2, the phrase “under international law” has been added to the text 

of paragraph 1 as adopted provisionally on first reading. 

(2) Paragraph 1, in its original version , contained specific references to 

the various international instruments with varying degrees of adherence and 

ratif ication. Mention was made of the following missions and persons 

representing States: 

6j; *..aL.l .,_L , - - -  

UIIlL~U NtSLlVllD, Tm$y. .SCriCzq VC! - 50", p; 95; see nlno the various 
bilateral consular agreements. 
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(i) 

(ii) 

(iii) 

(iv) 

(VI 

(vi) 

diplomatic missions under the Vienna Convention on Diplomatic 

Relations of 1961; 

consular missions under the Vienna Convention on Consular Relations 

of 1963; U/ 

special missions under the Convention on Special Missions of 

1969; a/ 

representation of States under the Vienna Convention on the 

Representation of States in Their Relations with International 

Organisations of a Universal Character of 1975; f&l 

permanent missions or delegations and observer delegations of States 

to international organizations or their organs in general; a/ 

internationally protected persons under the Convention on the 

Prevention and Punishment of Crimes against Internationally 

Protected Persons, including Diplomatic Agents, of 1973. a/ 

(3) Article 3 has since been revised and is now appropriately entitled, 

‘*Privileges and immunities not affected by the present articles”. A general 

reference is preferred without any specific enumeration of missions governed 

by existing international instruments whose status in multilateral relations 

is far from uniform. Paragraph 1 deals with the following two categories: 

(i) diplomatic, consular or special missions as well as missions to 

international organizations or delegations to organs of 

international organizations or to international conferences; 

(ii) persona connected with such missions. 

The extent of privileges and immunities enjoyed by a State in relation to the 

exercise of the functions of the entities referred to in subparagraph 1 (a) is 

621 Ibid., vol. 596, p. 261. 

61/ General Assembly resolution 2530 (XXIV) of 8 December 1969, annex. 

641 United Nations, &&&aL&a.rbook 1975 (United Nations publication, 
Sales No. E.77.V.3), p. 87. 

651 See, e.g. the Convention on the Privileges and Immunities of the 
United Nations, 1946, United Nations, T&e&y-Serb, vol. 1, p. 15, and the 
Convention on the Privileges and Immunities of the Specialized Agencies, 
ibid., vol. 33, p. 261, as well as other regional conventions. 

661 See ibid., vol. 1035, p. 167. 
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determined by the provisions of the relevant international conventions 

referred to in paragraph (2) above, where applicable, or by general 

international law. The Commission hod, in this connection, added the words 

“under international law” after the words “enjoyed by a State”. This addition 

established the necessary parallel between paragraphs 1 and 2. The expression 

*lpersons connected with them [missions]” is to be construed similarly. 

(4) The expressions “missions” and “delegations” also include permanent 

observer missions and observer delegations within the meaning of the Vienna 

Convention on Representation of States in Their Relations with International 

Crganizations of a Universal Character of 1975. 

(5) The article is intended to leave existing special regimes unaffected, 

especially with regard to persons connected with the missions listed. Their 

immunities may also be regarded, in the ultimate analysis, as State immunity, 

since the immunities enjoyed by them belong to the State and can be waived at 

any time by the State or States concerned. 

Faagraph-2 

(6) Paragraph 2 is designed to include an express reference to the immunities 

extended under existing international law to foreign sovereigns or other heads 

of State in their private capacities, .ratio%...perannae. Jurisdictional 

immunities of States in respect of sovereigns or other heads of State acting 

as State organs or State representatives are dealt with under article 2. 

Article 2, paragraph 1 (b) (i) and (v) covers the various organs of the 

Government of a State and State representatives, including h@blds of State, 

irrespective of the systems of government. The reservation of article 3, 

paragraph 2, therefore refers exclusively to the private acts or personal 

immunities and privileges recognised and accorded in the practice of States, 

without any suggestion that their status should in any way be affected by the 

present articles. The existing customary law is left untouched. H/ 

(7) The present draft articles do not prejudge the extent of immunities 

granted by States to foreign sovereigns or other heads of State, their 

families or household staff which may also, in practice, cover other members 

_ _... 

61/ For the case law in this connection, see Yearbook !..( t-Spgb, vol. II, 
(Part One) document A/CN.4/388, paras. 119-125. 
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of their entourage, Similarly, the present articles do not prejudge the 

extent of immunities granted by States to heads of Government and ministers 

for foreign affairs. Those persons are, however, not expressly included in 

paragraph 2, since it would be difficult to prepare an exhaustive list, and 

any enumeration of such persons would moreover raise the issues of the basis 

and of the extent 02 the jurisdictional immunity exercised by such persons. h 

proposal was made at one stage to add after “heads of State” in paragraph 2, 

heads of government and ministers for foreign affairs, but was not accepted by 

the Commission. 

Article 4 

pen-retroactivity-of the Present arti.&?& 

Without prejudice to the application of any rules set forth in the 
present articles to which jurisdictional immunities of States and their 
property are subject under international law independently of the present 
articles, the articles shall not apply to any question of jurisdictional 
immunities of States or their property arising in a proceeding instituted 
against a State before a court of another State prior to the entry into 
force of the present artic’.es for the States concerned. 

Commentary 

(1) Under article 28 of the Vienna Convention on the Law of Treaties, 

non-retroactivity is the rule in the absence of any provision in the articles 

to the contrary. The question arises nevertheless as regards the nature and 

extent of the non-retroactive e’ctect of the application of the present 

articles. It is necessary to determine a precise point in time at which the 

articles would apply as br:‘.ween the States which have accepted their 

provisions. The Commission has decided to select a time which is relatively 

precise, namely, that the principle of non-retroactivity applies to 

proceedings instituted prior to the entry into force of the articles as 

between the States concerned. 

(2) Thus, as between the States concerned, the present srticles are 

applicable in respect of proceedings instituted before a court after their 

entry into force. Article 4 therefore does not purport to touch upon th2 

question of non-retroactivity in other contexts, such as diplomatic 

negotiations concerning the question of whether a State has violated its 

obligations under international law to accord jurisdictional immunity to 

another State ir? zcrnrc!ance %ith the rti?CS Gf filteiii&tiCiai i&h. This 
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article, by providing specifically for non-retroactivity in respect of a 

proceeding before a court, does not in any way affect the general rule of 

non-retroactivity under article 28 of the Vienna Convention on the Law of 

Treaties. The present draft articles are without prejudice to the application 

of other rules to which jurisdicational immunities of States and their property 

are subject under international law, independently of the present articles. 

Nor are they intended to prejudice current or future developments of 

international law in this area or in any other related areas not covered by 

them. 

PART II 

GENERAL PRINCIPLES 

Article-S 

A State enjoys immunity, in respect of itself and its property, from 
the jurisdiction of the courts of another State subject to the provisions 
of the present articles. 

Comment= 

(1) Article 5 as provisionally adopted at the thirty-second session of the 

Commission (then article 6) contained a commentary with an extensive survey of 

State judicial, executive and legislative practice. u/ The commentary is 

68/ See -book .,,_1p8B, vol. II (Part Two), pp. 142-157, 
document A/35/10, chap. 1V.B. Several other States have recently adopted 
legislation dealing directly with the subject of State immunity, namely: the 
Singapore State Immunity Act of 1979; the Pakistan State Immunity Ordinance of 
1981; and the South Africa Foreign States Imnunities Act of 1981, as amended 
in 1985 [and 1988*1 (texts reproduced in United Nations, Mareriale 
Juisdictional I- . . . 1; as well as the Canada Act to Provide for State 
Immunity in Canadian courts of 1982, Revised Statutes of Canada, 1985, 
vol. VIII, Chap. S-18; and the Australia Foreign States Isnsunities Act 1.985, 
No. 196 of 1985, Act3 of Parliament of the Commonwealth of Australia, 1985, 
vol. II, p. 2696. ;ze also for the recent developmezrt of the general practice 
of State immunity, the second report of the Special Rapporteur, A/CN.4/422, 
pp. 2-12. 

* South Africa Foreign States Immunities Amendment Act, No. 5 of 
i988. Assented to 3 March 1988. Date of commencement to be proclaimed. 
Not in force as of 5 April 1991. 
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still gc ierally applicable, except for the passages dealing with the formula 

adopted then and the two-pronged approach to the formulation of immunity as 

conferring a right and also as imposing a duty. The second prong is now fully 

covered in article 6 on “modalities for giving effect to State immunity”. 

(2) The formulation of article 5, which expresses the main principle of State 

immunity, has been difficult as it is a delicate matter. Legal theories 

abound as to the exact nature and basis of immunity. There. is common 

agreement that for acts performed in the exercise of the “preroeatives de la 

puissance Dubliaue" or “sovereign authority of the State”, there is undisputed 

immunity. Beyond or around the hard core of immunity, there appears to be a 

grey zone in which opinions and existing case law and indeed legislation still 

vary. Some of these indicate that immunity constitutes an exception to the 

principle of territorial sovereignty of the State of the forum and as such 

should be substantiated in each case. Others refer to State immunity as a 

general rule or general principle of international law. This rule is not 

absolute in any event since even the most unqualified of all the theories of 

immunity admits one important exception, namely, consent which also forms the 

basis for other principles of international law. Others still adhere to the 

theory that the rule of State immunity is a unitary rule and is inherently 

subject to existing limitations. Both immunity and non-immunity are part of 

the same rule. In other words, immunity exists together with its innate 

qualifications and limitations. 

(3) In formulating the text of article 5, the Commission has considered all 

the relevant doctrines’as well as treaties, case law and national legislation, 

and was able to adopt a compromise formula stating a basic principle of 

immunity qualified by the provisions of the present articles incorporating 

those specifying the types of proceedings in which State immunity cannot be 

invoked. The text adopted on iirst reading contained square brackets 

specifying that State immunity was also subject to “the relevant rules of 

guneral international law”. The purpose of that phrase had been to stress 

that the present articles did not prevent the development of international law 

and that, consequently, the immunities guaranteed to States were subject both 

to present articles and to general international law. This passage had given 

rise to a number of views, some in favour of its retention and others 

against. Some members who spoke against retention expressed the view that 

the retention of the phrase might entail the danger of allowing unilateral 
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interpretation of the draft articles to the extent that exceptions to State 

immunities could be unduly widened. The Commission finally decided to delete 

it on second reading for it was considered that any immunity or exception to 

immunity accorded under the present articles would have no effect on general 

international law and would not prejudice the future development of State 

practice. If the articles became a convention, they would be applicable only 

as between the States which became parties to it. 

(4) Article 5 is also to be understood as the statement of the principle of 

State immunity forming the basis of the present draft articles and does not 

prejudge the question of the extent to which the articles, including 

article 5, should be regarded as codifying the rules of existing international 

law. 

Article 6 

Modalities for giving effect to State immunity 

1. A State shall give effect to State immunity under article 5 by 
refraining from exercising jurisdiction in a proceeding before its courts 
against another State and to that end shall ensure that its courts 
determine on their own initiative that the immunity of that other State 
under article 5 is reSp?Cted. 

2. A proceeding before a court of a State shall be considered to have 
been instituted against another State if that other State: 

(a) is named as a party to that proceeding; or 

(b) is not named as a party to the proceeding but the proceeding in 
effect seeks to affect the property, rights, interests or activities of 
that other State. 

(1) In article 6, paragraph 1 , an attempt is made to identify the content of 

the obligation to give effect to State immunity and the modalities for giving 

effect to that obligation. The rule of State immunity may be viewed from the 

standpoint of the State giving or granting jurisdictional immunity, in which 

case a separate and complementary article is warranted. @/ Bnphasis is 

@/ Specific provisions to this effect are not uncommon in national 
legislation. See, for example, United Kingdom State Immunity Act 
isect. i (2jj; Singapore State imnlur,iiy AL;i isect, - In\\- *-*-1-L-- “L-L- 3 \A)); .rilLIBLclll DLIILe: 
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placed, therefore, not so much on the sovereignty of the State claiming 

immunity, but more precisely on the independence and sovereignty of the State 

which is required by international law to recognize and accord jurisdictional 

immunity to another State. Of course, the obligation to give effect to State 

immunity stated in article 6 applies only to those situations in which the 

State claiming immunity is entitled thereto under the present draft articles. 

Since immunity, under article 5, is expressly from the “jurisdiction of 

another State”, there is a clear and unmistakable presupposition of the 

existence of “jurisdiction” of that other State over the matter under 

consideration; it would be totally unnecessary to invoke the rule of State 

immunity in the absence of jurisdiction. There is as such an indispensable 

and inseparable link between State immunity and the existence of jurisdiction 

of another State: with regard to the matter in question. 

(2) The same initial proposition could well be formulated in reverse, taking 

the jurisdiction of a State as a starting-point, after having established the 

firm existence of jurisdiction. Paragraph 1 stipulates an obligation to 

refrain from exercising such jurisdiction in so far as it involves, concerns 

or otherwise affects another State that is entitled to immunity and is 

unwilling to submit to the jurisdiction of the former, This restraint on the 

exercise of jurisdiction is prescribed as a proposition of international law 

and should be observed in accordance with detailed rules to be examined and 

clarified in subsequent draft articles. While this obligation to refrain from 

exercising jurisdiction against a foreign State may be regarded as a general 

rule, it is not unqualified. It should be applied in accordance with the 

provisions of the present articles. From the point of view of the absolute 

sovereignty of the State exercising its jurisdiction in accordance with its 

own internal law, any restraint or suspension of that exercise based on a 

requirement of international law could be viewed as a limitation. 

(3) The first prerequisite to any question involving jurisdictional immunity 

is therefore the existence of a valid “jurisdiction“, primarily under internal 

Immunity Ordinance (sect. 3 (2)); South Africa Foreign States Immunities Act 
(sect. 2 (2)); Canada Act to Provide for State Immunity in Canadian Courts 
(sect. 3 (2)). See also the European Convention on State Immunity (w., 
note 411, art. 15. 
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law rules of a State, and, in the ultimate analysis, the assumption and 

exercise of such jurisdiction not conflicting with any basic norms of public 

international law. It is then that the applicability of State immunity may 

come into play. It should, however, be emphasieed that the Commission is not 

concerned in the consideration of this topic with the compatibility with 

general international law of a State’s internal law on the extent of 

jurisdiction. Without evidence of valid jurisdiction, there is no necessity 

to proceed to initiate, let alone substantiate, any claim of State immunity. 

The authority competent to examine the existence of valid jurisdiction may 

vary according to internal law, although, in practice, courts are generally 

competent to determine the existence , extent and limits of their own 

jurisdiction. 

(4) It is easy to overf.ook the question COnCerning jurisdiction and to 

proceed to decide the issue of immunity without ascertaining firet the 

existence of jurisdiction if contested on other grounds. The court should be 

satisfied that it is competent before proceedings tu examine the plea of 

jurisdictional immunity. In actual practice, there is no established order of 

priority for the court in its examination of jurisdictional question8 raised 

by parties, There is often no rule requiring the court to exhaust its 

consideration of other pleas or objections to jurisdiction before deciding the 

queetion of jurisdictional immunity. 

(5) The second part of paragraph 1 reading “and to that end shall ensure that 

its courts determine on their own initiative that the immunity of that other 

State under article 5 is respected” has been added to the text aa adopted on 

firet reading. It8 purpose was to define and strengthen the obligation set 

forth in the first part of the provision. Respect for State immunity would be 

eneured all the more if the courts of the State of the forum, instead of 

eimply acting on the basic of a declaration by the other State, took the 

initiative in determining whether the proceedings were really directed againet 

that State, and whether the State wae entitled to invoke immunity. Appearance 

before foreign courts to invoke immunity would involve significant financial 

implications for the contesting State and ehould therefore not neceesarily be 

made the condition on which the question of State immunity ie determined. On 

the other hand, the present provieion ie not intended to discourage the court 

appearance of the contesting State, which would provide the beet aesurance for 

obtaining a satisfactory result. The expreesion “shall ensure that it8 
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courts” is used to make it quite clear that the obligation was incumbent on 

the forum State, which is responsible for giving effect to it in accordance 

with its internal procedures. The reference to article 5 indicates that the 

provision should not be interpreted as prejudging the question whether the 

State was actually entitled to benefit from immunity under the present 

articles. 

raph 2 

(6) Paragraph 2 deals with the notion of proceedings before the courts of one 

State against another State. There are various ways in which a State can be 

impleaded or implicated in a litigation or a legal proceeding before the court 

of another State. 

(7) Proceedings before the courts of one State are considered as having been 

instituted against another State if that other State is named as a party to 

the proceeding, or in a case where that other State itself is not a party to 

the proceeding, if the proceeding in effect seeks to affect the property, 

rights, interests or activities of that other State. The wording has been 

modified on second reading, in order to draw a clear distinction between two 

cases. 

(8) A State is indubitably implicated in litigation before the courts of 

another State if a legal proceeding is inctituted against it in its own name. 

The question of immunity arises only when the defendant State is unwilling or 

does not consent to be proceeded against. It does not arise if the State 

agrees to become 3 party to the proceeding. 

(9) Although, in the practice of States, jurisdictional immunity has been 

granted frequently in cases where a State as such has not been named a8 a 

party to the proceeding, in reality there is a surprising collection of 

instances of direct implication in proceedings in which States are actually 

named as defendants. LQ/ 

JfQ/ See, for example, EL Advokaat v. I l SchuddinclrscheQ 
&a. (1923) (sP6gest of Public International Law Caea- 1923-W 
(London), vol. 2 (19331, case No. 69, p. 133); United States ofmca vti 
m of u (1950) (-1 Law Reports. 195Q (London) 
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(10) Paragraph 2, subparagraph (a), applies to all proceedings naming as a 

party the State itself or any of its entities or persons that are entitled to 

invoke jurisdictional immunity in accordance with article 2, paragraph 1, 

subparagraph (b) . 

wrath 2 (h) 

(11) Without closing the list of beneficiaries of State immunities, it is 

necessary to note that actions involving seizure or attachment of public 

properties or properties belonging to a foreign State or in its possession or 

control have been considered in the practice of States to be proceedings which 

in effect implicate the foreign sovereign or seek to compel the foreign State 

to submit to the local jurisdiction. Such proceedings include not only 

actions in rem or in admiralty against State-owned or State-operated vessels 

used for defence purposes and other peaceful uses, a/ but also measures of 

prejudgement attachment or seizure (Baisie conservatoh) as well as execution 

or measures in satisfaction of judgement (&&Becuto&re). The post- 

judgement or execution order will not be considered in the context of the 

present article, since it concerns not only immunity from jurisdiction but 

beyond that, also immunity from execution, a further stage in the process of 

jurisdictional immunities. a/ 

(12) AS has been seen, the law of State immunities has developed in the 

practice of States not so much from proceedings instituted directly against 

vol. 17 (1956). case No. 43, p. 168); The Hai 
Ame ica . YpggSoon Fe aud another 
de 

(195O)“(ibid., c:s: &g&Q 
Pi Cw (1926) (Rivista de diritto ia (Rome), 

series III, vol. VI (1927), p. 102); .&uer v. -People 8 l?+q2&l 
(1956) (marts. 1957 (London), vol. 24 (196;). p. 21: 
lured Dunh..iJJ. of London.c. . Republic of C&a (1976) (aterns 

(Washington, D.C. ), vzl. XV, No. 4 (July 1976, p. 735)). 

a/ See in this connection the International Convention for the 
Unification of Certain Rules relating to the Immunity of State-owned Vessels 
(Brussels, 1926) (League of Nations, Treaty Sera vol. ClJCXVI, p. 199); the 
Convention on the Territorial Sea and the Contigu& Zone (Geneva, 1958) 
(United Nations, matv SIX&, vol. 516, p. 205), the Convention on the High 
Seas (Geneva, 1958) (ibid., vol. 450, p. 11) and the United Nations Convention 
on the Law of the Sea (Montego Bay, 1982) (United Nations publication, Saleo 
No. E.83.V.S). 

72/ See draft arts. 18-19 below. 
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foreign States or Governments iu their own name, but more indirectly through a 

long line of actions for the seizure or attachment of vessels for maritime 

liens or collision damages or salvage services. a/ State practice has been 

rich in instances of State immunities in respect of their men-of-war, a/ 

visiting forces, 751 ammunitions and weapons a/ and aircraft. z/ The 

criterion for the foundation of State immunity is not limited to the claim of 

title or ownership by the foreign Government, ,Q/ but clearly encompasses 

cases of property in actual possession or control of a foreign State. Lel The 

a/ See, for example, T&r- “a” v. M&&~QR (1812) 
(W. Cranch, Re.po.r-t&.ti.-!&ases-Azgu& timed in the Suoreme Coti-nf 
U&ed Stat=, 3rd. ed. (New York, Ranks Law Publishing, 1911), vol. VII, 
p. 116.); The-‘:tins_Fsa&~ik” (1820) (J. Dodson, R.ep~&u&f&@&&gu~ 
Dete.r&e.d.& the Hiah s;eUr of Adma (1815-1822) (London), vol. II 
(1828). p. 451): The ‘*&@.&h” (1873) (United Kingdom, ~e%&-R!?p-oHa. H.&h, 
&NCt,. Q--and , vol. IV (1875), ;. 97). 

74/ See, for example, The “Constituti” (1879) (United Kingdom, m Law 
Repo.r&&J&~b&e DivFah, vol. IV (1879), p. 39); The “Ville de Victu” and 
The. “Sultan” (1887) (see G. Gidel, L_e_drP_it.&&ernational.uM&.~-&~m_er 
(Paris, Sirey, 1932), vol. II, p. 303); “El Presidente Pinto” (1891) and 
“Assari.Tewfik” (1901) (see C. Baldoni, “Les navires de guerre dans les eaux 

, I territoriales etrangeres”, I&u&l-.&s tours de 1 &a&&r de drait, 
&&rna&jn-La Have, 1938-III (Parie, Sirey, 1938). vol. 65, pp. 247 

75/ See, for example, 
Status of Forces Agreements 

L6/ See, for example, 
!S&JIQ&S. Chance-a, 

12/ See, for example, 

the case Mchooner ,I Kxm ” (1812) and the 
(see note 35 above). 

Ya asseur . Krw (1878) (United Kingdom, The 
vo;. IX (1:78), p. 351). 

the case V-Civil Air Trs 
1%. V. Cewrt Corp. (1953) (United Kingdom, b La Ilena 
H~~O~nf-.Lords.Jvdicial wttee of the Privv Co& 1953, p. ;O). 

Et/ See, for example, Juan Y-1 & Co. v. GOVS.GIUE& of the &p&lic of 
J_rld.~nu (1954) (Inte- Law Reports. 1954 (London), vol. 21 (1957). 
p. 95). and also cases involving bank accounts of a foreign Government, such 
as Tr_eadQ&&&i.ng Corp+tion Ltd. The Centr&&nk of Ni.g@& (1977) 
(Intern&bal Lm (Washiigton, D.C.), vol. XVI, No. 3 (May 197:), 
p. 471). 

79/ See, for example, the “Phi.lipp&~.A&&&” (1975) (Intenrational 
Lega_Mate&&, vol. XV, No. 1 (January 1976), p0 133). 

- 44 - 



Court should not so exercise its jurisdiction as to put a foreign sovereigu iu 

the position of choosing between being deprived of property or else submitting 

to the jurisdiction of the Court. @J/ 

(13) Subparagraph (b) applies to situations in which the State is not named as 

a party to the proceeding, but is indirectly involved, as for instance in the 

case of an action in concerning State property, such as a warship. The 

wording adopted on first reading has been simplified on second reading. 

First, the clause “so long as the proceeding in effect seeks to compel that 

. . . State . . . to submit to the jurisdiction of the court” was deleted as it 

was, in the case under consideration, meaningless. The words “to bear the 

consequences of a determination by the court which may affect”, in the last 

part of the sentence was also deleted, because it appeared to create too loose 

a relationship between the procedure and the consequences to which it gave 

rise for the State in question and could thus result in unduly broad 

interpretations of the paragraph. To make the text more precise in that 

regard, those words have therefore been replaced by the words “to affect.“. 

Lastly, the Commission has deleted paragraph 3, which given the very elaborate 

definition of the term “State” contained in article 2, no longer had any 

point. 

86s cQBsent to exeaige of m 

1. A State cannot invoke immunity from jurisdiction in a proceeding 
before a court of another State with regard to a matter or case if it has 
expressly consented to the exercise of jurisdiction by the court with 
regard to the matter or case: 

(a) by inter-rational agreement; 

(b) in a written contract; or 

(c) by a declaration before the court or by a written communication 
in a specific proceeding. 

2. Agreement by a State for the application of the law of another State 
shall not be interpreted as consent to the exercise of jurisdiction by 
the courts of that other State. 
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(1) In the present part of the draft articles , article 5 enunciates the rule 

of State immunity while article 6 sets out the modalities for giving effect to 

State immunity. Following these two propositions, a third logical element is 

the notion of “consent”, &l/ the various forms of which are dealt with in 

articles 7, 8 and 9 of this part. &Z/ 

PaxngTLQh -_1. 

(a) Thevanceofconsent~d its cs 

(2) Paragrapi 1 deals exclusively with express consent by a State in the 

manner specified therein, namely, consent given by a State in an international 

agreement, in a written contract or by a declaration before the courts or by a 

written communication in a specific proceeding. 

( i ) Abaenss ~ficms_entas an ess!&nlicd ._eLem_errtxL&at~ 

(3) As has been intimated in article 5 on State immunity and more clearly 

indicated in article 6 on the obligation to refrain from subjecting another 

State to its jurisdiction, the absence or lack of consent on the part of the 

State against which the court of another State has been asked LU -Aercise 

jurisdiction is presumed. State immunity under article 5 does not ap,.ly if 

the State in question has consented to the exercise of jurisdiction by the 

court of another State. There will be no obligation under article 6 on the 

part of a State to refrain from exercisind jurisdiction, in compliance with 

its rules of competence, over or against another State which has consented to 

such exercise. The obligation to refrain from subjecting another State to its 

a/ The notion of “consent” is also relevant to the theory of State 
immunity in another connection. The territorial or receiving State is 
sometimes said to have consented to the presence of friendly foreign forces 
passing through its territory and to have waived its normal jurisdiction over 
such forces . See, for example, Chief Justice Marshall in wchooner 
‘!@cchaage” v, M~Fmj&m (1812) (see note 73 above). 

82/ For the legislative practice of States, see, for example, 
United States Foreign Sovereign Immunities Act of 1976 (sect. 1605 (a) (1)); 
United Kingdom State Immunity Act of 1978 (sect. 2); Singapore State Immunity 
Act of 1979 (sect. 4); Pakistan State Immunity Ordinance of 1981 (sect. 4); 
South Africa Foreign States Immunities Act of 1981 (sect. 3); Canada Act to 
Provide for State Immunity in Canadian Courts (sect. 4); Australia Foreign 
States Immunities Act of 1985 (sect. 10). 
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jurisdiction is not an absolute obligation. It is distinctly conditional upon 

the absence or lack of consent on the part of the State against which the 

exercise of jurisdiction fs being sought. 

(4) Consent, the absence of which has thus become an essential element of 

State immunity, is worthy of the closest attention. The obligation to refrain 

from exercising jurisdiction against another State or from impleading another 

sovereign Government is based on the assertion or presumption that such 

exercise is withoui: consent. Lack of consent appears to be presumed rather 

than asserted in every case. State immunity applies on the understanding that 

the State against which jurisdiction is to be exercised does not consent, or 

is not willing to submit to the jurisdiction. This unwillingness or absence 

of consent is generally assumed, unless the contrary is in..icated. The court 

exercising jurisdiction against an absent foreign State cannot and does not 

generally assume or presume that there is consent or willingness to submit to 

its jurisdictiou. There must be proof or evidence of consent to satisfy the 

exercise of existing jurisdiction or competence against another State. 

(5) Express reference to absence of consent as a condition &ne qua non of 

the application of State immunity is borne out in the practice of States. 

Some of the answers to the questionnaire circulated to Member States clearly 

illustrate this link between the absence of consent and the permissible 

exercise of jurisdiction. a/ The expression “without consent” often used in 

connection with the obligation to decline the exercise of jurisdiction is 

3.W See, for example, the reply of Trinidad and Tobago (June 1980) to 
question 1 of the questionnaire addressed to Governments: 

“The common law of the Republic of Trinidad and Tobago provides 
specifically for jurisdictional immunities for foreign States and their 
property and generally for non-exercise of jurisdiction over foreign 
Statis and their property without their consent A court seized of any 
action attempting to implead a foreign sovereii or State would apply the 
rules of customary international law dealing with the subject.” 
(United Nations, Materials on _iurtidictional immunities..., p. 610). 
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sometimes rendered in judicial references as “against the will of the 

sovereign State” or “against the unwilling sovereign”. &/ 

(ii) Consent as an element nermittine exercise of -fe 

(6) If the lack of consent operates as a bar to the exercise of jurisdiction, 

it is interesting to examine the effect of consent by the State concernud. In 

strict logic, it follows that the existence of consent on the part of the 

State against which legal proceedings are instituted should operate to remove 

this significant obstacle to the assumption and -:.ercise of jurisdiction. If 

absence of consent is viewed as an essential element constitutive of State 

immunity, or conversely as entailing the disability, or lack of power, of an 

otherwise competent court to exercise its existing jurisdiction, the 

expression of consent by the State concerned eliminates this impediment to the 

exercise of jurisdiction. With the consent of the sovereign State, the court 

of another State is thus enabled or empowered to exercise its jurisdiction by 

virtue of its general rules of competence , as though the foreign State were an 

ordinary friendly alien capable of bringing an action and being proceeded 

against in the ordinary way, without calling into play any doctrine or rule of 

State or sovereign immunity. E!5/ 

&/ See, for example, Lord Atkin in The “Crisw” (1938)) Annual. 
l&zest . . . 1938-40 (London), vol. 9, case No. 36, p. 250): 

“The foundation for the application to set aside the writ and arrest 
of the ship is to be found in two propositions of international law 
engrafted into our domestic law, which seem to me to be well established 
and to be beyond dispute. The first is that the courts of a country will 
not implead a foreign sovereign, that is, m not bv their oroceag 

e him ag&gst his will a wtv to lm whether the 
proceedings involve process against this person or seek to recover from 
him specific damages.” (ibid., p. 252). 

85/ Thus, the Fundamentals of Civil Procedure of the USSR and the Union 
Republics, Approved i:~ the Law of the Union of Soviet Socialist Republics 
dated 8 December 1961, provides in article 61: “The filing of a suit against 
a foreign State, the collection of a claim against it and the attachment of 
the property located in the USSR may be permitted Q& with the consent of the 
competent organs of the State concerned.” (United Nations, D 
-Rununities ‘.., p. 40). 
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. (b) The expression of consent to the exercise of jddictb 

(7) The implication of consent , as a legal theory in partial explanation or 

rationalisation of the doctrine of State immunity, refers more generally to 

the consent of the State not to exercise its normal jurisdiction against 

another State or to waive its otherwise valid jurisdiction over another State 

without the latter’s consent. The notion of consent therefore comes into play 

in more ways than one, with particular reference in the first instance to the 

State consenting to waive its jurisdiction (hence another State is immune from 

such jurisdiction) and to the instances under consideration, in which the 

existence of consent to the exercise of jurisdiction by another State 

precludes the application of the rule of State immunity. Consent of a State 

to the exercise of jurjsdiction by another State could be given with regard to 

a particular case. Furthermore, the consent of a State with regard to a 

matter could be confined to a particular case only and consequently would not 

affect the immunity of the State with regard to a similar matter in another 

case. The Commission therefore slightly amended on second reading the end of 

the opening clause of the paragraph, to read: “with regard to the matter or 

case”. 

(8) In the circumstances under consideration, that is, in the context of the 

State against which legal proceedings have been brought, there appear to be 

several recognisable methods of expressing or signifying consent. In this 

particular connection, the consent should not be taken for granted, nor 

readily implied. Any theory of “implied consent’* as a possible exception to 

the general principles of State irmnunities outlined in this part should be 

viewed not as an exception in itself, but rather as an added explanation or 

justification for an otherwise valid and generally recognised exception. 

There is therefore no room for implying the consent of an unwilling State 

which has not expressed its consent in a clear and recognisable manner, 

including by the means provided in article 8. It remains to be seen how such 

consent would be given or expressed so as to remove the obligation of the 

court of another State to refrain from the exercise of its jurisdiction 

against an equally sovereign State. 
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(i) Qonsen gi en in a written contract. or bv a declaration or a written 
&in soecif ic Droceed&g 

(9) An easy and indisputable proof of consent is furnished by the State’s 

expressing its consent in a written contract, as provided in 

subparagraph (b), &/ or in writing on an ad hoc basis for a specific case 

before the authority when a dispute has already arisen, as provided in 

subparagraph cc). In the latter case, a State is always free to communicate 

the expression of its consent to the exercise of jurisdiction by the court of 

another State in a legal proceeding against itself or in which it has an 

interest, by giving evidence of such consent in the form of an oral 

declaration before the court properly executed by one of its authorised 

representatives, such as an agent or counsel , or by a written communication 

through diplomatic channels or any other generally accepted channels of 

communication. By the same method, a State could also make known its 

unwillingness or lack of consent, or give evidence in writing which tends to 

disprove any allegation or assertion of consent. u/ As origlaally worded, 

subparagraph (c) provided that the consent of the State could be expressed by 

a declaration before the court in a spedific case. It was, however, pointed 

out that that wording would require a State wishing to make such a declaration 

to send a representative especially to appear before a national court; it 

should be possible to make such a declaration in a written communication to 

the plaintiff or to the court. The Commission therefore added on 

second reading the last part of subparagraph (c) to provide that the State 

&/ See, for example, &&&Ier Rundfunk c. Schiavetti Mapnani (Carte 
di Cassazione, 12.1.1987) (&,ididirittointernadonale orivato e 
v, 1988, vol. 24, p. 512) concerning the employment in Italy of an 
Italian journalist by a German public broadcasting enterprise. The court 
found that the parties having agreed in the employment sontract to confer 
exclusive jurisdiction on the courts of Italy, Bayerischer Rundfunk could not 
invoke immunity from jurisdiction and should be treated as a private 
enterprise. 

8.21 See, for example, statements submitted in writing to the Court by 
accredited diplomats, in wina v. The Tass Agmcv and another (1949) and in 
First Fidelitv Bank v. the Government of Antisua and Barbuda (1989) (877 F 2d, 
p. 189, United States Court of Appeals, 2nd Cir., 7 June 1989); compare 

rcantll kxentina v. United States Shiooi P BQ~ (1924) and Baccue . S.R.L. v. Servicio Nacronal de 1 Trign (1956) (cases kited in note 47 above). 
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would have the possibility of consenting to the exercise of jurisdiction by 

means of such a written communication. The Commission also replaced on second 

reading the words “in a specific case” by the words “in a specific 

proceeding”, to ensure better coordination between subparagraph (c) and the 

introductory clause of the paragraph. 

(ii) &usent given in advance bv internatid agreement 

(10) The consent of a State could be given for one or more categories or 

cases. Such expression of consent is binding on the part of the State giving 

it in accordance with the manner and circumstances in which consent is given 

aud subject to the limitations prescribed by its expression. The nature and 

extent of its binding character depend on the party invoking such consent. 

For instance, as provided under subparagraph (a) of paragraph 1, if consent is 

expressed in a provision of a treaty concluded by States, it is certainly 

binding on the consenting State , and States parties entitled to invoke the 

provisions of the treaty could avail themselves of the expression of such 

consent. 88/ The law of treaties upholds the validity of the expression of 

consent to jurisdiction as well as the applicability of other provisions of 

the treaty. Consequently, lack of privity to the treaty precludes non-parties 

from the benefit or advantage to be derived from the provisions thereof. If, 

likewise, consent is expressed in a provision of an international agreement 

concluded by States and international organizations, the permissive effect of 

such consent is available to all parties, including international 

organizations. On the other hand, the extent to which individuals and 

corporations may successfully invoke one of the provisions of the treaty or 

international agreement is generally dependent on the specific rules of the 

domestic legal order concerned on implementation of treaties. 

(11) The practice of States does not go so far as to support the proposition 

that the court of a State is bound to exercise its existing jurisdiction over 

a/ In a recent case, Frolova v. Union of So ie Socialist R&a 
(761 F 2d, p. 370, United States Court of Appeals,v7tL Cir 1 May 1985. The 

Journal of International La w, vol. 79, p. 1057 (19;5)), the United 
States Court of Appeals held that the Soviet Union had not implicitly waived 
its immunity for purposes of the Foreign Sovereign Immunities Act (FSIA) by 
signing the United Nations Charter and the Helsinki Accords. The court noted 
that the Congressional cosnnittee reports on the FSIA refer to waiver by treaty 
in the CCZtCXt AC avra1 I..4 c “ll...B”” l..., Ar rr, inclr;de . ..“l...... L.. v. CapLLCIC nG.*.bLP, “UC U” ,.“a. “0A”ezL IJy treaty iii the 
list of examples of implicit waivers. 
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or against another sovereign State which has previously expressed its consent 

to such jurisdiction in the provision of a treaty or an international 

agreement, 897 or indeed in the express terms of a contract $!Q/ with the 

individual or corporation concerned. While the State having given express 

consent in any of these ways may be bound by such consent under international 

law or internal law, the exercise of jurisdiction or the decision to exercise 

or not to exercise jurisdiction is exclusively within the.province and 

function of the trial court itself. In other words, the rules regarding the 

expression of consent by the State involved in a litigation are not absolutely 

binding on the court of another State, which is free to conti.lue to refrain 

from exercising jurisdiction, subject, of course, to any rules deriving from 

the internal law of the State concerned. The court can and must devise its 

own rules and satisfy its own requirements regarding the manner in which such 

a consent could be given with desired consequences. The court may refuse 

to recognise the validity of consent given in advance and not at the time 

of the proceeding, not before the competent authority, or not given 

&facie cur&~. Y.;/ The proposition formulated in draft article 7 is 

8..!&’ There are certain multilateral treaties in point such as the 1972 
European Convention on State Immunity (see note 41 above) and the 1926 
Brussels Convention (see note 71 above), and those listed in United Nations, 
&&erials on iurisdictional immunities ..%, part III, sect. B, pp. 150 
&-S.!2Q. There are also a number of relevant bilateral trade agreements 
between non-socialist countries, between socialist countries and developed 
countries and between socialist countries and developing countries (ibid., 
part 3, sect. A.3 and A.4, pp. 140 -9.1. 

eP/ See, for example, an agreement between the Banque Franpaise du 
Commerce 8xterieur and the Kingdom of Thailand signed on 23 March 1978 in 
Paris by the authorised representative of the Minister of Finance of 
Thailand. Art. III, para. 3.04, provides: 

“For the purpose of jurisdiction and of execution or enforcement of 
any judgement or award, the Guarantor certifies that he waives and 
renounces hereby any right to assert before an arbitration tribunal or 
court of law or any other authority any defence or exception based on his 
sovereign immunity.” (P&lava Law Review (Singapore), vol. 22, No. 1 
(July 1980). p, 192, note 22). 

!+?I/ See, for example f Duf f Kelanbm 
an-d an~_t_h.a (1924) (see note 30 above), where by assenting to the arbitration 
clause in a deed, or by applying to the courts to set aside the award of the 
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therefore discretionary and not mandatory as far as the court is concerned. 

The court may or may not exercise its jurisdiction. Customary international 

law or international usage recognises the exercisability of jurisdiction by 

the court against another State which has expressed its consent in no 

uncertain terms, but actual exercise of such jurisdiction is exclusively 

within the discretion or the power of the court, which could require a more 

rigid rule for the expression of consent. 

(12) Consent to the exercise of jurisdiction in a proceeding before a court of 

another State covers.the exercise of jurisdiction by appellate courts in any 

subsequent stage of the proceeding up to and including the decision of the 

court of final instance, retrial and review, but not execution of judgement. 

&gagraoh 2 

(13) Consent by a State t? the application of the law of another State shall 

not be construed as its consent to the exercise of jurisdiction by a court of 

that other State. Questions of consent to the exercise of jurisdiction and of 

applicable law to the case must be treated separately. The Commission on 

second reading added paragraph 2 !n order ta provide that important 

clarification. 

Article g 

Effect of narticination in a proceedinn before a CQU& 

1. A State cannot invoke immunity from jurisdiction in a proceeding 
before a court of another State if it has: 

(a) itself instituted the proceeding; or 

(b) intervened in the proceeding or taken any other step relating 
to the merits. However, if the State satisfies the court that it could 
not have acquired knowledge of facts on which a claim to immunity can be 
based until after it took euch a step , it can claim immunity based on 
those facts, provided it does so at the earliest possible moment. 

arbitrator, the Government of Kelantan did not submit to the jurisdiction of 
the High Court in respect of a later proceeding by the company to enforce the 
award (op. cit., pp. 809 and 810). See also Kahan.,. t .I! 
(1951) (see note 31 above) and -us S ,R.L. V 

(1956) (see note 30 above). 
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2. A State shall not be considered to have consented to the exercise of 
jurisdiction by a court of another State if it intervenes in a proceeding 
or takes any other step for the sole purpose of: 

(a) invoking immunity; or 

(b) asserting a right or interest in property at issue in the 
proceeding. 

3. The appearance of a representative of a State before a court of 
another State as a witness shall not be interpreted as consent by the 
former State to the exercise of jurisdiction by the court. 

4. Failure on the part of a State to enter an appearance in a 
proceeding before a court of another State shall not be interpreted as 
consent by the former State to the exercise of jurisdiction by the court. 

(1) Article 8 deals with circumstances under which participation by a State 

in a proceeding before the courts of another State may be regarded as evidence 

of consent by that participating State to the exercise of jurisdiction >y the 

courts concerned. The expression of consent or its communication must be 

explicit. Consent could also be evidenced by positive conduct of the State, 

but it cannot be presumed to exist by sheer implication, nor by mere silence, 

acquiescence or inaction on the part of that State. A clear instance of 

conduct or action amounting to the expression of assent, concurrence, 

agreement, approval or consent to the exercise of jurisdiction is illustrated 

by entry of appearance by or on behalf of the State contesting the case on the 

merits. Such conduct may be in the form of a State requesting to be joined as 

a party to the litigation, irrespective of the degree of its preparedness or 

willingness to be bound by the decision or the extent of its prior acceptance 

of subsequent enforcement measures or execution of judgement. !Z!/ In point 

of fact, the expression of consent either in writing, which is dealt with 

in article 7, or by conduct, which is the subject of the present commentary, 

$Q/ Although, for practical purposes, F. Laurent in his Le droit civil 
&&.ernational (Brussels, Bruylant-Christophe, 1881). vol. III, pp. 80-81, made 
no distinction between “power to decide” (jurisdiction) and “power to execute” 
(execution), consent by a State to the exercise of the power to decide by the 
court of another State cannot be presumed to extend to the exercise of the 
pow’et to execiite or SifOiCe jiidgeiiient against ihe State having consented to 
the exercise of jurisdiction by appearing before the court without raising 
a plea of jurisdictional immunity. 
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entails practically the same results. They all constitute voluntary submission 

by a State to the jurisdiction, indicating a willingness and readiness on the 

part of a sovereign State of its own free will to submit to the consequences 

of adjudication by the court of aaother State , up to but not including measures 

of constraint which require separate consent of that foreign State. 

aoh 1 

(2) There is unc.;;uivocal evidence of consent to the assumption and exercise 

of jurisdiction by the court if and when the State knowingly enters an 

appearance in answer to a claim of right or to contest a dispute involviug the 

State or over a matter in which it has an interest, and when such entry 

of appearance is unconditional and unaccompanied by a plea of State immunity, 

despit?. the fact that other objections may have been raised against the 

exercise of jurisdiction in that case on grounds recognised either under 

general conflict rules or undor the rules of competence of the trial court 

other than by reason of jurisdictional immunity. 

(3) By choosing to become a party to a litigation before the court of 

another State, a State clearly consents to the exercise of such jurisdiction, 

regardless of whether it is a plaintiff or a defendant, or indeed is in an 

gx parte proceeding, or an action in rem or in a proceeding seeking to attach 

or seize a property which belongs to it or in which it has an interest or 

property which is in its possession or controi. 

(a) Utituting or intervening in a legal Droceeding 

(4) One clearly visible form of conduct amounting to the expression 

of consent comprises the act of bringing an action or instituting a legal 

proceeding before a court of another State. By becoming a plaintiff before 

the judicial authority of another State , the claimant State, seeking judicial 

relief or other remedies,-manifestly submits to the jurisdiction of the forum. 

There can be no doubt that when a State initiates a litigation before a court 

of another State, it has irrevocably submitted to the jurisdiction of the 

other State to the extent that it can no longer be heard to complain against 

the exercise of the jurisdiction it has itself initially invoked. 93 

931 For example, the European Convention on State Immunity (see note 41 
above), which provides, in article 1, para. 1, that: 

“A Contracting State which institutes IV intervenes in proceedings 
before a court_ of ao~ther f?ontr?cting State ntshmitm. fcr the pe~rp~~t nf - -- -.. - - - , 

those proceedings, to the jurisdiction of the courts of that State.” 
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(5) The same result follows in the event that a State intervenes in 

a proceeding before a court of another State, unless, as stipulated in 

paragraph 2, the intervention is exclusively a plea of State immunity or 

made purposely to object to the exercise of jurisdiction on the ground of 

its sovereign immunity. B/ Similarly, a State which participates in an 

interpleader proceeding voluntarily submits to the jurisdiction of that 

court. Any positive action by way of participation in the merits of a 

proceeding by a State on its own initiative and not under any compulsion is 

inconsistent with a subsequent contention that the volunteering State is being 

impleaded against its will. Subparagraph (b) provides also for a possibility 

for a State to claim immunity in the case where a State has taken a step 

relating to the merits of a proceeding before it had knowledge of facts on 

which a claim to immunity might be based. It had been pointed out that there 

might be circumstances in which a State would not be familiar with certain 

facts on the basis of which it could invoke immunity. It could happen that 

the State instituted proceedings or intervened in a case before it had 

acquired knowledge of such facts. In such cases, States should be able to 

invoke immunity on two conditions. First, the State must satisfy the court 

that it cc’rld only have acquired knowledge of the facts justifying a claim of 

immunity after it had intervened in the proceeding or had taken steps relating 

%/ Thus, according to art. 1, para. 3, of the European Convention 
on State Immunity: 

‘A Contracting State which makes a counter-claim in proceedings 
before a court of another Contracting State submits to the jurisdiction 
of the courts of that State with respect not only to the counter-claim 
but also to the principal claim.” 

See also The Reoublic of PO unal Abgemene Oliehandad. International (A011 
District Court of Rotterdamtt2 Apr‘;; 1982, NJ (1983) No. 722, -land& ’ 
Yearbook of International Law, vol. XVI, p. 522, 1985, in which Portugal’s 
plea of immunity from jurisdiction must fail since it voluntarily submitted to 
the jurisdiction of a Dutch court when it objected to a default judgement of 
the Rotterdsm District Court ordering Portugal to pay a sum of money to AOI. 
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to the merits of the case. Secondly, the State must furnish such proof at the 

earliest possible moment. 951 The second sentence of paragraph 1 (b) which 

has been added on second reading, deals with that point. 

(b) Entering an appearance on a voluntarv basis 

(6) A State may be said to have consented to the exercise of jurisdiction 

by a court of another State without being itself a plaintiff or claimant, 

or intervening in proceedings before that court. For instance, a State 

may volunteer its appearance or freely enter an appearance, not in answer 

to any claim or any writ of summons, but of its own free will to assert an 

independent claim in connection with proceedings before a court of another 

State. Unless the assertion is one concerning jurisdictional immunity in 

regard to the proceedings in progress , entering an appearance on a voluntary 

basis before a court of another State constitutes another example of consent 

to the exercise of jurisdiction, after which no plea of State immunity could 

be successfully raised. 

ParasraDh 2 

(7) A State does not consent to the exercise of jurisdiction of another State 

by entering a conditional appearance or by appearing expressly to contest or 

challenge jurisdiction on the grounds of sovereign immunity or State immunity, 

although such appearances accompanied by further contentions on the merits to 

establish its immunity could result in the actual exercise of jurisdiction by 

pI/ See, for example, subsects. 4 (a) and 4 (b) of sect. 2 of the 
United Kingdom State Immunity Act 1978 (( 
(U.M. Stationery Office), part I, chap. 33, p. 715; text reproduced in 
United Nations, Materials on iurisdictional Wies . .%, pp. 41 et seq. 1. 
Subsect. 5 does not regard as voluntary submission any step taken by a State 
on proceedings before a court of another State: 

I I  . . . in ignorance of facts entitling it to immunity if those facts 
could not reasonably have been ascertained and immunity is claimed as 
soon as reasonably practicable.” 

Delay in raising a plea or defence of jurisdictional immunity may create an 
impression in favour of submission. 
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the court. W Participation for the limited purpose of objecting to the 

continuation of the proceedings will not be viewed as consent to the exercise 

of jurisdiction either. eZ/ Furthermore , a State may assert a right or 

interest in property by presenting p&a fac4 evidence on its title at issue 

in a proceeding to which the State is not a party, without being submitted to 

the jurisdiction of another State, under paragraph 2 (b). But, if a State 

presents a claim on the property right in a proceeding, that is reg.:rded as 

an intervention in the merit and accordingly the State cannot invoke immunity 

in that proceeding. 

e6/ There could be no real consent without full knowledge of the right 
to raise an objection on the ground of State immunity (&GGR~ S.R.L. v. 
Servicio Nacio al de1 Trign (1956) (see note 47 above), but see also 
Earl Jowitt, i: Juan Kgmael 61 Co. v. Governmen of the ReDuhjlFc of Indonesia 
(1954) (see note 78 above)), where he said pbi,:er that a claimant Government: 

II . . . must produce evidence to satisfy the court that its claim is not 
merely illusory, nor founded on a-title manifestly defective. The court 
must be satisfied that its claim is not merely illusory, nor founded on a 
title manifestly defective. The court must be satisfied that conflicting 
rights have to be decided in relation to the foreign government’s claim.” 
(op. cit., p. 99). 

Cf. the &~&&.~gKonaAitcraft case (see note 77 above), in which 
Sir Leslie Gibson of the Supreme Court of Hong Kong did not consider 
mere claim of ownership to be sufficient (Intenrational. Law &ports. 195Q 
(London), vol. 17, case No. 45, p. 173). Contrast Justice Bcrxtton in 

1 (1924) (United Kingdom, The La -Srobata 
236), and Lord Radcliffe in theW Geld case (1952) 

(op. cit. (see note 49 above), pp. 176-177). 

eZ/ See, for example, art. 13 of the European Convention on State 
Immunity: 

“Paragraph 1 of Article 1 shall not apply where a Contracting State 
asserte, In proceedings pending before a court of another Contracting 
State to which it is not a party, that it has a right or interest in 
property which is the subject-matter of the proceedings, and the 
circumstances are such that it would have been entitled to immunity 
if the proceedings had been brought against it.” 

See also Dollfu&Bi,G ggh& (1950) (see note 49 
above ) . 
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manh 3 

(8) This paragraph was introduced here on second reading to identify 

another type of appearance of a State , or its representatives in their 

official capacity, in a proceeding before a court oi another State that 

does not constitute evidence of consent by the participating State to the 

exercise of jurisdiction by the court. p8/ This exception to the rule of 

non-immunity related to a State’s participation in a foreign proceeding, 

however, is limited to cases of appearance of the State, or its representatives 

as a witness, for example, to affirm that a Farticular person is a national 

of the State, and does not relate to all appearances of a State or its 

representatives in a foreign proceeding in the performance of the duty 

of affording protection to nationals of that State. 991 

aDh 4 

(9) By way of contrast, it follows that failure on the part of a State to 

enter an appearance in a legal proceeding is not to be construed as passive 

submission to the jurisdiction. The term “failure” in the present article 

covers cases of non-appearance , either intentional .or unintentional, in 

the sense of a procedural matter , and does not affect the substantive 

rules concerning the appearance or non-appearance of a State before foreign 

courts. LpQ/ Alternatively, a claim or interest by a State in property 

9.81 See note 95 above. 

pe/ This provision, however, does not affect the privileges and 
immunities of members of a diplomatic mission or consular post of a State 
in respect of appearance before judicial or administrative proceedings of 
another State accorded under international law. See the Vienna Convention 
on Diplomatic Relation8 of 18 April 1961 (art. 31, para. 2) and the Vienna 
Convention on Consular Relations of 24 April 1963 (art. 44, para. 1). 

J,QQ/ Thus, in Dama doe -toe v. Re,&Us of u (Supreme 
Court, undated) (extraite in French in Sournal drait intm, 1988, 
vol. 115, p. 472), the appeal of a Brazilian national employed as a cook at 
the Rmbaesy of Iraq against a court decision to refrain from exercising 
immunity, on its own initiative , on the ground that Iraq has implicitly 
renounced its immunity, was rejected by the Court which stated that it could 
not recognize an implied waiver based solely on the State’s refusal to respond 
to the complaint. 
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under litigation is not inconsistent with its assertion of jurisdictional 

immunity. m/ A State cannot be compelled to come before a court of another 

State to assert an interest in a property against which an action in rem is 

in progress, if that State does not choose to submit to the jurisdiction of 

the court entertaining the proceedings. 

Article 9 

ter-cu 

1. A State instituting a proceeding before a court of another State 
cannot invoke immunity from the jurisdiction of the court in respect of 
any counter-claim arising out of the same legal relationship or facts as 
the principal claim. 

2. A State intervening to present a claim in a proceeding before a 
court of another State cannot invoke immunity from the jurisdiction of 
the court in respect of any counter-claim arising out of the same legal 
relationship or facts as the claim presented by the State. 

3. A State making a counter-claim in a proceeding instituted against 
it before a court of another State cannot invoke immunity from the 
jurisdiction of the court in respect of the principal claim. 

Commentary 

(1) Article 9 follows logically from articles 7 and 8. While article 7 deals 

with the effect of consent given expressly by one State to the exercise of 

jurisdiction by a court of another State , article 8 defines the extent to 

uU/ For example, in The “Juoiter” No. 1 (1924) (see note 96 above), 
Justice Hill held that a writ An rem against a vessel in the possession of the 
Soviet Government must be set aside inasmuch a8 the process against the chip 
compelled all person8 claiming interests therein to assert their claims before 
the court, and inasmuch a8 the USSR claimed ownership in her and did not submit 
to the iurisdiction. Contrast The "JUDiter" No. 2 (19251, where the same ship 
was then in the hands of an Italian company and the Soviet Government did not 
claim an interest in her. (United Kingdom, The Law Reports. Probate D~v~B~oQ, 
1925, p. 69.) 
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which consent may be inferred from a State’s conduct in participating in 

a proceeding before a court of another State. Article 9 is designed to 

complete the trilogy of provisions on the scope of consent by dealing with 

the effect of counter-claims against a State and counter-claims by a State. 

(2) A State may institute a proceeding before a court of another State 

under article 8, paragraph 1 (a), thereby consenting or subjecting itself 

to the exercise of jurisdiction by that court in respect of that proceeding, 

including pre-trial hearing, trial and decisions, as well as appeals. Such 

consent to jurisdiction is not consent to execution, which is a separate 

matter to be dealt wi.th in Part IV in connection with immunity of the property 

of States from attachment and execution. The question may arise as to the 

extent to which the initiative taken by a State in instituting that proceeding 

could entail its subjection or amenability to the jurisdiction of that court 

in respect of counter-claims against the plaintiff State. Conversely, a State 

against which a proceeding has been instituted in a court of another State 

may decide to make a counter-claim against the party which initiated the 

proceeding. In both instances, a State is to some extent amenable to the 

competent jurisdiction of the forum , since in either case there is clear 

evidence of consent by conduct or manifestation of volition to submit to 

the jurisdiction of that court. The consequence of the expression of consent 

by conduct, such as by a State instituting a proceeding, or by intervening 

in a proceeding to present a claim or, indeed, by making a counter-claim 

in a proceeding instituted against it, may indeed vary according to the 

effectiveness of its consent to the exercise of jurisdiction by the competent 

judicial authority concerned. In each of the three cases, an important 

question arises as to the extent and scope of the effect of consent to the 

exercise of jurisdiction in the event of such a counter-claim against or by 

a State. 

(a) &unter-claimsanainst a State 

(3) The notion of “counter-claims” presupposes the prior existence or 

institution of a claim. A counter-claim is a claim brought by a defendant in 
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response or in answer to an original or principal claim. For this reason, 

there appear to be two possible circumstances in which counter-claim8 could be 

brought against a State. The first possibility is where a State ha8 itself 

instituted a proceeding before a court of another State, a8 in article 8, 

paragraph 1 (a), and in article 9, paragraph 1. The second case occurs when a 

State ha8 not itself instituted a proceeding but ha8 intervened in a 

proceeding to present a claim. There is an important qualification as to the 

purpose of the intervention. In article 8, paragraph 1 (b), a State may 

intervene in a proceeding or take any other step relating to the merits 

thereof, and by such intervention subject ctself to the jurisdiction of that 

court in regard to the proceeding, subject to the qualificat.ion provided in 

the same subparagraph. Article 9, paragraph 2, deals with ca8es where a State 

intervene8 in order to present a claim; hence the possibility arises of a 

counter-claim being brought against the State in respect of the claim it has 

presented by way of intervention. There would be no euch possibility of a 

counter-claim against an intervening State which had not also made a claim in 

connection with the proceeding. For instance, a State could intervene as an 

amicus CUrti, or in the interest of justice , or to make a suggestion, or to 

give evidence on a point of law or of fact without itself consenting to the 

exercise of jurisdiction against it in respect of the entire proceeding. Such 

actions would not fall under paragraph 2 of article 9. Thus, a8 in article 8, 

paragraph 2 (a), a State could intervene to invoke immunity or, a8 in 

paragraph 2 (b) of .that article, to assert a right or interest in property at 

issue in thet proceeding. In the ca8e of paragraph 2 (b) of article 8, the 

intervening State, in so far as it may be said to have presented a claim 

connected with the proceeding, could aleo be considered to have consented to a 

counter-claim brought against it in respect of the claim it has presented, 

quite apart from, and in addition to, its amenability to the requirement to 

answer a judicial inquiry or to give &?,&a faCti evidence in support of it8 

title or claim to rights or interests in property as contemplated in 

article 8, paragraph 2 (b). Even to invoke immunity as envisaged in 

article 8, paragraph 2 (a), a State may also be required to furnish /roof or 

the legal baeis of its claim to immunity. But once the claim to immunity is 

sustained under article 8, paragraph 2 (a), or the claim or right or title is 
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established under paragraph 2 (b), consent to the exercise of jurisdiction 

ceases. The court should, therefore, in such a case, refrain from further 

exercise of jurisdiction in respect of the State that is held to be immune or 

the property in which the State is found to have an interest, for the reason 

that the State and the property respectively would, in ordinary circumstances, 

be exempt from the jurisdiction of the court. Nevertheless, the court could 

continue to exercise jurisdiction if the proceeding fell within 

one of the exceptions provided in Part III or the State had otherwise consented 

to the exercise of jurisdiction or waived its immunity. 

mraph 1 

(4) As has been seen in article 8, paragraph 1 (a), a State which has itself 

instituted a proceeding is deemed to have consented to the jurisdiction of the 

court for all stages of the proceeding, including trial and judgement at first 

instance, appellate and final adjudications and the award of costs where such 

lies within the discretion of the deciding authority, but excluding execution 

of the judgement. Article 9,.paragraph 1, addresses the question of the. 

extent to which a State which has instituted a proceeding before a court of 

another State may be said to have consented to the jurisdiction of the court 

in respect of counter-claims against it. Clearly, the mere fact that a State 

has instituted a proceeding does not imply its consent to all other civil 

actions against the State which happen to be justiciable or subject to the 

jurisdiction of the same court or another court of the State of the forum. 

The extent of consent in such an event is not unlimited, and the purpose 

of article 9, paragraph 1, is to ensure a more precise and better balanced 

limit of the extent of permissible counter-claims against a plaintiff State. 

A State instituting a proceeding before a court of another State is not open 

to all kinds of cross-actions before that court nor to cross-claims by parties 

other than the defendants. A plaintiff State has not thereby consented to 

separate and independent counter-claims. There is no general submission to 

all other proceedings or all actions against the State, nor for all times. 

The State instituting a proceeding is amenable to the court’s jurisdiction in 

respect of counter-claims arising out of the same legal relationship or facts 
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as the principal claim, ml or the same transaction or occurrence that is 

the subject-matter of the principal claim. m/ In some jurisdictions, the 

effect of a counter-claim against a plaintiff State is also limited in amount, 

which cannot exceed that of the principal claim; or if it does exceed the 

principal claim, the counter-claims against the State can only operate as a 

set-off. X&l This is expressed in American legal terminology as “recoupment 

----. 

l&2/ For example, the United Kingdom State Immunity Act 1978 (The Publh 
GenDl Acts. 1978, part 1, chap. 33, p. 715; reproduced-in United Nations, 
Materials on Jurisdictional Immunities ..%, pp. 41 usea.) provides in 
sect. 2, subsect. (6), that: 

“A submission in respect of any proceedings extends to any appeal 
but not to any counter-claim unless it arises out of the same legal 
relationship or facts as the claim.” 

See also Strousberae rt 
(London), vol. 44, p. 

(1881) bw Times Reno s 
199, whire the defendant was ailowed to assert any claim 

he had by way of cross-action or counter-claim to the original action in order 
that justice might be done. But such counter-claims and cross-suits can only 
be brought in respect of the same transactions and only operate as set-offs. 

l&3/ For example, the United States Foreign Sovereign Immunities Act 
of 1976 (Unite&S&Code. , vol. 8, title 28, chap. 97; 
reproduced in United Nations, merials on Jurisdictional Immunities . . . . 
pp. 55 et seq.) provides in sect. 1607 (Counter-claims), subsect. (b), that 
immunity shall not be accorded with respect to any counter-claim “arising out 
of the transaction or an occurrence that is the subject-matter of the claim of 
the foreign State”. Thus, in Kunstsammlun~f 
sax0 \ -Weima Revublic of Germanv and Elico on 
of Aideals, in: Cir., 5 May 1982. 

f (United States Court 
xernarional, vol. XXI, t 

p. 773) where the court was asked to determine the ownership of two priceless 
Albrecht Duerer portraits based on the competing claims of East Germany, 
West Germany, the Grand Duchess of Saxony-Weimar , and a United States citizen 
who had purchased the drawings in good faith without knowledge that they were 
Duerers, it held that the Grand Duchess’ cross-claim for annuities under a 
1921 agreement did not come urider the immunity exception for counter-claims 
arising out of the same transaction or occurrence as the claim of the foreign 
State. 

l&l Sect. 1607, subsect. (c) , of the United States Foreign Sovereign 
Immunities Act of 1976 states: “to the extent that the counter-claim does not 
seek relief exceeding in amount or differing in kind from that sought by the 
foreign State”. See also Strousbern V. Republic of Costa Rica (1881) (see 
note 102 cbove) and Union of Soviet Socialist Reoublics v. Belaiew (1925) (T’ 
AllEngl.iFna&w Reoorts 1925 (reprint), p. 369). 
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against the sovereign claimant”, which normally cannot go beyond “the point 

where affirmative relief is sought”. m/ Only defensive counter-claims 

against foreign States appear to have been permitted in common-law 

jurisdictions. l&/ On the other hand, in some civil-law jurisdictions, 

independent counter-claims have been allowed to operate as offensive remedies, 

and, in some cases , affirmative relief is known to have been granted. l@/ 

(5) Where the rules of the State of the forum so permit, article 9, 

paragraph 1, also applies in the case where a counter-claim is made against 

a State, and that State could not, in accordance with the provisions of the 

present articles, notably in Part III, invoke immunity from jurisdiction in 

respect of that counter-claim, had separate proceedings been brought against 

the State in those courts. 1;pBf Thus independent counter-claims, arising out 

m/ See, for example, South African Republic v. La w 
franca-belge du chemin &z fer du Nord (1897) (United Kingdom, ~~.Jep~&s, 
Chancery Division. 1898, p. 190) and the cases cited in notes 102 and 104 
above. 

@J&/ For an indication of possible means of affirmative relief in 
justifiable circumstances, see l&~&l& of Hai i v. Pmch et al. (1947) 
(mlemen . 2 d Series, vol. 73 (194:). p. 645); U.&ed States d 
Mexico v. Raek (193:) (Pacific Reporter. 2nd Seria vol. 4 (1931). p. 
The Inte-1 and ComRaraivea (Loidon) vol 2 (1953) 

981); 

p. 480; The Law Ouarterlv Review (Lozdon), vol. 71, NO. k (;UlY 1955): 
p. 305; The (London), vol. 18 (1955). P* 417; Minnesota 
La Re iew (Minneapolis, Minn.), vol. 40 (1956), P. 124. See, however, 
A&&&d eea Nicwenee de la a (705 F.2d, p. 250. United States 
Court of Appeafs, 7th Cir., 18 April 1983). 

U/ see, for example, Bdu (1857) (Paeictisie 
b&e. 1857 (Brussels), part 2, p. 348); Letortgt ott_oman (1914) 

Pe ue jdique intw de la locomotion (Paris), vol. V 
:19;[4), p. 142). 

lQ8/ See, for example, the United States Foreign Sovereign Immunities 
Act of 1976 (see note 103 above), sect. 1607, eubeect. (a), concerning 
counter-claims “for which a foreign State would not be entitled to immunity 
under sect. 1605 of this chapter had such claim been brought in a 
separate action against the foreign State”. Cf. art. 1, para. 2, of the 1972 
European Convention on State Immunity and Additional Protocol (see note 41 
above ) . 
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of different transactions or occurrences not forming part of the subject-matter 

of the claim or arising out of a distinct legal relationship or separate facts 

from those of the principal claim, may not be maintained against the plaintiff 

State, unless they fall within the scope of one of the admissible exceptions 

under Part III. In other words, independent counter-claims or cross-actions 

may be brought against a plaintiff State only when separate proceedings are 

available against that State under other parts of the present articles, 

whether or not the State has instituted a proceeding as in paragraph 1 

or has intervened to present a claim as in paragraph 2 of article 9, 

uraph 2 

(6) Paragraph 2 of article 9 deals with cases where a State intervenes in 

a proceeding before a court of another State not as an dcus cub, but as 

an interested party, to present a claim. It is only in this sense that it is 

possible to conceive of a counter-claim being brought against a State which 

has intervened as a claimant, and not as a mere w?.tness or merely to make a 

declaration, as in article 8, paragraph 1 (b), without presenting a claim. 

Once a State has intervened in a proceeding to make or present a claim, it is 

amenable to any counter-claim against it which arises out of the same legal 

relationship or facts as the claim presented by the State. Other parts of 

the commentary applicable to paragraph 1 concerning the limits of permissible 

counter-claims against a plaintiff State apply equally to counter-claims 

against an intervening claimant State, as envisaged in paragraph 2. They 

apply in particular to the identity of the legal relationship and facts as 

between the claim presented by the intervening State and the counter-claim, 

and possibly also to the quantum of the counter-claim and the extent or 

absence of allowable affirmative relief, if any, or of a remedy different in 

kind from, or beyond the limits of, the claim presented by the intervening 

State. 

(b) CounLer-claime 

(7) Where a State itself makes a counter-claim in a proceeding instituted 

against it before a court of another State , it is taking a step relating to 

the merits of the proceeding within the meaning of article 8, paragraph 1. 

In such a case, the State is deemed to have consented to the exercise of 

- 66 - 



jurisdiction by that court with respect not only to the counter-claim 

brought by the Stats itself, but also to the principal claim against it. 

(8) By itself bringing a counter-claim before a judicial authority of another 

State, a State consents by conduct to the exercise of jurisdiction by that 

forum. However, the effect, extent and scope of counter-claims by a State 

under article 9, paragraph 3, could be wider than those of counter-claims 

against the plaintiff State under paragraph 1, or against the intervening 

claimant State under paragraph 2 of article 9. For one thing, counter-claims 

by a defendant foreign State , although usually limited by local law to matters 

arising out of the same legal relationship or facts as the principal claim, 

are not limited in respect of the extent or scope of the relief sought, nor in 

respect of the nature of the romedy requested, Indeed, if they arise out of a 

different legal relationship or a different set of facts from those of the 

principal claim or if they are truly new and separate or independent 

counter-claims, they are still permissible as independent claims or, indeed, 

as separate proceedings altogether unconnected with the principal or original 

claim against the State. It is clear that the defendant State has the choice 

of bringing a counter-claim against the plaintiff or instituting a fresh and 

separate proceeding. Whatever the alternative chosen, the State making the 

counter-claim under article 9, paragraph 3, or instituting a separate 

proceeding under article 8, paragraph 1, is deemed to have consented to the 

exercise of jurisdiction by that court. Under article 8, as has been seen, 

the plaintiff State has consented to all stages of the proceeding before all 

the courts up to judgement, but not including its execution. Likewise, under 

article 9, paragraph 3, a State is deemed to have consented to the exercise of 

jurisdiction with regard to its counter-claims and to the principal claim 

instituted against it. ml 

&XV See, for example, art. 1, para. 3, of the 1972 European Convention 
on State Immunity (see note 41 above), according to which: 

“A Contracting State which makes a counter-claim in proceedings 
before a court of another Contracting State submits to the jurisdiction 
of the courts of that State with respect not only to the counter-claim 
but also to the principal claim.” 
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PART III 

PROCEEDINGS IN WHICH STATE IMMUNITY CANNOT BE INVOKED 

(1) The title of Part III, as adopted provisionally on first reading, 

contained two alternative titles in square brackets reading “[Limitations on] 

[Exceptions to] State Immunity” which reflected, on the one hand, the position 

of those States which had favoured the term “limitations” subscribing to the 

notion that present international law did not recognize the jurisdictional 

immunity of States in the areas dealt with in Part III and, on the other hand, 

the position of those which had favoured the term “exceptions” holding the 

view that the term correctly described the notion that State jurisdictional 

immunity was the rule of international law, and exceptions to that rule were 

made subject to the express consent of the State. The Commission adopted the 

present formulation on second reading to reconcile these two positions. 

(2) It is to be kept in mind that the application of the rule of State 

immunity is a two-way street. Each State is a potential recipient or 

beneficiary of State immunity as well as having the duty to fulfil the 

obligation to give effect to jurisdictional immunity enjoyed by another State. 

(3) In the attempt to specify areas of activity to which State immunity doas 

not apply, several distinctions have been made between acts or activities to 

which State immunity is applicable and those not covered by State immunity. 

The distinctions, which have been discussed in greater detail in a document 

submitted to the Commission, U.Q/ have been drawn up on the basis of 

consideration of the following factors: dual personality of the State, UJ/ 

dual capacity of the State, u/ acta iure imoerii and acta jure 

gestionia, 1131 which also relate to the public and private nature of StPta 

acts, U4/ and commercial and non-commercial activities. Us/ The Commission, 

11Q/ See XBrBnok . . 19.42, vol. 11 (Part One), p. 199, 
document A/CN.4/357, paias. 35-45. 

1111 Id.eIg, para. 36. 

112/ Idem, para. 37. 

1131 Ia, paras. 38-39. 

114/ I&n, paras. 40-42. 

115/ Idem, paras. 43-45. 
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howe x, decided to operate on a pragmatic basis, taking into account the 

situations involved and the practice of States. 

Article 10 

Commercial transactions 

1.’ If a State engages in a commercial transaction with a foreign 
natural or juridical person and, by virtue of the applicable rules 
of private international law, differences relating to the commercial 
transaction fall within the jurisdiction of a court of another State, 
the State cannot invoke immunity from that jurisdiction in a proceeding 
arising out of that commercial transaction. 

2. Paragraph 1 does not apply: 

(a) in the case of a commercial transaction between States; or 

(b) if the parties to the commercial transaction have expressly 
agreed otherwise. 

3. The immunity from jurisdiction enjoyed by a State shall not be 
affected with regard to a proceeding which relates to a commercial 
transaction engaged in by a State enterprise or other entity established 
by the State which has an independent legal personality and is capable of: 

(a) suing or being sued; and 

(b) acquiring, owning or possessing and disposing of property, 
including property which the State has authorised it to operate or manage. 

Commentary 

(a) General observations on the aft art- 

(1) Article 10 as adopted by the Commission on second reading is now 

entitled “Commercial transactions”, replacing the words “cosnnercial contracts” 

originally adopted on first reading, consistent with the change made in 

article 2 (Use of terms), paragraph 1 cc). It constitutes the first 

substantive article of Part III, dealing with proceedings in which State 

immunity cannot be invoked. 

&@raDh 1 

(2) Paragraph 1 represents a compromise formulation. It is the result of 

continuing efforts to accommodate the differing viewpoints of those who are 

prepared to admit an exception to the general rule of State immunity in the 

field of trading or commercial activities, based upon the theory of implied 

consent, or on other grounds, and those who take the position that a plea of 
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State immunity cannot be invoked to set aside the jurisdiction of the local 

courts where a foreign State engages in trading or commercial activities. For 

reasons of consistency and clarity, the phrase “the State is considered to 

have consented to the exercise of” which appeared in the original text of 

paragraph 1 provisionally adopted on first reading has been amended to 

read “the State cannot invoke immunity” , as a result of the Commission’s 

second reading of the draft article. This change, which. is also made 

in articles 11 to 14, does not, however, suggest any theoretical departure 

from various viewpoints as described above. The Commission held an extensive 

debate on this specified area of State activities ml and adopted a formula 

in an attempt to take into account the interests and views of all countries 

with different systems and practices. 

(3) The application of jurisdictional immunities of States presupposes the 

existence of jurisdiction or the competence of a court in accordance with the 

relevant internal law of the State of the forum. The relevant internal law of 

the forum may be the laws, rules or regulations governing the organisation of 

the courts or the limits of judicial jurisdiction of the courts and may also 

include the applicable rules of private international law. 

(4) It is common ground among the various approaches to the study of State 

immunities that there must be a pre-existing jurisdiction in the courts of 

the foreign State before the possibility of its exercise arises and that such 

jurisdiction can only exist and its exercise only be authorised in conformity 

with the internal law of the State of the forum, including the applicable 

rules of jurisdiction, particularly where there is a foreign element involved 

in a dispute or differences that require settlement or adjudication. !Che 

expression “applicable rules of private international law” is a neutral one, 

selected to refer the settlement of jurisdictional issues to the applicable 

AlhI See Urbook , . . 1982, vol. I, pp. 183-199, 1728th meeting, 
paras. 7-45, and 1729th to 1730th meetings; the discussion is summarized in 
Yea book . . . 1982 vol. II (Part Two), pp. 98-99, paras. 194-197. See also, 
codents and obsehations of Governments contained in document A/(X.4/410 and 
Add.l-5, and the Commission’s discussion at its forty-first SeMJiOn, Official 

. Records of the Gene al Asseg~blv. Fortv-fourth Session. S-t No. 1Q 
(A/44/10), paras. 48r9-498. 
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rules of conflict of laws or private international law, whether or not uniform 

rules of jurisdiction are capable of being applied. Each State is eminently 

sovereign in matters of jurisdiction, including the organisation and 

determination of the scope of the competence of its courts of law or other 

tribunals. 

(5) The rule stated in paragraph 1 of article 10 concerns commercial 

transactions between a State and a foreign natural or juridical person when 

a court of another State is available and in a posi.tion to exercise its 

jurisdiction by virtue of its own applicable rules of private international 

law. The State engaging in a commercial transaction with a person, natural 

or juridical, other than its own national cannot invoke immunity from the 

exercise of jurisdiction by the judicial authority of another State where that 

judicial authority is competent to exercise its jurisdiction by virtue of 4.ts 

applicable rules of private international law. Jurisdiction may be exercised 

by a court of another State on various grounds, such as the place of 

conclusion of the contract, the place where the obligations under the contract 

are to be performed, or the nationality or place of business of one or more of 

the contracting parties. A significant territorial connection generally 

affords a firm ground for the exercise of jurisdiction, but there may be other 

valid grounds for the assumption and exer. ‘se of jurisdiction by virtue of the 

applicable rules of private international law. 

(6) While the wording of paragraph 1, which refers to a commercial 

transaction between a State and a foreign natural or juridical person, implies 

that the State-to-State transactions are outside the scope of the present 

article, this understanding is clarified in paragraph 2, particularly because 

“foreign natural or juridical persons” could be interpreted broadly to include 

both private and public persons. UZ/ 

U/ See, for example, &public of Svria . Arab RG&LU& of l&y& 
(Supreme Court, undated) (extraits in French iz Jouxnal du drpFt: 
m, 1988, vol. 115, p. 472) concerning the dispute of the ownership 
of a building purchased by Syria in Brazil , subsequently used by Egypt and 
retained by Egypt after the breaking of the union between the two States. By 
a one-vote majority, immunity from jurisdiction prevailed in the Court’s split 
decision. 

The Government Procurator held the view that a discussion of the 
substantive issues could be relevant only if the Arab Republic of Egypt 
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(7) Subparagraphs (a) and (b) of paragraph 2 are designed to provide 

precisely the necessary safeguards and protection of the interests of all 

States. It is a well-known fact that developing countries often conclude 

trading contracts with other States, while socialist States also engage in 

direct State-trading not only among themselves, but also with other States, 

both in the developing world and with the highly industrialized countries. 

Such State contracts, concluded between States, are excluded by 

subparagraph (a) of paragraph 2 from the operation of the rule stated in 

paragraph 1. Thus State immunity continues to be the applicable rule in such 

cases. This type of contract also includes various tripartite transactions 

for the better and more efficient administration of food aid programmes. 

Where food supplies are destined to relieve famine or revitalize a suffering 

village or a vulnerable area, their acquisition could be financed by another 

State or a group of States , either directly or through an international 

organization or a specialized agency of the United Nations, by way of purchase 

from a developing food-exporting country on a State-to-State basis as z 

consequence of tripartite or multilateral negotiat&s. Transactions of this 

kind not only help the needy population, but may also promote developing 

countries’ exports instead of encouraging dumping or unfair competition in 

international trade. It should be understood that “a commercial transaction 

between States” means a transaction which involves all agencies and 

instrumentalities of the State, including various organs of government, 

as defined in article 2, paragraph (1) (b). 

(8) Subparagraph (b) leaves a State party to a commercial transaction 

complete freedom to provide for a different solution or method of settlement 

of differences relating to the transaction. A State may expressly agree in 

the commercial transaction itself, or through subsequent negotiations, to 

accepted the Brazilian jurisdiction. He said that its right to refuse was 
clear, and would have been even according to the doctrine of restrictive 
immunity, still confused and hardly convincing , which made a distinction 
between acts jure wu and jure gestionis. This was because the case at 
hand had nothing to do with any private business whatsoever, but concerned 
diplomatic premises within the context of State succession, which was 
exclusively and primarily within the domain of public international law. 
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arbitration or other methods of amicable settlement such as conciliation, good 

off ices or mediation. Any such express agreement would normally be in writing. 

mraph 3 

(9) Paragraph 3 sets out a legal distinction between a State and certain of 

its entities in the matter of State immunity from foreign jurisdiction. In 

the economic system of some States, commercial transactions as defined in 

article 2, paragraph 1 (c), are normally conducted by State enterprises, 

or other entitle8 established by a State, which have independent legal 

personality. The manner under which State enterprises or other entities are 

established by a State may differ according to the legal system of the State. 

Under some legal systems, they are established by a law or decree of the 

Government. Under some other systems, they may be regarded as having been 

established when the parent State has acquired majority shares or other 

ownership interests. As a rule, they engage in commercial transactions on 

their own behalf ae separate entities from the parent State, and not on behalf 

of that State. Thus, in the event of a difference arising from a Commercial 

transaction engaged in by a State entity, it may be sued before the court of 

another State and may be held liable for any consequences of the claim by the 

other party. In such a case, the immunity of the parent State itself is not 

affected, since it is not a party to the transaction. 

(10) The application of the provision of paragraph 3 is subject to 

certain conditions. First, a proceeding must be concerned with a commercial 

transaction engaged in by a State enterprise or other entity. Secondly, a 

State enterprise or entity must have an independent legal pereonality. Such 

an independent legal personality must include the capacity to: (a) eue or be 

sued; and (b) acquire, own, possess and dispose of property, including 

property which the State has authorized the enterprise or entity to operate or 

manage. In some socialist States, the State property which the State empowers 

its enterprises or other entities to operate or manage is called “segregated 

State property”. This terminology is not used in paragraph 3, since it is not 

universally applicable in other States. The requirements of subparagraphs (a) 

and (b) are cumulative: in addition to the capacity of such State enterprises 

and other entities to sue or be sued, they must also satisfy certain financial 

requirements as stipulated in subparagraph (b) . Namely, they must be capable 

Of SC”c’ir~ngi Owling Or =----- -- -A---- -_- nnnnrnaing and of disposing of property - property 

that the State has authorized them to operate or manage as well as property 

- 73 - 



they gain themselves as a result of their activities. The term “disposing” in 

paragraph (b) is particularly important, because that makes the property of 

such entities, including the property which the State authorized them to 

operate or manage, potentially subject to measures of constraint, such as 

attachment, arrest and execution, to the satisfaction of the claimant. 

(11) The text of paragraph 3 is the result of lengthy discussion in the 

Commission. The original proposal (former article 11 hia), which was 

submitted by the Special Rapporteur in response to the suggestion of some 

members and Governments, was an independent article relating specifically 

to State enterprises with segregated property. During the Commission’s 

deliberation of the proposal, however, it was the view of some members that 

the provision was of limited application as the concept of segregated property 

was a specific feature of socialist States and should not be included in the 

present draft articles. However, the view of some other members was that the 

question of State enterprises performing commercial transactions as separate 

and legally distinct entities from the State had a much wider application as 

it was also highly relevant to developing countries and even to many developed 

countries. They further maintained that a distinction between such 

enterprises and the parent State should be clarified in the present draft 

articles in order to avoid abuse of judicial process against the State. The 

Commission, taking into account these views , adopted the present formulation 

which includes not only the State enterprise with segregated property but also 

any other enterprise or entity established by the State engaged in commercial 

transactions on its own behalf, having independent legal personality and 

satisfying certain requirements as specified in subparagraphs (a) and (b). The 

Commission further agreed to the inclusion of the provision as part of 

article 10 rather than as an independent article, since article 10 itself 

deals with “commercial transactions”. One member, however, had serious 

reservations about the subotance of paragraph 3 which, in his view, had been 

introduced to meet the concern of a limited number of States and likely to 

thwart the whole object of the draft articles which was to ensure the 

enforcement of commercial transactions and the performance of contractual 

obligations. Other members have stressed that the provisions of 

subparagraphs (a) and (b) did not add anything to the notion of “independent 

legal personality” and were therefore superfluous. 
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(12) Although not specifically dealt with in the draft articles, note should 

be taken of the question of fiscal matters particularly in relation to the 

provisions of article 10. It is recalled that former article 16 as 

provisionally adopted on first reading dealt with that particular 

question. US/ One member expressed strong reservations with regard to the 

article, since it violated the principle of the sovereign equality of States 

by allowing a State to institute proceedings against another State before the 

tour’s of the former State. In this connection, a proposal was made to delete 

the article. The reason for the proposal was that the article concerned only 

the relations between two States, the forum State and the foreign State; it 

essentially dealt with a bilateral international problem governed by existing 

rules of international law. In contrast, the present draft articles dealt 

with relations between a State and foreign natural or juridical persons, the 

purpose being to protect the State against certain actions brought against it 

by such persons or to enable those persons to protect themselves against the 

State. Hence, the article which dealt with inter-State relations alone was 

not considered to have its proper place in the draft articles. There were 

members, however, who opposed ,.he deletion of the article as it was based on 

extensive legislative practice and had been adopted on first reading. After 

some discussion, it was finally decided to delete former article 16 on the 

understanding that the commentary to article 10 would clarify that its 

deletion is without prejudice to the law with respect to fiscal matters. 

(b) “Cod1 tmnaadms I, in the contex t 
9f State imsaunfitv 

(13) In order to appreciate the magnitude and complexity of the problem 

involved in the consideration and determination of the precise limits 

of jurisdictional immunities in this specified area of “cosusercial 

transaction”, JJ9/ it is useful to provide here, in a condensed form, a 

chronological survey of State practice relating to this question. 

us/ See -book .,. 1986, vol. II (Part TWO), p. 11. 

LE!/ Art. 10 has to be read in conjunction with art. 2, para. 1 (c), on 
the definition of “commercial transaction”, and art. 2, para. 2, on the 
i~c~~s.“~c~c:.u.a AC .hsC AnC4n:tine *..CCLy*CC”..LY.. Y& u....., “rC-..*--Y... The rmmmantsr;n~ Cn ,hnmn nrnviainna -“..l..l..--- --- -” -...,-- =- -. ----..- 

should also be taken into consideration. 
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. . 
(i) A~ofl D ractice: international and 

(14) This brief survey, of which a more detailed version has been submitted to 

the Commission, b2Q/ begins by mentioning one of the earliest cases, 

The”Chrirkieh” (1873). U.l/ in which the exception of trading activities (for 

the purpose of the article, “commercial transactions”) was recognized and 

applied in State practice. In this case, the court observed: 

“No principle of international law, and no decided case, and no 

dictum of jurists of which I am aware, has gone so far as to authorize a 

sovereign prince to assume the character of a trader, when it is for his 

benefit; and when he incurs an obligation to a private subject to throw 

off, if I may so speak, his disguise, and appear as a sovereignn, claiming 

for his own benefit, and to the injury of a private person, for the first 

time, all the attributes of his character.” JJ2/ 

(15) The uncertainty in the scope of application of the rule of State immunity 

in State practice is, in some measure, accountable for the relative silence of 

judicial pronouncement on an international level. Nevertheless, by not 

pursuing the matter on the international level, a State affected by an adverse 

judicial decision of a foreign court may remain silent at the risk of 

acquiescing in the judgement or the treatment given, though, as will be seen 

in Part IV of the present draft articles, States are not automatically exposed 

to a measure of seizure, attachment and execution in respect of their property 

once a judgement which may adversely affect them has been rendered or obtained. 

uv See the fourth report of the former Gpecial Rapporteur submitted to 
the Commission at its thirty-fourth session (xaat;book . . . 1982, vol. II 
(Part One)), paras. 49-92; and the second report of the Special Rapporteur 
submitted to the Commission at its forty-first seseion (A/CN.4/422 and 
Corr.1). paras. 2-19. 

United Kingdom, The La Reports. HighCourttAdmiraltp ar& 
, vol. IV (;875), p. 59. 

ui?f Ibid., pp. 99-100. This was the first case in which the commercial 
nature of the service or employment of a public ship wan held to disentitle 
h-r frnm Stnta inm.tnitv. -.-- ---... ----- e-s..-.--, . 
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(16) The practice of States such as Italy, m/ Belgium m/ and 

USI The courts of Italy were the first, in 1882, to limit the application 
of State immunity to cases where the foreign State had acted as an 

~CQ as opposed to a cor~omorale (see Morellet . Go et-no Dane& 
(Turin), vol. XXXV, part T (18:3), p. 125)). 

or in the capacity of a sovereign authority or political power (potere 
politico) as distinguished from a Dersona (see Gllttieres v. Elmilik 
(1886) (I1 Foro Itam (Rome), vol. XI, part 1 (1886). pp. 920-322)). See 
also 
msnohn v. Bey de Tunisi (1887) (ibid., vol. XII, part 1 (18871, pp. 485-486). 

In Italian jurisdiction, State immunity was allowed only in respect of 
I artid and not atti ui Pestione . The public nature of the State act 

was the criterion by which it was determined whether or not immunity should be 
accorded. Immunity was not recognized for private acts or acts of a 
private-law nature. See went of the Army of the United Sta es of 
America v. Gori Savel (R&j&a di diritto (Milin), 
vol. XXXIX (19561, pp. 91-92, and Jnternational Law s 
(London), vol. 23 (19601, p. 201)). Cf. -Mercantile v. Ru_G.rti 
(1955) (Rivista di diritto internazionale (Milan), vol. XXXVIII (19551, 
p. 376, and htematipnal Law Reports. 195.5 !London), vol. 22 (19581, 
p. 240). More recently, in l@co de la R&,on c. Credit0 Varw (Corte di 
Caaaazione, 19 October 1984) (Riviata di diritto intv privato e 
pvocessuale 1985, vol. 21, p. 635) concerning the debts arising from money 
transfers mlde by an Italian Bank in favour of a Peruvian bank, the court held 
that even assuming that the bank is a public entity, immunity from the 
jurisdiction of Italian courts could not be invoked with respect to a dispute 
arising not from the exercise of sovereign powers but from activities of a 
private nature. 

L3/ Belgian case law was settled as early as 1857 in a trilogy of cases 
, involving the guano monopol of Peru. These cases are: (a) Etat du Perou vr 

(1857) (see note 107 above); cf. E.W. Allen, The Position 
t;asme Belgian (New York, Macmillan, 1929). p. 8; 

(b) the “Peruvian Loans” case (1877) (w (Brussels), 
part 2, p. 307); this case was brought not against Peru, but against the 
Dreyfua Brothers company; (c) Peruvian GUY v. Dr&us et cw 
le Gouvernement du Pdrou (1980) (ibid., 1881, part 2, p. 313). In these three 
cases, a distinction wae drawn between the public activities of the State of 
Peru and its private activities with respect to which the Court of Appeals of 
Brussels denied immunity. Thus, like Italian courts, Belgian courts have, 
since 1888, also adopted the distinction between acts of the State in its 
sovereign (public) and civil (private) capacities: in &&et6 Dour b 
fabrw de car-a v. Colee de la guerre de la 
princioauti de Bu (1888) (ibid., 1889, part 3, p. 62). the Tribunal 
civil of Brussels held that, in concluding a contract for the purchase of 
bullets, Bulgaria had acted as a private person and eubjected itself to all 
the consequences of the contract. Similarly, in 8ociBt6 annnJnae4~w I 
ti er l&g&s-l-is v. Etat 
(19:3) (ibid 

I I (Miniatere du Waterataat) 
1903, part 1, p. 2941, a contract to enlarge a railway station 

in Holland wii made subject to Belgian jurisdiction. The distinction between . . a-.&e imped and acta m haz been applied by Belgian courts 
consistently since 1907; see Feldmana (1907) (ibid., 1908, 
part 2, p. 55). 
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Egypt Q5/ which could be said to have led the f?eld of “restrictive” 

immunity, denying immunity in regard to trading activities, may now have been 

overtaken by the recent practice of States which traditionally favoured a more 

unqualified doctrine of State immunity, such as Germany, &&/ the 

I251 The current case law of post-war Egypt has confirmed the 
jurisprudence of the country’s mixed courts, which have been consistent in 
their adherence to the Italo-Belgian practice of limited immunity. In Egypt, 
jurisdictional immunities of foreign States constitute a quastion of 
ordre public; see Decision 1173 of 1963 of the Cairo Court of First Instance 
(cited in United Nations, Ns on J&dictsies . .% 
p. 569). Immunity is allowed only in respect of acts of sovereign aithority 
and does not extend to “ordinary acts” (ibid.). 

Iail The practice of German courts began as early as 1885 with 
restrictive immunity based on the distinction between public and private 
activities, holding State immunity to ‘suffer at least certain exceptions’; 
see kiter v. Kaiser Fm-Joseoh-Bahn A.G, (1885) (!&get2 und . . Yerordnulatt fiir das Konigreich Bavern (Munich), vol. I (18851, pp. 15-16; 
cited in Harvard Law School, Reeearch in Ints, part III, 
“Competence of Courts in regard to Foreign States” (hereinafter called “the 
Harvard draft’) (Cambridge, Mass., 1932), published as &pl,emut to the 
American Jourr& of International Law (Washington, D.C.), vol. 26 (19321, 
pp. 533-534). In the Mic of u case (1953) (m 

tmacwrechf (Munich), ~01.~4 (1953). p. 368; Internationel 
&ports. 1953 (London), vol. 20 (1957). pp. 180-181). the Restitution Chamber 
of the Kamrnergericht of West Berlin denied immunity on the grounds that ‘this 
rule does not apply where the foreign State enters into commercial relations 
. . . viz., where it does not act in its sovereign capacity but exclusively in 
the field of private law, by engaging in purely private business, and more 
especially in commercial intercourse”. This restrictive trend has been 
followed by the Federal Constitutional Court in later cases: see, for example, 
K~-..Em&&.of (V des BV) (Tubingen), 
vol. 16 (1964)’ p. 27; English trans. in United Nations, Materials 
Jur_hsdictional Immunities .“’ pp. 282 et seq.), in which a contract for 
repair of the heating system of the Iranian Kmbassy was held to be 
“non-sovereign” and thus not entitled to immunity. In 1990, Germany ratified 
the E~.~rnp~m convention nn state Immunity (eee t-tote &I &ova), 

- 70 - 



United States of America m/ 

uzl It has sometimes been said that the practice of the courts of the 
United States of America started with an unqualified principle of State 
immunity. The truth might appear to be the opposite upon closer examination 
of the.dictum of Chief Justice Marshall in TheL’&cbmEY _v_slc.Fad$pl~ . md others (1812) (W. Cranch, Reports of Cases a gibed and as&iged 1 he 
Sup eme Court of the United States (New York, 19;1), vol. VII (3rd ii.; 
p. F16). In Bank of he United States v. Planters Bank of Georgia (18;4) 
(H. Wheaton, Reports Ef Casemed and md in &!UL%@XWK .cOU~t- vQf. the 
United States (New York, 19111, vol. IX (4th ed.), pp. 904 and 9071, it was 
held that, “when a Government becomes a partner in any trading company, it 
divests itself, so far as concerns the transactions of that crmpany, of its 
sovereign character, and takes that of a private citizen”. 

The first clear pronouncement of restrictive immunity by a United States 
court, based on the distinction between j&,aiure imperii and &-_iy~ 
pestionis, came in 1921 in The ‘*Pu” case (United States of America, 
The Federal Reporter, vol. 277 (1922). pp. 473, at 479-480; see also 
The Ame&n Jomof- (Washington, D.C.), vol. 21 (1927), 
p. 108). This distinction was supported by the Department of State, but 
rejected by the Supreme Court in 1926 in l&&d &Qth!zrSco. 
The S.S. “PesazQ” (United States ReDor&, vol. 271 (1927), p. 562). In 
subsequent cases, the courts preferred to follow the suggestion of the 
political branch of the Government; see, for example, Chief Justice Stone in 
Eeoublic of Mexico et al.. v. Hoffm (1945) (ibid., vol. 324 (19461, 
pp. 30-42). It was not until the Tate Letter of 1352 (United States of 
America, The Deoartment of State Bulletin (Washington, D.C.), vol. XXVI, 
No. 678 (23 June 1952). pp. 984-985) that the official policy of the 
Department of State was restated in general and in the clearest language 
in favour of a restrictive theory of immunity based upon the distinction 
between sure imow and acta iutenestionig. See, further, Victory 
Trane. . Cuia Ged de Abastecm 
(United &ares zf America, Federal vol. 336 (1965). p. 
354; see also s Law &pq&g (London), vol. ;5 (1967). p. 110). 

Since the adoption of the Foreign Sovereign Immunities Act of 1976 (see 
note 103 above), United States courts have decided on the question of 
inmunity, without any suggestion from the Department of State in the form of a 
“Tate Letter”. It is this 1976 Act that now provides legislative guidance for 
the courts with regard to the exception of commercial activity. See, for 
example, WV. -0 Cs. (807 F.2d 820. U.S. Court of 
Appeals, 9th Cir., 6 January 1987. The Amera.Journal of Inter.ga.&n&I&w 

I vol. 81, p. 660 (1987)); vterian-St. Luke s Medira Center 
(U.S. Court of Appeals, 7th Cir., 14 June 1989): 

L 

-co Central de 
Apieals, 5th Cit., 

Nim (720 F.2d, p. 1385. U.S. Court of 
19 Septembeer 1985. T&&nerican.&urnti of International 

Law vol. 80, p. 658 (1986)); Crenprian v. Itv.e&& (871 F.2d, p. 1515 
U.S. Court of Appeals, 9th Cir., 12 April 1989); brie Corpor&&n-v, 
National Iranian Radio and Television and Bank Melli Iran (U.S. Court of 
Appeais, iith Circ. 22 November i982, Interna.ionai Law Ream t , voi. 72, 
P. 172 (1987)); Americ~Wea.f.A&rlines s h-v, GPA Group* Ltd. (877 F.2d. 
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and the United Kingdom. ml 

p. 793. U.S. Court of Appeals, 9th Cir., 12 June 1989); MOX. 
PeoDle’s Republic of Baneladesh (U.S. Court of Appeals, 9th Cir. 3 July 1984, 
International Law Reoorts, vol. 80, p. 583 (1989)). 

128/ In connection with the commercial activities of a foreign State, 
notably ?n the field of shipping or maritime transport,‘the case law of the 
United Kingdom fluctuated throughout the nineteenth century. The decision 
which went furthest in the direction of restricting immunity was that of The 
“Charkieh” case (1873) (see the fourth report of the former Special Rapporteur 
submitted to the Commission at its thirty-fourth session (Yearbook . . . 1982, 
vol. II (Part One)), para. 80). The decision which went furthest in the 
opposite direction was that of The “Port0 Alexandre” case (1920) (United 
Kingdom, The Law Reports. Probate Division. 1924, p. 30). Thus the principle 
of unqualified immunity was followed in subsequerrt cases concerning commercial 
shipping, such as ComDaiiia Mercantil Argentina v. United States ShiDDine Board 
(1924) (Annual Dig t P Zes. 1923-l$& (London), 
vol. 2 (1933), case No. 73, p. 138), and other trading activities, such as the 
ordinary sale of a quantity of rye in Baccus S.R.L. . Servicio National de1 
Triao (1956) (United Kingdom, The Law Reoorts. Cueen’s Bench Division. 1957, 
vol. 1, p. 438). 

However, even in The “Cristina” case (1938) (United Kingdom, The Law 
B&ports. House of Lords. Judicial-Qommittee of the Privv Council. 1938 
p. 485; Annual Digest . . . . 1938-1940 (London), vol. 9 (1942), case No.‘86, 
p. 250), considerable doubts were thrown upon the soundness of the doctrine of 
immunity when applied to trading vessels , and some of the judges were disposed 
to reconsider the unqualified immunity held in The “Port0 Alex- ” case 
(1920). Thus, in a series of cases which include Pollfus Mice et Cie S.A. vI 
Bank of En- (1950) (United Kingdom, The Law Reoorts. Chancerv Divisio~r 
l$W), p. 333), United&America a& Reoublic of France v. Dollh Mieg 
eB (1952) (The All &Ig&d La 
vii. 1, p. 572) Sul an of Johore 

WW 1952 orts. , 

(1952) (ibid., i. 1211; see also (London), vol. 68 
(1952). p. 293) and Rahimtoola v. Nizam of Hvd&~&gd (1957) (United Kingdom, 
The Law Reeprts. Bouse of Lords. 1958, p. 379), a trend towards a 
“restrictive” view of immunity was maintained. In the Wlfus tiu 
Cie S.A. case (1950), the Master of the Rolls, Sir Raymond Evershed, agreed 
with Lord Maugham that “the extent of the rule of immunity should be jealously 
watched”. In the Sultan of Johore case (1952), Lord Simon, per curi=, denied 
that unqualified immunity was the rule in England in all circumstances. 

A forerunner of the ultimate reversal of the unqualified immunity held in 
The “Port0 Alexa&re” case (1920) 
case, in which the 
(United Kingdom, The 
distinguished and the 
the question of unqualified immunity was an open one when it came to 
Stete-cwned yesrsels engaged i:: crdinary n--a*ld L”..Y.lrACC. 
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(17) In Europe, the “restrictive” view of State immunity pronounced by the 

Italian and Belgian courts, as already noted, was soon followed also by the 

French, h2e/ 

Then, in 1977, in kendtex Trading Corooration Ltd. v. The Central Bank 
of NiPerti (see note 59 above), the Court of Appeal unanimously held that the 
doctrine of sovereign immunity no longer applied to ordinary trading 
transactions and that the restrictive doctrine of immunity should therefore 
apply to actions in oersonam as well as actions ti rem. This emerging trend 
was reinforced by the State Immunity Act 1978 (see note 102 above), which came 
before the House of Lords for a decision in 1981 in the “m de1 
Partido” case (1981) (The All England Law Reoorts. 1981 vol. 2, p. 1064). 
With the 1978 Act and this recent series of cases, the judicial practice of 
British courts must now be said to be well settled in relation to the 
exception of trading activities of foreign Governments. See also, Planmount 
Limited v. The Republic of Zaire (High Court, Queen’s Bench Division 
(Commercial Court), 29 April 1980, The International Law ReDart&, vol. 64, 
p. 268 (1983)). 

u!u A survey of the practice of French courts discloses traces of 
certain limitations on State irmlluhity, based on the distinction between the 
St;te ~6 ~~s;~~~dpublioue and as pe son e orivee, and between 
ac e d au o i e acte de ees tion 0: ac:e de D, in the judgem;‘;;;o;f 

. lower courts as early as 1890; see Faucon et Cle v. Gouvernement arec 
’ (Journal du droit inteaional Drive (Clunet) (Paris), vol. 17 (1890), 

p. 288). It was not until 1918, however, that the restrictive theory of State 
immunity was formulated and adopted by the French courts. See Soci&k 
maritime a ae de -sports v. C-is Hunnerford t V II ,I 
(Tribunal de commerce of Nantes, 1918) (Revue de droit in-al Drive 

I (Darras) (Paris), vol. Xv (1919), p. 510); -rook . Saci& 

VO~:~EVIII (l:i2-1923),tp. 743); Etat r-in v. Pasc&et e C&B 
(Court of Appeal of Rennes, 1919) (ibid., marl ime auxi aire de ransoorts 

droit international (Clunet) (Paris), vol. 52 (1925). p. 11:). 
(Journal 

The current jurisprudence of France may be said to be settled in its 
adherence to the “restrictive” view of State immunity, based on “trading 
activities”. The more recent decisions, however, have interpreted the theory 
of gctes de cm with some divergent results. For example, on the one 
hand, the purchase of ci.garettes for a foreign army and a contract for a 
survey of water distribution in Pakistan were both held to be &See & 

for public service; see, respectively, 
Pfm (1961) (Revue g&&ale de droit interns 
vol. 66 (1962). p. 654; reproduced in United Nations, 
durisdictio&&BE&ties . ..) p. 257) and Societe Tr- v. Federa- 
ef Pakis tan (1966) (International Law Reoorts, vol. 47 p. 150 (1974)). On the 
other hand, a contract for the commercial lease of an office for the tourist 
organization of a foreign Government and methods of raising loans both posed 
aifficulties for the courts in applying the standards of actes de commerce; 

--^^--I L.: E, respectfvely, Eta: ppy ll”L v. D”LIILE au”,- ue * II” c$* t.Teycyr c.--!LLi ----I- a- * “‘et-’ n--.,-- .v (1970) 
(ibid., (Cambridge), vol. 52 (1979), p. 317; reproduced in United Nations, 
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Netherlands UQ/ 

Materials on Ju is-&Q , p. 267) and Montefiore . Congo 
ue. (1955) (I~ternation;llLaw ReDOrtS. 1955,,vol. Rt 22 (1958), p. 2l6). In 
Banque camerounaise de de e ouoemen c. Societe des ablissements Robler 
(Cour de cassation 18 November 19865 (Journal du droit Mational., 1987, 
vol. 114, p. 632) involving the aval guaranteed by the Banque camerounaise de 
developpement, a public bank, on bills on exchange drawn.by the State of 
Cameroon for the financing of the construction of a public hospital in 
Yaounde, the court upheld the restrictive view of State immunity based on the 
distinction between the State as “p&sance DI&.&&' and as mrsonne Drive&, 
and held that, regardless of the cause of the difference, the aval guaranteed 
by the bank on behalf of the State of Cameroon is a commercial transaction 
entered into in the normal exercise of banking activities and is not related 
to the exercise of puissance publiae See also, &aue Teiara -1 an c . S. 

-ements’(Tribunal de Paris, 29 Nozemier 1982) 
A. 

. Tunzini Nessi Rntreprises E~UID 

Qiwd.1 Dal10 
. 

z- 1 S rey , 1983, Inf. raR., p. 302). 

UC/ A survey of the Netherlands courts indicates that, after the passage 
of a bill in 1917 allowing the courts to apply State immunity with reference 
to acta iure imoerii, the question of acta iure mtion&g remained open 
until 1923, when a distinction between the two categories of acts was made. 
However, the Netherlands courts remained reluctant to consider any activities 
performed by Governments to be other than an exercise of governmental 
functions. Thus a public service of tug boats, State loans raised by public 
subscription and the operation of a State ship were all considered to be 
acta iure imoerii; see, respectively, y. Advokaat v. Schyddinck 6 den 
Belsischen Staat (1923) (Weekb ad a het Reck (The Hague, 1923), No. 11088; 
Annual Digest . . . . 1923-1924 (iondzny, vol. 2 (1933). case No. 69, p. 133), 
R.C.E. de Froe v. US8R (1932) (Weekblad va het Recht (The Hague, 1932), 
No. 124453; Annual (iondon), vol. 6 (1938), case No. 87, 
p. 170) and The “Garbi” il938) &&lad van het Recht en Ne&rlanti 
JurieDrudentie (Zwollen, 1939), No. 96; &&g e (London), 
vol. 11 (1947), case No. 83, p. 155). 

It was not until 1947 that the Netherlands courts were able to find and 
apply a more workable criterion for restricting state immunity, holding that 
“the principles of international law concerning the immunity of States from 
foreign jurisdiction did not apply to State-conducted undertakings in the 
commercial, industrial or financial fields”; see l&her v. USSR (1942) 
(Yeekblad van het Recht en &d&.&se Jur- (Zwollen, 1942), 
No. 757; -1 Digest . . . . 1919-1947 (op. cit.), case No. 74, p. 140) and 
TheBanks V. The State Trust Arktu; The Tra& 
e enat o o he USSR in Germanv (Berlin) 

?M~scow: ;19:3; (aekblad 
i The State Bank of the USSR 

van het Recht en Nederlandse Juruudentie 
(Zwollen, 1943), No. 600; Annual Digest . . . . 1-1945 (London), vol. 12 
(19491, case No. 26, p. 101). The exception of trading activities, however, 
was more clearly stated in the 1973 decision of the Netherlands Supreme Court , I’ I in Societe eurwne d etudes et d ew en wtion olare 
Socialist Federal Republic of Yugoslavia (Netherlands Yearbook zf 

VC 

Internatbnal Law. 1974 (Leiden), vol. V, p. 290; reproduced in 
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and Austrian l3.l.l courts. 

(18) The judicial practice of a certa.in number of developing countries can 

also be said to have adopted restrictive immunity. Egypt, as already 

noted, m/ was the pioneer in this field. In recent years, the judicial 

practice of Pakistan m/ and Argentina m/ has provided examples of 

United Nations, dunities ..,-, p. 355). See 
also, L.F..K. . Federal WC of Gew @KG), District Court 
of Haarlem, 7 May 1986, ;G (1986) No. 322, NJ (1987) No. 955 Ketherlanh 

ook of Intm Law, vol. KK, pp. 285, at 287-290 (1989)). 

m/ The practice of Austria has fluctuated, starting with unqualified 
immunity in the nineteenth century , changing to restrictive immunity from 1907 
to 1926, and reverting to unqualified immunity until 1950. In Dralle v,, 
&public of Blovalria, decided in 1950 (QsterreichischeJuristen ZeitUng 
(Vienna), vol. 5 (1950), p. 341, case No. 356; English trans. in United 
Nations, M&.e.&& on Jurvties ..Is p. 183). the Supreme 
Court of Austria reviewed existing authorities on interilational law before 
reaching a decision denying immunity for what were not found to be acta jure 
w. The Court declared: 

0 
. . . This subjection of the acta ~G~LLG& to the jurisdiction of 

States has its basis in the development of the commercial activity of 
States. The classic doctrine of immunity arose at a time when all the 
comuercial activities of States in foreign countries were connected with 
their political activities . . . Today the position is entirely different; 
states engage in commercial activities and . . . enter into competition 
with their own nationals and with foreigners. Accordingly, the classic 
doctrine of immunity has lost its meaning, and, V, can no 
longer be recognised as a rule of international law.” (m 
J&&ten zeitunp, p. 347; United Nations, Mat&& on Jvriedicfional 
Ilmnunities, p* 195). 

l.W See note 125 above. 

l.331 In itz decision in 1981 in & M. Oureghi v. Unipepr SOVY 
tive in m 

x (Lahore), vol. XXX111 (1981). p. 377), the 
Supreme Court of Pakistan, after reviewing the laws and practice of other 
jurisdictions, as well as relevant international conventions and opinions of 
writers, and confirming with approval the distinction between acta jure 
imdiadacta. held that the court6 of Pakistan had 
jurisdiction in respect of commercial acts of a foreign Government. 

l&/ An examination of the case law of Argentina reveals that the courts 
have recognized and applied the principle of sovereign immunity in various 
cases concerning sovereign acts of a foreign Government; see, for example, - . . _ - 

v Be-no v. Gob- (i9iti) (Argentina, UOS de la 
Corte Suorglga de Justicia de la Nacicn (Buenos Aires), vol. 123, p. 58), 
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acceptance of restrictive immunity, while in the case of the Philippines, WI 
. there have been some relevant cases, but no decisions on the question of 

the exception of commercial transactions from State immunity. 

(ii) A survey of national leaislatiqg 

(19) A number of Governments have recently enacted legislation dealing 

comprehensively with the question of jurisdictional immunities of States and 

their property. While these laws share a common theme,‘namely the trend 

towards “restrictive” immunity, some of them differ in certain matters of 

important detail which must be watched. Without going into such details here, 

it is significant to compare the relevant texts relating to the “commercial 

contracts” except!on as contained in the Foreign Sovereign Immunities Act 

of 1976 m.: of the United States of America and in the State Immunity Act 

UnitedStatesdeBoard. (1924) (ibid., vol. 141, 
p. 127) and Zubiaurre v. Gob&no de Bolivia (1899) (ibid., vol. 79, p. 124); 
all cases referred to in United Nations, Baterib on Jurisdictiti 
Immunities ,.., pp. 73-74. The exception of trading activities was applied in 
The “A&&” case (1892) in respect of a contract of sale to be performed and 
complied with within the jurisdictional limits of the Argentine Republic (see 
Ministro Plenipotenciario de Chile v. Fratelli La arello, 

vol. 47, p. 2481; 
(Fallos de la Corte , 8uorema de Justicia de la Nacti The court declared itself 

competent and ordered the case ti proceed on the giounds that “the intrinsic 
validity of this contract and all matters relating to it should be regulated 
in accordance with the general laws of the Nation and that the national courts 
are competent in such matters” (see extract of the decision in United Nations, 
Materials on Jurisdictional.6 . . . . p. 73). See also I. Ruin Moreno, 

, 
El (Editorial 
Universitariatde Buenos Aires, 1941). 

1l1/ See the fourth report of the former Gpecial Rapporteur (see note 120 
above), para. 92. For example, in -ted Btates of a 

E. Gallo av. WiA&m I. -andRobert Go&r. netitiws. v. 
(Presrding Judge of Branch XV, Court of First Instance of Rizal 

and Eligio de Guzman 61 Co. Inc., respondents, No. L-35645, 22 May 1985, the 
Supreme Court of the Philippines, en bane. -ok of 
Internationd Law vol. XI, p. 87 (1985)), the supreme Court of the 
Philippines held hat contracts to repair a naval base related to the defence 
of a nation, a governmental function , and did not fall under the State 
immunity exception for commercial activities. There appears to be, however, 
no decisions upholding the exception of commercial transactions from State 
immunity. A similar situation is found also in Chile. See the fourth report 
of the former Special Rapporteur Yearbook .,, 1982, vol. II (Part Cne), 
para. 91. 

lxd See sections 1604 and 1605 (United Nations, w 
Jurisdictional Immunities . . . . pp. 57-58). 
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of 1978 m/ of the United Kingdom. The latter Act has, on this point, been 

followed closely by Pakistan, l.381 Singapore w/ and South Africa Ml and 

partly by Australia 1411 and Canada. 1421 

(iii) A survev of treaty practice 

(20) The attitude or views of a Government can be gathered from its 

established treaty practice. Bilateral treaties may contain provisions 

whereby parties agree in advance to submit to the jurisdiction of the local 

courts in respect of certain specified areas of activities, such as trading or 

investment. Thus the treaty practice of the Soviet Union amply demonstrates 

its willingness to have commercial relations carried on by State enterprises 

or trading organisations with independent legal personality regulated by 

competent territorial authorities. While the fact that a State is consistent 

in its practice in this particular regard may be considered as proof of the 

absence of rules of international law on the subject, or of the permissibility 

of deviation or derogation from such rules through bilateral agreements, an 

accumulation of such bilateral treaty practices could combine to corroborate 

the evidence of the existence of a general practice of States in support of 

the limitations agreed upon, which could ripen into accepted exceptions in 

XL!/ See Section 3 under the title “Exceptions from irmaunity” (ibid., 
p. 42). 

m/ The State Immunity Ordinance of 1981, section 5 (aette & 
gakietan (Islamabad), 11 March 1981; text reproduced in United Nations, 
Materials on J-ties . . . . pp. 21-22). 

m/ State Immunity Act of 1979, section 5 (singepore, 1979& 
tie Stat&&s of the &p&l& of Sim, reproduced in United Nations, 

m/ The South Africa Foreign States Immunities Act of 1981, 
section 4 (1) (ibid., p. 36). 

l4.u The Australian Foreign States Immunities Act of 1985, section II (1) 
and (2) (-1 Materi&, vol. 25, 1986, p. 715). 

,,.OI I-L A- -----11- lz-- “L-L- l-..-lA-. I- n---3*,- -A---L- InA.-L- I-.-IL- UueI BG:c C” yrovsuc: LVL ULILC: UwsrrrrLry ALA ~Qll~ULCLIi c;“U‘LLI \YLalCe: rml,rurzLy 
Act) (The Bette. Part III (Ottawa), vol. 6, No. 15 (22 June 19821, 
p. 2949, chap. 95). section 5. 
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international practice. &3/ However , at the time of first reading a member 

of the Commission maintained that the repeated inclusion of such an exception 

in specific agreements was based on consent and must not be taken to imply 

general acceptance of such an exception. 

(21) The 1951 agreement between the Soviet Union and France, 1441 typical of 

treaties concluded between the Soviet Union and developed countries, and 

paragraph 3 of the exchange of letter8 of 1953 between the Soviet Union and 

India, 1451 which is an example of such agreements between the Soviet Union 

and developing countries, provide further illustrations of treaty practice 

relating to this exception. 

1431 This view wa8 eubstantiated by a member of the Commission. See the 
statement by Mr. Tsuruoka during the thirty-third seseion of the Commiesion, 
in which he referred to the trade treaties concluded by Japan with the 
United States of America in 1953 and with the USSR in 1957 (Yearbook ..o 1981 . 
vol. I, p. 63, 1654th meeting, para. 23). 

m/ United Nations, mtv Serb, vol. 221, p. 95, art. 10. See 
similar provieione in treaties concluded by the USSR with Denmark (1946) 
(United NatiOn8, w Serb, vol. 8, p. 201); Finland (1947) (ibid., 
vol. 217, p. 3); Italy (1948) (ibid., p. 181)~ AU8tria (1955) (ibid., 
vol. 240, p. 289); Japan (1957) (ibid , vol. 325, p. 35); Federal Republic of 
Germany (1958) (ibid., vol. 346, p. in); the Netherlands (1971) (Trac_tatenblad 
van WKoninkriik der Ne&&n&g (The Hague, 19711, No. 163). The relevant 
provision8 of these treatiee are reproduced in Englieh in United Nations, 

ice . . c, pp* 140-144. 

ud/ Ibid., vol. 240, p. 157, sect. 3. See also similar provision8 in 
treaties concluded by the USSR with other developing countries, such as 
Egypt (1956) (ibid., vol 687, p. 221); Iraq (1958) (ibid., vol. 328, p* 118); 
Togo (1961) (ibid., vol. 
Yemen (1963) (ibid., 

730, p. 187); Ghana (1961) (ibid., vol. 655, p* 171); 
vol. 672, p. 315); Brazil (1963) (ibid., vol. 646, 

p. 277); Singapore (1966) (ibid., vol. 631, p. 125); Costa Rica (1970) (ibid., 
vol. 957, p. 347); Bolivia (1970) (ibid., p. 373). The relevant provisions of 
these treatiee are reproduced in English in United Nation8, Material-n 
JurL&&ional Inj8junities , . <, pp* 145-150. 
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(iv) A survev of internat- con entiou effm 
towards codification bv interiover 

(22) One regional convention, the 1972 European Convention on State 

Immunity, M/ and one global convention, the 1926 Brussels Convention, &!/ 

addressed the question of commercial activities as an exception to State 

immunity. While article 7 of the European Convention is self-evident in 

addressing the issue, 148/ it needs to be observed that the main object of 

article 1 of the Brussels Convention l&/ was clearly to assimilate the 

position of State-operated merchant ships to that of private vessels of 

commerce in regard to the question of immunity. 

(23) While the efforts of the Council of Europe culminated in the entry into 

force of the 1972 European Convention on State Immunity, similar efforts have 

been or are being pursued also in other regions. The Central American States, 

the Inter-American Council and the Caribbean States have been considering 

Ml See note 41 above. 

UZI International Convention for the Unification of Certain Rules 
relating to the Immunity of State-owned Vessels (Brussels, 1926) and 
Additional Protocol (Brussels, 1934) (League of Nations, vSeties, 
vol. CLXXVI, pp. 199 and 215; United Nations, Materials on Jurisdictional 
i4bumlmitiek..., PP. 173 et*). 

M/ Article 7 provides: 

II 1. A Contracting State cannot claim immunity from the jurisdiction 
of a court of another Contracting State if it has on the territory of the 
State of the forum an office, agency or other establishment through which 
it engages, in the same manner as a private pertion, in an industrial, 
commercial or financial activity, and the proceedings relate to that 
activity of the office, agency or establishment. 

“2 Paragraph 1 shall not apply if all the parties to the dispute 
are Staies, or if the parties have otherwise agreed in writing.” 

(ibid., p. 158). 

144f Article 1 provides: 

“Seagoing vessels owned or operated by States, cargoes owned by 
them, and cargoes and passengers carried on government vessels and the 
States owning or operating such vessels, or owning such cargoes, are 
subject in respect of claims relating to the operation of such vessels or 
the carriage of such cargc?s , to the same rules of liability and to the 
same obligations as those applicable to prlvnte vesselsi cargoes and 
equipment. ” 
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similar projects. 15p/ Another important development concerns the work of the 

Organisation of American States on the Inter-American Draft Convention on 

Jurisdictional Immunity of States. In the early 198Os, the OAS 

General Assembly requested the Permanent Council , a political body, to study 

the Inter-American Draft Convention on Jurisdictional Immunity of States 

approved by the Inter-American Juridical Committee in 1983, m/ which 

contains a provision limiting immunity in regard to “claims relative to trade 

or commercial activities undertaken in the State of the forum”. m/ The 

draft has been considered by a working group, established by the Permanent 

Council, which prepared a revised text as well as a comparative analysis of 

the two OAS drafts and the ILC draft on jurisdictional immunities. The 

revised OAS draft has been referred to Governments for their consideration. 

(24) It may be said from the foregoing survey that while the precise limits of 

jurisdictional immunities in the area of “commercial transactions” may not be 

easily determined on the basis of existing State practice, the concept of 

non-immunity of States in respect of commercial activities as provided in the 

rule formulated in paragraph 1 of the present article finds precedent in the 

sources received above. l&3/ 

l5.01 See, for example, the materials submitted by the Government of 
Barbados : “The Barbados Government is . . . at the moment in the process of 
considering such legislation [as the United Kingdom State Immunity Act 19781 
and in addition is spearheading efforts for a Caribbean Convention on State 
Immunity.” (United Nations, BIterials on Jurisdictional Immunities . . . . 
pp. 74-75). 

Ed/ Inter-American Draft Convention on Jurisdictional Immunity of 
States, adopted on 21 January 1983 by the Inter-American Juridical Committee 
(Of!A/Ser.G-CP/doc. 1352/83 of 30 March 1983). See also International L@ 
Material-g (Washington, D.C.), vol. XXII, No. 2 (1983), p. 292. 

El21 According to the second paragraph of article 5 of the draft 
convent ion, “trade or commercial activities of a State” are construed to mean 
the performance of a particular transaction or commercial or trading act 
pursuant to its ordinary trade operations. 

Lw See also the contributions from non-governmental bodies surveyed in 
the fourth report of the former Special Rapporteur (Ybook ., 1982, vol. 
(Part One), document A/CN.4/357, pp. 226-227). See further, ;or recent 

II 

developments, Ye&z&-.c& the Institute of. I_nternational Law, vol. 63, 
Part II, session of Santiago de Compostela, 1989; and International Law 
Association, Queens Conference (1990), International Committee on State 
T-,,“;t”. Firct Pmnnrt A” nn.rni-..--..rr fin. themmfikl!& -c @t-te Ismnuiiity -..-..-__ - -, , CIlP ~.-=.~=~.*.~A...Yb - LLYyll?*.‘L.O 
since 1982. 
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(25) The distinction made between a State and certain of its entities 

performing commercial transactions in the matter of State immunity from 

foreign jurisdiction appears to be generally supported by the recent 

treaties ub/ and national legislation .w/ as well as by the judicial 

u!d See, for example, the European Convention on State Immunity, 
article 27 (Council of Europe, R.urnp.ea~.._C~n~ m State.-_ and 
Additional Protocol, European Treaty Series, No. 74 (Strasbourg, 1972)) and 
the Union of Soviet Socialist Republics-United States Agreement on Trade 
Relations of 1 June 1990, article XII (1). 

Provisions similar to the USSR/USA Agreement are found also in the 
Czechoslovakia-United States Agreement on Tralle Relations of 12 April 1990, 
article XIV (1) and in the Mongolia-United States Agreement on Trade Relations 
of 23 January 1991, article XII (1). 

El/ See, for example, the United Kingdom State Immunity Act of 1978, 
section 14 (l), (2) and (3); the Singapore State Immunity Act of 1979, 
section 16 (l), (2) and (3); the Pakistan State Immunity Ordinance of 1981, 
section 15 (l), (2) and (3); the South Africa Foreign States Immunities Act of 
1981, sections 1 (2) and 15; and the Canada Act to provide for State immunity 
in Canadian Courts of 1982, sections 2, 3 (l), 11 (3) and 13 (2). See also 
the Australia Foreign Immunities Act of 1985, section 3 (1). the United States 
Foreign Sovereign Immunities Act of 1976, section 1603 (a) and (b) and 
section 1606 as well as section 452 of the third Restatement. 

National legislation specially relevant in the present context are those 
recently enacted in several socialist States. See, for example, Law of the 
Union of Soviet Socialist Republics on State enterprises (amalgamations), 
dated 30 June 1987 (Yedomosti V&S!&Q!!DQg9 soveta SSB, 1 July 1987, 
No. 26 (2412). (Text 385, pp. 427-463) (section 1 (1). (2) and (6)); 
1987 Decree on the Procedure for the Creation on the Territory of the USSR 
and the Activities of Joint Enterprises with the Participation of Soviet 
Organizations and Firms of Capitalist and Developing Countries (Decree of 
the USSR Council of Ministers adopted 13 January 1987. No. 49. gm 
(1987), No. 9, item 40; as amended by Decree No. 352 of 17 March 1988 and 
No. 385, 6 May 1989. Svsd_w~~~sssR, IX. 50-19; sE= (19891, No. 23, 
item 75); Law of the Union of Soviet Socialist Republics on Cooperatives in 
the USSR, adopted by the Supreme Soviet of the USSR on 1 June 1988 (arts. 5, 7 
and 8); Law of the People’s Republic of China on Industrial Enterprise6 owned 
by the Whole People, adopted on 13 August 1988 at the first session of the 
Seventh National People’s Congress (art. 2); General Principles of the Civil 
Law of the People’s Republic of China , adopted at the fourth session of the 
Sixth National People’s Congress, promulgated by Order No. 37 of the President 
of the People’s Republic of China on 12 April 1986 and effective as of 
1 January 1987 (arts. 36, 37 and 41); the Enterprise with Foreign Property 
Participation Act of the Czechoslovnk Federal Republic, the Act of 19 April 
1990 amending the Enterprise with Foreign Property Participation Act No. 173 
of 1988, Coil. (arts. 2 and 4). 
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practice of States, u4/ although specific approaches or requirements may 

1561 For the judicial practice of the United States of America, see, for 
example, ~%&~~x&-SEDSEDC~..&~. (543 F. Supp. p. 561. U.S. District Court, 
S.D. Texas, 30 March 1982); O’Connel Machinery Co. v. M.V. ‘Americana” 734, 
F. 2d, p. 115. U.S. Court of Appeals, 2d Cir., 4 May 1984. See, however, 
First National Ci v Bank . bX&ra el Comerci&&&erior de Cuba (1983) 
(103 S.Ct. p. 259:, 17 Jde 1873. TbtiericaDm1 of International Law, 
vol. 78, p. 230 (1984)). See, further, Foremost-Mew, Inc. v. Islamic 
&public of Iran (905 F. 2d, ~.~438. U.S. Court of Appeals, D.C. Cir., 
15 June 1990). and &&unazoo Sp ce Extraction CNnv v. The Provm 
plilitarv Governmat of S&ist Ethiopia (U.S. Foreign Sovereign Immunities 
Act; 26 August 1985. Zn&ernati~nal m. Mate-, vol. 24, p. 1277 
(1985)). Cf. Edlow International .Cw> Nuk& na Elektrarna KrskG 
(441, F. Supp., p. 827 (D.D.C. 1977), International Law Renorts, vol. 63 
(1982), p. 100). 

For the judicial practice of the United Kingdom, see, for example, 
I .!ZoDgresP_&&.P&i.do (1983) (TheLaw. Reports, 1983, vol. I, p. 244) in which 
the Appeals Court said: 

“State-controlled enterprises , with legal personality, ability to 
trade and to enter into contracts of private law, though wholly subject 
to the control of their State, are a well-known feature of the modern 
commercial scene. The distinction between them, and their governing 
State, may appear artificial: but it is an accepted distinction in the 
law of England and other States. Quite different considerations apply to 
a State-controlled enterprise acting on government direction8 on the one 
hand, and a State, exercising sovereign functions, on the other.” 
(ibid., p. 258, citations omitted). 

Later in hi8 opinion Lord Wilberforce rejected the contention that 
commercial transactions entered into by State-owned organisations could be 
attributed to the Cuban Government: 

“The status of these organisations is familiar in our courts, and it 
has never been held that the relevant State is in law answerable for 
their actions.” (ibid., p. 271). 

See also Trendtex T E . v (1977) (see note 59 
above) in which the Court of Appeal rules that the C.B.N. was not an alter egg 
or organ of the Nigerian Government for the purpose of determining whether i- 
could assert sovereign immunity; and L CzaEBikowLtd. 
&34mm3.n- (Court of Appeal (1978) Q.B. 176, House of Lord8 (1979) 
A.C. 351, ~nlternaf&~&,-Lti~epo.rts, vol. 64 (1983), p. 195) in which the 
House of Lords affirmed the decision of the lower court stating that in the 
absence of clear evidence and definite findings that the foreign government 
took the action purely in order to extricate a State enterprise from State 
contract liability, the enterprise cannot be regarded as an organ of the State. 

For the judicial practice of Canada see, for example, Ferranti-Psk&rd 
,_ _--. 

itdL..vk... Cushman Rentais Lt& pt_a.i i inter-, v0i. 64 tlY831, 
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p. 63), and B-chard v. J.L,-&.&WC Lt& (1984), 45 O.R. (2d), p. 792. 
Ontario Supreme Court (Master’s Chambers) (!&W&&n-.Xmr&Qk. .~f bternational 
b, vol. XXIII, pp. 416-17 (1985)). In the former case, the Ontario High 
Court of Justice (Divisional Court) held that the New York State Thruway 
Authority was not an organ or alter. ego of the State of New York but an 
independent body constituted so as to conduct its own commercial activities 
and, therefore, was not entitled to sovereign immunity. In the latter case, 
although the Senior Master reached the decision to set aside the service on 
the James Bay Energy Corporation on the ground that the corporation was 
entitled to sovereign immunity as an organ of the government of Quebec, he did 
consider the question of whether there was any evidence to show that the 
corporation was engaged in purely private or commercial activities. 

For the judicial practice of France , see, for example, weci6p~W I * 1 Cobrev. BradenrCPrDo a ion Wm inude 
MW allaxe La&i&s, vol. 65 (1984). pe 57;; Sti&ti.Ef;s, 

&S.-de v. Morfl~&-Qtieu 
, vo 1. 65 (1984), p. 67). In lZisii&tiLtimle 326 

T~FQ.+ Routiers ~.-!Zompag&z..-Alg&&n-~--d~ Transit et d’&Xr&zme.nt. Serves 
liu r e 4ndJm~t~ r ( 19 7 9 1, ( 1-n t&r-t&-n&- &awm , vol. 65 (1984), 

p. 83) the Court of Cassation held as follows: 

“SNTR had a legal personality distinct from that of the Algerian 
State, was endowed with its own assets , against which the action oi the 
creditors was exclusively directed , and performed commercial operations 
by transporting goods in the same way as an ordinary commercial 
undertaking. Having made these findings, the Court of Appeal correctly 
concludeds . . . that SNTR could not claim before a French court either to 
exploit assets belonging to the Algerian State or, even if such had been 
the case, to act pursuant to an act of public power or in the interests 
of a public service. It therefore followed that SNTR was not entitled 
either to jurisdictional immunity or immunity from execution.” 
(ibid., p. 85). 

For the judicial practice of Germany, which may be said to have applied 
both the structural and the functional tests, see, for example, s 
P etitioner v. Central Bank of Nigh& (1975) (Iaternational_Law w 
vol. 65 (1984) p. 131) relating to a contract claim, in which the District 
Court of Frankfurt held that “[w]e need not decide whether, based on the 
responsibilities assigned to it, the respondent discharges sovereign functions 
and whether, under Nigerian law, the respondent acts as a juristic person and 
carried out in whole or in part the authority of the State in fulfilment of 
responsibilities under public law. The petitioner correctly points out that 
in accordance with general case law, legal publications and writings on 
international law, separate legal entities of a foreign State enjoy no 
immunity” (ibid., p. 134). The court added cautiously that, even if the 
defendant were a legally dependent government department, it would still not 
be entitled to immunity, since immunity from jurisdiction was only available 
in respect of wiur_ee-r:_rii and not for ~&&j~._~~j,~&. Also, in the 

- 91 - 



NaztiondIranian Oil Comnany Pipeline Contracts case, 1980 (ibid., vol. 65 
(19841, p. 2121, the Superior Provincial Court of Frankfurt held that there 
was no general rule of public inteLnational law to the effect that domestic 
jurisdiction was excluded for actions against a foreign State in relation to 
its non-sovereign activity (acta iure eestionis) and further stated as follows: 

“In German case law and legal doctrine, it is predominantly 
argued that commercial undertakings of a foreign State which have 
been endowed with their own independent legal personality do not enjoy 
iriiiiiuni ty . . . . what is decisive is that the defendant is organised under 
Iranian law as a public limited company - that is as a legal person in 
private law enjoying autonomy vis-a-vi& the Iranian State.” 

See further, I&tie Matter of. Constitutional Complaints of the Nationa 
Iranian-m Comnawnst Certain Orders of the District Court and t& 
Court._of-Appeals of Franl.furt in Prejudgment Attachment ProcesdingR-,against . 
theCompla an . 37 iJM Zeitschrift fiir Wirtschafts- und Bankrecht 722 (1983) 
(Federal Citstitutional Court, 12 April 1983. English translation in 
International bgal Materialg, vol. XXII, p. 1279 (1983)). 

For the judicial practice of Switzerland, see, for example, &ZJII 
Centrale de la Renubliaue de Ttrouie v. Weston Comoasnie de Finance 
d.‘Inves.timent SA (1978) (1nternatic:ral Law Reports, vol. 65 (1984; 

t 

p. 4171, in which the Federal Tribunal rejected the plea of immunity in the 
ground that the agreement for the provision of a “time deposit” be:ween 
two commercial banks, to which a State was not a party and which had been 
concluded according to prevailing international banking practice, was to be 
classified according to its nature as a contract under private law (w 
gestionia) over which the Swiss Courts had jurisdiction. In this case, it 
seems that the &ne materiae approach weighed. But, also in this case, it 
wac indicated that the State Bank w%s deemed like a private bank as far as the 
transaction in question was concerned. See also Banco de la Nation Lima v. 
h&W..ilattOlica de1 Veneto, (1984) (International Law Reoorts, vol. 82 (1990!, 
p. 1.0): Swissai . X and AnothL (1985) (Federal Tribunal, International Law 
RoR~>rU, vol. 85 719901, p. 36) 
en Mat&e Pinala du Tribunal d 9 

(Federal Tribunal, I mg, vol. 82, p. SO). In the latter 
case the bank deposits of the Vatican City Institute were dealt with in the 
same manner as that of a foreign State bank. 

Some other cases relevant to the question of State enterprises or other 
entities in relation to immunity of States from the jurisdiction of foreign 
courts include, Belgium: S.A. “Dhlellemes et Masurel’m . raliegLe. 
la R~&J&.ique de Turquie (Court of Appeal of Brussels, 1963, International-Law 
Report., vol. 45 (1972) p. 85); Italy: Hun&p Papal Iustitute v. Hungarian 
!nst~.t~t~~~~ (Court of Cassation, 1960, International u 
Pe.pQxtts vol. 40 (1970), p. 59). 

The judicial practice of developing countries on foreign State 
enterprises or entities is not readily discernible due to the lack of 
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vary among them. &2l 

Article 11 

Contracts of emplovment 

1. Unless otherwise agreed between the States concerned, a State cannot 
invoke immunity from jurisdiction before a court of another State which 
is otherwise competent in a proceeding which relates to a contract of 
employment between the State and an individual for work performed or to 
be performed, in whole or in part, in the territory of that other State. 

2. Paragraph 1 does not apply if: 

!a) the employee has been recruited to perform functions closely 
related to the exercise of governmental authority; 

(b) the subject of the proceeding is the recruitment, renewal of 
employment or reinstatement of an individual; 

(c) the employee was neither a national nor a habitual resident of 
the State of the forum at the time when the contract of employment was 
concluded; 

(d) the employee is a national of the employer State at the time 
when the proceeding is instituted; or 

(e) the employer State and the employee have otherwise agreed in 
writing, subject to any considerations of public policy conferring on the 
courts of *he State of the forum exclusive jurisdiction by reason of the 
subject-matter of the proceeding. 

information. With regard to the practice of Indian courts see, for example, 
Fe Central Jute Mills Co. Ltd. . VEB Deutfrwereew 
(Cllcutta High Court, A.I.R. 198:, cal. 225, Indiaa 
International Law, vol. 23 (19831, p. 589) in which the Court held that 
VEB Deutfracht Seereederei ROE ock which was a company incorporated under the 
laws of the German Democratic Republic was not a “State” for the purposes of 
national legislation requiring consent of the Indian Central Government to sue 
a foreign State, but did not decide whether the entity should be considered as 
part of a State for the purposes of jurisdictional immunity under 
international law. 

,CYI 
L.2 I See 2. Schreuer, State intinunitv: Some Recent Deve1ooment-g. 1988, 

pp. 92-12h. 
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(a) Nature and scooe of the exception of “contracts of employment” 

(1) Draft article 11 adopted by the Commission covers an area commonly 

designated as “contracts of employment”, which has recently emerged as an 

exception to State immunity. “Contracts of employment” have been excluded 

from the expression “commercial transaction” as defined in article 2, 

paragraph 1 (c) of the present draft articles. They are thus different in 

nature from cummercial transactions. 

(2) Without technically defining a contract of employment, it is useful to 

note some of the essential elements of such a contract for the purposes of 

article 11. The area of exception under this article concerns a contract of 

employment or service between a State and a natural person or individual for 

work performed or to be performed in whole or in part in the territory of 

another State. Two sovereign States are involved, namely the employer State 

and the State of the forum. An individual or natural person is also an 

important element as a party to the contract of employment, being recruited 

for work to be performed in the State ofathe forum. The exception to State 

immunity applies to matters arising out of the terms and conditions contained 

in the contract of employment. 

(3) With the involvement of two sovereign States, two legal systems compete 

for application of their respective laws. The employer State has an interest 

in the application of its law in regard to the selection, recruitment and 

appointment of an employee by the State or one of its organs, agencies or 

instrumentalities acting in the exercise of governmental authority. It would 

also seem justifiable that for the exercise of disciplinary supervision over 

its own staff or government employees , the employer State has an overriding 

Llterest in ensuring compliance with its internal regulations and the 

prerogative of appointment or dismissal which results from unilateral 

decisians taken by the State. 

(4) Cn the other hand, the State of the forum appears to retain exclusive 

jurisdiction if not, indeed, an overriding interest in matters of domestic 

public policy regarding the protection to be afforaed to its local labour 

force. Questions relating to medical insurance, insurance against certain 

risks, minimum wages, entitlement to rest and recreation, vacation with pay, 

compensation to be paid on termination of the contract of employment, etc., 

are of primary concern to the State of the forum , especially if the employees 
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were recruited for work to be performed in that State, or at the time of 

recruitment were its nationals or habitual or permanent residents there. 

Beyond that, the State of the forum may have less reason to claim an 

overriding or preponderant interest in exercising jurisdiction. The basis for 

jurisdiction is distinctly and unmistakably the closeness of territorial 

connection between the contracts of employment and the State of the forum, 

namely performance of work in the territory of the State of the forum, as well 

as the nationality or habitual residency of the employees. Indeed, local 

staff working, for example, in a foreign embassy would have no realistic way 

to present a claim other than in a court of the State of the forum, m/ 

Article 11, in this respect, provides an important guarantee to protect their 

legal rights. The employees covered under the present article include both 

regular employees and short-term independent contractors. 

(b) The rule of non-immunity 

(5) Article 11 therefore endeavours to maintain a delicate balance between 

the competing interests of the employer State with regard to the application 

of its law and the overriding interests of the State of the forum for the 

application of its labour law and in certain exceptional cases also in 

retaining exclusive jurisdiction over the subject-matter of a proceeding. 

(6) Paragraph 1 thus represents an effort to state the rule of non-immunity. 

In its formulation, the basis for the exercise of jurisdiction by the 

competent court of the State of the forum is apparent from the place of 

performance of work under the contract of employment in the territory of the 

State of the forum. Reference to the coverage of its social security 

provisions incorporated in the original text adopted on first reading has been 

deleted on second reading, since not all States have social security systems 

liB/ See, for example, S. c. Etat indien (Tribunal federal, 22 May 1984) 
(Annuaire 6-e de droit internat-, 1985, vol. 41, p. 172) concerning the 
dismissal of a locally recruited Italian national originally employed by the 
Embassy of India to Switzerland as a radio-telegraphist, subsequently carrying 
out drafting, translation and photography, finally working as an office 
employee. The court held that, since the employee was an Italian national, 
carried out activities of a subordinate nature and had been recruited outside 
India, he had no link with the State of India and exercise of jurisdiction on 
the case could not cause any prejudice to the discharge of State functions, 
md, thermfnro. t&t the p--lc,wst ,.noPraet YPC en+ - - - - - - - - - - , --a------ *..a- -IV- iZ -A*& l kn re..al..l ,.G cl.- -CO*.., “L 9.S.S . 
nhnce publlqx of India and the Swiss courts had jurisdiction over the 
case. 
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in the strict sense of the term and some foreign Stmtes may prefer that their 

employees not be covered by the social security system of the State of the 

forum. Furthermore, there were social security systems whose benefits did not 

cover persons employed for very short periods. If the reference to social 

security provisions was retained in article 11, such persons would be deprived 

of the protection of the courts of the forum State. However, it was precisely 

those persons who were in the most vulnerable position and who most needed 

effective judicial remedies. The reference to recruitment in the State of the 

forum which appeared in the original text adopted on first reading has also 

been deleted. 

(7) Paragraph 1 is formulated as a residual rule, since States can always 

agree otherwise, thereby adopting a different solution by waiving local labour 

jurisdiction in favour of immunity. Respect for treaty regimes and for the 

consent of the States concerned is of paramount importance, since they are 

decisive in solving the question of waiver or of exercise of jurisdiction by 

the State of the forum or of the maintenance of jurisdictional immunity of the 

employer State. Without opposing the adoption of paragraph 1, some members 

felt that paragraph 1 should provide for the immunity of the State as a rule 

and that paragraph 2 should contain the exceptions to that rule. 

Cc) Circumstances justifyinn maintenance of the rule of State immunitv 

(8) Paragraph 2 strives to establish and maintain an appropriate balance by 

introducing important limitations on the application of the rule of 

non-immunity, by enumerating circumstances where the rule of immunity still 

prevails. 

(9) Paragraph 2 (a) enunciates the rule of immunity for the engagement of 

government employees of rank whose functions are closely related to the 

exercise of governmental authority. Examples of such employees are private 

secretaries, code clerks, interpreters, translators and other persons 

entrusted with functions related to State security or basic interests of the 

State. B/ Officials of established accreditation are, of course, covered by 

mu See, for exmple, the judicial practice of Italy: 

17 January 1986, No. 283, The Italian Yearbook of International Law, VII, Gal. 
pp. 298-299 (1986-1987)); Console senerale belsa in Naooli V. ESpOSitQ &Q&L 



this subparagraph. Proceedings relating to their contracts of employment will 

not be allowed to be instituted or entertained before the courts of the State 

of the forum. The Commission on second reading considered that the expression 

“services aosociated with the exercise of governmental authority” which had 

appeared in the text adopted on first reading might lend itself to unduly 

extensive interpretation, since a contract of employment concluded by a State 

stood a good chance of being “associated with the exercise of governmental 

authority”, even very indirectly. It was suggested that the exception 

provided for in sub,paragraph (a) was justified only if there was a close link 

between the work to be performed and the exercise of governmental authority. 

The word “associated” has therefore been amended to read “closely related”. 

In order to avoid any confusion with contracts for the performance of services 

which were dealt with in the definition of a “commercial transaction” and were 

therefore covered by article 11, the word “services” was replaced by the word 

“functions” on second reading. 

(10) Paragraph 2 (b) is designed to confirm the existing practice of 

States ml in support of the rule of immunity in the exercise of the 

di Casw&&&oni Uniti), 3 February 1986, No. 666, ibid.); ti oni cc 

Repubblica ederale di eunan ia (Carte di Ce, 15 July 1987) (& 
&AL, 1988, vol. 71, p. 902). 

For the judicial practice of some other States, see for example, 
Poland: &ia B. v. A- Cultmtute in Wareaw (bupreme Court, 
25 March 19i7, &&ernatw La ReDorta, vol. 82 (1990). p. 1); Germany: 
m (Hanover 
Labour Court. 4 March 1981, bterna, vol. 65 (1984). 
p. 205); Belgium: Portugal v. Gon& , Civil Court of Brussels (second 
Chamber) (11 March 1982, m Law &~~o&g, vol. 82 (1990).(~bf~~); 
Switzerland: Tsakoe v. Governmen of the United of Bmerica 
Tribunal of Geneva. 1 February li72, -maw vol. 75 
(1987), p. 78); United Kingdom: V. lit of India (employment 
Appeal Tribunal. 17 November 198EaLaw ReDOrte, ~01’ 64 (1983), 
p’ 352). 

l&2/ See, for example, in the judicial practice of Italy, the interesting 
decision rendered in 1947 by the United Sections of the Supreme Court of 
Cassation in W v. 
(Xl Foro It- (Rome), vol. LKKI (1948), p’ 855; 
(London), vol. 15 (1953), p. 141, case No. 45), in which the Soviet Trade 
Delegation was held to be exempt from jurisdiction in matters of employment of 
an Italian citizen’ being acta iure M, notwithstanding the fact that the 
appointing authority was a separate legal entity’ or for that matter a foreign 

- 97 - 



discretionary power of appointment or rlon-appointment by the State of an 

individual to any official post or employment position. This includes actual 

corporation established by a State. Also in this case, no distinction was 
made between diplomatic and commercial activities of the trade agency. 
Similarly, in 1955, in Depart-t of the Armv of the United Stat--f--Am- 
v-. G~rJ.Jj~l.l&-i (Rivista di diritto internmionah (Milan), vol. XXXIX 
(19561, pp. 91-92; Inter-1 Law Report& (London), vol. 23 (1960), 
p. 3.011, the Court of Cassation declined jurisdiction in an action brought by 
au Italian citizen in respect of his employment by a United States military 
base established in Italy in accordance with the North Atlantic Treaty, this 
being an jattivith pa&istica connected with the funzioni pubbliche Q 

Do,I&&he of the United States Government. The act of appointment was 
performed in the exercise of governmental authority, and as such considered 
to be an atto di sovranita. 

In Rap~~~.sentanzg~~~~-i~ del1’U.R.S.S. V. Kazmahu (1933) Rivista . . c 
(Rome), 25th year (1933). p. 240; Annual Digest . . . . 1933-1934 (London), 
vol. 7 (1940). p. 178, case No. 69, concerning an action for wrongful 
dismissal brought by an ex-employee of the Milan branch of the Soviet Trade 
Delegation, the Italian Supreme Court upheld the principle of immunity. This 
decision became a leading authority followed by other Italian courts in other 
cases, such as L&ttle v. Ri-ccio e Fis.&& (Court of Appeal of Naples, 1933) 
(Rlv.i&e~,, 26th year (19341, p. 110) (Court of Cassation, 1934) (&ad 
Digest . . . . 1933-1934, SQ, cit., p. 177, case No. 68); the Court of Appeal of 
Naples and the Court of Cassation disclaimed jurisdiction in this action for 
wrongful dismissal by Riccio, an employee in a cemetery the property of the 
British Crown and “maintained by Great Britain j\a~c imperii for the benefit of 
her nationals as such, and not for them as individuals”. Furthermore, in 
another case, Luna v. Reoubblica socialista di Romati (1974) (Hivista ..C 
(Milan), vol. LVIII (19751, p. 5971, concerning an employment contract 
concluded by an economic agency forming part of the Romanian Embassy, the 
Supreme Court dismissed Luna’s claim for 7,799,212 lire as compensation for 
remuneration based on the employment contract. The court regarded such labour 
relations as being outside Italian jurisdiction. 

See the practice of Dutcn courts, for example, in l&K, v. ReDt&l& of 
T&&y, (The Hague Sub-District Court, 1 August 1985, &stitute’s Collection 
No. R 2569; Nether-da Yearbook of International Law, vol. XIX, p. 435 
(1988)) concerning the application for a declaration of nullity in respect of 
the dismissal of a Dutch secretary employed at the Turkish Embassy in 
The Hague. The court held that the conclusion of a contract of employment 
with a Dutch clerical worker who had no diplomatic or civil service etatus was 
an act which the defendant performed on the same footing as a natural or legal 
person under private law and that there was no question whatsoever there of a 
purely governmental act; the defendant, who was represented by his ambassador, 
entered into a legal transaction on the same footing as a natural or legal 
person under private law. The court accordingly decided that the defendant’s 
plea of immunity must therefore be rejected and further that since the 
defendant gave notice of dismissal without the consent of the Director of the 
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appointment which under the law of the employer State is considered to be a 

unilateral act of governmental authority. So also are the acts of “dismissal” 

or “removal” of a government employee by the State, which normally take place 

after the conclusion of an inquiry or investigation as part of supervisory or 

disciplinary jurisdiction exercised by the employer State. This subparagraph 

also covers cases where the employee seeks the renewal of his employment or 

reinstatement after untimely termination of his engagement. The rule of 

immunity applies to proceedings for recruitment , renewal of employment and 

reinstatement of an individual only. It is without prejudice to the possible 

recourse which may still be available in the State of the forum for 

compensation or damages for “wrongful dismissal” or for breaches of obligation 

to recruit or to renew employment. In other words, this subparagraph does not 

prevent an employee from bringing action against the employer State in the 

State of the forum to seek redress for damage arising from recruitment, 

Regional Employment Office [Gewestelijk Arbeidsbureau] without K’s consent and 
without any urgent reason existing or even having been alleged, the dismissal 
was vu id. 

See also the practice of Spanish courts, for example, in EB.M. IL 
Guinea F&u&&& (Tribunal Supremo, 10 February 1986, abstract in B.etita 
E&p&la de Derecho International 1988, vol. 40, II, p. 10) concerning the 
application of a Spanish national’for reinstatement as a receptionist at the 
Embassy of Equatorial Guinea. The court said that granting Equatorial Guinea 
immunity from jurisdiction would imply an extension by analogy of the rules on 
diplomatic immunity and the recognition of absolute immunity of States from 
jurisdiction as a basic principle or customary rule of international law, 
while this principle was presently being questioned by the doctrine, and 
national courts were exercising their jurisdiction over sovereign States in 
matters in the sphere of acta iumnestionie; and in D.A. C.-~&&J&G 
(Tribunal Supremo, 1 December 1986, abstract in Revista de DerU 
Ut&rnacional 1988, vol. 40, II, p. 11) in which the court upheld the 
application 0; a non-Spanish national for reinstatement as a secretary in the 
Embassy of South Africa, stating that ecta were an exception to 
the general rules on jurisdictional immunity of States. 

With regard to the practice of Belgian courts see, for example, 
C&&&&z c. Officeercial du Portu& (1980) (Tribunal du travail de 
Bruxelles, abstract in Revue belne de droit intm, 1986, vol. 19, 
p. 368) which related to an employment contract between a Portuguese national 
and the Portuguese public entity FJlndodeteo de m The 
Tribunal held that while, as an emanation of the State, the entiiy could in 
principle enjoy immunity from jurisdiction , the employment contract had the 
characteristics of an acte de mtion oriveq. Immunity was therefore denied. 
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renewal of employment or reinstatement of an individual. The Commission on 

secoud reading replaced the words “the proceeding relates to” adopted on first 

reading by the words “the subject of the proceeding is” to clarify this 

particular point. The new wording is intended to make it clear that the scope 

of the exception is restricted to the specific acts which are referred to in 

the subparagraph and which are legitimately within the discretionary power of 

the employer State. 

(11) Paragraph 2 (c) also favours the application of State immunity where tAe 

employee was neither a national nor a habitual resident of the State of the 

forum, the material time for either of these requirements being set at the 

conclusion of the contract of employment. If a different time were to be 

adopted, for instance the time when the proceeding is initiated, further 

complJcations would arise as there could be incentives to change nationality 

or to establish habitual or permanent residence in the State of the forum, 

thereby unjustly limiting the immunity of the employer State. The protection 

of the State of the forum is confined essentially to the local labour fr,rce, 

comprising nationals of the State of the forum and non-nationals who 

habitually reside in that State. Without’ the link of nationality or habitual 

residence, the State of the forum lacks the essential ground for claiming 

priority for the exercise of its applicable labour law and jurisdiction in the 

face of a foreign employer State, in spite of the territorial connection in 

respect of place of recruitment of the employee and place of performance of 

services under the contract. 

(12) Another important safeguard to protect the interest of the employer 

State is provided in paragraph 2 (d). The fact that the employee has the 

nationality of the employer State at the time of the initiation of the 

proceeding is conclusive and determinative of the rule of immunity from the 

jurisdiction of the courts of the State of the forum. As between the State 

and its own nationals, no other State should claim priority of jurisdiction on 

matters arising out of contracts of employment. Remedies and access to courts 

exist in the employer State. Whether the law to be applied is the 

administrative law or the labour law of the employer State, or of any other 

State, would appear to be immaterial at this point. 

(13) Finally, paragraph 2 (e) provides for the freedom of contract, including 

the choice of law and the possibility of a chosen forum or fnrum prorosatum. 

This freedom is not unlimited. It is subject to considerations of public 
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policy or ordre oublis or, in some systems, “good moral and popular 

conscience”, whereby exclusive jurisdiction is reserved for the courts of the 

State of the forum by reason of the subject-matter of the proceeding. 

(14) The rules formulated in article 11 appear to be consistent with the 

emerging trend in the recent legislative and treaty practice of a growing 

number. of States. &l/ 

(15) It was observed in the Commission that the provision of paragraph 2 (c) 

might deprive of every legal protection persons who were neither nationals nor 

habitual residents of the State of the forum at the relevant time. 

la/ With regard to the provision of paragraph 2 (c) of article 11, see 
for example, the United Kingdom State Immunity Act 1978 (The Public General 
Acts, 1978, part 1, chap. 33, p. 715; reproduced in United Nations, m 
c!lLu~8a_cLti~eE ---Lea * pp. 41 at ~9.) which provides in 
subsection (2) (b) of section 4 that the non-immunity provided for in 
subsection (1) of that section does not apply if: 

“(b) at the time when the contract was made the individual was 
neither a national of the United Kingdom nor habitually resident 
there; . . .” 

Subsection (2) (b) of section 6 of Pakistan’s State Immunity Ordinance, 1981 
(The Gazette of PakW (Islamabad), 11 March 1981; reproduced in , United Nations, Materials on JwdictViPa . . c , pp* 20 et.*), 
subsection (2) (b) of section 6 of Singapore’s State Immunity Act, 1979 
(1979 Sug&mnt to the Stat& es of the Rep&.& of m; reproduced in 
United Nations, -1s on Juri&i@&g&mies .,*, pp. 28 et seq* ), 
subsection (1) (b) of section 5 of South Africa’s Foreign States Immunities 
Act, 1981 (reproduced in United Nations, bterials 
I~KQw&&s ,.*, pp, 34 et seg.), section 12 (3) of Australia’s Foreign States 
Immunities Act of 1985 and paragraph 2 (b) of article 5 of the 1972 European 
Convention on State Immunity (Council of Europe, m&Y3.ti.iQQ-QQ Sate 
mitional Protocol, European Treaty Series (Strasbourg), No. 74 I 
(1972)) are worded in similar terms. 

The United Kingdom State Immunity Act 1978 (sect. I, eubsect. (2) (a)), 
Pakistan’s State Immunity Ordinance, 1981 (sect. 6, subsect. (2) (a)), 
Singapore’s State Immunity Act, 1979 (sect. 6, subsect. 2 (a)), South Africa’s 
Foreign States Immunities Act, 1981 (sect. 5, subsect. (1) (c)) and the 1972 
European Convention (art. 5, para. 2 (a)) grant immunity to the employer State 
if the employee is a national of that State at the time whey! the prcxeebing fc 
instituted. 
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Unless otherwise agreed between the States concerned, a State cannot 
invoke immunity from jurisdiction before a court of another State which 
is otherwise competent in a proceeding which relates to pecuniary 
compensation for death or injury to the person, or damage to or loss of 
tangible property, caused by an act or omission which is alleged to be 
attributable to the State, if the act or omission occurred in whole or in 
part in the territory of that other State and if the author of the act or 
omission was present in that territory at the time of the act or omission 

(1) This article covers an exception to the general rule of State immunity in 

the field of tort or civil liability resulting from an act or omission which 

has caused personal injury to a natural person or damage to or loss of 

tangible property. m/ 

(2) This exception to the rule of immunity is applicable only to cases or 

circumstances in which the State concerned would have been liable under the 
. 

lezr.lddelicti wllllwd . Although the State is as a rule immune from ti .. 

jurisdiction of the courts of another State, for this exceptional provisiL. 

immunity is withheld, 

(3) The exception contained in this article is therefore designed to provide 

relief or possibility of recourse to justice for individuals who suffer 

personal injury, death or physical damage to or loss of property caused by an 

act or omission which might be intentional, accidental or caused by negligence 

attributable to a foreigq State. Since the damaging act or omission has 

occurred in the territory of the State of the forum, the applicable law is 

clearly the lex locL&LLcti commissi and the most convenient court is that of 

the State where the delict was committed. A court foreign to the scene of the 

dqlict might be considered as a l&,ua~ non co-. The injured individual 

would have been without recourse to justice had the State been entitled to 

invoke its jurisdictional immunity. 

1.621 See the State practice cited in the fifth report of the former 
Special Rapporteur ( YearboQk._u,..LPSZq vol. II, Part One; A/N.41363 and 
Add.1, paras. 76-99). See also Australia Foreign States Immunities Act of . -nr 
IYOJ, Section i3. 
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(4) Furthermore, the physical injury to the person or the damage to tangible 

property, resulting in death or total loss or other lesser injury, appears to 

be confined principally to insurable risks. The areas of damage envisaged in 

article 12 are mainly concerned with accidental death or physical injuries to 

persons or damage to tangible property involved in traffic accidents, such as 

moving vehicles, motor cycles, locomotives or speedboats. In other words, the 

article covers most areas of accidents involved in the transport of goods and 

persons bv rail, road, air or waterways. Essentially, the rule of 

non-immunity will preclude the possibility of the insurance company hiding 

behind the cloak of State immunity and evading its liability to the injured 

individuals. In addition, the scope of article 12 is wide enough to cover 

also intentional physical harm such as assault and battery, malicious damage 

to property, arson or even homicide, including political assassination. &3/ 

- 

&3/ See, for example, the possibilities unfolded in Letelier v. Renublic 
pf Chile (1980) (United States of America, Federal Suoolement, vol. 488 
(1980), p. 665); see also H.D. Collums, “The Letelier case: Foreign sovereign 
liability for acts of pc;itical assassination”, Virginia Journal of 
Intes (Charlottesville, Va.), vol. 21 (1981) p. 251. 
BStat_esApre I nt t o Settle Disou e Concerninn Wupensation for ene 
the Deaths ft. m at Sintiago, 11 June 1990. o 
Jnternational 9 vol. XXX, p. 421 (1991). 

See also, Ql&g.n v. MexicQ (729 F.2d, p. 641 U.S. Court of Appeals, 
9th Cit., 30 March 1984. As amended 16 July 1984); Frolova v. Un&,n of Soviet 
n lis Rev&.&E (761 F.2d, p. 370. 
1 May 19:s); Gerrits_env.I)e 

U.S. Court of Appeals, 7th Cir., 
(819 F.2d, p. 1511. U.S. Court of 

Appeals, 9th Cir., . 18 June 1987); K&n Liu v. The &&.lzc of C.&la (Court of 
Appeals, 9th Cir., 29 December 1989, International Leg& MaterW, vol. XXIX, 
p. 192 (1990)). However, acts committed outside the territory of the State of 
the forum are excluded from the application of this article. See for example, 
kted States. M&eel v. Isl&c Republic of Iran (U.S. Court of Appeals, 
9th Cir., 30 December 1983, International Law Reuorts,vol. 81 (1990), p. 543); 
Perez et al . The Bahw, Court of Appeals, District of Columbia Circuit. 
28 April 198:, International Law R~RQx&, vol. 63 (1982), p. 601; Berkovitz v. 
Islamic Reoublic of Iran Others . U.S. Court of Appeals, 9th Cir., 
1 May 1984, -Law Reports vol. 81 (1990), p. 552; Argentina . 
Pemblic v. Ametadaees ShiDo inn Co*;. (488 U.S. 428. U.S. Supreme Court, _ 
23 January 1989. The American Journal of International Law, vol. 83 (1989), 

r;rc\ p* d”d,. 
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(5) Article 12 does not cover cases where there is no physical damage. 

Damage to reputation or defamation is not personal injury in the physical 

sense, nor is interference with contract rights or any rights, including 

economic or social rights, damage to tangible property. 

(6) The existence of two cumulative conditions is needed for the application 

of this exception. The act or omission causing the death, injury or damage 

must occur in whole or in part in the territory of the State of the forum so 

as to locate the ticus delicti commissi withi-. the territory of the State of 

the forum. In addition, the author of such a- : or omission must also be 

present 3.n that State at the time of the act or omission so as to render even 

closer the territorial connection between the State of the forum and the 

author or individual whose act or omission was the cause of the damage in the 

State of the forum. 

(7) The second condition, namely the presence of the author of the act or 

omission causing the injury or damage within the territory of the State of the 

forum at the time of the act or omission, has been inserted to ensure the 

exclusion from the application of this article of cases of transboundary 

injuries or trans-frontier torts or damage ; such as export of explosives, 

fireworks or dangerous substances which could explode or cause damage through 

negligence, inadvertence or accident. It is also clear that cases of shooting 

or firing across a boundary or of spill-over across the border of shelling as 

a result of an armed conflict, which constitute clear violations of the 

territory of a neighbouring State under public international law, are excluded 

from the areas covered by article 12. The article is primarily concerned with 

accidents occurring routinely within the territory of the State of the forum, 

which in many countries may still require specific waiver of State immunity to 

allow suits for recovering damages to proceed, even though compensation is 

sought from, and would ultimately be paid by, an insurance company. J&4/ 

.wd In some Gountries, where proceedings cannot be instituted directly 
against the insurance company, this exception is all the more necessary. In 
other countries, there are legislative enactments making insurance compulsory 
for representatives of foreign States , such as the United States Foreign 
Missions Amendments Act of 1983, (public law 98-164 of 22 November 1983, 
title VI, sect. 603 (U-States Statutes at harm 1983, vol. 97, 
P* *fir.*\\ *v-r&,, , cuuetlurlr~ L‘LI y I Y ---- ~~-- LL- “nit-d States Zode, titie ii, section 204. 
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(8) The basis for the assumption and exercise of jurisdiction in cases 

covered by this exception is territoriality. The locus delicti commissh 

offers a substantial territorial connection regardless of the motivation of 

the act or omission, whether intentional or even malicious, or whether 

accidental, negligent, inadvertent, reckless or careless, and indeed 

irrespective of the nature of the activities involved, whether j e im~d or 

Astionis. This distinction has been maintained in the case law of some 

States Lblil involving motor accidents in the course of official or military 

duties. While immunity has been maintained for acts wimDerii, it has been 

rejected for acts jure nestionis. The exception proposed in article 12 makes 

no such distinction, subject to a qualification in the opening paragraph 

indicating the reservation which in fact allows different rules to apply to 

questions specifically regulated by treaties, bilateral agreements or regional 

arrangements specifying or limiting the extent of liabilities or compensation, 

or providing for a different procedure for settlement of disputes. M/ 

(9) In short, article 12 is designed to allow normal proceedings to stand and 

to provide relief for the individual who has suffered an otherwise actionable 

physical damage to his own person or his deceased ancestor, or to his 

property. The cause of action relates to the occurrence or infliction of 

physical damage occurring in the State of the forum, with the author of the 

USI See, for example, the judgements delivered in Belgium, in 
, I 

S.A. Eau. gas. elec rid e e tuuda&ions v. Office d aide (1956) 
(Pasik beige (Biusse:s),tvol.1144 (195;), part 2, p: 88; B 
Law RQR~ 1956, vol. 23 (1960), p. 205); in the Federal Republic of 
Germany, in’mtv of United Kingdom from Ju isdiction (Germanv) (1957) 
(International Law Rw 9 1957, vol. 24 (196f), p. 207); in Egypt, in . Dame Safia Guebali v. Colgnel Mei. (1943) (Bulletin de le&J&&+n et de , - (Alexandria), vol. 55 (1942-1943), p. 120; ti 
Digest . . . . 1943-w (London), vol. 12 (1949). p. 164, case No. 44); in 
Austria, in HnlJtbek v. Govement of he Uni ed S a es (1961) (w 
BlatteE (Vienna), vol. 84 (1962), p* i3 ; & Law m, Vol. 40 
(1970), p. 73); in Canada in Carrato v. United States of Amerti (1982) 
(141 D.L.R. (3d), p. 456. Ontario High Court; Canadian Yearbook of 
wnal Law, vol. XXII, p. 403 (1984)); and in the United States in 
Tel-Oren v. Limab R apubl c. United States Brief Submitted to !I- i 
Court in m to Court’s Invitation in Re ie ins Petition for a Writ of . d (International Legal Materials, voy. 14, p. 427 (1985)). 

u2fll Examples include the various status of forces agreements and 
international conventions on civil aviation or on the carriage of goods by sea. 
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damaging act or omission physically present therein at the time, and for which 

a State is answerable under the law of the State of the forum, which is also 
. . . the lex loci delict.1 comma& . 

(10) The Commission has added on second reading the word “pecuniary” before 

“compensation” to clarify that the word “compensation” did not include any 

non-pecuniary forms of compensation. The words “author of the act” should be 

understood to refer to agents or officials of a State exercising their 

official functions and not necessarily the State itself as a legal person. 

The expression “attributable to the State ” is also intended to establish a 

distinction between act6 by such persons which are not attributable to the 

State and those which are attributable to the State. The reference to act or 

omission attributable to the State, however, doe6 not affect the rules of 

State responsibility. It should be emphasised that the present article does 

not address itself to the question of State responsibility but strictly to 

non-immunity of a State from jurisdiction before a court of another State in 

respect of damage caused by an act or omission of the State’s agents or 

employee6 which is “alleged ” to be attributable to that State; the 

determination of attribution or responsibility of the State concerned is 

clearly outside the scope of the present article. Neither doe6 it affect the 

question of diplomatic immunities , as provided in article 3, nor does it apply 

to situation6 involving armed conflicts. 

(11) Some members expressed reservations about the very broad scope of the 

article and on the consequences that might have for State re6pon6ibility. In 

their view, the protection of individual victims would effectively be secured 

by negotiation6 through diplomatic channel6 or by insurance. 

Article U 

Unlese otherwise agreed between the State6 concerned, a State cannot 
invoke inrmunity from jurisdiction before a court of another State which 
ie otherwiee competent in a proceeding which relate6 to the determination 
of: 

(a) any right or interest of the State in, or it6 possession or u6e 
of, or any obligation of the State arising out of its interest in, or its 
poesession or u6e of, immovable property situated in the State of the 
forum; 
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(b) auy right or interest of the State in movable or immovable 
property arising by way of succession, gift or bona vacantia; or 

(c) any right or interest of the State in the administration of 
property, such as trust property, the estate of a bankrupt or the 
property of a company in the event of its winding-up. 

Commentary 

(1) Article 13 deals with an important exception to the rule of State 

immunity from the jurisdiction of a court of another State quite apart from 

State immunity in respect of its property from attachment and execution. It 

is to be recalled ‘that, under article 6, paragraph 2 (b), J&V State immunity 

may be invoked even though the proceeding is not brought directly against a 

foreign State but is merely aimed at depriving that State of its property or 

of the use of property in its possession or control. Article 13 is therefore 

designed to set out an exception to the rule of State immunity. The provision 

of article 13 is, however, without prejudice to the privileges and immunities 

enjoyed by a State under international law in relation to property of 

diplomatic missions and other representative offices of a government, as 

provided under article 3. 

(2) This exception, which has not encountered any serious opposition in the 

judicial and governmental practice of States, J&B/ is formulated in language 

l&2/ See article 6 and the commentary thereto. 

lfiB/ See the fifth report of the former Special Rapporteur 
(-00 . . 1983, vol. II (Part One), p. 25, document A/CN.4/363 and Add.1, 
paras. 1:6-i&O). For judicial decisions, reference may be made to the 
decision of a Tokyo court in I&bin Hteik Tin Lat v. U&n of Bur~la (1954) and 
to the dictum of the court (ibid., para. 117). as well as to the dictum of 
Lord Denning, Master of the Rolls, in -ice Ltd v. 
Governm t !ofture. Directorate 01 

icultural su~~U9.g (1975) tibid., para. 118). For the English doctrine of 
trust, see the cases cited in paras. 120-122 of the fifth report. The case 
law of other countries has also recognized this exception, especially Italian 
case law (ibid., para. 122). See, however, the decision of a Brazilian court 
in mublic of Syria v. Arab Republic of Rgy~& (Supreme Court, undated) 
referred to in note 117 above. 

For relevant legislative provisions , reference may be made to section 56 
of Hungary’s Law Decree No. 13 of 1979 (ibid., para. 125), to article 29 of 
Madagascar‘s Ordinance No. 62-041 of 19 September 1962 (ibid., para. 126). to 
section 14 of Australia’s Foreign States Immunities Act of 1985 and to the 
replies to the Secretariat’s questionnaire (ibid., paras. 127-128). See also 
for other iegisiative provisions , internationai conventions and internationai 
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which has to satisfy the differing views of Governments and differing theories 

regarding the basis for the exercise of jurisdiction by the courts of another 

State in which, in most cases, the property - especially immovable property - 

is situated. According to most authorities , article 13 is a clear and 

well-established exception, while others may still hold that it is not a true 

exception sj.nce a State has a choice to participate in the proceeding to 

assert its right or interest in the property which is the subject of 

adjudication or litigation. 

(3) Article 13 lists the various types of proceedings relating to or 

involving the determination of any right or interest of a State in, or its 

possession or use of, movable or immovable property, or any obligati;m arising 

out of its interest in, or its possession or use of, immovable property. It 

is not intended to confer jurisdiction on any court where none exists. Hence 

the expression “which is otherwise competent” is used to specify the existence 

of competence of a court of another State in regard to the proceeding. The 

word “otherwise” merely suggests the existence of jurisdiction in normal 

circumstances hr.d there been no question of State immunity to be determined. 

It is understood that the court is competent for this purpose by virtue of the 

applicable rules of private international law. 

(4) Paragraph (a) deals with immovable property and is qualified by the 

phrase “situated in the State of the forum”. This subparagraph as a whole 

doe6 not give rise to any controversy owing to the generally accepted 

predominance of the applicability of the lex situ6 and the exclusive 

competence of the forum rei sitae . . However, th-: expression “right or 

interest" in this paragraph give6 rise to some semantic difficulties, The law 

of property, especially real property or immovable property, contains many 

peculiarities and niceties within each municipal legal system. Thus the 

combination of “right or interest’* is USed as a term to indicate the totality 

of whatever right or interest a State may have under any legal system. The 

French text of the 1972 European Convention on State Immunity Used in 

article 9 the term U in its widest sense, without the addition of 

intiri+t. In this connection, it should also be noted that “possession” is not 

opinions (ibid., paras. 130-139). See, further, comment6 and observations of 
Gnvernm~nt~ nnnlvnerl in the prpgpnt Special Rnnnnttmnr'g nreliminarv r6pntt *--- _--Cc-- ---- =-----..-----, 
(A/CN.4/415 and Corr.1 and 2, paras. 1, 2 and 7-9). 
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always considered a “right” unless it is adverse possession or possessio lo& 

.moris. net vi net clam net orecario, which could create a “right” or 

“interest”, depending on the legal terminology used in a particular legal 

system. The Spanish equivalent expression, as adopted, is &~recho..n.iQ&r&s. 

(5) Subparagraph (b) concerns any right or interest of the State in movable 

or immovable property arising by way of succession, gift or bona vacantia. It 

is clearly understood that, if the proceeding involves not only movable but 

also immovable property situated within the territorial jurisdiction of the 

State of the forum,. then a separate proceeding may also have to be initiated 

in order to determine such rights or interests before the court of the State 

where the immovable property is situated, i.e., the forum & sit=. 

(6) Subparagraph (c) need not concern or relate to the determination of a 

right or interest of the State in property, but is included to cover the 

situation in many countries, especially in the common-law systems, where the 

court exercises some supervisory jurisdiction or other functions with regard 

to the administration of trust property or property otherwise held on a 

fiduciary basis; of the estate of a deceased person, a person of unsound mind 

or a bankrupt; or of a company in the event of its winding-up. The exercise 

of such supervisory jurisdiction is purely incidental, aa the proceeding may 

in part involve the determination or ascertainment of rights or interests of 

all the interested parties, including, if any, those of a foreign State. 

Taking into account the comments and observations of Governments as well as 

members of the Commission, the present subparagraph (c) combines original 

paragraph 1, subparagraphs (c), (d) and (e) adopted on first reading into 

one paragraph. 

(7) Former paragraph 2, ml which was included in the text of the article 

adopted provisionally on first reading notwithstanding the contention of some 

members, has been deleted in view of the fact that the definition of the term 

“State” having been elaborated in article 2, paragraph 1 (b), the possibility 

of a proceeding being instituted in which the property, rights, interests or 

activities of a State are affected, although the State is not named as a 

party, has been much reduced. Even if such a case arose, that State could 

avoid its property, rights, interests or activities from being affected by 

providing grJga facie evidence of its title or proof that the possession was 

obtained in Con*“*wLC, with the lccal law. c...w..a 6.. 

Ihp/ Yearbook . . . 1986, vol. II, (Part Two), p. 10. 
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Article14 

Unless otherwise agreed between the States concerned, a State cannot 
invoke immunity from jurisdiction before a court of another State which 
is otherwise competent in a proceeding which relates to: 

(a) the determination of any right of the State in a patent, 
industrial design, trade name or business name, trade.mark, copyright or 
any other form of intellectual or industrial property, which enjoys a 
measure of legal protection, even if provisional, in the State of the 
forum; or 

(b) an alleged infringement by the State, in the territory of 
the State of the forum, of a right of the nature mentioned in 
subparagraph (a) which belongs to a third person and is protected in 
the State of the forum. 

(i) Article 14 deals with an exception to the rule of State immunity which is 

of growing practical importance, The article is concerned with a spzialieed 

branch of internal law in the field of intellectual or industrial property. 

It covers wide areas of interest from the point of view of the State of the 

forum in which such rights to industrial or intellectual property are 

protected. In certain specified areas of industrial or intellectual property, 

measures of protection under the internal law of the State of the forum are 

further strengthened and reinforced by international obligations contracted by 

States in the form of international conventions. lZQ/ 

(2) The exception provjded in article 14 appears to fall somewhere between 

the exception of “conKaercia1 transactions” provided in article 10 and that of 

“ownership, possession and use of property” in article 13. The protection 

afforded by the internal system of registration in force in various States is 

designed to promote. inventiveness and creativity and, at the same time, to 

regulate and secure fair competition in international trade. An infringement 

of a patent of invention or industrial design or of any copyright of literary 

lzQ/ See, for example, the Universal Copyright Convention revised at 
Paris on 24 July 1971 (United Nations, &gaty SerLeg, vol. 943, p. 178). 
There is also a United Nations specialieed agency, the World Intellectual 
Property Organization (WIPO), involved in this field. 

- 110 - 



or artistic work mcty not always have been motivated by commercial or financial 

gain, but invariably impairs or entails adverse effects on the commercial 

interests of the manufacturers or producers who are otherwise protected for 

the production and distribution of the goods involved. “Intellectual and 

industrial property” in their collective nomenclature constitute a highly 

speciaiized form of property rights which are intangible or incorporeal, but 

which are capable of ownership, possession or use as recognised under various 

legal systems. 

(3) The terms used.in the title of article 14 are broad and generic 

expressions intended to cover existing and future forms, types, classes or 

categories of intellectual or industrial property. In the main, the three 

principal types of property that are envisaged in this article include: 

patents and industrial designs which belong to the category of industrial 

property; trade marks and trade names which pertain more to the business world 

or to international trade and questions relating to restrictive trade 

practices and unfair trade competition (concurrence deloyale); and copyrights 

or any other form of intellectual property. The generic terms employed in 

this article are therefore intended to include the whole range of forms of 

intellectual or industrial property which may be identified under the groups 

of intellectual or industrial property rights, including, for example, a plant 

breeder’s right and a right in computer-generated works. Some r’.ghts are 

still in the process of evolution, such as in the field of computer science or 

other forms of modern technology and electronics which are legally protected. 

Such rights are not readily identifiable as industrial or intellectual. For 

instance, hardware in a computer system is perhaps industrial, whereas 

software is more clearly intellectual, and firmware may be in between. 

Literary and culinary arts, which are also protected under the name of 

copyright, could have a separate grouping as well. Copyrights in relation to 

music, songs and the performing arts , as well as other forms of entertainment, 

are also protected under this heading. 

(4) The rights in industrial or intellectual property under the present draft 

article are protected by States , nationally and also internationally. The 

protection provided by States within their territorial jurisdiction varies 

according to the type of industrial or intellectual property in question and 
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the special regime or organised system for the application, registration or 

utilisation of such rights for which protection is guaranteed by domestic law. 

(5) The voluntary entrance by a State into the legal system of the State of 

the forum, for example by submitting an application for registration of, or 

registering a copyright, as well as the legal protection offered by the State 

of the forum, provide a strong legal basis for the assumption and exercise of 

jurisdiction. Protection is generally consequential upon registration, or 

even sometimes upon the deposit or filing of an application for registration. 

In some States, prior to actual acceptance of an application for registration, 

some measure of protection is conceivable. Protection therefore depends on 

the existence and scope of tA:e national legislation, as well as on a system of 

registration. Thus, in addition to the existence of appropriate domestic 

legislation, there should also be an effective system of registration in force 

to afford a legal basis for jurisdiction. The practice of States appears to 

warrant the inclusion of this article. n/ 

(6) Subparagraph (a) of article 14 deals specifically with the determinatton 

of any rights of the State in a legally protected intellectual or industrial 

property. The expressim “determination”‘is here used to refer not only to 

the ascertainment or verification of the existence of the rights protected, 

but also to the evaluation or assessment of the substance, including content, 

scope and extent of such rights. 

m/ Domestic legislation adopted since 1970 supports this view; see 
section 7 of the United Kingdom State Immunity Act 1978 (see note 161 above); 
section 9 of the Singapore’s State Immunity Act, 1979 (ibid.); section 8 of 
Pakistan’s State Immunity Ordinance, 1981 (ibid.); section 8 of South Africa’s 
Foreign States Immunities Act, 1981 (ibid.); section 15 of Australia’s Foreign 
States Immunities Act of 1985 (ibid.). The United States Foreign Sovereign 
Immunities Act of. 1976 (Mted States Code. 1976 u, vol. 8, title 28, 
chap. 97, p. 206; reproduced in United Nations, &&&&la& 
Iermunitiee . . c, pp. 55 weea.) contains no direct provision on this. 
Section 1605 (a) (2) of the Act may in fact be said to have overshadowed, if 
not substantially overlapped, the use of copyrights and other similar rights. 
The 1972 European Convention on State Immunity (see note 41 above), in its 
article 8, supports the above view. A leading case in support of this view is 
the decision of the Austrian Supreme Court in Mle v. ReDub ic of 
Czechoslovakia (1950) (Csterreichische Juristen Zeitu (Vienta), vol. 5 
(1950), p. 341, case No. 356; International Law Reports. 1950, vol. 17 (1956), . p. 155, case No. 41; Journal du droit internat& (Clunet) (Paris), 
vol. 77 (1950), p. 749; reproduced (in English) in United Nations, 
~tc?rialn nn .T,,*iPAi~tjn"~l T~;?itias . .., pp. 183 rrc ".z-.)* 
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(7) Furthermore, the proceeding contemplated in article 14 is not confined to 

an action instituted against the State or in connection with any right owned 

by the State, but may also concern the rights of a third person, and only in 

that connection would the question of the rights of the State in a similar 

intellectual or industrial property arise. The determination of the rights 

belonging to the State may be incidental to, if not inevitable for, the 

establishment of the rights of a third person, which is the primary object of 

the proceeding. 

(8) Subparagraph (6) of article 14 deals with an alleged infringement by a 

State in the territory of the State of the forum of any such right as 

mentioned above which belongs to a third person and is protected in the State 

of the forum. The infringement under this article does not necessarily have 

to result from commercial activities conducted by a State as stipulated under 

article 10 of the present draft articles; it could also take the form of 

activities for non-commercial purposes. The existence of two conditions is 

essential for the application of this paragraph. First, the alleged 

infringement by a State of a copyright, etc., must materialise in the 

territory of the State of the forum. Secondly, such a copyright, etc., of the 

third person must be legally protected in the State of the forum. Hence there 

is a limit to the scope of the application of the article. Infringement of a 

copyright by a State in its own territory , and not in the State of the forum, 

does not establish a sufficient basis for jurisdiction in the State of the 

forum under this article. 

(9) Article 14 expresses a residual rule and is without prejudice to the 

rights of States to formulate their own domestic laws and policies regarding 

the protection of any intellectual or industrial property in accordance with 

relevant international conventione to which they are parties and to apply them 

domestically according to their national interests. It is also without 

prejudice to the extraterritorial effect of nationalisation by a State of 

intellectual or industrial property within its territory. The question of the 

precise extent of the extraterritorial effects of compulsory acquisition, 

expropriation or other measures of nationalisation brought about by the State 

in regard to such rights within its own territory in accordance with its 

internal laws is not affected by the provision of the present articles. 

(iOi It shouid be observed that the appiication of the exception to State 

immunity in subparagraph (b) of this article is confined to infringements 
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occurring in the State of the forum. Every State is free to pursue its own 

policy within its own territory. Infringement of such rights in the territory 

of another State, for instance the unauthorized reproduction or distribution 

of copyrighted publications , cannot escape the exercise of jurisdiction by the 

competent courts of that State in which measures of protection have been 

adopted. The State of the forum is also equally free to tolerate or permit 

such infringements or to deny remedies thereof in the absence of an 

internationally organised system of protection for the rights violated or 

breached in its own territory. 

Article 15 

Particioation in companies or other collective bodies 

1. A State cannot invoke immunity from jurisdiction before a court of 
another State which is otherwise competent in a proceeding which relates 
to its participation in a company or other collective body, whether 
incorporated or unincorporated, being a proceeding concerning the 
relationship between the State and the body or the other participants 
therein, provided that the body: . 

(a) has participants other than States or international 
organisations; and 

(b) is incorporated or constituted under the law of the State of 
the forum or has its seat or principal place of business in that State. 

2. A State can, however, invoke immunity from jurisdiction in such a 
proceeding if the States concerned have so agreed or if the parties to 
the dispute have so provided by an agreement in writing or if the 
instrument establishing or regulating the body in question contains 
provisions to that effect. 

Commentarv 

(1) Article 15 ‘contains an exception to the rule of jurisdictional immunity 

of a State in a proceeding before the courts of another State relating to the 

participation by the State in a company or other collective body which has 

been established or has its seat or principal place of business in the State 

of the forum. Such a body in which the State participates may be 

incorporated, i.e. with a legal personality, or unincorporated with limited 

legal capacity. 

(2) The expression “company or other collective body, whether incorporated or 

unincorporated”, used in article 15, has been deliberately selected to cover a 

wide variety of legal entities as well as other bodies without legal 
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personality. The formulation is designed to include different types or 

categories of bodies, collectivities and groupings known under different 

nomenclatures, such as corporations , associations, partnerships and other 

similar forms of collectivities which may exist under various legal systems 

with varying degrees of legal capacity and status. 

(3) The collective body in which the State may thus participate with private 

partners or members from the private sector may be motivated by profit-making, 

such as a trading company, business enterprise or any other similar commercial 

entity or corporate body. On the other hand, the State may participate in a 

collective body which is inspired by a non-profit-making objective, such as a 

learned society, a temple, a religious congregation, a charity or charitable 

foundation, or any other similar philanthropic organization. 

(4) Article 15 is thus concerned with the legal relationship within the 

collective body or the corporate relations - more aptly described in French as 

avoorts soci&aire& - or legal relationship covering the rights and 

obligations of the State as participant in the collective body in relation to 

that body, on the one hand, and in relation to other participants in that body 

on the other. 

-r-h 1 
(5) The rule of non-immunity as enunciated in paragraph 1 depends in its 

application upon the concurrence or coexistence of two important conditions. 

First, the body must have participants other than States or international 

organleations; in other words, it must be a body with participation from the 

private sector. Thus international organizations and other forms of 

collectivity which are composed exclusively of States and/or international 

organisations without participation from the private sector are excluded from 

the scope of article 15. 

(6) Secondly, the body in question must be incorporated or constituted under 

the law of the State of the forum, or have its seat or principal place of 

business in that State. The seat is normally the place from which the entity 

is directed; and the principal place of business means the place where the 

major part of its business is conducted. The reference to the place of 

control which appeared in the English text of paragraph 1 (b) provisionally 

adopted on first reading has been deleted , as it was felt that the issue of 
A-A.--J--LA- ^C l.a.- U1LILIIILLIOC&“L‘ “L LL”” a state is ip* .-..w.*rrr1 AC C”..C*YI “A a r-rmAra*- --,I 4.” was cv..yv..u-r C..-*C, a very 
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controversial one. The reference is replaced by another criterion more easily 

identifiable, namely the “seat” of the corporate entity, which is also used in 

article 6 of the European Convention on State Immunity. 

(7) When d State participates in a collective body, such as by acquiring or 

holding shares in a company or becoming a member o? a body corporate which is 

organised and operated in another State, it voluntarily enters into the legal 

system of that other State and into a relationship recognised as binding under 

that legal system. Consequently, the State is of its own accord bound and 

obliged to abide by the applicable rules and internal law of the State of 

incorporation , of registration or of the principal place of business. The 

State also has rights and obligations under the relevant provisions of the 

charter of incorporation, articles of association or other similar instruments 

establishing limited or registered partnerships. The relationship between 

shareholders inter se or between shareholders and the company or the body of 

any form in matters relating to the formation, management, direction, 

operation, dissolution or distribution of assets of the entity in question is 

governed by the law of the State of incorporation, of registration or of the 

asat or principal place of business. The courts of such States are best 

qualified to apply this specialised branch of their own law. 

(8) It has become increasingly clear from the practice of States LQ/ that 

matters arising out of the relationship between the State as participant in a 

collective body and that body or other participants therein fall within the 

areas covered by this exception to the rule of State immunity. To sustain the 

y2/ Recent national legislation on jurisdictional immunities of States 
may be cited in support of this exception. See, for example, section 8 of the 
United Kingdom’s .1978 Act (The Public General Acts, 1978, part 1, chap. 33, 
p, 715; reproduced in United Nations, &teriale on Jurism 

ties . ..*. pp. 41 et seq.); section 10 of Singapore’s 1979 Act (ibid.); 
section 9 of Pakistan’s 1981 Ordinance (ibid.); section 9 of South Africa’s 
1981 Act (ibid.); and section 16 of Australia’s 1985 Foreign Immunities Act. 

This exception appears to have been included in the broader exception of 
trade or commercial activities conducted or undertaken in the State of the 
forum provided in the United States of America’s 1976 Act (The United States 
Code, 1976 Edition, vol. 8, title 28, chap. 97, p. 206; reproduced in 
United Nations, Ml- I 9 PP* 55 eteea*)r 
section 1605 (a) (2), in the 1972 European Convention (see note 41 above), and 
in thp ~nter-Amot4mm- IL-F+ h.--.-~:- ._..I_+-.... YLU- - VV..I~.~~~~ii Gii JiirisdiCtiOiiai immunity of States 
(OEA/Ser.C-CP/doc,l352/83 of 30 March 1983). 
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rule of State immunity in matters of such a relationship would inevitably 

result in a jurisdictional vacuum. One of the three links based on 

substantial territorial connection with the State of the forum must be 

established to warrant the assumption and exercise of jurisdiction by its 

courts. These links are: the place of incorporation indicating the system of 

incorporation, charter or other type of constitution or the sent or the 

principal place of business W&e social ou statutaire). 

(9) The exception regarding the State’s participation in companies or other 

collective bodies a6 provided in paragraph 1 is subject to a different or 

contrary agreement between the States concerned, namely the State of the 

forum, which in this case is also the State of incorporation or of the seat or 

principal place of busines6, on the one hand, and the State against which a 

proceeding is instituted on the other. This particular reservation had 

originally been placed in paragraph 1, but was moved to paragraph 2 on second 

reading, with a view to setting out clearly the general rule of non-immunity 

in paragraph 1 and consolidating all the reservation clauses in paragraph 2. 

Paragraph 2 also recogniees the freedom of the parties to the dispute to agree 

contrary to the rule of non-immunity as enunciated in paragraph 1. 

Furthermore, parties to the corporate relationship (rapports soci&taires) may 

themselves agree that the State as a member or participant continues to enjoy 

immunity or that they may choose or designate any competent courts or 

procedures to resolve the differences that may arise between them or with the 

body itself. In particular, the instrument establishing or regulating that 

body itself may contain provisions contrary to the rule of non-immunity for 

the State, in its capacity as a member , shareholder or participant, from the 

jurisdiction of the courts so chosen or designated. Subscription by the State 

to the provision8 of the instrument constitute8 an expression of consent to 

abide by the rules contained in such provisions, including the choice of law 

or jurisdiction. The phrase “the instrument eetablishing or regulating the 

body in question” should be understood a6 intending to apply only to the two 

fundamental inetruments of a corporate body and not to any other type of 

regulation. 
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Article 16 

Ships owned or operated bv a State 

1. Unless otherwise agreed between the States concerned, a State which 
owns or operates a ship cannot invoke immunity from jurisdiction before a 
court of another State which is otherwise competent in a proceeding which 
relates to the operation of that ship, if at the time the cause of action 
arose, the ship was used for other than government, non-commercial 
purposes. 

2. Paragraph 1 does not apply to warships and naval auxiliaries nor 
does it apply to other ships owned or operated by a State and used 
exclusively on government non-commercial service. 

3. For the purposes of this article, “proceeding which relates to the 
operation of that ship” means, inter alia, any proceeding involving the 
determination of a claim in respect of: 

(a) collision or other accidents of navigation; 

(b) assistance, salvage and general average; 

(c) repairs, supplies or other contracts relating to the ship; 

(d) consequences of pollution of the marine environment. 

4. Unless otherwise agreed between the States concerned, a State cannot 
invoke immunity from jurisdiction before a court of another State which 
is otherwise competent in a proceeding which relates to the carriage of 
cargo on board a ship owned or operated by that State if, at the time the 
cause of action arose, the ship was used for other than government 
non-commercial purposes. 

5. Paragraph 4 does not apply to any cargo carried on board the ships 
referred to in paragraph 2 nor does it apply to any cargo owned by a 
State and used or intended for use exclusively for government 
non-commercial purposes. 

6. States may plead all measures of defence, prescription and 
limitation of liability which are available to private ships and cargoes 
and their owners. 

7. If in a proceeding there arises a question relating to the 
government and non-commercial character of a ship owned or operated by a 
State or cargo owned by a State , a certificate signed by a diplomatic 
representative or other competent authority of that State :nd 
communicated to the court shall serve as evidence of the character of 
that ship or cargo. 

- 118 - 



Commentary 

(1) Draft article 16 is concerned with a very important area of maritime law 

as it relates to the conduct of external trade. It is entitled “ShiGs owned 

or operated by a State”. The expression “ship” in this context should be 

interpreted as covering all types of seagoing vessels, whatever their 

nomenclature and even if they are engaged only partially in seagoing traffic. 

It is formulated as a residual rule, since States can always conclude 

agreements or arrangements m/ allowing, on a reciprocal basis or otherwise, 

for the application of jurisdictional immunities in respect of ships in 

commercial service owned or operated by States or their agencies. 

(2) Paragraphs 1 and 3 are mainly concerned with ships engaged in commercial 

service, paragraph 2 mainly with warships and naval auxiliaries and 

paragraphs 4 and 5 with the status of cargo. Paragraph 4 enunciates the rule 

of non-immunity in proceedings relating to the carriage of cargo on board a 

ship owned or operated by a State and used for other than government 

non-commercial service. Paragraph 5 maintains State immunity in respect of 

any cargo carried on board the ships referred to in paragraph 2 as well as of 

any cargo belonging to a State and used or intended for use exclusively for 

government non-commercial purposes. 

(3) The difficulties inherent in the formulation of rules for the exception 

provided for under article 16 are manifold. They are more than linguistic. 

The English language presupposes the employment of terms that may be in 

current usage in the terminology of common law but are unknown to and have no 

equivalents in other legal systems. Thus the expressions “suits in 

A,W See, for example, the Protocol of 1 March 1974 to the Treaty of 
Merchant Navigation of 3 April 1968 between the United Kingdom and the 
Soviet Union (United Kingdom, Treatv Series No. 104 (1977)). See also the 
treaties on maritime navigation concluded between the Soviet Union and the 
following States: France, Maritime Agreement of 20 April 1967 (art. 14) 
(United Nations, ma, vol. 1007, p. 183); Netherlands, Agreement of 
28 May 1969 concerning shipping (art. 16) (ibid., vol. 815, p. 159); Bulgaria, 
Czechoslovakia, German Democratic Republic, Hungary, Poland, Romania, 
Agreement of 3 December 1971 on cooperation with regard to maritime merchant 
shipping (art. 13) (ibid., vol. 936, p. 19); Algeria, Agreement of 
18 April 1973 concerning maritime navigation (art. 16) (ibid., vol. 990, 
p. 211); Iraq, Agreement of 25 April 1974 on maritime merchant shipping 
(art. 15); Portugal, Agreement of 20 December 1974 on maritime navigation 
I--.. .I?\ \i3EL. L3/. Ci. #.ii. Boguslavsky , ‘Foreign State immunity: soviet doctrine 
and practice”, Nethm Yearbook of International Law (Alphen aan den 
Rijn), vol. X (1979), pp. 173-174. 
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admiralty”, “libel in rem”, “maritime lien” and “proceedings in rem against 

the ship”, may have little or no meaning in the context of civil law or other 

non-common-law systems. The terms used in article 16 are intended for a more 

general application. 

(4) There are also conceptual difficulties surrounding the possibilities of 

proceedings in req against ships, for example by service of writs on the main 

mast of the ship, or by arresting the ship in port, or ‘attaching it and 

releasing it on bond. In addition, there is a special process of arrest 

ad fundandam iurisdictionem. In some countries, it is possible to proceed 

against another merchant ship in the same ownership as the ship in respect of 

which the claim arises, on the basis of what is known as sister-ship 

jurisdiction, for which provision is made in the International Convention 

relating to the Arrest of Seagoing Ships (Brussels, 1952). m/ The present 

article should not be interpreted to recognize such systems as arrest 

ad fun- jurisdictionem or sister-ship jurisdiction as a generally 

applicable rule. It follows that where a claim is brought against a merchant 

ship owned or operated by a State , another merchant ship owned or operated by 

the same State could not be subject to a proceeding in rem against it. 

(5) The problem of government-owned or State-operated vessels employed in 

ordinary commercial activities is not new. This is apparent from the vivid 

account given by one author U.5/ and confirmed by the fact that some maritime 

Powers felt it necessary to convene a conference to adopt the International 

Convention for the Unification of Certain Rules relating to the Immunity of 

State-owned Vessel8 (Brussels, 1926) m/ and its Additional Protocol 

(1934) LLZI on the subject. The main purpoee of the 1926 Brussels Convention 

was to reclassify seagoing vessels not according to ownership but according to 

the nature of their operation (exoloitation) or their use, whether in 

“governmental and non-commercial” or in “commercial” service. 

- 

l./ United Rations, mtv Series, vol. 439, pa 193. 

1151 See G. van Slooten, “La Convention de Brwelles sur le Statut 

juridique de8 navires d’Etat”, Rev&e--de-droit inteuonal et de lieisl&&ion 
cgmoarke (hMSel8), 3rd series, vol. VII (1926), p. 453, in particular p. 457. 

17h/ l.ozac.,ua nf &.tiL.“~, Trmstv $a$~, t.rc1. CLm.II, 100 SL..X n ---o-- -tTY-J p. A./. 

l.!.!! Ibid., p. 214. 
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(6) The text of article 16 as provisionally adopted on first reading 

maintained the dichotomy of service of vessels , classified according to a dual 

criterion of “commercial and non-governmental” or “governmental and 

non-commercial” use. The term “governmental and non-commercial” is used in 

the 1?26 Brussels Convention, and the term “government non-commercial” in 

conventions of a universal character such as the Convention on the High Seas 

(Geneva, 1958) m/ and the 1982 United Nations Convention on the Law of the 

Sea, J,Z$!/ in which ships are classified according to their use, i.e. 

government and non-commercial service as opposed to commercial service. 

(7) Some members of the Commission at the time of adopting the article on 

first reading expressed misgivings concerning that dual criterion, as it might 

suggest the possibility of a very different combination of the two adjectives, 

such as “governmental commercial” service or “commercial and governmental” 

service. Other members, on the other hand, denied the likelihood of that 

interpretation, and considered that “commercial” and “non-governmental” could 

be taken cumulatively. Others again added that States, particularly 

developing countries, and other public entities could engage in activities of 

a commercial and governmental nature without submitting to the jurisdiction of 

national courts. Furthermore, the purchase of armaments was often concluded 

on a government-to-government basis, including the transport of such armaments 

by any type of carrier, which would not normally be subject to the exercise of 

jurisdiction by any national court. The diversity of views led the Commission 

to maintain square brackets round the phrase “non-governmental” in 

paragraphs 1 and 4 of the draft article on first reading. 

(8) The Commission, after further discussion, adopted on second reading the 

present formulation “other than government non-commercial purposes” in 

paragraphs 1 and 4, thereby eliminating the problem of dual criterion. 

1Lsl United Nations, T_rqgty-Series, vol. 450, p. 11. 

1U/ Off iciaL Recor~~f-.tb~.-T~~~..Y~itedNationsConfer~.pn the Law 
of the Sea, vol. XVII (United Nations publication, Sales No. E.34.V.3), 
p. 157, document A/CONF.62/122. 



(9) The words “operate” (exploiter) and “operation” (&&ploitati~n) in 

paragraph 1 must be understood against the background of the 1926 Brussels 

Convention and existing State practice. Both terms refer to the exploitation 

or operation of ships in the transport of goods and passengers by sea. The 

carriage of goods by sea constitutes an important subject in international 

trade law. Its study has been undertaken by UNCITRAL, and a standard 

convention or legislation on maritime law or the law of carriage of goods by 

sea JJ!Q/ has been proposed to serve as a model for developing countries which 

are contemplating national legislation on the subject. The subject covers a 

wide field of maritime activities, from organization of the merchant marine, 

construction and building of a merchant fleet, training of master and crew, 

establishment of forwarding and handling agents, and taking of marine 

insurance. More generally known are questions relating to the liabilities of 

carriers for the carriage of dangerous goods or of animals, the discharge of 

oil off-shore away from the port, collision at sea, salvage and repair, 

general average, seamen’s wages , maritime liens and mortgages. The concept of 

the operation of merchant ships or ships engaged in commerce is given some 

clarification by way of illustration in paragraph 3. The expression “a State 

which operates a ship” covers also the “possession”, “control”, “management” 

and “charter” of ships by a State, whether the charter is for a time or 

voyage, bare-boat or otherwise. 

(10) A State owning a ship, but allowing a separate entity to operate it, 

could still be proceeded agaiust owing to the special nature of proceedings 

in or in admiralty or maritime lien which might be provided for in some 

common-law countries, and which were directed to all persons having an 

interest in the ship or cargo. In practice, a State owning a ship but not 

operating it should not otherwise be held liable for its operation at all, as 

the corporation or operating entity exists to answer for all liabilities 

arising out of the operation of that ship, The provision of paragraph 1 

should be interpreted that in a case where a ship is owned by a State but 

l&Q/ See the 1978 United Nations Convention on the Carria8e of Goods by 
Sea (Y~~k~rheUnited_Nar~isn~. Conrmission on Intern&,onal Trade La 
vol. IX (1978) (United Nations publication, Sales No. E.80.V.8), p. 212):’ 

- 122 - 



operated by a State enterprise which has independent legal personality, it is 

the ship-operaCing State enterprise and not the State owning the ship that 

would become subject to jurisdiction before the court of the forum State. 

It may be also said that it should be possible to allow actions to proceed 

relating to the operation of the ship without involving the State or its claim 

for jurisdictional immunity. There seemed to be no need in such a case to 

institute a proceeding $n personsm against the State owning the ship as such, 

particularly if the cause of action related to its operation, such as 

collision at 6ea, general average , or carriage of goods by sea. But if the 

proceeding related to repairs or salvage services rendered to the ship, it 

might be difficult in some legal systems to imagine that the owner did not 

benefit from the repairs or services rendered and that the operator alone was 

liable. If such an eventuality occurred , a State owning but not operating the 

vessel could allow the operator, which is in many cases a State enterprise, to 

appear in its place to answer the complaint or claim made. The practice is 

slowly evolving in this direction through bilateral arrangements. 

(11) Paragraph 2 enunciates the rule of State immunity in favour of warships 

and naval auxiliaries, even though such vessels may be employed occasionally 

for the carriage of cargoes for such purposes as to cope with an emergency or 

other natural calamities. Immunity is also maintained for other government 

ships such as police patrol boats, customs inspection boats, hospital ships, 

oceanographic survey ships, training vessels and dredgers, owned or operated 

by a State and used or intended for use in government non-commercial service, 

A similar provision is found in article 3 of the 1926 International Convention 

for the Unification of Certain Rules relating to the Immunity of State-owned 

Vessels. The word “exclusively” was introduced on second reading in line with 

article 96 of the 1982 Convention on the Law of the Sea. Some members, 

however, expressed reservations about the retention of the second half of the 

text beginning with the words “nor does it apply” on the ground that the 

reference to “other ships owned or operated by a State and used exclusively on 

government non-commercial service”, was unnecessary and illogical in light of 

the provision of paragraph 1. One member also expressed reservations about 

the use of the word “service” in paragraph 2, stating that it should be 

replaced by the word “purposes” as in paragraph 1; since paragraph 2 forms a 
#.r.“mrr..-L1^, ---.-l-1-- -= ____---_-I -“.*o~yu~ucLPL yL”“LaI”‘1 “L parae~apll 1, it Woiiid be confusing to use different 

terms for those corresponding provisions. 
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(12) It is important to note that paragraphs 1, 2 and 4 apply to “use” of the 

ship. The application of the criterion of use of the ship, which is actual 

and current is thus clarified. The criterion of intended use, which was 

included in the text adopted provisionally on first reading, has been 

eliminated, for paragraph 1 presupposes the existence of a cause of action 

relating to the operation of the ship and such a cause of action is not likely 

to arise if the ship is not actually in use. The Comm’ission therefore 

retained on second reading only the criterion of actual use, all the more 

because the criterion of intended use was considered very vague and likely to 

give rise to difficulties in practice. For the same reason, the criterion of 

intended use has been eliminated also from paragraphs 2 and 4. Some members, 

however, expressed reservations about the deletion of that criterion. One 

member pointed out that State A could order from a shipbuilding yard in a 

State B a ship intended for commercial use. After its construction, the ship 

would sail from a port in State B to a port in State A, during which the ship, 

though intended for commercial purposes, would not be actually used for 

carriage of cargo. In his view, deletion of “intended for use”, therefore 

created a lacuna in that respect. 

(13) The expression “before a court of another State which is otherwise 

competent in any proceeding ” is designed to refer back (&-envover) to the 

existing jurisdiction of the courts competent under the internal law, 

including the maritime law, of the forum State, which may recognize a wide 

variety of causes of action and may allow a possible choice of proceedings, 

such as ti perso against the owner and operator or in against the ship 

itself, or suits in admiralty or actions to enforce a maritime lien or to 

foreclose a mortgage. A court may be competent on a variety of grounds, 

including the presence of the ship at a port of the forum State, and it need 

not be the same ship as the one that caused damage at sea or had other 

liabilities but a similar merchant ship belonging to the same owner. Courts 

in common-law systems generally recognize the possibility of arrest or seizure 

of a sister ship ad f-dam iuri&ctiom, but once bond is posted the ship 

would be released and the proceedings allowed to continue. As stated earlier, 

however, the present article should not be interpreted to recognize this 

common law practice as a universally applicable practice. Thus the expression 

“any proceeding” refers to “any type of proceeding”, regardless of its nature, 

whether in rem, in neraonam, in admiralty or otherwise. The rules enunciated 
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in peragraphs 1 and 2 are supported by State practice, both judicial, 

legislative and governmental, as well as by multilateral and bilateral 

treaties. l-&l./ 

(14) Paragraph 3 sets out some examples of the proceedings which relate to the 

operation of ships “used for other than government non-commercial purposes” 

under paragraph 1. Paragraph 3 (d) has been introduced on second reading in 

response to a suggestion put forward by a Government in the Sixth Committee at 

the forty-fifth session of the General Assembly. Although the provisions of 

paragraph 3 are merely illustrative , the Commission deemed it appropriate to 

include this additional example in view of the importance attached by the 

international community to environmental questions and of the problem of 

ship-based marine pollution. In consideration of the fact that this 

subparagraph was not contained in the text of former article 18 adopted on 

first reading, both the Commission and the Drafting Committee discussed the 

question in some detail. Since subparagraph (d), like subparagraphs (a) 

to (c), serves merely as an example of the claims to which the provisions of 

paragraph 1 would apply, it does not affect the substance or scope of the 

exception to State immunity under paragraph 1. Nor does the subparagraph 

establish substantive law concerning the legitimacy or receivability of a 

claim. Whether or not a claim is to be deemed actionable is a matter to be 

l&l/ See the sixth report of the former Special Rapporteur, Yearbook ..% 
B&, vol. II (Part One), pp. 30 et seq., document A/CN.4/376 and Add.1 and 2, 
paras. 136-230. 

See also for recent legislative practice, South Africa Foreign States 
Immunities Act of 1981 (section 11); United States Act to amend the Foreign 
Sovereign Immunities Act with respect to admiralty jurisdiction, 1988, Public 
Law 100-640, 102 Stat. 3333 (Section 1605 (b), as amended, and Section 1610 as 
amended ) . 

For the recent judicial practice see, for example, Canada: Lorac 
Transoort Ltd. v. The Shio II Atra ” (1984) (9 D.L.R. (4th) 129. Federal Court, 
Trial Division. Canadian Yearbook of International Law, vol. XXIII, 
pp. 417-18 (1985); the Netherlands: USSR I.C.C. Handel-Maatschap&.j 
(see note 156 above); the United States ofvAmerica: Transamerican Steams& 
Core. v. Somali Democratic Reoublic (767 F.2d, p. 998. U.S. Court of Appeals, 
D.C. Cir., , 12 July 1985, The Am&can -al of International La w, vol. so, 
p. 357 (1986)); China NatipLlal Chemical Import and Export Corporation and 
A..,.CL^-. __ “I,, * ‘~YLLICi~ v. n, Y Al er (District Court, Earyiand. 
6 January 1981, International Law Renorts, vol. 63, (1982) p. 528). 
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decided by the competent court. The words “consequence8 of” are intended to 

convey the concern of some members that unqualified reference to pollution of 

the marine environment from ships might encourage frivolous claims or claims 

without tangible loss or damage to the claimant. One member, indeed, 

considered that a more qualified wording such as “injurious consequences” 

would have been necessary and he therefore reserved his position on the 

subparagraph. Some other members, on the other hand,‘felt that this concern 

was unjustified since no frivolous or vexatious claims would be entertained by 

a court and that furthermore it was not the function of rules of State 

immunity to prevent claims on the basis of their merits. 

(15) Paragraph 4 provides for the rule of non-immunity applicable to a cargo 

belonging to a State and used or intended for use for commercial 

non-governmental purposes. Paragraph 5 is designed to maintain immunity for 

any cargo, commercial or non-commercial, carried on board the ships referred 

to in paragraph 2, as well as for any cargo belonging to a State and used, or 

intended for use, in government non-commercial service. This provision 

maintains immunity for, inter alia, cargo involved in emergency operations 

such as food relief or transport of medical supplies. It should be noted 

that, in paragraph 5, unlike in paragraphs 1, 2 and 4, the word “intended for 

use” has been retained because the cargo is not normally used while it is on 

board the ship and it is therefore its planned use which will determine 

whether the State concerned is or is not entitled to invoke immunity. 

(16) Paragraphs 6 and 7 apply to both ships and cargoes and are designed to 

strike an appropriate balance between the State’s non-isnnunity under 

paragraphs 1 and 4 and a certain protection to be afforded the State. 

Paragraph 6 reiterates that States owning or operating ships engaged in 

commercial service may invoke all measures of defence, prescription and 

limitation of liability that are available to private ships and cargoes and 

their owners. The rule enunciated in paragraph 6 is not limited in its 

application to proceedings relating to ships and cargoes. States may plead 

all available means of defence in any proceedings in which State property is 

involved. Paragraph 7 indicates a practical method for proving the government 

and non-commercial character of the ship or cargo, as the case may be, by a 

certificate signed in normal circumstances by the accredited diplomatic 

representative of the State to which the ship or cargo belongs. In the 
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absence of an accredited diplomatic representative, a certificate signed by 

another competent authority, such as the Minister of Transport or the consular 

officer concerned, shall serve as evidence before the court. The 

communication of the certificate to the court will of course be governed by 

the applicable rules of procedure of the forum State. The words “shall serve 

as evidence” does not however refer to irrebuttable evidence. 

(17) Article 16 does not deal with the issue of immunity of States in relation 

to aircraft or space objects. Hence it cannot be applied to aircraft or space 

objects. ml 

l&2/ This issue was discussed in the Drafting Committee and referred to 
in the Commission (see A/CN.4/SR.2221). 

Treaties relating to international civil aviation law include the 
following : 

(a) Convention on International Civil Aviation, Chicago, 1944 (see, in 
particular, Chapters I and II) (ICAO, .‘ocument 7300/6); 

(b) Convention for the Unification of Certain Rules Relating to 
International Carriage by Air, Warsaw, 1929 (see arts. 1, 2 and the 
Additional Protocol) (League of Nations, Treatv Se ieg, vol. CXXXUII, p. 16 
and United Nations, &g&y Ser&& vol. 478, p. 37;); 

(c) Protocol to Amend the Convention for the Unification of Certain 
Rules Relating to International Carriage by Air Signed at Warsaw on 
12 October 1929, The Hague, 1955 (see art. XXVI) (ICAO, document 7632); 

(d) Convention supplementary to the Warsaw Convention for the 
Unification of Certain Rules Relating to International Carriage by Air 
Performed by a Person Other than the Contracting Carrier, Guadalajara, 1961 
(ICAO, see document 8181); 

(e) Convention on the International Recognition of Rights in Aircraft, 
Geneva, 1948 (see arts. XI, XII and XIII) (ICAO, document 7620); 

(f) Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface, Rome, 1952 (see arts. 1, 2, 20, 23 and 26) (ICAO, document 7364); 

(g) Convention on Offences and Certain Other Acts Committed on Board 
Aircraft, Tokyo, 1963 (see art. 1) (ICAO, document 8364); 
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Article 17 

Effect of an arbitration agreement 

If a State enters into an agreement in writing with a foreign 
natural or juridical person to submit to arbitration differences relating 
to a commercial transaction, that State cannot invoke immunity from 
jurisdiction before a court of another State which is otherwise competent 
in a proceeding which relates to: 

(a) the validity or interpretation of the arbitration agreement; 

(b) the arbitration procedure; or 

(c) the setting aside of the award; 

unless the arbitration agreement otherwise provides. 

(11) Convention for the Suppression of Unlawful Seizure of Aircraft, 
The Hague, 1970 (see art. 3) (ICAO, document 8920); 

(i) Convention for the Suppression of Unlawful Acts against the Safety 
of Civil Aviation, Montreal, 1971 (see art. 4) (ICAO, document 8966). 

Treaties relevant to space activities and space objects incude the 
following: 

(a) Treaty on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, including the Moon and Other Celestial 
Bodies (Outer Space Treaty) 1967 (United Nations, mtv Series, vol. 610, 
p. 205); 

(b) Agreement on the Rescue of Astronauts, the Return of Astronauts and 
the Return of Objects Launched into Outer Space 1968 (General Assembly 
resolution 2345 (XXII)); 

(c) Convention on International Liability for Damage Caused by Space 
Objects (Liability Convention) 1972 (United Nations, WV Serb, vol. 672, 
p. 118); 

(d) Convention on Registration of Objects Launched into Outer Space 1975 
(General Assembly resolution 3235 (XXIX) 1; 

(e) Agreement Governing the Activities of States on the Moon and Other . Celestial Bodies (m Le@ Mat- , vol. XVIII, p. 1434); 
(General Assembly resolution 34/168). 
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Comment= 

(1) Draft article 17 deals with the rule of non-immunity relating to the 

supervisory jurisdiction of a court of another State which is otherwise 

competent to determine questions connected with the arbitration agreement, 

such as the validity of the obligation to arbitrate or to go to arbitration or 

to compel the settlement of a difference by arbitration, the interpretation 

and validity of the arbitration clause or agreement, the arbitration procedure 

and the setting aside of arbitral awards. m/ 

(2) The draft article as provisionally adopted on first reading included two 

expressions “commercial contract” and “civil or commercial matter” in square 

brackets as alternative confines of the exception relating to an arbitration 

agreement. Those expressions have now been replaced by the term “commercial 

transaction” in line with the provision of article 2, paragraph 1 (c). 

(3) The expression “the court which is otherwise competent” in this context 

refers to the competence of a court, if any, to exercise supervisory 

jurisdiction under the internal law of the State of the forum, including in 

particular its rules of private international law, in a proceeding relating to 

the arbitration agreement. A court may be competent to exercise such 

supervisory jurisdiction in regard to a commercial arbitration for one or more 

reasons. It may be competent in normal circumstances because the seat of the 

arbitration is located in the territory of the State of the forum, or because 

m/ See the sixth report of the former Special Rapporteur, AlCN.41376, 
paras. 247-253. See, for example, France: Court of Cassation decision in 
sQt&nic- of EAuu?k 
(6 January 1987. Intsmationw Mate.&J& vol. XXVI, p. 1004 (1987)); 

vol. XXVI, p. 377 (1986)). See also, 8witzerland: Decisions of the 
Court of Justice of Geneva and the Federal Tribunal (Excerpts) Concerning 
Award in Westland Helicooters Arbitration (19 July 1988. Translation in . Intern&&m , vol. XXVIII, p. 687 (1989)). 

See further the United States Foreign Sovereign Immunities Act of 1976, 
as amended in 1988; the United States has since adopted an Act to Implement 
the Inter-American Convention on International Commercial Arbitration of 1988, 
Public Law 100-669, 102 Stat. 3969, amending sections 1605 (a) and 1610 (a) of 
the United States Foreign Sovereign immunities Act. 
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the parties to the arbitration agreement have chosen the internal law of the 

forum as the applicable law of the arbitration. It may also be competent 

becaU66 the property seized or attached is situated in the territory of the 

forum. 

(4) It should be pointed out in this connection that it is the growing 

practice of States to create conditions more attractive and favourable for 

parties to choose to have their differences arbitrated in their territory. 

One of the attractions is an endeavour to simplify the procedures of judicial 

control. Thus the United Kingdom and Malaysia have amended their legislation 

regarding supervisory jurisdiction applicable to arbitration in general. The 

fact remains that, in spite of this trend, many countries, such as Thailand 

and Australia, continue to maintain more or less strict judicial control or 

supervision of arbitration in civil , commercial and other matters taking place 

within the territory of the forum State. Thus it is possible, in a given 

instance, either that the court which is otherwise competent may decline to 

exercise supervisory jurisdiction, or that it may have its jurisdiction 

restricted as a result of new legislation. Furthermore, the exercise of 

supervisory jurisdiction may have been excluded, at least in some 

jurisdictions, by the option of the parties to adopt an autonomous type of 

arbitration, such as the arbitration of the International Centre for 

Settlement of Investment Disputes (ICSID) or to regard arbitral awards as 

final, thereby precluding judicial intervention at any stage. The proviso 

“unless the arbitration agreement otherwise provides” is designed to cover the 

option freely expressed by the parties concerned which may serve to take the 

arbitration procedure out of domestic judicial control. Some courts may still 

insist on the possibility of supervision or control over arbitration despite 

the expression.of unwillingness on the part of the parties. In any event, 

agreements to arbitrate are binding on the parties thereto, although their 

enforcement may have to depend, at some point, on judicial participation. 

(5) For the reasons indicated, submission to commercial arbitration under 

this article constitutes an expression of consent to all the consequences of 

acceptance of the obligation to settle differences by the type of arbitration 

clearly specified in the arbitration agreement. Normally, the relevant 

procedural matters - for example the venue and the applicable law - are laid 

down in the arbitration agreement. Thus* the COULD which WCS appointed 
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pursuant to such an agreement would deal with the question of immunity rather 

than the court of any other State , and the arbitration procedure prescribed in 

the arbitration agreement would govern such matters as referred to in 

subparagraphs (a)-(c). It is merely incidental to the obligation to arbitrate 

undertaken by a State that a court of another State, which is otherwise 

competent, may be prepared to exercise its existing supervisory jurisdiction 

in connection with the arbitration agreement, including the arbitration 

procedure and other matters arising out of the arbitration agreement or 

compromissary clause. 

(6) Consent to arbitration is as such no waiver of immunity from the 

jurisdiction of a court which would otherwise be competent to decide the 

dispute or difference on the merits. However, consenting to a commercial 

arbitration necessarily implies consent to all the natural and logical 

consequences of the commercial arbitration contemplated. In this limited area 

only, it may therefore be said that consent to arbitration by a State entails 

consent to the exercise of supervisory jurisdiction by a court of another 

State, competent to supervise the implementation of the arbitration 

agreement. 

(7) It is important to note that the draft article refers to “arbitration 

agreement” between a State and a foreign natural or juridical person, and not 

between States themselves or between States and international organisations. 

Also excluded from this article are the types of arbitration provided by 

treaties between States m/ or those that bind States to settle differences 

between themselves and nationals of other States, such as the Convention on 

the Settlement of Investment Disputes between States and Nationals of other 

States (Washington, 1965:, A&5/ which is self-contained and autot.omous, and 

contains provisions for execution of the awards. This does not prevent States 

and international organisations from concluding arbitration agreements that 

may entail consequences of submission to the supervisory jurisdiction of the 

forum State. 

l&t/ See, for example, the Agreement between Japan and the People’s 
Republic of China concerning the Encouragement and Reciprocal Protection of 
Investment, article 11. 

l&.5/ United Nations, Treatv Series, vol. 575, p. 159. 
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(8) It should also be added that, of the several types of arbitration 

available to States as peaceful means of settling various categories of 

disputes, only the type between States and foreign natural and juridical 

persons is contemplated in this article. Arbitration of this type may take 

any form, such as arbitration under the rules of the International Chamber of 

Commerce or UNCITRAL, or other institutionalized or ad hoc commercial 

arbitration. Submission of an investment dispute to’ICSID arbitration, for 

instance, is not submission to the kind of commercial arbitration envisaged in 

this draft article and can in no circumstances be interpreted as a waiver of 

immunity from the jurisdiction of a court which is otherwise competent to 

exercise supervisory jurisdiction in connection with a commercial arbitration, 

such as an International Chamber of Commerce arbitration or an arbitration 

under the aegis of the American Arbitration Association. m/ 

(9) The article in no way seeks to add to or detract from the existing 

jurisdiction of the courts of any State, nor to interfere with the role of the 

judiciary in any given legal system in the judicial control and supervision 

l-8-61 See, for example, Maritime Inten@- 
gstablishment v. Republic of Guinea (United States of America, intervener) 
(1982) (Federal Reporter, 2nd Series, vol. 693 (19831, p* 1094); 
Gutineav. Maritime International Nominees s, (Belgium, Court of 
First Instance of Antwerp. 27 September 1985, -1 Mater- , 
vol. XXIV, p. 1639 (1985)); -al v. Seu in as LiWtor of he West 
Afri.can.Itidustrial Concrete Co, tSOABIZ (Fiance, Court of Appea: of Paris. 
5 December 1989. lnternational_LePal Mate-, vol. XXIX, p. 1341 (1990)); 

. . oc al st Lrbvan Arab &pular &&&iva v. Lim Oil Cw 
(L&C:) (Switzerland, Federal Supreme Court, First Public Law Department. 
19 June 1980, .International Law Reporta vol. 62 (19821, p* 228); Tekno-Phexwa 
A&v. State of Iran (Sweden, Svea Court’of Appeal. 21 May 1972, International 
kw RepQr_ta, vol. 65 (1984), p. 383); Liibvan.Americannv v. Sock 
People’.s Ar.&_Republic.gf Libra (Sweden, Svea Court of Appeals. 18 June 1980, 

Cornpa-nn v,-Bar8a;ist Peopie’s wb Jam&.&iya. formerly Libyan Arab 
En.temational La Repoti vol. 62 (19821, p. 225); mvan American Oil 

Republic (U.S. District Court* District of Columbia. 18 January 1980, 
Internatio.nal L~_Rep.orQ, vol. 62 (198L). pa 220). See, however, Po~ula 
Revolution3ry Rep&lb-o&-Guinea v, Atlantic T iton Comp@y (France, Court of 
Cassation (First Civil Chainber 1. 18 November F986 

. 
Internataorra 1 hW_.&$?QEt.S, 

vol. 82 (1990), p. 76). in which the court took thl position that the 
exclusive character of ICSID arbitration set forth in article 26 of the ICSID 
P,.n..r... c : Â  -7--- U,,,,.~,,CIV,l did not prevelli a party to an 1c~lU proceeding from seeking in the 
Fwn1.11 (.(Iur-ts provisional measures in the form of attachment. 
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which it may be expected or disposed to exercise to ensure the morality and 

public order in the administration of justice needed to implement the arbitral 

settlement of differences. Only in this narrow sense is it correct to state 

that submission to commercial arbitration by a State entails an implied 

acceptance of the supervisory jurisdiction of a court of another State 

otherwise competent in matters relating to the arbitration agreement. 

PART IV 

STATE IPBRJNITY FROM MEASURES OF CONSTRAINT IN CONNECTION 
WITH PROCEECINGS BEFORE A COURT 

(1) The first three parts - “Introduction”, “General principles” and 

“Proceedings in which State isnlunity cannot be invoked” - having been 

completed, the draft should also contain a fourth part concerning State 

immunity from measures of constraint in connection with proceedings. Immunity 

in respect of property owned, possessed, or used by States in this context is 

all the more meaningful for States in view of the recent growing practice for 

private litigants, including multinational corporations, to seek relief 

through attachment of property owned, possessed or used by developing 

countries, such as embassy bank accounts or funds of the central bank or other 

monetary authority, in proceedings before the courts of industrially advanced 

countries. 

(2) Part IV of the draft i s concerned with State immunity from measures of 

constraint upon the use of property, such as attachment, arrest and execution, 

in connection with a proceeding before a court of another State. The 

exprlsesion “measures of constraint” has been chosen as a generic term, not a 

technical one in use in any particular internal law. Since measures of 

constraint vary considerably in the practice of States, it would be difficult, 

if not impossible, to find a term which covers each and every possible method 

or measure of constraint in all legal systems. Suffice it, therefore, to 

mention by way of example the more notable and readily understood measures, 

such as attachment, arrest and execution. The problem of finding readily 

translatable terms in the official languages is indubitably multiplied by the 

diversity of State practice in the realm of procedures and measures of 

constraint. 
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(3) Part IV is of special significance in that it relates to a second phase 

of the proceedings in cases of measures of execution, as well as covering 

interlocutory measures or pre-trial or prejudgment measures of attachment, or 

seizure of property ad fun&&n . 3urlsdi.c tiona. Part IV provides in general, 

but subject to certain limitations, for the immunity of a State from all such 

measures of constraint in respect of the use of its property in connection 

with proceedings before a court of another State. 

Article 18 

Stateremeasures of constru 

1. No measures of constraint, such as attachment, arrest and execution, 
against property of a State may be taken in connection with a proceeding 
before a court of another State unless and except to the extent that: 

(a) the State has expressly consented to the taking of such 
measures as indicated: 

(i) by international agreement; 

(ii) by an arbitration agreement or in a written contract; or 

(iii) by a declaration before the court or by a written 
communication after a dispute between the parties has 
arisen; 

(b) the State has allocated or earmarked property for the 
satisfaction of the claim which is the object of that proceeding; or 

(c) the property is specifically in use or intended for use by the 
State for other than government non-commercial purposes and is in the 
territory of the State of the forum and has a connection with the claim 
which is the object of the proceeding or with the agency or 
instrumentality against which the proceeding was directed. 

2. C0nsen.t to the exercise of jurisdiction under article 7 shall not 
imply consent to the taking of measures of constraint under paragraph 1, 
for which separate consent shall be necessary. 

(1) Article 18 concerns immunity from measures of constraint only to the 

extent that they are linked to a judicial proceeding. Theoretically, immunity 

from measures of constraint is separate from jurisdictional immunity of the 

State in the sense that the latter refers exclusively to immunitr from the 

adjudication of litigation. Article 18 clearly defines the rule of State 
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immunity in its second phase, concerning property, particularly measures of 

execution as a separate procedure from the original proceeding. 

(2) The practice of States has evidenced several theories in support of 

immunity from execution as separate from and not interconnected with immunity 

from jurisdiction. 181/ Whatever the theories, for the purposes of this 

article, the question of immunity from execution does not arise until after 

the question of jurisdictional immunity has been decided in the negative and 

until there is a judgement in favour of the plaintiff. Immunity from 

execution may be viewed, therefore, as the last fortress, the last bastion of 

State immunity. If it is admitted that no sovereign State can exercise its 

sovereign power over another equally sovereign State (par in oarem imuer- 

-habet), it follows a forti& that no measures of constraint by way of 

execution or coercion can be exercised by the authorities of one State against 

another State and its property. Such a possibility does not exist even in 

international litigation, whether by judicial settlement or arbitration. Ifls/ 

(3) Article 18 is a merger and a reformulation of former articles 21 and 22 

as provisionally adopted on first reading. Former article 21 dealt with State 

immunity from measures of constraint and former article 22 with consent to 

such measures. Since the ideas expressed in those two articles were closely 

m/ See the jurisprudence cited in the former Special Rapporteur’s 
seventh report, (mook . . . 1985, vol. II (Part One) document A/CN.4/388 
paragraphs 73-77. See also the second report of the present 
Special Rapporteur, document A/CN.4/422 and Corr.1, paragraphs 26-28. Citing 
Schreuer (a . t v t 9 1988 p. 1251, the 
Special Rapporteur observed that there were some writers who argued that 
allowing plaintiffs to proceed against foreign States and then to withhold 
from them the fruits of successful litigation through innsunity from execution 
might put them into the doubly frustrating position of being left with an 
unenforceable judgement with expensive legal costs, although the majority 
views of Governments as well as writers were that immunity from measures of 
constraint was separate from the jurisdictional immunity of a State (para. 26). 

,l.88/ See, for example, in the So&?elge case, the judgement of the 
Permanent Court of International Justice of 15 June 1939 concerning the 
arbitral awards of 3 January and 25 July 1936 (P.C.1.J. Series A/B. No, 78 
p. 16G) and the decision of 30 April 1951 of the Tribunal civil of Brussels 
(ktrll&l_detioit intetnational (Clunet) (Paris), vol. 79 (1952). p. 244). 
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related, the Commission agreed to the proposal of the Special Rapporteur for 

the merger, which was supported by many members as well as Governments. In 

this manner, the principle of non-execution against the property of a State at 

any stage or phase of proceedings is clearly set out, followed by the 

exceptions to that principle. 

&IraRraDh 1 

(4) The measures of constraint mentioned in this article are not confined to 

exeL&ion but cover also attachment and arrest, as well as other forms of 

saisie, saisie-arrBt and saisie-execution, including enforcement of arbitral 

award, sequestration and interim, interlocutory and all other prejudgment 

conservatory measures, intended sometimes merely to freeze assets in the hands 

of the defendant. The measures of constraint indicated in paragraph 1 are 

illustrative and non-exhaustive. 

(5) The property protected by immunity under this article is State property, 

including, in particular, property defined in article 19. The original text 

of the M of former article 21 and of paragraph 1 of former article 22 as 

provisionally adopted on first reading contained the phrase [, or property in 

which it has a legally protected interest 1 , , over which there were differences 

of view among members of the Commission. In their written submissions, a 

number of Governments criticised the phrase as being vague and permitting a 

broadening of the scope of immunity from execution. The bracketed phrase was 

therefore deleted and replaced by the words ‘property of a State”. 

(6) The word “State” in the expression “proceeding before a court of another 

State” refers to the Stato where the property is located, regardless of where 

the substantive proceeding takes place. Thus, before any measures of 

constraint are implemented, a proceeding to that effect should be instituted 

before a court.of the State where the property is located. Of course, in some 

special circumstances, such as under a treaty obligation, no further court 

proceeding may be required for execution once there is a final judgement by a 

court of another State party to the treaty. 

(7) The principle of immunity here is subject to three conditions, the 

satisfaction of any of which would result in non-immunity: (a) if consent to 

the taking of measures of constraint is given by international agreement, in 

an arbitration agreement or in a written contract, or by a declaration before 

the court or by a written communication after a dispute between the parties 
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has arisen; or (b) if the property has been allocated or earmarked by the 

State for the satisfaction of the claim; or (c) if the property is 

specifically in use or intended for use by the State for other than government 

non-commercial purposes. m/ Subparagraph (c) further provides that, for 

there to be no immunity, the property must have a connection with the object 

of the claim, or with the agency or instrumentality against which the 

proceeding was directed. 

l@/ For the case law, international opinion, treaties and national 
legislation dealing with immunity from measures of constraint, see the seventh 
report of the former Special Rapporteur ( wook . . . . . 1985, vol. II (Part 
One) document A/CN.4/388), pares. 33-82, and the second report of the 
Special Rapporteur, document A/CN.4/422 and Corr.1 paras. 26-28. 

For recent legislation, see further, Australia Foreign States Immunities 
Act (section 30-35); South Africa Foreign States Immunities Amendment Act of 
1988 (section 14 (b)); United States Act to Implement the Inter-American 
Convention on International Commercial Arbitration. Public Law 100-669, 
100th Congress. 102 Stat. 1369. 

For recent cases concerning the provision of. paragraph 1 (a), see for 
example, with respect to the requirement of express consent by international 
agreement under subparagraph (i), O’Connell Mawry Co. v. MV Americena 
Italia Di Navuzione. 8& (U.S. Court of Appeals, 2nd Cir. 4 May 1984, 
Internation& Law Repo.sRg vol. 81 (1990), p. 539), in which, despite an 
express waiver of inununit; in article EEIV (6) of the Italy-United States 
Treaty of Friendship, Commerce and Navigation, 1965, the Court did not 
interpret the treaty as providing for waiver of prejudgement attachment. See 
also, New En-d Merchants National Bank v. Iran PO er Genw 
Tranmicn Co.. et al. (502 F. Supp. 120. U.S. Diitrict Court, S.D.N.Y., 
26 September 1980. The -can ;ournal of Internet-1 Law, vol. 75, p. 375 
(1981)); E-Svstems Inc. v. Islamic Reoublic of Iran and 
(U.S. District Court, Northern District, Texas. 19 June 1980, IntetnatiJnal r 
Law Reoorte . vol. 63, (1982) p. 424). 

With regard to the requirement of express consent in a written contract 
under subparagraph (ii), see for example, -Banb 
&&z&&&ii. 676 F.2d, p. 47 (1982) (U.S. Court of Appeals, 2nd Cir., 
12 April 1982, Reprinted in uernationm, vol. XXI, p. 618 
(1982)) in which the court held that a written waiver by a foreign State of 
any right of immunity from suit with respect to a loan agreement constitutes 
an explicit waiver of immunity for prejudgement attachment for purposes of the 
Foretgn Sovereign Immunities Act, section 1610 (d) (1). See, however, on the 
requirement of express consent by an arbitration agreement under 
subparagraph (ii), B_irchro. . Embwv of Ta- (Misc. 
No. 80-247. U.S. District Court, Distrizt of Columbia, 18 November 1980. l& 
American Jo- of International Law, vol. 75, p. 373 (1981)) in which the 

- 137 - 



(8) The phrase "the taking of such measures, as indicated:*' in paragraph 1 (a) 

refers to both the measures of constraint and the property. Thus express 

consent can be given generally with regard to measures of constraint or 

property, or be given for particular measures or particular property, or, 

indeed, be given for both measures and property. 

court found that the defendant in its submission to arbitration had implicitly 
agreed to waive immunity, including entry of judgement on any resulting award. 

Cf. cases concerning measures of constraint in connection with the 
International Centre for the Settlement of Investment Disputes (ICSID) 
proceedings: I!@u.& Revolutionary Republic of Guinea v. A-tic Triton 
Comnw (France, Court of Appeal of Rennes (Second Chamber). 26 October 1984, 
International Law Reoorts, vol. 82 (1990) p. 76); Popular Revolutiou 
m 
(First Civil C&be:). 

t n (France, Court of Cassation 
18 November 1986, mtional Law Reoorta, vol. 82 

(1990), p. 76 ); -1 v. Seutin as Lie msft Af ican I dustrial 
Concrete Co. (SOARI.) (France, Court of Appeal of Paris. 5 Decimber li89. 
cLeaal Vol. XXIX, p. 1341 (1990)); Renvwti et 

I Bonfant Ss lit of The Co (France, 
Court of Appeal of Paris. 26 June 1981, Int?&%. vol. 65 
(1984:, p. 88); iquet commercia e 

aise (France, Cour de cassation, 21 July 1;s;) ( Journal 
international. 1988. vol. 115. D. 108); G ; 
Nominee s (Belgium, Court of First Instance of Antwerp. 
27 September 1985, Wrnatiod Lena1 Materials, vol. XXIV, p. 1639 (1985)); 

CO) . The ovmt of he Republic 
Df Liberia (U.S. District Court for the Soutiem D&rict of New iork. 
12 December 1986. Reprinted in B Mat&.&, vol. XXVI, 
p. 695 (1987)). 

For recent cases concerning the provision of paragraph 1 (c), see for 
example, v of Iran & Others v. SQ& 4 Rurodif Otm 
(France, Court of Cassation (First Civil Chamber). 12 March 1984 
XnternationaL Law ReDOfte, vol. 77 (1988), p. 513) in which the ciurt stated 
that notwithstanding the fact that foreign States enjoyed immunity from 
execution as a matter of principle , the immunity could be set aside where the 
assets attached had been allocated for a commercial activity of a private law 
nature upon which the claim was based. See also, General National I I rt C&apany v. Societe Marseille Fre.& (France, Court of Cassation (First 
Civil Chamber). 4 February 1986, Lntem Law s, vol. 77 (1988). 
P. 530); Re Roval Bank of Can&a and Corriveau et al, (Canada, Ontario 
High Court. 22 October 1980, International Law ReDorta, vol. 64 (1983), 

. I p. 69); &~~ue du Gothard V. Chambre des Recours en &&iere PenaLA- 
1 du Canton du -in (Switzerland, Federal Tribunal. 
il 1987, +, vol. 82 (1990), pa 50); Ciamahiria 

a libig&pODOlare socia ista c. Rosabeton Offi& MecGa&,he s.r.1. e 
Libyan Arab Airlines. Ministewdenli..ne&tsFe Ministerodi gra.i.i_e 
qiustizia (Italy, Corte di Casaazione, 25 May 1989) (Rivista di diritto 
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(9) Once consent has been given under paragraph 1 (a), any withdrawal of that 

consent may only be made under the terms of the international agreement 

(subparagraph (i)) or of the arbitration agreement or the contract 

internazionale orivato e orocessu&& . 1990, vol. 26, p. 663); Cf. 
International Consolidated Coma an es nc c. Nigerian National Pe o eum i I . tr 1 
Corooration (Italy; Tribunale di Taranto, 18 December 1987, order) (Rivista di 
diritto internaeu , 1989, vol. 72, p. 109). 

On the question of the measures of constraint involving the property of 
State enterprises, see for example, &l the Matter of Constitutional Co- 
of the National Iranian Oil Company Against Certain Orders of the District 
Court and the Court of ADDeals of Frankfurt in Prej&ement Attachment 
Proceed’ zs against the Comnlainant (37 k!M Zeitschrift fiir Wirtschaf 6 und t- 
Bankrec; 722 (1983) (Federal Republic of Germany, Federal Constitutional 
Court, 12 April 1983. English translation in &&s-l, 
vol. XXII, p. 1279 (1983)), in which the Court found that there exists no 
general rule of international law mandating that accounts maintained in 
domestic banks and designated as accounts of a foreign government agency with 
separate juristic personality be treated as property of the foreign State. 
The Court indicated .additionally that general international law does not 
require absolute immunity from execution of accounts standing in the name of 
the foreign State itself, but that immunity of accounts of a foreign 
Government held in banks located in the forum is to be accorded only if the 
account itself at the time of the levy is designed to be used for 
internationally protected governmental purposes. In SociBt6 Nation& 
urienne de Trwort et de Comme cialisafion Hvdrobures (Sm rat ) 
V. Miaeon (France, Court of CassatiEn, 1 October 1985. English tranola:ionhin 
International Legal Material&, vol. XXVI, p. 998 (1987)); m 
m, vol. 77 (1988), pa 525), the court stated that, while the assets Ef a 
foreign State were not subject to attachment unless they had been allocated 
for a commercial activity under private law upon which the claim was based, 
the assets of a State-owned entity which was legally distinct from the foreign 
State concerned could be subjected to attachment by all debtors of that 
entity, of whatever type, provided that the assets formed par Jf a body of 
funds allocated for a principal activity governed by private law. See also, 
SpcietC Air Zaire v. Gw Van u (France, Court of Appeal of Paris 
(First Chamber). 31 January 1984, Interna- Law w, vol. 77 (1988), 
p. 510). 

In some legal systems, a cufficient legal relationship between the 
subject-matter and the State of the forum ie also required for its courts to 
consider any order of attachment against property of a foreign State which is 
located in the territory of the State of the forum. See for example, 

. Socialist Libvan Arab Popularcan oilpg~y 
(r.Ip,Mnn(? IEw4 t-e-1 m-h.4 \Y..--r LA....%., Federal S*Lprs-* On**-* r4..o+ W.&l Ir 1 a... n----L--L ““UL ., , * *.a., LUYIIb YQ” uGpOLc,rtsr.c. 
19 June 1980, Internatiw , vol. 62 (19821, p 228). 
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(subparagraph (ii)). However, once a declaration of consent or a written 

communication to that effect (subparagraph (iii.)) has been made before a 

court, it cannot be withdrawn. In general, once a proceeding before a court 

has begun, consent cannot be wiLhdrawn. 

(10) Under paragraph 1 (b), the property can be subject to measures of 

constraint if it has been allocated or earmarked for the satisfaction of the 

claim or debt which is the object of the proceeding. .This should have the 

effect of preventing extraneous or unprotected claimants from frustrating the 

intention of the State to satisfy specific claims or to make payment for an 

admitted liability. Understandably, the question whether particular property 

has or has not been allocated for the satisfaction of a claim may in some 

situations be ambiguous and should be resolved by the court. 

(11) The use of the word “is” in paragraph 1 (c) indicates that the property 

should be specifically in use or intended for use by the State for other than 

government non-commercial purposes at the time the proceeding for attachment 

or execution is instituted. To specify an earlier time could unduly fetter 

States’ freedom to dispose of their property. It is the Commission’s 

understanding that States would not encourage and permit abuses of this 

provision, for example by changing the status of their property in order to 

avoid attachment or execution. The words “for commercial [non-governmental 1 

purposes” included in the text adopted on first reading have been replaced by 

the phrase “for other than government non-commercial purposes” in line with 

the usage of that phrase in article 16. 

wraph 2 

(12) Paragraph 2 makes more explicit the requirement of separate consent for 

the taking of measures of constraint under part IV. Consent under article 7 

of part II does not cover any measures of constraint but is confined 

exclusively to immunity from the jurisdiction of a court of a State in a 

proceeding against another State. .lA?W 

tpP/ For a more detailed account of the judicial and treaty practice of 
States and government contracts , see the former Special Rapporteur’s seventh 
report (see note 187 above), paras. 85-102. In some jurisdictions, for 
example in Switzerland, execution is based on the existence of a sufficient . connection with Swiss territory (BinnenbeztehUng ). See, for efample, Ggg& 
RepubLi~v.Walder (19301 (R.$zueil officiel deeets du TrLbvnal 
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wit categories of orooertv 

1. The following categories, in particular, of property of a State 
shall not be considered as property specifically in use or intended for 
use by the State for other than government non-commercial purposes under 
paragraph 1 (c) of article 18: 

(a) property, including any bank account, which is used or intended 
for use for the purposes of the diplomatic mission of the State or its 
consular posts, special missions, miseions to international 
organisations, or delegations to organs of international organizations or 
to international conferences; 

(b) property of a military character or used or intended for use 
for military purposes; 

(c) property of the central bank or other monetary authority of the 
State; 

(d) property forming part of the cultural heritage of the State or 
part of its archives and not placed or intended to be placed on sale; 

(e) property forming part of an exhibition of objects of 
scientific, cultural or historical interest and not placed or intended to 
be placed on sale. 

2. Paragraph 1 
article 18. 

is without prejudice to paragraph 1 (a) and (b) of 

vol. 56, p. 237; D.Dinest . . . 1929-193Q (London), -- -_. - - - -. suisse. 1934 
vol. 5 (19351, p. 12i. case NO. 78); 2. -F. Lalive, “Swiss law and practice in 
relation to measures of execution against the property of a foreign State”, 

ds uook of Bw. 1979 (Alphen aan den Rijn), vol. X, 
p. 160; and I. Sinclair, “The law of sovereign immunity: Recent 
developments”, Wed Courses of The s of In- 
1980-U (Alphen aan den Rijn, Sijthoff and Noordhoff, 19811, vol. 167, 
p* 236. See also Lord Denning’s observations in Woe Tam 

On the requirement of a separate or second consent to 
execution, see the judgement of the Court of Appeal of Aix-en-Provence in 

d’ t t tc 

to:. 47 (19741, p. 157) 

v. Ennlander (1966) (v de drpit 
n em. 1967 (Paris), vol. 13, p. 825; m La w ReDorte, 

- however, this judgement was set aside by the Court 
of Cassation (1969) (Journal du droit inte (Clunet) (Paris), vol. 96 
(19691, p. 923; International Law Reports (Cambridge), vol. 52 (1979). I I 
P. 335); and Q&r&et v. Rwtation cognnerciale de la Republique 
A+‘--t’-... 1 . . ..L . . I.-IA\ m \IYOYI (Annuaire franc& de dro 
1970, vol. 

it international. 
16, p. 931). 
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(1) Article 19 is designed to provide some protection for certain specific 

categories of property by excluding them from any presumption or implication 

of consent to measures of constraint. Paragraph 1 seeks to prevent any 

interpretation to the effect that property classified as belonging to any one 

of the categories specified is in fact property specif’ically in use or intended 

for use by the State for other than government non-commercial purposes under 

paragraph 1 (c) of article 18. The words “in particular” suggest that the 

enumeration in subparagraphs (a) to (e) is merely illustrative. 

(2) This protection is deemed necessary and timely in view of the trend 

in cert.ain jurisdictions to attach or freeze assets of foreign States, 

especially bank accounts, W/ assets of the central bank m/ or other 

U,l/ See, for example, B.&&S&qi.na Corp. v. Embasev of anzenb 
(1980) (United States of America, Federal wlement, vol. 507 (T9811, p. 311, 
at p. 313); the decision of 13 December 1977 of the Federal Constitutional 

&&Q& Law Reoorts. 1984 , 
See, also, &nco de la Wo Ca tolica de1 

Venato (Switzerland, Federal Tribunal. 21 March 19i4, d 
ReDs+te, vol. 82 (1990), p 10). 

1p2/ See, for example, m. v. Cenv 
p. 277; reproduced in 

of Canada et aA. (1980) (-ta. 36 Series , 
vol. 117 (19811, p. 199); Libra Bank Ltd. . Bane de Cosu 
(1982) (United States of America, drter. 2d Qeriea, vol. 676 
(19821, p. 47); and V Corooration Ltd. v. Central Banlr 

z-t PeoDle 8 Jam&Wva 
waw Reoorts. 1977, vol. 1, p. 881). See also, 

I v. Actimon (Switzerland, Federal 
Tribunal, 24 April 1985, International Law Reports vol. 82 (1990). p. 30). 
Cf. me ComOafina V, Banco de Guatefaala. et al. (U.S. District Court for 
the Southern District of New York. 23 March 1984, International 
m, vol. XIII, p. 782 (1984)). 

- 142 - 



instmnta &g&.i &U/ and specific categories of property which equally 

deserve protection. Each of these specific categories of property by its very 

nature, must be taken to be in use or intended for use for governmental 

purposes removed from any commercial considerations. 

(3) Property listed in paragraph 1 (a) is intended to be limited to that 

which is in use or intended for use for the “purposes” of the State’s 

diplomatic functions. l-941 This obviously excludes property, for example bank 

accounts, maintained by embassies for commercial purposes. l95/ Difficulties 

sometimes arise concerning a “mixc: account” which is maintained in the name 

of a diplomatic mission, but occasionally used for payment, for instance, of 

supply of goods or services to defray the running costs of the mission. The 

recent case law seems to suggest the trend that the balance of such a bank 

account to the credit of the foreign State should not be subject to an 

attachment order issued by the court of the forum State because of the 

. .l,W See, for example, the Wnian legation case (1949) (&w 
.@U8niaue de droi t intefgational (Athens), vol. 3 (19501, p. 331); and, in a 
case concerning a contract of employment at the Indian Embassy in Beme, . . I I J. Monnier, “Note a l’arr8t de la oremiere Cour crvile du Tribunal federabdu 
u-8 af faire S. centre Etat U”, se suisse de droj& 
interna- (&ch), vol. 41 (19851, p. 235. 

l%/ See, for example, Alcom Ltd. v. Republic of COW (1984) (see 
note 191 above). I, ,9 See also, &public of A wount c;rake 
(Austria, Supreme Court. 3 April 1986, Intearational Law &QW.$&, vol. 77 
(19881, p. 489): M.K. v. state Secret&-or Just-1 of State. 
President of the J-al Divisioq (The Netherlands, 24 November 1986, KC 
(1987) No. 38, AROB tB/S (1986) No. 189). Cf. IAkimlmam- 
Democratic d Ponular Reoublic of Algeria (Italy Corte di cassazione, plenary 
session, 4 Pliy 1989, 72 Rivistadi Diritto Internazionale 16 (19891. m 
herican Journal of International-W, vol. 84, p. 573 (194901. 

l-95/ See, for example, Grtisen (Switzerland, Federal Tribunal. 
. 23 December 1982, Interna...a 1 Law Rep-, vol. 82 (19901, p. 5). 

- 143 - 



non-commercial character of the account in general. &/ Property listed in 

paragraph 1 (a) also excludes property which may have been, but is no longer, 

in use or intended for use for diplomatic or cognatepurposes. The 

expressions “missions” and “delegations” also include permanent observer 

missions and observer delegations within the meaning of the 1975 Vienna 

Convention on the Representation of States in their Relations with 

International Organisations of a Universal Character. m/ 

(4) The word “military”, in the context of paragraph 1 (b), includes the 

navy, air force and army. l$0J/ 

(5) With regard to paragraph 1 (c), the Special Rapporteur suggested the 

addition of the words “and used for monetary purpose” at the end of the 

paragraph, l99/ but they were not included for lack of general support. 2QQ/ 

(6) The purpose of paragraph 1 (d) is to protect only property characterized 

as forming part of the cultural heritage or archives of the State which is 

owned by the State. 2QJJ Such property benefits from protection under the 

1.96/ See, for example, Be-r v. &&as.sv of -and 
R&D&& of Alperia (see note 194 above); Birch VII v* 

,ublic of Tansad (see note 189 above). See, 
m?RmbaRgy Bank Account Cag.g ,I ‘, 9 (see note 194 above). 

E?.Z/ Tha_work of the International Law- (Sales No. E.88, V.1). 
fourth edition, Annex p. 292. 

l9.U See for example, WjJsmu ler Sal w BV , ADM Na al Serv 
(the Netherlands, District Court o: Amster&m, 19 November ‘1987, KG?%7), 
No. 527, S&S (1988) No. 69). 

IX!/ Qfficial &cor. of thp General Aseemhay. Fortv-fifth Session, 
Sup- K.:,. 1Q (A/45/10), para. 219. 

2QQ/ Ibid., para. 227. 

2Q_1/ See, for example, I&&an State vX~! 
Canton of .t.heCitv of B&s (Switzerland, Federal Tribunal. 6 February 1985, 
International Law..Repgnrt.s, vol. 82 (1990), p. 30). 
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pr<sent article6 when it is not placed or intended to be placed on sale. 

(7) Paragraph 1 (e) extends such protection to property forming part of an 

exhibition of object6 of cultural or scientific or historical interest 

belonging to the State. 1Qz/ State-owned exhibits for industrial or 

commercial purposes are not covered by this subparagraph. 

mraph 2 

(8) Notwithstanding the provision of paragraph 1, the State may waive 

immunity in respect of any property belonging to one of the specific 

categories li6ted,‘or any part of such a category by either allocating or 

earmarking the property within the meaning of article 18 (b) paragraph 1 or by 

specifically consenting to the taking of measure6 of constraint in respect of 

that category of it6 property , or that part thereof, under article 18 (a) 

paragraph 1. A general waiver or a waiver in respect of all property in the 

territory of the State of the forum, without mention of any of the specific 

categories, would not be sufficient to allow measures of constraint against 

property in the categories listed in paragraph 1. 

PART V 

MISCELLANEOUS PROVISIONS 

Article 2Q 

Service of orow 

1. Service of process by writ or other document instituting a 
proceeding against a State shall be effected: 

(a) in accordance with any applicable international convention 
binding on the State of the forum and the State concerned; or 

(b) in the absence of such a convention; 

(i) by transmission through diplomatic channels to the 
Ministry of Foreign Affairs of the State concerned; or 

(ii) by any other means accepted by the State concerned, if not 
precluded by the law of the State of the forum. 

2021 See for example, tile note (26 October 198k) of the b6oartemenl 
fBdtra!-d~kaffaires_~t~~~~~s, l?irec~ficm .du !#_roit .i.n~-~reatiQnaL~guhlic, of 
Switzerland (-ire suisse du droit WrmhnAl, 1985, vol. 41, p. 178). 
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2. Service of process referred to in paragraph 1 (b) (i) is deemed tc 
have been effected by receipt of the documents by the Ministry of Fore: 
Affairs. 

3. These documents shall be accompanied, if necessary, by a translat: 
into the official language, or one of the official languages, of the 
State concerned. 

4. Any State that enters an appearance on the merits in a proceeding 
instituted against it may not thereafter assert that service of process 
did not comply with the provisions of paragraphs 1 and 3. 

Commentary 

(1) Article 20 relates to a large extent to the domestic rules of civil 

procedure of States. It takes into account the difficulties involved if 

State6 are called upon to modify their domestic rules of civil procedure. I 

the same time, it does not provide too liberal or generous a regime of servj 

of process, which could result in an excessive number of judgements in defat 

of appearance by the defendant State. The article therefore propose6 a midc 

ground so as to protect the interests of the defendant State and those of tt 

individual plaintiff. 

k%m%&mp!h_l 

(2) Paragraph 1 is designed to indicate the normal ways in which service of 

process can be effected when a proceeding is instituted against a State. 

Three categories of means by which service of process is effected are 

provided : first, if an applicable international convention binding upon the 

State of the forum and the State concerned exists, service of process shall. 

effected in accordance with the procedures provided for in the convention. 

Then, in the absence of such a convention, service of process shall be 

effected either (i) by transmission through diplomatic channels or (ii) by a 

other means accepted by the State concerned. Thus, among the three categori 

of the means of service of process provided under paragraph 1, an 

international convention binding both States is given priority over the othe 

two categories. The variety of means available ensures the widest possible 

flexibility, while protecting the interests of the parties concerned. 203/ 

2Q3/ Cf. European Convention on State Immunity, article 16, paras. 1-3 

For the relevant provisions in national legislation. see for example. 
United States Foreign Sovereign Immunities Act (section 1608 (a) - (d)); 

- 146 - 



(3) Since the time of service of process is decisive for practical purposes, 

it is further provided in paragraph 2 that, in the case of transmission 

through diplomatic channel6 or by registered mail, service of process i6 

deemed to have been effected on the day of receipt of the document6 by the 

Ministry of Foreign Affairs. Paragraph 3 further requires that the document6 

be accompanied, if necessary, by a translation into the official language, or 

one of the official languages, of the State concerned. The Special Rapporteur 

made a proposal in this connection to add at the end of paragraph 3 the 

phrase” or at least by a translation into one of the official languages of the 

United Nations” 60 that when transiation into a language not widely used gave 

rise to difficulties on the part of the authority serving the process, 

translation into one of the official languages of the United Nation6 might be 

acceptable. The proposal wss however not adopted. 

Earagranh 4 

(4) Paragraph 4 provide6 that a State which has entered an appearance on the 

merits, that is to say without contesting any question of jurisdiction or 

United Kingdom State Immunity Act (section 12 (l), (2). (3). (6) and (7)); 
Singapore State Immunity Act (section 14 (l), (2). (3), (6) and (7)); Pakistan 
State Immunity Ordinance (section 13 (l), (2). (3) and (6)); South Africa 
Foreign Stetes Immunities Act (section 13 (l), (2). (3). (6) and (7)); Canada 
Act to provide for State immunity in Canadian courts (section 9); Australia 
Foreign States Immunities Act (sections 23 to 26). 

With r6gard to recent judicial practice, see for example, w 
m-!&ge (1) (Federal Republic of Germany, Provincial Court 
(Landgericht) of Bonn. 11 February 1987, Internatid Law R~,!Q&E, vol. 80 
(1989). p. 367); New-B- Merchants National Ot V Powez 
G!%e.ration & Tr6nE&li~aioL.C.Qmpa.ny a.nLGthQrs (495 F. Supp. p. 73. 
U.S. District Court, Southern District, New York. 4 June 1980, 1-21 
taw&zg~r~~ vol. 63 (1982), p. 408); rnternational Schools Service c 
Gment of Irm (U.S. District Court, New Jersey. 19 Januery 1987, 
Inm.raa~ianecl JdiwBe~r+g 9 vol. 63 (1982)r pa 550); VQl&r-y~,_.J&/E_B_enghati 
(hT2 F ‘)A p* 812. :‘,s* CoGit of A----‘- .--- * ._.a nppzalb ( Thii-d CirCuii. 30 June i98i. 
Reprinted in International.&gal Materials, vol. XXI, p. 621 (1982)). 
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procedure, cannot subsequently be heard to raise any objection based 

onnon-compliance with the service of process provisions of paragraphs 1 

and 3. The reason for the rule is self-evident. by entering an appearance on 

the merits, the defendant State effectively concedes that it has had timely 

notice of the proceeding instituted against it. The defendant State is, of 

course, entitled at the outset to enter a conditional appearance or to raise a 

plea as to jurisdiction. 

Article 21 

. udgement 

1. A default judgement shall not be rendered against a State unless the 
court ha6 found that: 

(a) the requirements laid down in paragraphs 1 and 3 of article 20 
have been complied with; 

ib) a period of not less than four months has expired from the date 
an which the service of the writ or other document instituting a 
proceeding has been effected or deemed to have been effected in 
accordance with paragraphs 1 and 2 of article 20; and 

(c) the present articles do not preclude it from exercising 
jurisdiction. 

2. A copy of any default judgement rendered against a State, 
accompanied if necessary by a translation into the official language or 
one of the official languages of the State concerned, shall. be 
transmitted to it through ;:ne of the means specified in paragraph I of 
article 20 and in accoraance with the provisions of that paragraph. 

3. The time-limit f-r applying to have a default judgement set aside 
shall not be less than four months and shall begin to run from the date 
on which the copy of the judgement is received or is deemed to have been 
received by the State concerned. 

(1) There appears to be an established practice requiring proof of compliance 

with the procedure for service of process and of the expiry of the time-limit 

before any judgement may be rendered against a foreign State in default of 

appearance. There is also a further requirement that such a judgement, when 
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rendered in default of appearance , should be communicated to the State 

concerned through the same procedure or channel as the service of process. Z.C.4/ 

-rash 1 

(2) Default judgement cannot be entered by the mere absence of a State before 

a court of another State. The court must establish that certain conditions 

have been met before rendering its judgement. These conditions are set out in 

paragraph 1. A proper service of process is a precondition for making 

application for a default judgement to be given against a State. Under 

paragraph 1 (a), even if the defendant State does not appear before a court, 

the judge atill has to be satisfied that the service of process was properly 

effected in accc-dance with paragraphs 1 and 3 of article 20. Paragraph 1 (h) 

gives added protection to States by requiring the expiry of not less than 

four months from the date of service of process. The.expiry period which was 

three months in the text adopted on first reading has been changed to four 

months on second reading. The judge, of course, always has the discretion to 

extend the minimum period of four months if the domestic law so permits. 

Paragraph 1 (c) further requires a court to determine on its own initiative 

that the State concerned was not immune from the jurisdiction of the court. 

This provision, which has been introduced on second reading in response to a 

suggestion made in the Sixth Committee and supported by several 

delegations, provides an important safeguard in line with the provision of 

a/ Cf. European Convention on State Immunity article 16, para. 7. 

Comparable provisions are found, for exampie iu: 

United States Foreign Sovereign Immunities Act (section 1608 (e)); 
United Kingdom State Immunity Act (section 12 (4) and (5)); Singapore State 
Immunity Act (section 14 (4) and (5)); Pakistan State Isnnunity Ordinance 
(section 13 (4) and (5)); South Africa Foreign States Inxnunities Act 
(eection 13 (4) and (5)); Scuth Africa Foreign States Immunities Amendment Act 
of 1988 (section 13 (5)) Canada Act to provide for State immunity in Canadian 
courts (section 10); Australia Foreign States Immunities Act (sections 27 
and 28). 

For the recent judicial practice, see for example, &&a BV 
Ome (Netherlands, District Court of Rotterdam, 5 December 19ii, 

BepA?Jic 

Institute’s Collection No. 2334); IJurphv v. KenJbhiFc of Pam d/b/a-Air 
(751 F c..--* . oupp,r.. p. i 54C , U.S. District Court, S.D. 

Florida, 12 December 1990). 
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paragraph 1 of article 6. The new paragraph 1 (c), however, has no bearing on 

the question of the competence of the court, which is a matter for each legal 

system to determine. 

Parapraoh 2 

(3) Paragraph 2 is designed to ensure that a copy of any default judgement is 

transmitted to a State in conformity with the procedure and means established 

under paragraph 1 of article 20. 

EaJzuw 

. (4) Paragraph 3 is designed to ensure effective communication with the State 

concerned and to allow adequate opportunities to the defendant State to apply 

to have a default judgemeut set aside, whether by way of appeal or otherwise. 

If any time-limit is to be set for applying to have a default judgement set 

aside, another period of not less than four months must have elapsed before 

any measure can be taken in pursuance of the judgement. The period was three 

months in the text adopted on first reading but has been changed to four 

months on second reading. 

Article 22 

Privileges and immunities during court DrOCeedingS 

1. Any failure or refusal by a State to comply with an order of a court 
of another State enjoining it to perform or refrain from performing a 
specific act or to produce any document or disclose any other information 
for the purposes of a proceeding shall entail no consequences other than 
those which may result from such conduct in relation to the merits of the 
case. In particular, no fine or penalty shall be imposed on the State by 
reason of such failure or refusal. 

2. A State shall not be required to provide any security, bond or 
deposit, however described, to guarantee the payment of judicial costs or 
expenses in any proceeding to which it is a party before a court of 
another State. 

tireah 1 

(1) Article 22, which is a merger of former articles 26 and 27 provisionally 

adopted on first reading, provides for immunity of a State from measures of 

coercion and procedural immunities in a court of another State. 

(2) States, for reasons of security or their own domestic law, may sometimes 

be prevented from submitting certain documents or disclosing certain 

- 150 - 



information to a court of another State. States should therefore not be 

subject to penalties for protecting their national security or for complying 

with their domestic law. At the same time, the legitimate interests of the 

private litigant should not be overlooked. ml 

(3) Paragraph 1 speaks of “no consequences” being entailed by the conduct it 

question, although it specifies that the consequences which might ordinarily 

result from such conduct in relation to the merits of the case would still 

obtain. This reserve6 the applicability of auy relevant rules of the internal 

law of the State of the forum, without requiring another State to give 

evidence or produce a document. 

(4) Courts are bound by their own domestic rules of procedure. In the 

domestic rules of procedure of many States, the refusal, for any reason, by a 

litigant to submit evidence would allow or even require the judge to draw 

certain inferences which might affect the merits of the case. Such inferences 

by a judge under the domestic rules of procedure of the State of the forum, 

when permitted, are not considered a penalty. The final sentence specifies 

that no fine or pecuniary penalty shall be imposed. 

raoh 2 

(5) The procedural immunities provided for in paragraph 2 appiy to both 

plaintiff States and defendant States. Some reservations were made regarding 

the application of those procedural immunities in the event of the State being 

plaintiff in a proceeding before a court of another State since, in some 

systems, security for costs is required only of plaintiffs and not defendants. 

a/ Cf. European Convention on State Immunity articles 17 and 18. 

For the relevant provisions in national legislation, see for example: 

Australia Foreign ;tates Immunities Act (section 29); Pakistan State 
Immunity Ordinance (section 14, 14 (2) (a), (3) and (4)); Singapore State 
Immunity Act (section 15 (l), (2), (3) and (5)); South Africa Foreign States 
Imunities Act (section 14 (1) (a) and (2)); United Kingdom State Immunity Act, 
section 13 (l), (281, (3) and (5). 
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CHAPTER III 

THE LAW OF THE NON-NAVIGATIONAL USES 
OF INTERNATIONAL WATFRCOURSES 

A. Introduc t ipn a/ 

29. The Commission included the topic “The law of the non-navigational 

uses of international watercourses” in its programme of work at its 

twenty-third session, in 1971, in response to the recommendation of the 

General Assembly in resolution 2669 (XXV) of 8 December 1970. 

30. The work begun by the three previous Special Rapporteurs was continued 

by Mr. Stephen C. McCaffrey, who was appointed by the Commission as 

Special Rapporteur on the topic at its thirty-seventh session in 1985. 

31. At that session, the Special Rapporteur submitted a preliminary 

report m/ which reviewed the Commission’s work on the topic to date and 

indicated his preliminary views as to the general lines along which the 

Commission’s work on the topic could proceed. There was general agreement 

with the Special Rapporteur’s proposal that he follow generally the outline 

proposed by the previous Special Rapporteurs in elaborating further draft 

articles on the topic. 

2p61 For a fuller statement of the historical background as well 
as a more detailed account of the Commission’s work on the topic, see 
Yearbook . . . 1985, vol. II (Part Two), pp* 68-71, document A/40/10, 
paras. 268-278 and Report of the International Law Commission on the work of 
its forty-first session, (Offical Records o he enet~emblv, 
Forty-fourth svslement No. 1Q (A1:4;10)?, paras. 621-636. 

2Qzl The Commission received the Special Rapporteur’s first report 
(&.&ook . . . 1985, vol. II (Part Cne), p* 87, document A/CN.4/393) at its 
thirty-second session; second report (A/CN.4/399 and Add.1 and 2) at its 
thirty-eighth session; third report (A/CN.4/406 and Corr.1, A/CN.4/406/Add.l 
and Corr.1 and A/CN.4/406/Add.2 and Corr.1) at its thirty-ninth session; 
fourth report (A/(X.4/412, A/CN.4/412IAdd.l and Corr.1 dnd A/CN.4/412/Add.2 
and Corr.l-3) at its fortieth session; fifth report (A/CN.4/421 and Corr.l-4 
and A/CN.4/421 and Add.1 and 2) at its forty-first session; and sixth 
report (A/CN.4/427 and Corr.1 and A/CN.4/427/Add.l) at its forty-second 
session. 
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32. Between the thirty-seventh (1985) and forty-second (1990) session, the 

Special Rapporteur submitted to the Commission six report6 on the topic. 

33. At its thirty-ninth session in 1987, the Commission approved the 

recommendation of the Drafting Committee with regard to article 1 and the 

question of the term “system” 2881 and provisionally adopted six 

articles. 2pe/ At its fortieth session in 1988, the Commission provisionally 

adopted fourteen articles. m/ 

34. At the forty-second session in 1990, the Commission provisionally adopted 

six article6 X!J/ and it also referred articles proposed by the Special 

Rapporteur in his fifth and the first part of the sixth report6 to the 

Drafting Committee. 2L2/ 

B. Consideration of the tonic at the present sessista 

35. At the present session, the Commission had before it the second part of 

the sixth report (A/CN.4/427/Add.l) and the seventh report (A/CN.4/436 and 

Corr.1 to 3). The second part of the sixth report contained a chapter on 

2p8/ Specifically, the Commission agreed to set aside for the time being 
the question of article 1 “Use of terms” and that of the use of the term 

“system” and to continue its work on the basis of the provisional working 
hypothesis (adopted by the Commission at its thirty-second session). See 
Wook . . . 198L, vol. II (Part mo), p. 25, note 83. 

2&U Those article6 are article6 2 to 7. At the conclusion of the first 
reading, article 3 became paragraph (c) of article 2 and the article6 were 
renumbered. See Section D (1) and the corresponding notes below. For the 
commentaries to these articles, see ibid. pp. 25-38. 

2.W Those article6 are article6 8 to 21. At the conclusion of the first 
reading, 6ome of these article6 were renumbered. See Section D (1) and the 
corresponding notes below. For the commentaries to these articles, see 
Y-8, vol. II (Part Two), pp. 35-54. 

Z,JJ/ Those articles are articles 22 to 27. At the conclusion of the 
firat reading, these articles were renumbered. See Section D (1) and the 
corresponding notes below. For the commentaries to these articlee, see Report 
Of the International Law Commission on the work of its forty-second session, 
(odfal Recordsof, Forty-fifth seshn. Se 
No.) (A/45/10), pp. 147-178. 

2J,2/ Those article6 were provisionally numbered 24 to 28 and article 3, 
Para. 1 and article 4 in the report6 of the Special Rapporteur. See ibid., 
Paras. 259 to 304. 

- 153 - 



settlement of disputes, which had been introduced at the last session but was 

uot discussed for lack of time. In order to enable the Commission to make the 

best use of its time, the Special Rapporteur proposed not to take up that 

chapter. He recommended that the debate focus on his seventh report and, in 

particular, on the question of the use of terms. 

36. The seventh report submitted by the Special Rapporteur contained chapters 

on the structure of Part I of the draft articles and on the use of terms. It 

also contained a proposal for article [ll 121 on the use of terms, which 

comprised two alternatives, namely A and B. 

37. The Commission considered the seventh report at its 2213th to 

2218th meetings. At its 2218th meeting, the Commission referred 

article [l] [2] to the Drafting Committee. 

38. The seventh report of the Special Rapporteur dealt primarily with the 

question of the definition of the term “international watercourse” and the 

concept of a watercourse as a “system” of waters. The Special Rapporteur 

considered that it was important that the draft articles under preparation be 

based on hydrologic reality, namely that a watercourse is a system of 

interrelated hydrologic components. An international watercourse could then 

be defined as a watercourse, parts of which are situated in two or more 

States. He proposed two alternative versions, A and B, for article 111 [2l on 

the use of terms. m/ While the definitions employed were the same in both 

versions, the terms defined were slightly different; alternative A included 

the expression “system” and alternative B confined itself to the expression 

“watercourse”. 

Z,l3/ The two versions for article [II [21 on the use of terms as proposed 
by the Special Rapporteur read as follows: 

“Article 

Use of terms 

II mative A: 

For the purposes of the present articles: 

(a) A watercourse system ie a system of waters composed of 
hydrographic components, including rivers, lakes, groundwater and canals, 
^^^_ LIL..LI^- L.. --l-L..- -c tkleir Lur,EJcrcucLu~ YJ v+Lcu= “I pbj;sicai ieiat:onsh:p a ~,itarji whoie. 
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39. The report also drew attention to the question of groundwater which, it 

was said, formed one of the most important components of a watercourse 

system. In terms of quantity, it was noted, groundwater constituted 

97 per cent of fresh water on Earth , excluding polar icecaps and glaciers, as 

contrasted with that contained in lakes and rivers, which together amounted to 

less than 2 per cent. In the view of the Special Rapporteur, the sheer 

quantity of groundwater therefore justified its inclusion in the scope of the 

draft articles. 

40. The Special Rapporteur had also raised in his report the question of 

the notion that a watercourse could have a relative international 

character. 213 bia/ He considered that the notion of relativity was 

incompatible with the unitary nature of a watercourse system and pointed out 

that, in any event, the requirement of an actual or potential effect on other 

(b) An international watercourse system is a watercourse system, 
parts of which are situated in different States. 

(c) A [watercourse] [system] State is a State in whose territory 
parts of an international watercourse system is situated. 

II t ernative B: 

For the purposes of the present articles: 

(a) A watercourse is a system of waters composed of hydrographic 
components, including rivers, lakes, groundwater and canals, constituting 
by virtue of their physical relationship a unitary whole. 

(b) An international watercourse is a watercourse, parts of which 
are situated in different States. 

(c) A [watercourse] [system] State is a State in whose territory 
part of an international watercourse is situated.” 

Ubis/ It may be recalled that the notion of the “relative 
international character of a watercourse” originated in a provisional working 
hypothesis accepted by the Commission in 1980 as the basis for its work. The 
provisional working hypothesis read as follows: 

“A watercourse system is formed of hydrographic components such as 
rivers, lakes, canals, glaciers and groundwater constituting by virtue of 
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watercourse States had been built into the draft articles themselves. He 

therefore suggested that it was no longer necessary to include the notion of 

relative internationality in the definition of the term “watercourse”. 

41. The report of the Special Rapporteur invited comments on the following 

substantive points, in particular: 

- whether for purposes of the draft articles, the term “watercourse” 

should be defined as a “system” of waters; 

- whether groundwater should be included within the definition of 

“watercourse” and, if so, whether the draft articles should apply both 

to groundwater related to surface water (“free” groundwater) and to 

groundwater unrelated to surface water (“confined” groundwater), or 

whether they should apply only to “free” groundwater; 

- whether for the purpose of the draft articles , a watercourse should be 

regarded as having a “relati’re international character”. 

42. The Special Rappnrteur also raised the question of the structure of 

Part I of the draft articles. He recommended reversing the order of 

articles 1 and 2 so that the draft would begin with an article on “scope” 

followed by that on the “use of terms”: He also proposed to transfer 

article 3 on the definition of a watercourse State (or system State), as 

adopted by the Commission previously, to the article on the use of terms since 

the definition was closely related to that of an “international watercourse” 

or “international watercourse system”. 

43. As regards the last two points , those members who addressed the issue 

unanimously endorsed the proposal to reverse the order of articles 1 and 2, so 

that the draft would begin with an article on scope, which would be followed 

their physical relationship 8 unitary whole; thus, any tree affecting 
waters in one part of the system may affect waters in another part. 

An ‘international watercourse system’ is a watercourse system, 
components of which are situated in two or more States. 

To the extent that parts of the waters in one State are not affected 
by or do not affect uses of waters in another State, they shall not be 
treated 88 being included in the international watercourse system. Thus, 
to the extent that the uses of the waters of the system have an effect on 
one another, to that extent the system is international, but only to that 
extent; accordingly, there is not an absolute, but a relative, 
international character of the watercourse.” 
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hy an article on the use of terms. There was also unanimous agreement to move 

the definition of “watercourse State” from article 3 to the article on the use 

of terms. 

44. Concerning the question of whether the term “watercourse” should be 

defined as a “system” of waters, most of the members who addressed the issue 

favoured the use of that concept in the definition. In their view, the 

essence of the definition of a watercourse system was the interdependence of 

its different parts which made the system a unitary whole. Moreover, it was 

said, only an overall approach to an gnternational watercourse as a system in 

constant motion could allow for the full implementation of the principle of 

equitable and reasonable utilisation of a watercourse. 

45. A number of members who expressed support for the system concept 

nevertheless considered that the definition should include the idea contained 

in the Helsinki Rules whereby the waters of a system must flow into a common 

terminus. In their view, such inclusion would make the draft article more 

precise and would keep the scope of the articles within reasonable bounds. 

46. Certain members who addressed the question, however, expressed 

reservations regarding the use of the system concept in the definition of a 

watercourse. Such a definition, it was said, might embrace all the waters in 

a given territory. That would mean that much of the waters in that territory 

would thereby fall under international regulation. If that approach were 

followed, it was said, it would infringe on State sovereignty and would 

interfere with each country’s right to use its own resources in accordance 

with its national priorities and interests. 

47. One member stated in this connection that since a watercourse was 

composed of different parts, it would be up to the States concerned to 

determine through specific watercourse agreements which of those parts should 

be placed under regulation by the watercourse States. 

48. On the question of whether to include groundwater in the definition of a 

watercourse, a majority of members who spoke on the issue favoured its 

inclusion in the definition. It was considered that the sheer quantity of 

groundwater, its interrelationship to the waters of rivers and lakes and the 

fact that groundwater is always in motion , much like surface water, were ample 

reasons for its inclusion in the definition of a watercourse. Moreover, it 

Ws added, any action related to grc)undwa?erj psrticu!ar?y “free” gioiifidWait?i, 

might affect the uses of an international watercourse. It was however 
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considered by most members who addressed the issue that only “free” 

groundwater associated with surface water should be included in the 

definition. Those members believed that “confined” groundwater should not be 

included because, in their view, it lacked a physical relationship with 

surface water and did not thus form part of the “unitary whole”. A view was 

however expressed by one member that groundwater travelling between two or 

more States should also be included since the same rules were applicable. 

49. Some members however expressed reservations regarding the inclusion of 

groundwater in the scope of the draft articles. In their view, inclusion of 

groundwater in the scope of the draft articles might have the effect of making 

almost all of the waters in the territory of some States subject to 

international regulation. In their view, that was not the intention of the 

draft articles under preparation. 

50. Certain other members expressed the view that although all the components 

of an international watercourse could be regarded as a unitary whole for 

purposes of the draft articles, nevertheless special rules should be ‘rafted 

to cover groundwater, even though it is part of a hydrologic cycle. their 

view, the draft articles dealt primarily with surface water and did not 

contain provisions that focused on specific characteristics of groundwater. 

It was therefore suggested that groundwater, and in particular confined 

groundwater, should be dealt with as a separate regime. 

51. The point was also made that inclusion of groundwater in the definition 

of “watercourse” would make it difficult to “establish by single observation 

in the vast majority of cases” whether parts of a watercourse are situated in 

different States, aL_4/ 

52. Regarding the question of whether for the purposes of the draft articles 

a watercourse should be regarded as having a “relative international 

character”, many of the members who addressed the question expressed agreement 

with the Special Rapporteur that the notion of the “relative international 

character“ of a watercourse, contained in the provisional working hypothesis, 

adopted in 1980 by the Commission , was unnecessary and would only complicate 

the functioning of the articles. Moreover, it was said that the concept of 

a/ See commentary to article 3, -7, vol. II (Part -0) 

p. 26. At the conciusion of the first reading article 3 became para. (Ci of 
article 2. 
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the relative international character of a watercourse would give rise to 

uncertainty. If the concept of the “watercourse system” was adopted, it was 

clear that the use of all components constituting that “system” must be 

regulated in such a way that it would not adversely affect other watercourse 

States or the watercourse itself. Moreover, the concept was thought to be no 

longer necessary as sufficient safeguards had been incurporated in the draft 

articles themselves, thus making the idea of the relative internationality of 

a watercourse superfluous. 

53. According to several members, however, in line with the provisional 

working hypothesis adopted by the Commission in 1980, a system was 

international only to the extent that the uses of the waters of that system 

had an effect on one another. In their view, therefore, there was not an 

absolute, but a relative international character of the watercourse. The 

purpose of the paragraph on the relative international character of a 

watercourse, it was stated, was to serve as a guarantee for riparian States 

against excessive or improper broadening of the scope of application of the 

draft articles. 

54. The Special Rapporteur, in response to the discussion on issues that had 

been raised in connection with the seventh report, stated with respect to 

whether or not to use the “system” concept in the draft articles that the 

discussion in the Commission had indicated a clear preference for the use of 

that concept. 

55. Regarding the question of including groundwater, the Special Rapporteur 

concluded that the debate had clearly indicated that groundwater should be 

included in the scope of the articles , at least in so far as it was related to 

surface water. Such an approach was supported because of the heavy reliance 

on groundwater as drinking water, which would increase dramatically in the 

near future, as populations continued to grow. Moreover, he said, pollution 

of surface waters could contaminate aquifers and vice versa, making those 

resources unusable for human needs. The debate had shown that at least 

certain kinds of groundwater should be included within the concept of a 

watercourse system. 

56. Cn the question of the relative international character of a watercourse 

the Special Rapporteur observed that if the notion of relativity were to be 

included in the draft articles, it would seriously interfere with their 
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functioning. For example, he said, a State would not know whether it was a 

“watercourse State” unless and until it could be established that parts of the 

waters in its territory were affected by or affected uses of waters in another 

State. Watercourse States would, in his view, find it difficult to implement 

the various obligations aa well as to enjoy certain rights contained in the 

draft articles. In his view, the debate had indicated clearly that the notion 

of the reiative international character of a watercourse should not be 

included in the definition of the expre6sl.n “international watercourse” or 

“international watercourse system”. 

57. At its 2228th to 223lst meetings, the Commission, having considered the 

report of the Drafting Committee, provisionally adopted on first reading the 

following: draft article 2 (Use of terms); draft article 10 (Relationship 

between uses); draft article 26 (Management); draft article 27 (Regulation); 

draft article 28 (Installations); draft article 29 (International watercourses 

and installations in time of armed conflict); and draft article 32 

(non-discrimination). ml The Commission also adopted draft article 30 

(Indirect procedures) and draft article 31 (Data and information vital to 

national defence or security) which were amended and renumbered versions of 

two previously adopted articles, namely draft articles 20 and 21. At the 

2231st meeting, the Commission adopted on first reading the draft articles as 

a whole. The draft articles are reprouticed in Section D (1) below. 

58. At its 2237th meeting, the International Law Commission decided, in 

accordance with articles 16 and 21 of its Statute, to transmit the draft 

articles set out in Section D (1) of the present chapter, through the 

Secretary-General, to Governments of Member States for comments and 

observations, with the request that such comments and observations be 

submitted to the Secretary-General by 1 January 1993. 

C. Mute to the -1 Rm. Mr. St- C. Mcc&&~y 

59. At its 2231st meeting, on 27 June 1991, the Commission, after adopting 

the text of the articles on the law of the non-navigational uses of 

international watercourses, adopted the following resolution by acclamation: 

a/ The text of the articles and the commentaries thereto appear in 
Section D (2) below. 
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“The t ional Law Commiss~ 9 

” v w provisionally the draft articles on the law of the 

non-navigational uae3 of international watercourses, 

hea to exoresa to the Special Rapporteur, Mr. Stephen C. 

McCaffrey, its deep appreciation for the outstanding contribution he ha6 

made to the treatment of the topic by his scholarly research and vast 

experience, thus enabling the Commission to bring to a successful 

conclusion its first reading of the draft articles relating to 

the law of the non-navigational usea of international watercourses.” 

. D. Draft artxles o n the law of the apt na - v inational 
. of intw1 watercourses 

1. Text of draft articles provisionallv adooted by 
the Cormr&&on on first rew 

Part I 

INTRODUCTION 

Article 1 2.W 

s -of 

1. The present articles apply to uses of international watercourses and 
of their waters for purposes other than navigation and to measures of 
conservation related to the uses of those watercourses and their waters. 

2. The use of international watercourses for navigation is not within 
the acope of the present articles except in so far aa other use6 affect 
navigation or are affected by navigation. 

For the purposes of the present articles: 

(a) “international watercourse” means a watercourse, parts of which 
are situated in different States; 

2&/ Initially adopted as article 2. For the commentary, see Yearbook 
31987, vol. II (Part Two), p. 25. 

m/ Subpara. (c) was initially adopted as article 3. For the 
commentary, see ibid., p. 26. For the commentary to aubparaa. (a) and (b) see 
Section II (2j below. 
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(b) “watercourse” means a system of surface and underground waters 
constituting by virtue of their physical relationship a unitary whole and 
flowing into a common terminus; 

(cl “watercourse State” means a State in whose territory part of an 
international watercourse is situated. 

Watercourse*reementa 

1. Watercourse States may enter into one or more agreements, 
hereinafter referred to as “watercourse agreements”, which apply and 
adjust the provisions of the present articles to the characteristics and 
uses of a particular international watercourse or part thereof. 

2. Where a watercourse agreement is concluded between two or more 
watercourse States, it shall define the waters to which it applies. Such 
an agreement may be entered into with respect to an entire international 
watercourse or with respect to any part thereof or a particular project, 
programme or use, provided that the agreement does not adversely affect, 
to an appreciable extent, the use by one or more other watercourse States 
of the waters of the watercourse. 

3. Where a watercourse State considers that adjustment or application 
of the provisions of the present articles is required because of the 
characteristics and uses of a particular international watercourse, 
watercourse States shall consult with a view to negotiating in good faith 
for the purpose of concluding a watercourse agreement or agreements. 

Article 4 iU/ 

Parties to watercourse asrm 

1. Every watercourse State is entitled to participate in the 
negotiation of and to become a party to any watercourse agreement that 
applies to the entire international watercourse, as well as to 
participate in any relevant consultations. 

2. A watercoure State whose use of an international watercourse may be 
affected to an appreciable extent by the implementation of a proposed 
watercourse agreement that applies only to a part of the watercourse or 
to a particular project, programme or use is entitled to participate in 
consultations on, and in the negotiation of, such an agreement, to the 
extent that its use is thereby affected, and to become a party thereto. 

m/ Initially adopted as article 4. For the commentary, see 
YearbDok ,,. 1982, vol. II (Part Two), p. 27. 

21p/ Initially adopted as article 5. For the commentary, see ibid., 
p. 30. 
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Part II 

GENERAL PRINCIPLES 

Equitable and reaJrpnable utilizatw narticinatim 

1. Watercourse States shall in their respective territories utilise an 
international watercourse in an equitable and reasonable manner. In 
particular, an international watercourse shall be used and developed by 
watercourse States with a view to attaining optimal utilisation thereof 
and benefits therefrom consistent with adequate protection of the 
watercourse. 

2. Watercourse States shall participate in the use, development and 
protection of an international watercourse in an equitable and reasonable 
manner. Such participation includes both the right to utilise the 
watercourse and the duty to cooperate in the protection and development 
thereof, as provided in the present articles. 

Article 6 a/ 

Factors relevant to eauitable and rV 

1. Utilisation of an international watercourse in an equitable and 
reasonable manner within the meaning of article 5 requires taking into 
account all relevant factors and circumstances, including: 

(a) geographic, hydrographic, hydrological, climatic, ecological 
and other factors of a natural character; 

(b) the social and economic needs of the watercourse States 
concerned; 

(c) the effects of the use or uses of the watercourse in one 
watercourse State on other watercourse States; 

(d) existing and potential uses of the watercourse; 

(e) conservation, protection, development and economy of use of the 
water resources of the watercourse and the costs of measures taken to 
that effect; 

(f) the availability of alternatives, of corresponding value, to a 
particular planned or existing use. 

-- 

ml Initially adopted as article 6. For the commentary, see ibid., 
p. 31. 

Z2&/ Initially adopted as article 7. For the comnentary, see ibid.: 
p. 36. 
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2. In the application of article 5 or paragraph 1 of this article, 
watercourse States concerned shall, when the need arises9 enter into 
consultations in a spirit of cooperation. 

Article Z a/ 

Oblination not to cause anpreciabh harm 

Watercourse States shall utilise an international watercourse in 
such a way as not to cause appreciable harm to other watercourse States. 

Article & a/ 

General obligation to coop-? 

Watercourse States shall cooperate on the basis of sovereign 
equality, territorial integrity and mutal benefit in order to attain 
optimal utilisation and adequate protection of an international 
watercourse. 

&gular exchan ae tion 

1. P*.;rsuant to article 8, watercourse States shall on a regular basis 
exchange reasonably available data and information on the condition of 
the watercourse, in particular that of a hydrological, meteorological, 
hydrogeological and ecological nature , as well as related forecasts. 

2. If a watercourse State is requested by another watercourse State to 
provide data or information that is not reasonably available, it shall 
employ its best efforts to comply with the request but may condition its 
compliance upon payment by the requesting State of the reasonable costs 
of collecting and, where appropriate, processing such data or information. 

3. Watercourse States shall employ their best efforts to collect and, 
where appropriate, to process data and information in a manner which 
facilitates its utilisation by the other watercourse States to which it 
is communicated. 

2221 Initially adopted as article 8. For the commentary, see 
yeuholc .,. 1988, vol. II (Part Two), p. 35. 

22.31 Initially adopted as article 9. For the commentary, see ibid., 
p. 41. 

224/ Initially adopted as article 10. For the commentary, see ibid., 
p. 43. 
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Relations& between uaea 

1. In the absence of agreement or custom to the contrary, no use of an 
international watercourse enjoys inherent priority over other uses. 

.2. In the event of a conflict between uses of an international 
watercourseI it shall be resolved with reference to the principles and 
factors set out in articles 5 to 7, with special regard being given to 
the requirements of vital human needs. 

PART III 

PLANNED MEASURES 

. Information concern= Dh nned measureb: 

Watercourse States shall exchange information and consult each other 
on the possible effects of planned measures on the condition of an 
international watercourse. 

Article U 222/ 

Notif ication concernialanned.measures with 
p i 08s ble adverse effects 

Before a watercourse State implements or permits the implementation 
of planned measures which may have an appreciable adverse effect upon 
other watercourse States, it shall provide those States with timely 
notification thereof. Such notification shall be accompanied by 
available technical data and information in order to enable the notified 
States to evaluate the possible effects of the planned measures. 

iod for reolv to notification 

Unless otherwise agreed, a watercourse State providing a 
notification under article 12 shall allow the notified States a period of 
six months within which to study and evaluate the possible effects of the 
planned measures and to communicate their findings to it. 

a/ For the commentary see Section D (2) below. 

U/ For the commentary, see Yearbook .., 1988, vol. II (Part Two), p. 45. 

221/ For the commentary, see ibid., p. 46. 

a/ For the commentary, see ibid., p. 49. 
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!&.ligations of the notifviw State du-9 period for reply 

During the period referred to in article 13, the notifying State 
shall cooperate with the notified States by providing them, on request, 
with any additional data and information that is available and necessary 
for an accurate evaluation, and shall not implement or permit the 
implementation of the planned measures without the consent of the 
notif ied States. 

. B.&v to notificatti 

1. The notified States shall communicate their findings to the 
notifying State as early as possible. 

2. If a notified State finds that implementation of the planned 
measures would be inconsistent with the provisions of articles 5 or 7, it 
chall communicate this finding to the notifying State within the period 
referred to in article 13, together with a documented expl-nation setting 
forth the reasons for the finding. 

If, within the period referred to in article 13, the notifying State 
receives no communication under paragraph 2 of article 15, it may, 
subject to its obligations under articles 5 and 7, proceed with the 
implementation of the planned measures, in accordance with the 
notification and any other data and information provided to the notified 
States. 

1. If a communication is made under paragraph 2 of article 15, the 
notifying State and the State making the connnunication shall enter into 
consultations and negotiations with a view to arriving at an equitable 
resolution of the situation. 

a/ For the commentary, see ibid., p. 50. 

2241 For the commentary, see ibid. 

m/ For the commentary, see ibid., p, 51. 

221 For the commentary, see ibid. 
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2. The consultations and negotiations shall be conducted on the basis 
that each State must in good faith pay reasonable regard to the rights 
and legitimate interests of the other State. 

3. During the course of the consultations and negotiations, the 
notifying State shall, if so requested by the notified State at the time 
it makes the communication, refrain from implementing or permitting the 
implementation of the planned measures for a period not exceeding six 
months. 

Procedures in the absence obptifkatiw n 

1. If a watercourse State has serious reason to believe that another 
watercourse State is planning measures that may have an appreciable 
adverse effect upon it, the former State may request the latter to apply 
the provisions of article 12. The request shall be accompanied by a 
documented explanation setting forth the reasons for such belief. 

2. In the event that the State planncng the measures nevertheless finds 
that it is not under an obligation to provide a notification under 
article 12, it shall so inform the other State, providing a documented 
explanation setting forth the reasons for such finding. If this finding 
does not satisfy the other State , the two States shall, at the request oi 
that other State, promptly enter into consultations and negotiations in 
the manner indicated in paragraphs 1 and 2 of article 17. 

3. During the course of the consultations and negotiations, the State 
planning the measures shall, if so requested by the other State at the 
time it requests the initiation of consultations and negoti.tions, 
refrain from implementing or permitting the implementation of those 
measures for a period no% exceeding six months. 

1. In the event that the implementation of planned measures is of the 
utmost urgency in order to protect public health, public safety or other 
equally important interests, the State planning the measures may, subject 
to articles 5 and 7, immediately proceed to implementation, 
notwithstanding the provisions of article 14 and paragraph 3 of 
article 17. 

2.331 For the commentary, see ibid., p. 52. 

ii.341 For the commentary, see ibid., p. 53. 
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2. In such cases, a formal declaration of the urgency of the measures 
shall be communicated to the other watercourse States referred to in 
article 12 together with the relevant data and information. 

3. The State planning the measures shall, at the request of any of the 
States referred to in paragraph 2, promptly enter into consultations and 
negotiations with it in the manner indicated in paragraphs 1 and 2 of 
article 17. 

PART IV 

PROTECTION AtiD PRESERVATION 

Article 3Q ZB/ 

Protection and oreservation of ecosvstema 

Watercourse States shall, individually or jointly, protect and 
preserve the ecosystems of international watercourses. 

Article 21 =I 

Prevention. reduction and control of oollution 

1. For the purposes of this article, "pollution of an international 
watercourse" Feans any detrimental alteration in the composition or 
quality of the waters of an international watercourse which results 
directly or indirectly from human conduct. 

2. Watercourse States shall, individually or jointly, prevent, reduce 
and control pollution of an international watercourse that may cause 
appreciable harm to other watercourse State6 or to their environment, 
including harm to human health or safety, to the use of the waters for 
any beneficial purpose or to the living resources of the watercourse. 
Watercourse States shall take steps to harmonise their policies in this 
connection. 

3. Watercourse States shall, at the request of any of them, consult 
with a view to establishing lists of substances, the introduction of 
which into the waters of an international watercourse is to be 
prohibited, limited, investigated or monitored. 

a/ Initially adopted as article 22. For the commentary see Report of 
the International Law Commission on the work of its forty-second session, . (Official Records of he General Assemblv. Fortv-fifth session. 
ND. 1Q) (A/lrS/lO), ~.~147. 

Suop lemez& 

m/ Initially adopted as article 23. For the commentary, see ibid., 
p. 158. 
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Article 22 m/ 

. Introduction of alien or new species 

Watercourse States sllall take all measures necessary to prevent the 
introduction of species, alien or new, into an international watercourse 
which may have effects detrimental to the ecosystem of the watercourse 

. resulting in appreciable harm to other watercourse States. 

Article 23 ml 

Protection and preservation of the marine envirm 

Watercourse States shall, individually or jointly, take all measures 
with respect to an international watercourse that are necessary to 
protect and preserve the marine environment, including estuaries, taking 
into account generally accepted international rule8 and standards. 

PART V 

HARMFUL CONDITIONS AND EMERGENCY SITUATIONS 

Article 24 m/ 

Prevention & mitigation of harmful cm 

Watercourse State8 shall, individually or jointly, take all 
appropriate measures to prevent or mitigate condition8 that may be 
harmful to other watercourse States, whether resulting from natural 
cau8e8 or human conduct, such a8 flood or ice conditions, water-borne 
diseases, siltation, erosion , salt-water intrusion, drought or 
desertification. 

Article 25 24!2/ 

1. For the purposes of this article, “emergency” mean8 a situation that 
cauEe8, or poees an imminent threat of causing, serious harm to 
watercourse State8 or other State8 and that result8 euddenly from natural 

.2&?/ Initially adopted as article 24. For the commentary, 8ee ibid., 
p. 167. 

m/ Initially adopted a8 article 25. For the commentary, 8ee ibid., 
p. 169. 

Uel Initially adopted a6 article 26. For the commentary, see ibid., 
p. 172. 

24Q/ Initially adopted zc articlp 27; Per. the c,cxz~~e~t=ry, se= ibid.9 
p. 174. 
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causes, such as floods, the breaking up of ice, landslides or 
earthquakes, or from human conduct as for example in the case of 
industrial accidents. 

2. A watercourse State shall, without delay and by the most expeditious 
means available, notify other potentially affected States and competent 
international organisations of any emergency originating within its 
territory. 

3. A watercourse State within whose territory an emergency originates 
shall, in cooperation with potentially affected States and, where 
appropriate, competent international organisations, immediately take all 
practicable measures necessitated by the circumstances to prevent, 
mitigate and eliminate harmful effects of the emergency. 

4. When necessary, watercourse States shall jointly develop contingency 
plans for responding to emergencies, in cooperation, where appropriate, 
with other potentially affected States and competent international 
organizations. 

PART VI 

MISCELLANEOUS PROVISIONS 

Article 26 &U/ 

-men t 

1. Watercourse States shall, at the request of any of them, enter into 
consultations concerning the management of an international watercourse, 
which may include the establishment of a joint management mechanism. 

2. For the purposes of this article, “management” refers, in 
particular, to: 

(a) planning the sustainable development of an international 
watercourse and providing for the implementation of any plans adopted; and 

(b) otherwise promoting rational and optimal utilization, 
protection and control of the watercourse. 

1. Watercourse States shall cooperate where appropriate to respond to 
needs or opportunities for regulation of the flow of the waters of an 
international watercourse. 

24U For the commentary see Section D (2) below. 

&2i Ibid. 
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2. Unless they have otherwise agreed, watercourse States shall 
participate on an equitable basis in the construction and maintenance or 
defrayal of the costs of such regulation works as they may have agreed to 
undertake. 

3. For the purposes of this article, “regulation” means the use of 
hydraulic works or any other continuing measure to alter, vary or 
otherwise control the flow of the waters of an international watercourse. 

Article 24 m/ 

B 

1. Watercourse States shall, within their respective territories, 
employ their best efforts to maintain and protect installations, 
facilities and other works related to an international watercourse. 

2. Watercourse States shall, at the request of any of them which has 
serious reason to believe that it may suffer appreciable adverse effects, 
enter into consultations with regard to: 

(a) the safe operation or maintenance of installations, facilities 
or other works related to an international watercourse; or 

(b) the protection of installations, facilities or other works from 
wilful or negligent acts or the forces of nature. 

Article 29 a/ 

daterna&nal watercourses and installat in ta 
sf armed IX&AU 

International watercourses and related installations, facilities and 
other works shall enjoy the protection accorded by the principles and 
rules of international law applicable in international and internal armed 
conflict and shall not be used in violation of those principles and rules. 

Ml Ibid. 

244/ For the commentary, see Section D (2) below. 
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. icle 30 m/ 

Indirect procedures 

In cases where there are serious obstacles to direct contacts 
between watercourse States, the States concerned shall fulfil their 
obligations of cooperation provided for in the present articles, 
including exchange of data and information, notification, communication, 
consultations and negotiations, through any indirect procedure accepted 
by them. 

. 
31 2461 

Nothing in the present articles obliges a watercourse State to 
provide data or information vital to its national defence or security. 
Nevertheless, that State shall cooperate in good faith with the other 
watercourse States with a view to providing as much information as 
possible under the circumstances. 

Article 32 2471 

No n- 

Watercourse States shall not discriminate on the basis of 
nationality or residence in granting access to judicial and other 
procedures, in accordance with their legal systems, to any natural or 
juridical person who has suffered appreciable harm as a result of an 
activity related to an international watercourse or is exposed to a 
threat thereof. 

&.5/ This’article, initially adopted as article 21, has been moved to 
Part VI and reformulated to make it applicable to the entire set of articles. 
In particular, the article has been recast to provide for indirect means of 
fulfilling the entire range of procedural obligations set forth in the draft. 
The commentary to former article 21 remains valid for article 30. That 
commentary may be found in wook . . . 1988, vol. II (Part Two), p. 54. 

2.!&/ Initially adopted as article 20. For the commentary see ibid. 

?‘&Z/ For the commentary, see Section D (2) below. 
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2. Text of draft articles 2. 10. 26 to 29 and 32 with 
aentaries thereto DrOViSwDted by the 

ssion at its fortv-third sessinn 

PART I 

INTRODUCTION 

Article 2 

Yse of terns 

For the purposes of the present articles: 

(a) “international watercourse” means a watercourse, parts of which 
are situated in different States; 

(b) “watercourse” means a system of surface and underground waters 
constituting by virtue of their physical relationship a unitary whole and 
flowing into a common terminus; 

(cl “watercourse State” means a State in whose territory part of an 
international watercourse is situated. 

(1) Article 2 defines certain terms that are used throughout the draft 

articles. Other terms that are used only in one article are defined in the 

article in which they are employed. 

(2) mh M defines the term “international watercourse”, which is 

used in the title of the topic and throughout the draft articles. The focus 

in this paragraph is on the adjective “international”, since the term 

“watercourse” is defined in subparagraph (b 1. Subparagraph (a) provides that, 

in order to be regarded as an “international” watercourse, parts of the 

watercourse in question must be situated in different States. As stated in 

the comentary to the former article 3, which has become subparagraph (c) of 

the present article, whether parts of a watercourse are situated in different 

States “depends on physical factors whose existence can be established by 

simple observation in the vast majority of cases”. 2481 The most common 

examples would be a river or stream that forms or crosses a boundary, or a 

lake through which a boundary passes. The word “situated” is not intended to 

2481 Yearbook.,.. 1987, vol. II (Part TWO), p. 26. 
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imply that the water in question is static. As will appear from the 

definition of “watercourse” in subparagraph (b), while the channel, lake bed 

or aquifer containing the water is itself stationary , the water it contains is 

in constant motion. 

(3) One member of the Commission believed that it would be more accurate to 

describe the watercourses covered by the present articles as “multinational” 

or “plurinational” on the ground that, in his view, the term “international” 

implies that the waters in question are subject to common management. 

(4) SubDaragravh (b) defines the term “watercourse”. While this word is not 

used in the draft articles except in conjunction with another term (e.g., 

“international watercourse”, “watercourse State”, “watercourse agreements”), 

it is defined separately for purposes of clarity and precision. Since the 

expression “international watercourse” is defined in subparagraph (a) as a 

“watercourse” having certain geographical characteristics, a clear 

understanding of the meaning of the latter term is necessary. 

(5) The te rm “watercourse” is defined as a “system of surface and underground 

waters”. This phrase refers to the .hydrologic system composed of a number of 

different components through which water flows, both on and under the surface 

of the land. These components include rivers, lakes, aquifers, glaciers, 

reservoirs and canals. So long as these components are interrelated with one 

another, they form part of the watercourse. This idea is expressed in the 

phrase, “constituting by virtue of their physical relationship a unitary 

whole”. Thus, water may move from a stream into the ground under the stream 

bed, spreading beyond the banks of the stream , then re-emerge in the stream, 

flow into a lake which empties into a river, be diverted into a canal and 

carried to a reservoir, etc. Because the surface and underground waters form 

a system, and .constitute by virtue of their physical relationship a unitary 

whole, human intervention at one point in the system may have effects 

elsewhere within it. It also follows from the unity of the system that the 

term “watercourse” does not include “confined” groundwater, i.e., that which 

is unrelated to any surface water. Some members of the Commission, however, 

believed that such groundwater should be included within the t;rm 

“watercourse” , provided that the aquifer in which it is contained is 

intersected by a boundary. It was also suggested that confined groundwater 

could be the subject of separate at.udy by the Pfi-is-Jn- with a view to the -.,..I..*““&“.. 

preparation of draft articles. 

- 174 - 



(6) Certain members of the Commission expressed doubts about the inclusion of 

canals among the components of a watercourse because, in their view, the draft 

had been elaborated on the assumption that a “watercourse” was a natural 

phenomenon. 

(7) ,Subparagraph (b) also requires that in order to constitute a 

**watercourse” for the purposes of the present articles, the system of surface 

and underground waters must flow into a “common terminus”. This requirement 

was included in order to introduce a certain limitation upon the geographic 

scope of the articles. Thus, for example, the fact that two different 

drainage basins were connected by a canal would not make them part of a single 

“watercourse” for the purpose of the present articles. 

(8) As already indicated, the definition of “watercourse State” which was 

formerly contained in article 3 has been moved, without change, to 

wboaragraph (c.) of article 2. This change was made in order to present 

together, in a single article on use of terms, definitions of expressions that 

appear throughout the present articles. 

(9) The concept of a watercourse or river system is not a novel one. The 

expression has long been used in international agreements to refer to a river, 

its tributaries and related canals. The Treaty of Versailles contains a 

number of references to “river systems”. For example, in declaring various 

rivers to be “international”, the Treaty refers to “all navigable parts of 

these river systems . . . together with lateral canals and channels constructed 

either to duplicate, or to improve naturally navigable sections of the 

specified rivers systems, or to connect two naturally navigable sections of 

the same river”. ml While the article in question is concerned with 

navigational uses, there is no doubt that equitable utilisation could be 

affected, or appreciable harm caused , through the same system of waters by 

virtue of their very interconnectedness. In the River OdeE case, the 

Permanent Court of International Justice held that the international regime of 

the river Oder extended, under the Treaty of Versailles, to: ‘All navigable 

Z&9/ Treaty of Versailles, article 331, Brjtish and Foreinn St&e 
mers. 19l9, vol. CXII (London, H.M. Stationery Office, 1922), p. 173. See 
also, e.g. article 362, which refers to “the Rhine river system”, ibid., 
p. 184. 
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parts of these river systems . . . together with lateral canals or channels 

constructed either to duplicate or to improve naturally navigable sections of 

the specified river systems . . .‘I 25,Q/ 

(10) Provisions similar to those of the Treaty of Versailles may be found in 

the 1921 Convention instituting the definitive status of the Danube. That 

agreement refers in its article 1 to the “internationalised river system”, 

which article 2 defines to include “[alny lateral canals or waterways which 

may be constructed . . .” m/ 

(11) More recently, the 1950 Convention between the Union of Soviet Socialist 

Republics and Hungary refers in its Articles 1 and 2 to “the water systems of 

the Tissa river basin”. 2121 A series of treaties between Yugoslavia and its 

neighbours, m/ concluded in the mid-1950s, include within their scope, 

inter alia, “watercourses and water systems” and, in particular, 

“groundwater”. Z54/ Two of those treaties contain broad definition of the 

expression “water system”, which includes “all watercourses (surface or 

underground, natural or artificial)“. m/ 

X&/ Judgement of 10 September 1929, P.C.I.J., Series A, No. 23. 

251/ League of Nations, Treatv Series 9 vol. XIIVI, p. 177. 

Z&Z/ Convention between the USSR and Hungary concerning measures to 
prevent floods and to regulate the water regime on the Soviet-Hungarian 
frontier in the area of the frontier river Tissa, 9 June 1950, United Nations 
Legislative Series, Heaislative Texts and Treatv Provisions concern&ng the 
e Na 
(hereinafter cited ulative Texts), Trtaty No. 227, p. 827.v 

igation 

k%3/ United Nations Legislative Series, kg$&tive Tex&g, Treaty 
Nos. 228 (with Hungary); 128 (with Albania) and 161 (with Bulgaria) 
(United Nations publication, Sales No. 63.V.4). See also the 1964 treaty 
between Poland and the Soviet Union, United Nations, &eatv Serb, vol. 552, 
p. 175, article 2, para. 3; the 1972 Convention between lswftzerland and Italy 
concerning the protection of frontier waters against pollution, Bev. Gen, 

oit lnt’l Pub1 p. 265 (1975); and the Frontier Rivers Agreement of 
16 September 1971 bitween Finland and Sweden, Chapter 3, article 1, 

, United Nations, wtv Series 9 vol. 825, p. 191. 

254/ Ibid., Treaty nos. 228, 128 and 161. 

ml Ibid., Treaty Nos. 128 and 228, article 1, para. 3. 
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(12) The Indus Waters Treaty of 1960 between India and Pakistan also utilizes 

the system concept. In the preamble of that agreement, the parties declare 

that they are “desirous of attaining the most complete and satisfactory 

utilization of the waters of the IndU6 system of rivers . ..” al The Treaty 

applies to named rivers, their tributarieo and any connecting lakes, &!/ and 

define6 the term “tributary” broadly. 2581 

(13) Among more modern treaties, the Agreement on the Action Plan for the 

Environmentally Sound Management of the Common Zambeei River System, and the 

annexed Action Plan, 2D/ are noteworthy for their holistic approach to 

international water resources management. For example, the Action Plan states 

its objective a6 being to overcome certain enumerated problem6 “and thus to 

promote the development, and implementation of environmentally sound water 

resource6 management in the whole river system”. 26Ql A number of other 

treaties further demonstrate that States recognize in their practice the 

importance of dealing with international watercourse systems in their 

entirety. U/ 

m/ IndU6 Waters Treaty of 19 September 1960 between India and Pakistan, 
&gislative Texta, Treaty No. 98, p. 300. 

m/ Ibid., article 1, paras. (3) and (8). 

2581 Ibid., article 1, para. (2). 

254/ United Nations Environment Programme, Agreement on the Action Plan 
for the Environmentally Sound Management of the Common Zamberi River Systemp 
Fin61 Act, Rarare, 26-28 May 1987 (United Nations, 1987), reprinted in 
a, vol. XXVII (1988), p. 1109. 

.&Q/ Action Plan, ibid., para. 15. 

2&l/ These agreements include the 1963 Act regarding Navigation and 
Economic Cooperation between th+ states of the Niger Basin, Act of 
26 October 1963, wies m the Util&tion of IntaLDatiPnal 
Wa~tsee for J&&DurDosekgNar i , Natural Resources/Water 
Series No. 13, (1984) United Nations publication Sales No. 84, LI.A.7), p* 6. 
See also the Convention of 21 November 1980 creating the Niger Basin 
Authority, ibid., p. 56; the 1964 Convention and Statute6 relating to the 
development of the Chad Basin, ibid., p, 32; the 1978 Convention relating to 
the creation of the Gambia River Basin Development Organization, ibid., p. 42; 
the 1969 Treaty on the River Plate Basin, United Nations, Tmtv Se&g, 
vol. 875, p, 3; summarized in Yearbook . . . 1974, vol. II (Part So), p. 291, 
dOCGiii~iii A;G.4;274, para. 60; the 1961 Treaty relating to development of the 
water resources of the Columbia River basin, Treaty of 17 January 1961 between 
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International organizations and experts have reached similar conclusions. &2/ 

Canada and the United States, Legislative Texfa Treaty No. t5; and the 
1944 Exchange of notes relating to a study of tie use of the waters of the 
Columbia River Basin, United Nations, Z&at v Se&, vol. 109, p. 191. It is 
interesting to note that at least one of the States through whose territory 
the Columbia River flows has used the term “system” in referring to 
international watercourses. See “Legal aspects of the use of systems of 
international waters with reference to the ColumbiadKootenay river system 
under customary international law and the Treaty of 1909”, Memorandum of the 
[United States] State Department, 85th Congress, Second Session, document 
No. 118 (Washington, D.C., 1958), p. 89. 

&2/ The work of the Economic Commission for Europe follows this general 
approach. See, e.g., the Declaration of Policy on the Rational Use of Water, 
adopted by the ECE in 1984, ECE, Two Decades of Coooeration on Water, document 
ECE/ENVWA/Z (1988), p. 15; and other instruments contained in that 
publication. A number of meetings held under United Nations auspices have 
adopted recommendations urging that international watercourses be dealt with 
as a unitary whole. See, e.g., the recommendation adopted at the 
Interregional Meeting on River and Lake Basin Development, held at Addis Ababa 
in 1988, set forth “.n Natural Resources/Water Series No. 20 (1990) 
(United Nations publication, Sales No. 90.11.A.10), p. 18. The New York 
Resolution, adopted in 1958 by the International Law Association, contains the 
“principle of international law” that “A system of rivers and lakes in a 
drainage basin should be treated as an integrated whole (and not piecemeal)“. 
International Law Association (ILA), Beoort of the Forty-Eighth Cpnference* 
Kew York. 1958, annex II, p. 99, Agreed Principles of International Law, 
Principle I. The Helsinki Rules, adopted by the ILA in 1966, employ the 
expression “system of waters” in defining the term *‘international drainage 
basin” . Helsinki Rules on the Uses of the Waters of International Rivers, 
article II, comment (a), International Law Association, Reoort of Fif v Seco t- nd 
Conference. Helsinki. 1966 . See also Article I of the 1961 Salzburg 
Resolution on the Use of International Non-Maritime Waters, adopted by the 
Institute of International Law (“watershed extending upon the territory of 

t two or more States”), W t t 
vol. 49, (II) (1961), p. 87, and the Athens Resolution on the Poll&on of 
Rivers and Lakes and International Law, adopted by the Institute in 1979, 
ibid., Vol. 58 (l), Athens session, September 1979, (Basel/Munich 1980). A 
private group of legal experts , the Inter-American Bar Association, adopted a 
resolution in 1957 dealing with “every watercourse or system of river6 or 
lakes . . . which may traverse or divide the territory of two or more States .., 
referred to hereinafter as a ‘system of international waters’“. 
Inter-American Bar Association, Proce ’ &ngs of the 10th Confer-e held at 
Bu.engs&~afraoL44-21 Novembsr lP5Z (2 ~01s.) (Buenos Aires, 1958)) 
reproduced in Yearbook . . . 1974, vol. II (Part ‘Iwo), p. 208, Document A/5409, 
para. 1092. The need to regulate and develop an international watercourse as 
a whole has also been recognized by such individual experts as H.A. Smith, in 
Th.e_.EcQRQmic Uses of Intematianal Rivers (1931), pp. 150-151; James Brierly, 
in The .-of Nations (5th ed. 1955). p. 204; and Johan Lammers, in PsllutioB 
nf Tnternn~lnnnl Watnrrn*&~~= ( !qg!+),  pp. L,--". 10 .,n 
-~--~a:rx.=z- -1..-- ..- "C-I" 
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PART II 

GENERAL PRINCIPLES 

Relationship between use& 

1. In the absence of agreement or custom to the contrary, no use of an 
internationai watercourse enjoys inherent priority over other uses. 

2. In the event of a conflict between uses of an international 
watercourse, it shall be resolved with reference to the principles and 
factors set out in articles 5 to 7, with special regard being given to 
the requirements of vital human needs. 

(1) Article 10 sets forth the general principle that no use of an 

international watercourse enjoys inherent priority over other uses. The 

article also addresses the situation in which there is a conflict between 

different uses of an international watercourse. 

(2) Since States, through agreement or practice, often give priority to a 

specific use or class of uses, uraoh 1 3.6 couched in terms of a residual 

rule. Thus, the opening clause of the paragraph preserves any priority 

established by “agreement or custom” between the watercourse States 

concerned, The term “agreement” is used in its broad sense and would include, 

e.g. an arrangement or modus vivendi that had been arrived at by watercourse 

States. Furthermore, it is not limited to ‘watercourse agreements” since it 

is poesible that certain usee, such as navigation , could be addressed in other 

kinds of agreements such as treaties of amity. The word “custom” applies to 

situations in which there may be no “agreement” between watercourse States but 

where, by tradition or in practice, they have given priority to a particular 

use. The reference to an “inherent priority” likewise indicates that nothing 

in the nature of a particular type or category of uses gives it a presumptive 

Or intrinsic priority over other uses, leaving watercourse States free to 

decide to accord priority to a specific use in relation to a particular 

international watercourse. This applies equally to navigational uses which, 
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according to article 1, paragraph 2, fall within the scope of the present 

articles “in so far as other uses affect navigation or are affected by 

navigation”. 

(3) Pa-2 deals with the situation in which different uses of an 

internatioual watercourse conflict, or interfere, with each other but where no 

applicable priorities have been established by custom or agreement. In such a 

case, paragraph 2 indicates that the situation is to.be resolved with 

reference to the principles and factors contained in articles 5 to 7, ‘with 

special regard being given to the requirements of vital human needs”. Within 

the meaning of the article, therefore, a “conflict” between uses could only 

aris? where no system of priorities governing those uses, or other means of 

accommodating them, had been established by agreement or custom as between the 

watercourse States concerned. It bears emphasis that the paragraph refers to 

a “conflict” between uses of an international watercourse, and not a conflict 

or dispute between watercourse States. ml 

(4) The principles and factors to be applied in resolving a conflict between 

uses of an international watercourse under paragraph 2 are those contain& in 

articles 5, 6 and 7, namely, the obligation of equitable and reasonable 

utilization and participation, and the duty not to cause appreciable harm. 

The factors to be taken into account under article 6 are those that are 

relevant to the international watercourse in question. However, in deciding 

upon the manner in which such a conflict is to be resolved, watercourse States 

are to have “special regard . . . tc the requirements of vital human needs”. 

That is, special attention is to be paid to providing sufficient water to 

sustain human life, including both drinking water and water required for the 

production of food in order to prevent starvation. This criterior is an 

accentuated form of the factor contained in article 6, paragraph 1 (b), which 

refers to the’ ” social and economic needs of the watercourse States 

concerned”. Since paragraph 2 includes a reference to article 6, the latter 

factor is, in any event, one of those to be taken into account by the 

watercourse States concerned in arriving at a resolution of a conflict between 

uses. 

y/ See also para. (9) of the commentary to article 5 (formerly art. 61, 
oo . . . 1987, vol. II, (Part Two), p. 32. 
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(5) While navigational uses may have enjoyed a general priority earlier in 

this century, m/ States recognised the need for greater flexibility as other 

kinds of uses began to rival navigation in economic and social importance. A 

resolution adopted in 1966 by the Fourth Annual Meeting of the Inter-American 

Economic and Social Council at the Ministerial Level exemplifies this shift in 

attitude in its recognition of the importance of taking into account the 

variety of potential uses of a watercourse. The resolution recommends that 

member countries promote, for the common good, the economic utilisation of the 

hydrographic basins and streams of the regiorr of which they are a part, for 

“transportation, the production of electric power, irrigation works, and other 

uses, and particularly in order to control and prevent damage such as 

periodically occurs as the result of . . . floods”. m/ In the same year, the 

International Law Association also concluded that no individual use enjoys 

general priority. Article VI of the ILA’s Helsinki Rules on the Uses of the 

Waters of International Rivers provides that: “A use or category of uses is 

not entitled to any inherent preference over any other use or category of 

uses.” 2661 The importance of preserving sufficient flexibility to ensure a 

supply of fresh water adequate to meet human needs in the next century was 

m/ Illustrative of this position is article 10, para. 1, of the 
1921 Barcelona Convention and Statute on the regime of navigable waterways of 
international concern; League of Nations, ti- Serw, vol. VII, p* 57. 
Other examples may be found in the “Declaration of Montevideo”, approved by 
the Seventh International Conference of American States in 1933, article 5, 
reproduced in mook . . . 1974, vol. II (Part Two), p. 212, document A/5409, 
annex I, A; and rule II, 4, of the 1911 “Madrid resolution” of the Institute 
of International Law (on which ast. 5 of the Montevideo Declaration was 

t based), m de 1 bstitut de droit int- 1911 (Paris), vol. 24, 
p. 366. 

a/ Resolution 24-M/66, “Control and economic utilization of 
hydrographic basins and streams in Latin America” (sole operative paragraph), 
reproduced in w,.. vol. II (Part Two), p. 351, 
document AiCN.41274, para. 380. 

2661 International Law Association, Report of the Fifty-secoti 
&&rence,J&J&&Belsinbi. (London 1967), p. 491. 
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recently emphasized in the “Delft Declaration”. Adopted at a symposium held 

in Delft, the Netherlands, 3-5 June 1991, under the sponsorship of the 

United Nations Development Programme (IJNDP), the Declaration notes that by the 

year 2000 nearly half the world’s population will be living in cities. It 

refers to the “daunting” challenge to satisfy the water needs of “exploding” 

metropolitan areas “given the equally increasing need for water for irrigated 

agriculture and the problems arising from urban and industrial pollution”. 

The water experts at the symposium concluded that in order to satisfy human 

water needs “in a sustainable way, advanced measures have to be taken to 

protect and conserve the water and environmental resources”. &Z/ Such 

measures would often be impossible if a particular use enjoyed inherent 

priority. The absence of such a priority among uses will facilitate the 

implementation of measures designed to ensure that “vital human needs” are 

satisfied. 

PART VI 

MISCELLAliIEOUS PROVISIONS 

1. Watercourse States shall, at the request of any of them, enter into 
consultations concerning the management of an international watercourse, 
which may include the establishment of a joint management mechanism. 

2. For the purposes of this article, “management” refers, in 
particular, to: 

(a) planning the sustainable development of an international 
watercourse and providing for the implementation of any plans adopted; and 

(b) otherwise promoting rational and optimal utilisation, 
protection and control of the watercourse. 

2&Z/ The Delft Declaration is annexed to a UNDP press release, Geneva, 
10 June 1991. 
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uentary 

(1) Article 26 recognises the importance of cooperation by watercourse States 

in managing international watercourses with a view to ensuring their 

protection while maximizing benefits for all watercourse States concerned. It 

is intended to facilitate the consideration by watercourse States of 

modalities of management that are appropriate to the individual States and 

watercourses in question. 

(2) &rasraoh 1 requires that watercourse States enter into consultations 

concerning the management of an international watercourse if any watercourse 

State should 80 request. The paragraph does not require that watercourse 

States “manage” the watercourse in question, or that they establish a joint 

organisation, such as a commission , or other management mechanism. The 

outcome of the consultations is left in the hands of the States concerned. 

States have, in practice, established numerous joint river, lake and similar 

commissions, many of which are charged with management of the international 

watercourses. Management of international watercourses may also be effected 

through less formal means, however, such as by the holding of regular meetings 

between the appropriate agencies or other representatives of the States 

concerned. Thus paragraph 1 refers to a joint management “mechanism” rather 

than an organisation in order to provide for such less formal means of 

management . 

(3) mraoh 2 indicate6 in general terms the most common features of a 

programme of management of an international watercouree. Planning the 

development of a watercourse so that it may be eustained for the benefit of 

present and future generations is emphasised in subl>aranraDh (a) because of 

its fundamental importance. While joint commissions have proved an effective 

vehicle for carrying out such plans, the watercouree States concerned may also 

implement plans individually. The functions mentioned in s are 
also common features of management regimes. Most of the specific term8 

contained in that subparagraph are derived from other articles of the draft, 

in particular article 5. The adjective “rational” indicates that the 

“utilisation, protection and control” of an international watercourse should 

be planned by the watercourse States concerned, rather than being carried out 

on a haphazard or ad hoc basis. Together, subparagraphs (a) and (b) would 

include such functions as: planning of sustainable, multi-purpose and 
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integrated development of international watercourses; facilitation of regular 

communication and exchange of data and information between watercourse States; 

and monitoring of international watercourses on a continuous basis. 

(4) A review of treaty provisions concerning institutional arrangements, in 

particular, reveals that States have established a wide variety of 

organisations for the management of international watercourses. Some 

agreements deal only with a particular watercourse while others cover a number 

of watercourses or large drainage basins. The powers vested in the respective 

commissions are tailored to the subject matter of the individual agreements. 

Thus, the competence of a joint body may be defined rather specifically where 

a single watercourse is involved and more generally where the agreement covers 

an international drainage b66in or a series of boundary rivers, lakes and 

aquifers. Article 26 is cast in terms that are intended to be sufficiently 

general to be appropriate for a framework agreement. At the same time, the 

article is designed to provide guidance to watercourse States with regard to 

the powers and functions that could be entrusted to such joint mechanisms or 

institutions as they may decide to establish. 

(5) The idea of establishing joint mechanism6 for the management of 

international watercourses is hardly a new one. 2681 As early as 1911, the 

Institute of International Law recommended “that the interested States appoint 

permanent joint commissions” to deal with “new establishments or the making of 

alterations in existing establishments”. 2&G!/ Many of the early agreements 

2681 The 1754 Treaty of Vaprio between the Empress of Austria, in her 
capacity as Duchess of Milan and the Republic of Venice, entrusted a 
pre-existing joint boundary commission with functions relating to the connnon 
use of the river Ollia. Parry, The ConsQ.lidated Treatv Serb, Vol. 40, 
pp. 215-228. Another early example is found in the 1785 Treaty of 
Fontainebleau between Austria and the Netherlands, which formed a bipartite 
body to determine the best sites for the joint construction of locks on the 
River Meuse. Martens, Becueil des Traitea, 2nd ed., Vol. 4, p. 55, also 
referred to in the 1952 report of the Economic Commission for Europe (EC%), 
“Legal aspects of hydroelectric development of rivers and lakes of common 
interest”, document E/ECE/l36-E/ECE/EP/98/Rev.l, paras. 175, at seq. 

u/ Resolution on “International regulation6 regarding the use of 
international watercourses”, Annuaire de 1’Institut de droit international, 

id swril 1911 (Paris 1911), vol. 24, pp. 365-367, reproduced in 
oak . . . 1974, Vol. II (Part ‘No), p. 200, document A/5409, para. 1071. 
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concerning international watercourses , particularly those of the nineteenth 

century, were especially concerned with the regulation of navigation and 

fishing. Z.ZQl The more recent agreements, especially those concluded since 

the Second World War, have focused more upon other aspects of the utilisation 

or development of international watercourses, such as the study of the 

development potential of the watercourse, irrigation, flood control, 

hydroelectric power generation and pollution. 2zL/ These kinds of uses, which 

took on greater importance due to the intensified demand for water, food and 

electricity, have necessitated to a much greater degree the eFtablishment of 

joint management mechanisms. Today there are nearly as many such mechanisms 

as there are major international watercourses. 2721 They may be ad hoc or 

LZQ/ An illustrative survey may be found in the fourth report of the 
Special Rapporteur, Yearbook . . . 1988, vol. II (Part One) document A/CN.4/412, 
parae. 39-48. 

Zl/ This point is illustrated by the discussion of “Multilateral 
agreements” in United Nations went of internathgDa1 ater resoura 
institutional_ and lmasoecta, Natural Resources/Water gkes No. 1 

. 

(United Nations publication, Sales No. E.75.II.A.2) (19871, pp. 33-36, 
especially p, 34. 

a/ A survey of multipartite and bipartite commissions concerned with 
non-navigational usea of international watercourses, compiled by the 
Secretariat in 1979, lists 90 such bodies. &notated liet of multbartite 4 

artite w concmed ith non na m uses of in erna iond 
watercou April 1979 (unpubl;shed) 

- v t t 

commissions dieted deal with watercouries 
While the largest number of the 

in Europe, every region of the world 
is represented and the number of commissions was increasing in developing 
countries, particularly on the African continent , at the time the list was 
prepared. Ibid., p. ii. 
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permanent, and they possess a wide variety of functions and powers. m/ 

Article 26 takes into account not only this practice of’watercourse States, 

but also the recommendations of conferences and meetings held under 

United Nations auspices to the effect that those States should consider 

establishing joint management mechanisms in order to attairr maximum possible 

benefits from and protection of international watercourses. 2741 

212/ For summary descriptions of some of these agreements, “selected to 
illustrate the widest possible variety of arrangements”, see ibid., annex IV. 
See also the list of agreements setting up joint machinery for the management 
of international watercourses in International Law Association (ILA) Reoort of 
_the-Fiftv-seventh Confe e ce. Madrid, 1976 (London; E7;:,np;.D256-266; and 
Ely and Wolman, “Administration”, in The Law of In e a o a ralnaae Basin& 
(Garretson, Hayton C Olmstead, eds. and contribs. 1966), p. 124; and the sixth 
report of the Special Rapporteur, document A/CN.4/427, paras. 3-6. The kinds 
of functions and powers that have been conferred upon joint management 
mechanisms are illustrated in the following three agreements from three 
separate continents: the Convention creating the Niger Basin Authority, 
21 November 1980 (Benin, Cameroon, Chad, Ivory Coast, Guinea, Mali, Niger, 
Nigeria, Upper Volta), articles 3-5; Treaties concerning the utilization 
Of international watercourses for other Du Dozes than a ization. Africa, 
Ratural.ources/Water Series No. 13, (United NationsnpEblication, 
Sales No. 84.11.471, Treaty No. 13, at p. 56; the Indus Waters Treaty, 
19 September 1960 (India and Pakistan), Leeislative Texts, Treaty No. 98, 
p. 300; and the Treaty between Canada and the United States relating to 
boundary waters, and questions arising between the United States and Canada, 
11 January 1909, ibid., Treaty No. 79, p. 260. 

m/ See, e.g., the ReDort of the United Nations Confmce on e 
RWnan Environment. Stockholm. 5-16 June 1972 (United Nations publi,caiton 
Sales No. E.73.II.A.141, Chapt. II, “Action Plan for the Human Environmeit”, 
recommendation 51; and United Nations Economic Commission for Africa, 
Department of Technical Cooperation for Development, hterru Meeting 
PR.River and Lake Develooment. with emobsis on the Af ican r* 
Addis Ab&a. EthioDia. lo-16 October 1988, Bevort of tf;e Meeting, document 
ECA/NRD/IMRLBD/42, 14 October 1988, pp. 35-37. The work of international 
organizations in this field is surveyed in the sixth report of the 
Special Rapporteur, A/CN.4/427, paras. 7-17. 
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Article 27 

Resulat ion 

1. Watercourse States shall cooperate where appropriate to respond to 
needs or opportunities for regulation of the flow of the waters of an 
international watercourse. 

2. Unless they have otherwise agreed , watercourse States shall 
participate on an equitable basis in the construction and maintenance or 
defri:yal of the costs of such regulation works as they may have agreed to 
undertake. 

3. For the purposes of this article, “regulation” means the use of 
hydraulic works or any other continuing measure to alter, vary or 
otherwise control the flow of the waters of an international watercourse. 

hmmentary 

(1) Article 27 deals with the regulation, by watercourse States, of the flow 

of waters of an international watercourse. Regulation of the flow of 

watercourses is often necessary both to prevent harmful effects of the current, 

such as floods and erosion, and to maximize the benefits that may be obtained 

f tom the watercourse. The article consists of three paragraphs, setting forth 

respectively the basic obligation in respect of regulation, the duty of 

equitable participation as it applies to regulation, and a definition of the 

term “regulation”. 

(2) &E%graDhl is a specific application of the general obligation to 

cooperate provided for in article 9. The paragraph requires watercourse 

States to cooperate, where appropriate , specifically with regard to needs and 

opportunities for regulation. As indicated in the preceding paragraph of 

this commentary, such needs and opportunities would normally relate to the 

prevention of harm and the increasing of benefits from the inter*,ational 

Watercourse in question. The words “where appropriate” emphasize that the 

obligation is not to seek to identify needs and opportunities, but to respond 

to those that exist. 

(3) WaDh 2 applies to situations in which watercourse States have agreed 

to undertake works for the regulation of the flow of an international 

watercourse. It is a residual rule which requires watercourse States to 

“participate on an equitable basis” in constructing, maintaining, or defraying 

the costs of those works unless they have agreed on some other arrangement. 

This duty $.s a specific application of the general -hli--+:-- ,.C cquitablc W”“b..‘AY.. “I 
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participation contained in article 5. It does not require watercourse States 

to “participate”, in any way , in regulation works from which they derive no 

benefit. It would simply mean that when one watercourse State agrees with 

another to undertake regulation works , and rece!ves benefits therefrom, the 

former would be obligated, in the absence of agreement to the contrary, to 

contribute to the construction and maintenance of the works in proportion to 

the benefits it received therefrom. 

(4) &X.agraDh 3 contains a definition of the term “regulation”. The 

definition identifies, &&, the means of regulation, i.e., *‘hydraulic works 

or any other continuing measure” and, second, the objectives of regulation, 
. i.e., “to alter, vary or otherwise control the flow of the waters”. Specific 

means of regulation commonly include such works as dams, reservoirs, weirs, 

canals, embankments, dikes, and river bank fortifications. They may be used 

for such objectives as regulating flow of water , so as to prevent floods in 

one season and drought in another; guarding against serious erosion of river 

banks or even changes in the course of a river ; and assuring a sufficient 

supply of water, e.g., to keep pollution within acceptable limits, or to permit 

such uses as navigation and tLmber floating. Making the flow of water more 

consistent through regulation or control works can also extend periods during 

which irrigation is possible, permit or enhance the generation of electricity, 

alleviate siltation, prevent the formation of stagnant pools in which the 

malarial mosquito may breed, and sustain fisheries. However, regulation of 

the flow of an international watercourse may also have adverse effects upon 

other watercourse States. For example, a dam may reduce seasonal flows of 

water to a downstream State or flood an upstream State. The fact that 

regulation of the flow of water may be necessary to achieve optimal utilization 

and, at the same time, potentially harmful, demonstrates the importance of 

cooperation between watercourse States in the manner provided for in 

article 27. 

(5) The numerous treaty provisions concerning regulation of the flow of 

international watercourses demonstrate that States recognize the importance of 
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cooperation in this respect. 275/ This practice and the need for 

strengthening cooperation among watercourse States with regard to regulation 

has also led an organization of specialists in international law to elaborate 

a set of general rules and recommendations concerning the regulation of the 

flow of international watercourses. a/ The present article, which was 

inspired by the practice of States in this field, contains general 

obligations, appropriate for a framework instrument, relating to a subject of 

concern to all watercourse States. 

Ar-tM 

Installations 

1. Watercourse States shall, within their respective territories, 
employ their best efforts to maintain and protect installations, 
facilities and other works related to an international watercourse. 

2. Watercourse States shall, at the request of any of them which has 
serious reason to believe that it may suffer appreciable adverse effects, 
enter into consultations with regard to; 

(a) the safe operation or maintenance of installations, facilities 
or other works related to an international watercourse; or 

(b) the protection of installations, facilities or other works from 
wilful or negligent acts or the forces of nature. 

m/ A number of these provisions are referred to in the fifth report of 
the Special Rapporteur, document A/CN.4/421/Add.2, paras. 131-138. 
Representative examples include the 1959 Agreement between the Soviet Union, 
Norway and Finland concerning the regulation of Lake Inari by means of the 
Raitakoski hydroelectric power station and dam, United Nations TreatvSeriea. 
vol. 346, p. 167; the 1944 Treaty between the United States and Mexico relating 
to the utilisation of the waters of the Colorado and Tijuana rivers and the 
Rio Grande (Rio Bravo) from Fort Quitman, Texas, to the Gulf of Mexico, 
ibid., vol. 3, p. 313; the 1959 Agreement between the United Arab Republic and 
the Sudan for the full utiiization of the Nile waters, ibid., vol. 453, p. 51; 
the 1969 Treaty of the La Plata River Basin (Argentina, Bolivia, Brazil, 
Paraguay and Uruguay) (art, I, para. (b)), ibid., vol. 875, p. 11; and the 
1960 Indus Waters Treaty between India and Pakistan, I&g&Jative Texti, 
Treaty No. 98, pp. 325-332 (Annexure E). 

-1 At its 1980 Conference in Belgrade, the International Law Association 
adopted nine articles on the Regulation of the Flow of Water of International 
Watercourses, IIA, ,&port of_~h~.Fiftv_Rin_t~~Conf erence. Be-$++ 
(London, 1982), p. 4. The articles are set forth in the fifth report of the 
Speciai Rapporteur, document AiCN.4i42iiAdd.Z.. para. 139. 
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(1) Article 28 concerns the protection of installations, such as dams, 

barrages, dikes and weirs from damage due to deterioration, the forces of 

nature or human acts, which may result in appreciable harm to other 

watercourse States. The article consists of two paragraphs which, 

respectively, lay down the general obligation and provide for consultations 

concerning the safety of installations. 

(2) Paragraph 1 requires that watercourse States employ their “best efforts” 

to maintain and protect the works there described. Watercourse States may 

fulfil this obligation by doing what is within their individual capabilities 

to maintain and protect installations, facilities and other works related to 

an international watercourse. Thus, for example, a watercourse State should 

exercise due diligence to maintain a dam, i.e., keep it in good order, such 

that it will not burst, causing appreciable harm to other watercourse States. 

Similarly, all reasonable precautions should be taken to protect such works 

from foreseeable kinds of damage due to forces of nature, such as floods, or 

to human acts, whether wilful or negligent. The wilful acts in question would 

include terrorism and sabotage, whi’le negligent conduct would encompass any 

failure to exercise ordinary care under the circumstances which resulted in 

damage to the installation in question. The words “within their respective 

territories” reflect the fact that maintenance and protection of works 

normally carried out by the watercourse State in whose territory the works in 

quest ion are located. Paragraph 1 in no way purports to authorise much less 

require, one watercourse State to maintain and protect works in the territory 

of another watercourse State. However, there kay be circumstances in which it 

would be appropriate for a watercourse State to participate in the maintenance 

and protection of works outside its territory as, for example, where it 

operated the works jointly with the State in which they were situated. 

(3) -rash 2 establishes a general obligation of watercourse States to 

enter into consultations concerning the safe operation, maintenance or 

protection of water works. The obligation is triggered by a request of a 

watercourse State “which has serious reason to believe that it may suffer 

appreciable adverse effects” arising from the operation, maintenance or 

protection of the works in question. Thus, in contrast to pavagraph 1, this 

paragraph deals with exceptional situations in which a watercourse State 

perceives the possibility of a particular danger. The cases addressed in 
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paragraph 2 should also be distinguished from “emergency .ituations” under 

article 25. While the situations dealt with in the latter article involve, 

titer aI&, an imminent threat, the danger under paragraph 2 of the present 

article need not be an imminent one, although it should not be so remote as to 

be be minimis. The requirement that a watercourse State have a “serious 

reason to believe” that it may suffer adverse effects constitutes an objective 

standard, and requires that there be a realistic danger. The phrase “serious 

reason to believe” is also used in article 18 and has the same meaning as in 

that article. This requirement conforms with State practices since States 

generally hold consultations when there are reasonable grounds for concern 

about actual or potential adverse effects. Finally, the expression 

“appreciable adverse effects” has the same meaning as in article 12. Thus the 

threshold established by this standard .is lower than that of “appreciable 

harm”. m/ 

(4) The obligation to enter into consultations under paragraph 2 applies to 

appreciable adverse effects that may arise in two different ways. First, such 

effects may arise from the operation or maintenance of works. Thus, 

s(& provides for consultations concerning the operation or 

maintenance of works in a safe manner. Second, adverse effects upon other 

watercourse States may result from damage to water works due to wilful or 

negligent acts, or due to the forces of nature. Thus, if a watercourse State 

had serious reason to believe that it could be harmed by such acts or forces, 

it would be entitled under mraoh (b) of paragraph 2 to initiate 

consultations concerning the protection of the works in question from such 

acts as terrorism and sabotage, or such forces as landslides and floods. 

(5) The concern of States for the protection and safety of installations is 

reflected in international agreements. Some agreements involving 

hydroelectric projects contain specific provisions concerning the design of 

installations 2fBl and provide that plans for the works may not be carried out 

ml See para. (2) of the commentary to art. 12, wook . . . 1988, 
vol. II (Part Two), p. 46. 

m/ An example is the Convention of 1957 between Switzerland and Italy 
concerning the use of the water power of the Spill, art. 8, wtive Ter 
Treaty No. 235, at p. 862; summarized in bbook . . . 1974, vol. II 
<Part Twoi, p. i61, document A/5409, paras. 849-854. 
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without the prior approval of the parties. m/ States have also made 

provision in their agreements for ensuring the security of works through the 

enactment of domestic legislation by the State in whose territory the works 

are situated. .m/ Article 28 does not go so far, but lays down general, 

residual rules intended to provide for basic levels of protection and safety 

of works related to international watercourses. 

Article 29 

International watercourses and installations 
in time of armed conflict 

International watercourses and related installations, facilities and 
other works shall en:oy the protection accorded by the principles and 
rules of international law applicable in international and internal armed 
conflict and shall not be used in violation of those principles and rules. 

Commentary 

(1) Article 29 concerns the protection to be accorded to, and the use of 

international watercourses and related installations in time of armed 

conflict. The article, which is without prejudice to existing law, does not 

lay down any new rule. It simply serves as a reminder that the principles and 

rules of international law applicable in international and internal armed 

conflict contain important provisions concerning international watercourse;i 

and related works. These provisions fall generally into two categories: 

those concerning the protection of international watercourses and related 

works; and those dealing with the use of such watercourses and works. Since 

detailed regulation of this subject matter would be beyond the scope of a 

framework instrument, article 29 does no more than to refer to each of these 

categories of principles and rules. 

(2) The principles and rules of international law that are “applicable” in a 

particular case are those that are binding on the States concerned. Just as 

2791 1963 Convention between France and Switzerland on the Emosson . hydroelectric project, art. 2, in Rev-ue generalede droitm !&uz 
(Paris), 3rd series, vol. XXXVI, No. 1 (January-March, 1965), p. 571; 
sununarized in Yearbook . . . 19.74, vol. II (Part Two), p. 311, 
document AlCN.41274, para. 229. 

2&G!/ Ibid., art. 2. 
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article 29 does not alter or amend existing law, it also does not purport to 

extend the applicability of any instrument to States not parties to that 

instrument. On the other hand, article 29 is not addressed only to 

watercourse States, in view of the fact that international watercourses and 

related works may be used or attacked in time of armed conflict by other 

States as well. While a State not party to the present articles would not be 

bound by this provision per se, inclusion of non-watercourse States within its 

coverage was considered necessary both because of the signal importance of the 

subject and since the article’s principal function is, in any event, merely to 

serve as a reminder to States of the applicabfility of the law of armed 

conflict to international watercourses. 

(3) Of course, the present articles themselves remain in effect even in time 

of armed conflict. The obligation of watercourse States to protect and use 

international watercourses and related works in accordance with the articles 

remain in effect during such times. Warfare may, however, affect an 

international watercourse as well as the protection and use thereof by 

watercourse States. In such cases, article 29 makes clear that the rules and 

principles governing armed conflict apply. For example, the poisoning of 

water supplies is prohibited by the Hague Conventions of 1907 Concerning the 

Laws and Customs of Land Warfare a/ and article 54 of Protocol I of 1977 

Additional to the Geneva Conventions of 12 August 1949, 2&Z/ while article 56 

of that Protocol protects dams, dikes and other works from attacks that “may 

cause the release of dangerous forces and consequent severe losses among the 

civilian population”. m/ Simil-lr protections apply in non-international 

armed conflicts under articles 14 and 15 of Protocol II Additional to the 1949 

Geneva Conventions. Also relevant to the protection of international 

watercourses in time of armed conflict is the provision of Protocol I that 

“Care shall be taken in warfare to protect the natural environment against 

a/ Article 23 of the Regulations annexed to the Convention Concerning 
the Laws and Customs of Land Warfare, in Am. .J.I& vol. 2, (1908), p. 106. 
For a commentary on art. 23, see L. Oppenheim, International Law: A Treatise 9 
7th ed., H. Lauterpacht, ed. (London, Longman, 1952, vol. 2, p. 340, 
sect. 110). 

m/ Article 54, para. 2. 

2m/ Article 56, para. 1. 
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widespread, long-term and severe damage.” 2&j In cases not covered by a 

specific rule, certain fundamental protections are afforded by the “Martens 

clause”. That clause, which was originally inserted in the Preamble of the 

Hague Conventions of 1899 and 1907 and has subsequently been included in a 

number of conventions and protocols, a!/ now has the status of general 

international law. In essence, it provides that even in cases not covered by 

specific international agreements , civilians and combatants remain under the 

protection and authority of the principles of international law derived from 

established custom, from the principles of humanity and from the dictates of 

public conscience. The same general principle is expressed in article 10, 

which provides that in reconciling a conflict between uses of an international 

watercourse, special attention is to be paid to the requirements of vital 

human needs. 

Article 32 

Non-discriminata 

Watercourse States shall not discriminate on the basis of 
nationality or residence in granting access to judicial and other 
procedures, in accordance with their legal systems, to any natural or 
juridical person who has suffered appreciable harm as a result of an 
activity related to an international watercourse or is exposed to a 
threat thereof. 

(1) Article 32 sets out the basic principle that watercourse States are to 

grant access to their judicial and other procedures without discrimination on 

the basis of nationality or residence. 

28&f Protocol I, art. 55, para. 1. A more general provision to the same 
effect is contained in art. 35 (Basic Rules), para. 3 of the same Protocol. 

2851 For example, Protocol for the Prohibition of Poisonous Gases and 
Bacteriological Methods of Warfare of 17 June 1925 (Preamble, parae. 1 and 3); 
the Geneva Conventions of 12 August 1949 (Convention I, art. 63, para. 4; 
Convention II, art. 62, para. 4; Convention III, art. 142, para. 4; and 
Convention IV, art. 158, para 4); Protocol I Additional to the 1949 Geneva 
Conventions (art. 1, para. 2); and the 1980 Convention on Prohibitions or 
Rc;trictione on the t’se of Certain Conventional Weapons Which May be Deemed to 
be Excessively Injurious or to Have Indiscriminate Effects (Preamble, para. 5). 
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(2) The gravamen of the article is that where watercourse States provide 

access to judicial or other procedures to their citizens or residents, they 

must provide access on an equal basis to non-citizens and non-residents. This 

obligation would not affect the existing practice in some States of requiring 

that non-residents or aliens post a bond , as a condition of utilizing the 

court system, to cover court costs or other fees. Such a practice is not 

8’discriminatory” under the article, and is taken into account by the phrase 

“in accordance with their legal systems”. As indicated by the words, “has 

suffered appreciable harm . . . or is exposed to a threat thereof”, the rule of 

non-discrimination applies both to cases involving actual harm and to those in 

which the harm is prospective in nature. Since cases of the latter kind can 

often be dealt with most effectively through administrative proceedings, the 

article, in referring to “judicial and other procedures”, requires that access 

be afforded on a non-discriminatory basis both to courts and to any applicable 

administrative procedures. 

(3) One member of the Commission was of the view that the article should 

apply only to case8 involving appreciable harm “in other States” so that the 

article would be confined to cases involving transboundary harm. The 

prevailing opinion in the Commission was, however, that the article should be 

broader in scope, so that it would cover cases such as that of a foreign 

national who had suffered harm in the territory of the watercourse State in 

which the source of the harm was situated. The basis for this view is that 

watercourse States should not discriminate in granting access to their 

judicial or other procedures, regardless of where the harm occurs or might 

occur. One member of the Commission found the article as a whole unacceptable 

on the ground that the articles deal with relations between States and should 

not extend into the field of actions by natural or legal persons under 

domestic law. 

(4) Precedents for the obligation contained in article 32 may be found in 

international agreements and in recommendations of international 

organisations. For example, the Convention on the Protection of the 

Environment between Denmark, Finland, Norway and Sweden of 19 February 1974 

provides as follows: 
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“Any person who is affected or may be affected by a nuisance caused 

by environmentally harmful activities in another Contracting State shall 

have the right to bring before the appropriate Court or Administrative 

Authority of that State the question of the permissibility of such 

activities, including the question of measures to prevent damage, and to 

appeal against the decision of the Court or the Administrative Authority 

to the same extent and on the same terms as a legal entity of the State 

in which the activities are being carried out. 

“The provisions of the first paragraph of this article shall be 

equally applicable in the case of proceedings concerning compensation for 

damage caused by environmentally harmful activities. The question of 

compensation shall not be judged by rules which are less favourable to 

the injured party than the rules of compensation of the State in which 

the activities are being carried out.” 2&/ 

The Council of the Organization for Economic Cooperation and 

Development (OECD) has adopted a Recommendation on Implementation of a regime 

of equal right of access and non-discrimination in relation to transfrontier 

pollution. Paragraph 4 (a) of that Recommendation provides as follows: 

“Countries of origin should ensure that any person who has suffered 

transfrontier pollution damage or is exposed to a significant risk of 

transfrontier pollution, shall at least receive equivalent treatment to 

.2&l Convention on the Protection of the Environment between Denmark, 
Finland, Norway and Sweden of 19 February 1974, art. 3, United Nations, 
Deatv Serj,gg, vol. 1092, p. 279, reprinted in u 
vol. XIII, p. 591 (1974). Similar provisions may be found in art. 2, para. i 
of the BCE Convention on environmental impact assesement in a traneboundary 
context, done at Eepoo on 25 February 1991, document E/ECE/1250; the 
Guidelines on responsibility and liability regarding transboundary water 
pollution, part II.B.8, prepared by the ECE Task Force on responsibility and 
liability regarding transboundary water pollution, document FWWA/R.45, 
20 November 1990; and the Draft ECE Charter on environmental rights and 
obligations, para. 6, prepared at a meeting of experts on environmental law, 
25 February-l March 1991, document ENVWAIR.38, annex I. 
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that afforded in the country of origin in cases of domestic pollution and 

in comparable circumstances, to persons of equivalent condition or 

status . ..I’. 2821 

(5) Article 32 does not require watercourse States to provide a right to 

compensation or other relief under their domestic law for appreciable harm 

caused in other States by watercourse-related activities within their 

territories. The Commission considered including a separate article to cover 

this point but decided not to at this stage of the work on the topic. Some 

members, however, held the view that such a provision should have been 

included in the articles. 

28.21 OECD document 
B (1986). p. 

C(77128 (Final), annex, in OECD, OECD 
150. To the same effect is principle 14 of the 

Principles of conduct in the field of the environment for the guidance of 
States in the conservation and harmonious utilisation of natural resources 
shared by two or more States, approved in decision 6114 of the Governing 
Council of the United Nations Environment Programme (UNEP) of 19 May 1978. A 
discussion of the principle of equal access may be found in Van Hoogstraten, 
Dupuy and Smets , “Equal Right of Access: Transfrontier Pollution”, 
Envir~ Law, vol. 2 (19761, p. 77. 
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CHAPTER IV 

DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND 

A. Introduction 

60. The General Assembly, in resolution 177 (II) of 21 November 1947, 

directed the Commission to: (a) formulate the principles of international law 

recognized in the Charter of the Niirnberg Tribunal and in the Judgment of the 

Tribunal; and (b) prepare a draft Code of offences against the peace and 

security of mankind, indicating clearly the place to be accorded to the 

principles mentioned in (a) above. The Commission, at its first session, 

in 1949, appointed Mr. Jean Spiropoulos Special Rapporteur. 

61. On the basis of the reports of the Special Rapporteur, the Commission: 

(a) at its second session, in 1950, adopted a formulation of the principles of 

international law recognized in the Charter of the Niirnberg Tribunal and in 

the Judgment of the Tribunal and submitted these principles, with 

commentaries, to the General Assembly; and (b) at its sixth session, in 1954, 

submitted a draft Code of offences against the peace and security of mankind, 

with commentaries, to the General Assembly. 288/ 

62. The General Assembly, in resolution 897 (IX) of 4 December 1954, 

considering that the draft Code of offences against the peace and security of 

mankind as formulated by the Commission raised problems closely related to 

those of the definition of aggression , and that the General Assembly had 

entrusted a Special Committee with the task of preparing a report on a draft 

definition of aggression, decided to postpone consideration of the draft Code 

until the Special Committee had submitted its report. 

63. The General Assembly, in resolution 3314 (XXIX) of 14 December 1974, 

adopted the Definition of Aggression by consensus. 

64. On 10 December 1981, the C neral Assembly, in resolution 36/106, invited 

the Commission to resume its work with a view to elaborating the draft Code of 

offences against the peace and security of mankind and to examine it with the 

--- 

28.81 -book , 195Q, vol. II, pp. 374-378, document A/1316. 
k~4~~~k_--l9llt, Ai . II, pp. 150-152, document A/2673. For the text of the 
principles and the draft Code, see also Ymbook ,.. 1%!5, vol. II (Part Two), 
PP. 12 and 8, dociiiiieiii Ai48ii0, paras. k5 and ig. 
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required priority in order to review it, taking duly into account the results 

achieved by the process of the progressive development of international 

law. ZU 

65. The Commission, at its thirty-fourth session, in 1982, appointed 

Mr. Doudou Thiam Special Rapporteur for the topic. m/ The Commission, from 

its thirty-fifth session, in 1983, to its forty-second session, in 1990, 

received eight reports from the Special Rapporteur. m/ 

66. During these sessions, the Commission took certain preliminary decisions 

regarding the content rationuersonae and the content r&one mater&x!: of the 

draft Code. 292/ It also referred to the Drafting Committee articles 1 to 17, 

X and Y contained in the Special Rapporteur’s reports. 2931 In addition, at 

those sessions, the Commission provisionally adopted the following articles: 

2&V In resolution 42/151 of 7 December 1987, the General Assembly 
agreed with the recommendation of the Commission and amended the title of the 
topic in English. Accordingly, the title of the topic in English reads “Draft 
Code of Crimes against the Peace and Security of Mankind”. 

m/ For a detailed discussion of the historical background of this 
topic, see the Report of the International Law Commission on the work of its 
thirty-fifth session (Official Rw& of he ene al Assembtv. 
*Q, iA/3:/10;, paras. TJl t-’ 26 to 41). 

291/ &.a.&ook . . . 19&i, vol. II (Part One), p. 137, document A/CN.4/364; 
earboo . . . 1984, vol. II (Part One), p. 89, document A/CN.4/377; 

Loo:: , . . 1985, vol. II (Part One), document A/CN.4/387; Yearbook .*. 19& 
vol. II, document A/CN.4/398; &Brbook . . . 198Z, vol. II (Part One), document’ 
AICN.4/404; -book . . . 1988, vol. II (Part One), document A/CN.4/411; 
Yearbook... 1989, vol. II (Part One), document A/CN.4/419 and Add.1 and 
Corr. 1 and 2 (Spanish only); WQ, vol. II (Part One), document 
A/CN.4/430 and Add.1. 

Z%Z/ Wook . . . 1984, vol. II (Part Two), p. 17, document A/39/10, 
para. 65. 

ml For a more detailed account of the Commission’s work on the topic 
at these sessions, see the Reports of the International Law Commission on the 
work of its thirty-seventh session, (Of f.irM .hsUf lk-GWUW!Y 9 
Fortieth session. Swent No... 1Q (A/40/10), paras. 34 to 101). 
thirty-eighth session (ud., !3dYrLi.wmsion..SuDDlementNo. 
(A/41/10), paras. 77 to 185), thirty-ninth session (u., 
FQC&-%!Scond JIL&QX&~~~~~~NQ_,.~~~ (~/42/10), paras l 25 to 661, 
fortieth session (w., Fortv-third session, S-t No. 1Q (A/43/10), 
paras. 211 to 280), forty-‘irst session (Ibid., Forty-fourth-b, 
Supplement No. 10 !A/44!lQ)j nara= S3 to 217) and forty-second session r--..-- 
(Ibid s , Fxty-fift-b&ex&&!n, Supplemrlt_~p,_10, (A/45/10, paras. 27 to 158). 
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1 (Definition); 2 (Characterization); 3 (Responsibility and punishment); 

4 (Obligation to try or extradite); 5 (Non-applicability of statutory 

limitations); 6 (Judicial guarantees); 7 (Non bis in idem); 

8 (Non-rectroactivity); 10 (Responsibility of the superior); 11 (Official 

position and criminal responsibility); 12 (Aggression); 13 (Threat of 

aggression); 14 (Intervention); 15 (Colonial domination and other forms of 

alien domination); 16 (International terrorism); 18 (Recruitment, use, 

financing and training of mercenaries) and X (Illicit traffic in narcotic 

drugs), with the commentaries thereto. &3&l 

B. Consideration of the topic at the present session 

1. Consideration of the Soecial Rapoorteur’s ninth rep- 

67. At the present session, the Commission had before it the 

Special Rapporteur’s ninth report on the topic (A/CN.4/435 and Add. 1 and 

Corr. l), which consisted of two parts. In Part One, the Special Rapporteur 

dealt with “penalties applicable to crimes against the peace and security of 

mankind” . In this part of his ninth report, the Special Rapporteur pointed 

out that the principle n&la poena siuge required that provision should be 

made for penalties in the draft Code , an undertaking which, however, entailed 

certain difficulties tied in with the diversity of legal systems or with 

procedural problems. In the case of difficulties related to the diversity of 

legal systems, the Special Rapporteur indicated that, whereas in domestic law, 

there was in each State a certain unity of moral and philosophical concepts 

that justified a single system of punishment applicable to all offences, in 

international law the diversity of concepts and philosophies was such as to be 

hardly conducive to a uniform system of punishment. Certain punishment 

current in some countries was unknown in others. As examples of this 

diversity, he examined in particular the differing attitudes in various 

countries and regions of the world towards the death penalty and towards other 

afflictive penalties, such as physical mutilation. He concluded that it was 

extremely difficult to institute a single internationally and uniformly 

applicable system of punishment. As to procedural difficulties, the 

Special Rapporteur wondered whether a penalty should be specified for each 

crime against the peace and security of mankind or whether, since all of the 

301. I a-/-, For t:,e text of ihe articies see Section D.i beiow. 
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crimes in question were marked by the same degree of extreme 6eriou6ne66, a 

general formula should be adopted which stipulated the same penalty for all 

crimes, with a minimum and a maximum, depending on whether or not there were 

extenuating circumstances. Other procedural problem6 lay in determining 

whether the provisions of the Code, including those on penalties, should be 

direcily incorporated into domestic law or whether penalties should be 

included in the Code itself, which would be adopted by an international 

convention. The Special Rapporteur favoured the latter solution. He 

submitted, at the end of Part One, a single draft article (draft art. 2) on 

penalties applicable to all crime6 against the peace and security of mankind. 

68. In Part Two of hi6 ninth report, the Special Rapporteur pointed out that, 

on the one hand, in resolution 45/41 of 28 November 1990, the General Assembly 

invited the COMni66iOn “to consider further and analyse the issues raised in 

its report on the question of an international criminal jurisdiction, 

including the possibility of establishing an international criminal court or 

other international criminal trial mechanism”. On the other hand, the 

General Assembly had refrained, at least at that stage, from choosing between 

resort to a system of universal jurisdiction , the establiehment of an 

international criminal court or the establishment of 6ome other trial 

mechanism. Consequently, the Special Rapporteur did not submit a draft 

statute for an international criminal court. He none the less wanted a more 

in-depth discussion in the Commission of two major issues that had to be 

solved in order to provide him with the necessary guidance in drafting a 

possible statute. The two issues were the court’6 jurisdiction, and the 

requirement6 for instituting criminal proceedings. Accordingly, he submitted 

in hi6 report two draft prOvi6iOll6 on theee two issues that were intended a6 a 

basis for discussion and would perhap reveal an overall trend that would be a 

useful guide to him. 

69. The Commission considered the Special Rapporteur’s ninth report at 

it6 2207th to 2214th meetings. After hearing the Special Rapporteur’s 

presentation, it considered draft article 2, on applicable penalties, and the 

part of his report on the possible establishment of an international criminal 

court. At its 2214th meeting, the Commission decided to refer draft article Z 

to the Drafting Committee for consideration in the light, more particularly, 

of the anar:C4r nr,Tnr.asl. ..IsAa l... pTfi.crs 6. t& n--1--1-- z--*..Jz-- LL- YYCLA. *.. y.“r”OYIY lllO”L “, U”UYIILDII”I,, IIILLU”1II& tile 
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Special Rapporteur, during the discussion. The comments and observations made 

in relation to the Special Rapporteur’s ninth report are summarized in 

subsections (a) to (c) below. 

(a) WU&+-~pJ&able to winst the peace 
& secure Y of manku 

70. In his ninth report and in his introduction to Part One on penalties 

applicable to crimes against the peace and security of mankind, the 

Special Rapporteur recalled that he had discussed the question of penalties 

in his eighth report when he had submitted three versions of a possible draft 

provision 2$Q/ which was designed to give rise to debates in the Commission 

and not to be regarded at that stage as final, Since some members of the 

Commission had pointed out that penalties should appear in the Code itself 

and not in the statute of the proposed court, he was now proposing a draft 

article 2 on applicable penalties a&/ for inclusion in the draft Code. 

71. The Special Rapporteur noted that the applicable penalties raised fairly 

delicate problems, as evidenced by the fact that , when confronted with the 

criticisms of Governments, the Commission had withdrawn draft article 5 

dealing with the question from the 1954 draft Code. At its third session 

in 1951, the Commission had thus adopted a draft article 5, which read 

a6 follows: “The penalty for any offence defined in this Code shall be 

determined by the tribunal exercising jurisdiction over the individual 

accused, taking into account the gravity of the offence”. However, that 

provision had the drawback of leaving it to the judge to determine the 

applicable penalty and, in the light of the strong reservations of the 

EW A/CN,4/430/Add.l, paras. 27 to 32. 

294/ Draft article Z as submitted by the Special Rapporteur reads a8 
follows: 

“Any defendant found guilty of any of the crimes defined in this 
Code shall be sentenced to life imprisonment. 

If there are extenuating circumstances, the defendant shall be 
sentenced to imprisonment for a term of 10 to 20 years. 

[In addition, the defendant may, as appropriate, be sentenced to 
total or partial confiscation of stolen or misappropriated property, 
The Tribunal shall decide whether to entrust such property to a 
humanitatino organisation. 1” 
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Governments which had communicated their comments to the Commission, 291 

the Commission had finally decided that it would be advisable to withdraw 

the provision from its text. 

72. According to the Special Rapporteur , the applicable penalties gave rise 

to two kinds of problems: methodological problems and problems arising from 

the diversity of national legal systems. 

73. With regard to methodological problems, the Special Rapporteur placed 

particular emphasis on the question whether the relevant penalty should be 

indicated for each crime - genocide, war crimes and so on - or, since all such 

crimes were characterised by their extreme gravity, whether the same penalty 

should be laid down under a general formula for all cases, with a minimum and 

a maximum according to whether or not there were extenuating circumstances. 

The Special Rapporteur had decided to opt for the latter solution, since, 

in his view, it would be impossible to establish a scale of penalties for 

each crime taken separately. 

74. With regard to the problems raised by the diversity of legal systems, the 

Special Rapporteur pointed out that the establishment of a scale of penalties 

called for a uniform moral and philosophical approach that existed in internal, 

but not in international, law. Penalties varied from one country to another, 

according to the offences to be punished. In addition, there were penalties 

such as the death penalty and other afflictive punishments (for instance, 

physical mutilation) about which there was much controversy and which were 

uot universally applied. 

75. The Special Rapporteur had therefore endeavoured to avoid extremes and to 

find a middle road that might be acceptable to all States. His proposal was 

that life imprisonment should be the punishment imposed for the crimes defined 

under the Code. Reservations about that kind of punishment had been expressed 

at the Commission’s preceding session by those who considered that it precluded 

all possibility of the improvement and rehabilitation of the convicted person, 

but it seemed to be the solution that met with wide agreement. If extenuating 

circumstances were allowed, a penalty of 10 to 20 years’ imprisonment would be 

Possible. 

2971 See document AICN.kI635 and Corr.1, paras. 18 to 22. 
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76. In the Special Rapporteur’s opinion, draft article Z which he was 

submitting was a step forward compared to the draft provision prepared and 

withdrawn by the Commission in the 1950s (see para. 71 above) in the sense 

that the applicable penalty would not be determined by the competent judge, 

but would be prescribed for all crimes covered by the Code itself. That 

penalty could be supplemented by an optional one which had been placed in 

square brackets in the report, namely, total or partial confiscation of 

property which the convicted person might have stolen or misappropriated. 

That penalty, already provided for in the Charter of the Niirnberg Tribunal, 

would be particularly applicable in the case of war crimes, which often 

involved theft or approrLiation by force of property belonging to private 

individuals, especially in occupied territories. As to whom the confiscated 

property would be awarded to, the Special Rapporteur had noted that, at the 

national level, confiscated property went to the State, whereas, at the 

international level, it would be difficult to award it to one State rather 

than to another. He was therefore proposing that it should be left to the 

competent court to entrust such property to a humanitarian organisation 

such as UNICEF, ICRC or an internaiional body set up to combat illegal 

drug trafficking. 

77. The general feeling in the Commission was that the draft Code should 

contain provisions on applicable penalties. 

(i) ce J&&@tof _c~(::sltjes_Jn~ 
to the 1 r&Law of Stat- 

78. The majority of the members considered that the penalties sho*rld be 

included in the Code itse L,1 and that reference should not simply be made to 

the internal criminal law of the States parties to the Code. It was noted in 

that regard that the inclusion of penalties in the Code itself, which would be 

adopted by means of an international convention, was more in keeping with the 

principle nulla mena tine leg :: and essential to the uniform application of 

the penalties prescribed, thus avoiding the drawbacks resulting from the 

diversity of national systems in matters relating to penalties. Moreover, 

the solution of leaving it to the court to determine the penalty to be imposed 

might not only create problems resulting from the lack of uniform application, 

but might also make the Code incomplete by characterising certain acts as 

crimes without stating what the consequences would be for the guilty parties, 

thereby Wenkcniiig the Code as i-9 wiioie. it was aiso pointed out that, unlike 
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article 15, paragraph 2, of the International Covenant on Civil and Political 

Rights, which referred to the general principles of law, the inclusion of 

penalties in the Code would make it possible to avoid such a reference to 

justify instituting proceedings against the author of a crime that affected 

the entire international community. 

79. Some members nevertheless believed that, as far as penalties were 

concerned, the solution of referring to the internal law of States would be 

better and they questioned the wisdom of seeking to design a system of uniform 

sentences for a heterogeneous world. One member in particular pointed out 

that, in acceding to an international convention providing for penalties, some 

States would have procedural and philosophical problems and would have to make 

drastic changes in their penal codes with respect to penalties for crimes 

which might be punished under their internal law more lightly than under the 

draft Code. He questioned whether that might not affect the degree to which 

the draft Code would be acceptable to such States. Another member was of the 

opinion that the best solution would be to let the States concerned deal with 

the question of penalties in accordance with their internal law. In order 

to prevent any possible abuses9 the Code might include a general provision 

requiring that crimes should be punished by sentences that took into account 

their extreme gravity. All conventions against terrorism incorporated such 

a provision and it had worked reasonably well. 

(ii) A SinPle DenaltV or a pewltv fpacrime 

80. Although the majority of the members of the Commission were in favour of 

the determination of the applicable penalties in the Code itself, there were 

two major trends: one in favour of the establishment of separate penalties 

depending on the crime in question i and the other in favour of a single 

penalty, with a minimum and a maximum to be determined by the court according 

to the circumstances of each case. In this connection, however, one member 

felt that it might be advisable not to set a minimum penalty in the draft Code 

SO as to allow the competent tribunal, in sentencing, to better take into 

account the specific circumstances of each case. 

81. The members in favour of the establishment of separate penalties for 

each crime drew attention to the specific and individual nature of each 

crime covered by the draft Code. In their opinion, crimes such as genocide, 
nuorsIls4rm -~~--Y.z&“.., 3pa:t ..z*u 0.l” Corurrrcllrarll, pa-’ -^-l *--1-.1-- for exampie, couid not be viewed in the 

same way as drug trafficking or mercenarism. The crimes covered by the Code 
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therefo .e warranted severe, but differentiated, sentences. The gravity of the 

penalties would depend on the nature of the crime and the circumstances in 

which it had been committed. It should not be left to the judge to decide 

that question, but it should be dealt with in the Code itself, taking each 

crime separately and setting a minimum and a maximum penalty for each crime. 

82. The members who preferred the establishment of a single penalty with a 

maximum and a minimum were of the opinion that the criterion which made it 

possible to include some crimes in the draft Code was their extreme gravity, 

the fact that they were the most serious of the most serious crimes. Some 

crimes, such as aggression or genocide, might be regarded as more serious than 

others, but those differences could be taken into account by the leeway that 

the establishment of a single penalty with a minimum and a maximum would allow 

the court. One member, in particular, invoked practical reasons. In his 

opinion and in theory, the ideal solution would be to have a penalty for each 

crime because, although the crimes under the Code were character&red by their 

extreme gravity, their degree of gravity could vary. Justice and fairness 

therefore required that the crime should be punished according to its degree 

of gravity and the degree of responsibility of its author. However, that 

ideal solution was probably impossible to apply and it would also entail 

endless debates to determine each of the crimes, their gravity and the 

corresponding applicable penalty. Thus, in practice and to be realistic, 

the Commission had no other choice than to establish the principle of a 

single penalty for all crimes. 

(iii) ue of aoolicable neu 

83. The Commission then held a lengthy debate on the nature of the penalties 

to be provided for in the Code or, in other words, on the question of what 

the penalties under the Code should be, The death penalty, the penalty of 

imprisonment, other possible penalties, the gradation of such penalties and 

the solutions proposed by the Special Rspporteur in his draft article 2 were 

rliscussed in detail by members. 

-u 
84. Many members of the Commission supported the Special Rapporteur’s position 

that the death penalty should not be included among the penalties applicable 

to crimes against the pr -. and security of mankind. In that connection, 

it was indicated that :‘: Commission should not seek to resist the worldwide 

trend towards the abolition of the death penalty, even for the most serious 
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crimes, such as genocide. The move away from the death penalty had been 

evidenced in legal thinking since the Niirnberg and Tokyo trials. In the 

opinion of those members, the abolition of the death penalty was a step 

forward in moral terms that had to be consolidated. The death penalty was 

unnecessary and pointless and no one had the right to take another’s life. 

In addition, that penalty had been eliminated long ago in many national 

legislations and the States which had abolished it would be reluctant to 

accede to an instrument which re-established it. In many of those countries, 

the abolition of the death penalty had become a constitutional principle 

and some international instruments, which we:= either universal or regional 

in scope, also provided for its abolition or for a prohibition on its 

reintroduction. The following instruments were cited: the Second Optional 

Protocol to the International Covenant on Civil and Political Rights, aiming 

at the abolition of the death penalty (General Assembly resolution 44/128), 

Additional Protocol No. 6 to the European Convention for the Protection of 

Human Rights and Fundamental Freedoms and the Protocol to the American 

Convention on Human Rights relating to the abolition of the death penalty, 

85. Some other members expressed reservations on that position, believing 

that it would be premature for the Commission, which was called upon to 

legislate for States which did not have the same ideas on the death penalty, 

to adopt a clear-cut opinion on the question instead of allowing the States 

concerned to exercise discretion. Many States still retained the death 

penalty in their internal law for particularly heinous crimes. Failure 

to include the death penalty in the draft Code was bound to give rise 

to discussion among those States and would risk rendering the Code less 

acceptable to them. 8ome members expressed the view that even certain 

regional instruments providing, in principle, for the abolition of the 

death penalty allowed for exceptions in certain circumstances. For example, 

Optional Protocol No. 6 to the European Convention referred to earlier, 

which provided for the abolition and non-restoration of the death penalty in 

peacetime, also contained a proviso for the case of war and for the case of 

“imminent threat of war”, which, in the view of some writers, the authorities 

of the State concerned would be free to determine. Moreover, the Second 

Optional Protocol to the International Covenant on Civil and Political Rights, 

sdopted by the Geitei;ai Aseembiy, was, as its name indicated, optional and in 

no way mandatory. The draft Code dealt only with the most serious of the most 
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serious crimes and should not be turned into 83 instrument for settling the 

question of capital punishment. In the view of those members, leaving the 

question to the discretion of States would ir. no way undermine the principle 

ooena sine leee. All that was needed was to include in the Code a 

general provision to the effect that such crimes should be punished in 

proportion to their degree of gravity. One member in particular suggested 

that, in order to accommodate the sensibilities of States which had abolished 

the death penalty, the article of the Code providing for that penalty could be 

accompnnied by a reservation entitling any State instituting proceedings to 

request the Court not to impose the death penalty in the event of a conviction, 
. Life m risoninent 

86. With regard to the first paraaranh of the draft article submitted by 

the Special Rapporteur, some members of the Commission expressed a preference 

for the penalty of life imprisonment, which a number of them saw as the only 

penalty which could render the abolition of the death penalty acceptable and 

had the advantage of being reversible in the event of an error being made. 

They pointed out that the international community should take pains to 

omphasize the exemplary nature of the penalty applicable to persons committing 

barbarous crimes, in order to prevent the recurrence of such acts and to 

protect human rights and fundamental freedoms. That was the criterion which 

formed the basis of the Convention on the Non-Applicability of Statutory 

Limitations to War Crimes and Crimes against Humanity (General Assembly 

resolution 2391 (XXIII)), the Declaration on Territorial Asylum (art, 1) 

(General Assembly resolution 2312 (XXII)) and General Assembly resolution 

3074 (XXVIII) on the principles of international cooperation in the detection, 

arrest, extradition and punishment of person6 guilty of war crimes and crime6 

against humanity. Some of these members found it difficult to contemplate 

the release of dictators who had been guilty of aggression, genocide or other 

equally serious crimes, even after 20, 25 or 30 years of imprisonment, or even 

the release of a major drug trafficker. The release of such individuals was 

unthinkable. It was a question of fitting the penalty not only to the crime, 

but also to the gravity of the danger , and of preventing a recurrence at all 

costs. Dictators surviving a defeat tended to revert to type, if not on their 

own initiative then with the encouragement of former allies or supporters. 

87. Another argument put forward in favour of life imprisonment was that 

most countries abolishing the death penalty accepted life imprisonment as 
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a substitute. The adoption of such a penalty would avoid arousing strenuous 

objections on the part of States still advocating the death penalty and 

might even encourage them to gradually eliminate it from their internal law. 

88. Other members expressed reservations regarding life imprisonment on 

the ground that it, too, had been abolished in many countries as contrary 

to certain fundamental principles of human rights. Some of those members 

considered the purpose of punishment to be justice, not blind retribution. 

With the passage of time and once the offender had ceased to be a danger, 

the public desire for retribution ought to fade. To impose a life sentence 

on an elderly person, with no possibility of remission, did no credit to the 

conscience of mankind, and many countries had adopted machinery for granting 

mercy or parole. 

T-y imprisonment 

89. Several members were in favour of laying down maximum and minimum 

penalties and giving the court leeway to decide on the length of the term 

of imprisonment on the basis of the gravity of the crime and the circumstances 

of each individual case. Various members suggested 25, 30, 35 and 40 years 

as maximum terms and 10, 14 and 15 years as minimum terms. 

90. While some members thought that the sentence should be without appeal 

and that the prisoner should under no circumstances be allowed to apply 

for release before having served his full sentence, other members were of 

the view that he should be eligible for remission of his sentence or for 

conditional release for good behaviour. One member proposed the creation 

of an international clemency and parole board which could not consider 

release until the prisoner had served at least two thirds of his sentence. 

91. In connection with temporary imprisonment, several members made 

observations regarding waph 2 of the draft article proposed by the 

Special Rapporteur. While accepting the idea of the adjustability of the 

penalty as proposed in the paragraph, they held the view that the court 

should be allowed leeway to take account of the presence or absence not 

only of extenuating circumstances, but also of aggravating circumstances and, 

indeed, of any other pertinent circumstances such as the personality of the 

perpetrator, the occasion on which the act had been committed, the gravity of 

its effects and the distinction between principals or persons who had played 

a leading role in the perpetration of a crime and eubordinates whc had acted 

under orders. Some members said that the aggravating circumstances which 
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should be taken into account in determining the penalty should include 

non-observance of Security Council resolutions, particularly monstrous conduct 

on the part of the accused, premeditation, planning and methodical execution, 

such as a programme of genocide, and that the extenuating circumstances should 

include simple attempt or partial exemption from criminal responsibility of 

the accused. 

92. With respect to terminology, the word “imprisonment” used by the 

Special Rapporteur in paragraphs 1 and 2 of his draft article was considered 

“vague” by some of the member8 who pointed out that the internal law of 

a number of countries provided for numerous forms of imprisonment such as 

rigorous imprisonment and detention. Those members therefore preferred a 

more neutral term such as *‘deprivation of liberty”. 

93. Several members made observations on WaDh 3 of the Special 

Rapporteur’s proposed draft article, which dealt with the confiscation of 

stolen property. 

94. Those members were of the view that, as it stood, the paragraph really 

embodied not a penalty, but simply a provision for restitution without any 

afflictive effect. A distinction should be drawn between confiscation for 

the purposes of restitution and confiscation as a penalty. 

95. Even in its current form and strictly from the standpoint of confiscation 

for restitution, the paragraph raised a number of difficulties which were noted 

by these members. Firstly, the term “misappropriated property” appeared to 

include “stolen property”, making the second term redundant. Secondly, profits 

deriving from misappropriated property should also be confiscated. Thirdly, 

it was difficult to see why the confiscation of such property might be only 

partial, and the argwndnt put forward in that respect in paragraph 33 of the 

report was hardly convincing: neither the offender himself nor his spouse or 

his heirs should benefit from the misappropriated property. Fourthly, although 

the idea wa8 indeed praiseworthy, it was difficult to see by what principle the 

court should entrust the property in question to a humanitarian organization. 

Stolen property must be restored to its rightful owner. It was only in the 

very special case when the owner of the property had died without leaving 

any heir8 that the problem of the disposition of the property would arise. 

96. Several members suggested that the draft article should provide for the 

confiscation of property either as a complementary penalty, i.e. as a penalty 
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provided for in the Code but applicable at the discretion of the court, or as 

an accessory penalty, in which case it would automatically be added to the 

principal penalty, namely imprisonment. Those members felt that the penalty 

of confiscation could take either form, depending on the circumstances. 

Case6 were conceivable in which the penalty would be imposed automatically, 

for example, confiscation of objects used to commit the crime in question, 

the means of producing and transporting narcotic drugs, the products of 

criminal activity, and the property and profits illegally acquired through 

that activity; in other cases confiscation would be optional. 

97. Several suggestion6 were made by members regarding the possible 

beneficiary of property, either in cases where pillaged goods had been 

confiscated and there was no rightful owner or heir, or in the event of 

confiscation as a criminal penalty. It was suggested, therefore, that such 

property could be allocated, in the first instance, to reparation of damages 

suffered by the victims of the crimes in question or to the injured State. 

A number of member6 supported the Special Rapporteur’s suggestion that such 

property should be entrusted to a humanitarian organization such a6 the 

International Committee of the Red Cross, the United Nations Children’s Fund 

(UNICEF), an international organization combating illicit international drug 

trafficking, or the World Food Programme (WFP). Other members suggested that 

such property could be allocated to a fund for the financing of United Nations 

peace-keeping operations, or even to a fund of the Secretary-General to help 

States without the necessary financial resources to have recourse to the 

International Court of Justice. One member suggested that such property, if 

not returned to the rightful owners because they could not be traced, should 

be turned over to the State to be allocated to such charities as the State 

might determine, One member suggested that property confiscated from drug 

traffickers should be made available to centres for the treatment of drug 

addicts. One member in particular suggested that such property should be 

entrusted to a trust, given to the State trying the offender or to the State 

asked to implement the sentence of the court , or simply held in the custody 

itself. of the international criminal court 

Other possible oe* 

98. Some members suggested that the 

confiscation proposed by the Special 

other penalties. It was pointed out 

penalties of imprisonment and 

Rapporteur should be supplemented by 

that, given the nature of the crimes 
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in question, the criminal penalties should be both afflictive, affecting the 

actual life of the guilty person, and infamous, in that they should affect his 

moral reputation, legal and political status and family and social situation. 

It would be difficult to treat the perpetrator of such crimes more leniently 

than the perpetrator of an ordinary crime or of the traditional kind of 

political crime. One member, for example, suggested that the draft Code 

should provide for the accessory penalties of total legal incapacity and 

deprivction of civil rights. Other members suggested fines and community 

service. One member noted that a fine virtually amounted to a form of 

confiscation. Some members were of the view that the question of community 

service should be approached with the utmost caution, since it was difficult 

to draw a line between the penalty proposed and forced labour, which was 

prohibited under specific human rights conventions. 

(iv) Conclugions by, the Special Raooorteur 

99. Referring to the various observations made by members, the Special 

Rapporteur noted the lack of unanimity on the question of applicable penalties. 

100. In the view of some members, the determination of applicable penalties 

was a matter of internal law and should not be dealt with by the Commission. 

He did not share that view. In his opinion, the Commission could certainly 

make proposals on the application of penalties and even suggest specific 

penalties without encroaching on the prerogatives of States, with which the 

decision would, in the final analysis, rest. If the Commission did not deal 

with the question of applicable penalties, it would run the risk of attracting 

the same criticisms as the authors of the 1954 Code, who had been reproached 

for drafting provisions on crimes without providing for penaltiee, in total 

disregard of the mena sine legg rule. 

101. Regarding the reactions to his draft article on applicable penalties, the 

Special Rapporteur noted that, once again, positions were fairly clear-cut. 

Some members of the Commission considered that, given the trends in 

international law, the death penalty was obsolete and should not be included 

on moral, constitutional, conventional and other grounds. Some members even 

went as far as to exclude life imprisonment. In his view, that would be goint 

too far. It should not be forgotten that the crimes covered by the Code 

were of exceptional gravity and required an exceptional rbgime. That had, 

moreover, been recognized by the Commission when it had decided, contrary to 

all the principles of criminal law, that no statutory limitation should apply 
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to such crimes. In the Special Rapporteur’s view, if the death penalty were 

not to be included in square brackets in the draft article, then life 

imprisonment at least should be retained. 

102. The Special Rapporteur had decided, after due consideration, not to 

include the concept of aggravating circumstances, for the simple reason that, 

in view of the gravity of the crimes in question, it was difficult to see how 

there could be any such circumstances. 

103. The reason he had proposed a provision of a general nature on penalties 

that was applicab1e.t.o all the crimes covered by the Code was because, as he 

saw it, all those crimes were extremely serious and could therefore be placed 

on the same footing. That provision was, however, not as rigid as it might 

seem because, since account was being taken of extenuating circumstances, 

it would always be possible for the judge to adjust the penalty. 

104. With regard to the confiscation of property, the Special Rapporteur 

admitted that the wording proposed in the text of draft article 2 was uoL 

altogether satisfactory. It might be better to provide for the total 

confiscation of property and not to regard confiscation as a form of 

compensation, in which case it would be for the injured party, where 

appropriate, to institute proceedings to obtain compensation. 

105. The Special Rapporteur indicated that, in view of the comments made 

during the discussion, he had prepared two new versions of draft 

article 2. a!/ 

w/ The two new versions of draft article Z submitted by the 
Special Rapporteur read as follows: 

First veraha 

“Any person convicted of any of the crimes covered by this Code 
shall be sentenced to [life imprisonment] imprisonment for a term of 
15 to 35 years which cannot be commuted, without prejudice to the 
following other sentences, if deemed necessary by the court: 

1. Community work; 
2. Total or partial confiscation of property; 
3. Deprivation of some or all civil and political rights.” 

SBond vers&.n 

“1 -: The. ,.n,,r+ D\PY 4mrmcr. r...~ mF the F-II--A-- -..--I LZ--- --.- ---- - . ..-. ‘..*r”“- Y.,W .A* .“LL”“Lll& ycr,alLLeSi 
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(b) T&e iuriadiction of an md-1 courf 

106. In his ninth report and in the course of submitting the second part of 

the report, the Special Rapporteur said that, in the light of the 

considerations set out in paragraph 68 above, he had developed more 

particularly in his report the question of the jurisdiction of an 

international criminal court. The question had been considered a number of 

times in the United Nations, and especially by the 1953 Commiktee on 

International Jurisdiction, which had produced a revised draft statute for an 

international criminal court. Z!B/ The Special Rayporteur had drawn on 

article 27 of that text, with a number of changes and additions, in preparing 

a possible draft provision, intended to provide a basis for a more thorough 

discussion that would serve as a guide for him later on. 3QQ/ The draft 

provision was not, therefore, intended for referral to the Drafting Committee. 

[(a) Life imprisonment;1 
(b) Imprisonment for a term of 10 to 35 years which cannot 

be commuted. 

2. In addition, the court may order: 

(a) Community work; 
(b) Total or partial confiscation of property; 
(c) Deprivation of some or all civil and political rights.” 

2X!/ Q Records of he_(;enexal Ninth Ses4iipn. 
wt N!?$A/2645), annix. 

1QQI The possible draft provision read as follows: 

diction of -the Cow 

1. The Court shall try individuals accused of the crimes defined in the 
code of crimes against the peace and security of mankind [accused of 
crimes defined in the annex to the present statute] in respect of which 
the State or States in which the crime is alleged to have been committed 
has or have conferred jurisdiction upon it. 

2. Conferment of jurisdiction by the State or States of which the 
pcrpctratOr is a C9tiCCGl* C7r by the victim State or the State against 
which the crime was directed, or by the State whose nationals have been 
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107. Referring to paragraph 1 of the possible draft provision he had prepared, 

the Special Rapporteur said that the paragraph first established that the 

court was competent to try individuals, in other words natural persons, rather 

than States, and formulated a rule relating to jurisdiction tatione materiae. 

The paragraph provided two options: the court tried crimes defined in the 

Code or it tried crimes defined in the annex to its statute, which would, of 

course, be far fewer in number than those in the Code. His own view was that 

it would be a nistake to be too ambitious as far as the court’s jurisdiction 

ratione materiae was concerned, for all the discussions had pointed to some 

hesitation in that regard. It was better to proceed cautiously and flexibly, 

starting, for example, by restricting the court’s competence to crimes forming 

the subject of international conventions, on which genera* agreement therefore 

existed, such as genocide, apartheid, certain war crimes, certain acts of 

terrorism - for instance attacks on persons and property enjoying diplomatic 

protection - and drug trafficking, which should be listed in an annex to the 

statute of the Court. 

108. As to the question of conferment of jurisdiction by States, the Special 

Rapporteur, although pointing out that he was opposed in principle to that 

rule, none the less said that international realities made it difficult to 

dispense with it. In the case under consideration, the rule could involve 

four States: the State in whose territory the crime had been committed, the 

victim State (or the State whose nationals had been victims of the crime), the 

State of which the perpetrator of the crime was a national, and the State in 

whose territory the perpetrator had been found. For the latter State, the 

the victims of the crime shall be required only if such States also have 
jurisdictioa, under their domestic legislation, over such individuals. 

3. The Court shall have cognizance of any challenge to its jurisdiction. 

4. Provided that jurisdiction is conferred upon it by the States 
concerned, the Court shall also have cognizance of any disputes 
concerning judicial competence that may arise between such States, as 
well as of applications for review of sentences handed down in respect of 
the same crime by the courts of different States. 

5. The Court may be seized by one or several States with the 
i?lterpreti?tiC:: Of 8 provisitii of iiitEiii&thiai criminai iaw." 
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decision whether or not to extradite was, in fact, tantamount to recognition 

or non-recognition of the court’s jurisdiction. The problem therefore arose 

only in connection with the other three States. The 1953 draft statute had 

required conferment of jurisdiction by two States: the State in whose 

territory the crime had been committed and the State of which the perpetrator 

of the crime was a national. The possible draft provision was less rigid. 

Parafcranh 1 unreservedly reaffirmed the principle of .territoriality in the 

sense that conferment of jurisdiction by the ‘.<..ate in whose territory the 

crime had been committed was obligatory. Have .g established that principle, 

he had also wished to introduce the principle of active or passive 

personality, which was beginning to be widely applied. Many States recognised 

that they were competent in certain cases , even though the crime had not been 

committed on their territory. k’aratzranh 2 therefore provided that conferment 

of jurisdiction by the State of which the perpetrator was a national or by the 

victim State or by the State whose nationals had been victims of the crime 

could be required only if the domestic legislation of those States so demanded 

in the case in point. The fact that so many States were required to confer 

jurisdiction also added to the number of obstacles, but it was States that 

determined their own rules on jurisdiction. In his opinion, setting those 

rules aside complettily might be an attractive idea in theory, but it was not 

feasible in practice. 

109. The Special Rapporteur said that the possible draft provision he had 

prepared also provided that the court should have cognizance of any challenge 

to its own jurisdiction (para. 31, that it should have cognizance of any 

disputes concerning judicial competence as well as of applications for review 

of sentences handed down in respect of the same crime (para. 4) and that it 

might be seized with the interpretation of a provision of international 

criminal law (para. 5). In the latter case, the court’s intervention would 

help to remove some uncertainties regarding terminology and to explain the 

meaning and content of the many principles which international criminal law, a 

new field, borrowed from internal criminal law. 

110. Many members endorsed the Special Rapporteur’s prudent approach in 

preparing exploratory draft articles on two very important aspects of a 

possible statute for an international criminal court, even in the absence of a 

specific request from the General Assembly in that regard. They took the view 

that the wording of General Assembly resolution 45/41 fully justified that 
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approach. Some members, however, thought the Commission should wait for a 

clear and specific request from the General Assembly before embarking on 

further work on the subject of establishing an international criminal court. 

Other members took the view that uncertainties regarding the extent of the 

Commission’s mandate concerning institutional and procedural questions were no 

longer justified, more particularly in view of paragraph 3 of General Assembly 

resolution 45141. In the opinion of those members, the Commission should 

decide when to consider the question of an international criminal court in 

depth and to adopt a position, within the confines of its consultative 

function, on the possibility of creating an international criminal court or 

other international criminal trial mechanism. 

111. A number of members spoke in favour of the establishment of a court, 

something which, as the Commission had pointed out at its previous session, 

would mark a step forward in developing international law and which, if it 

enlisted broad support from the international community, would strengthen the 

rule of law throughout the world. In their opinion, the establishment of an 

international criminal court could alone provide the required objectivity and 

impartiality in applying the Code, and without those factors there could be no 

valid and lasting international order. Those members emphasized that recent 

evsnts as well as initiatives taken by a number of countries had helped to 

advance the idea of an international criminal court. 

112. One member, in particular , although he favoured the establishment of a 

permanent international criminal court as the best course, thought it was the 

most difficult to follow. To get around those difficulties, he considered 

that iuitially, and as a provisional solution it would be possible and 

desirable to set up a tribunal consisting not only of national judges but also 

foreign judges, for example, from the victim State, the State of the 

nationality of the accused or the State in whose territory the crime had 

allegedly been committed (if that was not the State of prosecution) and, 

possibly, one or more judges from different States or legal systems. A 

solution of that kind might help to reassure all concerned that the 

proceedings were impart ial. Cne member favoured the establishment of an 

international criminal court on an interim basis to fill the present gap 

resulting from the absence of an international criminal jurisdiction. 

113. As to -aohs 1 and 2 of the possible draft provision prepared by the 

Special Rapporteur on the court’s jurisdiction , a number of members pointed 
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out that they dealt essentially with three different questions. The first was 

the nature or extent of the court’s jurisdiction , namely whether it would be 

exclusive jurisdiction, concurrent jurisdiction with national courts, or 

jurisdiction to hear appeals against judgements by national courts. The 

second question was jurisdiction ratione materi-, in other words, the crimes 

that the court would be called upon to try. The third question was conferment 

of jurisdiction on the court, in other words, whether the consent of some 

States was necessary for the Court to be able to deal with a case. 

(i) Nature or extent of iurisdictioa 

114. On the question of whether or not jurisdiction should be exclusive, a 

number of members found that the draft provision, without expressly saying so, 

took the principle of concurreut jurisdiction with national courts as its 

point of departure. It was said in this connection that it was a compromise 

solution, doubtless more acceptable in the eyes of a number of States since it 

did not prejudice their sovereignty in judicial matters. States would be free 

to bring proceedings, either before their own courts or before the 

international court. The international criminal court would have jurisdiction 

only in cases where national courts declared that they were not competent. 

Again, some members entered strong reservations with regard to that solution, 

which, in their view, was complex and delicate , since it called for careful 

examination of ways of combining the jurisdiction of national courts and of 

the international criminal court, in order to avoid, more particularly, 

conflicts of jurisdiction that might, depending on the course of events, lead 

to paralysis and injustice. That possibility of concurrent proceedings could 

give rise to unfortunate consequences. 

115. Other members said that the simplest solution would be for the 

international criminal court to have exclusive jurisdiction, something that 

would eliminate, or at least solve, the many complex problems that would lead 

to conflicts of jurisdiction between the court and national courts. It 

remained to be seen whether the solution was acceptable to States at the 

present stage. The General Assembly had not wanted to take a decision in that 

connection and States seemed to be fairly divided on the matter. Some members 

said that the argument that States would not abandon their judicial 

sovereignty and would prefer to retain the right to try all crimes, however 

grave - particularly if it meant conferring such jurisdiction on an 

international court on a case-by-case basis as and when they wished - was not 
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convincing. In their opinion, that reasoning, if carried through, would 

inevitably lead to the conclusion that the establishlent of an international 

criminal court worthy of the name smacked of utopia. Such a system was bound 

to give rise to conflicts that it would be difficult, if not impossible, to 

solve. In the opinion of some members, it should be realized that the 

princrple of sovereignty was no longer as absolute as it had been in the 

past. To invoke the concept of sovereignty in order to rule out exclusive 

jurisdiction did not seem to be in line with present trends. Accordingly, the 

Commission should seriously consider the advantages and the drawbacks of 

exclusive jurisdiction and look for a solution that would provide the 

General Assembly with the broadest range of possible solutions regarding 

jurisdiction. 

116. Some members were in favour of jurisdiction to review (either on appeal 

or on cassation) decisions handed down by national courts, something which, in 

their opinion, would enable the court to unify the punishment of international 

crimes and ensure impartiality and objectivity in prosecution. Such a 

solution would also entail a preventive role in that it would encourage 

national courts to be more careful and watchful in applying the norms of 

international law. In response to arguments by some members who expressed 

doubts about the possibility of States agreeing to international supervision 

of judgements handed down by their courts , and in particular by higher courts 

such as a supreme court, the members who were in favour of a review 

jurisdiction said that all existing complaints procedures in the human rights 

field came into play only when domestic remedies had been exhausted and human 

rights courts and committees dealt solely with cases that had been the subject 

of a final decision by the national courts. In other words, such courts and 

committees merely reviewed State practice as revealed in the decisions of the 

highest courts of the country concerned. Those members asked why something 

that was feasible in the case of torture or inhuman or degrading treatment 

should not be possible for all crimes against the peace and security of 

mankind. In their view, the idea of an international criminal court which had 

a function to review national court decisions and had advisory powers was 

therefore realistic and should be pursued. 

117. Lastly, many other members of the Commission were in favour of a mixed 

Solution that would take account of the nature of the crime in determining the 

txtent of the court’s jurisdiction. In the opinion of those members, the 
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crimes set out in the Code should be split into two major categories. The 

court would have exclusive jurisdiction for the first category, and concurrent 

jurisdiction for the second. Members who were in favour of that solution were 

not all agreed on which category of crimes should fall within the exclusive 

jurisdiction of the court. For example, one member held that the court should 

have exclusive jurisdiction over crimes against peace and crimes against 

humanity, and concurrent jurisdiction over war crimes and the crime of illicit 

traffic in narcotic drugs. Other members said that crimes against peace 

should fall within the exclusive jurisdiction of the court, but all the other 

crimes should form the subject of concurrent jurisdiction.. Another member was 

of the view that exclusive jurisdiction should be reserved in particular for 

crimes under international conventions which stipulated that the perpetrators 

were to be tried by an international tribunal, such as the crime of genocide. 

As a general criterion, some members said that the court’s jurisdiction should 

be exclusive in cases where the national courts (either the courts of the 

place where the crime had been committed or those of the State of which the 

perpetrator WLS a national or those of,the State of which the victim was a 

national) might well fail to act with the requisite impartiality and 

objectivity, and its jurisdiction could be concurrent with national courts in 

other cases. 

(ii) Jurisdiction ratione materiae 

118. Besides the question of the nature of the court’s jurisdiction, some 

members commented on the question of the court’s jurisdiction 

ratione materi=, which was covered by paragrc:ph 1 of the Special Rapporteur’s 

possible provision. 

119. Some members favoured a position which would confine the court’s 

jurisdiction, as the Special Rapporteur had envisaged in the passage in square 

brackets in paragraph 1, to a very small category of crimes of extreme 

gravity. Some of those members said that the crimes in question could be 

those defined by international conventions in force , such as the convention on 

genocide. Those members considered that the advantage of such a solution was 

that it would, for some States, make the idea of setting up an international 

criminal court more accsptable. 

120. Another position was to extend the court’s jurisdiction not only to 

crimes under the Code but also to other international crimes in general. 
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121. A further view was that the court’s jurisdiction should encompass all of 

the crimes covered by the Code. With regard to the position reflected in 

paragraph 119 above, those members considered that nothing warranted any 

6electivene66, unquestionably inequitable, whereby some crimes alone would 

fall within the court’6 jurisdiction. In opposition to the position reflected 

in paragraph 120 above, those member6 said that international crimes other 

then those covered by the Code were not sufficiently serious a6 to fall within 

the jurisdiction of an international court. Again, those members took the 

view that the constituent element6 of such other international crime6 were not 

adequately identified and the court’s task would become impossible if it had 

to take cognizance of them. 

(iii) !&&xge.Qt of iurisdiction 

122. The third major question raised by paragraph6 1 and 2 of the draft 

provision was conferment of jurisdiction on the court, namely, whether the 

consent of some States was needed for the court to be able to deal with a case. 

123. Some members endorsed the Special Rapporteur’s approach, as reflected in 

both of the paragraphs. One mem?-er said that State6 were very cautious when 

dealing with matters that touched on their sovereignty. Accordingly, 

acceptance of the statute of an international criminal court did not imply 

automatic consent to the court’s jurisdiction. A separate expression of 

consent would be needed by mean6 of a convention, special agreement or 

unilateral declaration, as provided for in article 26 of the 1953 draft 

statute for an international criminal court. A State should be able to choose 

national criminal jurisdiction despite its overall consent to confer 

jurisdiction on an international court. Those members endorsed the idea of 

combining the principles of territoriality, active and passive personality and 

real protection, while giving priority to the principle of territoriality, 

for, in their opinion, such a system had more advantages than drawbacks 

inasmuch as it preserved State sovereignty and the principle of territoriality 

was the rule in most States. One of thO6e members, in particular, said that 

the benefit of that approach outweighed the possible drawbacks of, in some 

cases, the trial being conducted by the State that might have ordered the 

criminal act, or in others, by the victim State. 

124. A number of other member6 could agree to the solution proposed by the 

Special kapporteur in his pO66ible draft provision, but they had very serious 

reservations regarding paragraph 2. Even in the case of paragraph 1, those 
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members’ interpretation was not always similar. One member interpreted 

paragraph 1 as meaning that the court would have jurisdiction to deal with 

crimes defined in the Code and committed in the territory of a State party. 

The parties to the Code could not, therefore, claim to confer universal 

jurisdiction on the court. Another member, however, interpreted paragraph 1 

as meaning that a State’s ratification or acceptance of the court’s statute 

reflected that State’s willingness to participate .in establishing the court, 

yet it should not be inferred that that State had given its consent in advance 

for the court to exercise its jurisdiction. Indeed, the State where the crise 

had been committed would, in each case, have to give its specific consent. 

Over and above those differences in interpretation, those members were agreed 

that the criterion of territoriality should play an essential role in the 

conferment of jurisdiction on the court. 

125. On the other hand, those members profoundly disagreed with the solution 

advocated in paragraph 2. In their view, the paragraph seemed to challenge 

the territorial element established in paragraph 1 and it would run counter to 

the very aim of establishing an international criminal court, since many 

States might refuse to confer jurisdiction on the court. Too many States 

would be required to confer jurisdiction and they would be in a position to 

try the accused themselves, instead of handing him over to the international 

criminal court, and in view of the natural tendency of States not to 

relinquish their jurisdiction , the court’s jurisdiction would be considerably 

diminished. 

126. Other members aid not agree with the overall approach suggested by the 

Special Rapporteur in paragraphs 1 and 2 of his possible draft provision and 

regarded it as inconsistent with the concept underlying the establishment of 

an international criminal court of justice. Those members pointed out that 

virtually all crimes against the peace and security of mankind were generally 

committed by States but were directed against other States, even against 

mankind at large. In respect of that category of crimes, which were crimes 

under international law, the question of jurisdiction was of concern not only 

to individual States but to the international community as a whole. With his 

approach, the Special Rapporteur seemed to have decided to drop the concept of 

a crime under international law. If those crimes were not crimes under 

international law, the question of the establishment of an international 

criminal court lost its importance. The solution SUggeSted by the 
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Special Rapporteur would even imply a return to the state of things before 

instruments such as the Convention on the Prevention and Punishment of the 

Crime of Genocide were adopted. Those members were in favour of an 

international criminal court with jurisdiction over all crimes under the 

Code. There seemed to be no reason to grant privileged status to the State in 

whose territory the crime had been committed , since it was the whole of the 

international Lammunity that was affected. Neither the consent of the latter 

State nor of the State of which the perpetrator was a national nor of the 

victim State nor of the State whose nationals had been victims of the crime 

should be needed for the international community, acting through the court, to 

try the perpetrator of a crime against the peace and security of mankind. In 

the opinion of those members, the question of the conferment of jurisdiction 

should be solved in accordance with the general principles of international 

law. States acceding to the statute of the court should at the same time 

accept the court’s jurisdiction to try their nationals. 

(iv) Dther wects concerning jurisdiction 

127. A number of members endorsed -aDh 3 of the Special Rapporteur’s 

possible draft provision, a paragraph whereby the court would have cognizance 

of any challenge to its own jurisdiction. It was said in that regard that the 

paragraph was logical and followed the general practice in authorising the 

court to decide whether it had jurisdiction in a given case. Since it would 

be regarded as the highest international criminal court, there would be no 

possibility of appealing its decision. 

128. With reference to Sash 4 of the draft provision, on disputes 

concerning judicial competence and on applications for review of sentences, a 

number of members expressed agreement with the solution put forward by the 

Special Rapporteur . One member, in particular, said that the paragraph was 

necessary for a judicial body of the kind envisaged. If two or more States 

each claimed the sole right to confer jurisdiction under the criteria set out 

in paragraphs 1 and 2, the court should be in a position to rule on such 

disputes. Another member pointed out that the solution proposed in the 

paragraph would facilitate standardisation of judicial practice in the event 

Of a conflict of laws and jurisdiction and the observance of the non_bie 

&!!I principle in the event of prosecution for one and the same crime before 

courts in two or more States. 
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129. Other members expressed reservations about the paragraph. One member 

wondered what rules or criteria the court could invoke in adjudicating 

disputes between States on judicial competence or reviewing sentences handed 

down by courts in different States. The paragraph could run counter to the 

jurisprudence of the Permanent Court of International Justice in the Lotus 

case concerning the exercise of jurisdiction contrary to the non bis in idem 

principle. 

130. Another member took the view that the case covered by the paragraph was 

not a genuine case of review (re-opening the trial after discovery of a new 

fact) but rather a case of conflicting judgsments by courts in different 

States. In his opinion, to deal with such a dispute, all the States concerned 

would have to confer jurisdiction on the international criminal court and the 

judgement submitted for review would have to be final. In other words, all 

domestic remedies must have been exhausted. But the question arose whether a 

State that was not prepared to relinquish its jurisdiction for the trial stage 

in favour of the international criminal court would agree to submit to the 

reconsideration by that court of a decision rendered by its highest judicial 

authority. To his mind, it was understandable that, in the circumstances, 

those who had elaborated the 1953 draft statute had not deemed it advisable to 

grant such a power of review to the criminal court they had proposed. 

131. Some other members recognised that the court’s review jurisdiction, as a 

higher body, could encourage national courts to show greater respect for the 

rules of international law and to base their decisions on appropriate 

reasons. They none the less took the view that the conferment of review 

jurisdiction upon the court might, as indicated in the previous paragraph, be 

even more unacceptable for States than attribution to the court of direct 

jurisdiction. 

132. A large number of members supported wrauh 5 of the 

Special Rapporteur’e possible draft provision , a paragraph concerning the 

court’s competence to interpret a provision of international criminal law. It 

was said in that regard that the paragraph would enable the court to play an 

important role in harmonizing and unifying international criminal law and 

clarifying the content of certain concepts and principles, such as the 

concepts of complicity, conspiracy and attempt, and the principles of nullum 

crimen sine lese: nulla oaena sine letze and non bis in idem. 
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133. Some members fully supported the paragraph and also made a few 

suggestions to draft it with greater precision or to develop it. For example, 

oae member observed that the paragraph was silent as to whether the court’s 

interpretation wruld be binding or optional. He emphasised that a binding 

interpretation would greatly enhance the role of the court. Other members 

suggested that the court’s competence to interpret should cover only the 

provisions of the draft Code. Some members suggested that the right to 

request an interpretation of a provision of international criminal law should 

be granted not only to States but also to the United Nations General Assembly 

and Security Council and to specific intergovernmental organisations. 

134. One member, in particular, pointing out that the competence to interpret 

the law seemed, under the paragraph, to relate only to abstract rules, 

suggested that the court could also be given competence on an advisory basis 

for specific cases. The court would thus become a tool for international 

pressure and would help to guide and form international public opinion. 

135. Referring to the reactions to his possible draft provision on the 

jurisdiction of an international criminal court, the Special Rapporteur first 

pointed out that, having attended the debates of the Sixth Committee the 

previous year, he was well aware that a number of States were still strongly 

opposed to the establishment of such a court. Hence, it was to take account 

of that situation that he had proposed a possible draft provision intended 

simply to give the Commission food for thought and he had taken care not to 

focus on his personal opinion or to try to impose his views. 

136. On the question of the nature or extent of the court’s jurisdiction, the 

Special Rapporteur, bearing in mind the discussion, said that he favoured a 

combined solution: exclusive jurisdiction for some crimes, such as genocide, 

etc., and concurrent jurisdiction with national courts for the other crimes 

covered by the Code. The Commission should carefully determine the crimes for 

which the court would have exclusive jurisdiction. On the other hand, he had 

very strong reservations about review or appeal jurisdiction and was firmly 

opposed to any form of hierarchical scale in which the court would occupy a 

higher position than national courts. In his opinion, the only instances in 

which the international court could have jurisdiction of that kind would be 

cases in which an act under the Code was defined as an ordinary crime instead 

of as a crime against the peace and security of mankind, and possibly cases in 

which the victim State or the State of which the victim was a national had 
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reason to think that the penalty was obviously disproportionate to the heinous 

nature of the offence. Such cases might reasonably be imagined where a State 

tried its own national for a crime committed by him abroad, but they were rare 

and might be avoided altogether if a system of cooperation was established 

between the affected States so that they could have accurate and precise 

knowledge of the facts through access to the files. 

137. As to conferment of jurisdiction , the Special Rapporteur did not share 

the opinion of some members that it was not necessary for all of the crimes 

defined under international law. In his opinion, that reasoning appeared to 

be based on a misunderstanding. The definition of a crime was one thing and 

jurisdiction was another. The fact that a crime was defined in international 

law did not mean that States were automatically divested of the right to deal 

with it. A State could easily recognize that a crime was a crime under 

international law, incorporate it into its internal law and prosecute the 

perpetrators through its national courts, in conformity with its rules of 

procedure. In the Special Rapporteur’s view, when a crime against the peace 

and securi:y of mankind was committed, there were always States that were 

directly concerned - the State in whose territory the crime had been 

committed, the State against which the crime had been directed or whose 

nationals had been the victims, or the State of which the perpetrator of the 

crime was a national. It would be going too far to assert that those States 

had no right to deal with the crime in question because it was a crime under 

international law. 

138. For that reason, in paragraph 1 of his posoible draft provision, he had 

laid down the principle of the priority jurisdiction of the State in whose 

territory the crime had been committed. Re pointed out in that regard that 

the principle of universal jurisdiction which writers sometimes preferred but 

had not really prevailed in practice, gave riee to all kinds of material and 

practical pcoblems - for gathering evidence, for example - which meant that it 

could not be taken as the rule or as a fundamental principle. In addition, 

most of the relevant international conventions - whether on the suppression of 

illegal acts directed against the safety of civil aviation, of the illegal 

seizure of aircraft and of terrorism, etc. - placed the State in whose 

territory the crime had been committed first on the list of the States that 
hmA je~ri&iction t= &-=I gftb, the -.-w crime in question. 
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139. In his possible draft provision, he had not included the State where the 

alleged perpetrator was found as one of the States from which conferment of 

jurisdiction was required, simply because that State, under the terms of 

article 4, provisionally adopted by the Commission, was required to try the 

alleged perpetrator or to extradite him. 

140. The Special Rapporteur took the view that, like some draft statutes for a 

court prepared by various learned societies and bodies and authors, it would 

be useful to establish an order of priority among the States from which 

conferment of jurisdiction was required. That would help to advance 

international criminal law as a branch of learning. However, the territorial 

State should be the State from which conferment of jurisdiction was absolutely 

necessary if the court was to be able to take cognizance of a criminal case. 
. (cl The institution of criminal D-=dha 

(submission of cases to the court) 

141. In his ninth report, and when introducing Part ‘IWO of the report, the 

Special Bapporteur explained that in the light of the considerations in 

paragraph 68 above, he had also paid special attention in the report to the 

question of instituting criminal proceedings for crimes against the peace and 

security of mankind. According to the article he had proposed, proceedings 

were to be instituted by States. However, in the case of crimes of aggression 

or the threat of aggression, criminal proceedings were to be subject to prior 

determination, by the Security Council, of the existence of such crimes. 

142. As to the possibility that the Security Council, the guardian of 

international peace and security, ai.ght itself be competent to institute 

international criminal proceedings directly, the Special Rapporteur took the 

view that such an interpretation of the Security Council’s role would exceed 

the powers vested in it by the Charter. Instead, its role was either to take 

preventive measures to forestall a breach of the peace or to take steps to 

restore peace. Such measures were political and were not of a judicial nature 

at all. It was therefore hard to see what basis there would be for the 

Security Council to have sole jurisdiction in the area of criminal proceedinga 

instituted in respect of the crimes in question. 

143. The answer might be different, however, if the question was whether, in 

some cases, criminal proceedings should not be made subject to the Security 

Council ‘8 prior consent. Some of the crimes covered by the draft Code 

constituted significant violations of international peace, That was so 
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particularly in the case of aggression and the threat of aggression. Under 

Article 39 of the Charter of the United Nations , the Security Council had the 

power to determine “the existence of any threat to the peace, breach of the 

peace, or act of aggression”. In such circumstances, criminal proceedings 

could be subject to a determination by the Security Council of the existence 

of an act of aggression or the threat of aggression. Consequently, if a State 

attempted to refer a case to the court directly, without the prior consent of 

the Security Council, the court should refer the complaint to the Security 

Council for its prior consideration and consent. 

144. As to the other offences - war crimes, crimes against humanity and in 

particular genocide or international traffic in narcotic drugs, the 

Special Rapporteur took the view that the consent of a United Nations organ 

was not necessary. 

145. In view of those considerations, the Special Rapporteur had emphasised 

that his possible draft provision was intended simply to provide a basis for 

discussion, and the debate would be a useful guide to him at a later stage. 

Hence the draft provision was intended not for referral to the Drafting 

Committee, JQL.! but merely as a test of opinion, in order to obtain a clearer 

picture of the range of views held by members of the Commission. 

(i) Who should have the right to inst&ute Droceedinas 

146. Some members commented on the question of who should have the right to 

institute criminal proceedings and on the solution envisaged in paragraph 1 of 

the possible draft provision. 

147. Some members thought a distinction should be drawn between instituting 

proceedings and bringing a case before an international court. As in national 

legal systems, where there were appropriate organs with competence to commence 

JoL/ This possible draft provision read as follows: 

DroceediQgg 

“1 . Criminal proceedings in respect of crimes against the peace and 
security of mankind shall be instituted by States. 

2. However, in the case of the crimes of aggression or the threat 
of aggression, criminal proceedings shall be subject to prior 
determination by the Security Councii of the existence of such crimes.” 
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&ninal proceedings against an individual, there should be an international 

system whereby specific organs would be competent to institute proceedings for 

international crimes. In the view of those members, the role of States must 

be confined to making the court aware of the crimes and the persons thought to 

have committed them, and calling attention to the possibility of instituting 

Proceedings but the State itself should not institute them. The right to 

bring charges should be entrusted to a prosecutor’s office attached to the 

court, partly because the preparation of the charge should be accompanied by 

guarantees of impartiality and objectivity , and it would be dangerous to 

entrust that task to States , which might be tempted to misuse their power for 

political ends. One member said that a State could submit a complaint in 

writing to an authority which was competent for that purpose under the court’s 

statute and which must be an independent and impartial body responsible for 

investigating the charges and determining whether there were grounds for a 

prosecution. 

148. One member said that the future draft article should clearly state that 

all States parties to the Code would be entitled to bring cases to the 

attention of the competent body. 

149. Other members thought the same right should be granted to entities other 

than States, such as non-governmental and intergovernmental organisations, and 

indeed to individuals. It was argued that in the case of an environmental 

crime, for instance, it would be far simpler for a non-governmental 

organisation to suggest the initiation of criminal proceedings than for 

States, which had to tread carefully in their international relations. The 

same was true of war crimes and serious human rights violations, where 

non-governmental humanitarian organisations could act more easily. 

150. One member, in particular , emphasiced that crimes against the peace and 

security of mankind could not be committed by individuals alone, without the 

help or consent of a State; it would be appropriate to allow not only States 

but also the General Assembly, the Security Council (without the power of 

veto) and national liberation movements recognized by the United Nations to 

refer cases to the competent organs with a view to the institution of criminal 

proceedings. 

151. Another member pointed out that there were two aspects to criminal 

Proceedings : a public right of action and an action for compensation. In his 

view, the latter was absolutely essential in securing the sentencing of the 
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guilty person to payment of compensation or to the restoration of stolen 

property, by virtue of the legal principle inherited from Roman law whereby a 

court could not render judgement extra oetitn or non netita except where its 

decision took the form of a patrimonial penalty, in which case the beneficiary 

could not, in principle, be a private person. It therefore seemed necessary 

to make separate provision for an action for compensation. 

152. Referring to observations made during the debate by various members on 

the right to bring proceedings and who should have that right, the Special 

Rapporteur added that the draft provision he had proposed was only a working 

hypothesis. With regard to the term “criminal proceedings”, which could be 

taken to mean both the right to lodge a complaint and the right of the 

competent authorities of the State to bring a prosecution, the Special 

Rapporteur explained that he construed it only in the sense of the right 

to take action as a party before the international criminal court, or to 

file a complaint before it. That was not the same, to his mind, as an 

actio oonulart. Like other members of the Commission, he also believed that 

the right to institute proceedings in the international criminal court should 

lie not only with States (to the exclusion of individuals) but also with the 

international organisations concerned. 

(ii) The resoective roles of an internatipaal criminal 
court and of the Securitv Council in the case of 
&es of aggr essioorthe_threatof_angressb n 

153. Many members of the Commmission referred to the possible relationship 

between the United Nations Security Council and an international criminal 

court in respect of crimes of aggression and the threat of aggression, a point 

covered in paragraph 2 of the proposed draft provision. 

154. Several members opposed the idea of making the institution of criminal 

proceedings contingent on a prior determination by the Security Council of an 

act or threat of aggression. In the view of those members, granting the 

Council the’poseibility of blocking criminal proceedings might create a basic 

inequality between persons accused of the crime of aggression, and that would 

be contrary to the principle of all being equal before the criminal law. 

Those members could agree that the court should be bound by a decision of the 

Security Council determining that there was an act or a threat of aggression. 

But the opposite proposition was not certain. It might well happen that the 

Security Councii wouid not judge a given act to be an act of aggression, even 
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when the criteria for the crime of aggression were met. Such cases might even 

occur frequently, if only because of the right of veto. It would be shocking 

if, because a State had the right of veto, its leaders, or those of a State 

which it protected, were to be treated differently from the leaders of another 

smaller, or more isolated, State. The practice of applying a double standard 

was certainly reprehensible in all cases, but it was understandable from the 

political standpoint; it was not understandable from a legal standpoint, and 

even less so from a judicial standpoint. Those members emphasized that the 

two organs must operate on completely different levels. The Security Council 

was an organ vested under the Charter with special political powers and 

prerogatives which could not be usurped by any other organ, whereas the court 

would be a judicial organ with judicial powers. 

155. In support of the same view, one member in particular summarised the 

possible relationship between the Security Council and the Court in the 

following manner. Clearly , if the Security Council decided that a partFcular 

act committed by a State constituted aggression or a threat of aggression, the 

international criminal court could not reach a different determination without 

prejudicing the United Nations system. Cn the other hand, if the 

Security Council did not rule on an act of a State , the international criminal 

court would have full freedom to determine the existence of an act of 

aggression or a threat of aggression, where appropriate. Lastly, if for one 

reason or another, the Security Council was to make a determination on that 

act after the international criminal court had done so - a highly improbable 

case, since action by the Security Council would have had to become less 

urgent - it would not consider itself to be bound by the decision of the 

court. In any event, the point was that the action of the international 

criminal court and that of the Security Council took place at different 

levels: the court’s role was to punish a criminal act, whereas the 

Security Council’s was to take measures to solve problems and avert threats to 

peace and international security. 

156. In support of their view, the same members invoked the principle applied 

by the International Court of Justice in its 1986 decision in the case between 

Nicaragua and the United States. The Court had certainly not refused to 

consider the question whether one of the States parties to the dispute had 
hn.7.n a*.41 .” #-.a= a... sr, .TF I.-b.. eYL&w, Y& Y.. u-u Y& aggreeslc:: . ..hGrh ho.4 ..,e I.E.,... ..a~+~-:..a#a l... l hr. ..&.LC.. ..Y” ..“a. Y-G.. “~L~*,.I~..~Y YJ b..\r 

Security Council. 
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157. Some members stressed that a strict separation between the juridical 

functions of an international criminal court and the political functions of 

the Security Council was all the more important because the system lacked a 

set of checks and balances or a mechanism to determine whether a political 

body was acting ultra virea. International law divorced from international 

justice could not be the expression of .an ideal. An independent judicial 

function would enhance the effectiveness of the Charter system and complement 

it in such a way that the system would not be seen as embodying a dichotomy 

between law and justice. One member, in particular, stressed that no more 

consequences than were strictly necessary should be drawn from the role of the 

Security Council during the recent crisis in the Persian Gulf. It could only 

be a matter of speculation whether, in the future, developments would warrant 

a repetition of the rare unanimity displayed by the Security Council in that 

instance or whether that was an isolated example dictated by the particular 

circumstances . One could cite a number of other instances in the recent and 

not-so-recent past where the Security Council had proved unable to make a 

determination of a threat or act of aggression and where it could be validly 

argued that such a threat or act had occurred and had continued because the 

right of veto had been exercised on political grounds regardless of the legal 

merits of the case. 

158. Another member observed that it had rightly been said that a distinction 

had to be drawn between a determination by a political body of an act or 

threat of aggression and such a determination by an international criminal 

court. When the Security Council took no decision , the international criminal 

court could determline the existence of aggression of its own motion. However, 

in the case of threat of aggression, in other words, where aggression had not 

actually occurred, it would be inappropriate for the court to express a legal 

opinion on a matter that was of a highly political nature. 

159. Some other members were of the view that, under the Charter of the 

United Nations, it was always for the Security Council to determine whether an 

act of aggression or a threat of aggression had been committed. An individual 

could be tried on the ground of aggression only if a State had been found by 

the Security Council to have committed aggression. While the court was bound 

to respect the decision whereby the Security Council determined whether or not 

there had in fact been an act of aggression, it bhn~ld be left to the ccr?rt tc 
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rule on individual responsibility for participation in the crime, regardless 

of any possible decision by the Security Council in that connection. 

160. One member, in particular , argued that the crimes of aggression and 

threat of aggression were s&generis in that, by definition, they existed 

only if the Security Council characterized certain acts as such. In those 

circumstances, it was very difficult to see how an international criminal 

court could find an individual guilty of having committed the crime of 

aggression or threat of aggression if the Security Council had not acted or if 

it had found that.aggression or threat of aggression had not been committed. 

Se did not fully agree with the comments made concerning the judgment of the 

International Court of Justice in the case between Nicaragua and the 

United States of America, in so far as the Court - whether rightly or wrongly, 

depending on one’s view on the admissibility of the claim - had dealt with 

self-defence, which was very different from aggression. It would not only be 

strange to have two different determinations by the Security Council and the 

court, but it would also be detrimental to the international legal order for 

an international criminal court to find, for example, that a senior official 

was guilty of the crime of aggression when the Security Council had held that 

there had been no aggression on the part of the State to which that official 

belonged. That did not mean that the international criminal court would not 

be able to deal with cases involving an armed conflict: it would have to do 

so if it was called upon to try war crimes. 

161. One member pointed out that determination of aggression was not simply a 

political act, but was founded on international law. In that member’s view, 

denial of the legal character of a determination of aggression by the 

Security Council on the grounds that the Council was a political organ would 

also lead to denial of the legal nature of many General Assembly resolutions 

setting forth principles and rules nf international law. Furthermore, it 

should not be forgotten that acts such as genocide, apartheid or aggression 

were not only crimes but also political acts. He considered that conferment 

of the function of determining an act of aggression upon a criminal court, 

albeit an international court, might ultimately lead to the destruction of the 

existing system for the maintenance of international law and order. For 

States Members of the United Nations, the Charter represented the supreme 

BcUrCe of . 
CtitelilpOiZiy iiitk?iYKitiGiiZ~ IBW, aiid any decision in the matter by a 

criminal court would be without force if it ran counter to a decision by the 
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Security Council. At the same time, he understood the concern of those 

members of the Commission who did not want acts of aggression to remain 

unpunished in cases where the Security Council, for political reasons, failed 

to reach a decision. The problem was a difficult one, but in seeking a 

solution it was more advisable to adjust to new realities in international 

relations than to ignore or destroy the existing legal order. 

162. In the opinion of another member , several arguments put forward by 

members who opposed the requirement of a prior dotermination by the 

Security Council of aggression or threat of aggression had echoes of attitudes 

to such concepts as separation of powers and a system of checks and balances. 

Neither of those elements, however, was particularly prominent in the 

United Nations system, and he was not sure whether that was an argument for or 

against findings by the court that differed from a determination by the 

Security Council. 

163. Referring to the various observations made by members during the 

discussion on the key question of the role of the Security Council in the 

event of a crime of aggression or a threat of aggression, the 

Special Rapporteur said that he fully understood the strong reactions to which 

it had given rise. There was, however, nothing wrong in suggesting the 

intervention of a political organ , and th.? idea was to be found in a number of 

drafts submitted in the past. In particular, before the Second World War 

Mr. V.V. Pella had put foward a draft statute for the establishment of a 

criminal chamber within the Permanent Court of International Justice. The 

draft statute had been accepted by the International Association of Penal Law 

and specified that international criminal proceedings would be instituted by 

the “Council of the League of Nations”, a term later altered to 

“Security Council”. It was true that past actions by ths Security Council 

justified some doubts about it, but, as had been pointed aut in the 

diecussion,.the Security Council had changed and the stalemate that had 

affected it for 80 long had been the result not of an inherent defect, but of 

the Cold War going on at the time. 

164. The Special Rapporteur added that the question of the role of the 

Security Council had already been considered by the Commission a few yeare 

earlier and a number of possible situations had been discussed. First, there 
‘r?,ae the a4t...a+ame us.-.-.. .*a or..-rll ---- A..̂ --*,- C-.--J YCCYYCLY.. “..G.S C.&G UVLUIL~I um.zqiicruLoAry LVUUU, fOi Gi&iiple, that i3 

crime of aggression had been committed, in which case it would be difficult 

- 234 - 



for an international criminal court to say the opposite, not because it was 

apparently subordinated to the Security Council, but simply in order to avoid 

conflicts between the complainant State and the State against which the 

complaint was directed. There was also the possibility of the exercise of the 

right of veto, but he pointed out that a veto was not a decision: it was a 

non-decision, a refusal, as it were, to deal with a problem. It would not 

prevent the filing of a complaint before the international criminal court and 

would not be an obstacle to its jurisdiction. It would not therefore cover a 

major Power which.had the right of veto. Lastly, there was the possibility of 

the Security Council taking no action because it was ultimately a negotiating 

body. The Council’s silence would, similarly, not prevent the international 

criminal court from dealing with the case. 

165. In the view of the Special Rapporteur, it followed that the role of the 

Security Council in the context of criminal proceedings could give rise to 

problems only in the first of those hypothetical cases. He was convinced, 

however, that the Commission would be able to find wise and well thought-out 

solutions to those problems that took account of the new political climate. 

2. Decisions taken by the COIIU&&~Q 
ti relation to the draft art- 

166. At its 2236th to 2241st meetings, the Commission, after considering the 

report by the Chairman of the Drafting Committee, provisionally adopted 

articles 11 (Order of a Government or a superior), 14 (Defences and 

extenuating circumstances), 19 (Genocide), 20 (Apartheid), 21 (Systematic or 

mass violations of human rights), 22 (Exceptionally serious war crimes) and 

26 (Wilful and severe damage to the environment). The Commission also 

provisionally adopted a new article 3 (Responsibility and punishment) and 

divided the larger part of the text of former article 3 into two new articles, 

namely article 4 (Motives) and article 5 (Responsibility of States). 

167. The Commission also renumbered several articles provisionally adopted at 

earlier sessions: former article 4 (Obligation to try or extradite) became 

article 6; former article 5 (Non-applicability of statutory limitations) 

became article 7; former article 6 (Judicial guarantees) became article 8; 

former article 7 (Non his haem) became article 9; former article 8 

(Non-retroactivity) became article 10; former article 10 (Responsibility of 

the superior) became article 12; former article 11 (Official position and 

criminal responsibility) became article 13 (Official position and 

- 235 - 



responsibility); former article 12 (Aggression) became article 15; former 

article 13 (Threat of aggression) became article 16; former article 14 

(Intervention) became article 17; former article 15 (Colonial domination and 

other forms of alien domination) became article 18; former article 16 

(International terrorism) became article 24; former article 18 (Recruitment, 

use, financing and training of mercenaries) became article 23; and former 

article X (Illicit traffic in narcotic drugs) became article 25. 

168. Again, in connection rith the draft articles relating to crimes that had 

already been adopted at earlier sessions, the Commission either added an 

introductory paragraph or slightly recast the articles to cover the question 

of attr,ibuting the crimes to individuals and of punishment. This applies to 

the following draft articles, in the new numbering: i5 (Aggression); 

16 (Threat of aggression); 17 (Intervention); 18 (Colonial domination and 

other forms of alien domination); 23 (Recruitment, use, financing and training 

of mercenaries); 24 (International terrorism) and 25 (Illicit traffic in 

narcotic drugs). It was agreed that, ac a result of adding a paragraph or 

slightly recasting the text, purely editing changes would be made in the 

commentaries to these articles. 

169. In addition, the Commission made the following changes in the text of 

draft articles provisionally adopted at earlier sessions: in the footnote to 

the title of article 6 (Obligation to try or extradite) (former art. 4), the 

word “juridiction”, in the French version, was replaced by “m”; the 

same change was made in the footnote to paragraph 1 of article 9 (Non his in 

&&R) (former art. 7) and the word “juridiction” was replaced by the word 

“tribu”; in the chapeau of paragraph 4 of articlt 15 (Aggression) (former 

art. 12), the words “In particular’, appearing in square brackets, were 

removed. 

170. With regard to structure , the Commission decided to divide the Code into 

two parts. Part 1 consists of two chapters , chapter 1 entitled “Definition 

and characterieation” (arts. 1 and 2) , and chapter 2 entitled “General 

principles” (arts. 3 to 14). Part II is entitled “Crimes against the peace 

and security of mankind’ (arts. 15 to 26). It was agreed in the Commission 

that the order adopted in the draft for presenting the articles relating to 

crimes did not in any way whatsoever seek to indicate any kind of order of 

seriousness of the crimes involved. 
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171. The Commission decided to defer the question of applicable penalties to 

the second reading of the draft , so as to examine it in the light of the 

discussion held in the Commission at the present session (see paras. 70 to 105 

above) and bearing in mind the comments and observations of Governments on the 

matter. 

172. The Commission also decided that, on second reading of the draft and in 

the light of the comments and observations of Governments, it would discuss 

the issue connected with paragraph 3 of draft article 3, namely whether all of 

the crimes under the draft Code or only a number of them could involve 

attempt, and in the latter case, what the crimes were. 

173. The Commission adopted the draft as a whole on first reading at 

its 2241st meeting, on 12 July 1991. In doing so, the Commission is none the 

less mindful that the draft Code is still open to some improvements, which can 

be made on second reading, with the benefit of further points made in the 

comments and observations by Governments. The draft is reproduced below, in 

Section D.l of this chapter. 

174. Also at the 2241st meeting, the Commission decided, in accordance with 

articles 16 and 21 of its Statute, to transmit the draft articles set out in 

Section D.l of this chapter, through the Secretary-General, to Governments for 

their comments and observations, with a request that such comments and 

observations should be submitted to the Secretary-General by 1 January 1993. 

175. The draft that the Commission has completed on the first reading at the 

present session constitutes the first part of the Commission’s work on the 

topic of the draft Code of Crimes against the Peace and Security of Mankind. 

Naturally, the Commission will continue at forthcoming sessions to fulfil the 

mandate the General Assembly assigned to it in paragraph 3 of 

resolution 45/41, of 28 November 1990, which invites the Commission, in its 

work on the draft Code of Crimes against the Peace and Security of Mankind to 

consider further and analyse the issues raised in its report concerning the 

question of an international jurisdiction, including the possibility of 

establishing an international criminal court or other international criminal 

trial mechanism. The Commission has already started to discharge this 

mandate and its work on the topic at the present session is reflected in 

Paragraphs 106 to 165 above. 
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C. mute to the Special &pporteur. Mr. Doe 

176. At its 2241st meeting, on 12 July 1991, the Commission, after 

provisionally adopting the draft Code of Crimes against the Peace and Security 

of Mankind, adopted the following resolution by acclamation: 

“The International Law Commission, 

“Beted provisionally the draft Code of Crimes against the 

Peace and Security of Mankind, 
9, hes to exoresa to the Special Rapporteur, Mr. Doudou Thiam, its 

deep appreciation for the outstanding contribution he has made to the 

treatment of the topic by his untiring dedication and his professional 

abilities, which have enabled the Commission to bring to a successful 

conclusion its first reading of the draft Code of Crimes against the 

Peace and Security of Mankind”. 

D. Draft articles on the draft Code of Crimes 
&he Peace and Securitv of w 

1. Text of the draft articles nrovisionallv adooted by 
8 

DRAFT CODE OF CRIMES AGAINST THE PEACE AND SECURITY OF MANRIND 

PART I 

CRAPTER 1. DEFINITION AND CRARACTERIZATION 

Article 1 XW 

The crimes [under international law] defined in this Code constitute 
crimes against the peace and security of mankind. 

!lwi-acteru 

The characterisation of an act or omission as a crime against the 
peace and security of mankind !.a independent of internal law. The fact 
that an act or omission is or is not punishable under internal law does 
not affect this characterisation. 

X!.i?/ For the commentary, see Yearbook . . . 1987, vol. II (Part TWO), 

p. 13. 

Z?!W For the commentary, see W., p. 14. 
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CRAPTER 2. GENERAL PRINCIPLES 

ResDonsibilitv and uunishment 

. 1. An individual who commits a crime against the peace and security of 
mankind is responsible therefor and is liable to punishment. 

2. An individual who aids, abets or provides Lhe means for the 
commission of a crime against the peace and security of mankind or 
conspires in or directly incites the commission of such a crime is 
responsible therefor and is liable to punishment. 

3. An individual who commits an act constituting an attempt to commit a 
crime against the peace and security of mankind [as set out in arts. . ..I 
is responsible therefor and is liable to punishment. Attempt means any 
commencement of execution of a crime that failed or was halted only 
because of circumstances independent of the perpetrator’s intention. 

Motives 

Responsibility for a crime against the peace and security of mankind 
is not affected by any motives invoked by the accused which are not 
covered by the definition of the crime. 

tv of State3 

Prosecution of an individual for a crime against the peace and 
security of mankind does not relieve a State of any responsibility under 
international law for an act or omission attributable to it. 

3&t/ For the commentary, see sect. D.2 below. 

X5/ For the commentary, see ikid. 

9*1 I IL-11 UI FOi the COiiEiiGitGij;, S&8 -. 
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Article 6* X!U 

QLWation to try or extr&& 

1. A State in whose territory an individual alleged to have committed a 
crime against the peace and security of mankind is present shall either 
try or extradite him. 

2. If extradition is requested by several States, special consideration 
shall be given to the request of the State in whose territory the crime 
was committed. 

3. The provisions of paragraphs 1 and 2 do not prejudge the 
establishment and the jurisdiction of an international criminal court. 

Pan-apolicabilitv of statutorv . llm itations 

No statutory limitation shall apply to crimes against the peace and 
security of mankind. 

. . guarantees 

An individual charged with a crime against the peace and security of 
mankind shall be entitled without discrimination to the minimum 
guarantees due to all human beings with regard to the law and the facts. 
In particular, he shall have the right to be presumed innocent until 
proved guilty and have the rights: 

(a) in the determination of any charge against him, to have a fair 
and public hearing by a competent, independent and impartial tribunal 
duly established by law or by treaty; 

(b) to be informed promptly and in detail in a language which he 
understands of the nature and cause of the charge against him; 

* This article will be reviewed if an international criminal court is 
established. 

3pz/ For the commentary, see Yearbook ,.. 1988, vol. II (Part Two), 
p. 67. 

ml For the commentary, see Yearbook . . . 1987, vol. II (Part Two), 
p. 15. 

_^ ,̂ 
A!.Yl For the commentary, see u., p. i6. 
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(c) to have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing; 

(d) to be tried without undue delay; 

(e) to be tried in his presence , and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does 

’ not have legal assistance , of this right; and to have legal assistance 
assigned to him and without payment by him in any such case if he does 
not have sufficient means to pay for it; 

(f) to examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his benalf under 
the same conditions as witnesses against him; 

(g) to have the free assistance of an interpreter if he cannot 
understand or speak the language used in court; 

(h) not to be compelled to testify against himself or to confess 
guilt. 

Article 9 3101 

Bon bis in idem 

1. No one shall be tried or punished for a crime under this Code for 
which he has already been finally convicted or acquitted by an 
international criminal court*. 

2. Subject to paragraphs 3, 4 and 5, no one shall be tried or punished 
for a crime under this Code in respect of an act for which he has already 
been finally convicted or acquitted by a national court, provided that, 
if a punishment was imposed, it has been enforced or is in the process of 
being enforced. 

3. Notwithstanding the provisions of paragraph 2, an individual may be 
tried and punished by an international criminal court or by a national 
court for a crime under this Code if the act which was the subject of a 
trial and judgement as an ordinary crime corresponds to one of the crimes 
characterised in this Code*. 

4. Notwithstanding the provisions of paragraph 2, an individual may be 
tried and punished by a national court of another State for a crime under 
this Code: 

* The reference to an international criminal court does not prejudge the 
question of the establishment of such a court. 
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(a) if the act which was the subject of the previous judgement took 
place in the territory of that State; or 

(b) if that State has been the main victim of the crime. 

5. In the case of a subsequent conviction under this Code, the court, 
in passing sentence, shall deduct any penalty imposed and implemented as 
a result of a previous conviction for the same act. 

Non-retroactivity 

1. No one shall be convicted under this Code for acts committed before 
its entry into force. 

2. Nothing in this article shall preclude the trial and punishment of 
anyone for any act which, at the time when it was connnittea, was criminal 
in accordance with international law or domestic law applicable in 
conformity with international law. 

Article 11 U/ 

OrdererGovernmentorr 

The fact that an individual charged with a crime against the peace 
and security of mankind acted pursuant to an order of a Government or a 
superior does not relieve him of criminal responsibility if, in the 
circumstances at the time, it was possible for him not to comply with 
that order. 

Article 12 3W 

onsibUitv of the superior 

The fact that a crime against the peace and security of mankind was 
committed by a subordinate does not relieve his superiors of criminal 
responsibility, if they knew or had information enabling them to 
conclude, in the circumstances at the time, that the subordinate was 
committing or was going to commit such a crime and if they did not take 
all feasible measures within their power to prevent or repress the crime. 

%l/ For the commentary, see ibid., p. 69. 

3L2/ For the commentary, see sect. D.2 below. 

%3/ For the coassentary, see Yearbook . . . 1988, vol. II (Part Two), 
p. 70. 
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Article 13 311_/ 

Cfficial position and rwibim 

The official position of an individual who commits a crime against 
the peace and security of mankind, and particularly the fact that he acts 
as head of State or Governmment, does not relieve him of criminal 
responsibility. 

Article 14 3.IJ/ 

es and extenuating circumstances 

1. The competent court shall determine the admissibility of defences 
under the general principles of law , in the light of the character of 
each crime. 

2. In passing sentence, the court shall, where appropriate, take into 
account extenuating circumstances. 

PART II 

CRIMES AGAINST THE PEACE AND SECURITY OF MANKIND 

Aggression 

1. An individual who as leader or organiser plans, commits or orders 
the commission of an act of aggression shall, on conviction thereof, be 
sentenced [to . ..I. 

2. Aggression is the use of armed force by a State against the 
sovereignty, territorial integrity or political independence of another 
State, or in any other manner inconsistent with the Charter of the 
United Nations. 

3. The first use of armed force by a State in contravention of the 
Charter shall constitute 0 evidence of an act of ag.ruession, 
although the Security Council may, in conformity with the Charter, 
conclude that a determination that an act of aggression has been 
committed would not be justified in the light of other relevant 
circumstances, including the fact that the acts concerned or their 
consequences are not of sufficient gravity. 

u/ For the commentary, see %bid., p. 71. 

m/ For the commentary, see sect. D.2 below. 

JU/ For the commentary, see xw&Qok . . . 1988, vol. II (Part Two), 
p. 71. 
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4. Any of the following acts, regardless of a declaration of war, 
constitutes an act of aggression, due regard being paid to paragraphs 2 
and 3: 

(a) the invasion or attack by the armed forces of a State of the 
territory of another State , or any military occupation, however 
temporary, resulting from such invasion or attack, or any annexation by 
the use of force of the territory of another State or part thereof; 

(b) bombardment by the armed forces of.a State against the 
territory of another State or the use of any weapons by a State against 
the territory of another State; 

(c) the blockade of the ports or coasts of a State by the armed 
forces of another State; 

(d) an attack by the armed forces of a State on the land, sea or 
air forces, or marine and air fleets of another State; 

(e) the use of armed forces of one State which are within the 
territory of another State with the agreement of the receiving State, in 
contravention of the conditions provided for in the agreement, or any 
extension of their presence in such territory beyond the termination of 
the agreement ; 

(f) the action of a Stat& in allowing its territory, which it has 
placed at the disposal of another State, to be used by that other State 
for perpetrating an act of aggression against a third State; 

(g) the sending by or on behalf of a State of armed bands, groups, 
irregulars or mercenaries, which carry out acts of armed force against 
another State of such gravity as to amount to the acts listed above, or 
its substantial involvement therein; 

(h) any other acts determined by the Security Council as 
constituting acts of aggression under the provisions of the Charter. 

15. Any determination by the Security Council as to the existence of an 
act of aggression is binding on national courts.] 

6. Nothing in this article shall be interpreted as in any way enlarging 
or diminishing the scope of the Charter of the United Nations including 
its provisions concerning cases in which the use of force is lawful. 

7. Nothing in this article could in any way prejudice the right to 
self-determination, freedom and independence, aa derived from the 
Charter, of peoples forcibly deprived of that right and referred to in 
the Declaration on Principles of International Law concerning Friendly 
Relations and Cooperation among States in accordance with the Charter of 
the United Nations, particularly peoples under colonial and racist 
regimes or other forms of alien domination; nor the right of these 
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peoples to struggle to that end and to seek and receive support, in 
accordance with the principles of the Charter and in conformity with the 
above-mentioned Declaration. 

Article l& 3-l.71 

1. An individual who as leader or organizer commits or orders the 
commission of a threat of aggression shall, on conviction thereof, be 
sentenced [to . . .I . 

2. Threat.of aggression consists of declarations, communications, 
demonstrations of force or any other measures which would give good 
reason to the Goverrunent of a State to believe that aggression is being 
seriously contemplated against that State. 

Article 17 Jl.g/ 

Interventipn 

1. An individual who as leader or organiser commits or orders the 
commission of an act of intervention in the internal or external affairs 
of a State shall, on conviction thereof, be sentenced [to . ..I. 

2. Intervention in the internal or external affairs of a State consists 
of fomenting [armed] subversive or terrorist activities or by organizing, 
assisting or financing such activities , or supplying arms for the purpose 
of such activities, thereby [seriously] undermining the free exercise by 
that State of its sovereign rights. 

3. Nothing in this article shall in any way prejudice the right of 
peoples to self-determination as enshrined in the Charter of the 
United Nations. 

on and other fom of v 

An individual who as leader or organiser establishes or maintains by 
force or orders the establishment or maintenance by force of colonial 
domination or any other form of alien domination contrary to the right of 
peoples to self-determination as enshrined in the Charter of the 
United Nations shall, on conviction thereof, be sentenced [to . ..I. 

3JJ/ For the commentary, see Qff_irial Records of the Gene- -J 
Suoplement No. 10 (A/44/10), p. 180. 

U/ For the commentary, see ibid., p. 183. 

Zrp/ For the conarentary, see ibid., p. 186. 
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Genoc idc 

1. An individual who commits or orders the commission of an act of 
genocide shall, on conviction thereof, be sentenced [to . ..I. 

2. Genocide means any of the following acts committed with intent to 
destroy, in whole or in part, a national, ethnic, racial or religious 
group as such: 

(a) killing members of the group; 

(b) causing serious bodily or mental harm to members of the group; 

(c) deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in part; 

(d) imposing measures intended to prevent births within the group; 

(e) forcibly transferring children of the group to another group. 

Article 2Q X.l/ 

Aoartheid 

1. An individual who as leader or organiser commits or orders the 
commission of the crime of apartheid shall, on conviction thereof, be 
sentenced [to . . .I. 

2. Apartheid consists of any of the following acts based on policies 
and practices of racial segregation and discrimination committed for the 
purpose of establishing or maintaining domination by one racial group 
over any other racial group and systematically oppressing it: 

(a) denial to a member or members of a racial group of the right to 
life and liberty of person; 

(b) deliberate imposition on a racial group of living conditions 
calculated to cause its physical destruction in whole or in part; 

(c) any legislative measures and other measures calculated to 
prevent a racial group from participating in the political, social, 
economic and cultural life of the country and the deliberate creation of 
conditions preventing the full development of such a group; 

%ZQ/ For the commentary, see sect. D.2 below. 

3211 For the commentary, see ibid. 
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(d) any measures, including legislative measures, designed to 
divide the population along racial lines, in particular by the creation 
of separate reserves and ghettos for the members of a racial group, the 
prohibition of marriages among members of various racial groups or the 
expropriation of landed property belonging to a racial group or to 
members thereof; 

(e) exploitation of the labour of the members of a racial group, in 
particular by submitting them to forced labour; 

(f) persecution of organisations and persons, by depriving them of 
fundamental rights and freedoms, because they oppose apartheid. 

Brticle 21 %2/ 

Svstemat ic or mass violations of v 

An individual who commits or orders the commission of any of the 
following violations of human rights: 

- murder 

- torture 

- establishing or maintaining over persons a status of slavery, 
servitude or forced labour 

- persecution on social, political, racial, religious or cultural 
grounds in a systematic manner or on a mass scale; or 

- deportation of forcible transfer of population shall, on 
conviction thereof, be sentenced [to . ..I. 

wtionallv serious war crimea 

1. An individual who commits or orders the commission of an 
exceptionally serious war crime shall, on conviction thereof, be 
sentenced [to . ..I. 

2. For the purposes of this Code, an exceptionally serious war crime is 
an exceptionally serious violation of principles and rules of 
international law applicable in armed conflict consisting of any of the 
following acts: 

m/ For the commentary, see ibid. 

.._ ,̂ 
i!isJ r’or the commentary, see ihid. 
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(a) acts of inhumanity, cruelty or barbarity directed against the 
life, dignity or physical or mental integrity of persons [, in particular 
wilful kiliing, torture, mutilation, biological experiments, taking of 
hostages, compelling a protected person to serve in the forces of a 
hostile Power, unjustifiable delay in the repatriation of prisoners of 
war after the cessation of active hostilities, deportation or transfer of 
the civilian population and collective punishment]; 

(b) establishment of settlers in an occupied territory and changes 
to the demographic composition of an occupied territory; 

(cl use of unlawful weapons; 

Cd) employing methods or means of warfare which are intended or may 
be expected to cause widespread, long-term and severe damage to the 
natural environment; 

(e) large-scale destruction of civilian property; 

(f) wilful attacks on property of exceptional religious, historical 
or cultural value. 

Article 23 3241 

. Went. use. financing and tr&&@ of merm 

1. An individual who as an agent or representative of a State commits 
or orders the commission of any of the following acts: 

- recruitment, use, financing or training of mercenaries for 
activities directed against another State or for the purpose of 
opposing the legitimate exercise of the inalienable right of 
peoples to self-determination as recognised under international 
law shall, on conviction thereof, be sentenced [to . ..I. 

2. A mercenary is any individual who: 

(a) is specially recruited locally or abroad in order to fight in 
an armed conflict; 

(b) is motivated to take part in the hostilities essentially by the 
desire for private gain and, in fact, is promised, by or on behalf of a 
party.to the conflict, material compensation substantially in excess of 
that promised or paid to combatants of similar rank and functions in the 
armed forces of that party; 

(c) is neither a national of a party to the conflict nor a resident 
of territory controlled by a party to the conflict; 

X&l For the commentary, see Qf.fi&LF@zords of WeAssembly, 
Forty-f if th session. Su.pplement.._N_e,..QJ (A/45/10), p. 64. 
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(d) is not a member of the armed forces of a party to the conflict; 
and 

(e) has not been sent by a State which is not a party to the 
conflict on official duty as a member of its armed forces. 

3. A mercenary is also any individual who, in any other situation: 

(a) is specially recruited locally or abroad for the purpose of 
participating in a concerted act of violence aimed at: 

(f-1 overthrowing a Government or otherwise undermining the 
constitutional order of a State; or 

(ii) undermining the territorial integrity of a State; 

(b) is motivated to take part therein essentially by the desire for 
significant private gain and is prompted by the promise or payment of 
material compensation; 

(cl is neither a national nor a resident of the State against which 
such an act is directed; 

(d) has not been SCCIL by a State on official duty; and 

(e) is not a member of the armed forces of the State in whose 
territory the act is undertaken. 

Artme 24 m/ 

International terrorim 

An individual who as an agent or representative of a State commits 
or orders the commission of any of the following acts: 

- undertaking, organising, assisting, financing, encouraging or 
tolerating acts against another State directed at persons or 
property and of such a nature as to create a state of terror i&r 
the minds of public figures, groups of persons or the general 
public shall, on conviction thereof, be sentenced [to . ..I. 

--- 

32/ For the commentary, see ibid., p. 62. 
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&ticle 25 u/ 

Illicit traffic in narcotic drug 

1. An individual who commits or orders the commission of any of the 
following acts: 

- undertaking, organising, facilitating, financing or encouraging 
illicit traffic in narcotic drugs on a large scale, whether 
within the confines of a State or in a transboundary context 
shall, on conviction thereof, be sentenced [to . ..I. 

2. For the purposes of paragraph 1, facilitating or encouraging illicit 
traffic in narcotic drugs includes the acquisition, holding, conversion 
or transfer of property by an individual who knows that such property is 
derived from the crime described in this article in order to conceal or 
disguise the illicit origin of the property. 

3. Illicit traffic in narcotic drugs means any production, manufacture, 
extraction, preparation , offering, offering for sale, distribution, sale, 
delivery on any terms whatsoever, brokerage, dispatch, dispatch in 
transit, transport, importation or exportation of any narcotic drug or 
any psychotropic substance contrary to internal or international law. 

Article 26 3271 

e to the environment 

An individual who wilfully causes or orders the causing of 
widespread, long-term and severe damage to the natural environment shall, 
on conviction thereof, be sentenced [to . ..I. 

2. Text of draft articles 3. 4. 5. 11. 14. 19. 20: 21. 22 grid 26. wfi 
!2J @ t ri rt W 

provisionallv adooted bv the Co~u&.&n &&&fortv-third 

PART I 

. . . 

CHAPTgR 2. GgNERAL PRINCIPLES 

&gponsibilitv m 

1. An individual who commits a crime against the peace and security of 
mankind is responsible therefor and is liable to punishment. 

m/ For the commentary, see ibid., p. 67. 

m/ For the commentary, see sect. D.2 below. 
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* 

2. An individual who aids, abets or provides the means for the 
commission of a crime against the peace and security of mankind or 
conspires in or directly incites the consnission of such a crime is 
responsible therefor and is liable to punishment. 

3. An individual who commits an act constituting an attempt to commit a 
crime against the peace and security of mankind [as set out in arts. . ..I 

. is responsible therefor and is liable to punishment. Attempt means any 
commencement of execution of a crime that failed or was halted only 
because of circumstances independent of the perpetrator’s intention. 

(1) This article deals with individual criminal responsibility, criminal 

participation and attempt. 

(2) Paragraph 1 deals specifically with the responsibility of the perpetrator 

of the crime and limits criminal responsibility and the resulting punishment 

to individuals, to the exclusion of States. It is true that the act for which 

an individual is responsible might also be attributable to a State if the 

individual acted as an “agent of the State”, “on behalf of the State”, “in the 

name of the State” or as a de facto agent, without any legal power. Draft 

article 3 clearly establishes the criminal responsibility of the individual 

and is without prejudice to the international responsibility of the State. In 

this connection and during the discussion of the draft Code in plenary, some 

members of the Commission supported the proposition that not only an 

individual but also a State could be held criminally responsible. At its 

thirty-sixth session, the Commission nevertheless decided that the draft Code 

should be limited at the current stage to the criminal responsibility of 

individuals, without prejudice to subsequent consideration of the possible 

application to States of the notion of international criminal responsibility, 

in the light of the opinions expressed by Governments. m/ It should be 

pointed out that, assuming that the criminal responsibility of the State can 

be codified, the rules applicable to it cannot be the same as regards 

investigation, appearance in court and punishment. The two regimes of 

criminal responsibility would be different . During the adoption of the 

commentary to article 19 of the draft articles on State responsibility, the 

m/ Yearbook... vol. II (Part TWO), p. 17, document A/39/10, 
---. pare. 63 (aj. 
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Commission already warned against the tendency to derive from the expression 

“international crime”, used in that article, a criminal content as understood 

in criminal law. It sounded a warning against “any confusion between the 

expression ‘international crime’ as used in this article and similar 

expressions, such as ‘crime under international law’, ‘war crime’, ‘crime 

against peace’ and ‘crime against humanity’ , etc., which are used in a number 

of conventions and international instruments to designate certain heinous 

individual crimes, for which those instruments require States to punish the 

guilty persons adequately, in accordance with the rules of their internal 

law”. m/ It emphasized that “the obligation to punish personally 

individuals who are organs of the State and are guilty of crimes against the 

peace, against humanity, and so on does not, in the Commission’s view, 

constitute a form of international responsibility of the State . ..‘I. m/ 

(3) Paragraph 2 relates to complicity, which it defines as aiding, abetting 

or providing the means for the commission of a crime against the peace and 

security of mankind. Complicity, as a form of participation in the crime, was 

already provided for by Principle VII of the Niirnberg Principles, by 

article 2, paragraph 13 (iii), of the 1954 draft Code and by article III (e) 

of the 1948 Genocide Convention. Most members agreed that any aiding, 

abetting or means provided prior to the perpetration of the crime or during 

its commission constituted obvious cases of complicity. On the other hand, 

opinions were divided on how to deal with aiding, abetting or means provided 

ex post, in other words, after the commission of the crime, for example, 

when the perpetrator was helped to get away or to eliminate the instruments or 

the proceeds of the crime, and so on. A conclusion seemed to be reached that 

complicity should be regarded as aiding, abetting or means provided 

ex post facto, if they had been agreed on prior to the perpetration of the 

crime. However, opinions were divided as to aiding, abetting or means 

provided 821 post factp without any prior agreement. In the view of some 

members who represented certain legal systems , that was also complicity and 

ml Yearbook... vol. II (Part Two), p. 119, document A/31/10, 
paragraph (59) of the commentary to article 19. 

.._A I 
mu!,!1 ibid., p. iC4 , paragraph i2ij. 
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the accomplice would be known under those legal systems as “an accessory after 

the fact”. For other members, that was an offence of a different kind, knowo 

ss “harbouring a criminal”. They did not see how, for example, a person who 

gave shelter to the perpetrator of genocide could be compared to that 

perpetrator as a participant in a crime against the peace and security of 

mankind. That person did, of course, commit a crime, but he did not take part 

in the perpetration of a crime against the peace and security of mankind. 

(4) Paragraph 2 also refers to conspiracy to commit a crime against the peace 

and security of mankind and to incitement to do so as possible forms of 

participation which entail the criminal responsibility of an individual and 

make him liable to punishment. Instead of the French term “g~nl&&“, the 

Commission preferred the term “entente”, which was taken from article III of 

the Genocide Convention and differed, in French at least, from the term used 

in the 1954 draft Code and in Principle VI of the Niirnberg Principles. 

“Fatente” and “comolot” were both translations of the word “conspiracy”, which 

was used in the English version of the draft article. In any event, the 

punishable conduct in question was participation in a common plan for the 

commission of a crime against the peace and security of mankind. The 

Commission used that concept to mean a form of participation, not a separate 

offence or crime. Direct incitement had already been used in the 1954 draft 

Code, while the Genocide Convention referred to direct and public incitement. 

The Commission considered that incitement did not have to be public in order 

to be punishable, provided that it was intended to encourage the perpetration 

of certain crimes. 

(5) Both the 1954 draft Code (art. 2, para. 13 (iv)) and the Genocide 

Convention (art. III (d)) make attempt a punishable act, but without defining 

it. Paragraph 3 of draft article 3 deals with the responsibility and 

punishment of any individual who commits an act constituting an attempt and 

gives a definition of attempt. The definition makes it clear that the concept 

Of attempt includes the following elements: (a) intent to commit a particular 

crime; (b) an act designed to commit it; (c) an apparent possibility of 

committing it; and (d) non-completion of the crime for reasons independent of 

the perpetrator’s will. Whereas the 1954 draft Code referred to attempts to 

COlIUni t “any” of the crimes dealt with therein, in this case, opinions in the 

Commission were divided on whether attempt was admissible in the case of all 

the crimes covered by the present draft Code. Some members considered that it 
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was. Other members were of the view that a detailed article-by-article 

analysis would have to be made in order to determine whether the 

characterization of attempt was applicable to each crime taken individually, 

During the first reading of the draft articles, the Commission did not want to 

choose between the two solutions. This is why the first part of the paragraph 

contains the words “as set out in articles . ..’ in square brackets. The 

Commission will take a decision on this question’during the second reading of 

the draft articles and in the light of the comments by governments. 

(6) The word “m” in the French title of this article has been used as 

the equivalent of the word “punishment” in the English title. 

Article 4 

Motives 

Responsibiljty for a crime against the peace and security of mankind 
is not affected by any motives invoked by the accused which are not 
covered by the definition of the crime. 

Commentarv 

This article deals with the irrelevance of motives not related to the 

definition of the offence and claimed by the accused to relieve him of his 

responsibility. The Commission considered this provision necessary o show 

that the offender cannot resort to any subterfuge. He cannot invoke any 

motive as an excuse if the offence has the characteristics defined in the 

Code. The purpose is to exclude any defence based on another motive, when the 

real motive of the act is within the definition of the crimes covered by the 

draft Code. The word “motive” means the impulse which led the perpetrator to 

act or the feeling which animated him (racism, religious feeling, political 

opinion, etc.). No motive of a-y kind can justify a crime against the peace 

and security of mankind. The motive answers the question what were the 

reaeons animating a perpetrator. Motives generally characterising a crime 

against humanity are based on racial or national hatred, religion or political 

opinion. By reason of their motives, therefore, the crimes to which the draft 

Code relates are the most serious crimes. Motive must be distinguished from 

intent, i.e. the deliberate will to commit the crime, which is a necessary 

condition for the offences covered by the draft Code and was discussed in 

paragraph (3) of the commentary to article 1 of the draft. 
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. e5 

Besnonsibilitv of States 

Prosecution of an individual for a crime against the peace and 
security of mankind does not relieve a State of any responsibility under 
international law for an act or omission attributable to it. 

Commentary 

(1) As stated in the commentary to article 3, the draft Code, in paragraph 1 

of article 3, limits criminal responsibility for a crime against the peace and 

security of mankind to the individual and the Commission decided, at least at 

this stage, not to apply international criminal responsibility to States. 

However, it was also pointed out in the commentary to article 3 that an 

individual could commit a crime against the peace and security of mankind not 

only as an individual, but also and most frequently as an “agent of the 

State”, “on behalf of the State”, “in the name of the State” or even in a 

simple de facto relationship, without being vested with any legal power. 

(2) Accordingly, this draft article leaves intact the in:ernational 

responsibility of the State, in the traditional sense of that expression as it 

derives from general international law, for acts or omissions attributable to 

the State by reason of offences of which individuals acting as agents of the 

State are accused. As the Commission already emphasized in the commentary to 

article 19 of the draft articles on State responsibility, the punishment of 

individuals who are organs of the State “certainly does not exhaust the 

prosecution of the international responsibility incumbent upon the State for 

internationally wrongful acts which are attributed to it in such cases by 

reason of the conduct of its organs”. m/ The State may thus remain 

responsible and be unable to exonerate itself from responsibility by invoking 

the prosecution or punishment of the individuals who committed the crime. It 

could be obliged to make reparation for injury caused by its agents. 

3.341 Ibid. 
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Artiple 11 

Order of a Government or a suoerior 

The fact that an individual charged with a crime against the peace 
and security of mankind acted pursuant to an order of a Government or a 
superior does not relieve him of criminal responsibility if, in the 
circumstances at the time, it was possible for him not to comply with 
that order. 

(1) The question of the role which can be played by a superior in the 

commission of a crime against the peace and security of mankind may be 

considered from two points of view. The first aspect of the question is the 

extent to which the commission of a crime by a subordinate also entails the 

responsibility of his superior. This aspect is dealt with in article 12 

below. The second aspect of the question is to determine to what extent an 

order given by a superior for the commission of a crime against the peace and 

security of mankind may relieve the subordinate of responsibility. This is 

the question dealt with in article 11. 

(2) The rule that an order of a superior does not, in principle, relieve a 

subordinate of responsibility was established by the decisions of the military 

tribunals after the Second World War and it was stated in Principle IV of the 

Principles of International Law Recognized in the Charter of the Niirnberg 

Tribunal and in article 4 of the 1954 draft Code. For example, in the case of 

Field Marshal List and others, the United States military tribunal stated that 

“An officer is duty bound to carry out only the lawful orders that he 

receives. One who distributes, issues or carries out a criminal order becomes 

a criminal if he knew or should have known of its criminal character. 

Certainly, a field marshal of the German Army with more than 40 years of 

experience as a professional knew or ought to have known of its criminal 

nature”. . . . “We are of the view . . . that if the illegality of the order was 

not known to the inferior and he could not reasonably have been expected to 

know of its illegality, no wrongful intent necessary to the commission of a 

crime exists and the inferior will be protected.” &2/ 

33.2/ American Military Tribunals, case No, 7, vol. XI, pp. 1271 and 1236. 
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(3) It is nevertheless recognized that, if a superior order is also to entail 

the responsibility of the subordinate, he must have had a choice in the matter 

and a genuine possibility of not carrying out the order. Such circumstances 

would not exist in cases of irresistible moral or physical coercion, state of 

necessity and obvious and acceptable error. Case law has, however, been very 

harsh in its treatment of such defences. This is why Principle IV of the 

Ndrnberg Principles states that an order does not relieve a person of 

responsibility *‘provided a moral choice was in fact possible to him”. The 

1954 draft Code .uses more precise wording to state that an order does not 

relieve a subordinate of responsibility “if, in the circumstances at the time, 

it was possible for him not to comply with that order”. 

(4) It is thus clear that the question of superior order and its effect on 

the responsibility of a subordinate is linked to the theory of defences or 

exceptions to the principle of responsibility which the Commission deals with, 

still on a provisional basis, in draft article 14, as explained in the 

commentary to that draft article. It might therefore be asked why the 

Commission did not deal with that question in article 14, which relates to 

defences and extenuating circumstances. The Commission is of the view that 

the importance of the question and its relationship with the issue of 

responsibility of the superior dealt with in article 12 justify covering it in 

article 11 rather than in article 14. 

cle 14 

ces & extw circwne_tanc_es 

1. The competent court shall determine the admissibility of defences 
under the general principles of law, in the light of the character of 
each crime. 

2. In passing sentence, the court shall, where appropriate, take into 
account extenuating circumstances. 

(1) This article provisionally combines two criminal law concepts, namely, 

defences and extenuating circumstances, which come into play in determining 

the responsibility of the perpetrator of a crime against the peace and 

security of mankind or a participant in its perpetration and the punishment 

applicable to them. The Commission regards these as very important concepts 

and it discussed them at the current session. It was, however, not in a 
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position to draft very detailed provisions on which all members could agree, 

since their opinions differed on the effects or consequences deriving from 

these concepts. It therefore decided that, at this stage, it should confine 

itself to the adoption of this general provision, which refers to the 

possibility that the court may take account of the existence of defences and 

extenuating circumstances. More specific and more suitable wording will be 

discussed at a later stage, taking account of the comments of Governments, 

which will enable the Commission to draft more appropriate provisions during 

the second reading of the draft articles. 

(2) With regard to paragraph 1 on defences , an exchange of ideas was held on 

the applicability to the crimes covered by the draft Code of some traditional 

criminal law concepts, such as self-defence , coercion, state of necessity, 

f-d= and error. In referring to self-defence, for example, some 

members expressed the view that the nature of some crimes covered by the Code 

did not admit of defences. In reply to some members who could accept 

self-defence only in the event of aggression , other members stated that, if 

aggression was determined to have taken place, it could not be justified by 

any fact. Further exchanges of views took place on coercion, state of 

necessity, force m@uze, error and other possible defences, such as mental 

incapacity. UJ/ The Commission decided that there should be a separate 

provision (draft art. 11) on superior order for the reasons explained in the 

commentary to that draft article. In the opinion of some members, defences 

could never be invoked in connection with certain categories of crimes, such 

as crimes against humanity. 

(3) Referring to paragraph 2, several members pointed out that a provision of 

that kind should be much more precise in listing the circumstances which would 

allow for adjustability of the penalty. J&/ Several members also expressed 

3321 These concepts were discussed at the Commission’s thirty-ninth 
session during the consideration of the Special Rapporteur’s fifth report, 
see R~~&A-kh+zAlez.n&~aL-L Cerrlt&stinLon the work of its thirtv-ninth 
oesaim, document A/42/10, paragraphs 44 to 55. 

3341 On this question, see the discussion of applicable penalties in 
pienary at the present session in paragraph 91 above. 
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reservations as to whether two basically different concepts should be included 

in the same article: defences related to the existence or non-existence of 

responsibility, whereas extenuating circumstances presupposed responsibility 

and became relevant only in determining the penalty. For the purpose referred 

to in paragraph (1) of this commenLary, however, the Commission decided to 

retain the draft article in its entirety. 

PART II. CRZMES AGAINST THE PEACE AND SECURITY OF MANKIND 

(1) Part II defines the scope rtltim&-materiae and E&~QJUX~X~QI~~ of the 

draft Code. 

(2) The draft no longer maintains a distinction between crimes against peace, 

war crimes, and crimes against humanity. That distinction has provided useful 

guidelines in determining the approach to be taken in relation to each crime 

but the Commission felt that, at this stage and pending the receipt of the 

comments of Governments, it could be dispensed with inasmuch as solutions have 

emerged as regards both the constituent elements and the attribution of each 

crime. 

(3) The order in which the crimes have been listed does not imply any value 

judgement as to the degree of seriousness of those crimes. 

(4) The Commission has adopted a standard format for identifying the persons 

to whom responsibility for each of the crimes listed in the Code could be 

ascribed. It has worked out three types of solutions, depending on the nature 

of the crimes concerned. In its view, some of the crimes defined in the Code, 

namely aggression (art. IS), threat of aggression (art. 16). intervention 

(art. 17), colonial domination (art. IS), and apartheid (art. 20) are always 

committed by, or on orders from , individuals occupying the highest 

decision-making positions in the political or military apparatus of the State 

or in its financial or economic life. For those crimes, the Commission has 

restricted the circle of potential perpetrators to leaders and organizers, a 

phrase which is found in the Charter of the Niirnberg Tribunal and in the 

Charter of the Tokyo Tribunal. A second group of crimes, namely the 

recruitment, use, financing and training of mercenaries (art, 23) and 

international terrorism (art. 24). would come under the Code whenever agents 

or representatives of a State are involved therein. A third group of crimes, 

i.e. genocide (art, 19), systematic or mass violations of human rights 
tar+ ,“__. 21), ---a-@lnnsllv corinttc w-r rrimmr (art, Lz.~b,YC*Y..YC’, -“e-1-” ..-. -- -...-- 22)- , illicit 
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traffic in narcotic drugs (art. 25) and wilful and severe damage to the 

environment (art. 26), would be punishable under the Code by whomever they are 

committed. 

(5) The articles do not require that the persons identified should have 

themselves perpetrated the act concerned; it makes them liable for the mere 

ordering of such an act. 

(6) The provisions on perpetrators must be read iti conjunction with article 3 

01 complicity, conspiracy and attempt. 

(7) The Commission dealt in a standard manner with the question of 

penalties. The debate in the Commission revealed different trends in this 

respect. Some members held the view that the matter should not be dealt with 

in the Code and ought to be left to domestic law. Others recalled that the 

absence of any provision in this respect in the 1954 draft Code had been 

viewed by many as one of the draft’s major flaws; they therefore insisted that 

the question of penalties be addressed. Among them some advocated the 

inclusion of a scale of penalties that would be applicable to all crimes, 

while others favoured accompanying the definition of each crime with an 

indication of the corresponding penalty. The Commission has not attemp+.ed at 

this stage to reconcile these divergent views. It has merely signalled the 

problem by including in each article, between square brackets, the word “to” 

followed by a blank space. In this way, all positions are safeguarded and the 

Commission will, on second ieadinfc, be able to address the issue (including 

the question of the penalties to be applied for complicity, conspiracy and 

atrempt), in full knowledge .f the various possible approaches, J,%/ 

3J5/ For the commentary to article 15, see &arbU, vol. II, 
Part Two, Chap. JV, sect. C.2; for the commentaries to articles 16, 17 and i8, 
see the Report of the Commission on the work of its forty-first session 
(Official Recuz& of the General._As_se~~m4l~_~~~~ourth sessiorL_SMEPlement 
No, 1Q (A/44/10)), chap. III, sect. C.2; for the commentaries to articles 23, 
24 and 25, see the Report of the Commission on the work of its forty-second 
;z:;!on, iIbid., Portv-fifth session. Supolement No. LQ (A/45/13)), chap. II, 

. . 
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Article 19 

Genoca 

1.. An individual who commits or orders the commission of an act of 
genocide shall, on conviction thereof, be sentenced [to . ..I. 

2. Genocide means any of the following acts committed with intent to 
destroy, in whole or in part , a national, ethnic, racial or religious 
group as such: 

(a) killing members of the group; 

(bl causing serious bodily or mental harm to members of the group; 

(c) del&berately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole or in part; 

(d) imposing measures intended to prevent births within the group; 

(e) forcibly transferring children of the group to another group. 

(1) The extreme gravity of the crime of genocide and the fact that the 

General Assembly had drafted an international convention on its prevention and 

punishment as early as 1948 made it essential to include this crime in the 

draft Code and also facilitated the Commission’s task. The definition of the 

crime of genocide contained in this draft article is thus based entirely on 

that embodied in article II of the Convention on the Prevention and Punishment 

of the Crime of Genocide, which was adopted by the General Assembly 

on 9 December 1948, and has been widely accepted by the international 

community and ratified by the overwhelming majority of States. 

(2) Whereas article 2, paragraph (lo), of the 1954 draft Code contained the 

word “including”, which made the list of acts constituting genocide 

non-exhaustive rather than exhaustive, the Commission decided to use the 

wording of article II of the Convention, which makes the list of acts 

exhaustive in nature. The Cosmissian decided in favour of that solution 

because the draft Code is Q criminal Code and in view of tbe &&n crb 

sine lea principle and the need not to stray too far from a text widely 

accepted by the international community. 

(3) The crime is composed of two elements: 

(a) The cosuaission of one or more of the acts listed in the draft 

article; 
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(b) Intent to destroy, in whole or in part, one of the groups protected 

by the draft article. 

(4) As clearly shown by the preparatory work for the Convention, the 

destruction in question is the material destruction of a group either by 

physical or by biological means , not the destruction of the national, 

linguistic, religious, cultural or other identity of a particular group. The 

national or religious element and the racial or ethnic element are not taken 

into consideration in the definition of the word “destruction”, which must be 

taken only in its material sense, its physical or biological sense. It is 

true that the 1947 draft Convention prepared by the Secretary-General and 

the 1948 draft prepared by the Ad Hoc Committee on Genocide contained 

provisions on “cultural genocide” covering any deliberate act committed with 

the intent to destroy the language , religion or culture of a group, such as 

prohibiting the use of the language of the group in daily intercourse or in 

schools or the printing and circulation of publications in the language of the 

group or destroying or preventing the use of libraries, museums, schools, 

historicai monuments, places of worship or other cultural institutions and 

objects of the group. However, the text of the Convention, as prepared by the 

Sixth Committee and adopted by the General Assembly, did not include the 

concept of “cultural genocide” contained in the two drafts and simply listed 

acts which come within the category of “physical” or “biological” genocide. 

The first three subparagraphs of the draft article list acts of “physical 

genocide”, while the last two list acts of “biological genocide”. 

(5) It was suggested that deportation be included in subparagraph (c) of 

paragraph 2. The Commission however felt that this subparagraph covered 

deportation when carried out with the intent to destroy the group in whole or 

in part. 

(6) The draft article clearly shows that it is not necessary to achieve the 

final result of the destruction of a group in order for a crime of genocide to 

have been committed. It is enough to have committed any one of the acts 

listed in the draft article with the clear intention of bringing about the 

total or partial destruction of a protected grorip. 

(7) Although they are not rrrered by the definition of genocide, some of the 

acts listed in paragraph of this commentary might, if they are committed 
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in a systematic manner or on a mass scale , constitute the crime dealt with in 

article 21 of the draft Code, which relates to “systematic or mass violations 

of human rights”. 

(8) One member of the Commission was of the opinion that the forcible 

transfer referred to in paragraph 2 (e) of draft article 19 should not be 

limited only to children, but should also apply to adults. 

Article ZQ 

Auartheid 

1. An individual who as leader or orgsnizer commits or orders the 
commission of the crime of apartheid shall, on conviction thereof, be 
sentenced [to . ..I. 

2. Apartheid consists of any of the following acts based on policies 
and practices of racial segregation and discrimination committed for the 
purpose of establishing or maintaining domination by one racial group 
over any other racial group and systematically oppressing it: 

(a) denial to a member or members of a racial group of the right to 
life and liberty of person; 

(b) deliberate imposition on a racial group of living condition6 
calculated to cause its physical destruction in whole or in part; 

(cl any legislative measures and other measures calculated to 
prevent a racial group from participating in the political, social, 
economic and cultural life of the country and the deliberate creation of 
condition6 preventing the full development of such a group; 

(d) any measures, including legislative measures, designed to 
divide the population along racial lines, in particular by the creation 
of separate reserves and ghettos for the members of a racial group, the 
prohibition of marriages among members of various racial groups or the 
expropriation of landed property belonging to a racial group or to 
members thereof; 

(e) exploitation of the labour of the member6 of a racial group, in 
particular by submitting them to forced labour; 

(f) persecution of organizations and persons, by depriving them of 
fundamental right6 and freedoms, because they oppose apartheid. 

(1) Apartheid, an institutionalizeo form of racial discrimination which aims 

to perpetuate domination of a racial group and oppress it, is nowadays so 

deepiy condemned by the worid:s conscience that it was inconceivabie for the 

Commission to exclude it from a code which punishes the most abominable crimes 
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that jeopardize the peace and security of mankind. It should be remembered in 

this connection that the Convention on the Non--Applicability of Statutory 

Lim!tatione to War Crimes and Crimes against Humanity, adopted by the 

General Assembly in resolution 2391 (XXIII) of 26 November 1968, already 

ranked “inhuman acts resulting from the policy of apartheid” as crimes against 

humanity and, therefore, no statutory limitation applied to them. 

(2) The definition of the crime of apartheid contained in this draft article 

is based, both in letter and in spirit , on article II of the International 

Convention on the Suppression and Punishment of the Crime of Apartheid, 

adopted by the General Assembly in resolution 3068 (XXVIII) of 

13 November 1973. The Commission none the less considered that it was more in 

the nature of a provision of criminal law not to incorporate examples in the 

body of the provision itself and to confine the definition to a description of 

the course8 of conduct constituting a crime. The examples have therefore been 

removed from the definition simply for technical reasons, without in any way 

diminishing the possibility of them being considered a8 crimes or the 

possibility that a court might regard other examples as meeting all the 

characteristics of one of the courses of conduct prohibited by the draft 

article. 

(3) The Commission has restricted the scope rationae oereonae of the draft 

article to leaders or organizers - an approach it has also adopted in relation 

to other crimes such as aggression and intervention. It has thereby sought to 

make criminally liable only those who are in a position to use the State 

apparatus for the planning, organization or perpetration of the crime. 

(4) The Commission did not want to limit the scope of the definition in the 

draft article by references to eouthern Africa , as in the caee of article II 

of the 1973 Convention, which contains such a reference. Irrespective of 

whether such practices might one day disappear altogether from that region of 

the world, the CoWission also took the view that such a universally condemned 

crime as apartheid should be defined so that the definition is applicable 

without any restriction as to time or place. 

(5) As regards the phrase “racial group or groups” which is repeatedly used 

in the definition of the crime contained in the 1973 Convention, the 

Commission has felt that the reference to “a racial group” was sufficient to 

cover si!y~~el *ro,*na a=d haa •~-~~~--.= A-‘-*-A the -g(-jr& “Or group~ff, 0 --c- -..-.C*Y*C “LICILCZU 
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gvstemat3.c or ma6s violations of human rzLght6 

An individual who commit6 or orders the commission of any of the 
following violation6 of human rights: 

- murder 

- torture 

- establishing or maintaining over persons a status of slavery, 
servitude or forced labour 

- persecution on social, political, racial, religious or cultural 
grounds 

in a systematic manner or on a ma66 scale; or 

- deportation or forcible transfer of population 

shall, on conviction thereof, be sentenced [to ..,I. 

Commentary 

(1) Article 2, paragraph (11), of the 1954 draft Code included among offences 

against the peace and security of mankind “Inhuman acts such a6 murder, 

extermination, enslavement, deportation or persecutions, committed against any 

civilian population on social, political, racial, religious or cultural 

ground6 by the authorities of a State or by private individual6 acting at the 

instigation or with the toleration of such authorities”. In reconsidering 

this provision, which was not exhaustive in the 1954 draft Code, the 

Commission de6med it necessary, while keeping the bulk of the crimes it 

included, to update it in form and in substance and to take account of 

development6 in international law in recent decaderi. 

(2) To begin with, the Commission noted that the common factor in all the 

acts conetituting crimes under this draft article was a serious violation of 

certain fundamental human rights. In the light of this idea and bearing in 

mind the considerable development in the protection of human right6 since 

the 1954 draft Code, both in the elaboration of international instruments and 

in the bodies that implement them and in the universal awareness of the 

pressing need to protect such rights, the Commission thought it useful to 

bring out this common factor in the draft article itself and in the title. 
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(3) Again, since the acts covered by the draft Code must be of an extremely 

serious character, under the Commission’s draft article only systematic or 

mass violations of human rights would be a crime. The systematic element 

relates to a constant practice or to a methodical plan to carry out such 

violations. The mass-scale element relates to the number of people affected 

by such violations or the entity that has been affected. Either one of these 

aspects - systematic or mass-scale - in any of the acts enumerated in the 

draft article is enough for the offence to have taken place. Cn the other 

hand, isolated acts of murder or torture, and so on, which are not systematic 

or on a mass scale, no matter how reprehensible as violations of human rights, 

do not come under the draft Code. Consequently, each of the subparagraphs 

concerning the criminal acts should be read in conjuction with the chapeau of 

the article, under which they are a crime only if they constitute systematic 

or mass violations of human rights. 

(4) Moreover, compared with the 1954 draft Code, the Commission expanded the 

list of acts by including torture and it emphasized some others, such as 

deportation or forcible transfer of.population. However, bearing in mi.rd the 

draft Code’s criminal character and the principle of nullum.crimen, 

the Commission deemed it necessary to make an exhaustive list of acts, unlike 

the list contained in the 1954 draft Code. 

(5) It is important to point out that the d?:aft article does not confine 

possible perpetrators of the crimes to public officials or representatives 

alone. Admittedly, they would, in view of their official position, have 

far-reaching factual opportunity to commit the crimes covered by the draft 

article; yet the article does not rule out the possibility that private 

individuals with de facto power or organized in criminal gangs or groups might 

also commit the kind of systematic or mass violations of human rights covered 

by the article; in that case , their acts would come under the draft Code. 

(6) In the.case of murder, there is no need to expatiate in view of the fact 

that this crime is covered by all criminal codes of internal law throughout 

the world. In this regard, it should none the less be pointed out that the 

Commission did not include in the draft article the concept of extermination, 

provided for in a parallel provision in the 1954 draft Code. It considered 

that extermination, where it was not a form of genocide, would constitute a 

form of man6 murder enA mdd tkue he covered by the draft &iikie. 
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(7) The 1954 draft Code did not provide for the crime of torture. The 

Commission took the view that the particularly odious character of this crime, 

as well as the numerous examples unfortunately furnished by international 

realities in recent decades, fully warranted including torture among crimes 

against the peace and security of mankind when it was a systematic or mass 

practice. As to the definition, the crime of torture has been the subject of 

the Declaration on the Protecticn of All Persons from Being Subjected to 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(General Assembly resolution 3452 (XXX) of 9 December 1975), as well as the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, which was adopted by the General Assembly in resolution 39146 

on 10 December 1984 and entered into force on 26 June 1987. One member of the 

Commission agreed with the actual definition of the crime given in the 

Convention but thought that possible perpetrators of the crime should not be 

limited solely to public officials or other persons acting in an official 

capacity. In his opinion, groups of private individuals could also perpetrate 

this crime. 

(8) Another violation of human rights covered by the draft article is 

establishing and maintaining over persons a status of slavery, servitude or 

forced labour. In regard to the definition of these crimes, the Commission 

considered that, since there were specific conventions on these matters it was 

enough for the draft article to enumerate the crimes and leave it to the 

commentary to mention the principles of international law underlying these 

convent ions. For example, slavery is defined in the Slavery Convention, 

of 25 September 1926, and in the Supplementary Convention on the Abolition of 

Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, 

of 7 September 1956, which also defines servitude. Both slavery and servitude 

are also prohibited under article 8 of the International Covenant on Civil and 

Political Rights, of 16 December 1966. The article also prohibits forced 

labour, a concept which it spells out , and which also forms the subject of 

some conventions, such as Convention No. 29, adopted by the General Conference 

of the International Labour Organisation on 28 June 1930, and Convention 

NO. 105 concerning the Abolition of Forced Labour, adopted by the General 

Conference of the International Labour Organisation on 25 .iune 1957, It 

should none the less be pointed out that, unlike some of these conventions and 

the 1954 draft Code, it is a crime under the present draft article not only to 
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place persons in or reduce them to a status of slavery, servitude or forced 

labour but also to maintain them in that status , should they already be in 

such a situation when the Code enters into force. 

(91 Persecution on social, political, racial, religious or cultural grounds, 

already a crime under the 1954 draft Code , relates to human rights violations 

other than those covered by the previous paragraphs, committed in a systematic 

manner or on a mass scale by government officials or by groups that exercise 

de facto power over a particular territory and seek to subject individuals or 

groups of individuals to a kind of life in which enjoyment of some of their 

basic rights is repeatedly or constantly denied. Persecution may take many 

forms, for example, a prohibition on practising certain kinds of religious 

worship; prolonged and systematic detention of individuals who represent a 

political, religious or cultural group; a prohibition on the use of a national 

language, even in private; systematic destruction of monuments or buildings 

representative of a particular social, religious, cultural or other group. 

Such acts could come within the scope of this article when committed in a 

systematic manner or on a mass scale. Some members of the Commission were of 

the view that, in the absence of a universally acceptable definition of 

persecution, it was not desirable to include it in the draft Code. 

(10) It was pointed out in the Commission that a practice of systematic 

disappearances of persons was also a phenomenon that deserved to be 

specifically mentioned in the draft Code. 

(11) The subparagraph on deportation or forcible transfer of population is 

listed separately, because the crime in itself necessarily entails a 

mass-scale element. The Commission considered that a crime of this nature 

could be committed not only in time of armed conflict but also in time of 

peace, which justified including it in the draft article. Deportation, 

already included in the 19% draft Code, implies expulsion from the national 

territory,.whereas the forcible transfer of population could occur wholly 

within the frontiers of one and the same State. It was pointed out in the 

Commission that the object was in this case essential to the definition of the 

crime. Transfers of population under the draft article meant transfers 

intended, for instance, to alter a territory’s demographic composition for 

political, racial, religious or other reasons , or transfers made in an attempt 

to uproot a people from their ancestral lands. ox memb&r of the CZiniission 

was of the view that this crime could also come under the heading of genocide. 
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1. An individual who commits or orders the commission of an 
exceptionally serious war crime shall, on conviction thereof, be 
sentenced [to . . . 1. 

2. For the purposes of this Code, an exceptionally serious war crime is 
an exceptionally serious violation of principles and rules of 
international law applicable in armed conflict consisting of any of the 
following acts: 

(a) acts of inhumanity, cruelty or barbarity directed against the 
life, dignity or physical or mental integrity of persons [, in particular 
wilful killing, torture, mutilation, biological experiments, taking of 
hostages, compelling a protected person to serve in the forces of a 
hostile Power, unjustif iable delay in the repatriation of prisoners of 
war after the cessation of active hostilities, deportation or transfer of 
the civilian population and collective punishment]; 

6) establishment of settlers in an occupied territory and changes 
to the demographic composition of an occupied territory; 

(cl use of unlawful weapons; 

(d) employing methods or means of warfare which are intended or may 
be expected to cause widespread, long-term and severe damage to the 
natural environment; 

(e) large-scale destruction of civilian property; 

(f) wilful attacks on property of exceptional religious, historical 
or cultural value. 

(1) This draft article is a compromise between one trend in the Commission 

towards a general definition of war crimes unaccompanied by a detailed list of 

crimes and an enumeration of the categories of such crimes, and another trend 

which, without prejudice to a general definition , was in favour of including 

as detailed a list as possible of all war crimes covered by the article. The 

Connnission therefore opted for a middle-ground solution which, in the chapeau 

of paragraph 2 sets out a general definition of war crimes covered by the 

draft Code, a definition followed by an exhaustive enumeration of the 

categories of war crimes concerned. 

(2) It should be emphasized that the war crimes covered by the drnft article 

are not all war crimes in the traditional sense, nor are they all grave 
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breaches covered by the relevant common articles of the 1949 Geneva 

Conventions (article 50 of the Convention for the Amelioration of the 

Condition of the Wounded and Sick in Armed Forces in the Field; article 51 of 

the Convention for the Amelioration of the Condition of Wounded, Sick and 

Shipwrecked Members of Armed Forces at Sea ; article 130 of the Convention 

relative to the Treatment of Prisoners of War and article 147 of the 

Convention relative to the Protection of Civilian Persons in Time of War) or 

any of the grave breaches covered by Protocol I Additional to the Geneva 

Conventions (art. 85). Faithful to the criterion that the draft code should 

cover only the most serious among the most serious of crimes, the Commission 

therefore selected, on the basis of the criterion of exceptional seriousness, 

violations of international law applicable in armed conflicts that should be 

crimes under a code of this nature. Hence, the fact that a particular war 

crime in the traditional sense under humanitarian law or a grave breach withi 

the meaning of the Geneva Conventions or the Additional Protocol is not 

covered by the present draft article as a crime against the peace and st vrrit, 

of mankind in no WE-V affects the fact that they are crimes under intern& ma 

law applicable in armed conflicts: as the beginning of the chapeau of 

paragraph 2 clearly indicates, the concept of a war crime enunciated in the 

article applies only for the purposes of the Code. 

(3) A war crime, within the meaning of the draft article, necessarily 

entails: (a) that the act constituting a crime falls within any one of the 

six categories in paragraph 2 (a) to (fl; (b) that the act is a violation of 

principles and ruies of international law applicable in armed conflicts; 

(c) that the violation is exceptionally serious. It is the combination of 

these three elements that transforms an act or an omission into a war crime 

for the purposes of the draft Code. 

(4) The expression “violation of principles and rules of international law 

applicable in armed conflict” is a shorter form of the definition contained ir 

article 2 (b) of Protocol I Additional to the Geneva Conventions. In 

addition, the words “armed conflict” cover not only international armed 

conflicts within the meaning of nrticle 1. paragraph 4, of Protocol I 

Additional to the Geneva Conventions but also non-international armed 

conflicts covered by article 3 common to the four 1949 Geneva Conventions. 

(5) The term “~“rn~ei~onl 1.r ,,,:A..-” .w’io!ii;ioii iii u”Lbr”“‘.“’ *, Y.  . ‘.llSC the chspeau Of paragraph 2 

and the six categories identifiwj in subparagraphs (a) to (f) indicate, as 
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already pointed out above, the specific nature of the war crimes covered by 

the Code. The seriousness of the violation is marked, to a great extent, by 

the seriousness of the effects of the violation. The six categories are 

exhaustive even though it falls to the Court to determine or assess whether 

some,acts or omissions fulfil the character of exceptional seriousness for 

each category. This also leaves some possibility for progressive development 

of the international law applicable in armed conflicts. For example, the 

category concerning the use of unlawful weapons can take account of further 

prohibitions of certain weapons, prohibitions that might be established in 

future. 

(6) %&bDaragraDh (a) contains details concerning the acts involved, details 

that relate to the nature of the acts or the way in which they are performed, 

as well as to the property legally protected under the subparagraph. They are 

acts of inhumanity, cruelty or barbarity directed against the life, dignity or 

physical or mental integrity of persons. The word “acts” covers both acts and 

omissions. For example, the paragraph would certainly cover the omission of 

failing to supply food to meet a prisoner’s needs; if the omission led to the 

prisoner’s death. The word “persons” should be taken in the individual or 

collective sense. Accordingly, the acts of inhumanity, cruelty or barbarity 

may be systematically directed against one person or a group of persons. The 

subparagraph sets out in square brackets a number of examples of acts which 

unquestionably fall within the general definition in the subparagraph. Some 

members thought that it was useful to indicate in the main body of the 

subparagraph a few examples of the acts covered by the subparagraph, The view 

was expressed that such an insertion was not justified, in view of the 

Don-exhaustive and questionable nature of the examples given. 

(7) Under wh (b) it is a crime to establish settlers in an occupied 

territory and to change the demographic composition of an occupied territory. 

A number of reasons induced the Commission to include these acts in the draft 

article. Establishing settlers in an occupied territory constitutes a 

particularly serious misuse of power , especially since such an act could 

involve the disguised intent to annex the occupied territory. Changes to the 

demographic composition of an occupied territory seemed to the Commission to 

be such a serious act that it could echo the seriousness of genocide. 
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(8) SubParagraph (cl of paragraph 2 specifies another category of 

exceptionally serious war crimes covered by the draft article, namely, the use 

of unlawful weapons. This principle has already had a long history: the 1868 

St. Petersburg Declaration prohibiting the use of explosive or inflammable 

projectiles of less than 400 grsmmes in time of war; the 1899 Hague 

Declarations prohibiting dum-dum bullets, prohibiting the discharge of 

projectiles and explosives from balloons , and prohibiting the use of 

projectiles diffusing asphyxiating :‘- deleterious gases, the last of which was 

replaced by the 1925 Geneva Protocoi for the Prohibition of the Use in War of 

Asphyxiating, Poisonous or Other Gases and of Bacteriological Methods of 

Warfare 336/ and the 1972 Convention on the Prohibition of the Development, 

Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons 

and on Their Destruction; m/ articles 22 and 23 of the regulations annexed 

to the 1907 Hague Convention with respect to the Laws and Customs of War on 

Land, articles which, among other things, prohibited the use of poison or 

poisoned weapons and the employment of arms, projectiles or material 

calculated to cause unnecessary suffering. Generally speaking, there has been 

some progressive development in this regard and it led to the United Nations 

Conference on Prohibitions or Restrictions of Use of Certain Conventional 

Weapons Witich May Be Deemed to Be Excessively Injurious or to Have 

Indiscriminate Effects. At that Conference, held in Geneva in September 1979 

and in September-October 1980, the following instruments were adopted by 

consensus : the Convention on Prohibitions or Restrictions on the Use of 

Certain Conventional Weapons Which May Be Deemed to Be Excessively Injurious 

or to Have Indiscriminate Effects’ , the Protocol on Non-Detectable Fragments 

(Protocol I); the Protocol on Prohibitions or Restrictions on the use of 

Mines, Booby Traps and Other Devices (Protocol II) and the Protocol on 

Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III). 

(9) The wording of wrath (d), concerning the employment of methods or 

means of warfare which are intended or may be expected to cause widespread, 

long-term and severe damage to the natural environment is taken, word for 

word, from article 35, paragraph 3, and article 55 of Protocol I Additional to 

J&/ League of Nations, Treaty Series, vol. XCIV, p. 65. 
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the Geneva Conventions. As to the definition of the concept of natural 

environment and protected objects deriving from that concept, reference is 

made to the commentary to article 26 of the draft Code, concerning wilful and 

severe damage to the environment. It should be noted that, in addition to the 

provisions in question in Protocol I, the Convention on the Prohibition of 

Military or Any Other Hostile Use of Environmental Modification Techniques, 

adopted by the General Assembly on 10 December 1976, prohibits military or any 

other hostile use of environmental modification techniques having widespread, 

long-lasting or severe effects , as a means of destruction, damage or injury to 

another party to the conflict. The Convention covers such techniques as 

changes in atmospheric conditions (clouds, precipitation, cyclones and 

tornados), changes in climatic conditions, ocean currents, the state of the 

ozone layer and the ionosphere, artificial earthquakes and tsumanis and 

disruption of a region’s ecological balance. The subparagraph speaks of 

widespread, long-term and severe damage. For the interpretation of this 

expression, reference is made to the commentary to article 26, on wilful and 

cevere damage to the environment. In addition, it should be pointed out that, 

under the subparagraph, it is a crime not only to employ methods or means of 

warfare intended to cause the damage mentioned above but also those which may 

be expected to cause such damage. This latter expression covers cases in 

which destruction of the natural environment was not the essential aim of the 

user of such methods or means of warfare, but, aware of the potentially 

disastrous consequences of such means or methods on the environment, he none 

the less decided to employ them. One member made a formal reservation on 

subparagraph (d). 

(10) &bnaragraoh (e) cover8 “large-scale destruction of civilian property”. 

The 1949 Geneva Conventions and Protocol I enunciate the principle of 

protection of civilian property in an armed conflict. Article 147 of the 

Fourth Convention considers that *‘destruction and appropriation of property, 

not justified by military necessity and carried out unlawfully and wantonly” 

constitute a grave breach of the Convention. Similarly, under article 85 of 

Protocol I it is a grave breach to launch “an indiscriminate attack affecting 

the civilian population or civilian objects in the knowledge that such attack 

will cause excessive loss of life, injury to civilians or damage to civilian 

objects, as defined in article 57, paragraph 2 (a) (iii)” of the Protocol when 

the attack is committed wilfully, in violation of the provisions of the 
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Protocol and causes death or serious injury to body or health. In this 

regard, article 57, paragraph 2 (a) (iii), of the Protocol requires the 

parties to a conflict to “refrain from deciding to launch any attack which may 

be expected to cause incidental loss of civilian life, injury to civilians, 

damage to civilian objects, or a combination thereof, which would be excessive 

in relation to the concrete and direct military advantage anticipated”. The 

present subparagraph should therefore be read in the light of those 

provisions, taking into account the chapeau of paragraph 2, under which “an 

exceptionally serious violation of principles and rules of international law 

applicable in armed conflict” is a crime, and bearing in mind the term 

“large-scale”, which relates to the extent and amount of the kind of 

destruction dealt with in subparagraph (d). 

(11) mraoh (f) covers wilful attacks on property of exceptional 

religious, historical or cultural value. The comments in connection with the 

preceding subparagraph are valid in this regard, namely, it should be read in 

the light of the chapeau of paragraph 2 and the relevant rules of 

international law applicable in armed confiicts. It should be noted in this 

connection that article 53 of Protocol I to the Geneva Conventions prohibits 

“any acts of hostility directed against the historic monuments, works of art 

or places of worship which constitute the cultural or spiritual heritage of 

peoples”; using “such objects in support of the military effort” and making 

“such objects the object of reprisals”. Protection of cultural property in an 

armed conflict is also a matter covered by the Hague Convention of 

14 May 1954. In addition, Protocol I deems it a grave breach to direct 

attacks against the objects referred to in article 53, which are clearly 

recognised as such and to which special protection has been given by special 

arrangement (for example, within the framework of a competent international 

organisation), causing as a result extensive damage, where there is no 

evidence of the violation by the adverse party of the prohibition on the use 

of such objects in support of the military effort , and such objects are not 

located in the immediate proximity of military objectives (art. 85 (4) (d)). 

Subparagraph (e) of this draft article highlights two elements in the 

definition of the crime: the wilful character of the attack, in other words 

an attack committed for the specific purpose of causing damage to the 

property, and the exceptional value of the property. 
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Article 26 

J$ilful and severe damage to the environment 

An individual who wilfully causes or orders the causing of 
widespread, long-term and severe damage to the natural environment shall, 
on conviction thereof, be sentenced [to . ..I. 

Commentarv 

(1) The Commission’s concern regarding harm to the environment has already 

been reflected in the adoption on first reading of draft article 19, on State 

responsibility. Under paragraph 3 (d) of the article, “the safeguarding and 

preservation of the human environment” is already regarded as one of the 

fundamental interests of the international community and a breach of an 

obligation of essential importance for the safeguarding and preservation of 

the human environment has been defined as an international crime. w/ In 

considering the draft Code, the Commission also took the view that protection 

of the environment was of such importance that some particularly serious 

attacks against this fundamental interest of mankind should come under the 

Code and the perpetrators should incur international criminal responsibility. 

(2) The direct source of the present draft article is article 55, 

paragraph 1, of Protocol I Additional to the 1949 Geneva Conventions. It 

should none the less be noted t.hat, unlike the provision contained in the 

Protocol, application of this draft article is not confined to armed 

conflicts, as is the case with the above-mentioned article. 

(3) This draft article applies when three elements are involved. Firat, 

there should be damage to “the natural environment”; secondly, “widespread, 

long-term and severe damage”, and lastly, the damage must be caused “wilfully”. 

(4) The words “natural environment” should be taken broadly to cover the 

environment of the human race and where the human race develops, as well as 

areas the preservation of which is of fundamental importance in protecting the 

environment. These words therefore cover the seas, the atmosphere, climate, 

forests and other plant cover, fauna, flora and other biological elements. It 

is worth recalling in this context article 2 of the Convention on the 

Prohibition of Military or Any Other Hostile Use of Environmental Modification 

3X$/ See Yearbook . . . 1976, vol. II (Part Two), document A/31/10, text 
of article 19 on State responsibility. adopted on first reading. 
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Techniques, which was adopted by the General Assembly on 10 December 1976 and 

defines the expression “environmental modif ication technique” as “any 

technique for changing - through the deliberate manipulation of natural 

procesfies - the dynamics, composition or structure of the earth, including its 

biota, lithosphere, hydrosphere and atmosphere, or of outer space”. 

(5) The expression “widespread, long-term and severe damage” is a special 

application to crimes against the environment of the general criterion of 

seriousness adopted for all crimes covered by the draft Code. The seriousnesti 

in this particular case is determined by three accumulative factors: the 

extent or intensity of the damage, its persiste.lce in time, and the size of 

the geographical area affected by the damage. It wss erglained in the 

Commission that the word “long-term” should be taken to mean the long-lasting 

nature of the effects and not the possibility that the damage would occur a 

long time afterwards. Some members noted that one consequence of the word 

“long-term” would be to delay criminal proceedings, for it implied that the 

durability would be ascertained before any criminal proceedings were brought. 

Other members thought that the long-term nature of the effects could 

reasonably be assessed from the start of the damage. 

(6) The last essential element in the definition of the crime lies in the 

word “wilfully”, which refers to the express aim or specific intention of 

causing damage. This excludes from the scope of the draft article not only 

cases of damage caused by negligence but also those caused by deliberate 

violation of regulations forbidding or restricting the use of certain 

substances or techniques if the express aim or specific intention was not to 

cause damage to the environment. Some members of the Commission found that 

this solution was open to great criticism. In their opinion, if the 

deliberate violation of some regulations on protection of the environment, for 

example for the purposes of gain, led to widespread, long-term and severe 

damage, it would constitute a crime against mankind, regardless of whether the 

aim had been to cause damage to the environment. In the opinion of these 

members, article 26 conflicts with article 22, on war crimes, which also deals 

in its paragraph 2 (d) with protection of the environment. Under article 22 

it is a crime not only to employ methods or means of warfare that are intended 

to cause damage but also might be expected to cause damage, even if the 

purpose of employing such methods or means has not been to cause damage to the 

environment . 
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CRAPTER V 

INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES ARISING 
OUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW 

177.,The Commission, at its thirtieth session in 1978, included the topic 

“International liability for injurious consequences arising out of acts not 

prohibited by international law” in its programme of work and appointed 

Mr. Robert Q. Quentin-Baxter Special Rapporteur for the topic. 3391 

178. The Commission, from its thirty-second (1980) to its thirty-sixth 

session (1984). received and considered five reports from the Special 

Rapporteur. 34Qi The reports sought to develop a conceptual basis and 

schematic outline for the topic and contained proposals for five draft 

articles. The schematic outline was set out in the Special Rapporteur’s 

third report to the thirty-fourth session of the Commission in 1982. The 

five draft articles were proposed in the Special Rapporteur’s fifth report 

tc the thirty-sixth session of the Commission in 1984. They were considered 

by the Commission, but no decision was taken to refer them to the Drafting 

Committee. 

179. The Commission% at its thirty-sixth session, in 1984, also had before 

it the following materials: the replies to a questionnaire addressed in 1983 

by the Legal Counsel of the United Nations to 16 selected international 

organisations to ascertain whether, amongst other matters, obligations 

which States owe to each other and discharge as members of international 

organisations may, to that extent, fulfil or replace some of the procedures 

33.91 At that session the Commission established a working group to 
consider, in a preliminary manner, the scope and nature of the topic, and to 
report to it thereon. For the report of the Working Group see 
Yearbook . . . 1978, vol. 11, (Part Two), pp. 150-152. 

&Q/ For the five reports of the Special Rapporteur, see wook .U 
1p8p, vol. II (Part One), p. 247, document A/CN.4/334 and Add. 1 and 2, 
Yearbook . . . 19&l, vol. II (Part One), p. 103, document A/CN.4/346 and Add.1 
and 2, YearbPok . . . 1982, vol. II (Part One), p. 51, document A/CN.4/360, 
Yearbook .,, 1983, vol. II (Part One), p. 201, document A/CN.4/373, 
Yearbook . . .-.m, vol. II (Part One), p. 155, document AiCN.4i383 and Add.i. 
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referred to in the schematic outline 3&l/ and a study prepared by the 

secretariat entitled “Survey of State practice relevant to international 

liability for injurious consequences arising out of acts not prohibited by 

international law”. m/ 

180. The Commission, at its thirty-seventh session, in 1985, appointed 

Mr. Julio Barbosa Special Rapporteur for the topic. The Commission received 

six reports from the Special Rapporteur from 1985.to 1990. &3/ At its 

fortieth session, in 1988, the Commission referred to the Drafting Committee 

draft articles 1 to 10 proposed by the Special Rapporteur for Chapter I 

(General provisions) and Chapter II (Principles). 3&4/ In 1989, the 

Commission referred to the Drafting Committee also the revised version of 

those articles which were already referred to the Drafting Committee at the 

previous se8sJ.on. %I 

B. Consideration of the tooic at the nresent session 

181. At the present session , the Commission considered the Special Rapporteu 

seventh report (A/CN.4/437 and Corr.1) at its 2221st to 2228th meetings. 

182. The Special Rapporteur had prepared his seventh report, taking into 

account that this session of ths Commission was the end of the quinquennium, 

and due to other priorities , the Drafting Committee had not been able to 

consider any of the draft articles referred to it by the Commission since 19 

Moreover, the position of the Commission was not entirely clear on some 

&.I./ Y&ook . . . 1984, vol. II (Part One), p. 129, document A/CN.4/378 

3&Z/ Wook . . . 1981, vol. II (Part One) &&&go, document A/CN.4/38 

3!w For the six reports of the Special Rapporteur, see Uook . . . 19 
vol. II (Part One), p. 97, document A/CN.4/394, Yearbook... vol. II 
(Part One), p. 145, document A/CN.4/402, &&7ook . . . 1987, vol. II 
(Part Gne), p. 47, document A/CN.4/405, document A/CN.4/413 and Corr.1 
(English only) and Corr.? (French only), document A/CN.4/423 and Corr.1 and 
and document A/CN.4/428 and Corr.1 and 4 (all languages), Corr.2 (English 
only), and Corr.3 (Spanish only) and Add.1. 

3441 For the text see Yearbook . . . 988, vol. II (Part Two), p. 9. 

34.51 See Report of the International Law Commission on the work of its 
forty-first session, (Dfficial Records of the Gene- Forty f 
Session. SYpolement No. 1Q) (A/44/10), p. 222, para. 311. Further chin= 
some of those articles were again proposed by the Special Rapporteur in his 
Sixth Report, see ibid., (A/45/10), para. 471. 
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important issues forming the foundations of the topic. His seventh report 

had therefore been designed to reevaluate the development of the topic in 

the Commission and provide opportunity for the members of the Commission to 

reconsider their positions and views in respect of various aspects of the 

topic as well as its future direction. The seventh report was not intended to 

reopen the general debate, but rather to assess and summarize the situation. 

The report, while referring to the articles so far proposed by the 

Special Rapporteur and using them to illustrate various alternatives and 

approaches did not intend to focus the debate on the articles. To the 

contrary it was intended to encourage the debate on specific issues. The 

Special Rapportecr made that clear in his oral presentation of the report 

by inviting the members of the Commission , using his report as a basis, to 

address themselves to the following issues: the title of the topic, nature 

of the instrument, scope of the topic, principles important to the topic, 

prevention of transboundary harm, liability for transboundary harm, and 

finally the issue of harm to the “global commons”. Since the debate in the 

Commission was focused on the issues raised by the Special Rapporteur, the 

report of the Commission on this chapter also follows that outline. 

1. General 

183. During the discussion, a number of issues of a generai character were 

raised. 

184. It was recalled that the topic was included in the Commission’s programme 

of work in 1978 and that progress since then did not appear to correspond to 

the time that the Commission had devoted to the topic. It was recognized that 

the topic presented a number of difficult policy questions and clear answers 

to those questions were essential to making any considerable progress on the 

topic. For that reason many members found it useful to review once more the 

basic issues underlying the topic and make clear their positions on those 

issues still pending and reevaluate them in the light of further developments 

of international environmental law within and outside the Commission. It was 

noted that the Conference to be held in Brazil in 1992 afforded a welcome 

opportunity for the Commission to assess what had been achieved so far. Few 

members, however, did not find much utility in reviewing the Commission’s work 

on this topic and thus, reopening the general debate. In their view that was 

a move backward. Instead. they felt the Commission should edopt a working 

hypotbcsis. 
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185. The importance of the topic was generally acknowledged and so was the 

understanding that the work on the topic should be expedited and be given 

priority. It was noted that various instruments on environmental issues were 

being drafted in other forums and the Commission’s work might be overtaken if 

further rapid progress were not made. 

186. Some members felt that it was time for the Drafting Committee to consider 

the 10 articles referred to it by the Commission since 1988. Particularly 

that those articles dealt with principles and their adoption would provide a 

firm basis for further development of the topic. They stressed the fact that 

the Drafting Committee had not been able to deal with any of those articles 

had deprived the Special Rapporteur of the benefit of its discussions in 

particular on the basic concepts of the topic. 

187. Some other members felt differently. In their view before the Commission 

could embark on the adoption of articles, it should agree on the basic 

premises as well as the future direction of the topic. They found it 

difficult to see how the Commission could begin drafting an instrument without 

having some firm idea of its content and structure. In that context, some 

members maintained the view that, under current substantive law, there were no 

precise or general rules concerning liability strict0 sensu and reparation, in 

particular, for transboundary harm caused by activities involving risk of such 

harm. That, in their view, was clearly an area in which progressive 

development was the appropriate choice. 

188. A few members did not share the view that the topic involved an entirely 

new branch of law and one that had burst on the scene unexpectedly. They felt 

that there were already a number of existing legal instruments bearing on the 

subject which dealt with much the same kind of issues, as the present topic 

did. One member, in particular, mentioned that there were a wide variety 

of relevant norms not only in jurisprudence and conventional law but also in 

customary law. He mentioned among others some arbitral decisions such as 

those in Trail Smelter J&/ and Lake 34Zl as well as some existing 

treaties such as the 1958 Convention on the High Seas, the Treaty Banning 

3461 United Nations, Reoorts of International Arbitral Awards, vol. III, 
p. 1905. 

3471 Ibid., vol. XII, p. 281. 
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Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water, the 

Cuter-Space Treaty, the Convention on the Prevention of Marine Pollution by 

pumping of Wastes and Other Matter, the 1982 Law of the Sea Convention, etc. 

ss usefw.1 precedents for tSe topic since they also dealt with some 

environmental issues. In his view, the Commission’s task was mostly to 

select principles relating to the environment, on the basis of existing 

treaty and customary international law, rather than to invent new law. 

189. A view was also expressed that one way to facilitate progress on this 

topic was to distinguish between the different areas of its application. Only 

in that way could the Commission expect to win sufficient support for the 

draft articles, since as long as Governments did not fully understand the 

scope of the draft articles, they would be reluctant to commit themselves. 

190. It was suggested by a few members that under the draft articles, 

submitted by the Special Rapporteur, the legal relationships were conceived 

as being bilateral: the affected State versus the author State. One member 

stressed that particularly with respect to the “global commons”, that 

approach, although not wrong in itself, needed to be brought up to date. 

In most fields of life today, agreed international multilateral standards 

had become a relevant yardstick for measuring the acceptability of a given 

activity that might cause harm. Thus, many conflicts of interest were settled 

within a multilateral setting because of the existence of applicable 

standards. International standard-setting could be expected to increase 

considerably over the years to come , as regards both prohibition and 

prevention. That fact should be taken into consideration in the draft 

articles, even if reference could only be had to rules to be established by 

other bodies. 

191. Some members remarked that in attempting to set out principles of 

international liability, the Commission not only had to take into account past 

precedents and contemporary thinking but also had to look to possible future 

developments and set clear and realistic objectives on what could be achieved 

within the next five years. The Commission should also be clear as to whether 

it was attempting to establish the principles which led to liability or was 

addressing the circumscribed subject of limiting liability. According to this 

view, the Commission would have to achieve both objectives, but not merely the 

latter objective. 
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192. Reference was made by one member to new studies including some by the 

United Nations which revealed that 80,000 compounds of various types of 

chemical substances were at present being commercially produced and that 1,000 

to 2,000 new chemical products appeared every year on the market. The effects 

of that industrial activity, both on human health and on matters of transport, 

marketing, utilisation or disposal of wastes, were being examined by 

international bodies and certain conventions and other instruments had been 

elaborated to establish, in this regard, either State control - mainly of a 

preventive character - or international cooperation. Consequently various 

conventions and legal instruments had been produced to deal with some of these 

specific matters. Apart from those specific fields, however, there were no 

precise rules on the consequences of the violation of a norm or on the 

conditions for the reparation due to the victims of harm caused by a hazardous 

activity. A few recent examples were cited in which there were no provisions 

on liability, i.e. in the 1986 Convention on Early Notification of a Nuclear 

Accident; the Convention on Assistance in the Case of a Nuclear Accident or 

Radiological Emergency; the 1987 Vienna.Convention for the Protection of the 

Ozone Layer and the 1987 Montreal Protocol on Substances that Deplete the 

Ozone layer; the 1989 Base1 Convention on the Control of Transboundary 

Movements of Hazardous Wastes and their Disposal ; even the draft convention 

prepared in 1991 by the Economic Commission for Europe on the traneboundary 

impacts of industrial accidents (document ENVWA/WG.l/R.3). The work of the 

Commission on this topic could, therefore, fill the lacuna. 

193. Some members referred to the special situations of the developing 

countries. In their view the present topic should take into consideration 

the actual conditions of developing countries and formulate accordingly draft 

articles. It was noted that the Special Rapporteur had this in mind in his 

study on the topic and in fact proposed articles 3 and 7 dealing with 

attribution and cooperation respectively which took into account the situation 

of developing countries. However, it seemed to these members that the 

conditions of developing countries ehould be considered in a more systematic 

manner, for developing countries were mostly the victims of modern industrial 

production. Very often operators of activities involving risk and activities 

causing traneboundary harm were transnational corporations over whose 

activities many developing countries often had no technological knowledge 

or means and financial resources for regulation of such activities. 
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This involved not only the problem of assistance to developing countries, 

but also the issue of liability in case of transboundary harm. As affected 

States, developing countries also faced many problems, such as lack of means 

for monitoring and assessing harm and lack of technology and financial 

resources to minimize certain harm. 

194. Again speaking about the special needs of developing countries, one 

member pointed out that many of the world’s peoples were forced to think first 

and foremost of satisfying their basic needs or to improve their standards of 

living, and meet,the challenges of population growth and poverty. If, in 

order to obtain the technical, scientific and financial assistance of the most 

advanced countries, developing countries, having little to offer in return, 

had sometimes to pay the price in terms of national sovereignty or political, 

economic or cultural freedom, was it moral and equitable to apply to those 

countries the same standards of liability? A regime could not be considered 

equitable and based on a sense of justice if it ignored the disparities in 

standards of living between nations and was insensitive to the development 

needs of a majority of the people in the world. 

195. A few members expressed concern about placing too much emphasis in this 

topic on the protection of the environment. One of these members stated 

that he agreed that the liability of States for activities which were not 

prohibited by international law could be involved in cases of harm caused to 

the environment and he did not minimiee the importance of that problem. He 

believed, however, that the Commission, in its wisdom should refrain from 

bowing to fashion and that it should not forget that those activities could 

also cause human or economic losses, which the draft articles should take into 

account. He found it unfortunate if the Commission were to concern itself 

exclusively with the problem of the environment, however serious it might be, 

on grounds that it was at present the preoccupation of some of its members and 

of the international community. Another member felt that any rule aiming at 

the protection of the environment should be formulated in terms of prohibition 

and positive obligations with respect to prevention and that such rules were 

more appropriately placed in the topic of State responsibility than in this 

topic. 

196. The Special Rapporteur concurred with the view expressed in the 

Cosm~ission to the effect that the Commission had reached a broad consensus on 

important areas of the topic on which he would comment later and which formed 
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a suitable basis for further work on the topic. With regard to the 

Commission’s future work, he felt that there had been a consensus that the 

topic should be given high priority in the next quinquennium and that the 

Drafting Committee should begin at the next session with the examination of 

the first 10 articles referred to it. 

197. The Special Rapporteur wholeheartedly agreed that the special situation 

of the developing countries should be borne in mind throughout the development 

of the topic. Finally, he concurred with the opinion expressed in the 

Commission that in the last 20 years during which environmental law had 

flourished many rules had been formulated more for specific activities but few 

rules had been developed in general terms. Similarly, little had been done to 

develop general rules on liability, apart from the exhortation to States 

contained in the Stockholm Principle 22. He felt strongly that certain 

general principles should be formulated, because international legal order 

could not afford to leave a gap that would reveal a lack of solidarity as to 

cast doubts on the very existence of an international community. 

2. SDecific 
ia) Title of the tovic 

198. In his report the Special Rapporteur mentioned the difficulties with 

the English title of the topic which refers to “acts” not prohibited by 

international law, as opposed to the French title which refers to 

“activit6s”. In his view, and as he had explained in his previous reports, 

the English title seemed to give the Commission a different and more 

restricted mandate than the French title did, whereas the English title seemed 

to allow only the examination of reparation or compensation for injurious 

consequences, the French title broadened the picture considerably. He felt 

that if the topic dealt with “acts” rather than “activities”, prevention would 

have no place in the topic, because prevention was basically expressed in 

terms of prohibitions and the topic dealt with “acts not prohibited by 

international law”; that would cause a contradiction between the content and 

the title of the topic. 

199. Most members agreed with the Special Rapporteur that the title of the 

topic could be changed from “acts” to “activities” which seemed to reflect 

more closely the evolving scope of the topic. While some of the members felt 

that the COUIUI~ES~OZI COULD r~~c~mer?rl TV the fnrty-ei?l.th eeeeicz cf the 
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General Assembly the change of the title , some others felt that the change of 

title could be left until later and meanwhile the Commission could proceed on 

the assumption that the English text of the title would refer to “activities”, 

thus conforming to the French language. It was noted that if the title were 

to be changed to “activities” , some other language versions would also have 

to ‘be amended. A few members found the title of the topic, in general, 

cumbersome, complex and ambiguous and felt that it should be simplified by the 

proper qualification of the term liability. One member felt that the changing 

of the title was. closely linked to the content of the topic. 

200. Few members expressed the view that the Commission should confine the 

topic to “acts”, because the failure to distinguish between acts and 

activities had been at the heart of the confusion regarding what constituted 

liability sine deliCtA& Besides taking into account that this topic was an 

offshoot of the topic of State responsibility in which the word wrongful 

“acts” were used throughout, it would be logical to move on in this topic 

from the area of wrongful acts to that of lawful acts. But to refer now to 

activities, including activities carried out by entities other than the State 

itself, rather than to acts of the State seemed to involve a shift in meaning 

and a departure from the mandate of the Connnission. 

201. In summing up the discussion , the Special Rapporteur concluded that it 

was generally agreed that the title of the topic should be changed so as to 

replace the term “acts” by “activities”. 

6) Nature 

202. The Special Rapporteur referred to the nature of the instrument being 

drafted on this topic as one of the issues on which the views in the 

Commission were not unanimous. Some members felt that if the Commission did 

not concern itself with drafting rules for a convention which required 

acceptance by States, it could perhaps more easily accept certain hypotheses 

and draft articles. Others were in favour of an instrument of a binding 

character; a framework convention. One member stressed that what was needed 

was an “umbrella” framework convention , similar to the outer-space treaty, the 

conventions on human rights , and Part XII of the Law of the Sea Convention. 

He felt, however, a decision on this issue could be left for a later stage, 

while working in the meantime on the drafting of coherent, reasonable, 

Practical and politically acceptable draft articles, 
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203. The discussion in the Commission on this issue developed in two ways: 

a majority agreed with the Special Rapporteur that a final decision on the 

matter could be delayed until more progress had been made on the topic. 

Others wanted to take a decision now on the nature of the instrument. Those 

who favoured a postponement thought it was premature to make a final decision 

on that subject at this early stage of the work. 

204. It was stated that when at a later stage the Commission was ready to 

decide on the nature of the instrument, it should take into account that in 

the last decade or so, a number of conventions concluded on the basis of 

the Commission drafts, for one reason or another had proved unsuccessful. 

Therefore, in the future, the Commission should have careful deliberations 

before making any recommendations on the final form the draft articles 

should take, particularly when the draft articles were more in the nature of 

progressive development than mere codification as in the case of the present 

topic. In that context, it was noted that the Commission shouid make a 

decision only when it had received comments from Governments in respect of 

the proposed articles on the topic. . 

205. The Commission, it was suggested , should perhaps envisage the possibility 

of being more modest in its ambitions. The articles could conceivably be 

limited to the enunciation of principles or very general rules, spelling out 

only the essentials. These essentials should nevertheless be expressed in 

legal terms, establishing rights and obligations. 

206. While agreeing that the decision on the nature of the instrument should 

be postponed, some members felt that the Commission should be aiming at a 

flexible framework convention establishing general principles of liability, 

including the circumstances under which liability arose; the role of 

prevention and due diligence; exemptions from liability; the criteria for 

compensation or reparation; the role of equity; the peaceful settlement of 

disputes; the role of international organizations and other forums; and the 

establishment by means of national legislation of effective standards and 

monitoring agencies. 

207. On the other hand, those who wanted an immediate decision on the nature 

of the instrument were divided: some of them favoured a framework convention 

model and therefore one instrument of a binding character. They referred to 

orenent State nrnrtircr which tended to reucllntn variocus specific activities, c- __-.._ _.-_- r-- _.--_ -e-- -- 
more particularly by binding bilateral or multilateral conventions. On the 
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whole they felt that the draft articles should be of a residual character; and 

be modest, leaving the establishment of specific regimes to bilateral or other 

multilateral agreements, which of course could draw inspiration from this 

draft. 

208. Some other members, while agreeing that the Commission should not delay a 

decision on the final form of the instrument being drafted, proposed another 

alternative to a framework convention for the whole draft. In their view, 

too, the future work on the formulation of the draft would closely depend on 

the nature or character of the proposed instrument. If the draft articles 

were intended to be legally binding , at least the core part of that instrument 

would have to be drafted so as to reflect lex lata and be acceptable to most 

States. If on the contrary, it was to be recommendatory, or in the nature of 

a code of conduct, one could go much further in formulating rules and 

principles which would be new under present international law. However, the 

issue did not have to be resolved in a uniform way; the different sections 

of the draft articles could be formulated with varying binding force. The 

Commission might contemplate then, drafting two separate instruments: one 

dealing with liability and the other with prevention. The first of those 

instruments would be of a binding nature and the second would take the form 

of recommendations. 

209. One member expressed reservations regarding a framework convention 

approach. In his opinion such an approach could lead to a mosaic of rules 

representing the very antithesis of codification. What was needed was a 

general convention containing a yardstick against which rights and duties 

could be measured with certainty. 

210. One member, while agreeing with the idea of an immediate decision and of 

two separate instruments, favoured contrary to the former view, a flexible 

rule on liability and binding rules on preventive obligatio.rs. In his view, 

it would be appropriate for the Commission to propose standard clauses dealing 

with various aspects of the topic, including liability, which States could 

incorporate into their treaties and domestic legislation. According to this 

member, the issue took on an entirely different aspect with respect to the 

obligation of vigilance, whether or not combined with the prevention procedure 

envisaged by the Special Rapporteur. On that matter, it would make sense to 

move ahead and eat&ligh real draft articles n~rnrding to the customary normn: 

which could be turned into a convention. 
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211. A few members pointed out that it was not possible to make a categorical 

distinction between so-called “soft law” and so-called “hard law”. One member 

also rejected the earlier terminology purporting to distinguish between 

primary and secondary rules. 

212. Summing up the debate on this point, the Special Rapporteur found that 

a majority of the members were in favour of postponing the decision on the 

nature of the instrument, although a few members would prefer the matter to 

be settled now. Therefore, it had to be inferred that the issue of making 

a recommendation to the General Assembly as to what should be done with the 

articles submitted to it was to be taken up at the end of the work on this 

topic, as was usually done. 

(c) ScoDe of the tonic 

213. As regards the scope of the topic, the Special Rapporteur referred to his 

proposal made at previous sessions that it was appropriate for this topic to 

deal with activities involving risk of causing as well as those causing 

transboundary harm. By activities involving risk, he meant those which had a 

higher than normal probability of causing transboundary harm, by accidents and 

by activities causing transboundary harm (activities of harmful effects), he 

referred to those which caused such a harm in the course of their normal 

operation. 

214. As to whether these two types of activities should be treated separately 

or together, the Special Rapporteur felt that they could be treated together, 

on the understanding that , if at the end of the exercise this method proved 

inappropriate, they could be separated. He referred to the original design 

of the topic provided by the schematic outline which dealt with, among others, 

cooperation, non-discrimination, prevention and reparation, measures which 

were relevant to both types of activities. It seemed to him that in so far 

as unilateral preventive measures such as adopting legislation and taking 

administrative actions were concerned, both types of activities required 

identical duties for States. As for procedural measures, they could apply 

regardless of the type of activity involved. Such measures included an 

assessment of the transboundary effect of an activity and consultation if such 

assessment indicated possible transboundary effect. The Special Rapporteur 

felt the views in the Commission and in the Sixth Committee were divided, but 
that there .e.ag ^ ---c ^_^^^^ c-- the 1--t..-<-- -= L.-Lf A.----- a )ILCL~iL~L11-~ I”‘ IILLLUbl”II “1 ““LU ryyea of act:v:t:es. Iii 

his view the Commission should discuss the matter further at this session. 
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215. Many members of the Commission agreed with the inclusion of activities 

involving the risk of causing as well as those causing transboundary harm. 

These two activities in their view were not mutually exclusive. On the 

contrary, obligations of prevention were relevant to activities involving risk 

and those vf reparation covered activities with harmful effects. It was also 

noted that the concepts of “risk” and “harm” were sufficiently flexible to 

cover any regime to redress transboundary harm. As work on the topic 

progressed, the Commission should consider whether the two categories of 

activities were,sufficiently close to come under a single legal regime or 

whether the differences justified separate sets of rules. In their view, 

there were rules common to the two kinds of activity but that did not preclude 

a few rules specific to each activity. In other words, there should be a 

common basic regime and it would probably be necessary to take account later 

of any special feature6 linked to activities involving risk or to activities 

involving harmful effects. 

216. Some other members, however, felt that the future instrument should 

deal primarily with reparation. In their view, almost all human activities 

involved an element of risk which meant that, for the purposes of this topic, 

some threshold for risk would have to be specified. In addition, the concept 

of risk might lead to confusion in the context of reparation because it could 

be wrongly regarded as the foundation of the obligation to make reparation or 

to compensate. It was also pointed out that the introduction of the concept 

of risk and its corresponding obligation of prevention might begin to encroach 

on the domain of State responsibility and also make the scope of the topic 

unmanageable. According to this view, the topic was based on a fundamental 

principle of equity: the innocent victim should not be left to bear his loss 

alone. 

217. Expressing similar general view as stated in the previous paragraph, it 

was recalled that the :urmer Special Rapporteur when introducing the concept 

of prevention in his third report J&g/ explained that in establish!.ng a regime 

of prevention, all loss or injury was prospective, and in establishing a 

regime of reparation , all loss or injury was actual. In that respect 

two proposals were made, dealing respectively with prospective harm or risk 

3481 See J&r-book .., 1942, vol. II (Part Cne), document A/CN.4/360. 
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and with actual harm. Under the proposal dealing with prospective harm, wht 

activities carried out under the jurisdiction or control of a State appear t 

involve significant risk of causing substantial physical transboundary harm, 

that State should be required to (1) assess the risk and the harm; (2) take 

all possible measures within its power to eliminate or minimize the risk and 

to reduce the extent of the foreseeable harm; (3) provide information to the 

potentially affected States and, if necessary, enter into consultations with 

them, with a view to establishing cooperation for the adoption of further 

measures with the same purposes. Under the proposal dealing with actual har 

the following would apply: (1) where substantial physical harm was caused t 

persons or things within the jurisdiction or control of a State as a result 

activities carried out under the jurisdiction or control of another State, t 

former State was entitled to obtain from that other State compensation for t 

damages, unless compensation had been obtained under applicable rules on civ 

liability of the domestic legislation of the States concerned; (2) the 

compensation should in principle fully cover the damage, however the amount 

compensation should be agreed upon by the States concerned, with recourse to 

determination by a third party, if no agreement was reached within a 

reasonable time; (3) reduction in the amount of compensation should be 

considered, taking into account the elements and circumstances of the specif 

situation, including the relative economic and financial conditions of the 

States concerned. 

218. A few members found merit in distinguishing between the two categories 1 

activities of risk and of harm if preventive measures were to be drafted in 

terms of binding obligations. However, the nature of risk needed to be 

determined for the purposes of this topic and particularly in respect of 

articles dealing with preventive measures. For example, some qualifications 

such as exceptional, serious, significant or grave risk could be used. This 

was the problem of threshold which arose in respect of both risk and harm. 

While not denying the link between harm caused by a lawful activity and 

liability, one member pointed out that if harm alone was taken as grounds fol 

liability, it might lead to intrusion into the topic of State responsibility 

since harm could be the result of lawful and wrongful conducts. 

219. One member was of the opinion that the categorization of activities 

between those involving risk snd those jnvnlv(-a harm, did net ccver certain -*r -..a 

activities such as the construction of major works which could entail adverse 
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consequences for a neighbouring State, building airports or high-speed 

motorways, or burning of fossil fuels. These were activities carried out 

in every human society and called for specific rules. In his view, these 

situations characteristic of the contemporary society were different from 

the situation in the Bail Smelter arbitration, where specific and clearly 

identifiable damage was caused in the United States by a smelter in 

British Columbia. In the s situation, the focus was on the 

specific source of the noxious gases, but the general problem of air 

pollution, for example, could only be dealt with by introducing global 

quantitive limitations, a process that States had in fact embarked on by 

pledging to reduce by agreed percentages the quantities of, for example, 

gases destroying the ozone layer. 

220. Many members addressed the question of a list of activities or dangerous 

substances, and they seemed to agree that such a list, in place of a general 

definition could place unnecessary and unjustifiable restriction on the scope 

of the topic. With respect to the list of dangerous substances, additional 

problems would arise. A listed substance, for example, might not mean that 

the activity related to that substance would necessarily create a risk of 

transboundary harm, whereas such a risk might be created by activities 

unrelated to a dangerous substance. A few members, however, felt that a list 

of dangerous substances could be made for the purposes of preventive measures 

and have an indicative character. 

221. In his summing up of this part of the debate, the Special Rapporteur 

stated that in his opinion a majority in the Commission was in favour of 

including in the topic activities involving risk predominantly relevant to 

prevention and activitiee with harmful effects relevant to liability and 

compeneat ion. Be also found most members not favouring the inclusion of a 

list of dangerous activities or eubstances. 

(d) PrinciDlee 

222. The Special Rapporteur noted that there seemed to be a considerable 

eupport within the Commission as well as the Sixth Committee for the 

principles relevant to this topic and as formulated in articles 6 to 10 349/ 

x49.1 See document A/CN.4/437, paras. 17 to 24. 
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providing for the freedom of action and limits thereto, cooperation, 

prevention, reparation and non-discrimination. For example, the principle of 

the freedom of action and limits thereto, subject of article 6 s/ which was 

inspired by Principle 21 of the Stockholm Declaration, had received wide 

consensus. The same was true of the principle of international cooperation 

subject of article 7. As to the principle of non-discrimination, 

indispensable to the proper functioning of a system of civil liability, only 

very few objections were raised. The two principles which, in his view, 

raised a fair amount of discussion were the principles of prevention and 

reparation, the subjects of articles 8 and 9. He found general support in 

the Commission for these two principles when they were expressed in general 

terms. The variation of views appeared in respect of the detailed content 

of those principles. The principle of prevention, he explained, assumed 

two types of actions; m to be taken prior to occurrence of any transboundary 

harm and the QR&I to mitigate harm, once it had occurred. This principle 

also provided for two types of obligations: procedural obligations, which 

consisted essentially of assessing the .transboundary effects of the intended 

activity, notifying the State presumed to be affected and holding 

consultations, and . m ‘QQB of a more substantive nature. 

The latter consisted of the adoption by States of the necessary legislative, 

regulatory and administrative measures to: (a) ensure that operators took all 

the steps to prevent harm; (b) minimize the risk of harm; or (c) limit the 

harmful effects that had occurred on the territory of the affected State. 

223. As regards the principle of reparation, the Special Rapporteur noted that 

from among the three options , namely, civil. liability, State liability, or a 

combination of the two, the latter seemed to have attracted more support. 

According to this approach compensation was the responsibility of the 

operator, under the principle of civil liability, with residual liability 

being assigned to the State; an approach which corresponded to that of a 

number of the existing conventions governing specific activities. Of course, 

the Commission, the Special Rapporteur noted , could consider extending the 

liability of the State to cases in which victims were unable to obtain any 

am 1 See the ZtViSCd VSrSfOii Of ----J 

CoG;ee in 1989. 
SititlE 6 iEferraa iS ihe2 Drafting 

Super, note 345, document A/44/10, p. 222. 
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compensation because the liable private party, either had been unable to make 

restitution in full or could not be identified. In such cases, the question 

could be resolved on the basis of negotiations between the State of origin and 

the State presumed to be affected. 

224. Most of the debate in the Commission concentrated on the principles of 

prevention and reparation. A summary of those discussions is made below under 

separate headings. In addition, comments were made in respect of other 

principles which are summarized below. 

225. It was noted that for this topic provision on State freedom of action and 

the limits thereto, as contained in draft article 6, was most relevant. Such 

a provision modelled on Principle 21 of the Stockholm Declaration, recognized 

the sovereign right of a State to carry out lawful activities within its 

territory but at the same time stressed its responsibility to ensure that the 

activities did not cause transboundary damage to other States. It was pointed 

out that, in general, the principles referred to in the articles were all 

applicable to this topic. But in addition to those principles, it should be 

noted that the original design of the topic , set out in the schematic outline, 

was based on the principle sic utere tuo ut Wnon the first 

principle which met with general agreement in the Commission and which was 

placed at the very heart of the subject. That principle was supplemented by 

another principle namely the principle that the innocent victim should not be 

left to bear the burden of his loss, as well as the test of the balance of 

interests among the States concerned. Accordingly, the absence of any 

specific provisions to the effect that the innocent victim should not be left 

to bear his loss was considered to be a significant gap which must be filled, 

perhaps by incorporating it in article 9, on reparation or in article 6, on 

freedom of action within the limits it specified there. 

226. A view was also expressed that the principles incorporated in 

articles 6 to 9 derived from general international law and therefore there 

could be no objection to including them in the draft. It was finally 

emphasized that the Commission had, after long debates, arrived at some 

important areas of agreement, such as (a) the principle of sic utere sup 

us!; (b) the central theme of the topic was transboundary 

harm, whether threatened or actual; (c) the relevance of Stockholm 

Principle 21; (d) the proposition that the innocent victim should not be left 
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to bear the loss and (e) the important role for the balance of interests test 

in this topic. These and other areas of agreement formed a suitable basis for 

continuing with the topic. 

(i) Prevention 

227. During the discussion on prevention, a distinction was made between the 

procedural measures of articles 11, 13 and 14 (assessment, notification and 

information, initiative by the State presumed to be affected and consultation) 

on the one hand and the unilateral measures of prevention on the other hand. 

It was recalled that prevention was always one of the purposes of the topic, 

but within that broad aspect, the Commission never pronounced itself in 

favour of accepting as the u aim of the draft articles to promote the 

construction of regimes to regulate the conduct of any particular activity 

which was perceived to entail actual or potential dangers of a substantial 

nature with transboundary effects. 

228. Regarding the procedural provisions, it was noted that those of draft 

articles 11, 13 and 14 were too broad and included all sorts of activfties. 

Those provisions created too much of an. inhibition in respect of the right of 

States to conduct lawful activities within their own territories. The absence 

of a relationship between those procedural obligations and compensation once 

harm occurred was another reason for some members to be doubtful of the 

utility of such detailed procedures. According to those provisions 

non-compliance with procedural obligatione, in the absence of any 

transboundary harm, did not constitute a basis for complaint. Co the other 

hand, if harm did occur, the state of origin would be bound to make reparation 

even if it had strictly complied with the provisions on procedure. 

229. Those members who favoured a separate non-binding instrument on 

prevention, felt that most of the provisions in articles 11 to 20 proposed 

by the Special Rapporteur could be placed in that instrument in the form of 

guidelines or of a code of conduct. That approach would have two advantages. 

The first was that it would avoid the use of the controversial notion of 

“activities involving risk”. The second advantage was that it would draw 

attention to what measures should be taken in relation to ultra-hazardous 

activities. In that context certain conventions were mentioned such as the 

Vienna Convention for the Protection of the Ozone Layer and the Convention on 

Early Notification of a Nuclear Accident, which laid down rules and procedures 
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for prevention, and focused on the types of activities which called for 

preventive measures and on the rules and procedures necessary to prevent 

possible damage. 

230. There was, therefore, a broad agreement in the Commission that even if 

procedural obligations were to be formulated they should be either annexed 

to the future instrument as an optional protocol or be left as mere 

recommendation. For some members, however, the duty to notify and to consult 

was not merely procedural. 

231. A few members, on the other hand, found the establishment of simplified 

procedural measures, such as the assessment of transboundary impact of 

activities and notification and consultations useful because they dealt with 

activities not prohibited by international law and States were thus free to 

act without external interference. But the States that were potentially in 

danger remained unaware of any risk or harmful effects until such time as 

actual harm had occurred, unless States accepted a duty to notify and 

consult. In consequence, those States had no possibility of making 

preparations; they could act only when the harm was actually taking place, 

in other words, when it was already too late. Appropriate procedures were 

therefore needed to enable the State involved to be aware of potential risks. 

Yet implicitly, any procedures established for notification or consultation 

would not prevent States from carrying out their activities. The desirability 

of establishing such procedures was according to this view beyond doubt. The 

point was to find a means of reconciling the State’s right to undertake any 

activities not prohibited by international law, with its obligations to ensure 

at the same time the protection of States at risk; a compromise which would 

require on the part of the Connuission an approach that was both creative and 

realistic. 

232. Regarding unilateral measures of prevention, some members favoured a 

stringent obligation of due diligence, by requiring a State in whose territory 

an activity involving risk of causing transboundary harm was conducted to take 

all the necessary precautions to prevent such harm and sanctioning its 

negligence in conformity with general international law. Under this approach 

States were left free to take whatever preventive measures they preferred 

within their own territory. This approach looked at the result and not the 

process or procedure. 
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233. As regards recommending to States the types of unilateral measures they 

could take through legislative and administrative measures, some members noted 

that such a recommendation would be useful if the objective was to harmonize 

or make more rigorous the existing preventive norms. In that case, two issues 

would have to be resolved: the determination of the threshold over and above 

which the affected State could demand prohibition of an activity and the 

mechanism by which disputes between the State of origin and the affected State 

with regard to the threshold could be settled. 

234. One member felt that measures taken after the occurrence of a 

transboundary harm to mitigate harm should not properly speaking be regarded 

as preventive measures. Preventive measures in his view included measures 

taken prior to the occurrence of the harm in order to avoid it. Another 

member felt that if the obligation of due diligence were to be “hard”, a 

system of compulsory settlement of disputes should be established. Such a 

system in his view was an integral part of any treaty regime. 

235. The Special Rapporteur concluded in his summing up that there was a 

considerable body of opinion that the procedural obligations of the draft 

articles should be recommendatory only, and that that view reinforced the 

preference for two separate instruments of a different legal character. It 

was generally felt that whether or not obligatory, the procedures could be 

further simplified and that, in any case, prior consent of the potentially 

affected State would not be required before the activity could be authorized. 

Regarding unilateral measures of prevention , some members believed they should 

have a binding character. 

236. It was recalled that the idea of reparation was the fundamental 

consideration in the genesis of the topic. The primary aim indicated by 

the first Special Rapporteur was to promote the construction of regimes to 

regulate, without recourse to prohibition, the conduct of any particular 

activity which was perceived to entail actual or potential dangers of a 

substantive nature and to have transnational effects; it was a eecondary 

consideration, though still an important one, that the draft articles should 

help to establish the incidence of liability in cases in which there was no 
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applicable special regime and injurious consequences had occurred. W,/ 

Three basic issues were raised in respect of liability and compensation: 

(i) the relationship between State liability and civil liability; (ii) what 

harm should be compensated, and (iii) the amount of compensation. 

237. As regards the first issue , various views were expressed in respect of 

how liability could be allocated between the private operator and the State. 

The approach in finding a system under which both the operator and the State 

shared liability attracted more support. 

238. It was noted by many members that the solution in assigning sole 

liability to either the State or the operator was difficult to accept and 

could in some cases mean no reparation. Article 3 of the draft signified that 

a State was not responsible for a private activity of which it might, in good 

faith, be unaware of the risk or the harmful effects. For example, many 

States, including the most developed, had been unaware for a number of years 

of the final destination of some of their waste products. In such cases. 

victims had not been able to seek redress from the State of origin and had 

been unable to obtain compensation. Such anapproach was more important than 

ever in view of the global trend towards the withdrawal of States from 

commercial activity, with the concomitant encouragement of private enterprise. 

239. A proposition that States would agree to assume financial responsibility 

vis a so WV ig non-nationals for all acts by private entities or individuals under 

their jurisdiction was considered by some other members to be unrealistic. 

It was pointed out that the Convention on International Liability for Damage 

caused by Space Objects, under which States had assumed absolute liability, 
l 

was drafted on the assumption that all future space activities would be 

carried out by States or under their control; that assumption did not exist 

in respect of the present topic. Absolute liability of States could not, 

therefore, be extended in respect of activities which were essentially 

private. The solution assigning sole liability to the operator also had 

drawbacks: for example, harm might be so substantial as to result in 

insolvency on the part of the operator, thus leaving the victim without 

adequate compensation or even with no compensation at all. 

3.u Preliminary report by the first Special Rapporteur, 
Prnfaarnr Qutntic-Bwster, Va=rbc=k ,.. ??eQ, VC;. II fa--b L-1 - -.--.?-I-* \.C)LC “Us,, p. 250, 

para. 9. 
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240. The equitable solution was found by many members to be in a type of joint 

liability, but it was still to be determined whether primary liability should 

be assigned to the State or the operator. In making such a determination, a 

number of factors were mentioned that should be taken into account; including 

whether or not a State had taken all reasonable precautions to avoid 

transboundary harm, whether the private operator was solvent, whether the 

private operator could be identified; the particular situation of the 

developing countries, etc. 

241. Many members agreed that the principle that the innocent victim should 

not be left to bear the loss alone and the maxim sic utere tuo ut alienurn 

ti was the basis for requiring that compensation should be paid when 

activities, even though lawful, cause transboundary harm. It was also 

emphasised that the principle of liability should be based 8nt on risk, but 

on the concept of harm. 

242. It was noted by some members wuo favoured the assignment of the 

primary obligation of liability to private operators that all the relevant 

conventions, with the exception of the Convention on International Liability 

for Damage caused by Space Objects , seemed to have placed liability on the 

operator. Those conventions clearly defined the obligation of States to: 

(a) take the necessary measures for protection of, and response to 

transboundary harm; (b) ensure that activities within their jurisdiction and 

control were carried out in conformity with certain provisions; and (c) ensure 

that recourse was available, in accordance with their legal systems, for 

compensation and relief in respect of transboundary damage caused by 

activities within their jurisdiction and control, that was also the approach 

of articles 139 and 235 of the United Nations Convention on the Law of the 

Sea. Some members pointed out that most of the conventions relating to 

liability of private operators had been elaborated for the purpose of limiting 

the liability of the private operator , although those conventions were clearly 

founded on the principle that the operators , or States, would be liable to 

make compensation for appreciable damage. 

243. In the view of some members, in the absence of failure by a State to 

comply with its obligation, the operator should bear liability. The State, 

according to this view could then be assigned residual liability, in 

particular in the case of partial or total insolvency of the operator. 
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A view was expressed that even for the assignment of residual liability to 

a State, there should be a theoretical basis which seemed absent from the 

present approach to the topic. The question remained open why a State should 

be liable if it had adopted laws and regulations and had taken administrative 

measures reasonably appropriate for securing compliance by persons under its 

‘jurisdiction. This was where, according to this view, the concept of risk 

came to play. First, that concept provided the basis for specific obli.gations 

of prevention. Secondly, it provided the grounds, in the case where damage 

occurred, for’invoking the subsidiary liability of the State if the operator 

was unable to respect its obligation to make reparation. As to the case of 

inability to identify the responsible operator , the question was why the State 

should be liable for damages in cases where the harmful effect originated in 

an entire region or was the result of the regular activities of industrialised 

States, as in the case of the depletion of the oeone layer. According to this 

view, it would not be easy to successfully approach such cases on the basis of 

a philosophy of reparation alone. 

244. It was also noted by some members that apart from the absence of a 

generally recognised regime of residual or strict liability of the State in 

the existing conventional regimes, the domestic laws of many States did not 

recognize such State liability either , even in cases where reparation was not 

obtained from an operator under the civil law procedure. It was mentioned 

that the WL principle might not be applicable in all cases 

regardless of the actual situations in which transboundary harm occurred. 

Article 139, paragraph 2, of the United Nations Convention on the Law of the 

Sea, and article 4, of Annex III thereto were mentioned as having provided a 

typical illustration of the reluctance of States when i’ came to bearing 

liability for activities conducted by contractors even when such activities 

were sponsored by States. That indicated some hesitations among States in 

recognising that the existing rules of international law recognised the 

automatic application of the principle of strict liability of the State, 

even if it was only residual liability. Under this view, the principle of 

compensation should, therefore, be set forth in general terms only, and should 

not go so far as to cover causal liability under the civil law and the 

residual liability of the State. Those issues would be better dealt with 

under instruments covering well-defined areas, ouch as nuclear damage and 
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environmental pollution caused by oil spillage, etc. The assignment of 

primary liability to the operator was considered by some members, the best 

solution when taking into account the special situation of the developing 

countries. Particularly when the private operators were multinational 

corporations with budgets several times greater than those of many developing 

countries, there was no reason why they should not bear primary liability. 

245. A view was also expressed that the question of the obligation to make 

reparation was not yet ripe for codification , at least in the form of a 

convention. According to this view, if it was found necessary to go so far 

as to deal with reparation, it should be limited only to the liability of the 

operator with no residual liability for the State. This view, therefore, 

favoured drafting model clauses dealing with civil liability and encouraging 

States to adopt them in their internal law. 

246. Some members did not think it was necessary to go into details of civil 

liability rules. Such rules were treated differently under various domestic 

legal systems and that made the introduction of civil liability regime into 

international law a very difficult task. . These members thought that it might 

even be undesirable to insist on harmonising domestic laws in that regard. 

They felt it would be better to leave it to States to make what provisions 

they saw fit for the operator to be made liable for transboundary harm. 

247. It was also suggested that perhaps the articles could deal only with 

essential matters of civil liability such as for example, that once 

compensation had been obtained under civil liability procedure from an 

operator, there should be no claim against a State; or that there should be 

a non-diecrimination clause in respect of remedies and access to courts and 

tribunals of a State. 

248. Some other members pointed out that in establishing the relationship 

between the civil liability and State liability, a well-recognised principle 

of international law of tile diplomatic protection should not be overlooked. 

That principle was accompanLed by another , namely that individual claimants 

should first exhaust domestic remedies before seeking diplomatic protection. 

These two principles seemed to support, in their view, the proposition that 

private operators should bear primary liability and in circumstances, when 

remedy through domestic channels proved unavailable, States bear residual or 

subsidiary liability. 
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24Y. Some other matters were also raised in respect of the allocation of 

liability between a State and an operator. For example, it was pointed out 

that some activities with adverse tranaboundary effects were conducted by 

States directly; States were the operators. The Commission would have to 

decide whether, in such circumstances, to uphold State liability directly, or 

still require the exhaustion of civil liability remedies under the domestic 

law of the State concerned. In such circumstances, similar to the situation 

of private operators, the amount of damages might be considerably high, In 

order to ensure compensation , an intergovernmental fund might be created. 

250. As re,-,lrrla the mend issue, namely what harm should be compensated, it 

was noted that a decision had to be made as to whether all appreciable or 

significant harm caused should be compensated or only appreciable or 

significant harm which resulted from an activity which was known to involve 

risk. The latter was found by some members to be too narrow. It was noted 

that some members of the Commission were of the view that States would not 

be prepared to accept the former, which was within the field of progressive 

development of international law. But it was felt by some members that the 

Commission would not be out of order in taking a progressive approach. An 

approach upholding compensation for all appreciable or significant harm caused 

was found also by these members more compatible with the view that the topic 

should be baaed on the concept of damage and that there should be no listing 

of activities or dangerous substances. 

251. As regards the third, namely the amount of compensation, it was 

recalled that the Special Rapporteur had suggested that that question should 

be settled by negotiations between States. It was stated that the Conrniasion 

should lay down the parameters within which such negotiations could be held. 

Such negotiation should also be governed by the principle according to which 

a delicate balance should be maintained between the need for permanent 

negotiations between States and respect for the normative content of 

international law. For example, the question of the foreseeability of 

risk, it was mentioned could have an effect on the amount and form of 

compensation - a term found preferred to reparation, since it evoked 

images of State responsibility. 

252. Another view was expressed to the effect that the determination of 

compensation on the basis of negotiations between Staten might prove 

ineffective. It should be borne in mind, it was noted, that, in principle, 
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harm must be fully compensated; a principle which could be complemented by 

two elements. The first would be sn indication that a reduction in the amoun 

of compensation (from full compensation) should be considered, taking into 

account the factors and circumstances of the specific situation, including ths 

relative economic and financial condition of the States concerned. The seconl 

was that there should be a provision of recourse to a third party for the 

determination of the amount of compensation, failing agreement within a 

reasonable time. 

253. The Special Rapporteur in his summing up of this part of the debate 

stated that he found the idea that the innocent victim should not be left 

to bear the loss alone had been explicity supported by the majority of the 

members of the Commission and that no objection against it had been raised. 

He also stated that the dominant trend of views in the Commission was in 

support of a combined liability of private operator and a State, in which 

the former carried primary liability and the latter residual liability. 

(e) Global 

254. Some members addressed the issue of harm to the “global commons”. Views 

of these members differed as to whether the Commission should deal with this 

problem at this time or within the context of this topic. These members, 

however, all agreed that the problem of continuous deterioration of the human 

environment was a serious matter with universal implications which needed to 

be addressed by the Commission. 

255. Those members who did not think that the problem of the “global commons” 

should be included within the context of this topic, based their reasoning on 

the difficulty of reconciling the theoretical foundations of the liability 

topic with what was needed to approach harm to the “global commons”. They 

recalled that from the beginning the Commission had worked on the present 

topic on the assumption that the topic was concerned with harm emanating from 

activities conducted in the territory, under the jurisdiction or control of 

one State and affecting persons or property in another State. In such a 

situation both the State of origin and the affected State were easily 

identifiable and the harm caused was assessable. However, harm to the “global 

commons”, in the view of these members, raised different issues, including the 

difficulty in determining the State or States of origir, the affected State, 

the assessment and determination of harm, etc. In addition, they referred to 
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the right to compensation and the obligation of p.evention of harm which were 

difficult to implement if no single State could be identified as the affected 

State or the source State. For these reasons they did not find it appropriate 

to include the problem of harm to the “global commons” in the present topic. 

They suggested that the Commission list the issue in its long-term programme 

of work, or to study the matter when the work on the liability topic was 

completed. A few other members felt the issue of harm to the “global commons” 

was not mature enough for the Commission to lay down general principles of 

international law in that respect. 

256. Some other members felt differently. They pointed out that Stockholm 

Principle 21 specificially referred to areas beyond national jurisdiction. In 

the view of some of them, even if presently there were no applicable rules of 

international law protecting the “global commons” , some ought to be found, but 

of course, not without studying the manifold dimensions of the subject. In 

that context the view was also expressed to the effect that the Commission 

should not take an unduly conservative approach and should come in touch more 

closely with the general orientation of the international community, which was 

increasingly asserting the importance of protecting the “global commons”. It 

was stressed by some members that the concept had found expression in numerous 

international and regional forums and decisions, including Principle 21 of 

the 1972 Stockholm Declaration; General Assembly resolution 43/53, which had 

explicity stated that climate change was a “common concern’* of mankind; etc. 

In addition, the need to protect intergenerational equities had been receiving 

increasing emphasis within the context of sustainable development and 

environmental law. 

257. It was pointed out that the Commission could formulate a set of articles 

on the protection of the “global commons” and even make proposals on the 

agencies responsible for implementing them. For example, the Trusteeship 

Council’s mandate could be changed and be extended to cover the protection 

of the resources of the “global commons”. At the very least, the Connnission 

should work out a more detailed definition of the meaning of an obligation 

ez,ga omneg with regard, for example, to pollution of the high seas and the 

outer space and the ozone layer and determine as to areas within and 

beyond national jurisdiction current conditions for the exercise of an 

actio v-w with regard to the resources of the “global commons”. 
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258. It was mentioned that it would not be in the interest of the Commission 

to say that it was starting anew. Rather, it had to take earlier 

environmental matters into account. Climate change was mentioned, an example 

that had been a matter of concern for nearly 20 years. Reference was made to 

a recommendation of the Stockholm Action Plan which provided that Governments 

should carefully evaluate the likelihood and magnitude of the climatic effects 

of planned activities and should disseminate their findings to the maximum 

extent possible before embarking on such activities. Another recommendation 

was that Governments should consult fully with other interested States when 

activities carrying the risk of such effects were being contemplated or 

implemented. The issue of climate change had even been referred to in treaty 

instruments, among them, the Convention on the Prohibition of Military or Any 

Other Hostile Use of Environmental Modification Techniques. There were 

therefore a number of instruments which could be used to deal with issues 

relevant to the “global commons”. For these members, it was important not to 

delay work on the problems of the “global commons”. For this reason a few 

members preferred to make the protection of the “global commons” subject of a 

separate topic. 

259. Responding to views expressed on this issue , the Special Rapporteur felt 

that the Commission should not yet make a decision as to whether or not the 

problems of the “global commons” should be dealt with within the context of 

the present topic until a further examination of the matter could be made. 
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CHAPTER VI 

RELATIONS BETWEEN STATES AND INTERNATIONAL ORGANIZATIONS 

(second part of the topic) 

A. Introduction 

260. The topic entitled “Relations between States and international 

organisations” has been studied by the International Law Commission in two 

parts. The first part relating to the status, privileges and immunities of 

the representatives of States to international organizations, was completed by 

the Commission at its twenty-third session , in 1971 when it adopted a set of 

draft articles and submitted them to the General Assembly. m/ 

261. That set of draft articles on the first part of the topic was 

subsequently referred by the General Assembly to a diplomatic conference, 

which was convened in Vienna in 1975 and adopted the Vienna Convention on the 

Representation of States in their Relations with International Organisations 

of a Universal Character. %3/ 

262. At its twenty--pj.ghth session, in 1976, the Commission commenced its 

consideration of the second part of the topic, relating to the status, 

privileges and immunities of international organisations, their officials, 

experts and other persons engaged in their activities who are not 

rep;-rsentatives of States. ml 

263. Between the twenty-ninth (1977) and thirtieth (1978) sessions of the 

Commission, the former Special Rapporteur submitted two reports, which were 

considered by the Commission. w/ 

&W Yearbook . . . 1971, vol. II (Part One), pp. 284 et!. r 
document A/8410/Rev.l, chap. II, sections C and D. 

m/ Official Records of the United 1 on the 

vol. II, pe of the m (United Nations publication, sales 
No. E.75.V.121, p. 207, document A/CONF,67/16. 

X&/ Wook . . . 1976, vol. II (Part Two), p. 164, para. 173. 

3551 See Preliminary Report, Yearbook . . . 1977, vol. II (Part One), 
p. 139, document AfCN.41304 and Add.1; Second report, Yearbook, 
vol. II (Part One), p. 263, document A/CN.4/311 and Add.1. For a summary of 
the discussion of both reports in the Commission, the conclusions reached and 
the action taken by the Secretariat see Report of the International Law 
Commission on the work of its thirty-ninth session, (Pfficial Records of &De I . . . . -. .^ . ^ . . L. .A\ .,,A,.#8 

Ii IWO. LVJ, AI*(LILV. 
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264. At its thirty-first session, in 1979, the Commission appointed 

Mr. Leonardo Diaz-Goneaiaz Special Rapporteur for the topic. %/ 

265. Owing to the priority that the Commission had assigned, on the 

recommendation of the General Assembly, to the conclusion of its studies on a 

number of topics in it6 programme of work with respect to which the process of 

preparing draft articles was already advanced, the Commission did not take up 

the study of the present topic at its thirty-second session, in 1980, or 

during the subsequent sessions , and only resumed its work on it at the 

thirty-fifth session, in 1983. 

266. Between the thirty-fifth (1983) and forty-second (1990) seasions of the 

Commission, the Special Rapporteur submitted five reports. %Z/ In the course 

of 10 6e66ion6, the Commission adopted a set of preliminary decision8 on the 

topic, in one of which it adopted a schematic outline of the subject-matter to 

be covered by the draft articles to be prepared by the Special Rapporteur on 

the topic. ml 

267. At its forty-second session, in 1990, owing to lack of time, the 

Commission was unable to take up the Special Rapporteur’s fifth report. 

B. s of the topic at the vteeent 6eSSiOQ 

260. At the present session, the Conrmieaion had before it the fifth report of 

the Special Rapporteur (reissued in its complete version, as document 

A/CN.4/438 and Corr.1 (Spanish, English and RUSSian only) and Corr.2 (Spanish 

only)), and his sixth report (A/CN.4/439). 

Jw Yearbook._.., vol. II (Part Two), p. 189, document A/34/10, 
para. 196. 

m/ First report, &&ook . . . 19& vol. II (Part One), document 
A/CN.4/370. Second report, -oak . . . 1981, vol. II (Part One), document 
A/CN.4/391 and Add.1. Third report, &&,?~ok . . . 1986, vol. II (Part Cne), 
document A/CN.4/401. Fourth report, mook . . . 1988, vol. II (Part One), 
document A/CN.4/424 and Corr.1. Fifth report, &&oak . . . 199Q, vol. II 
(Part Cne), originally i66ued in 1990 as document A/CN.4/432, and reissued, in 
complete form in 1991 as document A/CN.4/438 and Corr.1 (English, Russian and 
Spanish only). 

JW For a fuller summary of the historical background to the topic, see 
the Report of the International Law Commission on the work of it6 forty-first 
session, (Dfficial &UK& of the General Ass@lv. Fortv fourth seeeion. 
wt No. lQ, (A/44/10)), paras. 686-707. The text ,‘f the outline is 
reproduced in footnote 269 to that report. 
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269. In his fifth report, the Special Rapporteur considered the question of 

the archives of international organisations and submitted draft article 12 on 

that question. The report also dealt with the question of the publications 

and communications facilities accorded to international organisations and, 

with special reference to communications , considered the questions of codes, 

the diplomatic bag, the diplomatic courier, postal services and 

telecommunications, particularly radio stations. The Special Rapporteur also 

submitted draft articles 13 to 17 on publications and communications. 

270. In his sixth report, the Special Rapporteur made a detailed study of the 

practice of and problems surrounding fiscal immunities and exemptions from 

Customs duties enjoyed by international organisations and submitted draft 

articles 18 to 22 pertaining thereto. 

271. The Commission considered the fifth and sixth reports of the Special 

Rapporteur at its 2232nd and 2236th meetings. 

272. The Commission, at its 2236th meeting, referred draft articles 12 to 22 

to the Drafting Committee. The comments and observations of members of the 

Commission on the draft articles are summarised below. 

273. In introducing his fifth and sixth reports , the Special Rapporteur said 

that those two reports completed the study of the first part of the draft, 

concerning international organisations, i.e. sections 1.A and l.B of the 

schematic outline of the topic adopted by the Commission. X&/ That left the 

matters referred to in sections 2 and 3 of the draft outline, namely, 

international officials and experts on mission for, or persons having official 

business with, the organisation, still to be considered. 

274. With regard to his fifth report and, in particular, the section dealing 

with the archives of international organisations , the Special Rapporteur said 

that, like States, international organisations were in permament communication 

with member States and with each other. They maintained a steady 

correspondence with public and private institutions and private individuale. 

They kept files on their staff, on projects , on studies, on research and on 

any other type of action in which they might be involved, with a view to 

achieving the aim for which they were created. They also possessed a body of 

%9/ See ibid. 
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documentation which was the backbone of their operations. The protection and 

safekeeping of all such documentation was what constituted the archives of 

international organisations. 

275. In order to preserve, protect and safeguard the confidentiality of those 

archives and to protect, not only their own safety and their right to privacy 

and private property, but also the safety and privacy of documentation 

addressed or entrusted to them, particularly by their member States, 

intergovernmental international organisations must enjoy inviolability of 

their archives. 

276. The inviolability of archives was based on two fundamental principles: 

non-interference and protection, as in diplomatic law. The issue was one of 

protecting not only secrecy, but also the place where the secret was kept. In 

the case of diplomatic and consular missions , the receiving State was under an 

obligation not only to refrain from trying to penetrate the secret, but also 

to protect it by respecting the place where it was kept, and even to prevent 

third parties from violating it. The right to privacy, in other words to 

secrecy, was recognised as a basic element guaranteeing the freedom of action 

and functional efficiency of international organisations. Respect for privacy 

and the preservation of secrecy constituted the very basis of the independence 

of international organisations, to which they must be entitled if they were to 

fulfil properly the purposes for which they had been established. 

277. With regard to the publications of international organisations, the 

Special Rapporteur said that it was hardly necessary to prove that 

publications were the chief form of expression for international 

organizat ion8. Consequently, the scope of the term “publications”, as 

normally employed by international organizations both in legal documents and 

in practice, was much broader than was usual in domestic law. The breadth of 

the term varied, of course, from one document to another, as could be seen 

from the analysis in the report. International organieations must therefore 

enjoy the fullest guarantees not only with regard to the inviolability of 

their publications, but also with regard to the free distribution and 

circulation of the information required for the conduct of their activities. 

278. The means of communication made available to international organisations 

had to be identical to those employed by States or diplomatic missions. 

Consequently, the draft equated international organizations to diplomatic 

missions so as to enable them to use the same means of communication. 
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279. The Special Rapporteur recalled that the European Committee on Legal 

Cooperation had issued the following opinion on the question: ‘Not all 

international organisations need to use couriers or to have special facilities 

for sealed bags, codes and ciphers. In the case of many organisations, access 

to ordinary postal and telecommunications service should be sufficient”. U/ 

However, whether or not all international organisations necessarily needed to 

use all the exceptional means of communication should not be of major 

concern. The principle should be recognised, as it generally already was, and 

applied in appropriate cases. In cases where the functions of the 

organisation did not warrant application of the principle, the organisation 

should have the authority to waive it. In any event, with the increasingly 

sophisticated advances in radiotelephonic and radiotelegraphic communications 

technology (telex, facsimile, etc.) the issue would become less and less 

important. In future, and to a large extent at present, the priority would 

simply be to have the appropriate equipment installed and to be accorded 

preferential tariffs and rates for the applicable taxes and service charges. 

280. The Special Rapporteur mentioned, in particular, the possible use by 

international organisations of the diplomatic courier and the diplomatic bag 

and recalled the draft articles on the diplomatic courier and the diplomatic 

bag recently elaborated by the Commission, Z!W and the discussion in the 

Commission and the Sixth Committee on whether the scope of the draft articles 

should be extended to diplomatic couriers and diplomatic bags of international 

organisations. Although many members and States had been in favour of the 

possible extension of the draft to the diplomatic couriers and bags of 

international organisations, the Commission, in the light of objections by a 

number of its members and by some States, had decided against such an 

extension in order not to jeopardise the acceptability of the draft articles 

as a whole. However, a draft optional protocol had been prepared to provide 

for the possible extension of the scope of the draft articles for States 

acceding to it. That was why draft article 16 referred to “the provisions of 

multilateral conventions in force”. 

;FhQl Council of Europe, op. cit., p. 37, para. 81. 

m/ Report of the International Law Commission on the work of its 
Clrc..-Cl...., -a--,- ‘=fffcfa:p- mc ,I... t- LYLC,-LLLIL Psme*“.., \ 
SeeeUmt (A/44/10). 
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281. Referring to the sixth report , and in particular to the fiscal immunities 

of international organisations, the Special Rapporteur noted that the fiscal 

immunity which States granted each other in their mutual relations was in fact 

the counterpart of equality. Under the principle of sovereignty and equality 

between States, a State could not be viewed as being subject to the tax 

levying authority of another State. That principle had been established both 

by custom in international law and by practice in international relations and 

had even been confirmed in bilateral and multilateral agreements, or by 

unilateral decisions of States, at least as far as property intended for State 

purposes was concerned. The tax exemption granted to intergovernmental 

international organisations also appeared to be justified by the same 

principle of equality between member States. The State could not levy taxes 

on other States through an international organisation, and the host State must 

not derive unjustif ied fiscal benefit from the presence of an organisation on 

its territory. 

282. With regard to the exemption of international organisations from Customs 

duties, the Special Rapporteur said that, in order to perform their official 

functions effectively, intergovernmental international organizations must 

enjoy the greatest possible independence in relation to the States of which 

they were composed; that independence must not be restricted ;.n any way. 

Accordingly, the principle of the free movement of the articles and capital of 

international organisations appeared to have been accepted and constituted one 

of the basic elements for preserving and guaranteeing that independence. 

However, although the free movement of the articles of international 

organizations was fundamental and necessary for the fulfilment of the purposes 

for which they had been established, States naturally had the right to protect 

themselves against abuse or any erronerous interpretation of the principle 

which might allow the true aim of the principle to be dietorted. A balance 

must therefore be struck between the two principles: that of the free 

movement of the articles which international organisations imported or 

exported for their official uee , and that of the right of the State to protect 

its interests and security. 

283. Referring in general to the fifth and sixth reports of the Special 

Rapporteur, some membere of the Commission touched incidentally on the 

usefulness of the topic before the Commission. While it was true that there 

were a number of multilateral conventions and headquarters agreements 
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governing matters relating to the privileges and immunities of international 

organizations, it would be a mistake to conclude that the topic was of little 

use. Cn the contrary, it afforded the Commission an excellent opportunity to 

perform a classic codification exercise, by organising and systematising 

existing norms, which contained many inconsistencies, extracting the factor 

common to them all and establishing clearly the essential minimum to which 

international organisations were entitled in that regard. Much careful 

drafting would be involved, so that the Drafting Committee’s role would 

obviously be of paramount importance. The Commission’s task might also 

involve various aspects of progressive development in the regulation of 

relatively new areas of international relations, such as the use by 

international organieations of satellite communications or the special and 

highly sensitive questions that might be raised by the future extension of 

peace-keeping operations. 

284. It was emphasised that the main criterion which should be applied in 

granting privileges and immunities to international organisations was 

functional necessity. In that regard, some members said that, while the 

Special Rapporteur appeared to agree in general with that criterion, in some 

instances, some of the proposed articles, or the observations made in 

proposing them, appeared not to be fully compatible with it. 

285. Some members referred to the part of the fifth report dealing with the 

archives of international organisations and generally supported the 

observations made by the Special Rapporteur in his report regarding the 

importance of such archives and the need to safeguard their confidentiality 

and ensure their inviolability. It was efilphaeised that States must refrain 

from any administrative or jurisdictional coercion regarding such archives. 

One member wondered whether the question of the inviolability of archives 

should not also include respect for and protection of the emblems, names and, 

in some cases, flags of international organisations. It was pointed out that 

the inviolability of archives, whether documents for internal we such as the 

staff files of the organisation , or for external use such as correspondence 

with member States and other international organizations, was essential to 

enable the organization to function effectively. The organisation must be the 

sole judge of the degree of secrecy or confidentiality necessary, since the 
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functional justification was borne out by a number of international 

instruments, including the Convention on the Privileges and Immunities of the 

United Nations. 

286. With specific reference to draft article 12 J6.21 proposed by the 

Special Rapporteur, several members of the Commission, while in general 

supporting the content of the draft article, suggested a number of 

improvements. irlith regard to paragraph 1, for example, one member said that 

it might be appropriate to include a reference to the host State’s positive or 

active obligation to protect the archives of international organisations. 

Another member expressed the view that the words “in general” in paragraph 1 

could be interpreted as meaning that the documents of an organisation were not 

always inviolable and therefore proposed that the words in question should be 

deleted. With regard to paragraph 2, a number of members supported the 

inclusion of the definition of archives in the body of the relevant article 

rather than in a general article on definitions. Some members proposed 

broadening the scope of the definition to some extent. One member proposed 

including in the concept of archives the premises where they were kept which, 

in his view, should enjoy a greater degree of protection than other premises 

of international organisations. Other members advocated broadening the 

definition of archives to include modern means of communication such as 

computer files, electronic mail and word processors. One member proposed that 

3631 Draft article 12 as proposed by the Special Rapporteur read as 
follows: 

‘I- 

l. The archives of international organisations and, in general, all 
documents belonging to or held by them shall be inviolable wherever they 
arF located. 

2. Archives of international organisations shall be understood to mean 
all papers, documents, correspondence, books, films, tape recordings, 
files and registers of the international organisation, together with 
ciphers, codes, and the filing cabinets and furniture intended to protect 
snd conserve them.” 
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the words “archives of international organisations shall be understood to 

mean” should be replaced by “the archives of international organisations shall 

include”. Another member suggested that the words “shall be understood to 

mean” should be followed by the words “in particular”. 

287. Several members referred to the part of the fifth report concerning 

publication and communication facilities. With regard to publications, they 

supported the Special Rapporteur’s approach and said that international 

organizations must be entitled to publish and circulate their documents and 

publications. In the case of the United Nations, for example, that freedom 

derived from the provisions of the Charter and was guaranteed by the 

1946 Convention on the Privileges and Immunities of the United Nations. That 

Convention also established that United Nations publications were exempt from 

Customs duties and from any import or export restriction or prohibition, 

without prejudice to the possible resale of such publications. 

288. With specific reference to draft article 13 &J/ submitted by the 

Special Rapporteur, one member said that it would be useful to draw the 

attention of the Commission to a commentary prepared by the Sub-Committee on 

Privileges and Immunities of International Crganieations, which was an organ 

of the European Committee on Legal Cooperation. According to that commentary, 

while the distribution of an organisation’s publications should be facilitated 

by member States, those States should retain the right to take the necessary 

measures to protect public order. Another member expressed the view that 

article 13 could also refer to the latest distribution technologies, such 

magnetic disks, diskettes and other computerised products. 

289. Several members stressed the need, in general, of international 

organisations to enjoy full freedom with regard to communications facilit 

2621 Draft article 13 as proposed by the Special Rapporteur read as 
follows: 

“Article 

as 

ies. 

International organizations shall enjoy in the territory of each 
State party (to this Convention) the free circulation and distribution of 
their publications and public information material necessary for their 
activities, including films, photographs, printed matter and recordings 
prepared as part of the public information programme of an organisation 
and exported Or iCiiipofic%i ioi’ dicpiajr or re-tratiliitilliOii -_ -.-,t ( (ib “IzlL 68 
books, periodicals and other printed matter.” 
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Only in that way could they function properly and circulate and disseminate 

ideas and the results of the tasks entrusted to them. That freedom, however, 

should be subject to the proper application of the functional criterion. For 

example, although, because of the scope of their purposes and functions, some 

organisations such as the United Nations needed to use all available means of 

communication, other organisations which were more limited in scope, did not 

really need to use the whole range of existing means of communication. Such 

distinctions were particularly important in the case of some means of 

communication such as radio and television stations. In that connection, some 

members said that one of the useful functions which the future article could 

perform was to regulate relatively new areas, such as the access of 

international organizations to satellite telecommunications. Again with 

regard to communications facilities, some members recalled that, under their 

Conventions on Privileges and Immunities, the United Nations and the 

specialised agencies were entitled to use diplomatic couriers and diplomatic 

bags. The draft adopted by the Commission on diplomatic couriers and 

diplomatic bags was, however, limited to the couriers and bags of States, 

although there was an optional protocol which provided for the extension of 

the articles to the couriers and bags of international organisations of a 

universal character. Some members were of the view that, possibly within the 

scope of the topic under consideration, the Commission could go a little 

further in regulating diplomatic couriers and diplomatic bags. 

290. With specific reference to draft article 14, 3.&/ one member considered 

that its wording could be simplified to establish only the general principle 

J&4/ Draft article 14 as proposed by the Special Rapporteur read as 
follows: 

International organizations shall enjoy, in the territory of each 
State party (to this Convention) in respect of such organizations, for 
their official communications , treatment not less favourable than that 
accorded by the Government of such State to any other Government, 
including the latter’s diplomatic missions, in the matter of priorities, 
rates and taxes on mails, cables, telegrsme, radiograms, telephotos, 
telephone, telefax pnd other communications, and press rates for 
information to the press, cinema, radio and television. However, the 
international organisation may ir?Ptall =r?d UPp P WireleSS trenSmitter 
only with the consent of the host State.” 
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that, in respect of communications, international organizations should 

receive, in the territory of a State party to the draft Convention, treatment 

not less favourable than that accorded by that State to any other Government, 

including the latter’s diplomatic missions. Another member objected Lo the 

second sentence of the article, which made the installation and use of a 

wireless transmitter subject to the consent of the host State. 

291. Diverging opinions were expressed on draft article 15 as proposed by the 

Special Rapporteur. J#&l For example , while pne member found the article 

fully acceptabl.e, another was not convinced that it was necessary. That 

member considered that paragraph 1 was redundant, in view of the existence of 

draft article 12, and that paragraph 2 was superfluous. Another member 

proposed that paragraph 2 should be deleted and that the article should be 

amended to read: “The official correspondence and other official 

communicationS relating to an international organisation and its functions 

shall be inviolable”. Still with regard to paragraph 2 of the draft article, 

one member thought that it was not in keeping with the strictly functional 

approach, since it was not enough for correspondence and communications to 

relate to the organisation in order to be considered official and 

inviolable. They had to be necessary to the accomplishment of the purposes 

of the organieation or have some bearing on those purposes. Another member 

criticized that paragraph as not being specific enough, since, in his view, it 

should refer to any correspondence and communications “dispatched by” or 

“addressed to” an organization, 

2f!B/ Draft article 15 as proposed by the Special Rapporteur read as 
follows: 

The official correspondence and other official conrmunications of an 
international organization shall be inviolable. 

Official correspondence and official communication6 mean all 
correspondence and communications relating to an organization and its 
functions.” 
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292. With regard to draft article 16, X&/ one member found it generally 

satisfactory, although he questioned the need for a reference to diplomatic 

couriers, who were, in his view, rarely used by international organizations. 

He thought that that question could be left to be regulated by specific 

headquarters agreements. Another member questioned the need for an article 

which merely referred to the provisions contained in existing conventions and 

did not establish any separate rules. In connection with the reference to 

existing conventions, another member questioned the words “in force”, which he 

regarded as inappropriate, since conventions could be in force without 

necessarily being binding on all States. There could be no attempt, through 

article 16, to establish an obligation for States which were not parties to 

those conventions. Another member also questioned the reference to the 

multilateral conventions in force , since such wording was not contained in the 

Convention on the Privileges and Immn~ities of the United Nations or in the 

Convention on the Privileges and Immunities of the Specialized Agencies. He 

considered that a more appropriate reference would be to international law, 

particularly since, at present, there was still no multilateral convention on 

the diplomatic courier and the diplomatic bag which had been adopted at the 

worldwide level. 

293. As to draft article 17 proposed by the Special Rapporteur, &!I one 

member found it fully acceptable, whereas other members found that it was too 

356/ Draft article 16 as proposed by the Special Rapporteur read es 
follows: 

International organisations shall have the right to use codes and to 
dispatch and receive their official communications by courier or in 
sealed bags, which shall have the same immunities and privileges as 
diplomatic couriers and bags under the provisions of the multilateral 
conventions in force governing matters relating to the diplomatic courier 
and the diplomatic bag not acccmpanied by diplomatic courier.” 

w/ Draft article 17 as proposed by the Special Rapporteur read as 

follows: 

“Article 17 

None of the provisions of this chapter shall affect the right of 
each Stats party (to this Convention) to adopt the necessary precautions 
Zid CppiCpihte iike&SuCarr in &he irtieresi oi its security.” 
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restrictive for the rights of the international organizations and that it was 

too much in favour of the interests of States. According to those members, 

the principle of the protection of the security of member States had to be 

offset in a more balanced provision against the principle that States must 

respect and promote the achievement of the objectives of international 

drganizations. One member also pointed out that the corresponding provision 

of the Conventions on the Privileges and Immunities of the United Nations and 

the Specialized Agencies was more favourable in that regard to international 

organizations than draft article 17 proposed by the Special Rapporteur. 

294. With regard to the Special Rapporteur’s sixth report, some members 

referreC generally to questions relating to the fiscal i-unities and 

exemptions from Customs duties of international organizations, noting that the 

basic reason for the fiscal immunity of an organization lay in the principle 

that the host State should not derive unjustified benefit from the presence of 

an international organisation on its territory. An additional reason was that 

the host State had to facilitate the accomplishment of the purposes of the 

organization. In that connection, some members cited Article 105 of the 

United Nations Charter and the 1946 and 1947 Conventions on the Privileges and 

Immunities of the United Nations and the Specialized Agencies, respectively, 

as very important sources. It was pointed out that exemptions of 

organizations from Customs duties were based on the principle that 

organizations had to enjoy some independence in order to pursue their 

objectives and exercise their functions. In that connection, emphasis was 

also placed on a need to distinguish between official and other uses in order 

to determine the limits to which such exemptions should be subject. 

295. With specific reference to draft article lb proposed by the 

Special Rapporteur, M/ one member expressed his support and said that the 

m1 Draft articl? 18 as proposed by the Special Rapporteur read as 
follows: 

International organizations, their assets , income and other property 
intended for their official activities shall be exempt from all direct 
taxes; it is understood, however, that international organieations will 
not claim exemptions from taxes which are, in fart; nc? more than payment 
for public utility services.“ 
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provision was an adaptation of the relevant provisions of the Conventions on 

the Privileges and Immunities of the United Nations and the Specialized 

Agencies. Another member drew attention to the fact that the words “direct” 

and “indirect”, as they applied to a tax , should be defined either in the 

article or in another place in the draft. Another member said that he was in 

favour of the deletion of the last part of the article starting with the words 

“it is understood, however,” and of drafting a new article relating to the 

obligation of international organizations to pay amounts relating to the use 

of public utility services. 

296. In connection with draft article 19, m/ one member pointed out that, 

unlike other articles, it was based on a similar provision of the 

Vienna Convention on Consular Relations. Another member asked what the 

difference was between the “public utility services” referred to in draft 

article 18 and “specific services rendered’, as referred to in draft 

article 19, paragraph 1. If there was no difference, he said that the two 

provisions should be harmonized. Another member considered that draft 

article 19, paragraph 2, might not be necessary , since it referred not to 

activities of an organization, but to persons contracting with it. 

&!3/ Draft article 19 as proposed by the Special Rapporteur read as 
follows: 

“Article 

1. International organieations shall be exempt from all national, 
regional or municipal dues and taxee on the premieee of the organieation, 
whether owned or leased, other than such as represent payment for 
specific services rendered. 

2. The exemption from taxation referred to in this article shall not 
apply to such dues and taxes payable under the law of t!le host State by 
persons contracting with the international organization.” 

- 318 - 



297. With regard to draft article 20 proposed by the Special Rapporteur, m/ 

one member said that there should be an additional paragraph, which could 

indicate which measures of control the host State could exercise in order to 

prevent possible abuses of exemptions. Another member suggested that the word 

“only” should be added after the words “for their official use” in order to 

highlight the functional nature of exemptions. However, that member had 

reservations about the words “in accordance with the laws and regulations 

promulgated by the host State” in the chapeau of the article, since he 

believed that they might give rise ~3 abuses by Governments, which could, 

without consulting organisations, promulgate provisions that might 

considerably restrict the privileges accorded to those organisations. Another 

member was of the opinion that the provisions of article 20 (b), which related 

to publications, should be included in draft article 13 so that the question 

of publications could be dealt with in a single article. 

&ZQl Draft article 20 as proposed by the Special Rapporteur read as 
follows: 

International organisations, their assets, income and other property 
shall, in accordance with the laws and regulations promulgated by the 
host State, be exempt from: 

(a) All kinds of Customs duties , taxes and related charges, other 
than charges for storage, cartage and similiar services, as well as from 
import and export prohibitions and restrictions with respect to articles 
imported or exported by international organizationo for their official 
use; it is understood, however, that articles imported under euch 
exemption may not be disposed of, whether or not in return for payment, 
in the country into which they have been imported, except under 
conditions agreed with the Government of that country; 

(b) Customs duties and prohibitions and restrictions with respect 
to the import and export of their publications intended for official use.” 
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298. In relation to draft article 21 proposed by the Special Rapporteur, 3711 

several members expressed the view that the term “in principle” in paragraph 1 

was not justified, since organizations e!.ther were or were not entitled to the 

tax exemption referred to in the paragraph. That term also had the 

disadvantage of giving States the possibility of interpreting it in 

various ways, in favour of some organisations and against others. One member 

also criticised the use in the paragraph of the word !‘claim”, since it raised 

doubts as to whether organisations were or were not entitled to the tax 

examption referred to in the paragraph, One member strongly criticised the 

paragraph for not clearly providing for a tax exemption in the case of the 

purchase or sale of immovable property by an organisation. That member said 

that there was no reason why the host State should profit by the money which 

the other member States of the organisation contributed to its budget. On the 

basis of that same principle, another member pointed out that the only 

justification for the payment of consumer taxes by an organisation might be 

practical reasons relating to the difficulties involved in determining the 

amount of the exemption in each case. Such problems tended to disappear in 

the case of large purchases or purchases in large quantities and that was why 

paragraph 2 of the draft article was justified. In that connection, one 

member said that he preferred the use of the word “major” in connection with 

the purchases referred to in paragraph 2 and that it had been used in some 

language versions of the paragraph instead of the word “large” in the English 

text. 

Z.lJ Draft article 21 as proposed by the Special Rapporteur read as 
follows : 

1. International organizations shall not, in principle, claim exemption 
from consumer taxes or sales taxes on movable and immovable property that 
are incorporated in the price to be paid. 

2. Notwithstanding the provisions of the foregoing paragraph, when 
international organisations make, for their official use, large purchases 
of goods on which such duties and taxes have been, or may be, imposed, 
States parties (to the present Convention) shall, wherever possible, 
adopt the necessary administrative provisions for the remission or refund 
of the amount corresponding to such duties or taxes.” 
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299. In connection with draft article 22 proposed by the Special 

Rapporteur, ml which defined the terms “official activity” or “official use” 

used in a number of draft articles, several members expressed the view that 

such a definition was necessary for the draft as a whole, since it established 

the functional criterion on which the draft should be based. It should 

therefore be included in a more general provision, in another place in the 

draft, so that it would apply to all of the provisions on the topic. One 

member stressed that the draft article should clearly state the general 

principle that all the privileges and immunities enjoyed by international 

organizations were granted to them in connection with their official 

activities as thus defined. 

300. The Special Rapporteur referred to some of the specific comments made 

during the discussion. With regard to the suggestion that the draft articles 

should also deal with respect for and the protection of the emblem, name and, 

in some cases, flag of an organisation, he said that hie intention was to deal 

with the subject at the end of the draft articles. He did not think that that 

question was necessarily linked to the protection of archives and he had 

doubts whether all international organisations required such additional 

protection. The question nevertheless warranted consideration. Referring to 

the suggestion that draft article 14 should also deal with relatively new 

areas in respect of communications , such as satellite telecommunications, he 

said that he took note of the comment, even though it was also clear that the 

draft article was already broad enough to cover those areas, since it referred 

generically to “other communications”. Although he had some reservations 

about the use of the words “in principle” in draft article 21, paragraph 1, he 

had included them in the text because they were in conformity with current 

ml Draft article 22 as proposed by the Special Rapporteur read as 
follows: 

“Article 

For the purposes of the foregoing articles, the terms “official 
activity” or “official use” shall mean those relating to the 
accomplishment of the purposes of the international organizations.” 
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practice and were to be found, inter alia, in article II, section 8, of the 

Convention on the Privileges and Immunities of the United Nations and in 

article III, section 10, of the Convention on the Privileges and Immunities of 

the Specialized Agencies. 

301. The Special Rapporteur added that he had duly taken note of all the other 

useful comments made during the discussion and that the Drafting Committee 

would be responsible for including them in texts on which the Commission could 

generally agree. 
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CHAPTER VII 

STATE RESPONSIBILITY 

A. I.ntmduc_t_inu 

302. The general plan adopted by the Commission at its twenty-seventh session, 

in 1975, for the draft articles on the topic: “State responsibility” 

envisaged the structure of the draft articles as follows: Part One would 

concern the origin of international responsibility; Part Two would concern the 

content, forms and degrees of international responsibility; and a possible 

Part Three, which the Commission might decide to include, could concern the 

question of the settlement of disputes and the implementation (l&e en oeuv~) 

of international responsibility. 3231 

303. The Commission at its thirty-second session, in 1980, provisionally 

adopted on first reading Part One of the draft articles, concerning “the 

origin of international responsibility”. 314/ 

304. The Commission, at its thirty-second session, also began the 

consideration of Part Two of the draft art&.& on “the content, forms 

and degrees of international responsibility”. 

305. The Commission, from its thirty-second (1980) to its thirty-eighth 

sessions (1986), received seven reports from the Special Rapporteur, 

Mr. Willem Riphagen, &Q/ with reference to Parts Two and Three of the draft 

articles. The seventh report contained a section (which was neither 

--- 

m/ Yeatbook... vol. II, pp. 55-59, document A/lOOlO/Rev.l, 
paras. 38-51. 

m/ B&1980, vol. II (Part Two), pp. 26-63, document A/35/10, 
chap. III. 

For the seven reports of the Special Rapporteur, see 
Y... , vol. II (Part One), p. 107, document A/CN.4/330; 
w-1, vol. II (Part One), p. 79, document A/CN.4/334; 
Yearbook . . . 1982, vol. II (Part One), p. 22, document A/CN.4/354; 
Yearbogk . . . 1983, vol. II (Part One), p. 3, document A/CN.4/366 and Add.1; 

oak . . . 1984, vol. II (Part One), p. 1, document A/CN.4/380; 
&&ook .., 1981, vol. II (Part One), p. 3, document A/CN.4/389; and 
&&ook ,,. 1986, vol. II (Part One), p. 1, document A/CN.4/397; and Add-l. 
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introduced nor discussed at the Commission) on preparation of the second 

reading of Part One of the draft articles, concerning the written comments 

of Governments on 10 of the draft articles of Part One. 

306. As of the conclusion of its thirty-eighth session in 1986, the Commission 

had provisionally adopted draft articles 1 to 5 of Part Two. m/ Draft 

3&l The draft articles of Part Two provisionally adopted so far by the 
Connnission are: 

The international responsibility of a State which, pursuant to the 
provisions of Part One, arises from an internationally wrongful act 
committed by that State, entails legal consequences as set out in the 
present Part. 

“Article 2 

Without prejudice to the provisions of articles 4 and [121, the 
provisions of this part govern the legal consequences of any 
internationally wrongful act of a State , except where and to the extent 
that those legal consequences have been determined by other rules of 
international law relating specifically to the internationally wrongful 
act in question. 

“Article 3 

Without prejudice to the provisions of articles 4 and [121, the 
rules of customary international law shall continue to govern the legal 
consequences of an internationally wrongful act of a State not set out in 
the provisions of the present Part. 

The legal consequences of an internationally wrongful act of a State 
set out in the provisions of the present Part are subject, as appropriate, 
to the provisions and procedures of the Charter of the United Nations 
relating to the maintenance of international peace and security. 

1. For the purposes of the present articles, “injured State” means any 
State a right of which is infringed by the act of another State, if that 
act constitutes, in accordance with Part One of the present articles, an 
internationally wrongful act of that State. 

2. In particular, “injured State” means 

(a) if the right infringed by the act of a State arises from a 
bilateral treaty, the other State party to the treaty: 
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articles 6 to 16 of Part Two 3771 and draft articles 1 to 5 of Part Three JJ.81 

and its Annex had been referred to the Drafting Committee. J,7j/ 

------- 

(b) if the right infringed by the act of a State arises from a 
judgement or other binding dispute settlement decision of an 
international court or tribunal, the other State or States parties 
to the dispute and entitled to the benefit of that right; 

(c) if the right infringed by the act of a State arises from a 
binding dec,ision of an international organ other than an international 
court or tribunal, the State or States which, in accordance with the 
constituent instrument of the international organisation concerned, are 
entitled to the benefit of that right; 

(d) if the right infringed by the act of a State arises from a 
treaty provision for a third State, that third State; 

(e) if the right infringed by the act of a State arises from a 
multilateral treaty or from a rule of customary international law, any 
other State party to the multilateral treaty or bound by the relevant 
rule of customary international law, if it is established that: 

(i) the right has been created or is established in its favour; 

(ii) the infringement of the right by the act of a State 
necessarily affects the enjoyment of the rights or the 
performance of the obligations of the other States parties 
to the multilateral treaty or bound by the rule of 
customary international law; or 

(iii) the right has been created or is established for the 
protection of human rights and fundamental freedoms. 

(f) if the right infringed by the act of a State arises from a 
multilateral treaty, any other State party to the multilateral treaty, if 
it is established that the right has been expressly stipulated in that 
treaty for the protection of the collective interests of the States 
parties thereto. 

3. In addition, “injured State” means, if the internationally wrongful 
act constitutes an international crime [and in the context of the rights 
and obligations of States under articles 14 and 151, all other States.” 

x?.l/ For the text of draft articles 6 to 16 of Part Two, see 
&a&ook ,.. 1985, vol. II (Part Two), p. 20, note 66. These articles were 
referred to the Drafting Committee at that session, see ibid., para. 162. 

17.8/ For the text of draft articles 1 to 5 of Part Three and its Annex, 
see Yearbook..., vol. II (Part Two), p. 35, note 86. 

2701 pe __--- -- 
.‘L.zI Cd.*- r-cl-tn- ^C par; WL--- 

ILIG 0. l Ib&SO “I  118~ee Ziid it6 AiiileX vve‘e rafeiied i0 ihi2 

Drafting Committee at the thirty-eighth session in 1986, see ibid., para. 63. 
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307. The Commission, at its thirty-ninth session in 1987, appointed 

Mr. Gaetano Arangio-Ruie, Special Rapporteur for the topic of State 

responsibility. m/ The Commission received two reports from the 

Special Rapporteur from 1988 to 1990. J.&&l At its forty-first and 

forty-second sessions in 1989 and 1990, the Comnission referred to the 

Drafting Committee draft articles 6, 7, 8, 9 and 10 of Chapter Two (Legal 

consequences deriving from an international delict) of Part Two of the draft 

articles. ;L82/ 

B. Consideration-of the topic at the present seaaion 

308. At the present session, the Commission had before it the third report of 

the Special Rapporteur (A/CN.4/440 and Add.1). Due to lack of time, however, 

the Commission was unable to consider the topic at the present session. It 

nevertheless deemed it advisable for the Special Rapporteur to introduce his 

report, in order to expedite work on the topic at its next session. 

309. The Special Rapporteur introduced his third report at the 

Commission’s 2238th meeting. Since the report has not yet been considered by 

the Commission, the following paragraphs,are only for informati<;: &rposes. 

310. The third report of the Special Rapporteur dealt with the *Virrstr~.mental” 

consequences of an internationally wrongful act or “countermeasures”, namely 

with the legal regime of the measures that an injured State may take against a 

State which committed an internationally wrongful act, notably, in principle, 

with the measures applicable in the case of delicts. The Special Rapporteur 

W/ &&ook .,. 1987, vol. II (Part Two), para. 220. 

au./ Document A/CN.4/416 and Corr.1 (English only), Corr.2 and 
A/CN.4/416/Add.l and Corr.1 (English only), Corr. 2 and Corr.3 (Spanish only); 
document A/CN.4/425 and Corr.1 (English only) and A/CN.4/425/Add.l and Corr.1 
(English only). 

xw For the text of the articles 6 and 7, see Report of the 
International Law Commission on the work of its forty-first session (Qffu 
Recarh~WU.~ Fsr1~.fm&h-WhS.U 
(A/44/10)), pp. 191-193, paras. 229 and 230, and for articles 8, 9 and 10 
see Report of the International Law Commission on the work of its 
forty-second session (Qfficial RqW of the Genera- 
Ps?rty-fiftb.SnaaFPo. &@&meat No,.l.Q (A/45/10)), notes 247, 262 and 263. 
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indicated that the main purpose of the third report was to identify problems, 

opinions and alternatives; and to elicit comments and criticism within the 

Commission and elsewhere on the basis of which more considerate proposals 

could be submitted. 

311. The Special Rapporteur noted that the legal regime of countermeasures, 

which constituted the core of Part Two of State responsibility, was one of the 

most difficult subjects of the whole topic. He pointed out that whereas with 

regard to the substantive consequences of a wrongful act one could draw from 

domestic law analogies to deal with similar problems arising on the 

international plane, domestic law could not provide any assistance with 

respect to countermeasures. The other difficulty with the study of 

countermeasures was the absence, in the international community, of any 

institutionalised remedies to be put into motion against a State which 

committed an international delict. Consequently the injured States were bour.d 

to rely mainly, in so far as general international law was concerned, upon 

their own unilateral reactions: and in that respect the International Law 

Commission had to take the greatest care, in devising the conditions of lawful 

resort to such actions, to ensure that the factual inequalities among States 

do not unduly operate to the advantage of the strong and rich over the weak 

and needy. 

312. The third report began with a methodological chapter reviewing the terms 

as they were used in literature as well as in practice. Those terms included 

self-defence, sanctions, retortions, reprisals, countermeasures, reciprocity 

and suspension and termination of treaties. The operative part of the report 

then dealt with a more detailed account of conditions and limits within which 

an injured State may lawfully take countermeasures, the relationship of 

countermeasures under general international law with the so-called 

“self-contained” regimes, the identification of the injured State or States 

entitled to resort to measures and finally the substantive restrictions on 

counte.measures such as the prohibition of force, respect for human rights, 

inviolability of protected persons and relevance of juscogen-s and erga omnes 

obligati.ons. 

313. The Special Rapporteur noted that views varied as Lo whether lawful 

reprisals may only be taken if a wrongful act had in fa.ct been comnGt.ted. 

Some held the view that a wrongful act must in fact have been conunjttcd, while 



others felt that the bona fide belief that such an act had been committed 

would be sufficient . As far as this topic was concerned, he noted that the 

matter had already been settled by Part One which presupposes the existence of 

a prior unlawful act. As regards the purpose of those measures, he referred 

to the diverse views of scholars: those who viewed internationally wrongful 

acts primarily as “civil” torts were inclined to see the function of 

countermeasures as merely restitutive or compensatory; while those who viewed 

wrongful acts within a predominantly “penal” nat .,-e tended to assign to 

countermeasures a retributive function. In his X-ew, measures performed a 

dual function of a compensatory as well as a retributive nature, one or the 

other function prevailing according to the case. 

314. He noted also that the relevance of the aim actually pursued by an 

injured State in taking countermeasures varied according to the nature of 

the wrongful act, the scope of the injury and the attitude of the wrongdoer 

State. The regime of countermeasures should take account of the distinction 

between measures aimed at ensuring interim protection or at inducing 

acceptance of 1 dispute settlement procedure or a t. least securing a diplomatic 

dialogue, on the one hand, and those intending to force cessation of the 

wrongful act and to secure reparation, on the other hand. In the view of the 

Special Rapporteur, the measure in which the legal regime of countermeasures 

should be diversified according to functions or aims should further be studied 

in the light of State practice. He was inclined to support diversification, 

particularly with regard to the impact of prior claim to reparation, 

sommation, compliance with dispute settlement obligations and proportionality. 

315. The other question raised in the report was the extent to which lawful 

resort to reprisals should be preceded by intimations such as protest, demand 

of cessation and reparation, etc. The Special Rapporteur noted that views in 

literature differed. According to a minority view no demand of cessation or 

reparation would need to be addressed as a matter of law to the offending 

State before reprisals were resorted to. A different position was taken by 

the classical theory of State responsibility by which reparation and cessation 

wc:re seen as the principal tionsequences of an internationally wrongful a4.t 

wh3~le reprisal-; were seen essenlially, although not exclusively, a6 coercive 

rnr~~~~.c l-r! nhtwin r-ec~~til~ cbt- ronwv~~tior! IlrlrlPy f  I!iC t!?+?-y it wpc ?~.~ttJ~-~J to 



assume that acts of reprisals could not, as a rule, be labfully resorted to 

prior to an unsuccessful protest and demand for cessation and reparation. The 

Special Rapportellr noted that the essence of the latter position was also 

maintained by that part of the doctrine according to which the consequences of 

an internationally wrongful act were not merely restitutive, compensatory or 

repai-atory but retributive or punitive as well. Those authors also shared the 

view that whatever their function , reprisals could not lawfully be resorted to 

unless cessation/reparation had been demanded in vain. The Special Rapporteur 

noted, however, that exceptions were envisaged by authors. For example, some 

believed that an aggrieved State could lawfully resort to reprisals without 

any preliminaries in case of dolus O’A the part of the lawbreaking State. In 

the view of the Special Rapporteur the matter should be explored in greater 

depth in the light of State practice in order to see whether mere codification 

of existing trends would suffice or whether the Commission should proceed to 

some measure of progressive development in the area. 

316. Other issues were mentioned as relevant to determining the lawfulness 

of countermeasures, such as the more or less “bland” or “vigorous” nature of 

countermeasures, the protective aims pursued thereby, the degrees of urgency 

of the remedy, etc. Interrelated with the requirement of a prior demand of 

reparation, was the question of the impact of any existing obligations of the 

injured State with regard to dispute settlement procedures. The quest ion 

could be posed as follows: whether under Charter Article 2, paragraph 3 and 

the provisions of Article 33 no measures should be resorted to by an injured 

State before resorting to one or more of the means listed in the latter rule; 

whe;her there were any measures an injured State would or should be entitled 

to resort to, for example, interim measures or measures intended to induce the 

counterpart to comply with any settlement obligations without waiting for an 

unsuccessful attempt to use any means of settlement; - whether and under what 

conditions, in particular, the fact that a settlement or quasi-settlement 

procedure had attained a given stage of progress would restrict the facu& of 

resort to given measures. 

317. The very crucial problc:~~ of proportionality between the measures and 

the wrongful act was another issue on wlrich Lhe Special Happorteur f’oulld uo 



uniformity either in State practice or in doctrine. He was inclined to prefer 

stricter formulations of the requirement of proportionality than those 

emerging from some cases and from the draft article proposed in 1985. 

318. The Special Rapporteur explained that another difficult question was 

whether the regime of countermeasures should undergo any adaptations in 

respect of suspension and termination of treati.es. A number of issues should 

be studied in that context, such issues to be settled,.however, exclusively on 

the basis of the exigencies of the topic - namely of the regime of the 

consequences of internationally wrongful acts - and without confusing that 

regime with the rules of general international law on the law of treaties, 

including article 60 of the Vienna Convention. An inapplicable prodsion, for 

example, was that part of the said article 60 which envisaged suspension and 

termination for only material breaches of a treaty. The distinction between 

bilateral and multilateral treaties was also among the essential points to 

be examined. Additional problems arose in the presence of the so-called 

“self-contained” treaty regimes , such as the treaties establishing the 

European Community, human rights treaties, etc. He was inclined to believe 

that, as a matter of principle, the general regime of countermeasures should 

be applicable as a safeguard even in cases covered by one of the so-called 

“self-contained” treaty regimes. Much would depend in that respect upon the 

nature of the wrongful act, the effectiveness of the “self -contained” 

regime, etc. 

319. Another issue to be addressed was the identification of the injured State 

or States entitled to take countermeasures. The Special Rapporteur noted that 

although the matter had initially been raised in respect of article 19 on 

international crimes and of violations of obligations eraa omna (where one 

faced a multitude of injured States) it had soon been understood that the 

problem arose also with regard to delicts. Furthermore, the question arose 

not just with regard to countermeasures but also with regard to the 

substantive consequences, namely cessation, reparation, satisfaction and 

guarantees of non-repetition. He believed, however, that it would perhaps not 

be correct to envisage one or more general rules applicable to the special 

position of the so-called “non-direct.ly” or “less direct1.y” i.njured States 
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special position could not be determined in a wsd way. It could only be 

determined in concretg, in each particular case on the basis of the nature and 

circumstances of the case itself, on the one hand, and - on the other hand - 

of the application of the general rules governing title and conditions of 

claim to reparation and of lawfulness of countermeasures (proportionality, 

prior demand, prior experiment of dispute settlement procedures, etc.) 

Indeed, the uniqueness of the position of so-called “indirectly” injured 

States was probably only a matter of w with regard to both reparation 

and countermeasures. 

310. Other most important and difficult issues to be addressed in the context 

of countermeasures were the restrictions of the means injured Staie or States 

may lawfully use as countermeasures. The Special Rapporteur referred to them 

as “substantive limitations” or “restrictions” issues and treated them 

under the headings of: - prohibition of use of force; - respect for human 

rights; - inviolability of specially protected persons; - and compliance with 

peremptory rules and m omnes obligations. 

321. The Special Rapporteur found support, in the prevailing view in 

literature as well as in the authoritative pronouncements of international 

political and judicial bodies, for the condemnation of any forms of armed 

countermeasures. Together with the whole content of Article 2, paragraph 4 

of the Charter, that prohibition would have become, according to the said 

prevailing view, a part of general, unwritten international law. In his view, 

one should not close one’s eyes, however, to the persistence of practices and 

doctrines which would admit exceptions endangering the effectiveness of the 

prohibition. Views varied as to whether economic coercion was unlawful. 

According to many, economic coercion was not covered by Article 2, paragraph 4 

of the Charter and could therefore only be condemned as part of a distinct 

rule prohibiting intervention. The Special Rapporteur believed that in any 

case some extreme forms of economic measures might be covered by the 

prohibition of force. 

322. Respect for human ri.ghts was, according to t.hc Special Kapporteur, 

another sl~bstantive limitation c011 I:Oulltei-~~~Ciis(lt’es. This iucl.uded re.spect 

for iundamental 11umeui tarictn princi pY es in ~:ener~Y . Other substaut ivc 

restrictions of’ facu1.k to resort. to COulltel‘lil(!;lsUI‘CL; ~3s ~s~c~~tioucd by the 
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He referred to various views as to the reasons for excluding reprisals against 

diplomatic envoys as well as the views according to which distinctions should 

be made between the types of protection such envoys enjoyed, some of which 

could be restricted by way of reprisal. The last substantive limitation 

mentioned by the Special Rapporteur was represented by jus cogen& and 

~a omnes obligations. Reprisals could not violate peremptory norms; a 

proposition which was implied in article 30 (countermeasures in respect of an 

internationally wrongful act) of Part One. 



CHAPTER VIII 

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 

A*fi?EzEr . 
p ocedurebnd workina IWQQ& 

nunission and its documentation 

323. The Commission noted that in paragraph 4 of its resolution 45/41, the 

General Assembly had requested the International Law Commission: 

(a) To consider further its methods of work in all their aspects, 

bearing in mind that the staggering of the consideration of some topics might 

contribute, titer a, to a more effective consideration of its report in the 

Sixth Committee; 

(b) To pay special attention to indicating in its annual report, for 

each topic, those specific issues on which expressions of views by 

Governments, either in the Sixth Committee or in written form, would be of 

particular interest for the continuation of its work. 

324. The Commission decided that these requests should be taken up under 

item 9 of its agenda entitled "Programme, procedures and working methods of 

the Commission and its documentation". 

325. The Planning Group of the Enlarged Bureau was composed as indicated in 

paragraph 4 above. Members of the Commission not members of the Group were 

invited to attend and a number of them participated in the meetings. 

326. The Planning Group held six meetings between 25 June and 10 July 1991. 

It had before it the section of the topical summary of the discussion held in 

the Sixth Committee of the General Assembly during its forty-fifth session 

entitled "Programme, procedures and working methods of the Commission" 

(A/CN.4/L.456, paras. 471-500). It also had before it e number of proposals 

submitted by members of the Commission. 

327. The Enlarged Bureau considered the report of the Planning Group at 

its 2nd meeting on 5 July 1991. At its 2251st and 2252nd meetings, on 

19 July 1931, the Commission adopted the following paragraphs on the basis ol' 

recommendations of the Enlarged Rurear; resulting from the discussions in Llrc! 

Planning Group. 

Imug-term progran?me of work 

328. P~~rsuant to paragraph S44 of the rq~or‘t of tlw Conuuissj on on tlrr: work of 

i tr; forty-secured sessjcn~ 9 1 Ircl wor1c; 11g Groll]’ c~sl.;rl,l i SlWd a c t IN! 
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work 3&3/ concluded !zho examinat.ion of questions within its mandate and 

submitted its report to the Planning Group. m/ 

329. The Planning Group and later the Commission took note of the report and 

of the recommendations which it contained. 

330. Cn the basis of the report, the Commission drew up the following list of 

topics from which it intends to select topics for inclusion in its long-term 

programme of work: 

(a) the law of confined international ground waters 

(b) extraterritorial application of national legislatitin 

(c) the law concerning international migrations 

(d) extradition and judicial assistance 

(e) the legal effects of resolutions of the United Nations 

(f) international legal regulations of foreign indebtedness 

(g) the legal conditions of capital investment and agreements pertaining 

thereto 

(h) institutional arrangements concerning trade in commodities 

(i) legal aspects of the protection of the environment of areas not 

subject to national jurisdiction (global commons) 

(j) rights of national minorities 

(k) international commissions of inquiry (fact-finding) 

(1) the legal aspects of disarmament. 

b~f.t_lIflB. Committee 

331. Further to the request contained in paragraph 11 of General Assembly 

resolution 45/41, the Cor&ssion wishes to indicate that, in accordance with 

the decision it took during its forty-second session, 3851 it organized the 

work of its forty-third session so as to allow for two weeks of concentrated 

work in the Drafting Committee :It the beginning of the session in order to 

reach t.he goals which it had set for itself for the current quinquennium. 



332. During those two weeks, from 30 April to 10 May, the Drafting Committee 

held 13 meetings. Due to concentrated effort, the Committee was able during 

those meetings to complete its second reading of the topic “Jurisdictional 

immunities of States and their property”. It devoted also three of those 

meetings to formulation of new articles on the topic “Draft code of crimes 

against the peace and security of mankind”. 

333. All the members of the Commission present in Ceneva during the first 

two weeks of May took part in the meetings of the Drafting Committee. 

Other questions discussed in the Plan- Croup 

334. The Commission suggests that advantage be taken, whenever it is felt 

necessary, of the possibilities offered by article 16 (d) of the Statute. 3&1/ 

335. The Commission considers that, as envisaged in article 16 (e) of its 

Statute, it should endeavour to coordinate its work with other United Nations 

institutions, regional organizations and scientific centres involved with 

subjects on its current programme of work. Such coordination can take several 

forms, including exchange of documentation on relevant subjects, solicitation 

of comments from such United Nations institutions on matters within their 

competence and, when necessary and within the limits of the budget, mutual 

representation in ongoing deliberations on related topics. 

336. The Commission is of the view that in order to facilitate the 

consideration of its report and the codification and progressive detzlopment 

of international law, it should devote time during the first year of the next 

term of office of its members to the consideration of the preparation of its 

report. 

3g6/ Reading as follows: 

“When the General. Af;semhly refers to the CommJssi~~n a proposal for 
the progressive development of international law, the Commission shall 
fol.low i.n general a procedure on the following lines : 

.  ‘ 



337. The Commission took note with interest of the information provided by the 

Legal Counsel, in his statement of 25 June 1991, on the efforts being made to 

computerize the United Nations Treaty Series. The computerized data base 

which is being developed will no doubt be very helpful to the Commission in 

the discharge of its task. 

Duration of the nexl. sessioa 

338. The Commission wishes to reiterate its view that the requirements of the 

work for the progressive development of international law and its codification 

and the magnitude and complexity of the subjects on its agenda make it 

desirable that the usual duration of the session be maintained. The 

Commission also wishes to emphasize that it made full use of the time and 

services made available to it during its current session. 

Other matters 

339. The Commission considered the issues raised in paragraph 546 of the 

report on the work of its forty-second session on the possibility of splitting 

the session of the Commission in two parts. However, since this proposal had 

not been considered in detail in the Planning Group, it was agreed that, 

during the next session of the Commission, the issue would be discussed and, 

if necessary, a study would be requested from the Secretariat on the 

administrative and financial implications of the matter. 

B. Cooneration with other bodies 

343. The Commission was represented at the April 1991 session of the 

Asian-African Legal Consultative Committee, in Cairo, by Mr. Jiuyong Shi as 

Chairman of the Commission, who attended the session as observer fo?: the 

Commission and addressed the Committee on behalf of the Commission. The 

Asian-African Legal Consultative Committee was represented at the present 

session of the Commission by the Secretary-General of the Committee, 

Mr. Frank Njenga. Mr. Njenga addressed the Commission at its 2233rd meeting 

on 2 July 1991 and his statement is recorded in the summary record of that 

meeting. 

341. The Commission W:IS represented at the 1990 session of the Inter-Americ;!n 

Juridi.cal Committee, in Rio de Jauei 1.0, by Mr. Carlos Calero-Rodrigues who 

attended the session al; ObserveJ- OJJ beha1.f of tl:e CoJrurlicc;ioll. 

342. ‘J:hc! comnJissiorJ was W[Jr-W,!ltkti at t.lie Xr,vezber ?39!! cescicr. cf the 
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Committee on behalf of the Commission. The European Committee on Legs1 

Co-operation was represented at the present session of the Commission 

by Ms. Margaret Killerby. Ms. Killerby addressed the Commission at its 

2237th meeting on 9 July 1991 and he& statement is recorded in the summary 

record of that meeting. 

C. Other coope ation activites elated to the 
wori of the Commissiin 

343. A group of members of the Commission as well as other scholars in 

international law participated in a Seminar on the draft Code of crimes 

against the peace'and security of mankind and the establishment of an 

international criminal jurisdjction. The Seminar was arranged on 18 to 

20 May 1991 in Talloires (France) by the Foundation for the Establishment-f 

an International Criminal Court and International Criminal Law Commission. 

344. Some members of the Commission as well as other legal experts on 

disarmament participated in the meetings of the Committee on Arms Control and 

Disarmament Law of the International Law Association held in Geneva on 7 and 

8 July 1991. 

D. Date and Place of the-forty-fourth session 

345. The Commission agreed that its next session, to be held at the 

United Nations Office at Geneva , should begin on 4 May 1992 and conclude 

on 24 July 1992. 

E. mresentatj.on at the fortv-sixth session of the General Assembly 

346. The Commission decided that it should be represented at the forty-sixth 

session of the General Assembly by its Chairman, Mr. Abdul G. Koroma. m/ 

F. International Law Seminar 

347. Pursuant to General Assembly resolution 45/41, the United Nations Office 

at Geneva organized, during the current session of the Commission, the 

twenty-seventh session of the International Law Seminar which, following a 

decision adopted by the Commission at its forty-second session, has been 

TJ87/ At its 2252nd meeting 011 19 July 1991., the Cowmission requested 
Mr. Julio Barboza, Special Rapportcur for int.crnat.ional 1 iabi 1 i ty for 
injurious consequences ari.si.ng out of acts not. prohi.bj 1.4 by jut et-11at.iona1 
law, to attend the forty-sixth session of the Gelrem Assembly tiuring the 
discussion of his topi.,. 



dedicated to the memory of Paul Reuter and entitled "Paul Reuter Session". 

The Seminar is intended for post-graduate students of international law and 

young professors or government officials dealing with questions of 

international law in the course of their work. 

348. A Selection Committee under the chairmanship of Professor Christian 

Dominic6 (The Graduate Institute, Geneva) met on 14 March 1991 and, after 

having considered some 80 application6 for participation in the Seminar, 

selected 24 candidate6 of different nationalities mostly from developing 

countries. Twenty of the selected candidates, as well a6 five UNITAR 

fellowship holders, were able to participate in this session of the 

Seminar. X@/ 

349. The session of the Seminar wa6 held at the Palais des Nation6 

from 3 to 21 June 1991 under the direction of Ms. Meike Noll-Wagenfeld, 

United Nation6 Office at Geneva. It wa6 opened, in the absence of the 

Commission's Chairman, by its First Vice-Chairman, Mr. John Alan Beesley. 

During the three week6 of the session, the participant6 in the Seminar 

attended the meetings of the International Law Commission and lecture6 

Fpncifically organized for them. 

350. Several lecture6 were dedicated, during the Paul Reuter Session, to the 

memory of that great jurist and former member of the Commission, attempting to 

reflect hi6 manifold activities in the field of international law. The 

following lectures were given in that respect by members of the Commission: 

3&!/ The list of participant6 in the twenty-seventh session of the 
International Law Seminar is a6 follows: Mr. Farouk Al-Attar (Syrian Arab 
Republic) (UNITAR fellowship holder); Mr. Mohamed Bentaja (Morocco); 
Mr. Banuera Berina (Kiribati); Ms. Claire Bury (United Kingdom); 
Ms. Miryam Bust06 Sanchez (Colombia); Mr. Miguel Celi Vegas (Peru); 
Ms. Esther Chibanda (Zimbabwe) (UNITAR fellowship holder); 
Ms. Vesna Crnic-Grotic (Yugoslavia); Mr. Thana Duangratana (Thailand); 
Mr. John Ejoku Opolot (Uganda); Ms. Celia Feria (Philippines); 
Ms. Carmen Gonzalez Pedrouzo (Uruguay) (UNITAR fellowship holder); 
Ms. Birgit Kofler (Austria); Mr. Malila Mumba (Zambia); 
Ms. Phoebe Okowa-Bennun (Kenya); Mr. Jorge Rocha Aramburo (Bolivia); 
Mr. George Sarpong (Ghana); Ms. Sumitra Sripada (India); Mr. Kari Takatnaa 
(Finland); Mr. FeleLi Teo (Tuvalu); Mr. Jo& Thompson (Costa Kica); 
Mr. Paul Tiendrebeopo (Burkina Faso); Mr. Ptttttsagiin Tsagaan (Mongolian 
People's Republic) (UNITAR fellowship holder); Ms. Mary-Lois Vilakazi 
(SWG~ li4) (UNJTAR Fe1 lowship Itolder); Mr. Marc Weller (Cermatty). 



-. 

Mr. Awn Al-Khasawneh: "The Vienna Convention on the Law of Treaties between 

States and International Organisations or between International 

Organisations"; Mr. Alain Pellet: "Morality and Law in International 

Relations (Paul Reuter, a 'Moral' Approach to International Law)"; 

Mr. Emmanuel Roucounas: "Juridical Relations between International 

Organisations, their Member States and Third Parties in the Work of 

Paul Reuter"; Mr. Christian Tomuschat: "The Contribution of Paul Reuter to 

the Creation of the European Community of Steel and Coal - The First Step 

towards European .Integration". One lecture was given by 

Professor Jean-Pierre Queneudec , member of the International Narcotics Control 

Board, on: "The Contribution of Paul Reuter to the Work of the International 

Narcotics Control Board". 

351. Several lectures were also given by members of the Commission on other 

topics, namely: Mr. Andreas Jacovides: "The Role of International Law in 

Contemporary Diplomacy"; Mr. Ahmed Mahiou: "Presentation of the 

International Law Commission and its Work"; Mr. Stephen McCaffrey: "The Law 

of the Non-Navigational Uses of International Watercourses"; 

Mr. Luis Solari Tudela: "Draft Code of Crimes against the Peace and Security 

of Mankind"; Mr. Doudou Thiam: "Problems cf the Creation of an International 

Penal Jurisdiction". 

352 . In addition, lectures were given by staff of the United Nations Centre 

for Human Rights and of the Legal Division of the International Committee of 

the Red Cross, as follows: Mr. Gudmundur Alfredsson: "The Human Rights 

Programme of the United Nations" an" Ms. Louise Doswald-Beck: "International 

Humanitarian Law and Public International Law". 

353. As it has become a tradition for the Seminar , the participants enjoyed 

the hospitality of the Republic and Canton of Geneva. On that occasion they 

were addressed by Mr. E. Bollinger, Chief of Infojinlation of the Canton, and 

Mr. J.-J. Rose, Chief, Legislation and Official Publications Service, who gave 

a talk on the political and constitutional system OF Switzerland. 

354. At the cud of the session of the Senjinar, MI . Abdul G. Koroma, Chairman 

of the International Law Comnlissiou, aud Mr. Liviu Bota, representing the 

Di.rect.or General of the Uui.ted Nations Ol’fi.ce at Geneva, addressed the 

paliicipauis- 111 ihe coux’se oi ihis brief ceremon;1, each of the part j cj pa111 s 

was pr-csel,t.ed with a certii jcate al.trst:iug to t1i.s C)J- her 1 .I-t.icjpat:icxt 311 the 

tworrl.y. sevc~~~t.11 rct;s;ion of t Iic> F;c:wi II;~I‘. 



355. The Seminar is funded by voluntary contributions from Member States and 

through national fellowships awarded by Governments to their own nationals. 

The Commission noted with particular appreciation that the Governments of 

Austria, Denmark, Finland, Germany, Ireland, Morocco, Sweden, Switzerland and 

the United Kingdom had made fellowships available in particular to 

participants from developing countries through voluntary contributions to the 

appropriate United Nations assistance programme. With the award of these 

fellowships it was possible to achieve adequate geographical distribution of 

participants and to bring from distant countries deserving candidates who 

would otherwise have been prevented from participating in the session. This 

year, full fellowships (travel and subsistence allowance) were awarded 

to 13 participants and partial fellowship (subsistence only) could be 

given to one participant. Thus of the 596 participants, representing 

146 nationalities, who have taken part in the Seminar since its inception 

in 1964, fellowships have been awarded to 308. 

356. The Commission stresses the importance it attaches to the sessions of the 

Seminar, which enables young lawyers , especially those from developing 

countries, to familiarize themselves with the work of the Commission and the 

activities of the many international organisations which have their 

headquarters in Geneva. The Commission notes with satisfaction that in 1991 

all candidates who had applied for financial assistance could be awarded 

fellowships. As all the available funds are thus almost exhausted, the 

Commission recommends that the General Assembly should again appeal to States 

which can do so to make the voluntary contributions that are needed for the 

holding of the Seminar in 1992 with as broad a participation as possible. 

357. The Commission noted with satisfaction that in 1991 full interpretation 

services had been made availa? be to the Seminar and it expressed the hope that 

every effort would be made to continue to provide the Seminar at future 

sessions with the same level of services and facilities despite existing 

fi.nancial constraints. 

G. Gilbert0 Amado.Plemori& Lecture 

3!)8. With a view to honouring the memory of Gilbert0 Amado, the illustrious 

I!r~:~zilian jurist and former member of the International Law Commission, it was 

dc:cided in 1971 that a memorial should take the form of a lecture to whjch the 



members of the Commission, the participants in the session of the 

International Law Seminar and other experts in international law would be 

invited. 

359. The Gilbert0 Amado Memorial Lectures have been made possible through 

generous contributions from the Government of Brazil. Early in its present 

session, the Commission established an informal consultative committee, 

composed of Mr. Carlos Calero-Rodrigues, Chairman, Mr. Francis M. Hayes, 

Mr. Andreas Jacovides, Mr. Abdul G. Koroma and Mr. Alexander Yankov, to advise 

on necessary arrangements for the holding of a Gilbert0 Amado Memorial Lecture 

in 1991. The eleventh Gilbert0 Amado Memorial Lecture was preceded by a 

Gilbert0 Amado dinner which took place during the twenty-seventh session of 

the International Law Seminar, on 6 June 1991. The lecture, which was 

delivered on 2 July 1991 by Mr. Francisco Rezek, Minister of External 

Relations of Brazil, was on "International Law, Diplomacy and the 

United Nations at the End of the Twentieth Century". The Commission hopes 

that, as previously, the text of the lecture will be printed in English and 

French and thus made available to the largest possible number of specialists 

in the field of international law. 

360. The Commission expressed its gratitude to the Government of Brazil for 

its generous contribution which enabled the Gilbert0 Amado Memorial Lecture to 

be held in 1991. The Commission requested its Chairman to convey its 

gratitude to the Government of Brazil. 



ANNEX 

REPORT OF THE WORKING GROUP ON LONG-TERM PROGRAMME 
OF WORK TO THE PLANNING GROUP 

1. Pursuant to paragraph 544 of the Commission's report to the forty-fifth 

session of the General Assembly, the Working Group on Long-Term Programme of 

Work met on 12, 19, 20, and 27 June as well as 4 July 1991 in order to 

consider questions within its mandate. 

2. At the conclusion of its deliberations, the Working Group decided to 

recommend to the Planning Group the inclusion of the attached paragraphs in 

the Commission's report to the General Assembly of its preseut session. 

"1 . Pursuant to paragraph 544 of the Commission's report to the 

forty-fifth session of the General Assembly, the Working Group on 

Long-Term Programme of Work a/ held further meetings with a view to 

formulating appropriate recommendations on the questions within its 

mandate (dot. A/45/10, note 325, para. 9). 

2. In the course of its deliberations, the Working Group bore 

particularly in mind: (a) article 18 of the statute of the International 

Law Commission; (b) preambular paragraphs 4 and 5 and operative 

paragraph 4 of General Assembly resolution 45/41 of 28 November 1990 on 

the report of the International Law Commission on the work of its 

forty-second session; (c) operative paragraph 4 of General Assembly 

resolution 45/40 of 28 November 1990 on the United Nations Decade of 

International Law as well as paragraphs I (2 and 3), III (1) and V (3) of 

its Annex on the Programme for the activities to be commenced during the 

first term (194%1992) of the United Nations Decade of International Law; 

(d) the Working Group progress report included in the report of the 

International Law Commission to the forty-fifth session of the 

General Assembly (dot. A/45/10, footnote 325); (e) the views expressed by 

members of the Sixth Committee on that progress report as reflected in 

the topical summary prepared by the Secretariat (A/CN.4/L.456, paras. 481 

to 487); (f) the views expressed by Member States and international 

al The Working Group was composed as follows: Mr. Diaz-Gon&J.cz 
I ,.. 



organisations on the 'United Nations Decade of International Law’ and in 

particular on 'the encouragement of the progressive development of 

international law and its codification' , as reflected in the report of 

the Secretary-General (A/45/430)." 

3. The Working Group reviewed the significant role that the International 

Law Commission had played in the course of the past 45 years in the 

codification and progressive development of international law and in 

transforming the classical rules of customary international law into an order 

of highly systematised norms. The Group concluded that, notwithstanding the 

substantive headway already achieved in this field, the complexity and variety 

of the international reality as well as its constant evolution and progress 

continued to pose challenges which required an international legal response. 

4. In this connection, the Working Group was of the view that the 

International Law Commission, as the main organ created by the 

General Assembly for the codification and progressive development of 

international law under article 13 (1) (a) of the United Nations Charter, was 

particularly suited to meet that challenge and thus to make also a substantive 

contribution to the objectives of the United Nations Decade of International 

Law. 

5. The Working Group considered that there were several ways in which this 

contribution by the Commissiou to the Decade could be achieved. The first one 

was finalisation of the work on the topics presently on its agenda. In this 

connection, and with particular reference to the topic "Draft code of crimes 

against the peace and security of mankind", the Working Group considered that 

a particularly appropriate contribution to tbe basic purposes of the Decade 

and the strengthening of the rule of law in international relations would be 

the preparation by the Commission of a draft statute for an international 

criminal court , if the General Assembly so decided. 

6. Furthermore, the attainment of the goals mentioned in the paragraph above 

woul~i necessarily lead to a gradual reduction of topics on the Commission’s 

agenda, and to the need to identify new topics for inclusion in the 

Commission's programme of work f.or coming years. The Working Group fc1.t that, 

in making its proposals on uew topics to the General Assembly, the Commission 

should bear particularly iu mind the obiec:tives of the Decade ant1 t11e 

conveni.ence of emuring l.hc rnaxj~nm cf f wl ivwless in Lhe Contwj .st;i on ‘L: 

c:ctiil.rjbutioii to j 1.. 



7. In this connection, the Working Group was of the view that the new topics 

envisaged should respond to the most pressing needs of the international 

community and that most of them had to be of a predominantly practical rather 

than t.heoretical nature. Most of them should also be susceptible to 

completion in a few years time, possibly within the Commission’s next term, or 

during the remainder of the Decade, without prejudice to a very reduced number 

of other very relevant topics which might entail a longer process for its 

codification and progressive development. 

9. In view of the considerations set out in the preceding paragraphs, the 

Working Group proposed that the Commission should recommend to the 

General Assembly the inclusion in the Commission’s long-term programme of work 

of the topics listed below. The topics have been grouped under five headings 

but no specific priority has been intended by the order in which these 

headings, or the topics under each heading, are presented. 

LTST OF TOPICS 

International economic law 

International legal regulation of foreign indebtedness 

The legal conditions of capital investment and agreements pertaining 

thereto 

Lega_l.a~~~~%of-Lk prote~ti~n_of__tbe--en~~_r~~-~en_t 

Legal aspects of the protection of the environment of areas not subject 

to a national jurisdiction (global commons) 

The law of confined international groundwaters 

The leg&&f-fects of resolutions-ufthe United__N&&ns 

Extraterritorial apd&z3!An of national. legiislsrtion 

Vt-her kd .mxtters 

The law concerning international migrations 

- Rights of national minorities 

Extradition and judicial assistance 

Internati.onal (.onunissions of inqlliry (1 act-finding) 




