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YEAR 1948

1988

26 April

General List
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26 April 1988

APPLICABILITY OF THE OBLIGATION TO ARBITRATE
UNDER SECTION 21 oF THE UNITED NATIONS HEADQUARTERS
AGREEMENT OF 26 JUNE 1947

_ Headquarters Aqgreement between the United Nations and the
United States = Dispute settlement clsuse « Existence Of a dispute =

Alleard breach of treaty - 8ignificance of behaviour or decision ot party
to justify its conduct under

in_absence Of any argument by that part

mﬁﬁﬂﬂ@uﬁ%ﬁ?ﬁiﬁ&m

g |%ute = Whether dispute_concerng “the interpretation or ggpﬁlgatlon”
the Agreement = Whether dispute one “not set tlrd by negotiation_oOr

other agreed Mmode of set tlement "~ Principle that international law

prevall'g over national law.

ADVISORY OPINION

Presentt President RUDA;} Vice-Preoldent MBAYE; ud%es
NAGENDRA SINGH, EL WEBEL Robert JENNINGS
BEDJAOUI, NI, EVENSEN, TARAS&)V GUILLAUME. SHAHABUDDEEN |
Registrar VALENCIA-OSPINA.

Concerning the applicability of the obligation to arbitrate under
section 21 of the United Nations Headquarters Agreement of 26 June 1947,

The COURT,
coupoeed as above,
after deliberation,

gives the following Advieory Upinigas

1. The question upon which the advisory opinion of the Court hae been
asked was contained in resolution 42/229 B of the United Nations
General Assembly, adopted on 2 March 1988. On the same day, the text of
that resolution in English and French was gransmitted to the Court, by
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facsimile, by the tnited Nations Legal Counsel. By 4 iettec dated

2 Match 1988, addressed by the Secretary-General of iha Lnited Nations to the
President of the Court (received by facsimile on 4 March 1988, and received by
poet and filed in the Weglstry on 7 March 1988) the Secracary-General forsally
compunicated to the Court the decision of the General Asseambly to submit to
the Court for advisory opinion the question aet out iu Lhat resolution. The
resolution, certified true copies of the English and French texts of which

were enclosed with the letter and inzluded in the facsimile transmission, was
in the following terms:

“The General Assembly |,

Recalling its resolution 42/210 B of 17 December 1987 and
bearing In mind its resolution 42/22% A above,

Having considered the reports of the Secretary-General of 10
and 25 February 1988 [4/42/915 and Add.1]},

Affirming the positiom of the Secretary-General that a dispute
exists between the United Nations and the host country concerning
the interpretation or application of the Agreemenl between the
United Natioms and the United States of America regardiag the
Headquarters of the United Nations, dated 26 June 1947 [see

resolution 169 (I1)], and noting his conclusions that attempts at
amicable set tlement were deadlocked and that he had invoked the

arbitration procedure provided for la section 21 of the Agreement by

nominating an arbitrator aad requesting the host country to nominate
its own arbitrator,

Bearing ia mind the constraints af time that require the

immediate implementation of the dispute settlement procedure in
accordance with section 21 ¢f the Agreement,

Noting from the report of the Secretary-General of
10 February 1988 [A/42/215] that the United States of America was
not in a position and was Not willing tO 2nter formally ifuatc the
dispute settlement procedure under section 21 of the Headyuarters
Agreement and that the United States was scill evaluating the
situation,

faking intn account the previsions of the Statute of the

Internat Jonal Court of Just ice, in particuiar Articles 41 and 68
thereof,

BPecides,in accordance with Article 96 =f the Charter of the
United Natioms, to rcguest the loternational Court of Justice, in
pursuance of Article 65 of the Statwie ah rhe Court, for an advisory

opinion ON the fol lowing question, raking into account the time
const ralat

la the lixht of facts reflected in Lhe reporta of the
Secretery-General [A/42/915 and Add.)], is the United Statzs of
America, as = party to Lie aAgreement between the United Nations
aiid the United btates of Awerica tregarding the Headquarters of
the Juited Nations (see resoijucioca 169 (il)], under an
abligacion Lo enter inio arbitration in accordance wilh
secrion Z1 of tle Agrzemont?’”

f ena
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A copy of resolution 42/229 A, referrad to in the above rewolution, was also
enclosed with the Secretary-General’8 letter.

2. Tha notice of the request for an advisory opinien prescribed by
Article 66, paragraph 1, of the Statute of the Court, waa given on 3 March

1988 by telegram from the Registrar to all 5tates entitled to appear before
the Court.

3. By an Order dated 9 March 1988 the Court. found that an early answer to
the requeat for advisory opinion would be desirsble, as contemplated by
Article 103 of the Rules of Court. By that Order the Court decided that the
United Nations and the United State8 of America were roneidered likely to be
able to furpish information on the question, in accordance with Article 66,
paragrapl 2, of the Statute, and figed 25 March 1988 as the time-limit within
which the Court would ba prepared to receive written statement8 {rom them on
the question; and that any other State purty to the Statute which daaired to
do so might submii to the Court a written ctatament on the question not later
than 25 March 1988. Written otatemeats were submirted, witlin the tips-limit
so fixed, by the Secretary-Gemeral of the United Nations, by the United States
of America, and by the German Democratic Republic and by the Syrian Arab
Republic.

4. By the same Order the Court decided further to hold hearings, opening
on 11 April 1988, at which oral comments on written stateuents night be
submitted to the Court by the United Nations, the Unjted State8 and 8uch other
State8 as should have presented written statements.

5. The Secretary-General of the United Nations trarsmitted to the Court,
pureuant to Article 65, paragraph 2, of ihe Statute, a dossler of document8
likely to throw 1light upon the question; these documentr were received in the
Registry in instalment8 between 1] and 29 March 1988.

6. At a public gitting held on 11 April 1988, an csal statement was made
to tha Court by Mr. Carl-Auguast Fleischhauer , the United Nation8 Legal
Counael, on behalf of the Secretary-General. None of the States having
presented written ntatementa expressed a desire to be he-rd. Certain members
of the Court put questions to Mr. Fleischhauer, which were answered at a
further public sitting held on 12 April. 1988.

fonn
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7. The queetion upon whleh the opinion of the Court has been
requested 18 whether the Unltod States of America (hereafter referred to
as “ths United States"), ac a party to the United Nationa Headquarters
Agreement, le under an obligation to enter Into arbicratlion. Tie
Headquartera Agreement of 26 June 1947 came into foice im accordance with
ite terms on 21 November 1947 by exchange »f letters betweoa the
Secretary-General and the United States Pexmanent Representative. The
Agreement was registered the same day with the United Nations
Secretariat, im accordance with Article 102 of the Charter. In
vection 21, paragraph (a), it provides as follows:

“Any dispute bctweon the United Nations and the
United 8tates concerning the interpretation or epplicetion of
this agreement or of any supplemental agreement, which ig not
ecttled by negotiation or other agreed mode of gettlement ,
shall be reforred for £inal decision to a tribunal of three
arbitrators, one to be named by the Secretary-General, one to
be named by the Secretary of State of the United States, and
the third to be chosen gy the two, or, If they ehould fall to
agree upon a t hird , then by the Preeldent of the Internet ional
Court of Just ice."

There {g no question but that the Headquarters Agreement is a treaty in
force blading the parties thereto. What the Court has therefore to
determine, in order to answer the queetion put to it, is whether there
exists a dispute between the United Nationus and thd United Statea of the
kind contemplated by eectlon 21 of the Agreement. For this purpose the
Court will first eet out the sequence of eventa, preceding the adoption
of resolution8 42/229 A end 421229 B, which led first the
Secretary-General and subgequently the General Assembly of the

United Nations to conclude that such a dispute existed.

8. The events in queetion centred round the Permanent Obeerver
Mission of the Palestine Liberation Organleation (referred to hereafter
a8 "the PLO") to the Unltod Nations In New York. The PLO has enjoyud in
relation to rho Unlred Nations tha status of an obsarver since 1974; by
teneral Ansembly resolution 3237 (XXIX) of 22 November 1974, the
Organizgation was invited to “participate in the sessions and the work of
the General Assembly in the capacity of observer”. Following this
invitation, tha PLO established an Obsexver Mission in 1974, and
malataing an of fice, Oat it led of firs of the PLO Observer Misslon, at
115 East 65th Street, in New York City, outside tha United Notions
Headquarters District. Hecognieed cbeervers are listed as ouch {in
off 4elal United Nat ions publicat tons:  the PLO appears in such
publicatioar iN a category Of “orgavizaiions which have received a
standing invitation from the General Assewbly to participate in the
seseions and the work »f the Ganeral Assembly as observers".

9, In day 1987 a BLL1 €($.1203) wae {ntreduced into the Senate of the
United States, the purpose of which was stated in its title to be “to
make unlawful the estublishwenut or maintenance within the United States
of an office of the Palestine Liberation Organization™. Sect ton 3 of the
Bill provided thnt

/1n
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"It shall be unl awf ul , if the purpose be to further the
Interests of the Palestine Liberstion Organization or any of
ItS constituent groups, any suce.:ssor to amy of those, or any
agents thereof , on Or after the - ifective date of this Act =

(1) to receive aaything of value except informational
material from the PLO or any of its constituent groups, any
successor thereto, or any ageats thereof;

(2) to expend funde from the PLO or amy of its constituent
gr oups, any successor thereto, or any ageats thereof; or

(3) not withstanding any provision of the law to the
contrary, to establish or maintain an office, headquarters,
premises, or other facilities or establishments within the
Jurisdiction of the United States gt the behest or direction
of, or with funds provided by the Palestine Liberation
Organigzation or any of its constituent groups, any guccessor to
any of those, or any agents thereof.”

10. The text of this Bill was repeated im the form of an amendment,
presented in the United States Semate in the autumn of 1987, to the
"Foreign Relations Authorization Act, Fiscal years 1988 amd 1989”. From
the terms of this amendment it appeared that the United Statee Government
would, if the Bill were passed into law, seek to close the office of the
PLO Observer Mission. The Secretary-General therefore explained his
point of view to that Govermment, by a letter to the United States
Permanent Representative dated 13 October 1987. In that letter he
emphasized that the legislation contemplated "rung counter to cbligations
arising from the Headquarters Agreemeat”. Onm 14 October 1987 the PLO
Observer brought the matter to the attention of the United Nations
Committee on Relations with the Host Country.

11. On 22 getober 1987, the view of the Secretary-General was summed
up ia the following statement made by the Spokesman for the
Secretary~General (subsequently endorsed by the General Assembly in
resolution 42/210 B) :

“The members of the PLO Observer Migsion are, by ‘virtue of
resolution 3237 (XXIX), invitees tO the United Nations. As

such, they are covered by sections 11, 12 and 13 of the
Headquarters Agreement of 26 June 1947.. There is therefore a
treaty obligation on the host country te permit PLO personnel
to enter and remain in the United States to carry out their
official functions at United Nations Headquarters.”

In this respect, it may be noted that section 11 of the Headquarters
Agreement provides that

/.t!
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“The federal, state or local aut horit ies of th.

United States shall not impose a..y inpediments tO tranaic to or

from the headquarters district of: (1) represeatatives of

Member8 . . . or the families Of guch representatives . ...

. . . {8) other persona invited to the headquarters district by the

United Nation8 .4+ on official business . ,,"
Sectiopr 12 provideS that “The provisions of Section 11 shall be
applicable irrespective vf the relations existing between the Governments
of the perdons referred to in that section and the Goverament of the
United States™. Section 13 provides (inter alis) thac “Laws and
regulations in force in the United States regarding the entry of aliens
shall not be applied in suech manner as to interfere with the privileges
referred to in Section 11",

12. when the report of the Committee on Relations with the Hoot
Country was placed before the Sixth Committee Of the General Assembly on
25 November 1987, the Representative of the Uujted States noted:

“that the United States Secretary of State had stated that the
closing of that mission would constitute a violation of

United States obligation under the Headquartera Agreement, and
that the United States Government was strongly opposed to 4t;
moreover the United States representative to the United Nations
had given the Secretary-General the same aggurances”
(A/C.6/62/5R.58).

whep the draft resolution which subsequently became General Assembly
resolutiou 42/210 B was put to the vote in the Sixth Committee on

11 becember 1987, the United States delegation did not participate in the
voting because in its opinion:

“it was unnecessary and inappropriate since it addressad a matter
#till under consideration within the United $States Government".

The position taken by the United States Secretary of State, namdy:

"that the United States wae under an obligation to perwmit PLO
Ubserver Mlssion personned to enter and remain in the

United States to carry out ther official functions at
United Nations lleadquarters"”

was cited by another delegate and confirmed by the Representative of the
United States, who referred to It as “well. known” (A/C.6/42/SR.62).

13, The provisions of the amendment referred to above become
incorporated fato the United States “Foreign Reletlons Aut horization Act,
Flecal Years 1988 and 1989" ap Title X, the “Anti-Terrorism Act of
1987°. At the begiuning of lecewber 387 the Act had not yet been
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adopted by the United Stat-es Congress. In aaticipation of such adoption
the Secretary-General addressed a letter, darted 7 December 1987, to the
Permanent Representative of the United $tates, Ambassador Qernou Walters,

in which he reiterated to the Permanent Representative the view

previougly expressed by the United Nat:ons that the members of the PLO

Observer Mission are, by virtue of Geparal Assembly resolution 3237

{XX1X), inviteea to the United Nations and that the United States is
under an obligation to permit PLO personnel to enter and remain in the
United States to carry out their official functions at the United Nations

under the Headquarters Agreement, Consequently, it was said, the
United States was under a legal obligation t9 maintain the current

arrangements for the PLO Obsgerver Misslon, which had by then been in
effect for some 13 years. The Secretary-General sought assurances that,

in the event that the proposed legislation became law, the preaent

arrangements for the PLO Observer Miggion would not be curtailed or

otherwise affected.

14. In a subsequent letter , dated 21 December 1987, after the

adoption en 15/16 December of the Act by the United States Congress, the
Secretary-General informed the permanent Representative of the adoption

on 17 December 1987 of resolution 42/210 5 by the Gemeral Assembly.

that resolution the Assembly

By

“Having been apprised -of the aetion being consider& in the

host country, the United States of America, which might impede

the maintenance of the facilities of the Permanent Observer
Mission of the Palestine Liperation Organization to the
Ucited Nations in New York, which enables it to discharge its
official funertions,

1. Reiterates, that the Permanent Observer Mission of the
Palestine Liberation Organization to the United Nations ia

New York is covered by the provisions of the Agreement between

the Hnited Nation8 and the United States of Ameriza regarding the

Headquarters of the United Nations and should be enabled to
establish and meintair premises and adequate functional
facilities, and that the personnel of the Missjon should be

enabled to enter and remain in the United Staten ta carry out
their official functions;

2. Regquests the host co-untry to abide by its treaty
obligations under the Headquarters Agreement and in this

connection to refrain from taking any action that would prevent

she discharge of the official functions of the Permanent Observer

Mission of the Palestine Liberation Orgsmization to the
United Nations;

"
LR
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15. On 22 Derembay 1987 the Foreign Relatlons Authorigzation Act,
Flaecal Years 1988 and 1989, was signed lnto law by the President of the
United States. Title X thereof, the Anti-Terrorism Act of 1907 was,
according to its terms, to take effect 90 daye after that dastes O
5 January 1988 the Acting Permanent Repregsentatrive of the United States
ro the United Nations, Ambassador Herbert Okun, in & reply to the
Jecretary=-General's letters of 7 and 21 December 1987, informed the
Secretary-General of this. The letter went on to eay that

“Because the provisions concerning the PLO Observer Mission
may infringe on the President's constitutivnal authority and, i€
implemented, would be contrary to our inrternational legal
obligations under the United Nations Headquarters Agreement, the
Administrati~. intends, during the ninety-day period before this
provision is to take effert, tO engaje in consultations with the
Congrese la an effort to resolve this matter.”

16. On 14 January 1988 the Secretary-Genera; wgaln wrote to
Anbausador Walters. After weleomgng tuc intention expressed in
Ambassador Okun's letter to uge the ninery-day period to engage in
consultations with the Congress, the Secre:ary~f«neral went on to say:

"Asy o v wisilrecsl! I had, by my letter of 7 December,
Informed you that, in the view of the United Notions, the
United States is under a legal obligation under the
Headquarters Agreement of 1947 to maintain the current
arrangements for the PLO Observer #ission, which have been in
effect for the paet 13 yeora. I had therefora asked you to
confirm that if this legielative propusal became law, the
present arrangements for tha PLO Observer Mission would not be
curtailed or otherwise affected, for without such assurance, a
digpute between the United Natlona and the United Statee
conc . ning the Interpretation and applicavion of the
Headquarters Agreement would exist .. ."

Then, referring to the letter of § January 1988 from the Permament
Representative and to declarations by the Legal adviser to the State
Department, he obgerved that neither that letter nor those declaratione

“constitute the assurance | had sought in my letter of

7 Dacember 1987 nor do they ensure that full respect for the
Haadquartere Agrecment can be assumed. Under tliese
circumstances, a diaputa exists between the Organizution and the
United States concerning the interpretation and application Of
the Headquarters Agreement and | hereby invoke the dispute
settlement procedure ger out in Section 21 of the gaid

Agreement.

According to Section 21 (a), an attempt has to be made at
first to solve the dispute through negotiations, and I would llke
to propose that. the first round of the negotiatiug phase be
convened on Wednesday, 20 Januacy 1988 .. ."
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17. Beginning on 7 January 1988, a series or consultations were
hetd;: from the account of these congultations presented to the General
Assembly by the Secretary-General in the Report referred to in the
request for advisory opinion, it appears that the paositions of the
parties thereto were as follows:

“the [United Nations) Legal Counsel was informed that the

United States was not in a pagition and not willing to enter
formally into the dispute settlement procedure under section 21
of the Headquarter6 Agreement; the United States was still
evaluating the situation and had not yet concluded that a dispute
existed between the United Nation6 and the United State6 at the
present time because the legislation in question had not yet been
Implemented. ~ The Executive Branch was still examining the
possibility Of interpreting the law in conformity with the
United State8 obligation6 under the headquarters Agreement
regarding the PLO observer Mission, a6 reflected in the
arrangements currently made for that Mission, or alternatively of
providing assurances that would aet agide the ninety-day period
for the coming into force of the legislation.” (A/42/915,

para. 6.)

18. The United Nations Legal Counsel stated that for the
Organization the question was one of compliance with international 1aw.
The Headquarters Agreement was a binding international instrument the
obligations of the United States under which were, in the view of the
Secretary-General and the General Assembly, being violated by the
legislation in question. Section 21 of the Agreement set out the
procedure to be followed in the event of a dispute a6 to the
interpretation or application of the Agreement and the United Nations had
every intention of defending it6 right6é under that Agreement. He
insisted, therefore, that if the pPLO Observer Mission was not to be
exempted from the application of the law, the procedure provided for in
section 21 be implemented and also that technical discussions regarding
the establishment of an arbitral tribunal take place immediately. The
United State6 agreed to such discussions but only ou an informal basis.
Technical discussions were commenced om 28 January 1988. Among the
matters discussed were the costs of the arbitration, its location, its
secretariat, languages, rules of procedure and the form of the compromis

between the two side6 (ibid., paras. 7-8).

1. On 2 February 1988 the Secretary~General once more wrote to
Anmbassador Walters. The Secretary-General took note that

“the United States side js still in the process of evaluating the
situation wnieh would arise out of the application of the
legislation and pending the conclusion of such evaluation takes
the position that it capnot enter into the dispute settlement
procedure outlined ia section 21 of the liew.iquartera Agreenent”.

The Secretary-General then vent on to say that

"The section 21 procedure is the only legal remedy
available to the United Nations in this matter and since the
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United sStates 80 far hae not been in a positiou to give

aptpropriate agsurances regarding the deferral of the application
of the law to the PLO Observer Migsion, the time lo rapidly
approaching whan | will have no alternative but to proceed either
together with tho United Statee within the framework of

section 21 of the Headquarters Agreemeut Or by inforaing the
General Assembly of the impasse that has lLeen reached.”

20. On 11 February 1988 tha United Nationn Legal Cnunsel, referring
to the formal. invocation of the dispute settlement procedure on
14 January 1988 (paragraph 16 above), informed the Legal Adviser of the
State Department of the United Nactions' eholee of ite arbitrator, ia the
evant of an arbitration uuder section 21 of the Headquartera Agreement.
In view of the time congraint8 under which both parties found
themselves, the Legal Couaedl urged the Legal Adviser of the state
Department to inform the United Nations as soon as poseible of the choice
made by the United Statee. No communication waa received in this regard
from the United States.

21. on 2 March 1988 the General Assembly, at its resumed
Forty-Second eession, adopted resolutions 421229 A and 42/229 B. The
firet of these resolutions, adopted by 143 votes to 1, with no
abstentions, contains (inter alia) the following operative provisions:

“The General Assembly

1. Supports the efforte of the Secretary~General and
expresses itg great appreciation for his reports;

2. Reaffirm that the Permanant Obsexrver Misslon of the
Palestine Liberation Orgapization to the United Natiens in
New York 18 covered by the provislons of the Agrecment between
the United Nations and the United Statee of America regarding the
Heodquartaru of the United Nations [see resolution 169(II)] and
that it should be enabled to establish and maiatain premises and
adequate functloual facilities and that the personnel of the
Missioa should he enabled to gnrer and remain in the
United States of America te curry out thelr official functions;

3. Considers that the application of Title § of the Foreign
Rolations Authorization Act, Fiscal Years 1988 and 1989, in a
wanner inconsistent With paragraph 2 above would be contrary to
the international legal obligatiuns of the hoet country uuder the
Headquarters Agreament.

4. (Considers that a dispute exisLs between the
United Nations aud the United $tates of America, the host
country, concerning the f{nterpretation or application of the

Heudquartore Agreement, and that the dispute eettlement procedure
set uiy iN section 21 of the Agreement should be eat in operation;
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The second resolution 42/229 B, adopted by 143 votes to nil, with ne
abstentions, has already been set out in full in paragrsph } above.

22. The United States did not participate ia the vote on either
resolut ion; after the vote, Its representative msde s statement, in
which he said:

“The situation today remains almost identical to that
prevailing when resolution 42/210 B was put to the vote in
December 1987. The United States has not yet takan action
affecting the functioning of any Mission or invitee. as the
Secretary-General relayed to the Assembly in the 25 February
addendum to his report of 10 February, the United States
Government has made no final decision concerning the application
or enforcement of recently passed United States legislation, the
Anti-Terrorism Act of 1987, with respect to the Permanent
Observer Mission of the Palestine Liberation Organisation (PLO)
to the United Nationa in New York.

For these reasons, we can only view gg unnecessary and
premature the holding at this time of this resumed forty-second
session of the General Assembly .. .

The United States Government will consider carefully the
views expressed during this resumed session. It remains the
intention of this Govergment to fi Nnd an appropriate resolution of
this problem in light of the Charter of the United Nations, the
Headquarters Agreement, and the laws of the United States. "

23. The question put to t he Court is expressed, by resolution
421229 B, to concern a possible obligation of the United States, “In the
light of (the] facts reflected iun the reports of the Secretary-General
[A742/915 and Add.l}", that is to say in the light of the facts which had

. been reported to the General Assembly at the time at which it took ita
decision to request an opinion. The Court does not however consider that
the General Assembly, In employing this form of words, has requested it
to reply to the question put on the basis solely of these facts, and to
close its eyes to subsequent events of possible relevance to, or capable
of throwing light on, that quest fgn. The Court will therefore set out
her e the developments in the affair subsequent to the adoption of
resolution 42/229 B.

24.0n 11 March 1988 che Acting Pernanent Representative Of the
Uni t ed States to the United Nations wrote to the Secretary-General,
referring to General Assembly resolution 421229 A and 42/229 B and
stating as fol | ows:
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“1 wish to inform you that ehe Attorney Gemeral of the
United 8tates has determined that he is required by the
Anti-Terroriam Act of 1907 to close the office of the Palestine
Liberation Organisation Observer Mission to t be United Nations
la New York, irreapective of any obhligations the United States
may have under the Agreememt between tbe United Nation4 and the
United States regarding the Headquarters of the
United Nat 4ons. 1f the PLO doee not comply with the Act, the
Attorney general will initiate legal action to ¢lese the PLO
Observer Mission on or about March 21, 1988, the effective date
of the Act. This course of action will allow the orderly
enforcement of the Act. The United 8tates will not take other
actions to close the Cbeervor Mission pending a decision in
such litigation. Under the circumstances, the United States
believe8 that submission of this matter to arbitration would
not gerve a ugeful purpose.”

This letter was ddivered by bad to the Secretary-Gemeral by the Acting
Permanent Representative of the United States om 11 March 1988, On
receiving the letter, the Secretary-General protosted to the Acting
Permanent Representative and stated that the decision taken by the
United Statee Government ag outlined in the letter wae a clear violation
of the Headquarters Agraement between the United Net ions and tle

United Statas.

25. ¢n the eame dav, the United States Attorney-Gemeral wrote to the
Permanent Observer of the PLO to the United Natioms to the following
of fect:

“l am writing to notify you that on March 21, 1988, the
provisions of the ‘Anti-Terroriem Act of 1987 (Title X of the
Foreign Relations Authorization Act of 1988-89;

Pub. L. No. 100-204, enacted by the Congress of the

United 8tates and approved De:. 22, 1907 (the ‘Act’)) will
become effective.  The Act prohibita, among other things, the
Palest ine Liberation Organigat ion ( ‘PLO’ ) £ rom establishing or
maincaining an office within the jurisdiction of the

United States. Accordingly, as of March 21, 1988, maintaining
the PLO Oheerver Migsion to the United Natione in the

United States will be unlawful.

The legislation charges the Attormey ueneral with the
regponeibility of enforcing the Act. To that end, please be
advised that, ghould You fail to comply with the requirewents
of the Act, the Departmeat of Justice will forthwith take
action in United States federal court to ensure your
compliance.”

26. Finally, on the same day, in tho course Of a press briefing held
by the United states Departmsnt of Justice, the Assistant
Attorney-Cenerol la charge of the 0Office of Legal Couueel said as
follows, in reply to a question:
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"we have determlned that we would not participate in any
forum, either the arbitral tribunal that might be constituted
under Article XXI, ae | underetand 1t, of the UN Headquartere
Agreement , or the International Court of Justice. An i said
earlier, the statute [i.e., the Anti-Terrorlam Act of 1987] has
aupereeded the requirements of the UN Headquarters Agreement to
the extent that those requirements are inconsistent with the
statute, and therefore, participation in any of these tribunals
that you eite would be to no uaeful end. The st atute'amandate
governs, and we have no choice but to enforce ir."

27. On 14 March 1988 the Permanent Observer of the PLO replied to
the Attorney-General's letter drawing attentlon to the fact that the PLO
Permanent Obeerver Miselon had been malutained since 1374, and
continuingl

“The PLO hae malatained this arrangemecnt in pursuance of the
relevant resclutions of the Genera: Assembly of the
United Natione (3237 (XXIX), 42/210 and 42/229 . . .) The PLO
Obeerver Mission is in no sense accredited to the United States.
The United Staten Government has made clear that 7.0 Observer
Mission pereonnel are preoent in the United Statee solely in
their capacity as 'invitees' of the United Nations within the
meaning of the Headquarters Agreement. The General Assembly was
guided by the relevant pricciples of the United Nations Charter
(Chapter XVI . ..). I should like, at thia point, to remind you
that the Government of the United States hue eyreed to the
Charter of the United Nations and to the establishment of an
international organization to be known as the ‘United Natioms'.”

He concluded that it wao clear that “the U.S. Government is ohligated to
respect the provisions of the Headquarters Agreement and the priaciples
of the Charter”. On 21 March 1988, the United Statee Attorney-General
replied to the PLO Permanent Obeervcr as follows:

“l em aware of your pesition that requiring closure of the
Palertine Liberat ifva Organization ( 'PL0' ) Obeerver Mission
violates our obligatlons under the United Nations ('UN')
Headquarters Agreement and, thus, international law. However,
among a number of grounds in auyport of our action, the
United States Supreme Court hae held for more thaan a century
that Congress has the authority to override treaties and, thus,
international law for the purpoee of domestic law. Here
Congress has chosen, irrespective of international law, to ban
the presence of all PLO offices in this / ountry, including the
presence of the PLO Observer Migsion to the United Nations. In
discharging my obligation to enforce the law, the only
responsible course available to we is to respect and follow

that decislon.
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Moraover, you should uyote that the Anti-Tervorism Act
contains provisions in addition to the prohibition oa the
ectabliehment or maintenance of on office by the PLO within the
jurisdiction of the United Stetee. In particular, | direet your
attention to subsections 1003 (a) and (I?), which prohibit anyone
from receiving or expending any wonles from the PLO or its agents
to further the imterests of the PI.O or its agents. All
provisions of the Act become applicable on 21 Marcn 1988."

28. On 15 March 1988 the Secratary-General wrote to the Acting
Permanent Representative of the United Stataes in reply to hie latter of
11 March 1988 (paragraph 24 above), and staied as follows:

“As | told you e our meeting on 11 March 1988 on
recelving this letter, | did eo under protest because in the
view of the United Nations the decision taken by the
United $tates Government ae outliaed in the letter is a clear
violation of the Haadquartere Agreement between the
United Nation8 and the Unlted $tates. In particular, | cannot
acc ept the statement contained in the letter thet the
United §tates way act irrespective of its obligatlons under the
Headquarter8 Agreement, and | would aek you to reconelder the
eerioue Implications of this etatement given the
responsibilities of the United States as the host country.

I must also take ieeue with the conclusion reached in vour
letter that the United States believes that submission Of tnis
matter to arbitration would not serve a useful purpose. The
Unitad Nation8 continues to believe that the machinery provided
for “n the Headquarters Agreement is the proper framework for
the settlement of this diepute and | cannot agree that )
arbitration would gerve no ueeful purpose. On the contrary, in
the preeent case, it would eerve the very purposa for which tho
provisions of section 21 were included in tho Agrecment, namely
the eettlement of a diepute arising from the interpretation or
application of the Agveement."

29, According to the written statewent of 25 March 1988 presented to
the Court by the United States,

“The pLO Mission jid not comply with the March 1.1 order.
Un March 22, the United states Department. of Justice therefore
filed a lawsuit in the United States bistrict Court for the
Southern bistrict of New York t¢ ompel compliance. That
litigation will afford an opportuanity for the PLO and other
intereeted partiesto raise legal xhallenges to enforcement of
the Act againat the PLO Mission. The United Slate8 will take
no action to close the Miseion pending a decision in that
litigation. Since the matter is still peading in our courts,
we do not believe arbitration would be appropriate or timely."
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The Court has been supplied, as part of the dossier ot documents

furnished by the Secretary-General, with a copy of tire sumaons addreaeed
to the PLO, the PLO Observer Mission, its members and staff; it is datsd
22 March 1988 and requires an anawer within 20 days after service.

30. Om 23 March 1988, the General Aaaembly, at 1ts reconvened
Forty-Second sesslon, adopted resolution 42/230 by 148 votes Lo 2, by
which it reaffirmed (inter alia) that

“a dispute exists between the United Natious and the United States
of America, the host country, concerning the interpretation or
application of the Headquarters Agreement, and that the dispute
settlement procedure provided for under section 21 of the Agreement,
which constitutes the only legal remedy to aolve the dispute, ahould
bc set in operation”

and requested “the host country to name ite arbitrator to the arbitral
tribunal”.

31. The representative of the United States, who voted against the
reaolution, said (inter alia) the following in explanation of vote. Referring
to the proceeding8 instituted in the United States courts, he eaid:

“The United Stetea will take no further gteps to close the PLO
office until the [United States] Court has reached a decision on the
Attorney General's position that the Act requires closure . . . Until
the United States courts have determined whether that Jaw requires
closure of the pLu Observer Migsion the United States Government
believes that it would be premature te consider the appropriateness
of arbitration.” (A/42/PV.109, pn. 13-14-15.)

He also urged:

“Let us not be dlverted trom the important and historic goal of
peace in the Middle East by the current diapute over the statue of
the PLO Ohaerver Mission.” (lbid., p. 16.)

32. At the hearing, the United Nations Legal Counael, repraeenting the
Secretary-General, stated to the Court that he had informed the United States
Digtrict Court Judge seised of the proceedings referred to in paragraph 29
above that it was the wish of the linited Nations to submit on aml: us curiae
brief in those proceedings.



Al42/952
English
Page 18

33. In the present case, the Court 4@ not callel upon {o duddo whether
the meagsures adopted by the United States im regard to the Observer Mipsion of
the PLA to the Unltad Nations do or do mot run counter PO the Headquarters
Agresgont . The question put to the Court Is sot about sither the alleged
violations uf the provisions of the Headquartera Agreement applicable to that
Mledoa or the Intorprotation of those provialone. The request for an opinion
18 here diterted eoldy to the determination whether under section 21 of the
Her dquarters Agreement the United Natione was entitled Lo call for
arditration, and the United Scatee waa obliged to entor Into this procedure.
Honce the requeet for an opinion concerrs solely the applicability to the
alleged dlepute of tho arbitration pracedure provided for by the
Headquarters Agreement. It Is a legal guest: on within the moaning of
Article 65, paragraph 1, of the Statute. There la in this case N0 reason why
the Court ehould uot aunswer that question.

34. In order to angwer tho queetlon put te it , the Court has to determine
whether there exists a dispute between the United Natlons and the
United States, and if 8o whether or not that dispute is one “concerning the
Interpretation or application of” the Headquartore Agreement within the
weaning of eectlon 21 thereof, If It finda that there Is such a dispute it
must algo, yureuant to that section, satisty itwelf that it is one “not
settled by negotiation or other agroed mode of settlement”.

35. Ag the Court observed In the came concerning Iucegpretutica of Peace
Treaties with Bulgaria, Hungary and Romanla, “whether there exists an
international dispute 1s a matter for objective determination”

(1.C.J. Keports 1950, p. 74), Iu this respect the Permaneat Court of
International Justice, In tho case concerning Mavrommatis Palestine
Conceeslone (P.C.I.J., Series A, No. 2, p. 11), had defined a dispite as “a
disagreement on a point of tow or fact, a conflict of legal views or of
interests between two persons™. This definit ion hae gince been applied and
clarified on a number of occasions. In the Advisory Opinion of 30 Maruh 1950
the Court, after examining the diplomatic exchanges botween the States
concerned, noted that “the two sides hold clearly opposite Views conce<ning
the queetion of the performance or non~performauce of certain treaiy
obligations” and concluded that "intermat Lonal disputes have arisen”
(lntarpratation Of Peuce Treaties with Bulgaria, Hungary and_Rowania, Firet
Yhase, 1.C.J. Renorts 1950, |£|h 74). Furthermore, in Ite Judgment Of

21 'Dec"amFer!i%Z nthe South west Africa case, the Court uwade It clear that
in order to prove the exiSience of a dlepute

“it le not sufficient for one party to a contentious case to
assert that g dispute exists with the other party. A uere
asgertion is NOot gufficient tO prove the existence of a dispute
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any more than a were denial of the existence of the dispute
proves its non-exister . . . Nor is it adequate i show that the
interests of the two , arties to such a case are {u contlict. It
wust be shown that the claim of gpe party iR pusttively opposed
by the other.” (South West Africa, I.C.J. Repo-ts i%6Z, p. 328.)

The Court found that the opposing attitudes of the parties clearvly
established the existence of a dispute (4kdd.; also Northern
Cameroons, I.0.J. Reports 1963, p. 27).

36. In the present case, the Secretary-seucral informed the Court
that, in his opinion, a dispute withia the meaning of section 21 of the
Headquarters Agreement existed between the United Nations and the
United States from the moment the Anti-Terrorism Act was signed iato law
by the President of the United States aad in the absence of adequate
assurances to the Organization that the Act would not be applied to the
PLO Observer Mission to the United Nations. By his letter of
14 January 1988 to the Permanent Representative of the United §tates,
the Secretary-General formally contested the comsistency ok the Act with
the Headquarters Agreement (paragraph 16 above). The Secretary-General
confirmed and clarified that point of view in a letter of 15 March 1988
(paragraph 28 above) to the Acting Permanent Keptesentative of the
United States in which he told him that the determination made by the
Attorney-General of the United States on 11 March 1988 was a *clear
violation of the Headquarters Agreement”. In that same letter he once
more asked that the matter be submitted to arbitration.

37. The United States has never expressly contradicted the view
expounded by the Secretary-General and endorsed by the General Asaewbly
regarding the sense of the Headquarters Agreement. Certain United States
authorities have even expressed the game view, but the United States has
nevertheless taken measures agalnst the PLO Missjon to the
United Nat ioms. It has indiecated that those neasures were being taken
“irrespective of aoy obligations the United States may have under the
[Headquarters] Agreement” (paragraph 24 above).

38. In the view of the Court, wher e one party to a treaty prcteats
against the behaviour or a decision of another party, and claimg that
such behaviour or decision constitutes a breach of the treaty, the mere
fact that the party accused does not advarce any argument to justify its
conduct under international law does not prevent the opposing attitudes
of the parties from giving rise to a dispute concerning the
interpretation or applicatioan of the treaty. in the case comncerning
Unlted States Diplomatic and Consular Staff in Tehran, the jurisdiction
of the Court was asserted priancipally on the basis of the Optional
Protocols concerning the Cowpulsory Settlenent of Disputes accompanying
the Vienna Convent ions of i%61 on Diplomatic #elatioas and of 1963 on
Consular Relatious, which defined the disputes to which they applied as
“Disputea arising out of the Interpretation or appifcation of’ the
relevant Convention. jran, which did nng appear in the proceedings
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before the Court, had acted in such a way as, in the view of the

United Statee, to commit breaches of the Conventions, but, so far ag the
Court was informed, Iran had et no time claimed to juetify Its actions by
advancing en alternative interpretation of the Conventiona, on the busis
of which such actions would not constitute such a breech. The Court zaw
no need to enquire into the attitude of Iran in order to establish the
exigtence of & “dimpute™; in order to determine whether it had
Juriadiction, it stated:

“The United States' claims here ip question concern alleged
violations by Iran of itg obligation8 under geveral articles of
the Vienna Conventions of 1961 and 1963 with reepect to the
privilege8 and immunities of the personnel, the Inviolability of
the premimes and archives, and the provison of facilities for
the performance of the functions of the United States Embassy end
Coneulatee in Iran . . . By their very nature all these claims
concern the interpretation or application ¢ one or other of the
two Viemaa Conventions. " (l.C.J. Reports 1980, pp. 24-25,
para. 46.)

39. In the present case, the United States in its public etotementa
has not referred to the matter ae a “dispute’ (save for a passing
reference ONn 23 March 1988 to “the current dispute over the gtatus of the
PLO Observer Mission" = paragraph 31 above), and it has expreeaed the
view that arbitration would be “premature’. According to the report of
the Secretary-General to the General Aaeembly (A/42/915, para. 6), the
position taken by the United $tates during the coneultatione In
January 1988 wae that it “had not yet concluded that a dispute existed
between the United Nations and the United States’ at that time “because
the legislation in question had not yet been implemented”. Finally, the
Government of the United States, in its written statement Of
25 March 1988, told the Court that:

“The United States will take no action to close the Mission
pending & decision in that litigation. Since the matter is still
pending in our courts, we do not beieve arbitration would be
appropriate or timey.”

40, The Court could not allow considerations as to what might be
“appropriate’ to prevail over the obligations which derive from
section 21 of the tleadquartere Agreement, as “the Court, being a Court of
justice, cannot disregard rights recognized by it, end base its decision
on considerat iong Of pure expediency” (Free Zones of Upper Savoy and the
Distlti)ct of Gex, Order of 6 December 1930, P.C.I.J., Series A, N/. 24,
p' 5 .

41. The Court must further point out that the alleged dispute
relates solely to what the United Nations coneiders to be its rights
under the Neadquarters Agreement. The purpose of the arbitration
procedure ¢nvisaged Dy that Agreement Is precisely the settlement of such
disputes as may arise between the (Organization and the host country
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without eny prior recourse tu municipal courta, and it would be against
both the letter and the apirit of the Agreement for the implrmentation of
that procedure to be subjected to guch prior racourae. It in evident
that a provision of the nature of section 21 of the Headquarters
Agreement cannot require the exhaustion of local remedies as a condition
of its implementation.

42. The United States in {its written atatcment might be implying
that neither the signing into law of the Anti-Terrorlam Act, nor its
entry into force, nor the Attorney-General’8 decisicn to apply {t, nor
his resort to court proceediaga to close the PLO Miasion to the
United Nations, would have been sufficient to bring about a dispute
between the United Nations and the United States, since the case wee
8ti1l pending before an American court and , until the daciaion of that
court, the United States, according to the Acting Permanent
Repreaentative’a letter of 11 March 1988, “will not take other actions to
close” the Mission. The Court caunot accept such an argument. While the
existence of a dispute does preeuppoas a claim arising out of the
behaviour of or a decistun by one of the parties, it in no way requires
thet any contested decision must already have b an carried into effect.
what {8 more, a dispute may arlae even if the party in qucation gives an
assurance that no measure of execution will be taken until ordered by
decision of the domestic courts.

43. Ihe Anti-Terrorism Act was signed into law on 22 December 1987.
It was automatically to take effect Y0 days later. Although the Act
extends to every PLO office situated within the jurisdiction of the
United States and contains no expreaa reference to the office of the PLO
Migsion to the United Nations in New York, its chief, if not Ita role
objective was the cl.sure of that office. On 11 March 1988, the
United States Attorney-General considered that he was under an obligation
to effect ouch & closure; he notified the Mission of this, and applied
to the Unlted Stateu courts for an injunction prohibiting those concerned
"from continuing violations of” the Act. As noted above, the
Secretary-General, acting both on his own behalf and on .nstructions from
the General Assembly, hag conaietently challenged the decleions
contemplated and then taken by the United Stateu Congreee and the
Administration. Under those circumstances, the Court is obllged to find
that the opposing attitudes of the United Watione and the United States
show the existence of a diepute between the twoO parties to rhe
Heaaquarters Agreement.

44. for the purposes Of the present advisory opiui. there i{s no
need to seek to determine the date at which the digpute came into

existence, once the Court has reached the concluaion that there is guch a
dinspute at the date on which Ite opinion is given.
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45. The Court hae next to conaider whether the dispute is one which
concerns the Interpretation or application of the Headquarters
Agreement. It 48 not however the task of the Court to say whether the
enactment, or the enforcement, of the United States Aati-lerrorism Act
would or would not eonstituce & breach of the provisions of the
Headquartera Agreement ; that queetion is reserved for the arbitral

tribunal which the Secretary-General seeks to have wstablished under
section 21 of the Agreement.

46. In the present case, the Secretary-General and the General
Aeeembly of the United Nations have constautly pointed out that the PLO
was Invited “to participate in the sessions and the work of the General
Assenbly wn the capacity of Observer” (resolution 3237 (XXIX)). In their
vi.w, therefore, the PLO Observer Missiom to the United Nations was, as
guch, covered by the provisioms of eectione 11, 12 and 13 of the
Headquarters Agreement; it should therefore “be enal *ed to establish and
maintain premiaee and adequate function81 facilities” (General Aeeembly
resolution 42/229 A, para. 2), The Secretary-General and the
General Aaeembly have accordingly concluded that the varioue measures
envisaged and then taken by the United States Congress and Administration
would be Incompatible with the Agreement if they were to be applied to
that Mission, and that the adoption of thoee measures gave rise to a
dispute between the United Nations Organization and the Unitad States

with regard to the interpretation and application of the
Headquartors Agreement.

47. As to the position of the United States, the Court notes that,

as early as 29 January 1987, the United States Secretary of State wrote
to Senator Dole thatt

“The PLO Observer Migssion iu New York wee established as a
consequence of General Aeeembly resolution 3237 (XXIX) of
November 22, 1974, which invited the PLO to participate as an
observer in the seasions and work at the General Aeeembly.”

He added that:

"...PLO Observer Mission personnel are preeant in the

United Stetea eolely in their capacity ae ‘'iavitees' of the

United Nations within the meaning of the Headquarters Agreement,
. we therefore are under an obligation to permit PLO Obgerver

Mission personnel to enter and remain in the United States to

carry out their official functions at UN Headquarters . «." (US

Congress_ional Racord, Vol. 133, No. 78, $6449.)

After the adoption of the Anti-Terrorism Act, tha Acting Permanent
Representative or' the United States to the United Nations indicated to
the Secretary-Cenerd that the provisions of that Act “concerning the PLO
Observer Mission . . . , if implemented, would be contrary to . . . [the]
international  legal  obligations’ ef the nost country under the
Heedquartere Agreemeat (paragraph 15 above). The United States then
envisaged interpreting that Act in a manner compatible with its
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obligations (par.graph 17 above). Subsequent ly , however, the;Act ing
Permanent Representative of the United States, in a lutter dated 11 March
1988 (paragraph 24 above), informed the United Nations Secretary-veneral
that the Attorney-General of the United Staten had determined that the
Anti-Terrorism Act required him to close the PLO Ubserver Mission,
“irrespective of any obligationa the United Statesa may have under” the
Headquartera Agreement . On the same day, an Assistant Attorney-General
declared that the Act had “superseded the requirements of the

United Nations Headquurters Agreement to the extent that these
requirements are incousistent with the statute . .." (paragraph 26
above). The Secretary-General, in his reply of 15 March 1988 to tho
letter from the United States Acting Permanent Heprerentative, disputed
the view there expressed, on the basis of the principle that

international law prevails over domestic law.

48. Accordingly, in a first stage, the discussionsrelated to the
interpretation of the Headquarters Agreement and, in that context, the
United Staten di{d not dispute that certain provisions of that Agreement
applied to the PLO Mission to the United Nations in New York. However ,
in a second stage, it gave precedence to tne Anti-Terrorism Act over the
Headquarters Agreement, and this wae challenged by the:
Secretary-General,

49. To conclude, the United States har taken a number of measures
against the PLO Observer Miasion to the United Nations in New York. The
Secretary-General regarded these as contrary to the Headquarters
Agreement. Mthout expressly disputing that point, the United States
stated that the messures in question were taken "irrespective of any
obligations the United Statee may have under the Agrevment”. Such
conduct cannot be reconciled with the position of the Secretary-General.
There thus exists a dispute between the United Nations and the
United States concerning the application of the Headquartera Agreement,
falling within the terms of section 21 thereof.

50. The question might of course be rained whether In United States
domestic law the decisions taken on 11 and 21 March (988 by the
Attorney-General brought about the application of the Act us
22 December 1987, or whether the Act can only be regarded as having
received effective application when or {f , oan completion of the current
Judicial proceedings, the PLO Missiou is in fact cloned. This ls however
not decisive as regards section 21 of. the Headquarters Agreement, which
refers to any dispute “concerning the interpretation or application” of
the Agreement, and not concerning the application of the wvasures taken
in the municipal law of the Upited $tates. Thr Court therefore sees no
reason not to tind that 4 dispute exists between the United Nations end
the Unltrd States conceralny the "interpretation ur application” o f the
Headquarters Agrecment .
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51. The Court now turns to the queetion of whetier tha dispute
between the United Nations and the United States is one “not eettled by
negotiation or other agread mode of settlement” , in the terms of
section 21 (a) of the Headquarters Agreement.

52. In his written statement, the 8¢  .ary~General interprots this
proviasion 48 requiring a two-stage process.

“In the first atage the parties attempt to eettle their
difference through negotiation or eome other agreed mode of
eettlement 444 If they are unable to ruvach a setiliement through
theee weans, the aecond stage of the procass, compulgory
arbitration, becomes applicable." (Para. 17.)

The Secretary-General accordingly concludes that

“In order to find that the United Statas ie under an
obligation to enter into arbitration, It 1s neceaeary to ahow
that the United Nations has made a good faith attempt to resolve
the diepute through negotiation or eome other agread mode of
settlement and that such negotiation8 have not resolved the
diepute ," (Para. 42.)

53, In his letter to the United Statea Permanent Representative
datad 14 Jaunuary 1988, the Secretary-General not only formally invoked
the diepute eettlement procedure set out in section 21 of the
Headquarters Agreement, but also noted that “According to section 21 (a),
an attempt has to be made at first to eolve tha dispute through
negotiations"” and proposed that the negotiatlons phase of the procedure
commence on 20 January 1988. According to the Secretary-General's report
to the General Aeeembly, a geries Of consultations had already begun on
7 January 1988 (A/42/915, para. 6) and continued until 10 February 1988
(ibid.., .bara. 10), Technical discussions, On On inforwal basis, on
procedural matters velating to the arbitration contemplated by the
Secretary-General, were held hetween 28 January 1988 and 2 February 1948
(1bid., paras. 8~9). On 2 March 1988, the Acting Pormaneut
Representative of the United States etoted in the Gemeral Aecembly that

“we have been In pogular and froguent contact with the
United Nations Secretariagt over tho puast geveral months
concerning an appropriate resolution of this matter"
(A/42/PV 104, p. 59).

54. The Secretary-General recognlges that “The United States did not
consider theee contact.9 &nd consultations to be formally wlthin the
framework of section 21 (a) of the Headquarters Agreement” (written
statement, pare. 44}, aud in 4 letter to tho United States Permanent
Representative doted 2 February 1488, the Secretary-General noted that
the United states wae taking the position that, pending its evaluation of
the dtuation which would arise from application of the Anti-Terrorism
Act, “it cannot enter into the dispute ecttloment procedure outlined in
section 21 of the Headquarters Agreement”.
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45. The Court constders that, taking into account the United States
attitude, the Secretary-Genoral has in the clrcumstances exhausted such
posaibilities of negotiation an ware open to him. The Court would recall
in this connection the dictum of tha Permanent Court of International
Justice in the MavrommaLis Palestine Concessions case that

“the quart ion of the importance and chance8 of success of
diplomatic negotiations is essentially a relative one.
Negotiations do not of necessity always presuppose a more or
legs lengthy serieas of notes and despatches; it may euffico
that a discussion should have been commsncod, and thin
discussion may hava bean very @ horti  this will be the case if
A deadlock is reached, or if finally a point is reached at
which one of the parties definitely declarer himaalf unable, or
refuaea, to give way, and there can therefore be no doubt that
the dispute cannot be settled by diplomatic negotiation”
(P.C.I.J., Serfes A, No. 2, p.13).

When in tha cane concerning United States Diplomatic and Congular Staff
in Tahran the atteuwpts of the United States to negotiate with Iran “had
reached A deadlock, owing to the refusal of the Iranian Government to
enter into any discussion of the matter” , the Court concluded that “lo
consequence, there existed at that date not only a diopute but, beyond
any doubt, a ‘dispute . . . not satisfactorily adjusted by diplomacy’
within the meaning of " the relevant juriadictional text

(1.C.J. Reports 1980, p. 27, para. 51). In the present case, the Court
regards it as similarly beyond any doubt that the dispute between the
United Nations and the United States is one “not settled by negotiation”
within the meaning of section 21 (4) of the Headquarters Agreement.

56. Nor was any “other agreed mode of settlement” of their dispute
contemplated by the United Nations and the United States. In this
connection tho Court should oboerve that current proceedings brought by
the United States AL torney-General before the United States court8 cannot
be an “agreed mode of settlement” within the meaning of msection 21 of the
Headquarters Agreement. The purpose of these proceedings is to enforce
the Anti-Terrorism Act of 1987; it is not directed to nettling the
dispute, concerning the applicat ion of the Headquarters Agreement, which
has come into existence between the Unlted Nations and the
United States. Furthermore, the United Nat lons has never agreed to
settlenent of the dispute in the American courts; it has taken care to
make it clear that it wisheg t0 be admitted only as amicus curiae hefore
the District. Court for the Southern Districc of New York.

57. The Court must t herefore conclude that L he United States is
bound to respect the obligat lon to have recourse to arbitrat lon under
gect fon 2 1 of the Headquarters Agreement. The fact remains however that,
g8 t he Gourt has already observed, the United States has declared (letter
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from the Permanent Represeutative, 11 March 1988) that its measures
againet the PLO Obearver Mission were taken “irrespective of any
obligations the United States may have undor tha [Headquarters|
Agreement". |If it were neceasary to interpret that etatement ae intended
to refer not only to the aubetantive obligations laid down , :, for
example, geetions 11, 12 and 13, but also to the obligation to arbitrate
provided for in section 21, this concluson would remain intact. It
would be sufficiemt to recall the fundamental principle of 4international
law that international law prevails over demestic law. This principle
vas endorased by judicial decision as long ago ae the arbitral award of
14 September 1872 in the Alabama case betweon Great Britain and the
United States, and has frequenily been recalled since, for example in the

case concerning the Greco~Bulgarian_ "Communities” in which the Permanent
Court of International Justice laid it down thal

“it 18 a generally accepted principle of international law that
in the relations between Powers who are contracting Parties to a
treatv, .the provieions of municipal law cannot prevail over those
of the treaty” (P.C.1.J., Series B, No. 17, p. 32).
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58. For there raaaona,
THE COURT,
Unanimously,

Is of the opinion that the United States of America, as e party to
the Agreament between the United Natioms and the United States of America
regarding the Headquarter8 of the United Nations of 26 June 1947, ia
under an obligation, in accordance with gection 21 or that Agreement, to

enter into arbitration for the ® attlaent of the diaputa between itself
and the United Nations.

Done in French and in English, the French text being
authoritative, at the Peace Palace, The Hague, thia twenty-eIxth day
of April, one thouaand nine hundred and eighty-eight, in two copies,
one of which will be placed in the archive8 of the Court and the other
transmitted to the Secretary-General of the United Nations.

(Sinned) José Maria RUM,
President .

(8 igned) Eduardo VALENCIA-OSPINA,
Registrar.

Judge ELIAS appends a decloratian to the Advisory Opinior of ths
Court.

Judges ODA, SCHWEBEL and SHAHABUDDEEN append eeparate opinion8 to
the AdvisoryUpinion O thf! Court.

(Initialled) J,M.R.

(Initialled) E.V.0.
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DECLARATION BY JUDGE ELIAS

| agree with the Advisory Opinion but only in so far that | comstder
that for the purpoaea of the legal queation before the Court, within the
meaning of Article 65 of the Statute of the Court and Article 96 of the
Charter, a dispute came into being between the United Nations and the
United 8tates when the Congraae of tha United Statoe passed the
Anti-Terroriem Act, gigned on 22 December 1987, | do not think that that
dispute Will only become crystalliead when and if the Congress
legislation is confirmed by the New York District Court = ae hae been
maintained by the United States. Nor do | aceept that the efficacy in
that respeet Of the Congress Act as gigned by the President dapenda on
the giving or withholding of the assurances sought by the Unitnd Notions
Secretary-General from the Administration. The Secretary-General'e
purpoee can only be achieved if Congress adopte further lagialotion to
amend the Anti-Terroriem Act, That Act of 22 December 1987 is, ia
iteelf, sufficlent to bring about a diapute, since “the
General Assembly's regueat aroge from the Stuation which had developed
following the eigning of the 1987 Anti-Terrorism Act adopted by the
United Statea Congreee’ (1.C.J. Press Communiqué No. 88/10,
14 April 1988).

(Signed) T. 0. ELIAS
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SEPARATE OPINION OF JUDGE OLA

1. | voted in favour of the Advisory Opinion, but only after gome
hesitation, which | consider it my judicial duty to explain. The reason
lies in my conviction that one important aspect of the iseues outstanding
between the United Nations and the United States should, in my view, have
been more clearly highlighted both in the request submitted by the
General Assembly and in the reasoning of the Court.

2. The important point to note at the outset is that, so far 88 the
relevant substantive provisiuns of the 1947 Headquarters Agreement are
concerned, that is to say, sections 11-13, there doe8 not exist much
difference of views between the United Nations and the United States.
Although, in the prevent controversy, express reference to sections 11,
12 and 13 was first made, at least to the Court's certain knowledge, in
the statement made by the apokesman for the Secretary-General on
22 October 1987 (United Nation8 daily press briefing), it my reasonably
be assumed that not only the United Nations but also the United State8
have always had those provisions in mind when considering the
lwplications for the interests of the United Nations of the legislation
introduced in order to make unlawful the establishment or maintenance
within United States jurisdiction of any office of the Palertint
Liberation Organization.

3. An early a8 January 1987, Secretary of State Shulte indicated hi8
interpretation of the Headquarter8 Agreement in hi8 letter of
29 January 1987 to Senator Dole (and in a letter of the same date to
Representative Kemp) t hat :

“The U.S. has made clear that PLO Observer Mission
peroonnel are present In the United States solely in their
capacity as 'invitees’ of the United Nations within the
meaning of the Headquarters Agreement . . . | W]e therefore are
under an obligation to permit PLO Qbserver Mission Ptrronntl
to enter and remain in the United States to carry out their

official functiona at U.N. headquarters.” {Congressional
Record, Vol. 133, No. 78.)

In a letter to the Permanent R -presentative of the United State8 on

13 October 1987, the United Nations Secretary-General, referring to the
position of the Secretary of State (as quoted above) expressed the strong
view that “the legislation [contemplated] rune counter to obligations
arising from the Headquarter8 Agreement™. In nis response, the

United State8 Permanent Representative to the United Nation8 wrote a
letter to the United Natlons Secretary-General on 27 October 1987 stating
that:
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[ Tlhe Administrat ‘on has vigorously opposed closure of
the Palestine Liberation Organization Observer Mission to the
United Nations. I want to assure you that the Administration
remains opposed to the proposed legislation.”

In a letter of 7 December 1987 to the United State8 Permanent
Representative, the United Nations Secretary-General reiterated the
Organization's position and took note that it “coincided” with that taken

by the United States Administration in the letter of the Secretary of
State on 29 January 1987.

4. ¥hen the PLO Observer on 14 October 1987 brought the matter to
the attention of the United Nations Committee on Relations with the Host

Country, the representative of the United States immediately responded by
stating

“that in the opinion of the Executive Braunch, closing of the
PLO Mssion would not be consistent with the host country’s
obligations under the Beadquarters Agreement” (A/42/26:

Report of the Committee on Relatioms with the Host Country!,
p. 12).

So far as the report of the Committee shows, no mention was made of any
specific provisions of the Headquarters Agreement which might have been
at stake. Yet one can reasonably assume that the Representative of the
United States in his response Implicated sections 11, 12 and 13 of the

Agreement .

5, When, in resolution 42/210 B of 17 December 1987, the
General Assembly expressed it8 view that =

“the action being considered in . . . the United States of
America . . . might impede the maintenance of the facilities of
the [PLO] Observer Mission . . . which enable8 it to discharge
its official functions”,

It also voiced the opinion that the PLO Observer Mission was covered by
the provislonsg of the Headquarter8 Agreement and requested the
United States =

“to abide by it8 treaty obligation8 under the Headquarter8
Agreement and . . . to refrain from taking any action that would
prevent the discharge of the official functions of the [PLO]
Observer Mission™.

when the draft of that resolution was under consideration in the
Sixth Gommittee, the United State8 Representative said, on
25 Novenber 1987, that:

“the United States Secretary of State had stated that the
closing of that mission would constitute a violation of

United States obligations under the Headquarters Agreenent"

As recently a8 January 1988, the Acting Permanent Representative of the
United States, in his letter sf 5 January to the inited Nations

Secretary-Ceneral, did not hesitate to state that the provisions



A/42/952
English
Page 31

concerning the PLO Ohserver Mission - “if implement:d, would be contrary
to our international legal obligations under the yiteed Nations
Headquarters Agresment".

6. Thus it was quite clear chat, regarding “the interpretation or
application” of sections 11-13 of the Agreement . there was no dif ferenca
of opinion, In that both gides undrratood that tho Xorced ¢logure Of the
PLO office would conflict with international obligatIcng undertaken by
the United states under the Agreement., tit brought about 4
differentiation between the postion of the United 8tates and thet of the
United Nations wax chat tha two Houses of Congrves finally adopted the
Anti-Terrorism Act, as Title X of ths Foreign Relations Authorization
Act, Fiscal Years 1988 and 1989, on 15 and 16 December 1987, and that the
President of the United States eigned it into law, along with other
Titlea of the latter Act, on 22 December 1987. 1 must repeat that the
difference between the United Nations and the United States was thus not
the issue whether tho forced elosure of the off ice would or would uot
violate the Headquarters Agreemeit, but rather the issue as to whet
course Of action within the United States domestic legal structure would
be tantamount to the forced closure of the PLO's New York office in
which both parties would gee a violation of the Agreement. This
difference seews to have emerged towards the end of 1987 or in early 1988.

7. Vhen & draft resolution (which later became Gepneral Assembly
reeolution 42/2108) was put to the vote in the Sixth Committee on 11
December, the United States representative espressed his reasons for not
part icipating In the vot tng, namely, that the resolution = “was
unnecessary and inappropriate since it addressed a matter st |ll under
consideration within the United States Government” (A/C.6/42/SR.62,

%; 3). then the draft propoeod by the Sixth Committee was adopted in the
lenary Meetings on 17 December 1987 as resolution 42/2 10 B, the

United Stetes Representative, who again did not patticipote in thr

voting, reiterated the United States’ position (A/42/PV.98, p. 8). On

the other hand, in a letter on 7 December 1987 to the United States
Permanent Representative, referred to above, the United Nations
Secretary-General requasted confirmation

“that even if this proposed legislation becomes law, tha
present arrangements for the PLO Observer Mission would not
be curtuiled Oor otherwise affected”.

In the view of the Secretary-General:

_ "Without such apsurance, A dispute between the
United Watlons and cne United States concerning the
interpretation or app Lication of the Headquurters Agreement
would exist . "

He warned that, in the abienca Of that assurance, he “would be vbliged to
enter Into the dispute wettlvwent procedure foreseen under Sect lon 21 [of
the Agreement |". 'This position was reiterated by the Unfted Nations
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Secretary-General in a letter of 14 January 1988 to the Permanent
Representative of the United States.

8. The United H{arions has etnted that negotiations, which are a
prerequisite for bringing a dispute to compulsory arbitration under
section 21 of the Headquarters Agreement, were init ially held on
7 January 1988, but their content remains unclear. What is apparent 1is
that a meeting on 12 January 1988 did not provide, in the view of the
Secretary-General, the necessary assurance that the existing arrangements
for the PLO Observer Mission would be maintained. This may doubly
justify the inferemce that, rather than there being any negotiations on
“the interpretation or application” of sections 11, 12 and 13, there were
ginply consultations in whieh the United Nations, or so it appears,
repeatedly sought the assurance of the United States that, given the
parties’ common ground in relation to those sections, the PL{ office
would not be closed notwithstanding the enactment of the Anti-Terrorism
Act. On the other hand, the United States’ position in these
consultations was that =

“the legislation im question had not yet been implemented
and the Executive Branch was still evaluating the situation
with a view to the possible non-application or
non-enforcement of the law” (written statement of the United
Nations Secretary-General).

In a series of consultations, the United States thus interpreted the situation
then existing as nut being one falling under section 21 of the Agreement;
while the United Nations maintained that the dispute settlement procedure
provided for in section 21 should be implemented. The discussions centred on
the applicability, hence the application of Section 21; im other words the
compromissory clause itself.

9. There was accordingly never any apparent dispute between the United
Notions and the United States as to how sections 11-13 of the Agreement should

be “interpreted or applied”. Though_*fi:—ﬁe possibility may not be excluded that
the United States might in future argue that forced closure would not be in
conflict with t hose sections 4 there was virt 3al agreement between them in
understanding that the forced closure of the PLO Observer Mission office would
constitute a breacir of these provisions of the Agreement. Yet “the Attorney
General of the United States has determined that he is required by the
Anti-Terrorism Act of 1987 to close the office” of the PLO Observer Mission
(letter dated 11 March 1988 from the Acting Permanent Representative of the
linited States to the United Nations Secretary-General). The actual 1seus the
United Nations faced concerned the constitutional structure of the

United States, which ostensibly enabled domestic legislation to be carried
into effect in breacn of the rights of another party to a treaty which the
United States had concluded; and for zhis to happen *irrespective of any
obligations the lUnited States may have under the Agreemeat” (latter as stated
above), or “irrespective of any international. legal obligation that the
United States night have under the Headquarters Agreement” (written statomunt
of the Uuitued States); or irrespective of “the interpretation
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or application of the Agreement”; allegedly on the around that “"Congrese
has the authority to abrogate treaties and international law for tho
purpoee of domestic law” or that, ia thie particular case, "Congresas has
chosen irrespective of international law, to ban the preseance of all PLO
offices in thie country including the presence of the PLO Observer
Mission to the UN” (Justice Department briefing on 11 March 1988).

10, | em not suggesting that tho Court was asked In the present cage
to addreee th-~t 1ssue, which comsti:utes a cardinal problem of
maintaining the supremacy of international law in the context of its
Internal application. However, it should be realized that, by asking the
queetion now before ue, based on the belief that "Seetion 21 of the
[Headquartere] Agreement . . . conetitutee the only legal remedy to eolve
the diepute’ (General Asgsembly Resolution 42/230 of 23 March 1988;
emphaeis added), the General Assembly hae deferred the real iseues with
which the United Netiona has been faced and, | am agure, will not du tha
outcome be eatiefied by the mere submiesion of a diepute = limited to the
interpretation or application of aectione 11-13 of the Headquartere
Agreement - to arbitration. This 18 because the reel ieeuee of the
diapute turn not on the interpretation or application of the Headquarters
Agreement , but on whether, in operative ef fect , precedence will be given
to the uncontested interpretation or application of that Agreement or to
the Anti-Terrorism Act ae interpreted by the Attorney-General of the
United States. My pryblem is that the question the Court has had to
tackle is not the one which it would have been the wost ueeful for tho
Court to answer if the underlying concern of the General Assembly waa to
be met. As it happens, the Court has aaeerted the privrity, in the
circumatancea, of international law, but has neither heard nor had to
consider any through argument on that crucial point.

($1gned) Shigers WA
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I have voted in favour of the Court ' 8 Advieory Opinion because |
think that ites essential conclusion = that there 1a a diepute between the
United Nations and the United States over the interpretation or
application of the Headquortere Agreement = ig tenable. |n my view,
however, the question put to the Court aduitg of more than one answer.
The answer given by the Court ig not the answer which | believe in all
respects to be requirerd.

As the Court records in parag-aph 1 of ita Opinion, the General
Assembly, in requesting the Court's advisory opinion ag to whether the
United States ig under au obllgation to enter into arbitration in
accordance with section 21 of the Headquarters Agreement, affirmed the
position of the Secretary-General “that a diepute exists between tiw
United Nations and the host country concerning the interpretation or
application of the Agreement . +." {resolution 42/229 B), In its
companion resolution 42/229 A, also adopted on 2 March 1988, the General
Assembly considered

“that a diepute exists between the United Natioms and the
United States +4u concerning the interpretation or
application of the Headquarters Agreement, and that the
diepute settlement procedure set out in section 21 of the
Agreement ehould be set in operation”.

That is to say, the Generol Assembly, after ~wice ar.gwering the
guestion on which it eeeka the advice of the Court, t he principal
judicial organ of the United Nations, requeeted the Court's opinion on
that queetion. Thereafter, on 23 March 1988, while proceedings in t he
Court wege pending, the General Assembly reaffirmed its snswer by
holding

“that u diapute exists between the United Natioms and the
United Status . . . concerning the intoxpretation or
application of the Headquarters Agreement, and that the
diepute settlement procedure provided for under section 21
of the Agreement . . . ehould be set in operation ... "
(resolution 42/230).

In responding to the General Assembly's question posed in thie
fashion, the Court makes holdings of unchallengeable cogency. It is
axiomatic that, on t ha international legal plane, natiounal law cannot
derogate from international law, that a State cannot avoid its
international responsibility by the enactment of domestic legislation
which conflicts with its international obligations. It is evident
that a party to an agreement contalning an obligation to arbitrate any
diepute over {ts interpretation or application cannot legally avoid
that obligation by denying the existence Of a dispute or by
maintalning that arbitration of it would not gerve a ugeful purpose,
It 1s accepted that a provislon of a treaty (ur a contract)
prescribing the international arbitration of any dispute arising
thereunder does Not require, as a prerequisite for its implementation,
the exnaustion Of Jocal remedies. | agree not only with those
restatements of legal principle but alge with the fiadinge in thie
cage that the dispute between the United Nationa snd the {Jnited Statee
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has not been settled by such negotietion as has taken place, and that
th% ‘parties have not agreed upon a mede of settlemvut other than
arbitration.

My difference of perspective with tha Court turne ¢n whether the
dispute between the United Nations end the United States et thia
Juncture concerna “the interpretation or application” of the
Headquarter8 Agreement. 1ns nub of ay appreciation of the facts of
the case 18 that there is essential agreement betweun the United
Natlons and the United Statse on the iuterpretntlon of the

Headquarters Agreement. Whether there currently ie a dispute over ita
application 18 not 80 clear.

It can be concluded, &4 the Court concludes, that, by the course
of conduct which the Government of the United Srates has followed with
respect to the continued functioning of the uffi .« in New York City of
the Observer Miedion to the United Nations of the Jolestine Liberation
Organigation, a diepute has arisen between the United Nation8 and the
United States “coacerning the . . . spplicetion of this Agreement . ,.",
But, in my view, tha facts of the case alternatively allow the
conclusion that, since the effective application of the United States
Act at issue - the Ant i-Tarrorism Act = to the PLO's New York office
has been deferred pending the outcome of litigation now ia progress ia
the United 8ti :es Distriet Court for the Southern District of New
York, a diepute over the application of the Headquarteri Agreement
will. ariga if and when the seduit of that litigailon la effectlively to
apply that sct to the PLO'e office. Explanation of this alternative
conclusion, a8 well a8 of the parties coincidence of views on the
interpratatioa oi the Headquarter8 Agreement, requiree an exposition
of some salient fact8 of the case.

The Anti-Terrorleo Act of 1987, in addition to the central
grovisions quoted by the Court in paragraph 9 of it8 Opinion, contains
£indings" of the United State8 Congrems about activities of the PLC
end “"determinations” that the PLO is a "terrorist organization” which
"ghould not benefit from operating In the United States"; directs the
Attorney-General to take the necessary steps and institute the
necessary legal action to "effectuate” the Act; and give8 approprieta
court8 of the United States authority, at the Attorney-Gencral's
instance, to "enforce” the Act.

when legisiation of this substance was injtially introduced,
Secretary of State S8chultz on 29 January 1987 wrote 8enstor Dole that a

“The PLO Observer Miecion in New Pork was estahlished
as a consequence uf General Asasembly Pesolution 3237 (XXIX)
of November 22, 1974, which invited the PLO to participate
a8 an observer in the sesstons and work at the General
Aspemly. The PLO Observer Miegion represents the PLO in
the U.N.; it i8in no gense accredited to the U.S. The
U.S. has made clear that PLO (bgerver Missiun nersonnel are
preeent in the United Statee eolely in their capacity as
'invitees' Of the United Nat.oms within the meaning of the
Headquarter8 Agreement . . . we therefore are under an
obligation to permit PLO Observer Hission Personnel to enter
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and yemain in tho United States to ecarry out their offictal
functions at U.N. headquarters . .." (Coigressional Record,
Vol. 133, No. 78, 14 Mny 1987, p. 56449,

At the 126th meeting of tho nited Nations Committee On Rolations
with tho Hest Country, on 14 Octover 1987, the Observer for the PLO
drew attention to an amendwent to tho State Departmont authorization
hill containing provisions later to bo reflocted in the Anti~Terrorism
Act. lie quoted the lattor of tha Secretary of S§tate of 29 Jauuary.
The representative of the Unitod Statoe roeponded that, “in rho
opinion of the Executive Branch, closing of the PLO Mieeion would not
be consistent with the host country’s obligations under the
Headquarters Agreement ", The Legal Counsei of the United Nat iome then
declared that “the Qrganization shored the legal opinion expressed In
the letter )of Secretory of State Shulte of 29 January 1987" (A/42/26,
pp. 11-12).

Senator Dole did not agree with tho position of the Secretary of
State, and opinion In the Senate rnd Mouse wag divided. Wien a
conference report on the Foreign selations Authorization Act wag
introduced to tho Senate, containing tho title embodying the
Anti-Terrorism Act, the Chairman of the Committee on Foreign
Relations, Senator Yell, declarodr

“the administration has expressed coucern that the language
on the PLO might require the closing of the Observer Mission
to the Unitod Natiome in violation of U.S. obligation4 under
international law. The bill language, a4 | read it, doee
not necessarily require the cloeuro of the PLO Obeerver
Mission to the United Nations, Since it is an established
rule of statutory dimterprotation that U.S. courte will
construe congressional statutes as consistent with U.S.

obligations under internetion law, if such construction is
et all plausible.

The proponent4 of closing the PLO mission argue that
the Unitod States 1s under no legal obligation to hest
obeerver missions., |If they are right 48 4 matter of
international luw, then the language in this bill would
require the closure of tha pLO Obosrver Mieeion.

On the g¢ther hand, if the United Stated is under 4
legal obligation as the host country o¢f the United Nations
to allow observer misslons recognized by tho General
Assembly, then the language in this bill cannot be
construed', in my opinion, 44 requiring the closure of the
PLO Observer Migslon. The bill makes no mention of the PLO
Mission to the United Nations and the proponent4 never
indicated en Intent to violate U.S. obligations under
international law., Rather, they asserted that closure of
the Now york PLO office was not a violation of international
law and that they were proceedipg On this basis.”

(Congrcaalonul Record, Vol. 133, No. 200, 16 becember 1987,
pp' = )
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Before developments had reached thie stage, the Secretary-General
on 13 October 1987 wrote to the Permanent Representative of the United
States expressing his aerious concern at tha adoption by the Senate of
an amendment which eought to make unlawful the maintenance within the
United Statee of any office of the PLO. He recalled the terms of the
letter of 29 January 1987 of the Secretary of State, and declared
that , "I am in agreement with the views exprcaeed by the Secretary of
State in this matter . .,"

On 7 December 1987, the Secretary-General wrote to
Ambagsador Walters in tho following term:

“it 48 the legal position of the United Natione that the
members of the PLO Obeerver Miasion are, bv virtue of
General Asaembly resolution 3237 (XXIX), invitees to the
United Natione and that the United States 1a under an
obligation to permit PLO persomnel to enter and remain in
the United States to carry out their official functions at
the United Natione under the Headquartere Agreemeat. This
poeition . . . coincides with the poeition taken by the United
States Administration in the letter . . . by the Secretary of
State om 29 January 1987 . ..

gven at this late stage, | very much hope that it will
be possible for the Administrationm, in line with its own
legal posit ion, to act to preveat the adoption of t his
legislation., However, | would be grateful if you could
confirm that even if this proposed legidation becomes law,
the preeent arrangements for thu PLO Obeerver Mission would
not be curtailed or otherwise affected. Wthout such
asgurance, a dispute between the United Nations and the
United Statee concerning the interpretation or application
of the Headquartere Agreement would exist and | would bc
obliged to enter into the dispute settlement procedure
for?'seen under Section 21 of the UN Hoadquartere Agreement

The legislation nevertheless having been adopted, and, having
been made part of the State Department's authorization to expend
funds, sSigned into law by the Preeldent, the Acting Permanent
Representative of the United Stetes, Ambassador Okun, wrote to the
Socretary-General on 5 January 1988;

“Tho legislation to which your letters refer is part of
the ‘Foreign Relations Authorization Act, Fiscal Years 1988
and 1989', signed by President Keagan on December 22.
Section 1003 of thislaw, relating to the pPaiestine
Liberation Organigation (PLO), is to take effect ninety daye
after that date. Because the provisions concerning the PLO
Observer Mission my intringe on the President's
constitutional authority and, if iwplemented, would be
contrary to our international legal obligations under the
United Nations Noadquarters Agreement , the Administration
intends, during the ninety-day period befure this provislon
18 to take effect, tO engage In consultations with the
Congreae in an effort. to resolve this matter.”
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On 14 January 1908, the Secretary-General wrote to
Ambassador Walters restating torms of previous exchanges and stating:

"I, of course, welcome tha inteations of the US
Admin’stration to make uee of the 90-day period in the way
descrided by Ambasssdor Okun, and explained in greater
detail by the lcgal Adviser of the State Department,

Judge Sofaer, in his meeting with the Legal Counsel on

12 January. Nevertheleee, neither the letter of

Anbassador Okun nor the atatements made by Judge Sofaer
constitute the assurance | had sought ia my letter of

7 December 1987 nor do they eusure that full respect for tho
Headquartere Agreement can be assumed. Under these
clrcumstances, a diepute exlats ‘between the Organization and
the United States concerning the iaterpretation and
application of the Headquartera Agreement and | hereby
Invoke the diepute settlement procedurxe set out in

Section 21 of the said Agreement.”

n 2 February 1988, the Secretary-General wrote again to
Ambassador Walters, in the terms aet out in paragraph 19 of the
Court 'e Opiaion.

On 11 v“ebruary 1988, the Legal Counsd of the United Natioms,
Mr. Flelscthauer, wrote to Judge Sofaex, informing him that the United
Nations had chosen Eduardo Jiménez de Aréchaga, former Presi. ant and
Judge of the International Court of Justice, tO be its arbit ator “in
the event of arbitration under Section 21 . .." and, in view of the
governing time const raints , urged that the United States inform the
United Nations as soon as possible of its choice of an arbitrator.

Resolution 42/229 B was adopted by a votu of 143 to none The
United States did not participate in the vote. Ambassador Okun gave
the explanation which i1s quoted in paragraph 22 of the Court's Opinion.

On 4 March 1988, following the adoption of resolutions 42/229 A
and 42/229 8, the Secretary-General wrote to Aebaeeador Walture
observing that he had not received an official reeponee to his letters
In which be had eought

“assurances regarding ,the non-application or the deferral of
the application of the Aati-Terrvrism Act of 1987 to the PLO

Ohaetver Misaion nor ... aresponse . . . regarding the choice
of an arbitrator by the United States’.

He continued that

“it is my hope that it will stlll prove possible for the
United States to reconcile lts domestic legislation with ite
international obligations. Should thiw not be the case then
1 trust that the United States will recognize the eiistence
of a dispute and agree to the utilizativn of the dispute
settlement proucedure provided for in Section 21 of the
Headquartere Agreement, and that in the interim period the
status quUO Will be walatained.”
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O0u 11 March 1988, Amkassador Okun wrote to tho Secretary-General
in the terma quoted in »aragraph 24 of the Court's Opinion, The
Secretary-General protesied Aubassor Okun's letter of 11 March 1988
and by letter of 13 March replied in the following terma:

"in the view of the United Nations the decision takon by the
United 8tates Government as outlined in the letter is @
clear vielatdou of the Headquarters Agreement between the
United Nations and the United Scates. In particular, |
cannot aeccept the gtatement contained In the latter that the
United States may act irroepective of its obligatione under
the Headquarters Agreememt, and | would &gk you to
reconelder the eerioue implications of this statement given
the responsibilities of the United States as the host
country.

1 must also take imsug with the conclusion reached in
your letter that the United Statea believes that submission
of this matter to arbitration would not serve a useful
purpose. The United Nation8 continues to believe that the
machinery provided for in the Headquarters Agreement is the
proper framework for the eettlament of this diepute and |
cannot agree that arbitration would serve no useful
purpose . {n the contrary, in the present case, it would
serve the very purpose for which the provisons of
Section 21 were included in the Agreement, numely tha
settlement of a diepute arising from the interpretation or
application of the Agreement.”

The Attorney-General of the United States wrote tho Permanent
Observer of the PLO Mieeion to the United Notions on 11 March 1988 in
the terms set out la paragraph 23 of the Court ' 8 Opinion. Tue PLO
Observer replied on 14 March in the terms contained In paragraph 27 of
the Court ! ¢ Opinion. Attorney-General Meese responded by letter of
21 March ae quoted in paragraph 27 of the Court's Opinion.

In ite written statement eubmitted to the Court in the currant
proceedings, the United §tates repeated the eubetunce of
Ambaeeador Okun's letter of 11 March. It obeerved that, since the PLO
Mieeion had not complied with the Attorney-General’8 order, a lawsuit
had been filed to compe compliance. Tho Statement continued:

“That litigation will afford an opportunity for the PLO
and other interested parties to raise [egal challengrs to
enforcement of the Act against the PLO Mission. The Unit ad
Statee will take no action to close the Mission pending a
decision In that litigation. Since the matter is still
pending in our courts, we do not believe arbitration would
be appropriate or timey.”

In the written etatemeut Of the Secretary--General, the
Secretary-General, in recounting the factual kistory Of the matter,
recalled the terms Oof his letter Of 7 December 1987 and siated that
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“a diepute would only exist if the United Ytateu UGoOvarnment
would fail to provide an asgurance that the existig
arraagemente for the PLO oObserver Mission would net ba curtailed
Or ocherwise effected . ..,

Once tha Act had become law, the written statement e¢o.tinsed,

“In the Viaw of the Secretary-General, in tae absence of
any assurance a3 to the maintemance of the exiating arrangements
for the PLO Obearver Mission, the incompatibility of thi § Act
with the obligation8 of the host country under the Headquarters

Agreement created 8 diepute within the meaning of 8uetion 21 of
the Agreement , "

The Secretary-General further argued thati

“The automat ieity of the prxocess of bringing the ATA
(Anti-Terrorism Actl into force which wag@ initiated with the
s8lgniag of tha ATA into law, objectively coaetituteb an
immediate threat t0 bring about the closure of tha facility from
which PLO representation to the United Nations t8 accomplished,
and this immediate threat i itself . . . sufficient to create s
diepute in the abgence Of an assurance from the Executive Branch
that the legislation will not he enforced or that the exlating
arrangements for the PLO Observer Misslon in New York will not
be affected or otherwise curtailed.”

The Secretarv-Genaral at t he same tine concludeds

“the United Nation8 believes that a diepute lee existed between
the united Nations and the United State8 from the moment of the
aignini into low of the ATA. Nor cap there be any doubt that
this dispute concerns the interpretation or application of the
Headquartars Agreement. The Secretary of State of the United
States and various representatives of the United States im the
Hoet Country Committee end the General Assemhly have ¢learly and
consistently recognised that the PLO Ubserver Mission personnel
are present in the Ualted States in their capacity as invitees
of the United Nations within the meaning of the Headquarters
Agreement, and the Sacretary-General has repeatedly taken the
position that the ATA is inconsistent with t h e Headquarters
Agreement . Thus, the formal conditiona for invoking Section 21
of the Headquattere Agreement are clearly established and the

procedural obligations of the parties, therefore, have becoue
effective.”

On the basls of this record, what conclueione may be drawn ag to
the current axietence of #& diepute between the United Nationg and the

United $tates over the interpretation or application of the¢
Headquarters Agreement !

Aa the Court rightly emphasizes in itg Opinion, whether there
exists an international diepute 18 a matter for objective
deterwination, The mere agsertion or denial of the exietencc of a
dispute by oue (or both) sides is not dlapositive. The Court also
recalls its clagsic definition of a diepute a8 “a disagreement on 4
polnt of law, a conflict of legal views or jinterests between two
peraona”. la there such disagreemeat or conflict in thiy case over
the interpretation of the Headquarters Agreement?



A/42/952
Fnglish
Page 41

I do not belisve 80. On the contrary, throughout there hau baen and
renains 8 scriking concordance ot view betwesn the authorized
representatives of the Unitrd Nations and thr United States on tho
interpretition Of the Headquartars Agresment. Thus the Jecratary of
Stace at the oucset declared thst the United Stetes fs under "an
obligation to permt PLO Observer Missiou personnel tOo enter and remain
in the United Stat88 to cbrry out their official function8 at
United Nations hn;dqu;rt.rl. ««"« The Lagal Counsel oil the Unit ad
Natious snnounced that "The Organization shared” that "legel opinion

. Y. The Secratary-Genaral than declared that, “I am in sgreesent vith
the viaws expresdad Dy thr Secratary Of Stace IN this matter . ..". He
subsequantly specified tht the poasition of the Unitrd Natioans “coincidaes
with the position taken by thr United Scatee . ..”. For its part, cha
Unitrd States, sfter the signing lata law of thr Act, reitersred tht,
“if implemented,” the act “would be contrary to our internatlooal legal
shligations under tha Unitrd Nations Headquarters Agresment . . .".

The United States has not retresated from that porition nor, of
course, has the United Nations. Thisisntmy® @7 €040 concluston;it
is one which has been widely and recurreatly n!ﬂrnad in the course of

General Assembly debats of the matter, and as recently 46 23 March 1988.

Thus on 29 Fabruary 1388, the representstive of Zimbabwa declarad
that, "The legal opinion expressed in the letter froam Mr. Shultz was
shared by the Secretary-General asd the United Nations Lagal Counsel . . .,
(A/62/Pv.101, Q. 33). The representative of the Federal Republic of
Germany, upukina 0oa behalf of the 12 States menbers of the Europesn
Community, steted that

“"they fully share the views slready expressed by both the
Secratary-Ganaral of tha United Nations and the United
States Secretary of State . . . tO the effect that the United
States is under an obligation 10 permit PLO Observe. .4ission
perscunsel 10 enter and remain in the United Statas to carry
out thrir officiel function8 st United Nations Headquarters”
(ibid., pp- 51-32).

The representative of Czachoslovakia, using virtually ideat’ e |
language, recalled that "those facts wers recognized unreser /edly . . .
by Mr. George Shultz, Secretary of State . ..” (ibid, Q. 82). The
representative of Deomark, spesking vu behslf of the five Nordic
countries, declared that "Tha Nordic countries fully share the viaws
On this quastion already axpressed br both tha Secretary-General snd
the Secretary of State . . ," (ibid., p. 101).

9imilarly, on 1 March 1988, the reprssantstive of Austrias
declared:

“It {s 241 understanding from thr discusslon of thr
watter during the work of <he Sirth Committee tluc the
® pphsbihtv of t he relavant provisions of the Haadquartars
Agrsement {0 the PLO Obsaerver !{lssion and ics persoanel isS
not baing disputed by any delegation, including the
delagation of the poge country.”
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The repressntative of Bangladesh the day before put it in the following
ternal

"The Sacystary of State of thr United States, in a
letter to the Senate, atated am aarly as 29 January 1987
that thr hart country was

'under an obligation to permit P10 (Observer Mission

personnel to snter amd remain in the United States to
carry out their official fuactions at United Nations
Headquarters.'

That view is shared by 145 Membars Of the United Nations,
which voted in favoeur oOf General Assembly

resoclution 43/210 B, which was adopted on 17 December 1987 ~
with the sole exception of a single Member State. Such
unanimity of opimion on the interpretation of A legal
proviaion is truly uoprecedented." (A/42/PV.102, p. 68.)

Finally, on 23 March 1988, at the last resumed ssssion of the General
Assembly , thr representativa of Burma concluded that i

“The subject under dispute cannot be seen as relating
to the aubatantive lnterpretation of this issue In respect
of tha Headquarters Agresment, for it is avident from what
ham bran expressed by the relevant authoritica of t he United
States Administration that it cannot be arid that there is a
contzovaray over such an interpretation between the position
taken by them and the views of the Seeretary~Genarsl and the
virtually unanimous views rxpreaard by Member States."

In viaw of the demonstyated conaistancy of the views of the
Unitad Nations and the United Starer on the interpretation of the
Headquarters Agresment I au unpersusded by the Court ' a conclusion
that "the opposing attitudes of the partiee” gives rige to a dispute
"concerning thr interpretation or application” of the Headquarters
Agreamant. Insof ar as that conclusion relstes to application, it la
not without force} incofar a8 it relates to interpretation, the abovr
racitation of the facts »f the cass in my view demonstrztas that it is
not wholly convincing.

It is Of couraa true that , where the breach by a State of its
obligations under a treaty is manifest ancd undenied, such breach does
not eacaps A jurisdictional clause which affords a court - such as
this Court = the authority to decide disputes over that treaty's
interpretation Or application. Counsel for the United Statra so
argued in the case of United Statec Diplomatic and Conaular Staff {g
Tehran, I.C.J. Pleadingu, page 279, and chat arguseat, apparently
accepted Dy the Court, remaina persuasive. But it doer not follow
that, in a particular case, the #x{ stence or non-existence of a
dispute over the interpretation of & treaty is unaffected by the
articulated concordance Of views of the parties concerning its
intezpretation. In the came bafore the Court, if the question of
application of the Headquarters Agreement ig for purposes Of analysis
put aside, it does appear that the views Of the parties on its
interpretation "coiacide” (Co use the term employed by the
Secretary-General),
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That baing said, I nevertheleas recogniee that there is logici n
and authority for the position thwt every allegation by a party of &
breach of a treaty provision « however msnifest sud admitted by the
other party = necessarily entails elements of interpretation (by the
parties and by ray court sdjudging thew), because au rpplicrtion or
uisapplication of a treaty, howevsr clear, is rooted in an
interpretat ion of it. But whoa a party sctually alleges, if not in
form then in substasce, only a failure to apply the treaty, and makes
clear that there 4@ no diopute over 4its interpretation, is there, for
purpooom of dispute settleusnt, & dispute over the treaty's
laterpretation? L have my doubts.

The essential question gt imgue in this case is Whether there is
& dispute over tho gpplicetion of the Headquarters Agreement. The
Court acknowledgea that there may bo question about whether the
Anti-Terrorism Act has bsen applied or whether tho Aut will only have
received effective application when or if, on completion Of current
United States judicial proceedings, the PLO Mission s in fact
closed. It maintains, howaver, that this ia not decisiva as regards
section 21 of thr Headquarters Agreement, since thau Agreement refers
to any dispute concerning its interpretation or application and not
the application of measurea tgken in the municipal law of the United
States.

The Court 1s of course correct in pointing out thet the tesue
before the court iethat of the ®  pplication of the Headquartevs
Agreement and not that of the application of the Anti-Terrorism Act.
But if the Act 1a not effectively applied to the PLO Qbeerver Mission,
whet content is there to a dispute over the applicat ion of the
Heedquartero Agreenent ?

It should be recalled that the Secretary-General did not
consistently treat the wigning into law of the Act as giving rise of
itself to a dispute over the application of the Headquarters
Agrean. “t. This i¢ made c¢lear by the terma of hias letter of
7 Decembar 1987, in which he requested of the United States
confiruwatlon that, even if the them proposed legislation were to
become law,

“the prooent arrangements for the PLO Observor Miseion would
not bo curtailed or otherwiwe affected. Wit hour ouch
asasurance, a disputo betwoen the United Natione and the
United S8tates concerning the interpretation or application
of the Hemdquartars Agreement would exist . .."

Thereafter, finding statements made by the United States not to
constitute the assurances which he hod gought, on 14 January 1988 he
declared a digputeto ® riclt. However, on 2 Februacy, the
Jecretary~General wrote that |

“gince the United States 8o fOr has Not heen in & pousit ton

to give appropriste agsurauces regarding the deferral of the
application of the low to the PLO 0Ohgarver Mission, the time
is vapidly approaching whon 1 will have no alternative but
to proceed either together with the United States within the
framework of Section 2l of the Headquarters Agreemeni or by
informing the Goneral Aswembly of the impesse vlat huw been
reached”.
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453cH @ ftar tha Geueral Assembly requested an ® dvirory opinion of the
Court, tha Bucretary-Ceneral on 4 [darch 1988 raeferrud tO "assurances
regarding the non-epplicatLun or deferral of application” of tha Act,
and truatad that the United States would recognize hu Axistence of «
diaputr wshould {t not prove possible for the United States to
reconcile its domestic legislstion with its internationsl
obligationa. Iu his written statement submitted to thla Court, tha
Sacretary-General contendod that there is a dispute within the meaning
of section 21 Of the Headquarters Agreement “{an tha sbsence of my

o soegcass as {0 tha maintenance of the ® Xxiatiny @ rranysmanr:a for the
PLO Obaervar Miwnsion™. The Secretary-Genersl malntsined in his
written statenmant that a threat to close tha PLO Misaion c¢rested a
diaputa "in thr ® baencaof an a ssursnce froa tho Executive Branch that
tha legislation will not ba enforced or that exiiting ® rranaamanta for
the PLO Obarrvar Mission in New York Will not ba affected Or otherwise
curtailed”.

Yor ite part, after the Aot became law, thr United States
initially observed that it had not yrt taken action affecting the
functloniny of thr PLO Miaaion. (uce thr Attorney-Genaral hru
deteruined that ha was required by the Act tu close the Naw vork
of fica of thr PLO Ohaarvar Mission, and {net it utad action in thr
District Court, ha declared that: “Tha United States will take ao
action to close thn Missiou prending A decision in that litigation."”

Thia nnsirion was rairerared hy the Unirad Krares mnes than ance,

Thus 1t 18 clear that the Secretary-Genaral rrpantadly fndicated
that, if tha United States wers to provide assucances that currant
® rransamentafor the PLO Miaaion would be “mainteined” and that
applicacion to it of the Act would ha "deferred”, u dimpute ovar tha
intarpretation and application of thr Headquarters Agreement would not
o rira The United States has provided assurances in this vain, though
only “Until thr United States courts lisve determined” whether that Act
"requires cloaura of the PLO Obaarvrr Minsion".

However important that coudition la, it does not vitiate thn
ut 11ity of those assursunces. [t 1s got char why thesa assurances of
tha United States may not ba trested gp sufficient assurances of the
naintenance of exioting arrangements for the PLO {buerver Mission,
yending the putcome of Uitigation i N United States courtsNaturally
it {n for the Secrecary~General to decide whether amsurances which ha
seeks are aufficient or insutficient. Nevertheluss, the assurances of
ths Uniced Btates bear upon an ohjectiva detezuwinarion Of whether,
now, a dispute existe Over the application Of tho Headquarters
Agresnent.

Thr fact s that tha PLO Observer Mission to the United Nativas
functions. It nas not heen ¢losed; {te ® ctlvitI+9r give no sign of
havi 14 been "sffccted op otherwise curtailed”. Tt 4p true that it hLas
the buvden of defonding Ltwelf in U ited Nations fora @ n d ia the
United Statos Dintrict Court agalnst the tureat Of clngure. But au
vbjective appraisal Of th a matter aurely sustains the conclusion thet
the PLO, in thr opinfen of thr members Of the United Nations and in
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public opinion, has uot been adversely affected by the enactuent of

the Anti-Terrorisu Act end action in pursuance ot it. (n the
contrary, it appears to have significently bounefited.

1f the pLO had closed down itg office in New York City in
raoponsa to the Attoraey-Ceneral's determination, a dispute over the
application of the Headquarters Agreement undoubtedly would have
exieted from the yime of that closure. As it 18, the ismsue of whether
the PLO actually will be required to clone ita New York office lasg not
been definitively determined by the Attorney-General; that issue
ratf|1(er is before the Distxiet Court for the Scuthexa District of Nuw
York.

I oral proceediungg before this Court, the Legal Counsel of the
United Natlona took the position in answer to a question that, if
United Statea courto were to hold that the Anti-Tarrorios Act cannot
lawfully be enforced against the PLO Obeorver Mission, that would not
mean that the diopute had never exieted but would werely put san emd to
t ha diapute . That 18 a reasonable futerpretation of the facte and oue
which leads me to conclude that tha Court's Opinion is teuable. But
It 18 not a necessary interpretation, particularly in view of the
Secretary-General having repeatedly comlitioned the existence of @
digpute upon the absence of assurances frow the United Stutes of the
maintenance of existing arrangements for the functioniny of the PLO
Ubserver Mission.

The question in .3e and cowes to whether tha Uuited States now 1ia
bound to arbitrate the dieputa, or whathar it will only be so bound in
the avant that the Distriet Court should order tht the Act be
enforced ggainst the PLO Oboervar Miseion. Should proceedings before
the Digtrict Court and any appeals therefrom ba waintained, the
poseibilities of municipal judgment are eeveral. It could be held
that the Act applies to the PLO Oboarvar Mise¢ion, in which event the
United Sitates has Inferred that it then will regard arbitration of the
resultant dieputa an “timely and apprupxiate”. Alternatively, bhaviug
rogard to the ressouing of Senator Pell set out above or on other
grounde, it could be held that the Act doau not apply to the PLO
Observer Miseion, in which eveat, if a dispute requiring arbitratiou
aver existed, it uo longer will. ¢ it could be held that, in view of
tho Advieory Opinion of this Court, and in view of the fact that t ha
Anti-Torroriem Act does not meatlon, sud accordingly canpot be
interpreted ge derougat ing f Tom, arbiiral ohligacions o f the United
States under the Headquarters Agrecment, in any event the United
States ig bound to arbitrate the diopute. There may be other
possibilities as well.

A possible interpretation of asection 21 of the Headquarters
Agreement Which 1 do not find sustajuwable la that, because It coutalns
whet in arbitration circles is characterized a¢ an fupecfect or
incomplete cluuse, that clause perwits 4 party not to appoint an
arbitrator if it so chooses. Sect lon 2 1_(a) provides:

"(a) Auy dispute between the United Natious and the
United States concerning L he interpretal oo ox applicat ion of
this agreenent . , . which {g not settled Ly negotlat Con or
other agreed mode of settlicuent, ghall | S rvefecrod for final
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dacislon to a tribunal. of three arbitrators, one to be named
by the Secretary-General, one to be named by the Secretary
of State uf the United Stztes, and the third to be chosen by
the two, or, if they should f atl to agree upon a t bird, then
by the President of the Internatiomal Court of Justice . "

The glauge is incomplete in that, while it contains provision for
appeintment of a third arbitratoer by an appoiufing authorigy , it
containa no provision for an appointing authority to appoint an
arbitrator whom a party has failed to appoint. Arbitration clauses

which are more prudently crafted characterietically do contain such
provision.

The International Law Commission of the United Nations in its
early years made a vigorous amd searching effort to block loopholes in
the process of international arbitration. The absence of provision
for appointment by an appointing authority of an arbitrator whom a
party has failed to appoint was seen as a large loophole. Despl te the
progressive character and technical excellence of the draft prepared
by the Commisalcn at the instance of its special rapporteur,

Professor Georges Scelle, the General Assembly’'s majority proved ina
large measure unwilling to accept the Commission's work; it preferred
to keep loopholes open, to maintain the diplomatic f lexibility of
iaterprecation and action which oftea has detracted from the judicial
character of the processes of international arbitration. Beariog in
aind this history, it might be argued that the arbitration provisions
of the Headquarters Agreement were deliberately drafted so as to omit
provision for third-party appointment of an arbitrator whom a party
failed to appoint in order to afford the parties au ultimate exit from

an obligation which in a particular case one or the other might find
exigent,

I do not believe that such a contention would be correct im the
current case, not because the Headquarters Agreement was concluded
before the General Assembly reacted as deseribed to the Commission’s

draft, but because the Court has decisively and soundly rejected 1t in
axalogous circumstances.

In its advisory proceedings on the Interpretatiom of Peace
Treaties, the arbitration clause before the Court was in pertinent
part essentially the same as that of the Headquarters Agreement. That
is to say, while it provided for an appointing authority (ia that
case, the Secretary-General) to appoint the third member should the
two parties fail to agree upoa him, it contained no provision for the

appointment by san appointing authority of an arbitrator who in the
first place was to be named by a party.

In disputes between Bulgaria, Huagary and Rumania ON the one
hand, and certain Allied and Associated Powers signatories to the
Treaties of Peace on the othex, the Government a of Bulgaria, Hungary
and Rumanis refused to appoint arbitrators in pursuance of the
arbitration claase of the Treaties. The Court held that “all the
conditions required for the commencement of the stage of the
settlement of d¢isputes” by the arbitral commissions “have been
fulfilled”, andconcluded:



“In view of the fact that the Treatles provide that any
dispute shall be vefer. . to a Commisaion ‘at the request of
either party' , it follows that either party i obligated, at
the request of the othar party, to co-oparato {g
constituting the Coumiseion, in particular by appointing itg
represent afve, herwise the wethod Of settlement by
Cominsione provided for 1o the Treaties would complataly
fall in its purpose.” (1.C.J. Raports 1950, pp. 65, 77.)

(Signed) Stephen M. SCHWSBEL

Best Hard Copy Avallable
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SEPARATE QPINION OF JUDGE SHAHABUDDEEW

I agree with the Court’s decision but propose to record sone
additional views directed to matters of approach and perspective in
regpect of tuo points. The first relates to the stage at which the
dispute mat erialized. The second relates to the question whether the
dispute wa8 one concerning the interpretation or application of the
Headquarter8 Agreement.

As to the first point, the decision of the Court has limited itself
to finding that “the opposing attitude8 of the United Nation8 and the
United States show the existence of a dispute between the two parties to
the Headquarters Agreement ", The Court has not made any explicit
findings as to when the diapute materialized. Recognizing that various
dates may be eligible for consideration over a period of shifts and
changes in an evolving situation, | nevertheless have difficulty in
resisting the impression that it is excesglve judicial economy to leave
in obscurity which of these possible date8 is the material one. A
determination that a dispute is in existence is not made in vacuo; it is
necessarlly made after reviewing a dynamic course of events flowing over
a period of time and determining that it ultimately eventuated in a
dispute at a certain stage, however roughly this may be computed. It
geems to me that the identification of this stage is an integral and
inescapable part of the declarable reasoning process of the Court
relating to what | regard as the central (though not sole) issue in the
case, namely, whether or not a dispute existed a8 at the date of the
General Assembly's request for an advisory opinion. Additionally, the
identification of that stage supplies a useful and perhaps necessary
analytical benchmark to differentiate between communications and
discussions forwing part of the process leading up to the birth of the

dispute, and those directed to the resolution of the dispute after it had
come intu being.

The Bill in question had been introduced in the Unjited States House
of Representatives on 29 April 1987 and in the Senate on 14 Mag 1987.
The United States Administration was opposed to the purpose of the Bill
but recognized that that purpose was in fact to close the PLC) {hserver
Mission. The President being charged with responsibility to enforce the
laws of the State, the assent given by him to the Hill on
22 December 1987 was reasonably capable of being interpreted as a
comitment by the Administratioan to enforce a closure of the Mission irn
obedience to the command of the Act.

Against these unfolding events, the SecreLary-Genmeral is on record
as objecting as from 13 Uctober 1987 on the ground that such a law would
lead to a breach by the United States of its iuternaticmal legal
obligat ions under the licadquarters Agreemeut. In his letter of
7 December 1337 to Ambassador Wwalters, United States Pertinent
Representative to t he Unit ed Nat ions, he made it. clear that in his view
the enactmeat of the legl slat ion would give rise to a dispute unless
certain assurances were given. ‘The fair Interpretation was that this
looked to assurances to be given nn or before the enactment of the
legislation, it only becoyse of tuwe need tu aveld any period of risk or
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uncertainty. No such assurances having been giver., e giving of assent
to the Act on 22 December 1987 automatically operated ¢ bring the

competing interests into epllision and to precipitate a dispute.

The Secretary-General's formal declaration on .4 January 31988 of the
existence of a dispute was not necessary for its ervstaillization (see the
Chorzow Factory case, P.C.1.J., Series A, No. 13, pp- 10~1i, and the
Certain German Interests in Polish Upper §ilegia case, P 1.1 oJo,

Series A, No. 6, p. 14). Save for Ambassador Qkun‘s latter of

5 January 1988, advising that the assent had beeu given to the Act on

22 December 1987 and tperefore assoclated in supstance with chat fact
there were no new developmeats between the date of assent and

14 January 1988 when the Secretary-General replied stating that a dispute
existed and invoking the dispute8 settlement procedure Set out ipn

section 21 of the Agreement. The Secretary-General did not say as from
when he considered that a dispute existed. Us letter is not necessarily
inconsistent with a dispute having automatically erystzliized on

22 December 1987 in terms of the previous developments., But, if this is
wrong, it is clear that a dispute did at: any rate come into being on

14 January 1988. The record leaves no toom for doubt that the dispute
which so arose on one or the other of those two dates has continued in
existence to this day.

On the second point, as to whether the dispute was one “concerning
the interpretation or application” of the Headquarter8 Agreement within
the meaning of section 21 of it, there seems to be au argument that, even
though there was a dispute, the dispute did not concern the
“interpretation” of the Headquarters Agreement for the reason that the
Secretary of State shared the views of the Secretary-General ag to the
status of the PLO Observer Mission under the Agreement; and that,
further, the dispute did not concern the *“application” of the Agreement

for the reason that a closure of the PLO Observer mssion has not as yet
been effected.

As to whether the dispute in this case related to a question of
interpretation of the Agreement , it was indeed the case that the views of
the State Department coincided with those of the Secretary-Geaeral on the
questioa of the status of the PLO Observer Mission under the Agrzeuent
(see the Secretary-General's letter of 13 October 1987 to United States
Permanent Representative Ambassador Walters). 3ut then different views
on the subject seemingly prevailed with the United $tates legislature,
and these would seem to have been upheld by the President when he
assented to the Act adopted by it.

I have, however, considered an argument that, even so, there is
still no conflict of views between the Uaited Stares apd the United
Nations as to the interpretation of the Agreement for the reason that the
United states has taken a positioua which may be lntecspreted to mean that,
although the Administration is obliged by domestic iaw to enforce the Act
by closing the PLO Observer Mission, it a: the same time recognlzes that
it has no right to do so under international law and will engage
international reayansibility accordingly if it proceeds to a closure.
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The argument in interasting, am much for its reiinament ae for its
consequences, for, if mound, it moana that, provided a State is prepared
to go on record am adwitting that it 18 conacioualy embarking on the
violation of i1ta accepted treaty obligation « something few Utataa are
prepared to do (mee S. Rosenne, Breach of Traaty, 1984, P 11) - it can
e acape its ohllgation tO gubmit 10 an agr@, procedure for the sattlement
of disputer coucerning the interpretation of the treaty on the ground
that it 18 in fact in agreement with tie other ynrty as t0 thc meaning of
the treaty, with the consequence that there La no dispute anto ita
interpretatioun.

A proposition productive of guch strange results may wot
unreasonably be @ uapctcted of supplying its own refutation. I would
atrapact that, to begin with, the superstructure of the argument barer
itsef too narrowly on a poaaiblv dimjointed reading of the diaputea
settlement formula prescribed by section 21 of the Asreement.

The phraoe “interpretation and application” has occurred in ona
version or e nothor in a multitude of disputes settlement provisions
extending ovar many decades into tha past. In tha Ca ta_;g_(‘g;ug
In.ecests in Polish Upper Silesla case, P.C.1.J., Series A, No. 6,

page 14, it was held that it wan not necessary to aatirty both elements
of the phrase taken cumulatively , the word "and” falling to be read
disjunctively. The phrase in this came happana to be “interpretation or
application”. satisiaction of either element will therefore suffice.
But, further, e inco it is not poaaible to interpret a treaty ® <+  with
raference to some factual field (even if taken hypothetically) end since
it in not poaaibla to apply a treaty except on the baaia of some
laterpretation of it, there is a detectable view tht there s little
practical, or even theoretical, distinction betvaen the two elements Of
the formula ‘«ee L. B. Sohn, “Settlement of Disputes relating to the
Interprotation and Application of Treatise’, Recueil des cours de
1'Académie da droit international de la Haye, Vol. 150 (1976~I11),

p. 271). It @ eamr argu.ble that the two elements constitute a
coppendious term Of art generally sovering all diaputaa am to rights and
duties having their source in the controlling treaty (see the language
uaed in the Chorzow Factory case, P.C.1.J., SEries A, No. 9, p» 24). It
1s, With much respect to the opposite view, NOt right to adopt an
approach which would seek to avoid this conclusion by dissecting the
phrase in question, focusng ueparataly on its individual elements, and
then reading them am if they did not belong t ogother in a mingle formula
whore force indeed derives from its constituent partr but is not
coextensive with thelr sual.

Expan@iveness 1s alien tO the clrcuwspect and cautious approach
which coneidarations of we ight and solidity have long pointed out am
®  ppropriatr to o court circumstanced as this is. The const ruction

B — ]

JIhe proviem involved is probably u tawi l{ar cue in all jurisdictions.
Stamp, J., cousldered it In Bourne v . Norwlch Crematorium (1967) 2 A || E.R.
576. rem
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propoeed above does not, 1 believe, surpass tho bounde of a4 reasonably
oaraful contextual appreciation of tho iantendment of thu clause Ia
question. But, even if it should for any reasen be judgod unuccaptably
in advance of the text on which it 1is based, atill it dues appear to me
that the aim of the opposite contenticn distinctly exceeds its reach,
falling shoxt, ag tha latter dooe, of all the ground that neade to be
covered if thu contention, assuming it to bo right, 1a to furnish 4
complete justification for returning a negative gnswer to the General
Asgembly's question.

This {g bacauee the contention : 3 directed only to tha situation
which will be created if gnd when tha office of the PLO Obearvar Migaion
is ultimately closed. It is only with xespect to that situwation that |t
may ba gaid that there ig no diepute batwoer the United Nations and the
United States concerning the _1nte_1'\|>ratation of the Agreement, It being
agreed by both of tnem that it will be breached in that avant. But the
Secretary-General's claim covers an additionul matter with respect to
which it is ¢lear that the two sides are iu disagreement over the
interpretation of the Agreement .

The additional matter concern8 the queetiou whether, oven if there
is no ultimate clogure, the Agreement is currently being breached by
reagon of a threat extended by tha vary esactment of the Act on
22 Dbecember 14987, teken either separat.ly from, Or cumulatively With, its
subsequant entry into force on 21 March 1988, with tho Attorney-General's
cloeura diroctiva of 11 March 1968 (isgued even before the Act entered
into force and described in thy United States written statement to the
Court as ar. “order”), and with the c¢onsequential iuetitution on
22 March 1988 of an action to enforce a closure uud its continuing
pendency since ¢ hen. |’ way reasonably b o 1inferred from the material
before the Court (oral proceedings included) thar the Secretary-General
coneidars that theta la a8 queetiou as to whether these watters are
tuemselves currently €t varience with the Agreement, in the sense of
whether they are in violation of any right impliedly conferred by the
Agreement on the United Nut ions tO ennure thut ite perwanent invitees caa
function from their established offices without hLavassmesnt Or unncceasary
interference. It is squally clear from the material that the
Dalted States doee not accept thak there 1s any current violation Of the
Agreement, having cunsistently waintailned that no question of a violation
can arise unloee aid until tho Act is in fget enforced by offecting an
actual closure Of tihe PLC Obearvor Mission's oiffice. It seews obvioue
that this marked divergence of yiows ineiuctably invulves @ dispute
concorning the iuverprotation of the Agreemout .

So far for the queatiou whether the dispute coucerus the
“interpretation” Of the Agreement. Now for a brief word on the question

whether the digpute concernu the "application” of the Agrecment,

Thero could not be any doubt that a cluosure of the PLO Observer
Mission's office will in fact involve & question of the application of
the agrecment. As Lo whoetheo the exiating civcuustances give rige to
such a queetion, the preseat position 16 that the office 18 ia fact bolng
allowed to rewaln opon but, according to the Scecretary-Gencral, thie is
gubject to an existing threat of intervference avising frem Lhe engctuent
and operatfon of the Act. It guewms obvious Lhat the position thue taken
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by the Secretary-General doee raise a question as to whether the

application of the Agreement is currently being affected by the suggested
existence of such a present threat of interference.

There is much in the United Staten position which 18 preoccupied
with t be queetion whether any aetual breach of its obligat Lons under t be
Agreement ha8 a8 yet occurred and as to whether, in the absence of any
such breach, there could be any dispute concerning the interpretation or
application of the Agreement. As the Court bag pointed out, it would be
exceeding its jurisdiction were It to enter into the queetion whether an
actual breach has occurred, that being a question to be reserved for the
arbitral tribunal 1a the event of the Court giving an affirmative answer
to the preliminary question as to whether there ix a dispute. Moreover,
if it is correct to say that in the absence of an actual breach there can
be no dispute, this inevitably involves the Court in determining whether
there has been an actual breach before it can conclude whether a diapute
exists as to whether there has been ouch a breach. So the substantive
matter would be determined before the preliminary issues.

The disputes settlement procedure of section 21 of the Agreement
clearly applies to disputes arising out of complaints about an actual
breech of the Agreement, but equally clearly it i8 not limited to such
cases only. It extends to disputer arising out of oppesition by one’
party to a course of conduct pursued by the other party, or a threat by
it to act, with a view to preducing what the complainant considers would
be a breach of the Agreement. JIn the view of the Se¢retary-General, as [
interpret it, such a course Of conduct or threat was represented by the
enactment of the Anti~Terrorism Act of 1987, this having in fact been
assented to by the host country's Head of State whoee recoguized duty it
was to carry out the laws of the State. Failing assurances to the
contrary (which were suvught but never given) the Secretary-General was
entitiad to assume that the President, through his appropriate officers,
would carry out that duty with consequeaces which the Secretary-General
considered would be at variance with the Agreement. This conflict of
bot: views and interests would give rise to a dispute within the
established jurilsprudence on the subject, whether or not any actual
breach of the Agreement had as yet occurred through the enforced closure
of the Mission.

The framework of the Agreement does not link the concept of a
dispute to tbe concept of an actual breach. A elaim by one party that
the other party ig in actual breach of an ebligatiou under the Agreement
is riot a precondition to the existence of a dispute. And disputes as to
the application of the Agreement comprehend disputes as to its
applice)\bility (see the Chorzow Factory case, P.C.l.J., Series A, No. 3,
p. 20,

However, if this is ® mocg, with the consequence that a claim that
there has been an actual breach is requited, then it is! to be noted that,
from the record, it is a reasonably clear interpretationm of the
Secretary-General’s posit ion that it does include a tlaim that the host
State is in current breach of its obligations under the Headquarters
Agreement by reason of the enactment of the Act considered either
separately from, or cumulatively with, the subsequent actions taken
pursuant to it. -Such 2 elalm may be coatrsted but ecannot be considered
so wholly unarguabhle as to be 3incapable of giving rise t¢ a real dispute
(see the Nuclear Tests case. 1.£.J. Reports 1974, p. 430, per
Judge Barwick, dissenting).
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The general approach taken above would seem t be reinforced by three
consi derations. First, there seems to be no disposition in the jurisprudence
of the Court and of its predecessor to inpose to0 narvew a construction on the
scope of digputes settlenent provisions (see inter wlia rhe Mavrommatis
Jerusal em Concessions case, PC.lJ, Serieg A No. 3, pp. 47-48; the
Chorzow Factory case, P.CI.J., Sertes A No. 9, pp. 20-25; the lnterpretation
of Peace Treafies with Bulgaria, Hungary and Romania case. I.C.J. Reports 1950,
p. 75; and the Appeal Relating to the Jucisdietion of the iCA0 Council, case,
I.C.J. Reports 1972, pp. 106-107, 125-126, and 1473. Arbitxal |urisprudence
likewise rejects the proposition that "insofar as tr=aties of arbitration
constitute conferrals of jurisdiction Upon international authority, they are to
be restrictively construed". (Stephen M. Schuebel, International Arbitration:
Three Salient Problems, Canbridge, 1987, p. 149, note 12, citing Interpretation
of Article 181 of the Treaty of Neutlly (The Forests of Central Rhodope),
Preliminary Question (1931) UNRIAA, 1391, 1403).

Secand, there is the anplitude and elasticity of the word “concerning” as
it occurs in the phrase "concerning the interpretation or application™ of the
Headquarters Agreement. The word "concern" is defined in West's Law and
Comercial Dictionary ia Five Languages, 1985, Volume 1, page 300, as meaning:
"To pertain, relate, or belong to; +t be of fnterest or inportance to; to
involve; to affect the inverest of". (Oted in suppurt is the case of
Reopl e v. Photocoler Cerporation, 154 rMsc. 47, 281,nN.Y.$.dl30. t 0
the same case, Black's Law Dictionmary, 5Sth edition, 1979, page 262, gives
substantially the same definitron bul adds: “have connection with; to have
reference to . .." See too the Shorter Oxford English Dictionary, 3rd edition,
Volume 1, page 389, and Webster's Third New Tniernational Dictionary, 1986,
page 470. And conpare the somewhat simTar approach taken by Judge Schwebel to
the interpretatioa of the word8 "relating to” in the Yakimetz case,

I.C.J. Report8 1987, pages 113-114, where he said:

"The terms of Article 11 of the Statute of the (United Nations
Admnistrative] Tribunal, a8 well as its travaux préparatoires, nake
clear that an error of law "relating to'" provisions of the
United Nation8 Charter need not squarely and directly engage a
provision of the Charter. It is sufficient if such an error is ‘in
relationship to' the Charter, 'has reference to' the Charter, Or ‘is
connected with' the Charter . ..*

| consider that there are elements in that approach which are serviceable here.

A third supporting consideration derives from the principle of
interpretation prescribed by section 23 of the Agreement which requires that
the "agreement shall be construed in the light of its primary purpose to
enable the United Nations at its headquarters i4a the United States, fully and
efficiently, to discharge its responsibiliries and fulfil its purposes", An
interpretation which effectively |eaves the United Natfons W thout amy |egal
recourse In the Circunstances presented can hardly be reconciled wth that
covenanted principle of interpretation (see the analogous situation in the
Chorzow Factory case, P.C.1.J., Series A No. 9, pp. 24-25). Arguments based
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on cases in which parties deliberately decided to leave lcopholes as
expedient escape hatchee in rheir treuty arrangements would seem
raisplaced in the particular context unaer consideratiun.

Certainly, then, the Court should alwaye take care t¢ satisfy iteelf
of ite authority to act. It is equally appropriate, however, for the
Court to be mindful of the riak of wishing to be no very certatn of its
powers ag to be astute to discover overly-refined reasvas for not
exercising those which it may fairly be thought to have. The court has
rightly avoided that risk in thie case.

~ Having given my beet consideration to what, in the absence Of
aeeiatance from the hoet State, | have endeavoured to discern from the

material to be or may be its position, as well &8 to the position of the
United Notions, I can only conclude by agreeing with the decision reached.

(Signed ) Mohamed SHAHABUDDEEN



