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I. INTRODUCTION

1, The present report constitutes a substantially unchanged resubmission of
reports previously submitted to the General Assembly at its thirty-ninth and
fortieth sessions (A/C.5/39/7 and Corr.l and A/40/471, respectively), taking into
account developments reported to the forty-first session (A/C.5/41/8) and those
that have occurred since then. Although those successive reports, to which the
General Assembly has not yet had an opportunity to give substantive consideration
(see paras. 7 and 8 below), were submitted at its explicit requeat and in response
to its concern about possible divergencies in the jurisprudence or practices of the
two common system administrative tribunals, they may also he considered relevant to
thr more recent concern about the functioning of the system of recourse procedures
within the Organization. 1/ Finally, it might be noted that a declaration given by
a member of the International Court of Justice in connection with the Yakimetz case
explicitly recommended that the Aesembly proceed to examine the Secretary-General's
report on the present subject, while the Court and certain Judges addressed other
matter5 {in particular the review procedure for Tribunal judgements) dealt with in
the present report, 2/

2. At its thirty-third session,in 19/8, in the course of its consideration o f
the item *elating to the report of the International Civil Service

Commission (ICSC) , tHe General Assembly requested the Secretary-General and his
colleague5 on the Administrative Committee on Co-ordination (ACC) to study the
feasibility of establishing a single administrative tribunal for the entire common
system and to report thereon to the Assembly at its thirty-fourth sesaion (see
sect. I of Assembly resolution 33/117 of 19 December 1978) .

3. At 1its thirty-fourth session,the General Assembly, after having considered a
report prepared by ACC advising against taking immediate steps to merge the two
existing common system tribunals (that of the International Labour

Organisation (ILO) and that of the United Nations) but suggesting the purposeful
harmonisation and further development of the statutes, rules and pract ices of these
tribunals (A/C.5/34/31, para. 13) , requested the Secretary-Genersi and ACC to
pursue such measures with a view to strengthening the common syste¢ » with the aim of
establishing a single tribunal and further requested the Secretary-General to
report to the Assembly at its thirty-sixth session (see decision 34/438 of

17 December 1979).

4. At the thirty-sixth and th irty-seventh sessions, the Secretary-General
reported on certain relevant steps that had been taken by the uni ted Nations
Secretariat and by the International Labour Office consequent on the adoption of
the General Assembly's decision (A/C.5/36/23 and A/C.5/37/23) . At the thirty-sixth
session he explained that the consultations required before any definitive
proposals could be submitted to the Assembl, had not yet been completed and that
consideration of the review procedure for Administrative Tribunal judgements seemed
inappropriate since such a proceeding was pending before the Intarnational Court of
Justice, 3/ At th e thirty-seventh session he presented a detailed outline of a
study that had been undertaken by the Secretariat of those elements of the
statutes, rules and practices of the ILO and United Nations administrative
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triburale for wrich progreseive harmonjzation or further development should be
conridered. As he wars then not yet in a position to make a substantive set of
integrated proporals tot h e Asgembly, he suggested, and the latter agreed, that h e
continue the coneultatians necessary for & progregsive harmonization and further
development of the statutes, rules and practices of the twe triburals, with a view
to strengthening the common system and to reducirg, to the extent possible, the
asrociated administrative costs, and that he report to the Assembly on the
completion of there coregultations with interim progrese reports to intervening
erasjons of the Aersembly (see Aggemhly resclution 37/129 of 17 Decemher 1982).

S. During 1983, the Secretari at presented a revigsed vereion of the study
describted at the thirty-seventh seerijon to a meeting of the legal) advirers of the
organizations of the United Naticns system. That meeting, which was held in

New York from 14 to 16 September 1983, a) ro received & discussion paper on the same
subject prepared by the International lLabour Office. After dircussions irspired by
thore two paperes, the legal advisere achieved a considerable measure of agreement
on a number of propoered reforme derigned to improve and/or ta bharmopize the
proceediras of the two common system acéministrative tribunale. Upen recejving the
Secretary-General's interim report on these developments (A/C.5/38/26),t h e General
Assemhly, at its thirty-eighth persion, requested that the Secretary-General
accelerate the recessary consultations and report thereon to it at ite thirty-ninth
sersion (see decieion 38/409 of 25 November 1993).

6. On the bacis of the conclusions of the legal advisers, the Secretariat
prepared a set of proporals relating primarily to the instruments governing the
United Nations Adminjetrative Tribunal (UNAT) and its practices. Those proposals
were then distributed for comments to the executive heads of ILO, of t; 2 two
specialized agencies subject to the jurisdiction of UNAT and of the other common
system oraanizations the staff of which a r e authorized to present appecls to UNAT
in respect of Pension Fund cases, as well as to the Tribtunal itself, the Registrar
of the International Court of Justice, the Secretary to the United Nations Joint
Staff Pension Board, t h e Federation of International Civil Servants

Assocjations (FICSA) andt h e Co-ordinating Committee of Independent Staff Unione
and Agsociations of the United Nations Systen (CCISUA). After there proposals had
been co-ordinated with those being prepared by T10 in relation to the II10
Administrative Tribunal (TLOAT) ard account had been taken of comments received
fromfive of the agencies (the Frod ard Agriculture Organization of the Upited
Natione (FAO) , the International Atomic Erergy Agency (TAEA), the International
Civil Aviation Oraanization (ICAO), t h e United Nations Educational, Scientific and
Cultura) Orgarization (UNESCO) ardt he world Health Organization (KHO)) , from the
Tribural iteelf, 4/ f r 0 m the President and tre Registrar of the Intarnatioral Court
of Juet ice, from the Secretary tot h e Pension Board, from FICSA and CCISUA, ag well
as from a workiro group established by the Stoff Managemert Co-ordipation
Committee (SMCC) of the United Nations, & revised set of proposals was dirtributed
to the same recipients, Comments on trege proporals were received from 110, the
International Telecommunication Upniop (ITU) and FICSA ard they were considered by
the Pension Board at ite thirty-third session.

7. The proposals thus developed were submitted to the General Assembly at its
thirty-ninth session (A/C.5/39/7 and Corr.l), which referred them to the Fifth
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Committee. After preliminary consideration by that Committee, consultations took
place between its Chairman and the Chairman of the Sixth Ccmnmittee concerning how
that Committee might contribute to the consideration of the Secretary-General's
proposals. 5/ On the recommendation of the Fifth Committee (A/39/842, para.l2),
the General Assembly decided to defer consideration of the report of the
Secretary-General to its fortieth session and to consider at that session how wo
proceed with the examination of the matter (decision 39/450 of 18 December 1984) .

8. Curing the following year, the Sacretar iat held further consul tations with
110, which had placed corresponding proposals before its Governing Body. 6/ A8 a
resul t of those consul ta tione , further advances were made in harmonizing t h e
respective proposal6 relating to the statutes of the two Tribunals which were
incorporated into the report submitted to the General Assembly at its fortieth
gession (A/40/471). On the recommendation of the Fifth Ccmmittee, the Assembly
again decided to defer consideration of the Secretary-General's report to the
forty-first session (decision 40/465 of 18 December 1985), at which time the
Secretary-General aubmitted a brief update (A/C.5/41/8). On the recommendation of
the Fifth Committee, the Assembly decided to defer consideration of the entire item
on administrative and budgetary co-ordination until its forty-second session
(decision 41/447 of 5 December 1986).

9. Since the Secretary-General's 1985 report on this item, ILO has given further
consideration tO matters relating to its Administrative Tribunal and especially to
the further development o f its statutes and rules and their harmonization with
those 0 f  UNAT. In particulaton the basis of a proposal by the Director-Genera3
addressed to t h e Programme, Financial and Administrative Committee 0 f the ILO
Governing Body at its 231st session in November 1985, 7/ the Committee established

a small tripartite working party that met in February and November 1985 to

consider, with the assistance 0 f the International Labour Office, the significance
and extent of the proposed amendments to the statutes of the two Tribunals. The
Working P a r t y made several changes to the ILO proposals, although largely merely of
a drafting nature, 8/ Pending substantive coneideration by the General Assembly of
the proposal8 submitted to it, the Governing Body has taken no actionont h e report
of the Working Party or on the parallel proposals of the Director-Gener al, At its
234th sc ..lon in November 1986, the Governing Body did. however, agree th at the
preliminary position taken by the Working Party, in principle in favour of the
amendments as proposed in the ILO paper, should b e brought to the notice of the
General Assembly. 9/ This is being GOne by means of the present report.

10. The proposals discussed in the commentary below are set out in annexes I A to
C hereto, a s follrws:

(2) Annex I A sets out, in its left column, the text of the statute of the
United Nations Administrative Tribunal as now in force (adopted in 1949 and amended
in 1953 and 1955), together with proposed changes therein, with proposed additions
underscored and proposed deletions bracketed) certain tentatively advanced
additions are indicated by both underscoring and bracketing of the text in
question; each change (except for editorial adjustments) is supplied with a
footnote that generally refers to the appropriate portion of the commentary in the
present paper. The right column containst h e corresponding provisions of the ILOAT

/oo;
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statute, similarly indicating both the existing text and the modified text which,

subject to consultations and final editing, t h e Director-General of ILO intends to
submit “ur consideration to the IO Governing Body and the International lLabour
Conference)

(b) Arnex T B sets out t h e text of certainof t h € rules of UNAT, with
proposed changes therein indicated and explained in the same way as in respect of

the UNAT statute and similarly compared with corresponding provisions of the ILOAT
rules)

) Annex TC gets out the draft text of a resolution by which the General

Assembly could adoptt h e proposed changes in the statute and accomplish certain
other reforms referred to in the commentary.

TT. COMMENTARY ON THF PROPOSFD REFORMS REIATING T O THE
UNTTED NATIONS ADMINISTRATIVE TRIBUNAL

A. Compogition .f the tritupals

l. pualification of the members

11. Although no specific qualifications are stated for either TLOAT judges Or UNAT
membere, except that all on each Tribunal must hsve different nationalities, in
practice UNAT memteres inciude persons of a wide variety of backgrounds, many bhavirg
had some years of service a5 representatives to the General Assembly (especially
ite Fifth Committee), while ILOAT is staffed by professional judges from the
highest levels of national court systems. Most of the common system organizations,
ae well as certain staff representative organs, have expressed a distinct
preference for t he ILO practice which ILO is now proposing to codify in the ILOAT
statute and which is already reflected int h e statute of the recently established
World Bank Administrative Tribunal (KBAT). Cn the other hand, UNAT itself has
expressed {te disagreement with proposals along that line (see annex 11, para. 2),
and FICSA has cautioned against composing the tribunals exclusively of national
judgere .

12, Teking | n t o account these differing reactions, {' is suggested that the
General Assembly might wish to make appointmentr to UNAT so that most members will
have beth judicial experience and rome familiarity with international
administrative or labtour law. 10/ It ie therefore proposedt h at a provision to
that effect re included in the UNAT eatatute itrelf (see, in annex T A, the proposed
addition to the firet ecentence of art. 3, para. 1). Al ternatively ,h the Assembly
might prefer to merely include a corresponding irmstruction in its reeolutior (see,
in annex 1 C, the bracketed pértion of draft para. 6). In addition, it is
cugaested that the impartial nature and judicial status of UNAT would be enhanced
ift h e Agsgembly were to transfer the task of relectirg the members of UNAT frem the
Fifth to the Sixth Committee, and this propesal is also reflected in annex I C,
draft paragraph 6. Although not included in that draft, it would be also possihkle
t 0 1include in the resclution,as some oraganizations bave suggested, some criteria
relating to the age of Tribunal judges.
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2. Selection of the members

13, UNAT membere are appointed by the General Assemhly (UNAT statute, art, 3,
para. 2) and TIOAT judges hy t h e II0O Conference (ILOAT statute, art. 117,

para. 2). The actual practice is, however, quite different in respect of the twe
tribunale. UNAT members are nominated by Governmentr and there is an "election"
(conducted in the Fifth Committee and confirmed by the Assembly) which gererally
reflects geographical considerations on which neither the Secretary-General, nor
the etaff, n o r other organizations subject to UNAT canr exert anv overt. influencs,
ILOAT judges, ont h e other hand, are actually nominated by the ILO
Director-General, after consultations with the 11,0 Staff Urior and with the other
organizations subject to ILOAT) these nominations are submitted tot h e Governing
Body, which endorses them for submigsion to the ILO Conference, which approves ther
without discussion. Because they seet h at procedure as resulting in the selectior
of more objective judges, the staff prcfer it to the United Nations one) at staff
insistence, a n ILO-1like procedure was explicitly incorporated into the WBAT statute
(art. 1V, para. 2).

14, Since the establishment Of UNAT, several inter-organizational organre have been
established within the United Nations system whose statutes explicitly require
specified corsultatione for the appointment of the memkheres of these bodies

(e.70., the ICSC statute, General Assembly resolution 3357 (XXIX), annex, art. 4
the JIU statute, Assembly resolution 31/192, annex, art. 3), It is therefore
proposed, and is indicated in annex I A, that a new paragraph 2A re added to
article 3 of the UNAT ptatute /following existing para. 2) in which a similar
consultation prbcedure would be set out. Since, as UNAT bhasg pointed out ‘annex I1,
para. 3), the Secretary-General is the nomina)l respondent to moert cases before that
Tribunal, it ie proposed that the consultatione be conducted by the President of
the Gereral Assemhly , as re does in respect of JIU members., The propcreéd languaae
would permit, and it ieg so intended, that the President prerent more candidater to
the Asgemhly than there are places te he filledy bowever, it 18 underetocd that the
Agsembly would not appeint any member who 18 not on the list of candidates without
conducting the prescr i bed consul tat ions,

3. Structure of the tribunals

15. UNAT is compored of seven co-equal members, al though the Tribural i teelf
elects one of its members as President, one ag Firet Vice~President and one as
Second Vice~President) its administrative decisions are taken by the plenary
Tribural (rules, art. 5, para. 1), but cases are heard by panels of three members
(plus any alternates designated by the Preeldent), of whom at least one muet be an
officer (statute, art. 3, para. l; rules, arts. 3, para. 3, and 6, para. 1) in
practice the panels are constituted to make use of all members available at a
session, although there is a tendency for the three officers to be assigned to the
more difficult and important cases., IIOAT had been composed of three judges and
three deputy judges, but at the request of the Tribunal, motivated by its growing
case-1load and as proposed by t h e Director-General, the Governing Body, at ites
233rd session in May 1986, recommended to the ILO General Conference an amendment
of article IIT, paragraph i of the ILOAT statute, to increase the number of deputy

[eos
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judges frou three v> four l1/; as that recommendation was accepted by the
Conference, 12/ ILUAT now has the same number of judges plus deputy judges as UNAT
and the World Bank Administrative Tribunal, namely seven. The Tribunal itself
elects a President and Vice-President fran among its titular judges., Cases are
heard by panels of three judges, of whom at least one must be a titular judge; for
years, only the three titular judges sat, unless one happened to be unavailable,
but lately, depucies have participated more frequently.

16. The statute and rules of the two tribunals differ considerably concerning
their respective structures. However, as indicated, the actual practice does not
differ markedly, except for a somewhat wider dispersal of routine UNAT cases among
all members of that Tribunal, Short of actually unifying the two tribunals, there
does not seem to be any reason for striving for greater uniformity in the structure
ot the two bodies, and to obtain sach uniformity would require complicated changes
in ona or both statutes.

B. Extension of jurisdiction

17. Except for its jurisdiction in r :spect of appeals against decisinns of UNJSPB,
the jurisdiction of UNAT is restricted to "appeals" by United Nations staff members
(or persons with derivative rights) againct ine Organization, 13/ alleging
non-observance of their contracts of employment; the same is true in respect of the
specialized agencies (¥¢" .nd IMO) to which jurisdiction of LINAT has been extended
pursuant to article 14 of its statute. Thus UNAT is now unavailable for any
dispute brought by a person other than a staff member, 14, even if vmployed by the
United Nations, or for disputes not rela ting to contracts of employment, or to a
claim by the Orqganization against a staff member, or to disputes between staff
members, or between an entity closely related tc the Organization (such as a staff
union or staff enterprise) and an emplovee of that entity, or to a dispute between
the United Nations and a staff represencative organ (i.e., a staff association or
union) . Generally speaking, ILOAT is similarly restricted, although its statute
does have a provision (art. Il, para. 4) granting it competence ove. any

contra wual disputes to which ILO is a party, as long as the contract so provides -
a special provision which ILO is proposing to amend in order to extend it so as to
make it available solely for employment-related disputes, to other organiza tions to
which ILOAT jurisdiction is extended pursuant to the annex to its statute. Thus
there are a number of disputes, of an employment or a non-employment nature, which
eithar cannot be, or as a matter of policy generally are not, submitted to any
domestic court because of the immunity (whether absolute or mevely functional) of
one or both parties, hut which still cannot he referred to either of the existing
administrative tribunals. In this connection it should be noted that even though
section 29 of the Convention on the Privileges and Immunities of the United Nations
(General Assembly resolution 22, a (1)) and section 31 of the Convention on the
Privileges and Immunities of the Special ized Agencies (Assembly resolution

179 (11)), as well as some headquarters agreements, require the organization
concerned to make provision for cppropriate modes of settlement of private law
disputes to which it is a party, or to which an official who enjoys immunity is a
party, and the tribunals were set up in partial tulfilment of those treaty

obl igat ions, neither the United Nations nor ILO is required to make its tribunal,
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or indeed any standing tribunal , available for the resolution of all types Of
disputes; however, in view of its obligation to provide some appropriate modes of
settlement, it may find it convenient to utilize the tribunals for certain other
types of cases other than the restricted categories for which they are now
competent.

18. Ary extension of UNAT jurisdiction to different types of parties and cases
should take into account the special expertise of the Tribunal, the undesirability
of changing its character by burdening it with numerous cases of a nature different
from trose submitted under its basic jurisdiction, and the frequency, importance
and difficulty of resolving other types of disputes for which the Tribunal is not
now competent. Account should also be taken of the views of other related
international oraganizations that might wish to utiiize the Tribunal by submitting

to its jurisdiction. The following proposals are based on a weighing of such
considerations.

1. Special categories of "officials"

19. Over the years, the General Assembly has established a small but growing
number of categories of persons whom it appoints, on a full- or a part-time basis,
to perform functions for which they are remunerated, in several specialized organs
of the United Nations'or of the United Nations system. These include ICSC, the
Advisory Committee on Administrative and Budgetary Questions and the Joint
Inspection Unit (JIU). while the number of such functionaries, who are clearly not
members of the staff within the meaning of Article 101, paragraph 1, of the
Charter, is relatively small, experience shows that a number of questions
concerning their emoluments or other terms of services do arise and up to now have
had to be resolved by unilateral decisions of the Secretary-General. It is
therefore proposed that article 2 of the statute of the Tribunal be amended by
adding a new subparagraph (temporarily numbered 2a{a) in annex | A), under which
such persons would automatically have access to UNAT on the same basis as staff
members, except trat, pursuant to article 7, paragraph 1, they would rot be
reauired to submit their dispute first to the Secretariat's Joint Appeals

Board (JAB). .

20. Under a proposed amendment to the last sentence of erticle 14, any other
orgarization that submits to UNAT could, but need not, provide that persons
employed by it on a corresponding basis (i.e., appointed by a governing organ)
could also have access to the Tribunal. Similar arrangements would be possible in
respect of the extensions proposed in paragraph:; 21 to 23 below.

2. Consultants and other holders of special service agreements

21. The United Nations employs a great number of persons for longer or shorter

periods on special service agreements (SSas) or on similar contractual instruments
that do not constitute letters of appointment. As they are not staff members, they
do not now have access to UNAT, and if disputes arise concerning the terms of their
employment, these must be settled on an ad hoc basis i.e., by negotiations and, if

Joue
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these do not succeed, generally by arbitration. |ncidentally, ILO is not similarly
handicapped, for its 8SAs and similar contracts provide for submission to ILOAT
under article IlI, paragraph 4, of its statute (see para. 17 above). To make UNAT

available to such United Nations consultants, it is proposed in annex | A that
article 2 be amended by adding another subparagraph (tentatively numbered 2A(b)).
As formulated, under that provision access would depend on the inclusion of an
appropriate provision in the contract of employment; however, it would be expected
that, in the absence of any other specifically agreed method of settling disputes,
the Secretary-General would provide in S8SAs for submission to the Tribunal.

5 3. Employees of staff representative organs and staff enterprises

22. The employees of staff representative organs and of certain staff enterprises
not established under national law may not be able to sue their employers in
national courts, for such employers may be considered to be mere emanations of the
international organizations with which the staff in question are associated,;
however, if the employees in question are not employed directly by the

organizat ions themselves, they cannot at present submit their employment disputes
to an administrative tribunal. Whether or not the organizations’ obligation to
provide a forum for the settlement of those disputes that are shielded from
national courts by international immunities extends to this type of employee, it
nevertheless seems desirable to offer them access to the existing tribunals if that
can be arranged, unless it is considered preferable to treat such employment
relationships as fully subject to local law and not to assert any immunities.

2 3 . It is therefore proposed in annex I A that a new subparagraph 2a(c) be added
to article 2 to allow the employees of any entity not established under national
law and covered by United Nations immunity (e.g., staff representative organs and
staff enterprises) to submit applications to UNAT against their employer; a similar
proposal is being made in respect of ILOAT. Unlike under the other extensions
proposed in paragraphs 19 to 21 above, the United Nations would not be the
responding employer or even a party to such a proceeding. Consequently, the
Secretary-General would have to arrange, as he no doubt can do through appropriate

administrative measures, for the employing entity to defend itself against such an
application and to abide by any judgements.

4. Other contractual disputes

24, Aside from employment contracts, the United Nations enters into many other

types of basically private law agreements, with consulting firms, suppliers,
providers of services, etc. As it generally does not wish to litigate any

resulting disputes in national courts, which would require a waiver of its immunity
if the Organization is the defendant, many such contracts provide for arbitration,
either by a standing arbitral body such as the International Chamber of Commerce or
ry an ad hoc hody. In some instances, the United Nations might find it convenient

to provide for settlement by UNAT, which would be analogous to the facility that
was enjoyed by ILO under article Il, paragraph 4, of the unamended version of the

ILOAT statute (see para. 15 above). On the other hand, the fact. that I1.0, which
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for years has enjoyed the possibility of relying on this ILOAT facility, ie now
congidering extending it to other organizaticne but only in respect to

employment-related disputes (which for UNAT would be covered by the proposed new
paras, 2A(a)-{(c) dircassed in paras. ]9 to 23 abhove) suggests that an extension of

UNAT juriedict.ion to other types o f cases would, n balance, not te desirable, Ip
this connection it =hould bhe noted that the Tribunal itself bas expresred ite
uneage about such a proporal (see anrex TI, para. 4).

S, Staff representative oraans

25, Certain staff representative crgane, and in particular FICSA, have rugqested
that they themselver ghould be admitted as partiee to proceedings (cther than ae
respondenta pursuant to the proporal discureed i n paras22-23 above) in ejtuatiore
such ar the following, in some 0 f which such participation has heen allowed in
regpect of certain pon-United Nationg-system international administrative tribunale:

(a) In support of either party to a normal proceeding (i.e., one brought by
an officia) against the executive head of his employing organization), assuming
that such party so requests or at least does not object)

(b) In cupport of an applicant official who is basing hie claim o n rights
derived from an agreement between a staff reprerentative organ and the executive
ltead;

(¢) I n effect to initiate o r at least to support class actions on behalf o f a
substantial numbter or an entire category of officials)

(d) In defence of thelr 0 w n rights as staff representative organs against
actions by an executive head.

26, After earnestly considering these varicus bases for poseibly admitting staff
representstive organg as parties to prcceedinags tefore the administrative tribunals
of the common aystem, it was concluded that nore had sufficient merit. If the
purpose was merely to eupport one or another of the partier (arguments (a), (b)

ard (c)), then "iptervention" as a party was unnecescary ard inappropriate f o r the
reagone ditcuseed i n paragraphse 40 to 42 belgwwhile participation ar an "amicus",
ar diecurred ir paragraphre 42 and 44 below, rhould suffice. Mcreover, with reespect
to argument .b) , it should be pointed cut that at prerent there is neither any
provisior for ror any practice in the common system of concluding "collectjve
bargaining agreements" and thus of deriving rigbte, therefrom. With respect to
argumert (c) , reference is aleo made to paragrapts 45 to 47 below on "clase actiore
and test carer”, Finally, with respect to argument (d) (which is urged with
particular vigour by FICSA), while it ie recognized that trikurnals, and in
particular 1"OAT, bhave already been faced with applications the object of which
was, in effect, to claim non-observance of the rightes of a =staff reprerentative
organ, the Tribunal seemed to have no difficulty in dealing with such applications
whe gubmitted inthe name of officers or memberes of the staff association or union
and when alleging tkat their own rights of free and meaningful association bhad been
diminished. 15/ Conseguently, no proposal is made herein for any change in the
statute, rules or practices of UNAT.
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. Advirory opinions

27. At preeert, neither UNAT nor ITOAT has the competerce to render advirory
opinricns, 16/ The principal argument for granting them this facility is that
instances arire, and are likely to arise m o r e freguently, as sdjustments are made
to the structure of the emolument and pension benefits of whole categories of
internationral officiale, In which it might be useful to test the legality of
proposed legirlative or administrative measures before they are instituted, so as
to eavoidt h e often long period of uncertainty while a disputed provision is first
promulgated, then applied to one or more or all rtaff members, some of whom then
inetitute a legal challenge, first in JAB or, with permission, immediately in a
Tribunal, which may then render a narrow decision (i.e., One applicable solely to
the immediate applicant) requiringth e filing of further "test cases".

28. The negative argument.0 centre firet of all on the question as to who is to

have the right to request advisory opinionsg: the executive head of the

organization o nly or also tte policy-making organ and perhaps staff representative
organs. Obviously, the wider this authority is spread, the more likely it is that
unsuitabkle or otherwise undesiratle questicns will be asked that might interfere in
pending negotiations and possibly draw the Tribupal inte contentious political or
labour disputes. Furthermore. in responding to an abstract guestion, the Tribunal
may, evepr if rot actually, but i n the eyes of potential parties to later litigation
on the same issue, compromire its ideally impartial position.

29, In ap attempt to balarce there various considerations and concerne, an
extremely restricted authorization for the rendering of advisory opinionse h a s
tentatively been iocluded in annex T A, as a proposed nrew article 2 quatro (and the
related art. 6, para. 2 (1)), to illustrate how such a provirion might be
formulated., A s ret out therein, authorization would be granted to the propcrsed
UNAT/IIOAT joint panel the establisbment of which,for aquite different purpose,
ise suggested in paragraphe 86 to 89 below (snd the composition of which would
reflect its proposed function of ensuring the continued soundnees and unity of t h e
jurisprudence of the two common system tribunals). The questions on which advi-e
could be requested would ke restricted to onee of general legal interest to the
orgsnizations applying the common system (of course including those relating to the
Pension Fund). To this end, questions are only to be submitted by the
Secretary-General, after consultation with the other memhers of ACC. Such a
restriction of the power to request advieory opirnions is consonant with both
international practice, such as that relating to the Internaticnal Court of
Justice, as well as that relating to national courts, wheret h e right to address
such requeetes is generally extremely restricted, even if normal access to such
courts i1s noty account should also be taken of the fact that the present
jurisdiction of the adminietrative tribunals is in any event asymmetrical (since
all proceedings must be initiated by staff members). Naturally, the
Secretary-Gereral would he likely to comply w i t h a recommendation from a senior
legislative body, rfuch as the Fifth Committee, that he make a particular request,
ard be would also treat with due respect any such suggestion from a n appropriate
technical body (such as ICSC, the Pension Board or the Advisory Committee 0 n
Administrative and Budgetary Questions)y h e could also respond to such a request
from a staff representative organ, in particular one functioning on a system-wide
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basis (such as FICSA or CCISUA) . If the power to make requests is thus restricted,
genuine abuses (whether intended or not) of t h e advisory process are unlikely.
Incidentally, t h e organ requested to render an opinion (i.e., the joint panel)
would not itself be without defesces, for 1t can always refuse to give an opinion

if the nature or circumstances of the request seem ineppropriate to it or likely to
cause rome prejudice to its principal function.

30. In view of the propored restrictiona of t h e scope of the questions to b e
submitted and of t h e role organ to he authorized to do so (] .e., the
Jecretary-General in consultation with membere of ACC), it seeme appropriate that

110 is rat making any propceal to insert a corresponding provisien into the ITOAT
statute.

7. Claime by employing organjizatione against staff members

31, Neither tribunal is at prerent competent to consider claims of employing
organizations against staff members. Inthose esituations in which such claims
arige (e.g., for exceserive compensatlon paid, by rearon of error or frauds for an
injury done to organization, its property or of ite staffy or
perhaps for an injury done to a State or another third party, for which the
organization ie 1 iable) , the organization normally in the first instance settles
the matter unilaterally ~ in appropriate cases after conducting a proceeding in a
Property Survey Board or a Joint Disciplinary Committee - by making deductions from
any emoluments due to the staff member, leaving it to the latter to challenge euch
decision in a proceeding h e himeself might inetitute in the JAB or the competent
tribunal (in which all aspects of the legitimacy of t h e organization's claim can be
litigated). This procedure generally operates satisfactorily, except when the
claims against a staff member are so substantial that they cannot be recovered from
emoluments due or to become due to him, especially if the staff member has
meanwhile been separated, since Pension Fund benefits are fully shielded even from
claims by the employing organization (Pension Fund Regulations, art. 45).

33. Al though, in principle, the employing organization might bring a suit in a
natioral court againet a staff member or former staff member te recover funde that
it cannot withhold frem him, international organizations have heen reluctant to
inrvolve such courts in the settlement of disputes that might relate to the internal
affairr of the orgarizations. It would, therefore, appear preferable to conduct
Fuch 1itigation through the competent admiristrative tribural, with the ocbjective
of receivina recognition of any resulting judgement of that tribunal by rational
courts having jurisdiction over asgets of the defendant. It is therefore
tentatively proposed that anew article 2 bis he added to the UNAT statute, with
ronsequent additicne of a new rfubparagraph 2(q) to article 6 and paragrapb 4A to
article 7y corregponding properalr are being made in respect of the TIOAT statute.
In addition, as the naticnal recognition and enforcement of the judgements of
international administrative tribunals will probably require a further develcpmert
of the principles and practices under w hic h national courte recoanize foreign
judgement or rational and rometimes international arbitral awards, it is proposed

that the Secretary-General be requested to study thir question (annex | C,
para. 10).
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C. Formal prerequisites for proceedings

1. 7Time-limite for submitting applicatiors

31, Fxcept as sugaested in paragraphs 45 to 47 below and for th e proposed addition
of a special time-1imit | n respect of a tentatively proposed new jurisdiction of
tte Tribunal discuered in paragraphe 31 and 32, there appeare to be no reclean to
change the several provirions relating to time-limite i n article 7 of t h e UNAT
rtatute. However, IIO if considering t h e introduction, in respect o f ILOAT, of a
more liberal provision based ont h o a e of UNAT, i.e., the extengion of the normal
90-day 1imit to one year if the application is filed by the heir of a deceased or
by the trustees for an incapacitated staff member (cf. UNAT statute, art. 7,

para. 4), although it still does n 0 t propose to grant ILOAT the general power to
suspend time-limits (cf. UNAT etatute, art. 7, para.5}.

2. Applications manifestly devoid of any chance of succese

34, The UNAT statute provides that an application is not receivable i f JAB
"unanimously considers that it is frivolous" (art. 7, para. 3). However, although
administr~tion representatives in JAB proceedinge occasionally call the attention
of a Board panel to that provision, they very rarely decide to block a further
appeal by formally declaring a particular application to be frivolous. 17/
Neverthelese, perhape because of the very existence of thie provision, UNAT has
been less plagued than JIOAT with long series of suite clearly lacking any merit.

35, The TIOAT statute contains no provision correspording tot h e above-cited one
of UNAT, Severalt imes, urstabla or merely mischievous applicants have taken
advantage of this hiatue (and of the absence of any requirement to pay coste) to
file over a dozen different, though usually vaguely related, suits over a period of
reveral yeare. The Tribunal has gought to protect itself (andt h e respondents)
from such inundation by adopting and utilizing a summary procedure | n ite rules
(art. 8, para. 3), whereby apparently frivolous applications can, by decision of
the President, he ret aside without further action until the next sesrrjon of the
Tribunal, which can then dismiss them without further proceedings.

36. In addition to the above methods used in respect of UNAT and by ILO: T to avoid
burdening these bodies with the substantive consideration of plainly meritless
complainte, two other methode come to mind, both depending on potential financial
penalties:s

(a) A requirement, such at had been imposed by article VIITof t h e statute of
t h e League of Nations Adminietrative Tribunal (LNAT) , for the applicant to deposit
a certaip sum (one fiftieth of his annual n e t salary for LNAT) upon filirg a n
application, which s um is refunded by crder of the Tribunal i n so far as it
coneiders that there were sufficient grounds for presentingt h e application)

(b) The imposition, by the Tribunal, of appropriate costs on an applicant, if

it coneideres the application to have bev manifestly without merity ir establishing
the amount, t h e Tribural can take into account both the financial resources of the
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applicant and the extent to which it considers that the particular filing should be
penalized,

37. The filing of applications that are plainly without merit constitutes an
imposition not only on the tribunals but even more on the respondent organizations.
Therefore, having conridered the four different methods described in paragrapns 34
to 3¢ above, it is proposed in respect of UNAT thati

(a) The present method of primary control through JAB be maintajned but thrt,
as suggeeted in annex I A, the werd "frivolous” | n UNAT gtatute article 7,
paracraph 3, be replaced by "clearly devoid of any chance o f gsuccess", thus
subst{tuting an objective for an arguabhly subjective standard (aw ir ILOAT rules,
art, 8, para. ?)

(b) The Tribunal ke authorized to i m p o s e costs, Jimited to no more than one
month's net emoluments (as propored to be defined in a new para. 4 of art. 9), if
it considers such a step appropriate (annex T A , new para. 2B of art, 9)y 18/ a
rimilar proposal ie heing made in respect of TLOAT.

D. Procedures

1. Oral proceedings

38. Except for psychological reasons, there would appear to be no objective
grounds for oral proceedings in moet Tribunal cuses, which almost exclueively
involve basically legal questions, as any factual elements have uaually already
been estahlished at the JAB level. While both tribunals can hold oral proceedinge,
in both of them this practice has declined over the years, so that recently UNAT
hae only granted such hearings infrequently (an average of 1 or 2 cases a year, out
of a total of about 20), while ILOAT for many years did not grant ary, and more
recently has done g0 in only & few cases. This trend presumably reflects the fact
t h at oral proceedings impose a substantial additional burden on the tribunale and
are expersive for the defendant organizations (because of the need to transport the
parties, counsel and witnessee a N d in UNAT, also to provide for verbatim records).
Balancing these practical factors is the need for "justice to he seen to be done"
and the repectedly expresred desire of staff representatives for m o r ¢ oral
proceedings. Therefore at present, while counsel fur the United Nations may
indicate when it is believed that nc useful purpore would be served by oral
proceedings, requests by applicants for them are normally not opposed.

3o, Tt Aoes not appear that any change ip the estatutes or ruleg of the tribupale
need be proposed with respect to oral proceedingr. However, the two tribunals
miaht coneider granting them mere liberally in important casrer - ir particular
thoze that are likely, directly or indirectly, to affect many staff members - and
ir any in which the bearing of witnesses may be recesrary tc establish relevant
facte.
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2. Intervention
40. Anyone permitted to "intervene" in a Tribunal proceeding in effect becomes a
party thereto, usually hut not necesearily aligned with one of the oricinal parties
(the applicant or tre respondent organization)y a n intervenor ie therelore
generally allowed to participate fully in the proceeding through written or oral
fuvbmiseione, because in turn, the interveonor becomes fully bound by any parte of
the judgement applicable to him. By contrast, mere participante in a proceeding,
rometimes called amicus curiae (wWhich are dealt with in paras. 43-44 helow), do not
become parties, are not bound by the judgement and consequently are given at beet
limited opportunities to offer their views.

41. The rules of both tribunals (UNAT, chap. VIIj ILOAT, art, 17) germit
“interventions” by persons and by employing organizations or their Pension Funde,
whose interests may be affected by a juigement, usually, but not always, to become
in effect parallel parties to the applicant. These rules, though differently
formulated, do not appear to have given rise to any particuiar difficulties or
significant differences i n practice.

43. Fromtime to time, staff representative organs have indicated an interest in
being permitted to “intervene” in pendiiiy caseg. Quite likely what they bhad in
mind was really only the right to part.cipate in proceedings, i.e., a8 amici (see
paras. 43-44 below). Indeed, intervention in the formal sense, i.e.,, becoming
parties to proceedings, would require thet these organs be bound, whether as
winners or losers, by Tribunal judgerents) thie could only apply in those rare
situations in which a judgement is directly relevant to the rights or obligations
of a staff representative organ. Furthermore, such an intervention could be
admitted only if staff organe could formally become partiee te Tribunal
proceedirgs, which is not possible under either t h e present or proposed statutory
framework (except, perhapse as respondente agairst applications brought by their own
staffy see parar. 22-23 and 25-2€ above).

3. Participation by amici

43. Under UNAT rule 23, paragraph 1, the Tribunal m a y grant a "hearing" to any
person to whom the Tritunal is open vnder ctatute article 2, paragraph 2

(i.e., staff members, ex-staff members, their succeesors in intere-t, etc.), and
under rule 23, paragraph 2, it m a y "in ite discretion” grant a hearing to staff
representatives. Althougbh neither provision nor any other covers persons or
entitiers in general, UNAT did permit the United States to participate in both the
written and oral proceedings in the Powell case (Judgement No. 237). By contrast,
ILOAT has no rule permitting persons or entities aside from the parti-s (i1ncluding
intervening parties) to participate in proceedings, and the Tribunal hzs
interpreted this hiatus as preventing it from allowing such participation, even by
representatives of staf® associations. This somewhat harsh ativitude has been
criticized, even though to an extent thig ban can be circumvented when an
applicant'e position is similar to that of a staff association, by having %“im
include in his pleadings statements expressing the position of the association or
by having bhis pleadings prepared by a lawyer engaged by the asrociation. There
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provisions and practice of the two tribunals have proven to be generally
satisfactory, even though they diverge somewhaty it might, however, be noted that
there have been relatively few instances staff associations have sought to
participate in proceedinge, even when they were sufficiently interested therein to
help finance t h e applicant's presentation.

44, In annex I B, it is proposedt h a t UNAT give consideration to improving its
rule 23 and also to bringing it more in line with practice by revising it to
provide, on the one hand, that the Tribun=] may permit representatives of staff
representative organs to make written submissione and to participate in oral
proceedinge (which, however, would still fall short of the demand of FICSA for zn
automatic right to appear, or one conditioned solely on the request or approval of
either of the parties) and, on the other hand, that any other person or entity may
be given similar righte at the discretion of the Tribunal. In annex I A a minor
coneequential amerdment is proposed to paragraph 2 (Q) of article 6, geimilar to a
change bteing proposed in reepect of the ILOAT statute.

4. Clase actions and test caces

45, It has been suggested that one improvement that could he made in the
provisions governing the, tribunale, and particularly those of UNAT, ig tc introduce
the possibility of numerous applicants filing a "class action" when all of them
wish to litigate a matter of common concern. 19/ Such actione are sometimes
foreseen ip national courtn for one or more of the following purposes: to permit
the plaintiffs to meet jurisdictionral regquiremente as to the minimum amount that
may he litigated ir certain courte where e a ¢ h individual cleim would fall below
that amount) to create a mechanism whereby plaintiffs who are complete strangers to
cach other can share the costs of law suits that would not be justified by the
amount of any individual claimj or 'o avoid the litigation of disputes that have a
Common element, particularly a factual one, in a number of different court :.
Practically none of these congiderations is applicable in respect of the
international administrative tribunals: there are no minimum jurisdiciional
amountss the cost of litication is usually minimal for th e applicantor,ifnot,
arrangements for sharing it in respect of a "test case" (see below) can te made
through a staff representative organ or otherwise) and there is no multiplicity of
courts, but only o n e pcseibility in respect of any given respondent.

46. Furthermore, it has been understood that once a particular legal issue has
been definitively settled in respect Of a particular respordent by the appropriate
Tribunal (e.g. , by defining the meaning or deciding the validity of a particular
requlation, rule o r ipstruction),hen the respordent will avtomatically apply that
decision in respect of all officiale who can rely on the s a m e 1legal prinrciple,
without forcing them to relitigate it. To do so would be pointless, for althouah
strict etare decisiain t h e common law senge is not a principle of international
administrative law, each Tribunal can he expected to dispose of clear-cut legal
issues consistently with 1ts own previocus jurisprudence. Consequently, when in the
Past legal issues have arisen that are of interest te large numbers of officials,
arrangements have been inade for ore or a few of them to file a test care or a
limited pumher of t € s t cares to resclve such issuesy 20/ respondents have
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co-operated with these arrangements, for itisnot in their interest to multiply or
complicate litigation unnecessarily, for example by requiring all potential
appl icants to interven~ formally in a test case.

47. | n respect of test cases, however ,there is perhaps one aspect t h at might
herefit froma m i n o r amendment of the provisions governing the tribunale. When a
teet care is hrought, the respondent can undertake to apply the resulter to all
officlals whose legal situation is the same. However, even with the test will on
both sides, a case picked as a "test"” may be decided by the Tribunal on a basis
peculiar to the situation of t h e applicant which is not appl icable te any others
or to all others who hoped to he covered by the principle of the judgement. Or,
even {fthe test case is decided on general grounds, as to certain other potential
applicants they themeelves or the respondent may consider that a different outcome
would te justified. However, by the time that determination can be made, the
time-1imits for filing an application may have passed, and even though the
respondent might be willing to waive these limits (or may indeed have undertaken in
advance to do so), the Tribunal would not be bourd to accept the case.

Consequently i t is proposed, in annex I B, that article 24 of the UNAT rules be
expanded to require the Tribunal to accept such a waiver by the respondent in the
narrowly defined circumstances here discussed. Such a provision would preclude the
necessity of a protective filing of a n application merely to insure applicants
against missing a compulsory time-limit while a test case is proceeding.

E. Remedies

1. Remand for correction of procedure

48, Article 9, paragraph 2, of the UNAT statute explicitly erables the Tribunal tc
remand a case, with the agreement of the Secretary-General, for the correction of
earl ier procedures (e.g., in JDC or JAR)) the Tribhunal may even award the applicant
up to three months' net base salary as compensation for the delay., TILOAT has no
simi lar provision, but it can achieve practically the same result (except the award
of compensation for delay) by guashing the defective decision and thus leaving it
for the defenrdant administration to take a n y remedial action it desires, including
a correction of previous proceduree. Thue, even though there is a n apparent
discrepancy hetween t h e statutes of the two tribunals in respect of th e possibhility
of a remand, no significant practical difference appears to have arisen;
nevertheless, ILO proposes to amend the TIOAT statute to align it with the UNAT
provigion cited.

49. At present, article 9,paragraph 2, of the UNAT statute limite the monetary
compensation that the Trihunal m a y grant for a delay to "three months' net base
salary”". This limit does rot s e e m related in any way to the nature and amount of
damage that a n applicant might bave suffered bhecause of a procedural delay, and
consequently in annex I A , it is proposed that this liritation be deleted; [10 doe:
not propose to include such a limitation in its pew provision. Should it, however,
be decided to retain s o m e 1limitation in the UNAT statute (whether as currently
stated or in a different amount), then the expression of the limit should be
altered along the lines discussed in paragrapb 63 below.
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2. Specific performance

50. One of the most controversial differences between the two tribunals relates to
their respective powers to order specific performance. Both tribunals are obliged,
ifthey find a complaint well founded, to order the regcission of the impugned
decieion or the performance of the obligation relied upon (ILOAT statute,

art, VIII) UNAT statute, art. 9, para. 1). However, the two statutes contain
substantially different provisions for the contingency that reecission or
performance might not be considered feasible or desirable:

(a) In respect of ILOAT, it is the Tribunal itself that decides whether
rescission or performance "is n o t possible or desirable", in which caser it awardr
the applicant monetary compensation (not subject to any specific limit; see
paras. 57-63 below)s however, in respect of the most sensitive situation, the
reingtatement of a staff member, ILOAT has, in practice, only very rarely and in
respect of Jower-level officials, required such performarce without giving the
respondent orgenization the choice of paying compensation)

(b) IJn reepect of UNAT, the Tribunal mu st automatically fix, ar part of ite
original judgement, an amount of compensatior to he paid to the applicant (subject
te a conditional 1 imi t) ree paras. 57-63), leaving it to the Secretary-General to
decide, whether "in the interest of the United Nations" he prefers to comply with
the order for rescigsion or performance, or to pay the amount irdicated hy the
Tribunals in practice and especially ir caseg irvelvira separation from service, he
almost alwaye chooses to pay the compensatior rather than to grant reinstatement,

S1. While in erd effect there is thus no great difference between the practicer
relating to t h e two tribunale,t h e peychological impact is markedly different. In
particular, the UNAT provisions are widely misunderatcod or misinterpreted (both
within the staff and by outside observerr), 8o that either t h e Secretary-Geperal is
accused of disregarding Tribunal judgements or UNAT is characterized as merely
having the power to advise the Secretsry-General (i.e., that it ia no more than a
super JAB) and is thus not a truly judicial organ. One of the most pressing staff
demands 1s therefore that UNAT be granted the same powers as ILOAT with respect to
specific performance.

52. The main argument for compliance with this strong desire of the staff is that
the practical effect of doing so would, if UNAT follows the ILOAT example, be
minimalys the very infrequent obligation to reinstate a lower~level officialeven
though the Secretary~General would prefer him separated and paid off. But a)] though
the Secretariat is now considerably larger than it was when UNAT was established
and thus accommodating an official imposed by the Tribunal on the Secretary-General
would be correspondingly easier, the highly political nature of many of the
Secretariat's activities still makes it undesirable to tranefer this type of
discretion from the Secretary-General to the Tribunal , except perhaps in carer
other than those involving reinstatement or asegignments.

53. After deliberating extensively on this isgue, the World Bank, in establishing
its new Tribunal as recenrtly as 1980, opted for a UNAT-]1 jke mrolution, witht h e scle
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difference that the limit of alternative compensation that WBAT may fix without a

special explanation is three years’ compensation rather than the two for UNAT (WBAT
statute, art. XII, para. 1).

54. It should, incidentally, ke noted that considerable amelioration can he
achieved, even within the framework of the UNAT provision, if the Tribunal would
fix alternative compensation more nearly commensurate to the damage actually
suffered by a staff member it considers to have been unjustly terminated. On the
one hand, such compensation would moke it more of a matter of indifference to the
applicant which corrective alternative is chosenj on the other, specific
performance might more seriously be considered if the cost of not doing so would be
substantial. While part of the reascn for the meagre alternative compensation
usually fixed by the Tribunal undoubtedly lies in the crnditional limit discussed
in patagyraphs 57-63 below, another part would seem to lie in the perhaps inadequate
perceptic by the UNAT judges of the true measure of the damage suffered by an

official terminated, after many years of specialized work, from an international
post.

55. It is therefore proposed in annex | A that the relevant provisions of UNAT
statute article 9, paragraph 1, (to be split, for techrical reasons, into two
paragraphs: 1 and 1A) be maintained su! s tantially uuchanged, except that the
alternative to specific performance be retained on:y for those instances in which
the app’icant is to be reinstated or his separaticn is to be rescinded, or he is to
be given a particular assignment. In other instances, for example if the Tribunal
should require an allowance to be paid, a promotion to be implemented, or
participation in the Pension Fund to be provided for in a contract of employ.went,
these measures would have to be taken as ordered by the Tribunal, unless the« latter
itself decides to substitute monetary compensation.

56. In connection with this proposal it should be noted that the ILO Working Party
(see pura. 9 above) remarked that: "In this connection, the Statute of the UNAT
was being brought partially into line with ILOAT procedures” and expressed the view
that: “the Governing Body might, in its report on this item, note with regret that
the proposed UNAT amendments went only some of the way towards harmonisation with

the 1LoOAT procedures which the Working Party found to be balanced and consistent
with legal principles”. 21/

3. Limit on the amount of al ternatfve compensation

57. Monetary compensation is provided for in the statutes of both tribunals only
as an alternative to specific performance, although, as pointed out above, the
conditions under which such alternative becomes operative are different in respect
of the two tribunals, and the UNAT statute (which was especially amended in 194
for this purpose) provides, unlike the ILOAT statute, a conditional limit on the
amount of monetary compensation that may be granted. Speci ficaliy, it requires
that the al te’ iat ive compensation “shall not exceed the equivalent of two years'
net base salary” though UNAT may “in exceptional cases, when it considers it
justified, order the payment of a hiqher indemnity” in which case “a statement of
the reason for the Tribunal’'s decision” must accompany the order,
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8. It erhould firet of ail he noted that the above provision, thouah expressed in
gcneral terms as if applicable to all judgements, ie really only applicabls to
thore in which a controverted separation !s at iessue. Tn oti.er situations the
limit ie either inapplicable or irrelevant. For example, if the judgement should
require a dieputed allowance to be granted, then the Tribunal normally does not
even contemplate the possibility of a decision by the Secretary-General not to
comply, and therefore does not set an alternative compensation, while the monetary
value of such a judgemrent may, over the years, actually amount to far more than the
statutory limit. 1In other instances, such ¢ . indemnity granted in respect of a
service-incurred injury or as damages for a tort, it would he mathematically easy
to compe .e such a lump sum wi th the stated limit, l.ut to do so would take that
limit entirely outside i its statutory context,.

59. Secondly, it should be noted that the limit can be interpreted either
substantively or merely procedurally. In the former sense, it would mean a
directive from the General Assembly that r. matter how much compensation an
applicant would deserve if the Secretary-General should decide n o0 t to perform the
Trirunal's judgement specifically, he is to receive no more than two years’ base
ralary in compensation unless there was some “exceptional* factor (i.e., not merely
the fact that that amount would be inadeqguate but also some other unusval

element, e.g., some clearly reprehensible behaviour on the part of the

organizat ion). However, considered just as a procedural limitatior, it would
merely mean trat, although the Tribunal is authorized to grant whatever

compeneat ion it considers proper, it must explain itrelf whenever that amount
exceed:. tvo years' base salary, Both the Tribunal ard tbe staff observers whe
criticize ite statute appear to adhere to the former interpretation. Since the
limjtation was impoeed In 1953, UNAT has only once made use of ite power to arant

and justify a higher compensation and gererally jt: awarde have stayed well helow
the statutery | imit,

60. Thirdly, as pointed out in paragraph 54 akove, ore result of fixing low
compensation is to deprive the respondent of a realistic basis for a decisjon on
whether to perform specifically or to compensate, ‘.e., if the alternative
compensation is too low, he will almost always finu it “in the interest of the
United Natione" to pay rather than to perform.

61. Fourthly, it might he noted that the recently adopted WBAT statute basically
follows i n this respectt h e pattern of the UNAT provision, but states the 1imit at
“three years' net pay" (WBAT statute, art. XI1, para. l).

62. On the basis of the above considerations, two alternative :ourser of actior
would appear to commend themselvest

(a) To delete the lirit appearing in UNAT statute article 9, paragraph 1
entirely, which would bring the closest alignment to the II.OAT statute and would
respond to the argument, pressed With particular vigour by FICSA, that if the
Tribupal considers that a particular level of compensetion is cbjectively

warranted, any diminution thereof to meet a statutory limit would recessarily
constitute an injustice;




h/42/328
English
Page 24

{b) To raise the limit, at least to the level set in «- #sAT statute (three
vears' vav), it beinq understood that the limit is not intens. © to constrain the
power of UNAT to award appropriate alternative compensation, but merelv to furnish
the Secretarv-General and the General Assembly with a reasonable explanation of
particularly large awards. On balance, the latter argument, which is not expected
to diminish the substantive rights of anv applicant, seems more persuasive and an
appropriate amendment to the end of the first sentence of new paraqraph 1 A of
article 9 of the UNAT statute is therefore proposed in annex | A. In addition, the
word "normallv" has been added to that sentence and the words "in exceptional
cases" are proposed to be deleted from the next sentence.

63. It should also be noted that, from a purely technical point of view, a limit
based on vears of "net base salary" is outdated. A net base fiqure neither takes
into account the post adjustment pavable at the duty station at which the applicant
was stationed, nor even the WAPA adjustment that reflects the extent to which base
salarv levels have on a world-wide basis fallen behind the actual levels of United
Nations compensation, as a result of inflation and currency adjustments. For this
reason the General Assembly, on the recommendation of ICSC, has in recent years
provided that all corresponding amounts fixed in the Staff Requlations he
expressed, for Professional and higher and for Field Service cateqories of staff,
in terms of periods "of qross salary, adjusted bv movements of the weighted average
of post adjustments, less staff assessment”, and for General Service and related
cateqories in terms of periods "of pensionable remuneration less staff assessment”
(e.qg., Staff Requlations, annex Ill). Incidentally, the limit as currently
expressed also makes it difficult for the Tribunal to take into account the fact
that in certain instances some States mav tax the alternative compensation UNAT
pavs while most States do not do so. Consequently, it is proposed in annex | A
that a further amendment to the end of the first sentence of new paragraph 1A of
article 9 of the UNAT statute be introduced, together with a new paraqraph 4 of
article 9, which is designed to define all monetarv limits in the UNAT statute in
such a wav that anvy relevant changes made from time to time bv the General hssemblv
in the Staff Requlations would automatically applv in respect of the statute.

4. Award of costs

64. The statute of neither Tribunal provides for the payment of costs.
Nevertheless both tribunals, following the example of the Leaque Tribunal (LNAT),
have decided that thev mav award costs to successful applicants 22/ and have
consistently done so. However, these awards have generallv been very modest and,
especiallv in the case of UNAT, have not kept pace with the increase of legal fees
in New York, Geneva or elsewhere in Europe.

65. In awarding costs, both tribunals, and especiallv UNAT, implicitly or
explicitlv (under quidelines adopted bv UNAT in 1950 (A/CN.5/R.2)), take into
account whether the applicant actually needed to incur legal costs, i.e., to enqgaqe
outside counsel, in view of the general availabilitv of free and usually competent
(often more so than outside) legal assistance from inside the Orqganization or
sometimes from another organization. A more liberal interpretation of this
criterion might encourage Qreater resort to outside counsel, which, because of

VA



Al42/328
Englieh
Page 25

their aeneral ignorance of international administrative procedures, would n o t
necersarily benefit applicants and would rometimes be de*rimental to the effective
functioning of the tribtunale.

66. It would therefore be desiratle to find a formula under which the triturale
would still require juetification for a etaff member to engage outside counsel) but
if acceptable justification is given, the coests awarded should be commensurate with
reasonable legal fees, naturally taking into account the difficulty and importance
of the particular case, and he limited to those instances in which the applicant
prevailed or at least raised a n issue 0 f exceptional importance.

67. 1In light of the above, it is proposed in annex | A that a new paragraph 2A be
added to article 9 of t h e UNAT statute,by which the Tribunal would formally be
authorized to award costsy a similar proposal is being made in respect of ILOAT.
No closer or more precise directives for the Tribunal would appear necessary,
though a related amendment (addition of a n e w subpara. (2) (k) to art. 6 ) would
require the Tribunal to adopt a rule on this subject, which would presumably be
based on the 1950 UNAT guidelines.

F. Post-judgement proceedings by the tribunals

' l. Revision

68. Article 12 of the UNAT statute providee for the revision of judgcmente on the
basis of newly discovered decierive facte, provided application therefor is made
within 30 daye of its discovery and within one year of the date of the judgement.
The ILOAT instruments contain no such provision, and that Tribunal has no
definitive jurisprudence on thies point; however, it if propored that a similar
provision be added to the ILOAT statute.

69. fThe 30-day and the one-year limite in the UNAT statute may be considered
unreasonably short , although it would seem that borne limits are desirable, if only
to cut off mischievous applications made yeare later. (However, art. XIII, para. 1l
of the etatute of WBAT merely provides for a six-month ) imit after discovery of the
fact, with no absolute 1imit.) It is consequently propored in annex | A that in
the second sentence of article 12 (which is to become part of new para.l of that
article), the 30-day 1 imit he extended to three months, and the one-year limit to
three vears. Some other minor amendments have also been included, corresponding to
the formulation being proposed for the TLOAT statute or to achieve greater
congistency with other provieione of article 12,

2. Completjon

70. The statute of neither Tribunal provides any remedy if a judgement dceeg not
dispose of all the claims made in an application. Since complainte to that effect
are made from time to time, it is proposed that an appropriate provision be
Introduced into the statutes of both tribunals. | n respect of UNAT, this is
proposed in annex TA in the form cof a new paragraph 3 of 'rticle 12 of the
statute) & corresponding addi“jon is being propesed In resfect of TIIOAT.

/"’
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3. Interpretation

71. The statute of neither Trihunal provides for the clarification or
interpretation of judgements. Nevertheless, both tr ibhunals have sometimes agreed
to interpret prior iudgements.

72. 1t would, however, seem desirable to introduce into the statutes of hoth
tribunals an explicit authorization for the interpretation of iudgements. In
respect of UNAT this is proposed in annex I A in the form of a new paraqraph 4 of
article 12 of the statutej a corresponding addition is bheing proposed in respect of
ILOAT. Since Tribunal judgements are normally implemented immediately, questions
of interpretation almost alwavs arise soon after thev are rendered; consequently,
the suggestion of UNAT that requests for interpretation he made within one year nas
heen incorporated.

G. Review of Tribunal judgements

1. Method of review

73. The present limited method of review, or in a sense appeals of, Tribunal

judgements is one of the most complex and controversial aspects of the functioning
of these bodies. At least a capsule historv is essential for understanding and

descrihing the present situation and the implication of possible improvements:

{a) LNAT had no provision for review or appeal. However , at its last
sess ion, the Leaque Assemhlv refused to comply with a series of judgements of the
Trihunal on the qround that the latter had exceeded its jurisdiction in examining
decisions of the Assembly itself; in the absence of any method of judicially
reviewing these judgements or of challenging decisions of the Assemhlv, the
latter’'s refusal prevailed.

(b) ILOAT, which succeeded LNAT, was consequently estahlished with A
provision (art. XII) parmitting the ILO Governing Dodv to challenge a decision of
ILOAT confirming its jurisdiction or a judgement that the Governing Body considered
vitiated bv a fundamental, procedural fault, hv requesting an advisory opinion from
the International Court of Justice, which would be considered as hinding. When the
ILOAT statute was amended to permit the extension of its jurisdiction to other
organizations, their executive boards were allowed to request reviews by the Court
of Tribunal iudgements on a similar basis (though actually thev can only nan so if
thev have been author ized hv the General Assamblv to address questions to the
Court, which is onlv possible for specialized and similar agencies). On this
basis, the IJNESCO Board secured a review of (hut no change in) an | LOAT judgemen t
in favour of several staff members separated for alleqedly pnlitical reasons., 23/

(¢) UNAT, though established after ILOAT, originally had no provision

corresponding to article X1l of the latter’s statute. However, after the
International Court of Justice advised th.: General Assemhlv in 1955 ( in relation to

a series of cases involving separations for allegedly political reasons) that, in
the absence of such a provision, there was no possible qround for refusing to abide

/oo
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hv a UNAT judqement and no method of appealing or reviewing it, 24/ the Assemblv
added article 11 to the UNAT atatute, hased on the ILOAT precedent; in addition,
primarily in order to make the procedure more fair to applicants, it introduced two
innovationa: applicants also were permitted to initiate the review procedure
(along with States and the executive head, whn in effect are the onlv entities ahle
to do 8o under an ILOAT-like procedure since onlv they have automatic access to the
executive boards of nrqganizations), and the qgrounds for review were expanded to
include two add it ional ones : an alleged failure of the Tribunal to exercise its
jurisdiction and alleged errors of law relating to the Charter. Finallv, for want
of a United Nations oraqan corresponding to the “executive hoards” of the
specialized agencies, the Assemhly assianed the competence to reauest advisorv
opinions in relation to a UNAT 4{udaement to a speciallyv created Committee on
Applicationa for Review of Administrative Tribunal Judaements. Proceedings hefore
the Committee have been initiated 44 times in about three decades, though latelv an
increaaing trend has been noticed! one review was requested bv a State and the
others by appl icants. The Committee addressed questions to the Court in connection
with three UNAT judgements: The Fasla 25/ and Yakimetz 26/ cases

( judgements Nor. 158 and 333) proposed by the respective applicants and the
Mortished 27/ case (iudaement No. 273) proposed hv a Memher State. In all three
instance8 in which advisorv opinions have so far been rendered, these in effect
upheld the judgements, Althnugh other organizations that submit t>» UNAT are not
automatically excluded fromt his reviw procedure, those that have submitted (ICAO
and IMO) have (by means of the article 14 special agresments) contracted out of the
review option, as have all those oraganizations that have agreed to allow their
staff members to submit to UNAT appeals aagainst a UNJSPB decision under article 48
of the Pension Fund Requlat ions (see paras. 90-92 bhelow) .

74. T he arrangements described above raise a nimher of distinct, vetinterrelated
issues, Under the headingn below an attempt is made to deal, as far as possibhle,
separately with each of these, but it. should be real ized that a complete picture
can only he obtained hv considering all of them together,

(a) Who may initiate the review process

75. Under article 11, parauraph 1, of the UNAT statute, it is clear who mdv
initiate the review procedure hefore the Committee on Applications for Review of
Administrative Tribunal Judagements: anv Memher State; the Secretarv-General ; and
the applicant in the Tribunal proceeding (or his legal successor). In article XII
of the ILOAT Statute th i s matter isnot specif ied at al 1l ; however, evidentlv onlv

entities t-hat have the right tn submit formal proposals to the 1LO Governina Body
(or to the executive board .t anv other organizat ion that. has submitted to the

jurisdiction of ILOAT and has heen authorized to reauest advisorv opinions from the
International Court. of Justice) can do so: memhers Nf the Governina Bodv; the

Director-Generaly and possiblv, to a limited extent, the 110 Staff Union.

76. | n respect of UNAT,the nhiection has freauently been raised that it. is
anomalous and perhaps even improper for a Memhcr State, which natural lv was not a
"partv" to the Tribunal procoeding, to be i N a positionto requesat a review of the
result inq judgement . Indeed, the Internat ional Court of Just ice it sel f reserved
this aquestion ir the Fasla case and carefully reviewed it in the Mortished case, in

/l’.
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which it concluded, albeit somewhat reluctantly, that there was no insuperable

legal obatacle. Wwith reference to the policy imssue, it should be observed that, in
the first place, t h e respondent party in a Tribunal proceeding (explicitly in
ILOAT, implicitly i n UNAT) 13/ imt h e organization rather than its executive head.
Secondly, in respect of initiating the review 0O f a UNAT judgement, a Memter State
ir in effect placed on a par with the Secretary-Gereral and the applicant, while ipn
reepect of an ILOAT judgement, a State member of ILO has a distinct procedural
advantage over the appl icant (and indeed, no applicant has ever succeeded in
initiating ther e vi e w of an TIOAT judgement). Finally, it should be recalled (see
subparas. 73 (b) and (c) above) thatt h e review procedures for Tribunal judgements
were not established primarily for the purpose of giving applicants or even

executive heads another level of appeal, but rather for the purpose of enabling
States to challenge judgem te that they coneidered for some reaeson aes unacceptable
ond to do ro before the principal judicial organ of the United Natione, rather than
in a representative body (such as the General Assembly of the lLeague of Natione or
the United Nations) in which the decieions Of a subsidiary orgar such as a Tribunal
might well be set aside on essentially political considerations.

77. Consequently, any proposal to eliminate or seriously limit the right of States
to initiate the review process would seem contrary to the purpose for which this
procees was originally instituted and, if nevertheless accepted, might int h e long
run endanger the authority of the tribunals themselves. O n the other hand, it does
not appear to be essential that the review procedure that may be initiated by
States be the same as that oper to the applicant and to the executive head, or that

it extend to all of these the same grounds for review) these points will be
explored helow.

(b) What body ie to carry out the review

78. Under hoth the UNAT an d IIOAT statutes, it is the International Court of
Justice that is to carry cut the review of the judgements of the tribunale.
Although it has sometimee been argued that the World Court is not an appropriate
body, either in terme of ite dignity or ite experience, to deal with issues
involving individual staff membere, the choice of t h e principal judicisl organ is
explained hy the fact that the primary purpose of the review procedure ig to deal
with challencer by Statee against the triturale as subsidiary orqgans of the
prircipal political bodies of their regpective organizations. The relatively
frequent attempte by appl icante to reach the Court through the Committee on
Applicationse for Review (inwhich so far only two applicants were euccessful) were
not foreseen w h e n the review procedure war established and are of course altooether
unavailable i N respect of all ILOAT judgemente or even i n respect of UNAT
judgements concerning applicants from organizations other than the United Natione
or concerning Pension Fund cases.

79. It would thus appear useful to consider whether the International Court of
Justice is t h e appropriate body to carry outt h e review of tribunal judgements in
those instances in which a review ig initiated by an applicant or by the executive
head, or whether these should either be precluded entirely from initiating a review
(as is, in fact, the situation in the common system of all except United Nations
staff members and the Secretary-General) or he directed to some other review

/eoe
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organ. If such an organ is to be contemplated at all, it would seem that it ghould
be some existing body, so ae to avoid the necesesity of creating additional judicial
machineryy furthermore, ite members should, if poeeible, have extensive experience
in international adminietrative matters) firally, tre body should clearly be a
judicial organ, 80 as to preclude a political nr administrative organ from
reviewing the decisions of a judicial one.

80. The above-mentioned requiremente suggest that any review body substituted in
part or in whole for the International Court of Justice ghould consist largely of

judges from existing administrative tribunals. Various sclutions might be
porsible: & grand panel of allthe judges of the same tribunal of which a

three-member panel rendered the original judgement) some combination of the senior
judges of UNAT and ILOAT (which might assist in furthering the harmonization of the

jurisprudence 0 f the two tribunals)) or judges of other administrative tribunals,
such as that of the World Pank.

(c) What body is to decide whether a review should be carried o u t

Bl. If any type of review is to b e carried out by the International Court of
Justice, by means of its advisory competence, a n appropriate request therefor must
b e addresred tot h e Court by an organ authorized to do ro. Under Article 96 of the
Charter of the United Nations, such organe are the General Aesenrly itrelf and, if
authorized by the Asdembly, ot h er principal or sursidiary oraane of the Urited
Nations apd the specialized agenciesr. Thur none of the entities authorized by the
UNAT statute to institute a review process (eee para. 75 above) c an approach tho»
Court directly (althought h e Afsgembly could authorize the Secretary-General to do
so). Indeed, the principal reason for creating the Committee on Applications for
Review, a subgidiary organ of the General Assembly, was go that it could serve as
ar authorized reauesting organ.

82. The objection has been raised that the Conmittee on Applications for Review is
an essentially political body, although the same p o i nt might be made in respect of
t h e ILO Governing Body and the executive boardrs that are authorized to request the
review of ILOAT judgements, and that it is improper to introduce such an organ
between two judicial ones (th e tribupnals and th e International Court of Justice).
This misperceives t h e function of the requesting body, which is not really to
intervene in the judicial process but to make the policy decision, on behalf of the
respondent organization, as to whether an appeal should be taken) in any event, the
final decision is always a judicial ones either that of the tribunal (if no appeal
is taken), or that of the World Court (if an appeal is decided on). Furthermore,
if the primary purpose of t h e review procedure ig to be gerved, f.e., t h e defence

of the tribunals against political challengee (cree para. 76 above), then the organ
that decides whether a Member State's challenge ie to be transmitted to the Court

murt be = political one.

83. The same consideratione do prot, however, apply insofar ae the review procedure
is to serve the function of permitting ordinary appeals from Tribunal judgements by
the applicant or by the executive head. For thie purpose, a judicial btody would be
preferahle. 1Indeed, if the body that carries out the review ig to be composed of
Tritunal judges (see para. 80 above) and thus does not have to be elaborately
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establ ished or convened, it is not actually necessary to take a decision that such
a review be carried out: the review panel itself can subsume that decisicn in its
consideration of the “appeal” itself. Furthermore, since that Panel, regardless of
its composition, would he a subsidiary organ of the General Assembly, it could be
authorized by the latter to address a request for an advisory opinion to the Court,
if the Panel considers that it is faced with a legal guestion of sufficient

importance and complexity that requires an answer from the principal international
judicial orqan.

(d) Grounds for a reviaw

84. Article XIl of the ILOAT statute allows only two grounds on which a review of
a judgement might be sought from the International Court of Justice (see

subpara. 73 (b) above) and UNAT statute article 11, paragraph 1, allows

two additional ones (see subpara. 73 (¢)) . An examination of these grounds
suggests that if the purpose of the review is merely to permit the referral of
particularly sensitive cases to the International Court of Justice (see para. 76
above ), then the listed grounds may be too many, and that it might be sufficient to
restrict the grounds of review to situations in which a Tribunal might have
exceeded its jurisdiction or those in which it might have made an error on a
question of law relating to a treaty (e.g., the United Nations Charter or the
constitutional instrument of some other international organization; a privileges
and immunities agreement).

85. On the other hand, if the review process is to serve more general appellate
purposes and not be carried out by the International Court of Justice, then some
broader, but still not unrestricted, bases for requestina e review might he
specified, perhaps by adding some additional grounds, such as the basing of a
judgement on a ground not argued by either party, as to which the Tribunal had thus
not heard any relevant arguments; or an unexplained departure from well-established
jurisprudence of either common system T: ibunal, which ground would, inter alia,
serve to further the harmonization of the jurisprudence of these tribunals.

(e) Possible approaches

86. The above analysis suggests that o preferred solution might involve a
bifurcation of the review process bv establishing two separate procedures:

(a) One avai lahle to States, leading through the Committee on Applications
for Review of Administrative Tribunal Judgements to the International Court of
Justice, essentially as at present, with just two differences: the grounds for
review would be restricted to only two and the Committee would have the possibility
of requesting the advice of the joint panel (see subpara. (h) below), in particular
as to the Eormulation of the questions to he addressed to the Court;

(b) The other available to the applicant and the executive head, leading
directly to a panel to be constituted jointly with ILOAT (thus serving the
objective of harmonization), on several grounds (essentially the four available
now, plus possibly the two others discussed in para. 85 above). The said joint
panel might summarily decline to review the judgement; possibly be authorized to
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confirm or modify the judgement if it considere that it ie defective within the
meaning of any of the rpecific grounde on which it can ke challengedj or, in rare
instances, requeet an advieory opinion of the Court. In any event, ite proceedings
are to be expeditious and non-burdensome for the parties, and for this purpose are
to be governed by special rules. The formulation of such a dual system is set out
inannex TA, in revised article 11 and proposed new article 11 bis.

87. Naturally, numerous variants of the above proposal are possible. It might be
decided to eliminate entirely the review available to States (revised art. 11)
and/or the appeal proposed for applicants and executive heads ( n e w art,. 11 bis), or
the existing procedure could be abolished entirely and States too could be
relegated tot h e Pproposed new article ) _bis procedure. As a variant of the
latter, either the proposed substantive review function of the joint panel might be
eliminated, leaving the panel as solely a judicial conduit to the Court, o r the
latter function could b e eliminated leaving the panel as simply t h e highest
appellate body. Finally, the Committee on Applications for Review might be
requiied to eecure the advice of the joint panel, rather than merely having the
option of doing 80.

8R8. The consideratione relating to whether and how to provide for the review of
UNAT judgements applies eseentially to the same extent tc judgemente relating to
the United Nations iteplf and to those relating to other organizations
participating in the common system. Consequently it i suggested in annex | A that
in the proposed new final clausge of article 14, specific reference be made to
articles 11 and 11 bis ir order to make it easier for organizations submitting t 0
the Tribural to do gc alro in reepect of those provisions. In addition, it is
proposed in annex I C, paragraph 5, that the General Assembly recommend that
organizations submitting to UNAT alsc provide for the applicabhility of the review
provisions.

89. Because of t h e difference in the gtructures of the United Natione and ILO (i n
particular the absence in the former of an organ corresponding to the Governing
Body) and the somewhat different bases on which they can arrange to address
requests for advisory opinions tothe International Court of Justice (e.g., 11O
could not establish a body such as the Committee on Applications cor Review 'f
Administrative Tribunal Judgements), no full conformity of the mechanisms whuieby
judgements of the two tribunals are referred to the Court can be achieved. Thus,
although ILO proposes to establish a joint panel identical tothe one proposed to
be established in the UNAT statute (eee annex I A, proposed art. 11 bis, para. 3),
its functions would be somewhat different, i.e., merely to advise the Governing
Body as to questions to be addressed to the International Court Of Justice. Except
for the more automatic and binaing nature of the relationship between the Governing
Body and the joint panel,th at relationship would be rather similar to the optional
one foreseen for the panel in relation to the Committee on Applications for Review
(annex T A, arts. 11, para. 2, propored addition to first sentence, and

art. 11 bis, para. 4(a)). In order to confirm the legal identity of the joint
Panels propored to be established unrder the two statutes, it is suggested that this
be specified in sukparagrapb 4 () of proposed new article 11 bisin annex I A.
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2. Review of United Nations Joint Staff Pension Furd cases

90. In the light of article 48(c) of the Regulations of the United Nations coint
Staff Pension Fund, it would appear that the review procedure provided for in
article 11 of the UNAT statute is not applicable in respect of UNAT judgements
rendered in a proceeding challenging a decision of the Pension Board, Moreover,
all the organizatione members of the Pension Fund that have concluded agreements
with the United Nations to record their acceptance of the Tribunal's jurisdiction
in Pension Fund cases (as required by art, 48(a) (i) of the Fund’'s Regulations) have
specifically stated in those agreements that "The judgemente of the Tribunal shall
be final and without appeal", a provision evidently designed to exclude the

article 11 procedure. Incidentally , the application of that procedure to a UNAT
judgemert rendered on an appeal against a decision of the Pension Eoard would raise
complicated questions as to whether and to what extent the Beard would assume the
functions specified for the Secretary-General in article 11, since it ie its
decision (rather than that of the Secretary-General) that ie the subject of the
judgemert in question.

91. Although most appeals so far submitted against decisions of the Pension Board
have involved matters solely of concern to the individual applicant, it seems
likely that in the future at least some appeals will involve questions concerning
large groups of present or future beneficiaries and will thus potentially affect
very large amounts of the Fund’'s resources. Consequently, many of the reasons for
previding at least a restricted opportunity for the review of Tribunal judgements
relating to a decision by an executive head, which are discussed in paragraphs 73
to 77 above, apply equally to those judgements that relate to decisions of the
Pension Board.

92. It is consequently proposed that:

(a) Paragraph (c) of article 48 of the Pension Fund Regulations be amended,
as indicated in paragraph 4 of the draft resolution set out in annex I C, so as to
make applicable the provisions referred to in subparagraph (b) below. As required
by article 49(a) of the Pension Fund Regulations, the Board has been consulted
corcerning the proposed amendment and has agreed theretoj 28/

(t) The applicability of the provisions for the review of UNAT judgements
(i.e., UNAT statute art. 11 and proposed art. 11 bis), as well ar of the various
peet-judgement proceedings set out or proposed to ke set nut in statute article 12,
should he explicitly epecified ir the second sentence of paragraph 1 of the
proposed new article 2 tree of the UNAT statute, by whick the provisions relating
to UNAT that now appear cclely in article 48 of the Pension Fund Regulations wculd
a t least bte incorperated by reference into the UNAT statute. The words
"mutatis mutandis" in that sentence would signify that in respect of the review of
iudgements relating to Pension Fund cases, the Board would have to be substituted,
at least to scme extent, for the Secretary-General 3 the extent of such substitution
would he spelled out in the rules of procedure of the Committee on Applications for
Review and in the joint panel rules called for by the last sentence of proposed new
article 11 bis (3);
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(c) Ar it i{r tentatively proposed i n the hracketed final claure of t h e
sentence referred to in (b) ahove, that organizatione memhers 0o f the Fund (other
than the United Nations) should continue to he ahle to contract out o f the
provisione if they desire to da ro, paragraph 5 of anrex I C should thencontain a
General Assembly recommendation against exerciping thies option,.

1. Procedures 0 f the Internatioral Court of Justice

93. One of the objections against the present system of review by advierory
opinions of the Court is the truncated Court procedure foreseen. Because no way
wag s e e n for individual applicants to appear through counsel in oral proceedinge i n
the Court, the General Assembly, in paragraph 2 of resolution 957 (X), by which it
adopted article 1 1 of the UNAT statute,recommended that neither States nor the
Secretary-General s e e k to present oral statements in ruch a Court proceeding. T h e
Becretary-General and all interested States have ego far complied with thisrequest,
but unease has been expressed that thir does violence tot h e judicial procedures ot
the Court, 29/ that in some cases a hearing may be necessary for the proper
presentation of a case and that the entire procedure is thue at the mercy of any
State that might insiet on its right to make an oral statement under article 66,
paragraph 2, of the Statute of the Court (which would result in the type of
inequality of arms vig-d-vie the applicant that would almost surely cause the Court
to abhort the proceeding).

94. However, thir entire procedural limitation appears to he unneceesary. Under
article 11, paragraph 2 of t h e UNAT gtatute,the Secretary-General is obliged to
transmit to the Courtt h e viewe of the applicant in the Tribunal proceeding ags to
which the Ccurt's opinion wae reauesrted, 1In the "appeale" ro far brouaht to the
Court under article 11 of the UNAT statute and the one brought under article X171 Of
the TLOAT statute, the applicant's views were prerented to the Court by baving the
executive head concerned (respectively the Secretary-General of the United Naticns
and the Director~General of UNESCO) forward directly, without any editing o r
censorship, all writter communications received from the applicant or hig counsel.
Precisely in the same way, {f oral proceedings were held, counse] melected by t h e
applicant (and acceptable to the Court) cculd b e iptroduced as t h e
Secretary-Ceneral's rpecial representative to expresst h e applicant's views, With
respect to this proposal t h e President of the Court h as indicated "that the Court,
which has stressed uon geveral occarione the maintenance nf the principle of
equality among the parties, will continue to bearitin m i n d in determining ite own
procedure ir each particular case".

95. Whether or not article 11 of the UNAT statute is maintained unchanged, or is
reetricted to purely State-initiated proceedinge (ag proposed i n para. 86 (a)
above), or a new type of reference to the Court is introduced (as proposed in

para. 86 (b) above), the General Assembly might consider changing the
recommendation in its resolution 957 (X) in the sense Indicated at the end of
paragraph 94 above. Thir recommendat icr should be formulated broadly enough ro as
also to apply to reviews sought under article X11 of the IIOAT statute., A proposed
text to thie effect appearc ir arnex 1 |1, dratt paraarapt 7.

/l.l
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H. Co-operation between the tribunals

1. General proposals

96. The report of ACC to the General Assembly at its thirty-fourth session (see
para. 3 above) included the suggestion that some type of joint machinery might be
established to which either tribunal could resort for the resolution of points of
law related to the common system (see 3/C.5/34/31, para. 12). For this purpose, a
whole range .>f possibilities should be considered:

(a) Mere informal contacts (perbaps through regular or ad hoc meetings of

Tribunal judges) to settle common problems and issues not related to any particular
cases

(r) Joint administrative machinery, for example for the purpose of preparing
indices or repertories of judgements;

{c)} Excbapge of informaticn about the respective jurisprudence of the
triturals, whether or not related to a particular case;

(@) Formal requests for opinions addressed by one Tribunal to the otber;

{e) Joint consideration of related cases, i.e., either cases with the same
applicant against different organisations but involving the same cause of action
(e.g., against the employing organization and the Pension Fund), or a case
involving different parties but basically the same issues;

(£) Establishment of a joint body for the consideration of appeals and of
requests for advisory opinions, as suggested in paragraphs 80, 86 (b) and 29 above.

97. Possibilities (a), (b) and (c¢) above would generally require no structure and
ro formal recognition in either the statutes or the rules of the tribunals, but
might be specifically encouraged by the General Assembly, and this is suggested in
annex | C, draft paragraphs 8 and 9; however, one specific proposal, that for the
establishment of an assessor, which is discussed in paragraphs 98 and 99, might be
reflected in the statutes of the two tribunals (see annex | A, proposed new

art. 5 bis). Possibility (d) would probably require amendment of the statutes of
both tribunals, hoth to enable them to address requests to the other and to respond
to those received, while possibility (e) might be arranged through appropriate
provisions in the rules of the two tribunals but would probably also require
statutory amendments; however, it should not be anticipated that there would be
mary occasions tc use either of these devices. Finally, passibility (f) is
embodied in paragraph 3 of the proposed new article 11 bis set out in annex | A, as
well as in the tentatively proposed article 2 quatro.

2. Assessors
98. One device that might assist both the management of the increasingly heavy
work of either or both tribunals and the convergence of their jurisprudence would

be the appointment of one or more *assessors”. Such officials, whe function under

e
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various designations in a number of higher national courts as well as in
international ones, such as the Court of Justice of the European Communities,
assist the judges of the forums to which they are assigned by preparing impartial,
in-depth analyses of all or some of the cases submitted to these courts, thus
supplying these judges, to whom of course all power of decision is reserved, with a
complete study of the relevant legislation and jurisprudence, which is becoming
increasingly voluminous in all jurisdictions, including that of the United Nations
common system. In respect of the tribunals, one could envisage appointing either
separate assessors for one or both tribunals, depending on their respective needs,
or a single assessor or eventually a joint team of assessors for both tribunals.
Whether working on a full-time or initially perhaps on a part-time basis, they
would supplement the studies that the members of the tribunals could make during
the limited time they have during their relatively brief sessions and, in
particular, would enable these members to keep in touch informally with the other
tribunal so as to further the harmonisation of their jurisprudence.

99. While it is not intended to establish the institution of assessors
immediately, it is considered that the major amendment of the statutes of both of
the tribunals , an exercise that is undertaken only rarely, may be an opportune
occasion to introduce into both statutes parallel provisions that would make it
possible to appoint assessors when the time is ripe therefor. Under the proposed
new article 5 bis in annex | A (which would be supplemented by the related art. 6,
para. 2 {a)), before trat provision is implemented it would be necessary for the
trlbunals concerned or for the two tribunals jointly to develop rules for the
selection, terms of appointment and functioning of the assessor, for the
appropriate financial arrangements to be made by the competent budgetary

authorities, and for the agreement of the tribunal or tribunals to be secured for a
particular appointment.

Notes

1/ See, in particular, General Assembly resolutions 40/252, part XV, and
40/258 A, para. 1, and decision 41/462, as well as the report of the Joint
Inspection Unit on the “Administration of Justice in the United Nations” (A/41/640).

2/ Application for Review of Judgement No. 333 Gf the United Nations
Administrative Tribunal, Advisory Opinion, |.C.J. Reports 1987, p. ’
respectively Declaration by Judge Lachs, and paras. 25-26 of the Opinion and the
Separate Opinions of Judges Elias and Ago.

3/ Wwhich resulted in the advisory opinion of 20 July 1982 by the
International Court of Justice (Application for Review of Judgement No. 273 of the

United Nations Administrative Tribunal, Advisory Opinion, |.C.J. Reports 1982,
p. 325).

4/ At the request of the Tribunal, the text of the UNAT comments is
reproduced in annex Il hereto.

Jeon
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Notes (cont inued)

5/ A/C.5/39/SR.33, paras. 12-30j3 SR.42, para. 7; SR.46, para. 54; SR.39,
paras. 17-18; SR.52, para. 62-65; A/C.6/39/SR.64, para. 77; SR.66, paras. 12-13.

6/ ILO documents GB.228/PFA/11/11 and GB.229/PFA/12/8.
1/ ILO document GB.231/PFA/17/5.
8/ ILO document GB.234/PFA/11/17.

9/ ILO document GB.234/11/31, para. 74(a).

10/ This suggestion was in effect endorsed in para. 43 of the Joint
Inspection Unit report referred to in note 1 above.

11/ ILO document GB.233/PFA/8/14.

12/ International labour Conference, provisional record, seventy-second
session (Geneva, 1986), Nos. 18 and 25.

13/ In UNAT, appeals (i.e., applications) are always filed, except in respect
of UNJSPF cases against the executive head, and the title of the case and the
judgement so indicates {e.g., X against the Secretary-General of the United
Nations). In ILOAT, the appeal is against the employing organisation, though the
title of the judgement itself only indicates the name of the applicants (e.g.,
In_re X). There appears to be no need to harmonise this procedural discrepancy,
although if it were desired to do so, it might be best if in both tribunals the
appeals were filed against the organization and the title of the judgement would be
in the form: X v. Organization (which is the form already used in the table of
contents of booklets containing the judgements of each session of ILOAT).

14/ UNAT is available to all United Nations staff members, including those

¥ employed by subsidiary organs such as UNDP, UNICEF, UNHCR, etc., with the exception
of UNRKA area staff (about 17,000), whose Staff Regulations provide for the

+  establishment of "a special panel of adjudicators* to which staff members may apply
i against administrative decisions and disciplinary measures (UNRKA Staff

Regulation 11.2 Applicable to Area Staff Members), and with the exception of staff
members of the ICJ Registry whose Staff Regulations (Art. 11 and Annex VI, adopted
- on a provisional basis) provide for disputes to be submitted first to one of the

:  Judaes of the Court designated by it as Judge for Staff Appeals and, if need be, to
: the Court itself.

15/ See, e.g., In re Connolly-Battieti (No. 7) v. FAO (ILOAT Judgement
No. 4113); In re Garcia and Marques hMo. 2) v. PAHO (WHO) (TIOAT Judgement No. 49¢).

16/ UNAT confirmed its inability to respond to a request from the

. Secretary-General for an advisory opinion when it declined to advise him as to
> whether he could take a certain administrative measure (cancellation of the

. reimburcemert of income tavec or partial lTump cfum pavmerte from the Peyei or Fund)

/oo.
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Noter (continued)

that was Jater reviewed in Powell v. the Secretary-General of the United Nationu
(Cudgement NO,. 237). Wren ILOAT was faced with a request from the TLO
Director-General, endorsed by the Governing Bedy and the Staff Union, its three
titular memhere gqave an opinion ipr their pereonal capacity on th e questicon of
whether the Director-General could, without negotiations with the Staff Union,
reduce the ralariea of General Service ataff in Geneva that had heen agreed to with
the UIniony that opinion wae not considered an act of the Tribural,

17/ UNAT™ bhas held, bowever, that even if the appeale hody concerned
uranimously conridere an appeal frivolous ard the Tribural i8 thus precluded from
considering it on {te meritse, it may etill coneider whether the joint body'se
conclurion was vitiated by some irregularity) ree Bartel v, the Secretary-General
of ICAO (Judgement No., 259), confirmed in Marrett v, the Secretary-Generalcf | C A O
(Judgement No. 288) .

18/ This proposal was explicitly endoreed i n paras, 82, 101 and 103
(Recommendation 4(b))of t h e JIU report referred to in note 1 ahove,

19/ Such multiple actions are already customary in ILOAT, thraugh the
procedure of "intervention") see, among many othere, In re Nuse v. European Patent
Organigation (ILOAT Judgement No. 369), with 31 intervenors, and In re Benard and
Coffino v. International Trade Organization/General Agreemert 0 n Tayiffs and Trade
(JLOAT Judgement No. 380), with 134 intervenors.

20/ See, e.q., the Powell, Carlson and Masiello cases (UNAT Judgements
Nos., 237-239) and the Mertiehed care (UNAT Judgemcnt No. 273) ard, in particular,
the Mrlinier, Aggarwal, Akrouf, Davis, Goffman and Noamar caser (UNAT Judgement
No. 370}, in which the Tribunal rejected applicatiors to intervene from s i «x further
rtaff memhers, rince it obeerved that the Respondent had urdertaken to apply any
decieton “in recgpect of all officiale wiro can rely on the same legal principle”
(ihid,, para. TII)3 t h e General Arprembly subrequently specifically approved the
implementation of that Judgement as applied to all affected cofficiale (ree
A/C.%/41/35 and resolution 41/200, pect, VIIT),

21/ 110 document GB.234/PFA/11/17, para. 10.

22/ In a few cases, UNAT har awarded coste to unruccereful applicante
(e.g., Harpignies, Judgement No. 182) when it considered that their application
raired a auestion of law or policy of exceptional importance.

23/ Judgements O f the Administrative Tribural of t h e 11O upon Complaints Made
against UNESCO, Advisory Opinion, 1.C.J. Reports 1956, p. 77.

24/ ¥ffect of Awards of Compensation Made by the United Nations
Administrative Tribunal, Advisory Opinion, 1.C.J. Reports 1954, p. 47.

25/ Application for Review of Judgement No, 158 of t h ¢ United Nations
Administrative Tribyvadle, Advisory Opinion, 1.C.J. Reports 1973, p. 166.
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Notes (cont inued)

26/ Application for Review of Judgement No. 333 of the United Nations
Advisory Tribunal, Advisory Opinion, I.C.J. Reporte 1987, p..

27/ Application for Review of Judgement No. 273 of the Un’'ted Nations
Administrative Tribunal, Advieory Opinion, I.C.J. Reporte 1982, p. 325.

28/ See Cff icial Records of the General Assembly, Thirty-ninth Session,
Surplement No. 9 (A/39/9 and Corr.l) | pars. 121, and anrex |X.

29/ Application f o r Review of Judgement No, 273, op. cit., Separate Opinion
of Judge Mosler , sect. I.2, third paragraph, pp. 380-381,
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ANNEX |

Proposed legal ingtruments

A. statute of the United Rations Administrative Tribunal

Proposed revisions and comparison to the JLOAT statute

UNAT text

ILOAT text

{ESTABLISHMENT) *

ARTICIE |

A Tribunal is established hy the present Statute to be known as the
United Nations Administrative Tribunal.

ARTICIE T
There is established by the present Statute a Tribunal to he known
as the International Latour Organisation Administrative Tribunal.

{COMPETENCE)

ARTICLE 2

1. The Tribural shall be competent te hear and pass judgement upon
applications alleging non-observance of contracts of employment of staff
members Of the Secretariat of the United Nations of of the terms of
appointment of such ftaff members. The words "contracts” and "terms of
appointment” include all pertinent regulations and rules in force at the
time of alleged non-cbservance, including the staff pension regulations.

2. The Tribunal shall be open:

(a) To any staff member of the Secretariat of the United Nations
even after his employment has ceased, and to any person who has
succeeded to the staff member's rights on his death;

(b} To any other person who can show that he is entitled to right?
under any contract or terme of appointment. including the
provisions of [staff] 1/ regulations and rules vpon which s
[thel 1/ staff member could have relied. 2/

2A, 3/ The Tribunal shall also be competent to hear and pass
judgement upon:

(a) Applications alleging non-observance of the terms of
appointment of any person appointed by the General Assembly tc
a remunerated post with the United Nations; 4/

* The bracketed titles here indicated do not appear in the text of either the uMaT or the ILOAT statute.

add such headings to these texts.

ARTICLE I T

1.  The Tribunal shall be competent to hear complaints alleging
non-observance. in substance or in form, of the terms of appointment of
officials of the International Labour Office, and of such provisions of
the Staff Regulations as are applicable to the case.

2. The Tribhunal shall be competent to settle any dispute
concerning the compensation provided for in cases of invalidity, injury
or disease incurred by an official in the course of his employment and to
fix finally the amount of compensation, if any, which is to he paid.

6.  The TPribural shall be open

(a) to the official, even if his employment has ceased, and to any
person to whom the official’s rights have devolved on his death;

(h) to any other perscn whe can show that he | S entitled to s:orm; right
under the terms of appointment of a deceased official or under
provisions of the Staff Regulations on wbict the official cculd rely.

4. The Tritunal shall he competent te hear complaints alleging
non-observance of their contracts from persons employed by or performing
services for the International Labour Organisation where such corntracts
so _provide, as well as disputes arising out of contracts to which the
International Labour Organisation is a party and which provide for the
competence of the Tribunal in any case of dispute with regard to their
execution.

However, it may be considered useful to

6¢ 9bed
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UINAT text

ARTICLE 2 {(Cont.)

(b) Applications alleging non-observance of the centracts of
employment of any other person employed by or performing
services under contract witk the United Nations, if the terms
of his employment or contract provide for the competence of the

TLOAT
ARTICLE 11 (Cont.)

4 bis. The Tribunal shall be competent to hear complaints aileging
no”-observance of their contracts of employment from persons employed by

recognised entities created or managed by officials of the Organisation
in cases to which national courts are precluded from exercisirg

Tribunall 5/

{c) Applications alleging non-ckservance Of contracts of employment
of persons employed by any recognised entity created or managed
by officials of the United Nations, provided natjonal courts
are precluded from exercising jurisdiction. 6/

Paragraph 2 of this article shall apply, mutatis mutandis.

3. In the event of a dispute as to whether the Tribunal has
competence, tte matter shall be Fettled by a [thel 1/ Aecisio” of the
Tribunal.

[4. The Tribunral shall not ke competent, however, to deal with apy
applications where, the cause of complaint arose prior to
1 Jaruary 1950.1 7/

[ARTICLE 2 BIS

The Tribunal shall also be competent to decide, at the request of
the Secretary-General, on the validity of any financial claim by the
United Nations against a person referred to in subparagraph 2{a), 2a(a)
or 2n{b) of article 2. §/1

ARTICLE 2 TRES 3/

1. The Tribunal shall, in respect of applications alleging
nop-cbservance Of the Requlations Of the United Nations Joint Staff
Pension Fund arising out of decisions of the United Nations Joint Staff
Pension Board, bave the jurisdiction specified In the Regulations Of the
Fund. 8/ Articles 11, 11 bis and 12 shall apply, mutatis mutandisl,
except to the extent that the member organisation of the Fund concerned
otherwise specifies]. 10/

2. The Secretary-General shall conclude a special agreement With
eack member organization of the Fund wWhich has accepted the jurisdiction

of the Tribupal In Joint Staff pensior Ford cases. 11/

jurisdiction.

7. Any dispute as to the competence Of the Tribunal shall be
decided by it, subject to the provisions of article XII.

ARTICLE 11 BIS

The Tribunal shall also be competent to decide, at the reguegt of
the Director~General, on the validity of any financial claim by tke
Organisation against a” official or former official or a person referred

to in article IlI, paragraph 4 of the present statute, even if his
employment has ceased.

ARTICLE 11 (Cont.)

3. The Tribural shall be competent tO hear any complairt of
non-observance of the Staff Pensiors Regulations or of rules made in
virtue thereof in regard to a” official or the wife, husband or children
of a” official, or in regard to any class of officials to which the said
Regulatiors or the said rules apply.*+

bl N.B. This provision refers exclusively to tbe 1L¢ Staff
Pension Fund. take” over from the League of Nations upon the latter’s
dissolution, which ro longer has any active participants.
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UNAT text

JLOAT text

(ADVISORY  OPINIONS)

[ARTICLE 2 quatRo

The Joint Papel established by paragraph 3 of article 11 kis may, at

the request of the Secretary-General taken in consvltation with members
of the Administrative Committee on Co-ordinatjon, give an advisory
opiniop on any general legal guestion of interest to organizations
applving the Upited Nations common system of staff administration and

relating_to the provisions of or proposed to be included in the contracts

of employment or the terms of appointment referred to in paragraph 1 of
article 2. TIndividual members of the staff and representatives of
recognized staff representative organs shall be allowed, under rules
established by the Panel, to participate in the proceedings on the basis
of which _such ab cpinion is given. 12/]

{COMPOSITION)

ARTICLE 3

1.  The Tribunal shall be composed of seven members who shall
normally be persons whe hold or who have held high judicial office and
who should preferably have experience in international administrative or
labour questions 13/, no two of whom may be nationals of the same State.
Only three shall sit in any particular case, but a fourth may serve as an

ARTICLE TIXY

1. The Tribunal shall consist of three judges and four deputy judges
who shall normally be persons who held or have held high judicial office
and should prefer‘ably have experience in international administrative or
labour questions [all ke of different nationalities]. No two members of
the Tribunal shall be of the same nationality.

alterpate who may only participate in decisions if another of the members

is unable to do so 14/.

2. The members shall be appointed by the General Assembly for
three years, and they may be re-appointed[) provided, however. that of
the menmbers initially appointed, the terme of two members shall expire at
the end of ene year and the terms of two members shall expire at the end
of two years) 7/. A memker appointed to replace a member whose term of
office bas not expired shall hold office for the remainder of his
predecessor’s term.

2A. The General Assembly shall appoint or re-appoint the members

from among a list of candidates compiled by its President after
appropriate consultations with Member States, witb the executive heads of

the orgarizations with wbich special agreements pursuant to article 14 or

to paragraph 2 of article 2 bis have beer concluded, and with staff
representative organs. 15/

5131. 16/The Tribupal shall elect its President and its two
Vice-Presidents from amorg ‘ts members.

{4, The Secretary-Gereral shall provide the Tribunal with an
Executive Secretary and such other staff as may be considered
necessary. ] 17/

4. [A meeting of] To git the Tribunal shall be composed of three
members designated by the President, of whem one at least must be a judge.

2. [Subject to the previsions set out at paragraph 3 below.l The
judges and deputy judges shall be appointed for a period of three years
{by the Conference of the International Labcur Organisation]. They shall
be proposed for appointment by the Director-General of the International
Labour Office after such consultations as may be appropriate with the
Executive Heads of the organisations referred to in Article 11, -
paragraph 5, of the present Statute and with the staff representatives,

and appointed by the International Labour Conference on the

recommendation of the Governing Bedy of the International Labour Office..

RULES. ARTICLE 2

I. At its anrual session the Tribunal shall elect ite President and
its vice-President for a period of one year. The elected President and
Vice-President shall take office immediately. They shall be eligible for
re-election.

2. 1n any event the retiring President and Vice-President shall
remain in office until their successors are elected.

3. The elections shall he made by a majority vote.

Iy obeg
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UNAT text
ARTICLE 3 (Cont.)

35), 16/ A [No) member of the Tribunal may only [can] be dismissed
[by the General Assembly unless the other members are of the unanimous
opinion) op the ground that he is unsuited for further service,_as
determined unanimously by the other members and decided by the General

Assembly. 18/

416). 16/ In case of a resignation of a member of the Tribunal, the
resiaration shall be addressed to the President [of the Tribunal) 1/ for
transmission to the Secretary-General. This last notification makes the
place vacant.

ILOAT text
ARTICLE 111(Cont.)

3. [The terms of office of the judges and deputy judges who were in
office on 1 January 1940 are prolonged until 1 April 1947 and thereafter
until otherwise decided by the appropriate organ of the International
Labour Organisation. Any vacancy which occurs during the perind in
aquestion shall be filled by the said argan.] 2 judge or deputy judge may
only be dismissed on the ground that be is unsuited for further service,
as _determined unanimously by tbe other members of the Tribunal and
decided by the International Labour Conference.

(SESSTONS)

ARTICLE 4

The Tribunal shall held ordipary sessions at dates to be fired by
its rules, subject o trere being cases on its list which, in the opinion
of the President, justify holding the session. Extraordinary sessions
may be convoked by the President when required by the cases on the list.

[ADMINISTRATIVE

ARTICLE 5

0. The Secretary-General shall provide the Tribunal with an
Executive Secretary and such other staff as may be considered
necessary. 17/ The Executive Secretary and other staff shall be
appointed and the conditions of their appointment shall be settled in
consultation between the Tribunal and the Secretary-General. The
Executive Secretary and his staff shall be responsible only to the
Tribunal in the exercise of their functions. 19/

l. The Secretary-General {of the United Nationsl 1/ shall make the
administrative arraraements necessary for the functioning of the Tribunal.

2. Subject to special agreements cercluded pursuant to
article ‘2 tres or 14. 20/ the expenses of the Tribunal sball be borne by
the United Nations.

TR " "

ARTICLE 7V

The Tribunal shall hold ordinary sessions at dates to be fixed by
the Rules of Court, subject to there being cases on its list and to such
cases heing, in the opinion of the President, ¢f a character to justify
holding the session. An extraordinary session may be convened at the
request of the Chairman of the Geverning Body of tbe International Labour
Office.

ARRANGEMENTS)
(Article 11z bis)

2. The Tribunal shall have a Registrar and such staff as may be
necessary. The Registrar _end his staff shall be appointed by the
Director-General of the International Lakour Office in consultation with
the Tribunal. In the exercise of their functions, the Registrar and his
staff sball be responsible only to the Tribunal.

1. In consultation with the Tribunal, the Director-General of th=
International Labour Office shall make the administrative arrangements
necegsary for the functioning of the Tribunal.

ARTICLE 1%
Il. The administrative arrangements recessary for the operation of
the Tribunal shall be made by thre International Labour Office in
consultation with the Tribunal.1

[2)1. Expenses occasioned by sessions of the Tribunal shall t-e borne
bv the International Labour Office.

(See also annex to the statute article IX, para. 2, below)
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UNAT text
ARTICLE 5 B1S

1. With its agreement, a permanent Assessor may be appointed to assist

JLOAT text
ARTICLE 11l BIS

3. With its agreement, a permanent Assessor may be appointed to assist

the Tribunal and, if appropriate a:rangements can be made therefor, he
may perform similar functions in relation to the Administrative Tribunal

the Tribunal and, if appropriate arrangements can be made therefor, he
may perform similar functions in relation to the Administrative Tribunal

of the International Labour Organisation. 21/

2. The function of the Assessor @hall be to submit in writing to the
Tribunal an independent and objective analysis of applications submitted

of the United Nations.

4. The function of the Assessor shall be to submit in writing to the
Tribunal an independent and objective analysis of complaints bafore it

to it taking into account specially the case law of the Tribunal as well

taking into account especially the case law of the Tribunal as well as

as that of the International rabour Organisation and, as appropriate,
that of other international administrative tribunals. Submissions of the

that of the Administrative Tribunal of the United Nations and, as
appropriate, that of other international administrative tribunals.

Assessor shall be published together with the judgement to which they
relate.

3. The rules concerning the selection of tre Assessor, the terms of his

Submissions of the Assessor _shall be published together with the
judgement to which they relate.
=

5. The rules concerning the selection of the Assessor, the terms of his

appointment and his participation in proceedings shall be established
after _appropriate consultations. 21/

ARTICLE 6

1. Subject to the provisions of the present Statute, the Tribural
establish its rules.

shall
2. The rules shall include provisions concernings
{a) Election of the President and Vice-Presidents8

(a’) Selection, terms of appointment and functioning of the
Assessory 22/

(b) Composition of the Tribunal for its sessions;

(c) Presentation of applications and the procedure to be followed
in respect to thems

(d} Intervention by persons to whom the Tribunal is open under
paragraph 2 of article 2. whose riyhts may be affected by the
judgement

(e) Hearing, for purposes of information, of individuals, staff
representative oraansg and other entities [persons to whom the
Tritupal is oper under paragrapr 2 of article 21 23/, even
though they are not parties to the case)

(£) Procedures relatinrg to applications or disputes submitted under

paragraph 2A of article 23 24/

{{g) Procedures relating to claims submitted under
article 2 biss 25/)

(h} Procedures relating to applications submitted under
articie 2 tree; 26/

{(i) Procedures relating to the giving of advisory opinions m»u.r:-nt
to_article 2 guatroy 27/] )

appointment and his participation in the proceedings shall be established

in the Rules of Court after appropriate consultations.

{RULES)

ARTICLE X

1. Subject to the provisiors of the present Statute, the Tribunal
shall draw up Rules of Court covering -

(a) the election of the President end Vice-President8

(f) the selection of the Bssessor, the terms of his appointment
and his participation in_proceedings.

{b) the convening and conduct of its sessions;

(c¢) the rules to be followed in presenting complaints and in the
subsequent procedure, including irtervention in the proceedings
before the Tribunal by persons whose rights as officials may be
affected by the judgment;

fgenerally, all matters relating to the operation of the’
Tribunal which are not settled by the present Statute.] the
conditions and modalities under which individuals , staff
representatives Or entities may be heard for purposes of
information even thouat they are not parties to the case; and

(e

(a

the procedure to he Followed with reaard to complaints and
disputes submitted to the Tribunal by virtue of paraaraphe 2
and 4 and 4 t-is of article Il, as well as applications submitted

under article IT hisy
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ARTICLE 6 (Cont.)

(j) Expeditious procedures relating te applications under
article 12y 28/

(k) Award of costs pursuant to paragraph 2A of article 93 29/ and
gererally

(1) 1{£)1 Other matters relating t« the functioning of the Tribunal.

ILOAT text

ARTICLE X {Cont.)

[a) generally, all matters relatira to the operation of the Trikunal
which are not settled by the present Statute {formerly (e)!

7. The Trikrunal may amend the Rules of Court.

(COMPLAINTS)

ARTICLE 7

1.  an application submitted pursuant to paragraph 1 of
article_ 2 30/ shall not be receivable wnless the applicant [person
concerned] 1/ bas pre -iocusly submitted the dispute to the joint appeals
body provided fc. fn the Staff Regulations and-the iatter has
communicated its opinion to the Secretary-General, except where the
Secretary-General and the applicant have agreed to submit the application
directly to the [Administrativel 1/ Tribunal.

2. Insofar as the recommendations made by tbe joint body are {In
the event of the joint body’s recommendations being] 1/ favourable to the
applicant [application submitted to it, and in so far-as this is the
casel 1/, an application [to the Tribunal] 1/ shall be receivable if ths
Secretary-General has:

{a) Rejected the recommendations;

(h) Failed to take any action within the thirty days following the
communication of the cpinion; or

{c} Failed to carry out the recommendations within the thirty days
following the communication of the opinion.

3. Insofar_as [I” the event thatl 1/ the r..commendations made by
the joint body and accepted by tbe Secretary-General are unfavourable to
the applicant, [and in so far as this is the case,] 1/ the application
shall be receivable, unless the joint body unanimously considers that it
is clearly devoid of any chance of success [frivolous] 31/.

4.  Bn application shall not be receivable unless it is filed
within ninety days reckoned from the respective dates and periods
referred to in paragraph 2 above, or within ninety days reckoned from the
date of the communication of the joint body’s opinion containing
recommendations unfavourable to the applicint. [If the circumstance
rendering the application receivable by the Tribunal, pursuant to
paragraphs 2 and 3 above, is anterior to the date of announcement of the
first session of the Tribunal, the time limit of ninety days shall begin
to run from that date.1 I/ Nevertheless. the said time limit on his
behalf shall be extended to one year if the heirs of a deceased staff
member Or the trustee of a staff member wbo is not in a position to
manage his own affairs, file the application in the name of the said

staff membrer,

ARTICLE VII

1. A complaint shall not be receivable unless the decision complained
of [impugned] is a final decision and the person concerned has exhausted
such other means of resisting it as are open to him under the applicable
Staff Regulations.

3. Where the Administration fails te take a decisior upon any eclaim
of an official within sixty days from the notification of the clair to
it, the person concerned may have recourte to the Tribunal end his
complaint shall be receivable ir the same manrner as a complaint against a
final decision. The period of ninety days provided for by the last
preceding paragraph shall run from the expiration of the sixty days
allowed for the taking of the decision by the Administration.

2. To be receivable, a complaint must also have been filed within

ninety days after the complainant was notified of the decision complained

of f{impugned} or, in the case of a decision affecting a class of
officials, after the decision was published. This time limit shall he
extended to one year if the heirs of a deceased official, or the trustee
of an official who is not in a position to manage his own affairs, file
the complaint in the name of such a” official.

o
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UNAT text
ARTICLE 7 (Cont.)

[PA. An_application pursuant to article 2 his shall be submitted to
the Tribunal within one year after the claim to which it relates has

arisen. 25/]

5. In any particular case the Tribunal may decide to suspend the
provisions regarding time limits.

6. Thr filing of an application shall not have the effect of
suspending the execution of the decision contested.

7. Applications may be filed in any of the {five} official
languages of the General Assembly [United Nationsl. 32/

ITOAT text
ARTICLE VII (Cont.)
5. an application pursuant to article Il bis shall be submitted to

the Tribunal within one year after the claim to which it relates has
arisen.

4. The filing of a complaint shall not involve suspension of the
execution of the decision complained of [impugned].

(ORAT. PROCEEDINGS)

ARTICLE 8

The oral proceedings Of the Tribunal shall e bheléd in public unless
the Tribunal decides tbat exceptional circumetonces require that they be
Feld in private.

ARTICLE V

The Tribural shall decide ir each case whether tne oral proceedings
before it or any part of them shall be p»blic or in camera.

(SUBSTANTIVE POXERS OF THE TRTBUNAL)

ARTICLE 9

1. If the Tribunal finds that an [the] 1/ application is well
founded, it shall order the rescinding of the decision contested or the
specific performance of the obligation invoked.

1A. 33/[At the same time the Tribunal shall] If an order made
pursuant to paragraph 1 of this article in respect of an application
submitted pursuant to paragraph 1 of article 2 rescinds the separation or

requires the reinstatement or a particular assignment of the applicant,
the Tribunal shall at the same time 34/ fix the amount of compensation to
be paid to the applicant for the injury sustained should the
Secretary-General, within tbicty days of the notification of the
judgement, decide, in the interest of the United Nations, that the
applicant shall be compensated without further action being taken in his
cysey provided that such compensation shall normally not exceed the
eovivalert of tbree [two] 35/ years’ ret emoluments [hase salary} 36/ of
tre appl icant. The Tribunal may, however, [ir exceptional cases,] when
it corsiders it justified, order the payment of a higher indemnity, A
statement rf tre reasons for the Tribunal’s decision shall accompany each
such order.

2.  Sbould the Tribunal find that the procedure prescribed in the
Pertinent [Staff] regulations and for Staff} rules 37/ has not been
otserved, it may, at the reguest of the Secretary-Gerera] and prior to
tre determination of the merites, order the case remanded for institution
or correction of the required procedure. where a case is remanded, the
Tribunal may order the payment of compensation|, not to exceed the
equivalent of three months' ret base salary.l 38/ to the applicant for
such loss as may have been caused by the procedural delay.

Article VIII

1. In cases falling under Article Il, the Tribunal, if satisfied that
the complaint was well founded, shall order the rescinding of the
decision complained of [impugned] or the performance of the obligation
relied upon unless, after considering the observations filed on the
matter by the defendant organisation and the complainant, the Tribunal
holds that [Tf} sucb rescinding of a decision or execution of an
obligation is not possible or advisables in_which case the Tribunal sball
award the complainant compensation for the injury caused to him.’

?.  Should the Tribural find that the procedure «-escribed in the Staff
Regulations has not heen observed, it may, at the request of the Director-

Gereral and prior to the determination of the merits, order the case
remanded for institution or correction of the required procedure. «here
2 case is remanded, the Tribunal may order the payment of compensation to
tbe complainant for such loss as may have been caused by the procedural

delsy.
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ARTICIE 9 (Copt.)

oA, 1f the mribupal finds the application well founded ip_whrole o
sart, or if it considers that a point of law of exceptional importance
is raised by it, it may award to the applicapt_compensation for the
pecossary costs reasopably incurred by Pim ip pursving the proceeding in
the Trikural. 39/

2B. TIf the Tribuna) finde the application clearly deveoid of ary
chance of success it may, if it conriders it appropriate, require the
aprlicant tc pay the coste incurred by the Tribupal and the respondent,
but net exceeding the equivalent of ore montb's ret emcluments. 40/

3, In all applicable cases, compensation shall he fired by the
Trisupal and paid by the respondent {United Nations or, as appropriate.
by the specialized agency participating under article 141 41/.

4. Kherever in this article a compersation or Payment limit is
stated in_terms of “net emoluments” for a specified period, the amcunt of
the limit shall be calculated on the basis of the applicant's Current
emoluments Or bis final emoluments_before separation. taking into account

those emoluments that are specified for determining the amount of a
Termination Indemnity under the Staff Regulations, and shall be subject
to the reimbursement of any national income tax that may be imposed on

the compepsaticn, 36/

IJOAT tert

41f the Tribunal finds the complaint well founded | n whole 0o r__ir part
or if it corriders that a point Of law of excepticnal importance igs

raised by it, it may award the complainapt compensation for such
repsonable coste as be may have incurred jr instituting roceedipas

before the Tribunal.

3. If the Tritunal finds the complaipt to bave heer clearly deveid of
any chance of success it may, if it censiders it appropriate, order the
complainant tO0 pay the coste ipvclved for the Tribupal and the deferdapt,
up to an_amount not exceeding t+e_eauivalent_of one monti:-'s net.

emclumente.

ARTICLE IX

[3.]12. Ary compensation awarded by the Tribunal stall be chargeable
to tre budget of the International Latour Organisation.

(See also annex to the statute, article XX, para. 3, below}

3.  wherever in this statute a compensation or payment limit is
stated in terms o f "net emoluments” for a specified period the amount of
the limit shall he calculated on the basis of the applicant’s current
emoluments or his final emoluments before separation. taking into account
those emoluments that are specified for determining the amount of o
termination indemnity under the Staff Re ulations, and shall be sub ect
to the reimbursement of any national income tax that may be imposed on
the compensation.

(JUDGEMENTE)

ARTICIE IO
1. Tre Tribunal stall take all decisiors by a ma,crity vote.

2. Subject to the provisions of articles 11, 41 bis 42/ and 12,
the judgements of the Tribuna. shall te final and without appeal.

3. The judgements shall state the reasons on which they are based.

4. The judgements Shall be drawn up, in any of the [five] 32/
official languages cf the General Assembly [United Nations] 32/, in two
originals, which shall be deposited in the archives [of the
Secretariat] 1/ of the United Nations.

5. A copy of the judgement shall be communicated to each of the
parties in the case. Copies shall also be made available on request to
irterested persons.

Article vr

1. The Tritupal Shall take decisions by a majority <ave, 3sl
provider’ for in Article %11, judaments sha!l be final and without appeal.

2.  The reasons for a judgment shall be stated . . .

3. Judgments shall be drawn up in a Single copy. which Shall ke filed
in the archives of the International Labour Office, where it shall be
available for consultation by any persen concerned.

2. ... The judgment shall be communicated in writing to the
Director-General of the International Labcur Office and to the
complainant.

(See also annex to the Statute, article VI, paras. 2 and 3 below)

9pr wbed
ysTibug
8IE/28/¢



UNAT text

ILOAT text

(REVIEW OF JUDGEMENTS AT REQUEST OF STATES OR ORGANS)

ARTICLE .1

1. If a Member Statel, the Secretary-General or the person in
respect of whom a judgement has been rendered by the Tribunal (including
any one who has succeeded to that person’s rights on his death)] 43/
orjects to a [the] 1/ judgement on the ground’that the Tribunal has
exceeded its jurisdiction or competence [or that the Tribunal has failed
to e arcise jurisdiction vested in it,, 44/ or bas erred on a question of
law relating to the provisions of the Charter of the United Nations or
any other relevant international treaty, 44/ for has committed a
fundamental error in procedure which has occasioned a failure of
justice.1 44/ such [Member] State !, the Secretary-General or the person
concerned] 43/ may, within thirty days from the date of the
judaement 45/, make a written application to the Tribunal asking, 46/ the
committee established by paragraph d of this article [asking the
C.mmittee} 46/ to request an advisory opinion of the Interrstional Court
of Justice on the matter.

2. Within thirty days from the receipt of an application under
paragraph 1 of this article 47/, the Committee shall decide whether or

not there iS a substantial basis for the application} it may for this
purpose request the advice of the Review Panel established by paragraph 3

ARTICLE XII

2. In any case to which the Administrative Board of the Pension Fund”
is a party and considers that the Tribunal has exceeded or failed to
exercise its jurisdictior or that its judgement is vitiated by a
fundamental error_of procedure, the question of the validity of the
judgement of the Tribunal may also be submitted to the International

of article 11 bis 48/. |If the Committee decides that sych a basis
exists, it shall request an advisory opinion of tbe Court, and the
Secretary-General shall arrange to transmit to the Court the views of the
person in_respect of whom the judgement has been rendered by the Tribunal

(including any one who has succeeded to that person’s rights on bis
death) [referred to in paragraph 11 43/.

3. If no application is made under paragraph 1 of this article. or
if a decision to request an advisory opinion has not been taken by the
Committee[,] within the periods prescribed in this article, the judgement
of the Tribunal shall become final. In any case in which a request has
reen made for an advisory opinion, the Secretary-General shall either
give 2ffect to the opinion of the Ceurt or request the Tribunal to
convene specially ir order that it shall confirm its original
judgement(,) or give a new judgement, in conformity with the opinior of
the Court. If not requested to convene specially tbe Tribunal shall at
it next session confirm its judgement or brirg it into conformity with
the opinion of the Court. .

d. For the purpose of this article, a Committee is established and
authorized under paragraph 2 of Article 96 of the Charter to request
advisory opinions of the Court. The Committee shall be composed of the
Member States the representatives of which have served on the General
committee of the most recent regular session of the General Assembly.
The Committee shall meet at United Nations Headquarters and shall
establish its own rules, including definitions of the time limits
prescribed in paragraphs 1 and 2 of this arti. e. 49/

Court_of Justice by the Governing Body, after having sought the advice of
the Joint Panel provided for in paragraph 3 helow,

-~

4.(2] whenever the Geverninag Rody decides to reauest an advisory opinicon,
the opinion given bty the Court shall be binding and, where necessary, the

Pribunal shall brina its judgement into conformity vith that opinion.

L N.B. This provision refers exclusively to the ILO Staff
Pension Fund, taken over from the League of Nations upon the latter’s

dissolution, which no longer has any active participants.
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ARTICLE 11 (Cont.)

5. In any case in which an 1/ award of compensation has been made
by the Tribunal in favour of the person concerned and the Committee has
requested an advisory opinion under paragraph 2 of this article, the
respondent [Secretary-General], 59/ if satisfied that such person will
otherwise be handicapped in protecting his interests, shall within
fifteen days of the decision to reauest an advisory opinion make an
advance payment to him of one-third of the total amecunt of compensation
awarded by the Tribunal less such termination benefits, if any, as have
already been paid. Such advance payment shall be made on condition that,
within thirty days of the action of the Tribunal under paragraph 3 of
this article, such person shall pay back to the respondent [United
Nations] 50/ the amount, ifany, by which the advance payment exceeds any
=um to which he is entitled in accordance with the judgement cf the
Tribunal pursuant to that paragraph [opinion cf the Court) 1/.

xt

ILOAT (¢
ARTICLE XIi {(Cont.)

5. The judgement shall be executed if it has not been challenged within
thirty days after it has been delivered or, if it has heen so challenged,
as_the case nay be (i) when the Governing Body decides not to request an
advisory opinion_from the International Court of Justice) {ii) when the
Court upholis the judgement of the Tribunalj; or {iii) when the Tribunal
bas brought its judgement into conformity with the opinion of the Court.

[ In any case in which an award of compensation has teen made by the
Tribunal in favour of the persor concerned and the Governing Body has
requested an advisory opinion under psragraph ) of this article, the
Director-General Of the International Labour Office, if satisfied that
such person will otherwise he handicapped in protecting his interests,
shall within fifteen days of the decision to reguest an advisory opinion
make an advance payment to him of one-third of the total amount of
compensation awarded by the Tribunal less such termination tenefits, if
any, as _have already been paid. such advance payment shall ke made op
condition that, within thirty days of the action of the Tribunal under
paragraph 4_of this article, such person shall pay back to the
Director-General the amount, if any, by which the advance payment exceeds
any sum to which he is _entitled in_accordance with the judgement of the
Tribunal pursuant to that paragraph.

(REVIEW OF JUDGEMENTS AT REQUEST OF PARTIES)

ARTICLE 11 BIS

The Secretary-General or the applicant may, by a written
application filed with the Tribunal within thirty days from the date of a
judgement, request a review of that judgement on the ground that the
Tribunal has:

(a) Exceeded its jurisdiction or competence8

{b) Failed to exercise jurisdiction vested in ity

(¢} Erred on _a auestion of law relating to the Charter of the United

ARTICLE XII

1. [In any case in wihicih the Governming Bedy of the International Labour
Office or the Administrative Board of the Pensions Fund challenges a
decision of the Tribunal confirming its jurisdiction, or considers that a
decision of the Tribunal is vitiated by a fundamental fault in the
procedure followed, the question of the validity of the decision given by
the Tribunal shall be submitted by the Governing Body, for an advisory
opinion, to the Tntermational Court of Justice.l &henr a judgement by the
Tribunall_is challenged before the Governing Body of the_ lnternational
Labour Office, whether by a Member State or member of the Governing Body,
on_the grounds that the Trihunal has exceeded or failed to exercise its

Nations or any other relevant international treatys;

(8) Committed a fundamental error in procedure [which has occasioned

jurisdiction or_erred on a auestion of law relatina to a_constitutionall
provision or any other_relevant internationall_treaty, or by one of the
partiess to the judgement on any of the grounds referred to above or on

a failure of justicel ; 51/

[ {e) Based the iudoement on a reason not #:rgued by either party;

{(f) Departed, without justification, from jurisprudence well
established by itself or by the Administrative Tribunal of the

the around that the judgement is vitiated by a fundamentall error of
procedure, the Governing Body may. after havina requested the advice of
the Joint Panel provided for in paragraph 3 below, submit the Question of
the validitv of the Tribunal’s judgement to the International Court of
Justice for an advisory opinion. _Any such challenge must be made through
the Registrar of the Tribunal within_ thirty days of the judgement

International Labour Organisation in relation to the common
system of staff administration]. 52/

No review may be requested in respect of a judgement rendered pursuant to
sub-paragraph {c¢) of paragraph 2A of article 2.

challenged. .
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ARTICIE 11 BIS (Cont.)
2 Apy_request for a review of a judgement pursuant to Paragraph 1

shall_be considered and decided as expeditiously as possible by the Joint
Panel established by paragraph 3 of this article, which may:

(a) Decline to consider the judgement};

[i{b)_{Confirm or modify the judgement) drticles 9-12 shall apply to

the decisions of tbe Joint Panel. mutatis mutandis; 53/11

(c) __Request an advisory opinion of the International Court of
Justice in_relation to the judgementy upon receiving such an
opinion, the Review Panel shall issue its decision in

article 11 shall apply, mutatis mutandis. 54/

3. For_the purpose of this article land article 2 gquatrel, 27/ a
Joint Panel IS estaklished consisting of the President of the Tribunal
(or, :£ he is unavailable nr excuses himself, the most senior available
merber) ., the Presidert Of the Administrative Tribunal of the
Internatioral Labour Organisation (or, if he is unavailable or excuses
~imself, the most senior availakle member Of that tribunal) and a
~hairman_appointed for a specified period by the President Of the
international Court of Justice after consultations with the Presidents of
rhese twe Tribunals.__ The Panel shall establish its own rules fcr thte
=xpeditious conduct ot its business on the basis of succinct written.

Jleadings. 55/

4. Tre Joint Panel established by paragrapr 3 of this article
shall also:

(a) Advise the Committee established ty paragraph_4 of article 11,
if it should so request, as to the formulation of any requests
for_an _advisory opinion to be addressed to the Court pursuant

to paragraph 2 of that article; 48/

(k) Carry out such functions as are provided for it by the Statute
of the Administrative Tribunal of the International Labour

Organisation. 56/

(REVISION QF

ARTICLE 12

1. 57/ At tbe request of any of the parties, (The Secretary-General
or the applicant may apply te] the Tribunal may revise [for a revision
of1 a judgement up the basis any [of the discovery of some] fact or

evidence Of such a nature as te be a decisive factor and which_the moving

ILOAT text

ARTICIE XII (Cont.}

3. The Joint panel shall be composed of the President of the
Administrative Tribunal of the International Labour Organisation (or if
be is unavailable or excuses himself, the most senior available member Of

the Tribunal), the President of Administrative Tribunal Of tbe United
Natiors (or if be iS unavailable or excuses himself, the most senior
available member of that Tribunal) and a chairman appointed for a
specified period by the President of the International Court Of Justice
after_consultation with the Presidents of the two Tribupals. If the
Panel, stating the reasons therefor, considers that the challenge is
unfounded it shall recommend that no further action shall be taken. |If
the Panel, stating the reasons therefor, copsiders by a majority decision

that the challenge has merit, it shall formulate the guestions to be
submitted to the Internaticnal Court of Justice for the consideration Of
the Governing Body. The Panel shall establish its own rules for the
expeditious conduct of its business on the basis of succinct written

pleadings.

JUDGEMENTS)

(Article VIl bvis)

Ar tre request of any of the parties, tre Tribunal may revise a
judgment on the basis of any fact or evidence of such a nature as to ke a
decigive factor in the decision and which the moving party was not abie
t onoin the orighedlk proceedings . The reouest must be made within

party was not able to rely epn in the criginal proceeding[, which fact
was, wren the judgement was given, unknown to the Triburaland also to
~he party claiming revision, always provided trat sucb ignorance was not
due to negligepcel. The request [application] must be made within nirety
‘thirty] days of the discovery of thr Fact or evidence and within three
‘ene} years Of the date of the judgement 58/.

ninety days of the discovery of the fact or evidence ard withir three
years of the date of the judgment.
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ARTICLE 12 (Cont.)

2. 51/ Clerical or arithmetical mistakes in judgements, or errors
arising therein from any accidental slip or omission, may at any time be
corrected by the Tribunal either on [of] its own motion or at {on] the
request {application] of any of the parties 1/.

3. In_the event the Tribunal, at the request of any of the parties

made within ninety days of the date of a judgement, finds that it has
failed to rule on a plea in the original proceeding, the Tribunal shall
complete _its judgement. 5%/

4. In_the event of dispute as to the meaning or scepe of a
judgement,, the Tribunal shell construe it at the request of any of the
parties [made within one year of the date of the judgement] 60/.

TYOAT text
(Article VIII bis) (Cont.)

2. Clerical or arithmetical mistakes in_judgments or errors arising
therein_from any accidental slip or emission may at any time be corrected

by the Tribunal either on its own motion or at the request of any of the
parties.

3. In the event that the Tribunal at the request of any of the parties
made within ninety days of the judgment finds that it has failed to rule
on a plea made in the original proceedings, the Tribunal shall rule on
that plea.

4. In the event of dispute as to the meaning or scope of a judgment,
the Tribunal shall construe it upon the request of ary of the parties
made within one year of the date of the judgment.

(AMENDMENT OF STATUTES)

ARTICLE 13

The present stadbute may be amended by decision(s) 1/ of the General
Assembly.

ARTJCLE XI

The present Statute shall remain in force during the pleasure of the
General Conference of the Tnternational Labour Organisation. Tt may he
amended by the Conference or such other organ of the Organisation as the
Conference may determine.

(JURISDICTION OVER OTHER ORGANT ZATIONS)

ARTICLE 14

The competence of the Tribunal may be extended to any_organization that
has accepted the Statute of the International Civil Service Commission
{specialized agency brought into relationship with the United Nations in
accordance with the provisions of Articles 57 and 63 of the Charter] or
to any other international organization specified by the General
Bssembly, 61/ upon [the] 1/ terms established by a special agreement to
be made with each such_organization {agency} 61/ by the Secretary-General
[of tbe United Nations] 1/. Each such special agreement shall provide
that the organization {agency] 61/ concerned shall be bound by the
judgements of the Tribunal and be responsible for the payment of any
compensation awarded by the Tribunal in respect of a staff member or
other employee 62/ of that ogrganization [agency] 61/ and shall include,
inter alia, provisions concerning_the organization's [agency’s] 1/
participation in the administrative arrangements for the functioning of
the Tribunal and concerning its sharing the expenses of the Trikupaly
each such special agreement shall also specify whether and how the
provisions of articles ?, (2 ris} 7, 9, 1} and 11 bis shall apply,
mutatie mutandis, in respect of proceedings relating to the organization
concerned 63/.

ARTJCLE 1l

5. The Tribunal shall also be competent to hear complaints alleging
non-observance, iN substance or in form, of the terms of appointment of
officials and of provisions of the Staff Regulations of any other
intergovernmertal international organisation approved by the Governing
Body Which has addressed to the Director-General _of the International
Labour Office a declaration recognising, in accordance with its
constitution or internal administrative rules, the jurisdiction of the
Tribunal for this purpose, as well as its Rules of Procedure. Such a
declaration may also recognise the competence of the Tribunal under the
provisions of paragraph 4, but orly in relation to contracts of
employment Or services, and paragrah 4 bis of this article and of

article 11 bis.

(See also the annex to the statute, below)
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UNAT text

ILOAT text

ANNEX TO THE STATUTE OF THE ADMINISTRATIVE TRTBUNAL OF
THE INTERNATIONAL LABOUR ORGANISATION™*

The Statute of the Administrative Tribunal of the International
Labour Organisation applies in its entirety to those irterrational
intergovernmental organisations which, in accordance with their
Constitution or internal administrative rules, recogrise tte jurisdiction
of the Tribunal and formally declare that trey adopt its Rules of
Procedure in accordance with paragraph 5 of article II of the Statute,
subject to the following provisions wrick, in cases affecting any one cf
these organisations, are applicable as fcllows:

Article VI, paragraph 2.

-~

The reason fcr a judgment shall be stated. The judament shall be
communicated in writing to the Pirsctor-Gereral of the Irterrational
tabour Office, to the Director-General of the interratioral ergsnisation
against which the complaint is filed, and to tre complainant.

Article VI, paragraph 3.

Judgmerts shall be drawn up ir two copies, cf which one shall be
filed in the archives of tbe International Labour Office and the other in
the archives of the international organisation against which the
complaint is filed, where they shall be available for consultation by any
person concerned.

Article IX, paragraph 2.

Expenses occasioned by the sessions or hearings of the
Administrative Tribunal shall be borne by the international organisation
against which the complaint is filed.

Article IX, paragraph 3.

Any compensation awarded by tbe Tribunal shall »e charaeable to the
budget of the international organisation against which the complaint is
filed.

Article TT ris and Article VITI, paraaraph 3

The Executive Head of tte oraanisation concerned will meke the
request.

L This arnex, setting forth the modifications to the ILOAT
statute as applied to those intergovernmental organizations that have
recognized its jurisdicticn in accordance with article Il (5) of the
statute, is to be revised in the light of the proposed modifications te
the statute as applied to 1Lo. In particular, it is intended that
competence over contracts with persons employed by or performing services
for an organization other than ILO be extended in respect of all
organisations that have recognised the competence of ILOAT; likewise it
will be necessary to specify the manner in which the provisions of
article XII, as modified, will apply to organizations otbher thanr I10.

1S apeq
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(Article XI11, paragraph 1.

In any case in which the Executive Board of an internatioral
organisation which has made the declaration specified ir article II,
paragraph 5, of the Statute of the Tritural challenges a decisicn of the
Tribunal confirming its jurisdiction, or considers that a decision of tre
Tribunal is vitiated by a fundamental fault in the procedure followed,
the gquestiorn of the validity of the decision given by the Tritunal shall
bte submitted to tbe Executive Board concerned, for an advisory opinion,
tc the International Court of Justice.}

Article Xll _of the Statute of the Triktunal eball apply, mutatis
mutandie, tO the oroarisstiors which Pave made the declaration specified
in_Article 1l, parsoraph 5, of the Statute of the Tritunal.

Article XTI, paragraph 6

The Executive Head of the ergarisatior concerned will make the
payment in guest ion.
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B. Rules of the United Nations Administrative Trikunal (Extract)

Proposed revisions and partial comparison to ILOAT rules

UNAT text

Chapter |. Organization

Chapter 1l. sessions

ARTICLE 6

1. rhe President shall designate tre three members of the Tribunal
who, iN accordance with article 3 of the Statute, ehall constitute the
Tribunal for the purpose of sitting in each particular case or group Of
cases. The President may, in addition, designate a_member {one or more
members] of the Tribunal to serve as an alternatels], who shall not

participate in the decisions of the Trikunal except ir the absence of one
of the members designated pursuant to tre first sentence. 64/

Chapter I1l. Written proceedings

ARTICLE 13

Ar applicant may present his case before the Tribunal in person, in
either the written or oral proceedings. Subject to article 7 of these
rules, he may designate a staEf member of the United Nations or one of
the orgapizations referred to in article 14 of the Statute [specialized
agencies) §5/ so to represent him, or may be represented by counsel
authorized to practice in any country a member of the organization
concerned. The President or, when the Tribunal is in session, the
Tribunal may permit an applicant to be represented by a retired staff
member of the United Nations or one of the above-specified organizations
[specialized agencles} &S/,

Chapter Iv, Oral proceedings

Chapter V. Additional documentation during the proceedings

Chapter VI. Remand of a case under article 9. paragraph 2.
of the statute

Chapter VII. Intervention

ARTICIE 19

1. Any person to whom the Tribunal is open under article 2, 2 tres
or [paragraph 2. and article] 66/ 14 of the Statute may apply to
intervene in a case at any stage thereof or the ground that he has a
right which may be affected by the judgement to be given by the
Tribunal. He shall for that purpose draw up and file an application in
form of annex Il for intervention in accordance with the conditions laid
down in this article.

ILOAT text

CHAPTER |. Organization

Statute Article Il
4. A meeting of the Tribkural shall be composed of three members, of

whom ope at least must be a judge.
4

CHAPTER IT. Procedure

ARTICLE 13

1. During tbhe oral proceedings the complainant may either present
his case personally or designate as his representative an agent who must
be a member of the Bar in a State Member of the defendant organisation.
The complainant may also, with the authorisation of the President, be
represented by an official of an organisation having recognised the
competence of the Tribunal possessing the requisite qualifications.

ARTICLE 17

2. Ary person to whom the Tribunal is open under article 11 of its
Statute may apply to intervene in a case on the ground that te bas a
right which may he affected by the judgment to be given.

4. Applications to intervene may be made at any stage. The
Tribunal shall decide whether they shall be allowed.
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UNAT text
ARTICLE 20

The Secretary-General of the United Nations, the chief
administrative officer of an organization referred to in_article 14 of
the Statute la specialized agency} 65/ to which the competence of the
~ribtunal has been extended in accordance with the Statute, or thre
secretary [Chairman] §7/ of the Joint Staff Pension Board, may, on giving
previous notice to the President of the Tribunal, intervene at any stage,
if they consider that their respective administrations may be affected by
the judgement to be given by the Tribunal.

Chapter VIII. Applications alleging nron-observance of the
Requlations of the United Nations Joint Staff Pension Fund

Chapter IX. Miscellaneous provisions

ARTICLE 23

2{1). The Tribunal,_at _its discretion, may grant a hearingl[, for
purpeoses of information,) to any other person or_entity [to whom the
Tribunal is open under paragraph 2 of article 2 of thre Statute ever
though they are not parties to the case, whenever such persons may be]
expected to furnish information pertinent to the case. §8/

1121. The Tribunal may{, in its discretion,] grant a hearing to
recognized [duly authorized] representatives of {tbe] staff
representative organs [asseciation] 69/ of the organization concerned. §8/

ARTICLE 24

1. The Tribunal or, in the interval between its sessions, the
President or the presiding member may shorten or extend any time limit
fixed by these rules.

2. The Tribunal shall appropriately suspend the provisions es to
time limits _in these rules and in article 7 of the Statute if the
respondent kas proposed to a prospective applicant that be delay the
submission of an application pending the judgement of the Tribunal on
another application raising similar issues, should the dispute with the
prospective applicant not be satisfactorily resolved after such judgement
has been rendered. 70/

representatives,

1. The Director-General

II0AT text

Tribunal, intervene if they consider that their respective

administrations may be effected by the decision to be taken by the

Tribunal.

The Tribunal or,

ARTICLE 18

in the interval between its sessions, tbe

of the International Iabour Office, the

Crhairman of the Administrative Board of the Pensions Fund, or their
may, on giving previous notice to the President of the

President, may shorten or extend any time limit fixed by the present
Rules.

abeg

L4

43
e

usT
gee



>

UNAT text

(Proposed new chapters)

A. Conduct of proceedings under subparagraphs 2a {a)-{c) of
article 2 of the statute (applications from other than staff members) 71/

[B. Conduct of proceedings pursuant to article 2 bis relating to a
claim by the employing organization, 71/}

[c. Conduct of advisory proceedings pursuant to article 2 quatro of
tne statute 71/]

D. Conduct of revisior proceedings under article 12(1) cof the
statute 71/

E. Conduct of correction proceedings under article 12(2) of the
statute 71/

F. Conduct of interpretation proceedings urder article 12(4) of
the statute 71/

G. Award of costs pursuart to article 9(2a) of the statute 71/

H. Selection. terms of appointment and functioning of the Assessor
pursuant to article 5 bis of the statute 71/

[1. Joint proceedings with the Administrative Tribunal of the
International Labour Organisation] 72/

IWAT text
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C. Elem:nts of a draft General Assembly resolution

Harmonization and further development of the atatutes, rules and
practices of the adminiatrative tribunals of the International
Labour Organisation and of the United Nations

The General Assembly,

Recalling its resolution 351 A (IV) of 24 November 1949 b y which it
establigshed the United Nations Administrative Tribunal and adopted the statute of
the Tribunal, and resolutions 782 B (VIII) of 9 Dec :mber 1953 and 957 (X) of
8 Novemher 1955 bv which it amended that statute,

Having received the report o f the Secretarv-General o n this subject (A/42/328)
submitted in response to decisions 34/438 of 17 Decewmber 1979 and 36/453 of
18 December 1981, resolution 37/129 of 17 December 1982 and decision 38/409 of
25 November 1983,

Having considered t h e relevant parts of the report of the United Nations Joint
Staff Pension Brard f o r 1984, 73/

1. Dacides to amend the statute of the United Nations Administrative
Tribunal, effective 1 January 1988 with respect to judaements rendered hv the
Tr ibunal thereafter, as specified in annex I A to the report of the
Secretarv-General)

2. Reauests the United Nations Administrative Tribunal to consider amending

t he rules of the Tribunal along the lines indicated in annex I B to the report of
the Secretarv-General;

3. Recommends that the Int: rnational Labour Organisation consider amenaing

the statute of its Administrative Trihunal and that the Tribunal amend its rules
along the lines indicated in the report of the Secretarv-General;

4. Decides to amend varagraph (c) of article 48 of the Requlations of the
United Nations Joint Staff Pensi on Fund to read as follows:

"Subject tot h e relevant proviasions of the Statute of the Tribunal, its
judgements as to anv aponlication submitted pursuant to this article shall be
final and without appeal ," 74/

5. Further recommends that organizations to which the competence of the
United Nations Administrative Tribunal is extended pursuant to article 14 of its
statute and those that rccept its jurisdiction in respect of Joint Staff Pension
Fund cases pursuant to the Requlations of the Fund and in response to resolution
678 (VII) o f 21 December 1952 ghould do so also {n respect of the review procedu
for Tribunal judgements specified in articles 11 a n d 11bis of its Statute; 75/

6. Decides that the appointment of members of the United Nations
Administrative Tribunal will he considered by the 5ixth Committee 76/ [, which
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ghould take into account the qualificetion O f candidates to perform a judinial
function and their experience with international administrative or lahcur
questionsl; 177/

7. Withdraws the recommendation set out in paraqraph 2 of its resolution
957 (X), on the understanding that it is for the International Court of Justice t 0
determine its own procedure in each particular case in accordance with its Statute
and the Rulea of the Court; 78/

8. Recommends that the Administrative Tribunals o f the United Nations and of
the International Labour Organisation continue their informal contacta, through
meetinas and otherwise, for the reanlution of common problems and issues and for
the exchange of information about their respective jurisprudence and consider the
establishment of joint administrative machinerv for the purpose of preparing
indices or repertories of decisions; 79/

9. Requests the Secretarv-General, in his capacitv as Chairman of the
Mdministrative Committee on Co-ordination, to assist the Tribinales in carrying out
the recommendations set out ir paragraph 8 above; 79/

{10. Requests the Secretarv-General to study the question 0o f securing
recognition by, and the enforceabilitv through, national courts of Tribunal
judgements concerning a claim by an employina organization. 80/]

Notes
1/  Editor ial chaunge.

2/ In spite of the apparentiv extensive coveraqe o. this suhparagraph, its
drafting historv and it3s snbsequent interpretation bv UNAT (see in particular
Kimpton v. the Secretarv-Goneral of the United Nations (Judgement No. 115)
indicates thLat it refers solely to certain heneficiaries of officials (i.e., to
persona covered Ly ILOAT atatute article i1, para., 6 (b)),

3/ For purpnses of clar itv, paraqraphs or articles proposed to be inserted
hetwe=n existing provisions are, for the most part, assigned temporary numbers | N

this draft, to be replaced by consecutive numbering i f the proposed emendments are
adopted.

4/ See para. 19 of the commentary above, Unless otherwise indicated, all
paragraph references in these notes a I € to that section of the present document.

5/ See para. 21.
6/ See para. 23.
1/ Proposed deletion of a transitional provision of no current significance.

u/ See para. 32.
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Notes (continued)
9/ In order to eliminate the anomalv wherehv a significant part of the

jurisdiction of the Tribunal, {.e. that relating to the United Nationsa J oint Staff
Pension Fund, is not referred to at all inthe statute of the Tribunal, it is
proposed to add a new article 2 tres, which is so formulated that anv amendment of
the relevant provisiona of the Pension Fund Requlations (at present art. 48) would
not normally require any further amendment of the Tribunal's statute.

10/ See para. 92.
11/ This provision would codifv t h e prevailing practice,
12/ See para. 30.

13/ See para, 12, As an alternative, the bracketed words could bhe added to
paraqraph 6 of the proposed draft General Assemblv resolution in annex I C,

14/ A's suqgested hv UNAT (annex II, para, 21), evidencly to clarifvapoint
addressed hy the International Court of Justice in its advisorv opirion o n the
Mortished case (op. cit., p. 375, paras. 35-37).

15/ See para. 14.

16/ It is proposgsed to renumber paragraphs 3, 5 and 6 of article 3 in a more

10qg ical order,

17/ It is proposed that present paragraph 4 of article 3 hecomet h e firnt

sentence of a new first paragraph of article 5 in which it seems more logicallv to
helong.

18/ To clarifv the procedure, in the same sense as is being proposed in a new
provision to he inserted into the ILOAT statute, for dismissing a member of UNAT.

19/ As proposed by UNAT (annex II, para. 24).

20/ Addition proposed to assure consistency with the penultimate clause of
article 14, and taking into account paragraph 2 of propnsed new article 2 tres.

21/ sea para. 97.

2/ Conseauential on the proposed addition of article S h i s .

23/ See para. 44.

24/ Consequential on the proposed extension of the juriasdiction of the
Tr ibunal (see paras. 17~18) bv the addition of proposed new paragraph 2A of
article 2,
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Notes (continued)

25/ Consequential on the tentativelv proposed extension of the jurisdiction
nf the Tribunal (see para. 32) bv the addition of new article 2 bis.

26/ Conseauential o n t h e proposed addition of new article 2 tres (see note 9
abhove). Such provisions alreadv exist in chapter VIII of the rules of the Tribunal.

27/ Consequential on the tentativelv proposed n e w article 2 quatro,

28/ In view of the increasing numbher of avpplications under existing
article 12 and the proposed addition of two new provisions as paragraphs 3 and 4,

it mav he useful for the parties to receive quidance as to the method of initiating
and conducting post-judgement proceedinas in the Tribunal.

29/ Consequential on the proposed addition of new paragraph 2A of article 9.
See para., 67,

30/ Consequential on the proposed addition of new paraaraph 2A of article 2,
to whicn article 7 cannot apply.

31/ See subparas 37 (a).

32/ Required by General Assemblv resolution 35/219 A, paraqraph 1. As
proposed to be fornulated, the languages used hv the Tribunal would in t h e future
always be automatically adinsted to those of t h e General Assembly (at present the
six lanquaqes specified in rule 51, A/520/Rev. 15) .

33/ As the second and subsequen t sen tences of t h e present par aaraph 1 of
article 9 cannot applv to applications submitted pursuant to the proposed n e w
paragraph 2A of article 2 or to t h e proposed new article 2 tres, it is proposed
that these sentences be separated into a new paragqraph lA of article 9, applicable
solely to applications submitted pursuant to paragraph 1 of article 2,

34/ See para. 55.

35/ See suhoara. 62 (b).

36/ See para. 61.

37/ To broaden the appl .cability of this provision to applv also to
applications submitted pursuant to proposed new paraqraph 2A of article 2 and
proposed new article 2 tres, it is proposed to substitute a phrase from the second
sentence of article 2(1).

18/ See para. 49,

39/ See para. 67 and note 23 to para, 64.

40/ See subpara. 37 (b).

/oo
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Notes (continued)

41/ Congequential in part to the propcsed addition of subparaaraph (c) of
proposed new paraqraph 2A of article 2, as well as Of article 2 tres, which may
result | n praceedings in which the United Nations is not the respondent, and in
part to the propansad amendment to article 14,

42/ Consequential on the proposed addition of new article 11 his_.

43/ See paras, 75-76 and 86 (a).
44/ See paras. 84 and 86 (a).

45/ Under article II,1 of the rules of procedure of the Committee on
Applications for Review of Administrative Tribunal Judgements (A/AC.86/2/Rev.}),
the date of the Trihunal's juduement "shall be concidered to be the date on which
it has been received hv the par ties to the proceedings before the Tr ibunal, which
date shall be presumed to he two weeks after the dispatch of copies thereof by the
Executive Secretarv of the Tribunal", Furthermore, the Committee aqreed that the
date SO specified "should have the status of a presumption only, so that it would
be open to either partv to the pioceedings to show that the actual date of receipt
of a judgement delivered by the Administrative Tribunal was later than two weeks

after its dispatch bv the Executive Secretarv” (ibid., footnote 1/ and A/AC.86/28,
para. 4).

46/ 1t is proposed that henceforth applications to the Committee on
Application for Review he sgubmitted to the Tribunal (i.e., to its Executive
Secretarv), as would a) so he the case, under proposed article 1. bis, paragraph 1,

of applications to the 4oint panel; this would mean that the Committee would no
longer need to have its own secretarv.

_4_1/ Under the same proviasion referred to in footnote 45/, “th e date of
receipt of an applicatior. is the date when copies of that application are

dispatched to the members of the Committee {on Applications for Review] by the
secretary of the Committee",

48/ see para, 86 (a).

49/ Addition proposed in order to ensure that rules such as those referred to
in notes 45 and 47 are considered valid.

50/ To achieve consistency and to take account of situations in which the

United Nations is not the respondent oraganization (under proposed art, 2 tres or
under art. 14). :

51/ The bracketed words, which do not appear in article XII, paraqraph 1, of
the ILOAT statute, were included in article 11, paragraph 1, of the UNAT statute
when that provision was added as an adaptation of the earlier | LOAT provision,

52/ See paras. 85 and 86 (b).

/..l
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Notes (continued)
§3/ See paras. 80 and 86 (b) .
54/ See paras. 83 and 86 (b) .
55/ See para. 86 (b).
56/ See para. 89,

57/ since proceedings to revise a judgement on the basis Of newly discovered
facts are different fromt h 0 s e for the correction of errors, it is proposed to
separate existing article 12 into two paragraphs; such a change is particularly
desirable because of the proposed addition of two new post-judgement procedures in
new paragraphs 3 and 4.

58/ See para. 69,
59/ See para., 70,
60,/ See para. 72,

61/ Since the primary purpose of article 14 is to permit U N A T to serve also
the other organizations of the common system, it is proposed to delete t h e specific
reference to the specialized agencies (some of which, such as the World Bank and
IMF, do not follow the common system), and to substitute the criterion that at
present defines membership in the common system (i.e., acceptance of the ICSC
Statute) , which would also include organizations, s u ¢ h as IAEA, that are not
specialized agencies. 1In addition to the common system organizations, which may
submit to UNAT without further action of the General Assembly, it is proposed that
the Tribunal might also be opened to other international organizations specified by
the General Assembly.

62/ See para. 20.

63/ To permit organizationst h a t submit pursuant to article 14 to specify to
what extent they wish to make use of the provisions relating to:

(a) Proceedings other than applications brought by staff members (art. 2(2A)) ;
(b) Claims by employing organizations against staff members (art. 2_b_i-s) }

(c) Internal appeals procedures (art. 7),

(d) Compensation and costs (art. 9);

(e) Review of judgements (arts, 11 and 11 bis),

64/ Consequential on the proposed adiition to article 3(1) of the statute,
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Notes (ccntinued)

65/ Consequential on a proposed amendment to article 14 of the statute (See
note 61 above).

66/ Consequential ont h e proposed addition of articles 2(2A) an d 2_tres to
the statute.

67/ 1t is t h e Secretary of UNJSPB, appoir ted in accordance w it h article 7(a)
of the UNJSPF Regulations, who corresponds most closelv to the chief administrative
officer of an agencv and who is the appropriate source of notices issued pursuant
to article 30 of the UNAT Rules.

68/ See par>. 44,
69/ To reflect the new language of United Nations Staff Requlation 8.1(h).
70/ See para. 47.

71/ New rules called for hy proposed n e w subparaqraphs 2 (f)-(k) and 2 (a) 0 f
article 6 of the statute (see notes 22 and 24-29 abhove).

13/ S e e paras, 96 (e) and 97,

13/ official Records of the Ceneral Assembly, Fortieth Sesaion,
Supplement No. 9 (A/40G/9)

14/ See para. 92 (a).
75/ See para. 92 (c}.

76/ See para. 12,

77/ See para. 12. This text mav be considered as an alternative to the
lanquage proposed to be added to article 3(1) of the requlations (see annex I A).

18/ See para. 95.
22/ See paras. 96 (a)=(c) and 97,

80/ See para. 32.
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ANNEX II

Comments by the United Nations Administrative Tribunal on the

note by the Office of Legal Affairs entitled "Harmonization

and further development 0 f the statutes, rules and practices
of ILOAT and UNAT: d raft proposals™*

1. The Tribunal welcomes the studv initiated hv the General Aesemhlv of measures
that might be taken to harmonize the proceedings of the two common svatem
administrative tribunals and at the same time to improve the statutes and rules of
the two tribunals. If the General Assemhly decides to pursue this subject, the
Tribunal would be glad to respond to gquestions Member States may wish to ask, and
to comment on developments, possibly by means of an oral presa-tation. The
Tribunal would like also to suqqgeat the possibility of inviting the participation
of Madame Paul Bastid, a principal architect of the Statute of the Tribunal, a
mamber from 1950 to 1982, and its President during two substantial periods; she
could provide valuable views on many facets and problems of the Tribunal's work.

2. Composition 0 f the Tribunal (paras. 11-16).The Tribunal is unable t 0 aqree
with anv sugqgestion that members Of UNAT should have held high judicial office in
their own countries. Such a qualification has b e e n regarded as unduly limitinag
even in the case nf the International Court of Justice and, had it bheen in effect,
would have deprived UNAT of some of its most distinguished members. Consequently |,

the Tribunal believes that the provisions of and practice under ar ticl e 3 of the
statute should be' maintained.

3. The Tribunal also cann ot support the proposal that, in place of the current
system of nominations and elections, memhers of UNAT should be proposed hv the
Secretarv-General. Bearing in mind the desirability of maintaining the
independence of the Tribunal, it is not appropriate to aive an enhanced role in the
selection of members to the Secretarv-General who is, after all, the respondent in
most case: coming before UNAT,

4. Jurisdiction (paras. 17-32) . The Tribunal sees no obijection to extending its
jurisdiction to (a) 1imited special citeqories of officials who while not staff
memhers hold a remunerated United Nations poet, (b) consultants and other holders
of Special Service Aqreements and (c) emplovees Of staff representative organs and
staff enterprises. B u t 1t has considerable reservation concerning the proposal to
give it jurisdict..a over "other contractual disputes”, which the proposal does not
define hut which, if thev had a principally commercial rather than personnel or
admiristrative character, could carrvy the Tribunal into quite different fields.

. These comments refer to an earlier version of the present paper and
consequently do not take account of changes made subsequently, whether in response
to these comments or otherwise, except chat the paraararh references have heen
adjusted to refer to the present text.
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5. The Tribunal has congsiderable doubt whether the better administration o f the

Secretariat would be furthered hy the proposal to give UNAT the power to deliver
advisory opinions at the request of the Secretarv-General. Any tendencv for the
Secretarv-General, before deciding on difficult or controversial matters, to turn
first to the Tribunal, thus interposing the Tribunal in the operation of the
Secretariat, would be undesirable. The Tribunal believes that its r 0 | ¢ 1is better
limited to review in the course eof subsequent challenge to decisions of the
Secretarv-General, as has been the case since its establishment bv the General
Assembly,

6. Prerequisites for proceedings (Daras. 33-37). The Tribunal questions whether
the Joint Appeals Board should have the power to prevent an application from
reaching UNAT if the Board finds ‘- nanimously that the application is "clearly
devoid of merit”. From the purelv leqal p o int of view, it would be more desirahle
for the statute to leave to the Tribunal, in the light of its jurisprudence, t h e
final decision whether an application has any merit.

7. It mav also he questioned whether the T-‘bunal should he authorized to impose
cocts on an applicant, even if limited to one month net emoluments. Manv of the
cases before UNAT involve persons no longer in the service of the United Nations,
which would mean that, if {mposed in such instances, costs wculd be difficult to
collect,

8. Procedures (paras. 38-47). The Tribunal has no comments to offer.

9. Remedies (paras. 48-67). From the viewpoint of the Tribunal, increasing the
amount of monetarv compensation it can award from two to three years of emoluments,
as with the World Bank Tribunal (the ILO Tribunal has no limit), does not seem
necessarvy UNAT awards have only once since 1950 invoked the statute’s power
exceptionally to make an award greater th an two ‘’zars net base salarv. This is a
auestion of policy which m a v depend in part on now far the General Assembly wishes
to pursue "harmonization",

10. The proposal to include a new paraqraph 2A in article 9 of the statute in

order to provide standards for awarding costs to a n Applicant appears to be unduly
complicated. If change is thouqht desirable, a reform a.ongt h e lines proposed to
ILOAT may be preferable, namely, to revise UNAT's statute to provide that “If the
Tribunal finds the application well-founded in whole or in part, it may award to

the applicant compensation for reasonable costs incurred bv him in instituting
proceedings before the Tribunal”,

11. Post-judgment proceedings (paras, 68-72). The Tribunal aqrees with the

suggestion that a request for the interpretation or clarification of a judgment be
allowed, but a one-vear time-limit should be added,

12. Revijew of Tribunal judgments (paras. 73-95). The Tr ibunal thinks appropr iate
o) n its part a measure of reticence with regard to matters relating to the review o
its judgments.
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13. The Trihunal has considered the various proposals presented bv the Off ice oOf
Legai Affairs, It recalls that the current system estahlished by the General
Assembly for review of UNAT iudgmenta by the International Court of Justice has
proved practicable and useful. The hiqgh authority of the Court as reflected in the
Fasla and Mortished opinions suggests to the Tribunal that the rnle of the Court
should be retained. The system proposed in article 11 bis, and the chanqgea hy wnv

of "harmonization" that would he reauired in the ILOAT statute, woul d create new
and more difficult problems.

14. The Tribunal considers that the existing system should be retained permitting
review to be aought by Member States, bv the Secretarv-General or bv the applicant,

15. The Tribunal also notes that, in the usual case, an applicant has alreadv had
recourse to the elahorate procedure of the Joint Appeals Board.

16, There does not seem to be justification for adding another tier in the form ot
a "review panel” comurising members of both ILOAT and UNAT, as suggested hy t h e

O fice of Leqal Affairs in article 11 bis, whi ch would add sianificantlv to the
cost and time required bvy t h e fudicial process.

17. The Tribunal wishes in this connection to draw attention to the need to reduce
the difficulties under which the joint appeals hoards operate. The bhoards
constitute an indispensable first phase 0f the consideration of complaints by staff
members concerning non-ohservance of contracts of emplovment and terms of
appointment. For a long time now, the work of the various hoards in New York,
Geneva and Vienna has met with serious difficulties because of inadeguate human,
financial and administrative resources. The Tribunal h a s in a number of {ts
judgments recalled the waxim that justice delaved is justice denied. However, in
spring 1984 it has had to deliver a judgment in a case in which the Jnint Appeals
Board (Geneva) procedure took a full five vears, none of the delavs being
attributable to the staff member concerned. The Tr ibunal is also aware that, in
New York, the extremelv small numbher of staff members assianed hv the Office of
Personnel Services t0o prepare the responses on behalf of the Administration is
unrealistic and they cannot perform the work in a tinelv manner.

18. The Tribunal thus urges that the joint appeals boards he provided with
adequate resources so that thev can achieve the purposes for which the General
Assembly created then when it adopted Staff Requlation 11.1 35 years adqo. While
the Administrative Tribunal itself has ke pt pace with its work, the inabilitv of
the joint appeals boards to fulfil their functions in a reasonably timely wav is

harmful to the Orgqanization's staff members, to the appeals system, and to the
United Nations.

19, Co-operation between the Tribunals (paras, 96-99). The Tribunal welcomes and
is seeking to encourage wider contacts between the members and secretariats of UNAT
a n d TILOAT in order to facil itate the resolution of common problems., It favours a

reqular joint meeting during the UNAT spring session when the two tribunals are
sitting in the same citv (Gereva).
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20, The Tribunal aisao helieves that consideration should be given to the
preparation of joint ITOAT/UNAT repertoires or indices of judgments, which could he
very useful int h e further harmonization of the work o f the two tribunals.

21, Additional matters. The Tribunal has lona found it useful to appoint a fourth
member to serve in a particular case as an alternate inthe event of lLicapacity of
one of the members. If the General Assemblv were otherwise to revise the statute,
the Tribunal suggests that this practice be codified in a revision of the second
sentence of article 3, paraqraph 1, of the statute to provid> that “Only three
shall sit in anv particular case hut the President mav appoint a fourth member to

serve as an alternate, who shall h a v e the right to vote if a member is unable to do
so",

22, 1w order to foster the independen-2 of the Tribunal, it is believed that the
statute, if otherwise to be revised, should make clear that the concurrence of the
Tribunal should be required with respect to the terms of appointment and the actual
appointment of the Executive Secretary and staff, rather than their heinq made
snlely by the Secretarv-General who is a party to most cases coming before the
Tribunal. The Executive Secretarv anc staff, as officials of a judicial bodv, must
have the necessarv independence of the varties te proceedings, It is thus
cuqgcested for the consideration o f the (ier»i1 Assembly that there be added to
article 3, paragraph 4, of the statute provision along the lines that:

"The Executive Sect..arv and other staff shall be appointed and the relevant
conditions of appointment shall be settled in consultution hetwcen the
Tribunal and th e Secretarv-Geueral. The Executive Secretarv and his staff
shall be responsible only tot h e Tribunal int h e exercise of their functions,"




ANNEX 111

A/42/328
Enslish
Page 67

Jurisdiction of the adnministrative tribunals of the United Nations

and the International Labour O qganisation

UNAT in respect of all staff disputes

United Nations a/

International Gvil Aviation Organi zation
International Maritime O qganization

UNAT in respect of Pension Board decisions

Registrv of the International Court of Justice

International Fund for Agricultural Devel opnent

International Centre for the Study of the Preservation
and the Restoration of CQultural Propertv b/

UNAT in respect of Pension Board decisions and |LOAT in
respect of all other staff disputes

International Labour Organisation ¢/

Food and Agriculture Organization of the United Nations

United Nations Educational, Scientific and Cultural
Organi zation

Wrld Health Oaanization

International Tel econmunication Union

Wrld Meteoroloaical Orqanization

Wrld Intellectual Propertv O qganization

International Atonic Enerqv Agency

Interim Commission for the International Trade O ganization

United Nations Industrial Developnment O qganization

ILOAT in 'respect of all staff disputes 4/

Uni versal Postal Union

European Orsanization for MNuclear Research b/

European Organisation for the Safetv of Air Navigation b/

European Patent O ganisation b/

European Southern Chservatorv b/

Intergovernmental Council of Copper Exporting Countries b/

European Free Trade Association b/

Inter-Parlianmentary Union b/

European Ml ecul ar Biology Laboratory b/

World Tourism Osanization b/

African Training and Research Centre in Admnistration
for Devel opnent b/

Central Office for International Railwav Transport b/

International Center for the Reagistration of Serials b/

International COfice of Epizootics b/

(UN)
(1 CAO)
( IMO)

(1Q)
(IFAD)

(1 CCROV)

(ILO)
(FAO)

( UNESCO)
{WHO)

(ITU)

(WMO)

(WIPO)

(1 AEA)
(ICITO/GATT)
(UNIDO)

(UPU)

(CERN)
(Eurocontrol)
(EPO)

(ESO)

(ClI PEC)

(EFTA)

{IPU)

(EMBL)

(WTO)

( CAFRAD)
(OCTI)
(CI EPS)
(OIE)

loon
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Notes

a/ Excepting the Reqistry of the International Court of Justice (see part B)
and UNRWA area staff (see commentary, note 14).

b/ Not a participant in the United Nations common system.

c/ ILOAT also in respect of the 1LO Staff Pension Fund and certain private
law contracts.

4/  These organizations are not members of the United Nations Joint Staff
Pension Fund. The only member organization of the Fund that has not vet agreed to
the submission of disputes relating to Pension Board decisions is the European and

Mediterranean Plant Protection Organization (EPPO), which is not a participant in
the United Nations common svstem.



