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I. INTRODUCT  ION

1. The present  report constitutes  a substantially  unchanged resubmission of
reports previously  s u b m i t t e d  t o  t h e  General  Assembly  at its thirty-ninth  and
fortieth  se5sions  (A&,5/39/7  and Corr.1  and A/40/471,  respectively),  taking into
account  developments  reported  to the  forty-first sess ion  (A/C.S141/8)  and those
that have occurred since then. Although  those successive  reports, to w h i c h  t h e
General Assembly has not yet had en opportunity  to give substantive consideration
(see paras. 7 and 8 below), were submitted at its explicit  request and iti response
to i ts concern about possible divergencies  in the jurisprudence  or practices of the
two common system administrative  tribunals, they m a y  also he considered  relevant  to
thr more recent concern  about the functioning of the system o f  recourse  procedures
within  the Organization. L/ Finally, it might  be  noted tha t  a declaration given by
a member of the International Court of Justice in connection  with the Yakimetz  case
explicitly  recommended  that the Aesembly proceed  to examine the Secretary-General~s
report  on the present  Pubject, while  the Court  and c e r t a i n  Judges  addreseed  other
matter5 (in particular  the review procedure  for Tribunal  judgements) dealt  with in
t h e  present  report. z/

2. A t  its thirty-third  session, in 19’10,  in the course  of itta consideration  o f
the  item *e la t ing  to  the  repor t  of the Interrlational Civil  Service
Commission (ICSC)  , tile General Assembly requested th Q Secretary-Gt?neral  and his
colleague5 on the Administrative Commit.tee  on Co-ordination  (ACC) to study the
feasibility of establishing a single administrative tribunal for the entire common
system and to report thereon to the Assembly at its thirty-fourth  session (see
sect. I o f  Assembly resolution  33/117 of 19 December 1978) ,

3. A t  its thirty-fourth  session, the  General  Assembly,  after having considered  a
report prepared by ACC advis ing against taking immediate  steps to merge the two
existing common system tribunals (that o f  the International  Labour
Organisation  (ILO) and tha t  of the United Netions) but  suggest ing  the  purposeful
harmonisation and further development  of the statutes, rules and yract ices of these
tribunals (A/C.5/34/31,  para. 13) , requested  the Secretary-Generri  and ACC to
pursue such measures with  a  v iew to s t rengthen ing  the coInmon  systr n with  the aim of
eetablishing  a  single tribunal  a n d  further requested  t h e  Secretary-General  to
report  to the Assembly at its thirty-sixth  session (see decision  34/430 of
17 December  1979).

4. At the thirty-sixth and th frty-seventh  sessions,  the Secretary-General
reported on certain  relevant steps  that had been taken by the clni  ted Nations
Secretariat  and by the International Labour Office consequent  on the adoption  of
the General  Assembly’s  decision  (A/C.5/36/:3 a n d  A/C.S/37/23)  .  A t  t h e  t h i r t y - s i x t h
5e55ion h e  explained  t h a t  the consultations  required  before  a n y  definitive
proposals could be submitt&  to  the  Assemblj had not yet been completed and that
c o n s i d e r a t i o n  o f  the review procedure  for Administrative  Tribunal  judgements  seemed
inappropriate  s i n c e  s u c h  a  proceeding  was pending  before the International  Court  of
Justice. r/ A t  t h e  thfrty.*seventh  session  he presented a detailed outline  of a
study that had been undertaken by the Secretariat of those  elements of the
statutes, rules and practices of t h e  IL0 and United N a t i o n s  administrative

/ l . .
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tribunaJF  for which  progressive  harmonizatian  or further development  should be
conPfAered. Aa he wan then not yet in a positfon to make a substantive  Pet of
integrated pr@pofials to t h e  AePembly, he euqqeated,  and the latter agreed,  that h e
continue the coneultat ians necessary for a proqreeeive  harmonization  and further
development  of the ntatutee, rulea and practices  of the two tribunals,  with  a view
to strengthening the common system and to reducing,  to the extent paeeible,  thQ
associated adminietrative  coL?tB, and that hQ report to thQ Assembly  o n  t h e
completion  of thecle  coeeultations  with interim proqreae  report8  to intervening
FQBRiOnS Of tbQ Assembly  (8QQ AeeQmt'ly  reaolutdon 37/129 of 17 DQCed'Qr 1987).

s. During  1983, the S e c r e t a r i a t  prQRQntQd  a rQviRQd  VQrPion of the study
dep.-rihQd at t h e  thirty-RQVQnth e,rePjon t o  a  m e e t i n g  of the loyal  adviperp  of the
0rganizationB of the United Natjone  Ryptem. Thnt meet ing ,  which  wae held in
NQw York from 14 to 16 September 19A3, al po received  a diPcuaQian  papQr on the Pame
s u b j e c t  prepared  by the International  L,abour  Office. After djPCuRbjWF  inspired  hy
thofe two papQrQ, the legal  adviser@  a c h i e v e d  a  considerable  meafiure of aqrQQmQnt
on a number of propoeed reform0 dQFiqnQd  to improve and/or  ta harmonize  the
proceedings  of the two common s y s t e m  administrative  tribunals. Upon  receiving  the
Secretary-General’s  interim  report on these  dQVQlOpmQnts  (A/C.5/38/26),  t h e  General
Assembly,  at ite thirty-eighth  PeFuion, requested  that the Secretary-General
accelerate  the necesfiary consultation@  and report  thereon  to it at its thirty-ninth
selapicrn  (eee dQciPion 38/409  of 25 N o v e m b e r  1 9 9 3 ) .

6. On t h e  baaie of t h e  conclusions  of t h e  legal advisers, the Secretariat
prepared a set of propocrals  relating  primarily  t o  t h e  instruments governing t h e
United  Nations Adminietrative  Tribunal  (UNAT) and its practices. Those  proposals
were t h e n  distributed  for comments to t h e  e x e c u t i v e  heads of ILO, of tic two
spectalized agencies  T*;bject  to the jurisdiction  of UNAT and of the other  c o m m o n
SyPtQm  organizations  the staff of which  a r e  authorized  to present  appeals to UNAT
in respect  of Pension  Fund cases , a s  well  a s  to t h e  Tribunal  itself, the Registrar
Of the International  Court of Juetice, the Secretary to the United  Nntions Joint
Staff Pension  Board, t h e  Federation  of International  Civil  Servants
Ar+eociations  (FICSA) and t h e  Co-ardinating  Committee of Independent  Staff Unions
and Aesociationf  of t h e  United N a t i o n s  SyetQr,c  (CCISUA). After  theFe  proposals  had
heen co-ordinated  with  those being  prepared by JLO in relation  to the IL,0
Administrative  Tribunal  (IMAT)  and account  had b e e n  t a k e n  of commentt?  received
fram f i v e  of t h e  agencjee itbe Food  and Agriculture  Organization  af the United
Nstione (FAO) , the International  Atomic Energy Agency (IAEA), the International
Civil  A v i a t i o n  Orqonj7atinn  (ICAO), t h e  United  Natfons Educational,  Scientific  and
Cultural  Orqanization  (UNESCO)  and t h e Xorld  Health Organization  !KHO)) , from thQ
Tribunal itt=Qlf, / f r o m  thQ President  and the Regietrar  cf the IntQrnatioral  Court
of Just ice, from the Sacretary to t h e  Peneion  Board, from FICSA and CCISUA,  BF wQJ1
a$ f r o m  a working  qroup QetabljQhQd by the Staff b’fanaqemQnt Co-ordination
Committee  (SMCC) of the United Nations, a revised get of prOpt3PalF  waB djftributed
to the same recipientp. Comments  on ttQFQ f?rOpoFaIfI WQrQ rQCQivQd  from 1540, thQ
IntQrnationaJ  Telecommunication  Union (ITU)  and FICSA and they were considered  by
the Pension Board at itt?  thirty-third scasion.

7. The  proposals  thus developed  were submitted  to the General  AfiFQmbly  at itF
thirty-ninth  Reseion  (A/C.5/39/7 and Corr.1) , which referred  them to the Fifth

/ . . .
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Committee. A f t e r  preliminary  consideration b y  that Committee,  consultations  took
place between its Chairman and the Chairman of the Sixth Ccmnmittee concerning  how
that Committee might contribute  to the consideration of the Secretary-General’s
propwalr.  2/ On the recommendation  of t h e  Fifth Committee  ( A / 3 9 / 8 4 2 ,  para. 12),
the General Assembly decided  to defer consideration  of the report  of the
Secretgry-General  t o  its f o r t i e t h  session  and to consider  a t  that session  how CO
proceed  with the examination  of the matter  (decision  39/450 of 18 December 1984).

8. Curing the following year, the Sacretar iat held further consul tations with
IIX), which  had placed corresponding  proposals  before its Governing  Body.  fr/ AS a
result  of those consul ta tione , further advances were made  in harmonizing  t h e
respective proposal6 relating  to the statutes of the two Tribunals  which were
incorporated  into the report submitted to the General Assembly  at its fortieth
resaion  (A/40/471). On the recommendation  o f  the Fifth Ccmmittee,  the A s s e m b l y
agaj.n d e c i d e d  t o  d e f e r  consideration  o f  the Secretary-General’s  report to t h e
f o r t y - f i r s t  s e s s i o n  (decision  40/465 o f  18 December  19851,  at which  tirns the
Secretary-General  a u b m i t t e d  a  brief u p d a t e  (A/C.5/41/8).  On the recommendation  of
the Fifth Committee,  the Assembly decide8 to defer consideration  of the entire item
on administrative  and budgetary  co-ordination  until  its forty-second session
(decision  41/447 of 5 December  1966).

9. Since the Secretary-General’s  1985 report  o n  this item, IL0 h a s  given further
consideration  t o  matters  relating  to i t s  Administrative  Tribunal  a n d  e s p e c i a l l y  to
the further  development  o f  its statutes and rules and their harmonization  with
those o f  UNAT. In particular, on the basis o f  a prJposa1 by  the  D i rec tor -Genera3
addressed  to t h e  Programme, Fi:rancial  and Administrative  Committee o f  the IL0
Governing  B o d y  a t  its 231st session  in November  1985, I/ the Committee  estab l ished
a 6~11 tripartite working  party t h a t  m e t  in February and November  1986  to
consider,  with  the assistance o f  the International  Labour  Office, the significance
and extent of the proposed amendments to the statutes of the two Tribunals, The
Working P a r t y  made several changes to the ILG proposals,  although  largely  merely of
a drafting nature. g/ Pending  s u b s t a n t i v e  coneideration  b y  t h e  General  Assembly  of
the proposal8 submitted  to it, the Governing  Body has taken no action on t h e  report
of the Working  Party or o n  t h e  parallel  proposals  o f  the Director-Genet  al. A t  its
234th SC ,,ion i n  November  1986, the Governing  Body did, however, agree t h a t  t h e
preliminary  position  taken by the Working Party, in principle in favour of the
amendments as proposed  in the ILO paper, should  b e  brought  to the notice  o f  t h e
General Assembly. z/ This is being  Gone by means of the present report.

10. The  proposals  discussed  in the commentary  bel.ow  a r e  s e t  o u t  in a n n e x e s  I A to
C hereto,  a s  follr*wsr

(a) Annex  I A sets o u t ,  in its left c o l u m n ,  t h e  t e x t  of t h e  statute of the
United Nations Administrative Tribunal as now in force (adopted in 1949  and amended
in 1953 and 1955),  together with proposed changes therein, with  proposed  additions
underscored  and proposed  deletions  b r a c k e t e d )  certain  tentatively  advanced
additions  a r e  indicated  b y  b o t h  underscoring  and bracketing  of the text i n
queetiont  each change (except for editorial  adjustments) is supplied  with a
footnote  tha t  genera l ly  refers to  the  appropriate portion  of the commentary in the
present  paper. The  right column  contains  t h e  corresponding  provisions of the ILOAT
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Ptatute,  similarly indicating b o t h  t h e  existing text and the modified text which,
s u b j e c t  to consultations  and final editing , t h e  Director-General  of IL0 intends  to
submit =>r consideration  to the II,0 Governing  Body and the International  Labour
Conferencer

(b) Annex  I B sets out t h e  text of certain of t h e  rules of UNAT, with
proposed changes  therein  indicated  and explained  in the same way as in respect of
the UNAT statute and Qimilarly compared with corresponding  provisions  of the XLOAT
rules1

‘CT) A n n e x  I C sets out the draft text of a resolution  by which the General
Assembly could adopt  t h e  proposed  changes  in the statute and accomplish  certain
other  reform  referred to in the commentary.

TT. COMMENTARY  ON THE PROPOSED  REFORMS  RELATlNG  T O  THE
UNXTED NATIONS  ADMTNTSTRATTVE  TRIBUNAI,

A. Cornpoet  t ion .lQ t h e  tribunal!?

I. gualificstior  of t-be mcImherQ

II. Although  no specific  qualifications  are stated for QithQr  T L O A T  judges o r  UNAT
members,  except that all on each Tribunal  must hsve different  nationalitieQ,  in
practice UNAT members include  person6  of a wide variety of backgrounds,  m a n y  having
hrd some years of service  OG representatives  to the General  Assembly  (especially
its Fifth Committee),  while  IL,OAT is staffed by professional  judges f r o m  t h e
highest  levels  of national  court  systems. Most of the common system organizatione,
as well  as certain staff representative organs, have expresped  a distinct
preference  for t h e  IL0 practice, w h i c h  IL0 is n o w  proposing to codify  in the ILOAT
statute and which  is already  reflected  in t h e ctatute of t h e  recently  established
I\‘orld  B a n k  Administrative Tribunal  (MAT). On t h e  other  hand, UNAT itself h a s
expressed its disagreement  w i t h  proposals  along t h a t  line (see a n n e x  ‘II, para. 2),
and FICSA has cautioned  a g a i n s t  composing  t h e  tribunals exclusivQly  of national
jUdgt=F  .

12. Taking  I n t o  acccrunt  these differing rQactionQ,  i’ is suggested  that the
General Assembly might  wish to make appointments  to UNAT so that most members will
have bcth judicial  experience  and FomQ familiarity  with  international
administrative  or labour law. lOJ It iQ therefore  proposed  t h a t  a  provision  to
that e f f e c t  be included  in the U N A T  statute  itpelf (Fee,  in a n n e x  T  A ,  the propeed
addition  to the firQt Qentence  nf art. 3, para. 1). Al ternat ively , the Assembly
might prefer to merely include  a Corresponding  instruction  jn its rQQolution  (Fee,

in a n n e x  T Cr the bracketed  portion of draft para. 6). Tn addition,  it is
FlIgoQFtQd that the impartial  naturcr  an? judicial  statuc of UNA’r  would t'Q Qnhanred
if t h e  Assembly were to transfer the task af Felecting  the members  of UNAT frcm the
Fifth 1-O tt”Q SiXtt’ CommjttQP, and this proposal  iQ also rQflQctQd in annex T C,
draft paragraph 6. A l t h o u g h  not included  in that draft, it would be also possible
t o  include  in the rQ!zPlution,aF some organizations  have FuggeQted,  ~c-me criteria
relating to the age of Tribunal  judges.

/ . . .
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2. Selection  of the members

13, U N A T  membrre  are appointed  by t h e  General  A~~scmbly  (UNAT  statute,  art. 3,
pars. 2) and IfCAT judges by t h e  IID Confcrcnce (ILOAT etstute,  art, IIT,
pars. 3). The actual practice is, h o w e v e r ,  quite different in respect of the twc
tribunal@. UNAT  members are nominated hy Govrrnmcntn  and there is an “electionl@
(conducted  in the Fifth Committee  and confirmed hy the Assembly)  which gcncra]ly
reflects  geographical  considerations  on which neither  the Secretary-General,  nor
the etaff, n o r  other organiaetions  subject to UNAT can exert env overt.  jnfluencp.
ILGAT  judges , on t h e  ather hand,  are actually nominated by ,zhe IL0
Director-General, after consultations  with  the IL0 Staff Urion  and with  the o t h e r
organizations  subject to IIAAT) these  nominationa  art submitted  to t h e  Governing
Body, which  endorses t h e m  for submission  to t h e  IL0 Conference,  which approves thep
without  discussion. Because  they see t h a t  procedure  as resulting  in the stlectior,
of more  objective  judges, the staff prefer it to thQ U n i t e d  Nations  o n e )  a t  staff
ineistenctr  a n  ILO-like procedure  was explicitly  incorporated  into the hBAT statute
(art. IV, para. 2).

14. Since  t h e  eFtabliShtWnt  o f  UNAT, several  inter-organizational  organe  have b e e n
established  within  the United Nations system whose statutes  txplicilly require
specified  consultations  for the appointment  of the members  of these bodies
(e.g. I t h e  ICSC etatute,  G e n e r a l  Assembly  resolution  3357  (XXIX), annexI art. 41
the JIU statute,  Assembly  resolution  31/192, a n n e x ,  a r t .  3). It ip therefore
proposed,  and is indicated in a n n e x  I A , that a n e w  paragraph  2A  be added to
article  3 of the UNAT statute (following  existing pars. 2) in which a similar
consultation  procedure  would be ett out. S i n c e ,  ac UNAT  has pointed  out !anntx II,
pars. 3), the Secretary-General  ie the nominal  rtepondcnt  ta most cases before  that
Tribunal,  it is proposed  that the cansultatiane  be conducted  by the President of
the General  Aeeemhly  , as ne does in recrpect of JTU members. The  proposed  languaae
would permit , and it is so intended, that the President  present  more candidstep  to
t h e  AePemhly t h a n  t h e r e  a r e  p l a c e s  to he filledr however,  it is understood  that the
Assembly would not appoint  any member who is not on the list of candidates without
conducting  the preacr i bed consul  tat lone.

3. Structure  of the tribunals

15. UNAT is composed  of s e v e n  co-equal  member8 , al though the Tribunal  i teelf
elects one of its members a6 President,  one as First Vice-President  and o n e  a s
Second Vice-President8  its administrative  decisions are taken by the plenary
Tribunal  (rules, art. 5, para. I), hut cages are heard by panels of three members
(plus any a l t e r n a t e s  designated  by t h e  President),  of whom  at least one must be an
officer (statute,  art. 3, pars. 11 rules, arts. 3, pare. 3, and 6, para. I)# in
practice the panels  are constituted  to m a k e  use of all members  available  at a
session, although  there is a tendency  for the three  officers to be assigned  to the
more  difficult and important  cases. II-OAT had b e e n  composed of three judges and
three  deputy  judges, but at the request  of the Tribunal,  motivated  by its growing
case-load  and as proposed  by t h e  Director-General, the Governing Body,  at its
233rd session  in May 1986, recommended to the IL0 General  Conference an amendment
of article  XII, paragraph  i of the ILOAT statute, to increase  the number of deputy
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judqes frail three t.3 four g/r as that recommendation was accepted by the
Conference, 12,’ ILuAT  now has the same number of judges plus deputy judges as UNAT
and the WorldBank  Adminifitrative  Tribunal, namely seven. The Tribunal itself
elects a President and Vice-President fran among its titular judqea. Cases are
heard by panels of three judges , of whom at least one must be a titular judge; for
years, only the three titular judges sat, unless one hirppened  to be unavailable,
but lately, deputies have participated more frequently.

16. The statute and rules of the two tribunals differ considerably concerning
their respective structures. However, as indicated, the act*lal practice does not
differ markedly, except for a somewhat wider dispersal of routine UNAT cases among
all members of that Tribunal, Short of actually unifying the two tribunals, there
does not seem to be dny reason for striving for greater uniformity in the structure
OL the two bodies, and to obtain sash uniformity would require  compli,cated  chanqes
in on? or both statutes.

B. Extension of  jurisdict ion- - -

17. Except  for  i ts  jurisdict ion in r aspect of  appeals  against  decisions  of  UNJSPB,
the jurisdiction of UNAT is restricted to “appe,*7!s” by United Nations staff members
(or persons with derivative rights) agait,:t  ine Orqanization, z/ alleging
non-observance of their contracts of employmentl  the same is true in respect of the
specialized  agenc ies  (:C’- ,nd IMO) to which jurisdiction of LJNAT has heen extended
pursuant to article 14 tif its statute. Thus UNAT is now unavailable for any
dispute brogqht by a person other than a staff member, 2,’ even if kamployed  by the
United Nations, or for disputes not rela tinq to contracts of employment, or to a
claim by the Orqanization against a staff member, or to disputes between staff
members, or between an entity closely related tc the Organization  (such as a staff
union or staff enterprise) and an emplolree  cf that entity, or to a dispute between
the llnited Nations and a staf f  repreverlcative oiqan ( i .e . ,  a  staf f  associat ion or
union) . Generally speaking, ILOAT i s  s imi lar ly  res t r i c t ed ,  althoiqh i t s  s ta tu te
does have a provision (art. II, para. 4)  granting it  competence  over any
contra ual disputes to which IL0 is a party, as long as the contract so provides -
a special provision which IL0 is proposing to amend in tirder to extend it so as to
snake  it available solely for employment-related disputes, to other orqaniza tions to
which ILOAT jurisdiction is extended pursuant to the annex to its statute. Thus
there are a number of disputes, of an employment or a non-employment nature, which
either cannot be, or as a matter of policy generally are not, submitted to any
domestic court because of the immunity (whether absolute or melely functional) of
one or both parties, hut which still  cannot he referred to either of the existinq
administrative tribunals. In this connection it should be noted that even though
section 29 of the Convention on the Privileges and Immunities o f  t h e  Unite{] Nation<;
(General Assembly resolution 22, A (I)) and section 31 of the Convention on the
Privileges and Immunities of the Special ized Agencies (Assembly resolution
179 (lI)), as well as some headquarters agreements, require the organization
concerned to make provision for ;.ppropriate  modes of settlement of private law
disputes to which it is a party, or to which an official who enjoys immunity is a
party, and the tribunals were set up in partial tulfilment of tnose treaty
obl iqat ions, ,leither the United Nations nor IL0 is required to make its tribunal,
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or indeed any standing tribunal , available for the resolution of all types Of
disputes1 however, in view of its obligation to provide some appropriate modes of
settlement, it may find it convenient to utilize the tribunals for certain other
types of cases other than the restricted categories for which they are now
competent.

18. Ary extension of UNAT jurisdiction to different types of parties and cases
should take into account the special expertise of the Tribunal, the undesirability
of changing its character by burdening it with numerous cases of a nature different
from tFose submitted under its basic jurisdiction, and the frequency, importance
and difficulty of resolving other types of disputes for which the Tribunal is not
now competent. Account should also be taken of the views of other related
international organizations  that might wish to utiiize the Tribunal by submitting
to its jurisdiction. The following proposals are based on a weighing of such
considerations.

1 . Special categories of "officials"

19. Over the years, the General Assembly has established a small but growing
number of categories of persons whom it appoints, on a full- or a part-time basis,
to perform functions for which they are remunerated, in several specialized organs
of the United Nations'or of the United Nations system. These include ICSC, the
Advisory Committee on Administrative and Budgetary Questions and the Joint
Inspection Unit (JIU). Khile the number of such functionaries, who  are clearly not
members of the staff within the meaning of Article 101, paragraph 1, of the
Charter, is relatively small , experience shows that a number of questions
concerning their emoluments or other terms of ser;rices do arise and up to now have
had to be resolved by unilateral decisions of the Secretary-General. It is
therefore proposed that article 2 of the statute of the Tribunal be amended by
adding a new subparagraph (temporarily numbered 2A(a) in annex I A), under which
such persons would automatically have access to UNAT on the same basis as staff
members, except that,  pursuant to article 7, paragraph 1, they would rot be
reauired to submit their dispute first to the Secretariat's Joint Appeals
Board (JAB). ~

20. Under a proposed amendment to the last sentence of erticle  14, any other
orgarization  that submits to UNAT could, but need not, provide that persons
employed by it on a corresponding basis (i.e., appointed by a governing organ)
could also have access to the Tribunal. Similar arrangements would be possible in
respect of the extensions proposed in paragraph:; 21 to 23 below.

2. Consultants and other holders of special service aqreements

21. The United Nations employs a great number of persons for longer or shorter
periods on special service agreements (SSAs) or on similar contractual instrtiments
that do not constitute letters of appointment. AS they are not staff members, they
do not now have access to UNAT, and if disputes arise concerning the terms of their
employment, these must be settled on an ad hoc basis i.e., by negotiations and, if
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these do not succeed, generally by arbitration. Incidentally, IL0 is not similarly
handicapped, for its SSAs and similar contracts provide for submission to ILOAT
under article II, paragraph 4, of its statute (see para. 17 above). To make UNAT
available to such United Nations consultants, it is proposed in annex I A that
article 2 be amended by adding another subparagraph (tentatively numbered ZA(b)).
As formulated, under that provision access would depend on the inclusion of an
appropriate provision in the contract of employmentt  however, it would be expected
t h a t , in the absence of any other specifically agreed method of settling disputes,
the Secretary-General would provide in SSAs for submission to the Tribunal.

5 3. Employees of staff representative organs and staff enterprises

22. The employees of staff representative organs and of certain staff enterprises
not established under national law may not be able to sue their employers in
national courts, for such employers may be considered to be mere emanations of the
international organizations with which the staff in question are associated;
however, if the employees in question are not employed directly by the
organizat ions themselves, they cannot at present submit their employment disputes
to an administrative tribunal. Whether or not the organizations’ obligation to
provide a forum for the settlement of those disputes that are shielded from
national courts by international immunities extends to this type of employee, it
nevertheless seems desirable to offer them access to the existing tribunals if that
can be arranged, unless it is considered preferable to treat such employment
relationships as fully subject to local law and not to assert any immunities.

2 3 . It is therefore proposed in annex I A that a new subparagraph 2A(c) be added
to article 2 to allow the employees of any entity not established under national
law and covered by United Nations immunity (e.g., staff representative organs and

: staff enterprises) to submit applications to UNAT against their employer; a similar
j proposal is being made in respect of ILOAT. Unlike under the other extensions
i proposed in paragraphs 19 to 21 above, the United Nations would not be the
f responding employer or even a party to such a proceeding. Consequently, the

Secretary-General would have to arrange , as he no doubt can do through appropriate
administrative measures, for the employing entity to defend itself against such an
application and to abide by any judgements.

4. Other contractual disputes

24. Aside from employment contracts, the United Nations enters into many other
types of basically private law agreements, with consulting firms, suppliers,
providers of services, etc. As it generally does not wish to litigate any
resulting disputes in national courts, which would require a waiver of its immunity
if the Organization is the defendant , many such contracts provide for arbitration,
either by a standing arbitral body such as the International Chamber of Commerce or
by an ad hoc boC?y. In some instances, the United Nations might find it convenient
to provide for settlement by UNAT, which would be analogous to the facility that
was enjoyed by IL0 under article II, paragraph 4 , of the unamended  version of the
ILDAT  statute (see para. 15 ahwe). On the other hand, the fact. that IKI, which
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A/42/32a
Engl irh
Page 13

for years has enjoyed the possibility  o f  relying  o n  t h i s  ILOAT facility, ie n o w
Coneidtring  extending  it to other  organizaticns  but only in reepect  to
employment-related  disputes (which for UIVAT  would be covered  by t h e  propoeed n e w
parsR. 2A(a)-(c) disc)esQd  in parae. 19 to 23 sbovc) suggepte t h a t  a n  extension  of
UNAT  juriediction  to other, types o f  caec6 would,o n  balance,  not be desirable.  In
thir connection  it r;trauld  hQ noted that the Tribunal  itfielf has QxprQaQed  ite
irnQaPe about ~\ic!~  a propopal  (eee anPQx TI, pars. 4).

5, Staff representative orqons

15, Crrtain  Ptaff rQprQQQntative  organ@,  and in particular FTCSA, have Fuqacpted
that they themselvee  crhauld be admitted  a8 partiee  to proceedings  (clther than se
reppcndentp  pursuant  to the propopal  diRcuR@Qd  i n  param.22-23 above) in eituatione
such am the following,  in some  o f  which puch participation  has been allowed  in
reepect  of certain  non-united  Nationr+syatQm  international  administrative tribunaler

(a) fn support  of either  party to a normal proceeding  (i.e., one brought by
on official against the executive  head of hiu employinq  organization),  assuming
tha t  such  party 80 requests  or at least does not  object!

(b) In !.:upport  of a n  applicant official who is baaing hie claim  o n  rights
derived  from an agreement  between a staff representative organ and the executive
head $

(c) I n  effect to initiate  o r  at least  to support  class actions  on behalf  o f  a
substantial  number or an Pntire category  of officials,

(d) In defence of their o w n  rights a8 staff representative organs against
actions  hy an executive head.

26. After Qarneptly  conFidering  these various  haseF for possibly admitting  Ptaff
rQprQaentaf!vQ orqane  aB parties to prccQQdinas hQfore  the administrative  tribunals
of the common pystcm, it waP conClUdQd that n&Q h a d  Pufficient merit. If the
purpose wau m e r e l y  t o  Fuppclrt  o n e  or 8ncthQr of t h e  partit?F (arguments  (a), (h)
id (c)l, then ,“intQrvQntion” as a party was UnnecQsFery  and inappropriate  f o r  the
rQaPonF dir*cusFQd  i n  paraqraphR 40 to 42 below, wbfle  participation  a@ an “amicup”,
aF diFCUFFQd  in paragraphF 43 and 44 below,  Fhauld  suffice. Moreover,  with reQpQct
to argument  *.b) , it phould  t-Q pinted C’ut  that at prQFQnt  tt’QrQ it? neither  any
provifiior  f.>r ror any prsctice  in the common system of concluding  “collective
harqaininq  agreements” and thue of deriving riqhtF,  therefrom. with respect to
ergiimert  (c) , refQrQncQ  is 81~0 made to paragraphs 45 to 47 below on “claps bctionF
and tQPt caees”, Finally,  with respect  to argument  (d) (which ie urged with
particular vigour  hy FICSA) , While  it is rQcognizQd that tribunals,  and in
particular  I’,OAT, have already b e e n  faced w i t h  applications  the object  of which
was, fn effect, to claim ,?on-observance  of the right@ of a Ftaff repreeentative
orgnn,  the Tribunal  eeemed  to h a v e  n o  difficulty  in dealing  with  s u c h  applications
WhQll  Eubmitted  fn the n a m e  o f  officers or member6  of the staff association Or Union
and when  alleging  that their own right F of free and meaningful  a s s o c i a t i o n  had been
diminiohed.  15/ Consequently, no proposal  is made herein for any change in the
Ftatute, rules or practices of UNAT.
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6. Advisory opinions

27. At presert, neither  UNAT  nor  IIIOAT has  the  competence  to render  advisory
opinicrne. Iii/ The  principal  argument for granting them this facility is that
instances arise, and are likely  to arise m o r e  frequently,  as adjustments  are made
to the structure of the emolument and pension benefits  of whole categories  of
international  officials, I n  w h i c h  it m i g h t  b e  useful  to test the legality  of
proposed  legislative  or administrative  m e a s u r e s  before they are instituted,  so as
to avoid t h e  often long period  of uncertainty  while  a disputed  provision  is first
promulya ted, then applied  to one or more or all staff members, some of whom then
institute  a legal  challenge, first i n  JAR or, w i t h  permission,  immediately i n  a
Tribunal,  which may then render a narrow decieion  (i.e., one applicable  solely  to
t h e  immediate  applicant) requiring  t h e  filing  of further  “test cases”.

28. The negative argument.0 centre first of all on the question as to who is to
have the right to request advisory opinions: the executive head of the
organization  o n l y  or also the policy-making  organ and perhaps staff representative
organs. obviously  , the wider this a u t h o r i t y  is spread, the more  likely it is tha t
unsuitable  or otherwise  undesirable  questions  will b e  asked thnt  m i g h t  interfere i n
Pending negotfations  and possibly  draw the Tribunal  into  c o n t e n t i o u s  political  or
labour  disputes. Furthermore.  in responding  to an abstract question,  the Tribunal
m a y ,  even if not actually, hut i n  the eyes of potential  parties to later lftigation
on the same issue, compromise its ideally impartial position.

29. In BP attempt to balarce  the$e various considerations and concerns,  an
extremely restricted  authnrizstinn for the renderinq  of advisory  opinions  h a s
tentatively  been  i,cluded ir annex  J A , as a proposed new article 2 guatro (ani: the
related art. 6, para. 2 (i)), to i l lustrate how PUCK  a prcrvinion might be
formulated. A s  ?et out therein, authorization  would be granted  to the proposed
UNAT/TLOAT  j o i n t  panel  the estsblisbment  of which, for a q u i t e  different purpose,
is suggested  in paragraph9  86 to 89 helow (9nd the composition  of which  w o u l d
reflect its proposed  function  of ensuring  the continued  soundness  and unity of t h e
jurisprudence  of the two common system tribunals). The questions on which advile
could b e  requested  would be restricted  to O~QP of general  legal  i n t e r e s t  t o  t h e
organizations  applying  the common system (of course including  those relating to the
Pension  Fund). To this end,  questions  are only to be submitted  by the
Secretary-General, after consultation  with the other  memhers of ACC. Such a
restriction  of the power to request  advisory  opinions  is consonant with both
international practice ,  such as that relating to the International  Court of
justice,  as well  as that  relating to nat ional  courts , where t h e  right to address
Such requests  is generally  extremely restricted , even if normal access to such
courts  is not1 account  should  also be  taken  o f  the  fact that the present
jurisdiction  of the administrative  tribunals is in any event asymmetrical (since
all proceedings  must be initiate& by staff members). Natural ly,  the
Secretary-General  would he likely to comply w i t h  a recommendation  from a senior
legislative  body, Fuch  as the Fifth  Committee, that he make o particular  request,
ard he would also treat with dUQ respect  any such suggestion  from a n  appropriate
technical  body ( s u c h  as ICSC, the Pension  Board or the Advisory  Committee  o n
Administrative  and Budgetary  Questions))  h e  could elan rePpond to Puch  a request
from a staff representative organ, in particular  one functioning on a system-wide
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basis (such as F’ICSA or CCISUA)  . If the power to make requests  is thus restricted,
genuine abuse8 (whether intended or not) of t h e  advieory  process  are unlikely.
Incidentally, t h e  organ requested  to render  an opinion  (i.e., the joint  panel)
would  n o t  itself be without  defe,xes, for it can always refuse to give an opinion
if the  na ture  o r  circumstances  of the  request  seem inappropriate  to it or likely to
cause Fame prejudice  to its principal  function,

30. In view of the proposed  restrictions  of t h e  scope  of the questions to b e
submitted  and of t h e  pole organ to he authorizcd  to do so (i .e., the
jecretary-General  in consultation  w i t h  mcmbcrp  of A C C ) ,  it eeems appropriate  that
110 i~ rat making any prowsal to insert  a corresponding provisi@n  into the IlOAT
statute.

7. Claims  by employing  organisations  against staff members

31. Neither tr ibunal  in at  prefent competent to consider  claims of employing
organizations  against Qtaff members. In t h o s e  eituations in which  such claims
ariee (e.g., for QXCeBFiVe compensation  paid, by rpaeon of e r r o r  o r  fraud1 for ar
injury  done to nrganization, its property or of its staff1 or
perhaps  for a n  injury done to a State or a n o t h e r  third party, for which  the
organization is 1 iable) I t h e  organisation  normally  in t h e  first instance  settles
the  matter  unilaterally  r in appropriate  cases after conduct ing  a  proceeding  in a
Property  Survey Board or a Joint Disciplinary  Committee - by making deductions  from
any emoluments due to the staff memhQr, leaving  it to the latter to c h a l l e n g e  such
dQCiSiOn  in a proceeding  h e  himself  might  institute  in tne JAB or the competent
tribunal (ir? which  all aspects  of the legitimacy of t h e  organization’s  claim con be
litigated). This  procedure generally  operates  satisfactorily,  except when the
claims against a staff member are PO substantial that they cannot be recovered  from
ellloluments  due or to b e c o m e  due to him, eepecially if the staff member  has
meanwhile  been separated, s i n c e  Pension  Fund  benefit&  a r e  fully shielded  even from
claims hy the employing  organisation  (Pension  Fund Regulationsr  art. 45).

33. Al though, i n  principle, the employing  organization m i g h t  bring  a suit in a
natioral  court  against a staff member or former staff member to recover  funds that
ft c a n n o t  withhold  frclm him, international  organizatfons  have heen reluctant to
involve Such courts in the sett lement of disputes  that  might  relate to the internal
affajrp of the nrganizstions. It would, therefore,  appear preferable to c o n d u c t
Fuch litiqation  t h r o u g h  the competent  administrative  tribunal,  with the chjective
of rQCQiVinQ recognition  of a n y  resulting  jUdyemQnt  of t h a t  tritv.Inal by ratienal
courts  having  jurisdiction  over assQtR of the defendant. It iR thQrQfOrQ
tQntatjVQly  pr@poRQd  t h a t  a n e w  article 2 his t-~ crdded to the GNAT statute,  With
ronsequent  additions of a n e w  Qubparagraphyg) to article  6 and por9graph 4 A  t o
article  71 corresponding  pr0poQal.Q  are being made in respect  of the TIOAT Ftatute.
In addition,  aQ the naticnal  recognition  and enforcement of the judgements  of
international  administrative  tribunal@  will probably  require a further deVQlopmQrt
of the principles and practices under  w h i c h  national cottrtQ  recognfze  fcreign
judgement or ratjonal and Rometimes  international  arhitral  awards, it is proposed
that  the Secretary-General  be reqUePtQd  to study thir question  (annex I  C,
para. IO).
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c. Fwmsl  prercquieiteR  for proceeding8

I. Time-limits  for Pubmittinq  applications

33. Except  as RuggeRted  in paragraphs 4S to 47 helow a n d  for t h e  propooed  addition
of a special  time-limit  i n  respect  of a tentatively  propoeed  new jurisdiction  of
the Tribunal diocueped  in paragrapha  31 and 32, there appeare to be no reclean to
change the several  provisions  relating  to time-limita  i n  article 7 of t h e  UNAT
Ptatute. However, II0 in considering  t h e  introduction,  in respect o f  ILOAT, of a
more liberal  provision based m t h o a e  of UNAT, i.e., the exteneion of the normal
go-day limit to one year if the application  ie filed b y  t h e  h e i r  of a deceased or
by the trustees for an incapacitated  staff member (cf. UNAT  etatute, art. 7,
psra. 4), although  it still does  n o t  propose  to grant ILOAT the general  power to
auspend time-limito (cf. UNAT e t a t u t e ,  art. 7, para. 5).

2. Applications  manifestly devoid  of any chance of 8ucce8e

34. The UNAT  statute  provides that an application  is not receivable  i f  JAB
“unanimously  considers that it is frivolous”  (art. 7, pars. 3). However, although
administr,ytion  representatives in JAB proceeding@  occasionally  call  the attention
of a Board panel  to that provision, they v e r y  rarely decide  to block a further
appeal hy formally  declaring a particular  application  to he frivolous.  17/
Neverthelefie,  perhaps hecauee of the very e x i s t e n c e  o f  thie provision,  UNAT  has
heen lest plagued  than II#OAT with long series of Buite clearly lacking  any merit.

35. The TIOAT  Ptatute  contain6  no provision  corree~nding  t-0 t h e  above-cited  one
o f  UNAT. Several t imps, unetahle  or merely mischievoue  applicants  have taken
advantage of this hiatus (and of the absence of any requirement to pay costs) to
file over a dozen different, though usually vaguely related,  puits  over a period  of
Peveral  yearp. The  Tribunal  has eought to protect  itself (and t h e  renpondentp)
from Fuch  inundation  hy adopting  and utilizing  o Bummary  procedure i n  itF rules
(art. 8, para. 3), wherehy  apparently  frivolous  application6 c a n ,  b y  decision  of
the Pref+ident, he get aside  without  further a c t i o n  u n t i l  t h e  n e x t  seRFjon of the
Tribunal, which can then dismjsp them without further proceedings.

36. I n  a d d i t i o n  to the above methods used i n  respect  of UNAT  and by ILc~i’r to avoid
burdening  these  hodies  with  the  substantive consideration  of plainly meritleAs
compl  ainte, two other metho&? come to mind, both depending on potential  financial
penal t iefi:

(a) A requirement, euch a& had been imposed  by article  VIII of t h e  statute  of
t h e  League of Nations Administrative  TrihJnal  (LNAT)  I for the applicant to deposit
a certain purn  (one fiftieth of hi/s annual n e t  salary for LNAT)  upon filing a n
application, which s u m  is refunded  hy crder of the Tribunal  i n  60 far as it
cont=idcrr  that there were sufficient grounds  for presenting  t h e  applicationr

(h) The  imposition,  by the Tribunal, of appropriate  coets o n  a n  applicant, if
it conflider$  the application  to h a v e  bet- manifestly  w i t h o u t  merit1 in eotabliRhing
the amount, t h e  Tribunal  can take into  account  hoth the financial  resources  of the
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applicant  and the extent to which  it conlriderr  that the particular  filing should  be
penalieed.

37. T h e  f i l i n g  o f  applicationr  that are plainly without  merit  constitute8  an
imporition  not only on the tribunal8  but even more on the reepondent organieations.
Therefore, having conridered the four different  methoda described  in paragraph6  34
to 36 above, it is propooed  in relrpect of UNAT that1

( a )  The  present  method  of primary control  through  JAB he maintained  but t h r t ,
aR suggested  in annex I A, the word “frivolous” i n  UNAT etatute article 7,
psrscraph  3, be replaced  hy “clearly devoid  of any chance o f  6ucce~$“,  thus
PubRtituting  an objective  for an arguably  eubjective  Ptandard (aI in ILOAT rulee,
art. 8, pars. 9) j

(b) The  Tribunal  rc suthorized  to i m p o s e  cooto, limited  to no more than one
month’s  net emolumenta (a6 proposed  to he defined  i n  a  n e w  pare. 4  o f  a r t .  9), i f
it considers  ruch a step appropriate (annex I A ,  new para. 2B of art. 9), le/ a
Pimilsr  propoeal i@ hcfng made in rcepcct  of ILOAT.

,

D. Procedure6-

1. Oral proceedings

38. Except  for psychological  reasone, there would appear to be no objective
grounds for oral8 proceeding8  in m o e t  Tribunal  ctieea, which almost exclusively
involve  basically  legal questions,  a8 any factual elements have ueually already
heen eetahlished  at t h e  JAB level. )\hile bath tribunala can hold  oral proceedings,
in both of  them thie practice has declined  over  the  yearsr 60 that recently UNAT
hae only granted  such hearing8 infrequently (an average of 1 or 2 camel)  a year, out
of a total of about  20), while  ILOAT for many  yeare did not grant ary, and more
recently hae done so in only a few cameBe This  trend presumably reflectfi the fact
t h a t  oral proceedings  impose  a subetantial additional  burden  on the tribunale and
are expensive  for the defendant  organizations  (because  of the need to transport the
parties,  counsel  and witneesee a n d  in UNAT, aleo to provide  for verbatim  records).
Balancing  these practical  factore ie the need for “juetice to he 8een to be done”
and the repeatedly  expreeFed desire  of staff representatives for m o r e  oral

proceedings. Therefore  at present, while  counsel for the United  Nations  may
indicate when  it ie believed  that no useful  purpose  would he Ferved by oral
proceedings, requests by applicants  for them are normally  not opposed.

39. It does not appear that any change  in the Ptatutes or ruleP  of the trihunalr?
need be propoeed with  respect  to oral proreedingP. However, the two tribunale
miqht coneider  g r a n t i n g  t h e m  mere liberally  in important  canes - in particular
those that are likely,  directly  or indirectly, to affect many Ftaff members - and
in any in  which  the hearing  of witneFFes  may be neceeFary  to PFtabljFh relevant

fFCtP.
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2. Intcrvcnt ion.-1

40. Anyone permitted  to “jntervene” jn e T r i b u n a l  proceeding  in effect becomQQ a
party thereto, usually hut n o t  necefwarily  aligned  with one o f  t h e  oricinsl  parties
(the applicant or the respondent  organization), a n  intervener ip thereiare
generally  allowed  to participate  fully in the proceedjng  through writ ten or oral
eiihmiseione,  bQcaueQ  in turn, the itrtervei9Or  become8 fully bound by any parts of
the judgement applicable  to him. By corltrant, mere participants  in a proceeding,
Qometimes  called  amicue curiae ( w h i c h  are dealt w i t h  in parae. 43-44 below),  do not
become partiee, are not bound by the judgement  and consequently are given  at beet
limited  opportunities  to offer t h e i r  v i e w s .

41. The rules of b o t h  tribunals (UNAT, chap. VIIr ILOAT,  a r t ,  1 7 )  Fermit
“ i n t e r v e n t i o n s ”  by persons  and b y  employing  organizations  or their Peneion Funds,
whose interests  may be affected by a ju$jement, usually, but not always, to become
in effect parallel  parties to t h e  applicant.  These  rules, t h o u g h  differently
formulated,  do n o t  appear to h a v e  given rise to any particular  difficulties or
significant  differMceR  i n  practice.

43. From  t i m e  to time, staff repreeentative  organs have indicated an interest  in
being permitted  to “ intervene” in pend!;ly caeeB. Quite likely  what they had in
mind  was really o n l y  t h e  right to partjcfpate in proceedings,  i.e., as a m i c i  ( s e e
paras. 43-44 below). Indeed, interventian  in the formal BenReP i.e., becoming
parties to proceedinge , would require  thet these organs be bound, whether as
winner@  or loserB,  by Tribunal  judgerrents,  this could  only apply i n  t h o s e  rare
situations  in which  a  judgement  is direct.ly  re levant  to the  right.6 or obligations
of a staff representative organ. Furthermore, such an intervention could be
adsittc?  only if staff organs could  formally  b e c o m e  partiee  to Tribunal
proceedirgs,  which is not possible under either t h e  present  or proposed  statutory
framework (except , perhaps as reepondente  against applicetione  brought  by their own
staff) see paras. 22-33 and 25-26 above).

3. Participation  by amici

43. Under  UNAT  rule 23, paragraph 1, the Tribunal  m a y  grant  a “hearing”  to any
person to w h o m  t h e  Tribunal  is open i,nder  statute  article  2, paragraph  2
(i.e., staff members, ex-staff members, their successor6  in intere-t,  etc.),  and
under rule 23, paragraph  2, it m a y  “in its discretion” grant  a hearing  to staff
representatives. Although neither provision  n o r  a n y  other covers persons  or
entities  i n  general,  UNAT did permit  t h e United  States  to partlcisate  in both the
written and oral proceedings  i n  the Powell  c a s e  (Judgement  N o .  237). By contrast,
ILOAT  has no rule permitt ing persons  or entities  dside from the part!--s (including
intervening  parties) to participate in proceedings,  and the Tribunal.  has
interpreted  this hiatus a6 preventing  it from allowing  such participation,  even by
representatives  of staf’ associat ions. This somewhat harsh attitude  has been
criticised,  even though to an extent this ban can be circumvented  when an
applicant’e position  is similar  t o  t h a t  of a staff association,  b y  h a v i n g  LIim
include  in his pleadings  statements expreosing  the position of the association or
b y  h a v i n g  hts pleadings  prepared  by a lawyer engaged  by the asPociatjnn. TheRe
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provisions  and practice  of the  two tribunals  have proven to be generally
, even though they diverge  somewhatr  it  however, be  that

there have been relatively  few instancee  staff associations have sought to
participate  in proceedings, even when they were sufficiently  interested  therein  to
help finance  t h e  applicant’s presentation.

44. In annex I B, it is proposed  t h a t  UNAT give coneideration  to improving its
rule  23 and also to  br ing ing  i t  more  in  line with  practice  ty rev is ing  it to
provide,  on the one hand,  that  the Tribunal  m&y permit representativee of staff
representative  organs to make written  submiseions  and to participate  in oral
proceedings  ( w h i c h ,  h o w e v e r ,  would still fall abort of t h e  demand of FICSA for an
automatic right to appear , or one conditioned  solely on the requeet  or approval  of
either of t h e  parties) and, on t h e  other  hand, that any other person or entity  may
be given similar  righte at the  discretion  of the  Tribunal. In annex I A a minor
conacquential  amendment is proposed  to paragraph 2 ( Q )  o f  a r t i c l e  6, similar to a
change bQing proposed  in respect  of the  ILOAT  statute.

4. ClasB actions  snd test CaeQe

45. It has been euggested  tha t  one  improvement tha t  could be made in the
provisions  governing  the, tribunals, and particularly  t h o s e  of UNAT,  ie to introduce
the possibility  of numerous applicants  filing a “clasp action” when  all of them
wish to litigate a  mat te r  of common concern.  l9J Such  actions  are somrtimes
foreseen in n a t i o n a l  courtn  for o n e  or mare of t h e  following  purpoeesl to permit
t h e  plaintiffs  to m e e t  jurisdictional  requirQmentQ  as to the minimum  amount  that
may be litigated  in ceitain courts where e a c h  individual  claim would fall below
that amount) to create a mechanism whereby plaintiffs who are complete  strangers to
rach other  can share the costs of law suits that would not be justified  by the
amount of any individual claim,  or ‘o avoid the litigation  of disputes  that  have a
Common element, particularly  a factual one, in a number  of different  court  :.
Practically  n o n e  of these  considerations  is applicable  in respect of t h e
international  administrative  t r i b u n a l s : there are no minimum  jurisdictiional
amountsl the cost of litigation  is usually minimal  for t h e  applicant  err if n o t ,
a r rangements  for’sharing it in respect  of a “test case” (see below) c a n  bc made
t h r o u g h  a staff representative organ or otherwise,  and there i s  n o  multiplicity  of
courts, hut only o n e  pcssibility  in respect of any given  respondent,

46. Furthermore,  it haB been understood tha t  once  a  particular legal i86Ue haB
heen dPfinitiVQly  settled  in respect of a particular respondent  hy the  appropriate
Tribunal (e.g. , by defining the  meaning  or deciding  the validity  of a particular
regulation,  rule o r  instruction), t h e n  t h e  respondent  will automatically  apply that
decision  in respect of all officials who can rely on the s a m e  legal principle,
without forcing  them to relitigate it. To do PO would be pointlQQQ,  for although
strict stare decisis  i n  t h e  common  law Pence  is not a principle  of international
administrative  law, each Tyihunal  can be expected  to diSp@P~ of clear-cut  legal
~PPUQS consietently  with it.6 own previous  jurisprudence. ConQQQuently,  when in the
Past legal  ~BPUQF have Si’iSen that are of  interest  to large numbers of officialQ,
arrangements have been :naAe for me or  a few of  them to filQ a test caQQ or a
limited  nUl’rh+r  of t e s t  CaQes to resolve  such isQuest  20/ repwndpntp  have-
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co-operated  with  these  arrangements, for it is n o t  i n  their interest  to multiply  or
complicate  litigation  unnecessarily, for example  by requiring all potential
eppl icsnts to intervent- formally  in a test case.

47. I n  respect  of test casesr however,there is perhaps one aspect t h a t  might
benefit  from a m i n o r  amendment  of the provisions  governing  the tribunale.  When  a
test case is brought, the respondent  can undertake to apply the results to all
officials  whose legal situation  is the pame. However, even with the test will on
b o t h  sides, a case picked a8 a “test” may be decided  by the Tribunal  on a basis
peculiar to the situation  of t h e  applicant, which is not appl icable to any others
of to all others  who hoped to be covered by the principle of the judqQment.  Or,
e v e n  if t h e  test  case is decided on general  grounds,  aQ to certain other  potential
applicants  they themselves  or t h e  respondent  m a y  consider  t h a t  a different  outcome
would be justified. However, by the time that determination  can be made, the
time-limits  for filing an application  may have passed, and even though  the
respondent  might be willing to waive t h e s e  limits (or m a y  indeed  have undertaken  in
advance to do so) , the Tribunal  would not be bound to accept the case.
Consequently  1 t is proposed, i n  a n n e x  I B, that article 24 of the UNAT ruleQ be
expanded  to require the  Tribunal  to accept  such a  waiver by the  respondent  in the
narrowly defined  circumstances  h e r e  discussed. Such  a provision  would preclude  the
necessity  of a protective filing of a n  application merely  to insure  applicants
against missing  a compulsory  time-limit  while a teet case is proceeding.

E. Remed  i es

1. Remand  for correction  of procedure

48. Article  9, paragraph  2, of the UNAT statute explicitly  enables  the Tribunal  tr\
remand a case, with  the agreement  of the Secretary-General,  for the correction  Of
Qarl ier procedures  (e.g., in  JDC or JAB)) the Tribunal may even  award the applicant
up to three  months’ net base salary as compensation  for the delay. TLOAT  has n o
simj lar provision, but it c a n  achieve  practically  t h e same  result (except the award
of compensation  for delay) by quashing the defective  decision  and thus leaving  it
for the defendant  administration  to take a n y  remedial action it desires, including
a ccrrrection  of previous  procedures. Thus,  even though  there is a n  apparent
dlecrepancy  between  t h e  statutes of the two tribunals  in respect of t h e  posFjbJlity
of a remand, no significant  practical difference  appears  to have arisen)
nevertheless, IL0 proposes to amend  the TIOAT statute to align it with the UNAT
provision  cited.

49. A t  present,  article 9, paragraph 2, of the UNAT statute  limitr the  monetary
compensation  that the Tribunal  m a y  grant for a delay to “three months’ net base
salary”. This limit  does  not s e e m  related in any way to the nature and amount of
damage that a n  applicant might  have suffered because  of a procedural  delay, and
Consequently  in annex T A , it is proposed  that this lirritation  be deleted1  ILO do+<:
n o t  propose  to include  s u c h  a  limitation  in its new provision. Should it, howevf>r,
be decided  to retain s o m e  limitation in the UNAT  statute (whether  as currently
stated or in a different  amount), then the expression  of the limit  should  he
altered along the lines discussed  in paragraph 63 below.

/ . . .
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2. Specific performsnce

50. One of the most controversial  differences between the two tribunals  relates  to
t h e i r  respective  powers  to order specific  performance. Both tribunals  are obliged,
if t h e y  find a complaint  well  founded, to order t h e  reeciseion  of t h e  impugned
decision  or the  performance of the obligation  re l ied  upon (ILOAT  Etatut@,
art. VIII! UNAT  statute,  art. 9, para. 1). However  , the two statutes contain
eubetantially  different  provisions  for t h e  contingency  t h a t  rescission  or
performance  might not be considered  feasible  or desirable8

(a) In r e s p e c t  of ILQAT,  it is the Tribunal  itself t h a t  decides  w h e t h e r
rescission or performance “is n o t  possible or desirable”,  in which cases it awards:
the applicant monetary  compeneatjon  (not subject  to any specific  limit, see
Psrse. 57-63  below)1 however, i n  respect  of t h e  most sensitive  s i t u a t i o n ,  t h e
reinstatement  of a staff member, ILOAT has, in practice,  only v e r y  rarely and in
respect  of lower-level  officials, required  such performance  without  giving  the
respondent orqanization  the choice  of paying compensation)

(b) Jn rb*spect  of UNAT, the Tribur,nl  m u s t  automatically fix, aft pbrt  of it@
original  judqement ,  an amount of compepsatfoF  to bc paid to the applicant (fiubject
to a conditional  I imi tl see paras. S7-63), leaving  it to the Secretary-General  to
decjde, whether “in the interest of the United Natlone” he prefer-c!  to comply with
the order for reeciesid~ or performance ,  or to pay the ampunt  idjcated t-y the
Tribunalr  in practice  and especially in caeee involvirq  separation from Pervice, he
almost  always choo8QP  to pay t h e  compensatiofl  rather  t h a n  to grant refnptstemePt.

51. While in end effect there is thus no great differenre  between the prectices
relating to t h e  two tribunals, t h e  peychological  fmpact  is markedly  different. In
particulsr, the UNAT  provisions  are widely mi8UndQrPt@Od  or misinterpreted  (both
within  the staff and by outside  ohaerverf) , so that either t h e  Secretary-General  la
accused  of diereqardinq Tribunal  judqements  or UNAT is charactt$rized  ap merely
h a v i n g  the power to advise t h e  Secretary-General  (i.e., that it IFI no more than a
super JAB) and is thus n o t  a truly judicial  o r g a n . One of the most pressing  staff
demands is therefore  t h a t  UNAT  be granted  t h e  s a m e  powers as ILGAT with respect  to
specific  performance.

52. The  main  argument  for compliance  with  this strong  desire  of the staff is that
the practical  effect of doing so would, if UNAT follows  the XIDAT example,  be
minimal 2 the very infrequent  obligation  to reinstate a lower-level  official e v e n
though the Secretary-General  would prefer him separated  and paid off. But al though
the Secretariat  is now considerably  larger than it was when UNAT was established
and t h u s  accommodating  a n  official imposed  by the Tribunal  o n  t h e  Secretary-General
would be correspondingly  easier, the highly  political  n a t u r e  of many of the
Secretariat’s activities still m a k e s  it undesirable  to transfer  this type of
diecretion from the Secretsry-General  to the Tribunal , QXcept pcrhapn in CaPQF

other t h a n  those involvinq  reinstatement  or assignments.

53. After deliberating  extensively on this issue, the World Rank,  in establishing
its new Tribunal  BP recently  as 1980, opted for a UNAT-I jke solution,  with t h e  wle
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difference that the limit of alternative compensation t.hat  WBAT may fix without a
special explanation is three years’ compensation rather than the two for UNAT (WBAT
s ta tu te ,  a r t .  X I I ,  para. 1).

54. It  should,  incidental ly , bo noted that considerable amelioration can he
achieved, even within the framework of the UNAT  provision, if the Tribunal would
fix alternativf?  c o m p e n s a t i o n  m o r e  nearly commensurate t o  the d a m a g e  a c t u a l l y
suffered by a staff member it considers to have been unjustly terminated. On the
one hand, such compensation would moke it more of a matter of indifference to the
applicant which corrective alternative is chosent on the other, specific
performance might more seriously be considered if the cost of not doing so would be
substantial. While part of the reascn for the meagre alternative compensation
usualiy fixed by the Tribunal undoubtedly lies in the crnditional  limit discussed
in paldgraphs  57-63 below, another part would seem to lie in the perhaps inadequate
pet-c,eptic  by the UNAT judges of the true measure of the damage suffered by an
o f f i c i a l  terminat.ed, after many years of specialized  work, from an international
post.

55. I t  is therefore proposed in annex I A that the relevant provisions of [JNAT

statute  art ic le  9 ,  paragraph 1,  ( to  be  spl i t ,  for  techrlical reasons,  into  two
paragraphs: 1 and 1A) be maintained su: s tantially u!,rchanged,  except that the
alternative to specific performance be retained OI:I~ for those instances in which
the app’icant  is to be reinstated or his separaticn is to be rescinded, or he is to
be given a particular assignment. In other instances, for example if the Tribunal
should require an allowance to be paid, a promotion to be implemented, or
participation in the Pension Fund to be provided for in a contract of employ,nent,
these measures would have to be taken as ordered by the Tribunal, unless ttll,  latter
itself decides to substitute monetary compensation.

56. In connection with this proposal it should be noted that the IL0 Working Party
(see pdra. 9 above) remarked that: “In this connection, the Statute of the UNAT
was being brought partially into line with ILOAT procedures” and expressed the view
that: “the Governinq Body might, in its report on this item, note with regret that
the proposed rJi’JAT amendments went only some of the way towards harmonisation with
the ItOAT  procedures which the Working Party found to be balanced and consistent
with legal  principles” .  21/-

3. Limit on the amount of al ternatfve compensationI_--

57. Monetary compensation is provided for in the stat,utes of both tribllnal:;  only
as an alternative to specific performance, although, as pointed out above, t.he
conditions under which such alternative becomes operative are different in respect
of the two tribunals, and the UNAT’ statute (which was e s p e c i a l l y  amenrterl  i n  195:
for this purpose) provides, unlike the ILOAT statute, a conditional limit on r.he
amount of monet.ary  compensation that may be granted. Speci f i c a l i y ,  i t  requiyes
that the al te’ .lat ive compensation “shal l  not  exceed the equivalerrt  o f  two ‘,ears’
net base salary” though UNAT may “in exceptional cases, when it considers it
justif ied, order the payment of a hirlher indemnity” in which case “a statemt?nt  nf
the reason for the Tribunal’s decision” must accompany the order,
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70. It Phould  firet of all he noted that the above provision, tbouqh expressed in
gtncral terms as  i f  applicable to all  judgements, iF real ly  only applicahlr  to
thope in which a controverted  separation Js at  iFRue. Tn oti,er eituatione  t h e
limit is either inapplicable or irrelevant. For example, if the judgement should
require a disputed  allowance  to be granted, then the Tribunal normally does not
e v e n  contemplate  the possibility  of a decision by the Secretary-General  n o t  t o
comply,  and therefore doee not set an alternative  compensation, while the monetary
value of such a judgemQnt mayl over the years , act-ually  amount to far more than the
statutory l imit . In other  instances, such c _ indemnity granted  in respect of a
service-incurred  i n j u r y  or as damages for a tort, it would he mathematically  easy
to camp?  .e such a lump  sum wl th the stated limit,  tut to do so would take that
limit entirely  outside ~1 its 5tatutory  context,

59. Secondly, it should  kle noted t h a t  t h e  limit  can b e  interpreted either
substantively or merely  procedurally. In the former sense, it wo!rld  mean a
directive from the General Assembly that I, matter how much compensation an
applicant  would deserve if the Secretary-General  should  decide  n o t  to perform the
Trinunal’s  judgement  fipecifically,  he i s  to receive no more than two years’ base
Ralary  in compensation unless  there was some “exceptional*’ factor (i.e., not merely
the fact t h a t  t h a t  a m o u n t  would be inadequate  hut alFo come other  unusual
element, e.g., some clearly reprehensible  behaviour on the part of the
organizat  ion). However, considered  just as a procedural  limitatior,  it would
merely mean that, alttheuqh the Tribunal  is cruthorized  to grant whatever
cnmpencrat  ion it concliders  proper, it must explain  itpelf whenever that amount
QxceedrO  two years’  base salary, Both the Tribunal  ard the Ftaff ob\AervQrs  whc
criticize  it@ s t a t u t e  a p p e a r  to adhere to t h e  farmer  interpretation. Since the
limitation wan impeed I n  1 9 5 3 , UNAT has only once made  uw of its power to qrant
5nd  justify a higher  compensat ion  and generally  +tr awardf have  stayed well  h~low
the statutory I imit,

60. Thirdly,  as pointed  out in paragraph 54 above , onQ ref3ult  of fixing low
c o m p e n s a t i o n  is to deprive  the rQRpondQnt  of a realifitic  basis f o r  a decision  o n
whether to perform specifically  or to compensate, J.Q., if the alternative
compensat ion  ie too low, he will almost  always fino  it “ in  the  intQreFt  of the
United  NationF” to pay rather t h a n  to perform.

61. Four thly , it might he noted that the ret-ently  adopted  WBAT  statute basically
follows i n  this respect  t h e  pattern of the LJNAT provision,  but states the limit  at
“ t h r e e  years’ n e t  pay” (WAT statute,  art. XII, para. 1).

61. On the basis of the above considerations, two  a l te rna t ive  :3ursQF  of actior
would appear to commend  themselves:

(a) To delete  the limit appearing  in UNAT  ,ctatute article  9, paragraph 1
ent i re ly , which  would bring  the  closest a l ignment  to the ILOAT  <statute  and would
respond  to the argument , pressed  w i t h  particular  vigour by FICSA,  t h a t  if t h e
Tribunal considers  t h a t  a particular l e v e l  of compensaticn  is objectively
warranted, any diminution  thereof to m e e t  a Ftatutory  limit would  nQcQsFarily
conntftute  an  injuRticer
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(h) To raise the limit, at least to the level set in I', :Y%T statute (three
vears'  oav), it beinq understood that the limit is not intent,  ' to constrain the
power of UNAT to award appropriate alternative compensation, but merelv to furnish
the Secretarv-General and the General Assembly with a reasonable explanation of
Darticularly  larse awards. On balance, the latter arqument, which is not expected
to diminish the substantive riqhts of anv applicant, seems more persuasive and an
appropriate amendment to the end of the first sentence of new paraqraph 1 A of
article 9 of the UNAT statute is therefore proposed in annex I A. In addition, the
word "normallv"  has been added to that sentence and the words "in exceptional
cases" are proposed to be deleted from the next sentence.

63. It should also be noted that, from a purely technical point of view, a limit
based on vears of "net base salary" is outdated. A net base fiqure neither takes
into account the post adjustment pavable at the duty station at which the applicant
was stationed, nor even the WAPA adjustment that reflects the extent to which base
salarv levels have on a world-wide basis fallen behind the actual levels of United
Nations compensation, as a result of inflation and currency adjustments. For this
reason the General Assembly, on the recommendation of ICSC, has in recent years
provided that all correspondinq  amounts fixed in the Staff Requlations he
expressed, for Professional and hiqher and for Field Service cateqories of staff,
in terms of periods "of qross salary, adjusted bv movements of the weiqhted averaqe
of post adjustments, less staff assessment", and for General Service and related
cateqories in terms of periods "of pensionable remuneration less staff assessment"
(e.q., Staff Requlations, annex III). Incidentallv, the limit as currentlv
expressed also makes it difficult for the Tribunal to take into account the fact
that in certain instances some States mav tax the alternative compensation UNAT
pavs while most States do not do so. Consequentlv, it is proposed in annex I A
that a further amendment to the end of the first sentence of new paraqraph 1A of
article 9 of the UNAT statute be introduced, toqether with a new paraqraph 4 of
article 9, which is desiqned to define all monetarv limits in the UNAT statute in
such a wav that any relevant chanqes  made from time to time bv the General hssemblv
in the Staff Requlations would automatically applv in respect of the statute.

4. Award of costs

64. The statute of neither Tribunal provides for the payment of costs.
Nevertheless both tribunals, followinq the example of the Leaque Tribunal (LNAT),
have decided that thev mav award costs to successful applicants 22/ and have
consistentlv  done so. However, these awards have qenerallv beenverv  modest and,
especiallv in the case of UNAT, have not kept pace with the increase of leqal fees
in New York, Geneva or elsewhere in Europe.

65. In awardinq costs, both tribunals, and especiallv UNAT, implicitly or
explicitlv  (under quidelines adopted bv UNAT in 1950 (A/CN.5/R.2)),  take into
account whether the applicant actually needed to incur leqal costs, i.e., to enqaqe
outside counsel, in view of the qeneral availabilitv of free and usually competent
(often more so than outside) leqal assistance from inside the Orqanization or
sometimes from another orqanization. A more liberal interpretation of this
criterion miqht encouraqe  qreater resort to outside counsel, which, because of

/ . . .
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their general ignorance  of international  sdminietrative  procedurea,  would n o t
necessarily  benefit  applicants  and would crometimcr be detrimental  to the Qffectjve
functioning  of the tribunelm.

66. It  would therefore be desirable  to find a formula  under  which  the triburalQ
would rtill  require jurtification  for a Ptaff member to engage outside counsel) but
if acceptable justification  ir given, the co~te awarded should be commensurate  with
rcsronrble legal fees,  naturally taking into account the difficulty  and importance
of  the  particular caner and be limited to t h o s e  instance8  i n  which the applicant
prevailed  or at least raised a n  iFsue o f  exceptional  importance.

67. In light of the above, it ie propontd in annex I A that a new paragraph  2A be
added to article 9 of t h e  UNAT rtatute, by which the Tribunal  would formally  be
authorieed  to  award  coetr) a  s imi lar  propoaal  io being  made in  rerpect  of ILOAT.
No closer or m o r e  precise directives  f o r  t h e  Tribunal  would appear neceeearyl
though a  related amendment  (addition  of a n e w  Bubpara. (2) (k) to art. 6 )  would
require the Tribunal  to adopt a rule on this subject,  which would presumably  be
based on the 1950 UNAT guidelines.

F. Poet-judgament proceeding8  by the  tribunala

, 1. Revision

68. Article 12 of the UNAT  rtatutc provides  for the revision cf judgcmente on the
bssis o f  newly  di scovered  decisive  fact@, provided  application  thcrefor iQ made
within 30 days of ite discovery and within one year of the date of the judgement.
The  ILOAF  instruments contain no puch provision,  and that Tribunal  has no
definitivQ jJriEprUdQnCQ  on this point) hOWQVer, it if propcrfed  thst a similar
provision  be added to the ILOAT atstute.

69. The  30-day  and the one-year limit6 in the UNAT statute may he coneidrred
unreaeonably phor t , although   would eeem that borne  limits are deeirable,  i f  only
to cut off mischievoue  applicationa  made years later. (HoWQVQr,  art. XIII, para. 1
of t h e  etatute of VBAT  merely  provides  for a eix-month  I imit after discovery  of t h e
feet,  with no absolute limit.) It is consequently  proposed  in annex I  A  that  in
the eecond sentence of article  12 (which is to become part of new pars. I of that
a r t i c l e ) , the 30-day 1 imlt be extended  to three months, and the one-year limit to
three  years. Some  other  minor amendments  have also been included,  corresponding  to
the  formula t ion  bQing propoeed for the TLOAT  Qtatute  or to ach ieve  greater
coneistency  with o t h e r  provisions  of article  12.

2. Completion

70. The statute of neither  Tribunal  provides  a n y  remedy  if a judgement dcee n o t
Aiepoee  of all t h e  claims  made i n  a n  application. S i n c e  complaints  to that effect
arQ made  from time to time, it is propoeed that an appropriate provision  he

Introduced into the etatutelr  of both tribunals. I n  reepect  of UNAT,  this iS
PrOpoeed in a n n e x  T A  i n  t h e  form cf a new paragraph 3 of IrticlQ 12 of the
rtatutc)  4 corresponding  addi’.ian  is b e i n g  proposed  I n  resject of II,OAT.
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3. Interpretation

71. The statute of neither Trihunal provides for the clarification Or
interpretation of judqements. Nevertheless, both tr ihunals have sometimes aqread
to interpret prior iudqements.

72. It would, however, seem desirable  to introduce into the statutes of hoth
tribunals an expl ic it  authorization  for  the interpretat ion of  iudqements .  In
respect of UNAT this is proposed in annex I A in the form of a new paraqraph 4 of
art ic le  12  of  the  statute1  a correspondinq  addit ion is  heinq proposed in  respect  of
I LOAT. Since Tribunal judqements are normally implemented immediately, auestions
of interpretation almost alwavs arise soon after thev are rendered1 consequently,
the suqqestion  of UNAT that requests for interpretation he made within one year nas
heen incorporated.

G . Review of Tribunal judqements

1. Method of review

73. The present limited method of review, or in a sense appeals  of ,  Tribunal
judqements is one of thP most complex and controversial ospactg  of the functioninq
of these bodies. At lea.crt a capsule historv is essential for understandinq  and
descrihinq the present  si tuat ion and the  implicat ion of  possible  improvementsr

(a) LNAT had no provision for review or appeal. However , a t  i t s  bat
SBSR ion, the Leaque Assemhlv refused to complv with a defies of judqemants of the
Trihunal on the qround that the latter had exceeded its jurisdiction in examininq
Aociaior~~ o f  t h e  Assembly i t s e l f ;  i n  t h e  absence o f  a n y  mclthod  o f  judiciallv
reviewinq  these  judqpmel,ts or  of  chal lenqinq decir,ions of  the Assemhlv,  the
latter ’s  refusal  prevai led.

(h) ILOAT, brhich succeeded LNAT, was conseauently  oRtahlished  with A

provision (art . XII) parmittinq the IL0 Cnverninq Dodv to challenqe a decision of
ILOAT confirminq  its jurisdiction or a judqement that the Governinq Body considered
vitiated hv a fundamental, procedural fault, hv reaueskinq  an advisorv opinion from
the International Court of Justice, which would be considered as hindinq. When the
ILOAT statute was amended to permit the extension of its iurisdiction trl other
orqanizations, their executive boards were allowed to request reviews hv the Court
of  Tribunal iudqements  on a  similar hasis ( thouqh actlla11v  thpv can only riq SO i f
thev have been author izod hv the General Asaemhlv to address questions  to the
Court, which  is  onlv possible for  specialized  and similar aqrncisn). On this

an I LOA’J’  j \rrIqemr!n  t.
itic:, r~,1sons.  z/

hasis, the IJNESCO Board secured a review of (hut no chanqe in)
i n  Favour nf s e v e r a l  staEf memhkrr; separated for  all.t?qr+-llv  pnl

(c) UNAT, thouqh established after ILOAT, oriqinally had no provision
,  a f t e r  the

1955 ( in relation to
correapondinq  t o  a r t i c l e  X I I  nf t h e  l a t t e r ’ s  s t a t u t e . However
International Court of Justice advised thrr General Assemhlv in
a  ser i e s  o f  cases  involvinq  separat i ons  f o r  a l l eged ly  po l i t i ca l  reasons) that ,  in
the absence of such a provision, there was no  possilrle qround Ear rclfusinq to  ahicde
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hv a UNAT judqemant  and no method of  nppealinq or  reviewinq  it, a/ the  AsSemhlV
added article  11 to the UNAT statute, baaed on the ILOAT pracsdentl  in addition,
primarilv in  order  to  make the  procedure  more fair  to  appl icants ,  i t  in t roduced two
innovatinnar applicants also were permitted to initiate thr?  review procedure
(alonq with States and the executive head, whn in effect are the onlv entities ahle
to do RO under an ILOAT-like procedure since onlv thev have automatic access to the
executive hoards  of  nrqaniaatione), and the qrounda for review were expanded to
include two add it ional ones r an al leqed fai lure of the  Tribunal  to  exercise  its
jurisdict ion and al leqed errors  of  law rs!atinq  to  the Charter .  Final lv ,  for  want
of a United Nations nrqan correepondinq  to the “executive hoards” of the
aoecialized  aqancies, t h e  Aeaemhlv aBRiqner1  t h e  c o m p e t e n c e  t o  reauest adviaorv
opinions in relation to a UNAT judqement to a speciallv  created Committee on
Applicatiom  for Review of Administrative Tribunal Judqements. Proceedinqn  hefore
the Committee have been initiated 44 times in about three decades, thouqh latelv an
increaainq trend haR been noticed! one review was requested bv a State and the
others by appl icante. The CommittPa  addressed  questions to the Court in connection
with three UNAT  judqemantsl The Fasla 25/ and Yakimetz &6-/ cama
( judqementf!  NOR. 158 and 333) DroG hv the respective applicantfi  and the
Mortished  27/ c a s e  (iudqement  N o . 273)  ~ropow?~~  hv a  Memher  State . In  a l l  three
instance8 G which advisorv  opinions have so far heen rendered, these in effect
upheld  the  judqementa. Althnuqh other orqanizationa  that submit t,> UNAT are not
automatically excluded  from t h i s  rev’ w  procdure, those  that  have  submitted  (ICAO
and IMO) have (hv means of the article 14 special aqresments) contracted out of the
review option, a~ h a v e  a l l  t h o s e  orqnnizationR  t h a t  h a v e  aqreed t o  ellow t h e i r
staf f  mamhers to  Ruhmit  to  UNAT appeals  aqninst a UNJSPB deciflion under art ic le  48
of  thr, Pension Fund Hequlat ions (see  paras.  90-92 helnw).

74. T h e  arranqemonts  dcscriherl  ahove raiee a number  of d i s t i n c t ,  vpt interrelated
iSRUC?S. Under the headinqn helow an attempt is made to deal,
siaparatelv with each of these, h\lt i t .  sholrld he rt?al  ixed that
can only he ohtainad hv cnnniderinq all of them toqether.

a~ f a r  as nossihle,
a complete Dicture

( a )  W h o  m a y  inir.iate  the reviow prncpss

75. Under  article  1 1 ,  Darabraph 1 ,  o f  t h e  UNAT  s t a t u t e ,  i t  in c l e a r  w h o  m d v
init iate  the  review procedurr?  hefrrrc the Committr?e  on Applications for  Review of
Administrative Tribunal Judqements; anv Member  State1  the Secretarv-General  ; and
t h e  a p p l i c a n t  i n  the, Tribunal proceetlinq  (or h i s  leqal s u c c e s s o r ) . In artic le  XII
of the ILOAT St.atute  t h i s  mat.t,er  is not spfv;i  f  iad a t  al I ; however, evidentlv  o n l v
e n t i t i e s  t - h a t  have t h e  riqht t n  suhmtt.  f o r m a l  propnsals  t o  t h e  ILO Govarninq  RodV
(nr t.0 thp executive  hnar(q ‘It. anv nthqr nrqanizat  ion that. has submittpci to the
iurigrliction o f  TLOAT a n d  h;ls heen ailthnrized t o  t-fbcjllest  advisorv o p i n i o n s  f r o m  the
Tntc?rnational  C o u r t .  of Just.ice)  can dn sn: members  n f  t h e  Governins 13&v!  t h e
DirPctC)r-G~neralj  a n d  pnssil~lv,  t o  a limitr*d extpnt,  thp 11x3 S t a f f  Uninn.

76. I n  rf?spi=ct  OF UNAT, the nhjPctic>n  has  frecruentlv hewn raist=d  that  i t .  i s
anomalous and  p’ptllap6 even improper for a Memhcr State, which natur,ll  Iv was not ~7
“partv” t.n the Trihunfil DrncqPdinq, to t)p i n  a  position t-c, reaueat  a  rev iew  of the
result inq judq~rnen~ I I nd@d , the Intern,- t innal Court of ,TI1Rt ice it sP1 f rf?S~rVF1d
t.his allpstinn ir: t.hp b’asl,?  ca!;c ant1 (~,~t’Pf\lllv  r~viow~~1  it i n  t h e  Mnrtished cane, i n- - - -
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which it concluded,  a l b e i t  nomewhst reluctantly, that there WCJB  no ineuperable
legal  obstacle. With reference to t h e  policy ioeue,  it ehauld  b e  observed t h a t ,  in
the first place, t h e  respondent  party in a Tribunal  proceeding  (explicitly  in
ILCIAT,  implicitly  i n  UNAT)  13J io t h e  orqanizstion  rather  than its executive  head,
Secondly,  in respect of initiating  the review o f  a UNAT judgcment,  a Member  State
ip i n  effect placed  on a par w i t h  the Secretary-General  a n d  the applicant,  while  in
respect  of an ILOAT  judqement, a State member  of IL0 has a distinct  procedural
aJvantagc  over the bppl icant (and indeed, no applicant has ever succeeded  in
initiating  the r e v i e w  of an ILOAT  judqcment).  Finally,  it should be recalled (ece
Pubparaa.  73 (b) and (c) ahnve) that t h e  review procedures  for Tribunal  judqcmante
were not eetablishcd primarily  for t h e  purpose of givinq  applicantfl  or e v e n
executive  heads a n o t h e r  le-l+-l  of appeal, b u t  rather for t h e  purpose of enabling
States to challenge  judqem% te that they considered  for some rcaeon  a@ unacceptable
and to do EO before the principal  judicial  organ of t h e  United  Nations,  r a t h e r  t h a n
in a representative  b o d y  ( s u c h  a8 t h e  General Aeecmbly of the I(eague  of Nations or
t h e  United Nations) i n  which  t h e  decieions o f  a subsidiary organ such  a8 a Tribunal
might well be eet aside  on essentially  political  considerations.

77. Coneequently,  a n y  proposal  to eliminate  or seriously  limit  t h e  right of States
to initiate the review process would seem contrary to the purpose  for which this
procees wae originally  instituted  and, if nevertheless  accepted,  might  in t h e  long
run endanger the authori ty of the tribunals  themeelves. O n  the other  hand, it does
not appear to be eeeential  that the review procedure  that may be initiated  by
S t a t e s  b e  t h e  same  as t h a t  open to the applicant  and to t h e  executive  head, or that
it extend  to all  of these the same grounde for review,  these points will  be
explored below.

(b) What  body in to carry out t h e  r e v i e w

78. Under  both the UNAT  a n d  II,OAT statutes, it is the International Court  of
J u s t i c e  t h a t  ie to carry out the review of t h e  judgementR of the tribunals.
Although  i t  hae mometimee  b e e n  argued  that t h e  Korld Court in n o t  an appropriate
body, either i n  t e r m e  of ite d i g n i t y  or its experience, to deal with issues
involving  individual  Ftaff members, the choice  of t h e  principal judicial organ ie
explained  by the fact that the primary purpose  of t h e  r e v i e w  procedure  ie to deal
with chellengcP  by State@ aqainRt t h e  trikunale ap s u b s i d i a r y  organ@ of the
principal political  bodies  of their reepectiva  organizationP. The  relatively
frequent attempte hy appl icantr to reach the Court through the Commjttee on
Applications  for Review (in w h i c h  RO f a r  only two applicantfi  were Fuccegnful)  were
not foreseen  w h e n  the review procedure  waR established and are of rouree  altooether
unavailable  i n  respect of all ILCAT  judgemente  or even i n  respect  of UNAT
judgements concerning  applicants  from organizations  other  t h a n  t h e  United  NstinnR
or concerning Pension Fund cases.

79. It would thus appear useful  to consider  whether the International  Court  of
Justice is t h e  appropriate  body to carry out t h e  review  of tribunal  judqements  in
t h o s e  instances  i n  which  a review ie initiated  by an applicant  or by t h e  executive
head, or  whether  these  ehould  either  be precluded  ent i re ly  from initiating a review
tap iR, in fact, the situation  in  the common Fystem  of all except United Nationff
Rtaff members and the Secretary-General) or he directc*d  tn some other review
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organ. If such an organ 1~ to be contemplated  at all, it would seem that  it Qbould
be some  exietinq body, FO a8 to avoid  the neceepity  of creating additional  judicial
machinery) furthermore,  ite members  Rhould, if possible,  h a v e  extensive experience
in international  adminietrative  matters1 finally, ttc body should  clearly  b e  a
judicial organ, 80 a6 to preclude  a political  or ndmini~trativc  organ from
reviewing the decisione  of a judicial  one.

80. The  above-mentioned  requirements  suggest that any review body substituted in
part or in w h o l e  for t h e  International Court  of Justice  should consist largely o f
judges from existing administrative  tribunals. Various solutions  might b e
poP~it\lef a grand panel  of all t h e  judges o f  t h e  8amQ tribunal  of which a
three-member panel rendered the original  judgement)  some combination  of the senior
judges  af UNAT and ILOAT (which might  assiet in furthering the harmonization  of the
jurisprudence  o f  the two trihunale),  or judges  of other  administrative tribunals,
Buch  a8 that  of the World Pank.

Khat body ie to decide  whether a review  ehould  be carried o u t

81. If a n y  type cf review  IR to b e  carried out by the International Court of
JuPticc,  by means of its edvipory  competence, a n  appropriate  request  therefor must
b e  addre@eed to t h e  Court by an organ authorized  ta do ho, Under Article  96 of the
Charter of t h e  United Nationcr, euch  orqane are the General Assenblj  iteelf and, if
authorized  by the ARkembly, o t h e r  principal or subsidiary  organs <rf the United
Nstione  and the specialized  agencies. ThuE! n o n e  of the QntitieP autharized by the
UNAT s t a t u t e  t? institute  a  review process (pee pars. 75 above)  c a n  approach  tt?
CoqJrt  directly  (although  t h e  Aeeembly  could authorize  the Secretary-General  to do
80). I n d e e d ,  t h e  principal  reason  for creating the Committee on Appl.ications  for
RCV~CW,  a subsidiary  organ of t h e  General  A s s e m b l y ,  w a s  EO that it could  eerve ae
an authorised  reauestinq organ.

82. T h e  objection  has b e e n  raised that the Conimittee  on Applications  for Review 16
an eesentially  political  body, although  the Bame p o i n t  might be made in respect of
t h e  IL,0 Governing Body  and the executive  boarde  that are authorized  to request  the
review of ILOAT judgemente, and t h a t  it is improper to introduce  such a n  o r g a n
between two judicial  one8 ( t h e  tribunals and t h e  International  Court  of Justice).
This misperceives  t h e  function  o f  the requesting  body, whjch is n o t  really to
intervene in the judicial  process  but to make the policy  ciecieion,  on behalf  of the
reepondent  orqanization ,  aa to wt;ether an appeal should  be taken) in any event, the
final decision  is a l w a y s  a  judicial  one: either that of t h e  tribunal (if n o  appeal
in taken) , o r  tha t  of the  Karld Cour t  (if an appeal is decided  on). Furthermore,
if the primary purpoee of t h e  review  procedure  IF to be Ferved,  i.e., t h e  defence
of t h e  tribunals againet political  challengee  (eee para. 76 above), then the o r g a n
that decideR  w h e t h e r  a Member  StatelF challenge  ie to be transmitted  to t h e  C o u r t
muFt be c political  one .

83. The  Pame ConeiderationF  do not, however ,  apply  insofar 68 the  review pt@?c~d~r~

is to clerve the function  of permitting ordinary appeals  from Tribunal  judgements hY
the applicant  or by the executive  head. For thie purpose , a judicial  body would he
preferable. I rldeed , if the body that CarrieE out the rQViQW  in to be c@mpoPQd  of
Tribunal  judges:  (Fee para. 80 ehove) and thus does pot have to he elakrately
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establ ished or convened, it  is  not  actually  necessary to  take  a  decision that  such
a review be carried out: the review panel itself can subsume that decisicn  in its
considerat ion of  the “appeal”  i tsel f . Furthermore, since that Panel, regardless of
its composition, would he a subsidiary organ of the General Assembly, it could be
authorized hy the latter to address a request for an advisory opinion to the Court,
i f  the Panel  considers  tha t  i t  is  faced with a legal  question of  suff ic ient
importance and complexity that requires an answer from the principal international
judicial orqan.

(d) Grounds for a revi;!w-

84. Article XII of the ILOAT statute allows only two grounds on which a review of
a judqement might be sought from the International Court of Justice (see
subpara. 73 (b) above)  and UNAT  sta tu te  artic le  11,  paragraph 1,  al lows
two additional ones (see subpara. 73 (c)) . An examination of these grounds
suggests that if  the purpose of the review is merely to permit the referral of
part icularly  sensit ive  cases  to  the International  Court  of  Just ice  (see  para.  76
above ) , then the listed grounds may be too many, and that it might be sufficient to
restrict the qrounds of review to situations in which a Tribunal might have
exceeded its jurisdiction or those in which it might have made an error on a
question of law relating to a treaty (e.g., the United Nations Charter or the
constitutional instrument of some other international orqanizationt  a privileges
and immunities aqreement).

85. On the other hand, if the review process is to serve more general appellate
purposes and not be carried out by the International Court of Justice, then some
brotider,  b u t  s t i l l  no t  unres t r i c t ed , bases for requestincl  e review might he
specified, perhaps by adding some additional grounds, such as the basing of a
.judqement  on a ground  not argued by either party, as to which the Tribunal had thus
not heard any relevant arguments; or an unexplained departure frown  well-established
jurisprudence of either common system T: ibunal,  which qround  would, inter alia,
serve to further the harmonization of the jurisprudence of these tribunals.

(e) Possible approaches

86. The above ;Inalysis suggests that <I preferred solution might involve a
bifurcation of the review process bra establishing two separate procedures:

(a) One avai lahle to States, loading through the Committee on Applications
for Review of Administrative Tribunal Judqements to the International Court of
Justice , essentially as at present, with just  two di f ferences : the qrounds for
review would be restricted to only two and the Committee would have the possibility
of  requesting the  advice  of  the jo int  panel (see  subpara. (h) below), in particular
as to the Eormulation of the questions to he ;Iddressetl  to t’le Court;

(b) The other available to the applicant and the executive head, leadinq
direct ly  to  a  panel  to  be constituted jo int ly  with ILOAT ( thus  serving the
objective of harmonization), on severe1  grounds (essential ly  the  four avai lable
now, plus possibly the two others discussed in para. 85 above). The said joint
panel might summarily declinr!  tc, revi,?w  the judgementi  possibly  bc authorized to
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confirm or modify the judgement i f  it considere  that  it ie defective  within  the
m e a n i n g  of any o f  t h e  specific grounds on which It can be ch,sllengedr  or, in rare
instances, requeet an advisory  opinion  of the Court. I n  afly e v e n t ,  its proceedings
are to be expeditioue  and non-burdensome for the partieR, and for this purpose  are
to be governed  by special rules. The  formulation  of such a dual system is set  out
in a n n e x  I A ,  i n  revised  article  11 and proposed  new article 11 u.

87. Naturally,  numerous variants of the above proposal  are possible. It might be
decided  to eliminate entirely  the review available to States  ( r e v i s e d  a r t .  11)
and/or the appeal propoeed for applicants  and executive  head8 ( n e w  art. 11 bis) , or
t h e  exieting procedure  could  b e  abolished  entirely  a n d  States too could  be -
relegated to t h e  proposed  new article  ?l his procedure. As a variant of the
latter, either the  proposed  substant ive  review function  of the joint panel might  be
eliminated, leaving  the panel aa solely  a judicial  conduit  to the Court,  o r  the
latter  function  could b e  eliminated  leaving  the panel  a6 simply t h e  highest
appellate  body. Finally,  the Committee  o n  Applications  for Review  might  b e
requiied  to eecure  the  advice of the  jo in t  panel, rather than merely having the
option  of doing 8 0 .

8P. The conFiderations  relating  to whether and how to provide  for the review of
UNAT judgementF  applies  essentially  to the same extent  to judgemente  relating to
thQ United Nations iteplf and to those  re la t ing  to  o ther  organizatione
participating  in the ccmmon system. Consequently it ie euggeated in annex I A that
in the proposed  new final clauee of article 14, epecific  reference be made to
articles  II and II biF in order to make  it easier for organizatione submitting  t o
t h e  Tribunal to do FalFo i n  reepect of thoFe provisione. In addition,  it ie
proposed i n  a n n e x  I C, paragraph S, that the General  Aeeemhly  recommend that
organizationp  submitting  to UNAT  also provide  for thQ spplicahillty  of the review
provisions.

89. Beceuee  of t h e  difference  in the etructures  of the United  Natjone and IL0 ( i n
particular  the a b s e n c e  i n  t h e  former of an organ corrQsponding  to the Governing
Body) and the somewhat different hasee on which they can arrange to sddresf
requests for advisory  o p i n i o n s  to t h e  International  Court  of Justice (e.g., IL0
could  not eetahlieh  a body such as the Committee on Applications  Lor Review )f
Administrative Trihunal  Judgements) , no full conformity of the mechanisms wt)cIeby
judgemente  of t h e  two tribunals are referred to t h e  Court  c a n  be achieved,  Thus,
although IL0 proposes to establinh  a j o i n t  panel identical  to t h e  o n e  proposed  to
he established in the UNAT  s t a t u t e  ( e e e  a n n e x  I A ,  proposed  art. 11
its functions  would be somewhat dfffcrent,  i .e., merely to advise the Governing
Body as to questions to be addressed  to the International  Court  of Justice, Except
for the more automatic and binding  nature  of the relationship  between the Governing
Body and the j o i n t  panel, t h a t  relationship  would be rather similar  to the optional
one foreseen fo r  the  panel in  re la t ion  to the  Committee on Applications  for Review
(annex  I A,  arts. 11, pera. 2, propoPed addition  to first s e n t e n c e ,  and
art. 11 biF,  para. 4(a)). In order to confirm the legal  identity  of t h e  j o i n t
PanQlF P~oPQd to be Qstahlifihed under  the two statutee,  it iF FuggeFtFd  that thiF
bQ specified in Fuhparagraph  4(h) of propofed  n e w  article  11 biR i n  a n n e x  I A .

/ . . .
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2. Review of United Nations Joint  Staff  Pension Fund  cases-

90. In the light of article 48(c) of the Regulations of the United Nations boint
Staff Pension Fund, it would appear that the review procedure provided for in
article 11 of the UNAT statute is not applicable in respect of UNAT judgements
rendered in a proceeding challenging a decision of the Pension Board. Mor eove r ,
all the organizations  members of the Pension Fund that have concluded agreements
with the United Nations to record their acceptance of the Tribunal’s jurisdiction
in Pension Fund casQs (as required by art, 48(a) (i) of the Fund’s Regulations) have
specifically stated in those agreements that “The judgemente of the Tribunal Qhall
be final and without appeal” , a provision evidently designed to exclude the
article 11 procedure. Incidentally , the application of that procedure to a UNAT
judgemept  rendered on an appeal against a decision of the Pension Eoard would raise
complicated questions as to whether and to what extent the Beard would assume the
functions speci f ied for  the Secretary-General  in  art ic le  II, s ince i t  iQ i ts
decision (rather than that of the Secretary-General) that is the subject of the
judgement in question.

91. Although most appeals so far submitted against decisions of the Pension Board
have involved matters solely of concern to the individual applicant, it seems
likely  that in the future at least some appeals will involve questions concerning
large groups of present or future beneficiaries and will thus potentially affect
very large amounts of the Fund’s resources. Consequently, many of the reasons for
prcviding  at least a restricted opportunity for the review of Tribunal judgements
relating to a decision by an executive head , which are discussed in paragraphs 73
to 77 above, apply equally to those judgements that relate to decisions of the
Pension Board.

92. It is consequently proposed that:

(a) Paragraph (c) of article 48 of the PQnsion Fund Regulations be amended,
as indicated in paragraph 4 of the draft resolution set out in annex I C, so as to
make applicable the provisions referred to in subparagraph (b) below. AF required
by article 49(a) of the Pension Fund Regulations, the Board has been consulted
concernlnq  the proposed amendment and has agreed thereto1  28/

(t,)  The applicabi l i ty  of  the provisions for the ~QV~QW  of  UNAT jUdgQmQnts
(i.e., UNAT statute art. 11 and proposed art. 11 his), as well as of the varioufi
FFt-jUdgQmPnt  proceeding.c set out or proposed toT Fet nut in statute artic le  12,
should he expl ic it ly  FpQCifiQd jp the s:ecord  sentence cf paragraph 1 of the
proposed new article 2 tree of the UNAT statute, by whit3 the provisions relating
to IlNAT that now appearxely  in article 48 of the Pension Fund Regulations  wculd
a t  least  t,P incorporatQd by rPfQrPpC6-  irIt0 the UNkT FtatUtQ. The words
“mutatis  mlitandis” in that  Pentepce would signify that  in respect  o f  the  r e v i e w  of
iudqements  relating to PQnPion  Fund cases, the Board would have to be substituted,
at  least  to  ecme extent , for the Secretary-General t the extent of such subt=titution
would he spelled out in the rules of procedure of the Committee on Applications for
Review and in the joint panel rules called for by the IaQt  sentence of proposed new
a r t i c l e  11 his (3))

/ . . .
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(c) AP It is tentatively  proposed  i n  the bracketed  final clause of t h e
scntsnce referred to in (b) above, that orqanixationQ  mcmbQrs  o f  the Fund  (other
than the United Nation@) should  continue  to bc able to contract  out o f  the
provisions  if they desire to d a  sol paragraph 5 of annex I C should  thQn  c o n t a i n  n
Gcncral AasQmhly  recommendation  against  exrrcisinq this option.

7, Procedures o f  the Tnternational  Court  of Justice---

93. O n e  of the objections  against  the present  s y s t e m  of review  by advisory
opinions  of thQ Court  is thQ truncated  Court procedure  foreseen. Because no way
was s e e n  for individual  applicants to appear through  counsel  in oral proceedings  i n
the  Court, the  General  Assembly, in paragraph  2 of resolution  957 (X), by w h i c h  i t
adopted  article  1 1  of the UNAT Ptatute, recommended that neither States  n o r  t h e
Secretary-General  s e e k  to present  oral statements  in euch a Court  proceeding.  T h e
SQcrQtsry-General  and all interested States have eo far complied  with  this r e q u e s t ,
but unease has been expreesed that this does violence  to t h e  judicial  procedureo  ot
the Court,  29/ that in some cases a hearing  may be necessary for the proper
presentation  of a case and that the entire procedure  is thus at the m e r c y  o f  a n y
State that might insist on its right to make an oral statement  Under article 66,
paragraph 2, of t h e  Statute o f  t h e  Court  (which  would result  i n  the type o f
inequality  of arms fi~$-vie the applicant  that would almost  surely cauQQ the Court
to abort the proceeding).

94. However, thiQ entire  procedural  limitation  appears  to hc unneccseary. Under
article  11, paragraph  2 of t h e  UNAT etatute, the Secretary-Grncrsl  is obliged  to
transmft  to the Court t h e  views of the applicsnt  in the Tribunal  procccdjng  a$ to
which the Court’s opinion  wae rcauQQtQd. Tn  the “appeale” PCI far brnusht  to the
Court  under article 11 of the UNAT statute and the nne  brought under articlr  XT1 of
the TLOAT  statute, the BppliCant'R vieWF were prQPQntQd  t@ the CoUrt by having thQ
executive  head concerned  (rePpectively the Secretary-General  of the United  Nationr
and the Director-General  of UNESCO) forward directly,  without  any editing  o r
CQnS@rShjp,  all written  communications recejved  from the applicant or hi@ courrsQ1.
Precisely  in the same w a y , if oral proceedings  were held,  cou~eel selected  by t h e
applicant (and acceptable  to thQ Court)  cculd  b e  introduced  as t h e
Secretary-General’s  PpQc,ial  reprQQentative  to express t h e  applicant’s  views. k’i th
respect  to thie proposal  t h e  PrePident  of the Court  h a s  indicated  “that the Court,
which has stressed on neveral  occaFl@np the maintenance  of the principle  of
equality  among the parties, will  conlinue  to bear it in m i n d  in determining  its cjwn
procedure in e a c h  particular  case”.

95. Whether  or not article  11 of the UNAT  statute is maintained  unchanged,  or is
reetricted  to purely  State-initiated  proceedings  (aQ PrOpOBQd i n  pars. 86 (a)
above), or a new type of re fe rence  to the  Cour t  is introduced  (as proposed  in
para. 86 (b) above), the General Aseembly might consider  changing the
recommendation  in itQ reRolution  957 (X) in the sense indicated  at the* end of-
paragraph 94 above.  Thir recnmmerdat irr should  by fc)rmulatQd broadly enough RO a~
also to apply  to reviews sought trndQr  article  X11 of the II,OAT  Qtatutf-. A proposed
t e x t  tc, thi9 feffprt appear= 1~ ilrtnex  1  I ‘ ,  rfr‘~ft poranr;Ipt  ?.
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H. Co-operation between the tribunals

1. General proposals

96. The report of ACC to the General Assembly at its thirty-fourth session (see
para. 3 above) included the suggestion that some type of joint machinery might be
established to which either tribunal could resort for the resolution of points of
law related to the common system (see A/C.5/34/31,  para. 12). For this purpose, a
whole ranye  .>f possibilities should be considered:

(a) Mere informal contacts (perhap-c: through regular or ad hoc meetings of
Tribunal judges) to settle common problems and issues not related to any particular
c3se  f

(b) Joint administrative machinery, for example for the purpose of preparing
indices or repertories of judgements;

(c) Exchange  of informaticn about the respective jurisprudence of the
triburals,  whether or not related to a particular case;

(d) Formal requests for opinions addressed by one Tribunal to the other1

!el Joint consideration of related cases, i.e., either cases with the same
applicant against different organisations but involving the same cause of action
(e.g., against the employing organization and the Pension Fund), or a case
involving different parties but basically the same issues;

(f) Establishment of a joint body for the consideration of appeals and of
requests for advisory opinions, as suggested in paragraphs 80, 86 (b) and 29 above.

97. Possibilities (a), (b) and (c) above would generally require no structure and
nc formal recognition in either the statutes or the rules of the tribunals, but
might be specifically encouraged by the General Assembly , and this is suggested in
annex I C, draft paragraphs 8 and 9; however, one specific proposal, that for the
establishment of an assessor, which is discussed in paragraphs 98 and 99, might be
reflected in the statutes of the two tribunals (see annex I A, proposed new
art. 5 bis). Possibility (d) would probably require amendment of the statutes of
both tribunals, hoth to enable them to address requests to the other and to respond
to those received, while possibility (e) might be arranged through appropriate
provisions in the rules of the two tribunals but would probably also require
statutory amendments; however, it should not be anticipated that there would be
mavy  occasions tc use either of these devices. Finally, passibility (f) is
embodied in paragraph 3 of the proposed new article 11 bis set out in annex I A, as
well as in the tentatively proposed article 2 quatro.

2. Assessors

98. One device that might assist both the management of the increasingly heavy
work of either or both tribunals and the convergence of their jurisprudence would
be th,e appointment of one or more *assessors”. Such officials, whc function under

/ . . .
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various designations in a number of higher national courts as well as in
international ones, such as the Court of Justice of the European Communities,
assist the judges of the forums to which they are assigned by preparing impartial,
in-depth analyses of all or some of the cases submitted to these courts, thus
supplying these judges, to whom of course all power of decision is reserved, with a
complete study of the relevant legislation and jurisprudence, which is becoming
increasingly voluminous in all jurisdictions, including that of the United Nations
common system. In respect of the tribunals , one could envisage appointing either
separate assessors for one or both tribunals, depending on their respective needs,
or a single assessor or eventually a joint team of assessors for both tribunals.
Khether  working on a full-time or initially perhaps on a part-time basis, they
would supplement the studies that the members of the tribunals could make during
the limited time they have during their relatively brief sessions and, in
particular, would enable these members to keep in touch informally with the other
tribunal so as to further the harmonisation of their jurisprudence.

9 9 . Khile it is not intended to establish the institution of assessors
immediately, it is considered that the major amendment of the statutes of both of
the tribunals , an exercise that is undertaken only rarely, may be an opportune
occasion to introduce into both statutes parallel provisions that would make it
possible to appoint assessors when the time is ripe therefor. Under the proposed
new article 5 his in ?nnex I A (which would be supplemented by the related art. 6,
DZI-5=-*.A* 2 (a)), before t>at provision is implemented it would be necessary for the
tribunals concerned or for the two tribunals jointly to develop rules for the
selection, terms of appointment and functioning of the assessor, for the
appropriate financial arrangements to be made by the competent budgetary
authorities, and for the agreement of the tribunal or tribunals to be secured for a
particular appointment.

Notes

Y See, in particular, General Assembly resolutions 40/252,  part XV, and
40/258  A ,  para. 1, and decision 41/462, a s well as the report of the Joint
Inspection Unit on the “Administration of Justice in the United Nations” (A/41/640).

2/ Application for Review of Judqement No. 333 Gf the United Nations
Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1987, p. -,
respectively Declaration by Judge Laths, and paras. 25-26 of the Opinion and the
Separate Opinions of Judges Elias and Ago.

Y Which resulted in the advisory opinion of 20 July 1982 by the
International Court of Justice (Application for Review of Judgement No. 273 of the
United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1982,
p. 325).

y At the request of the Tribunal, the text of the UNAT comments is
reproduced in annex II hereto.
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Notes (cent inued)

u A/C.5/39/SR.33,  paras.  12-301  SR.42, para. 7t SR.46, para. 54, SR.39,
paras. 17-18; SR.52, para. 62-65; A/C.6/39/SR.64,  para. 77; SR.66, paras. 12-13.

. .
!v IL0 documents GB.228/PFA/ll/ll  and GB.229/PFA/12/8.

I/ IL0 document GB.231/PFA/17/5.

2/ IL0 document GB.234/PFA/11/17.

z/ IL0 document GB.234/11/31,  para. 74(a).

L; w This suggestion was in effect endorsed in para. 43 of the Joint
Inspection Unit report referred to in note 1 above.

u./ IL0 document GB.233/PFA/8/14.

:: 12/ International Iabour Conference, provisional record, seventy-second
';' session (Geneva, 1986), Nos. 18 and 25.
..y
:.y>i 13/- In UNAT, appeals (%.e., applications) are always filed, except in respect
;$ of UNJSPF cases against the executive head , and the title of the case and the
: judgement so indicates (e.g.,  X against the Secretary-General of the United
,ij Nations). In ILOAT, the appeal is against the employing organisation, though the
,i-.Ti.i: title of the judqement itself only indicates the name of the applicants (e.g.,
$ In re X). There appears to be no need to harmonise this procedural discrepancy,

although if it were desired to do so, it might be best if in both tribunals the
appeals were filed against the organization  and the title of the judgement would be

.: in the form: X v. Orqanization (which is the form already used in the table of
-I'..;g contents of booklets containing the judgements of each session of ILOAT).
.;i
*-x 14/

-‘:
UNAT  is available to all United Nations staff members, including those

; employed  by subsidiary organs such as UNDP, UNICEF, UNHCR, etc., with the exception
of UNRKA area staff (about 17,000) , whose Staff Regulations provide for the
i establishment of "a special panel of adjudicators*' to which staff members may apply
:::5 against administrative decisions and disciplinary measures (UNRKA Staff

..$ Regulation 11.2 Applicable to Area Staff Members), and with the exception of staff
4 members of the ICJ Registry whose Staff Regulations (Art. 11 and Annex VI, adopted

.; - on a provisional basis) provide for dispute s to be submitted first to one of the
: Judqes of the Court designated by it as Judge for Staff Appeals and, if need be, to
/ the Court itself.;

15/
: No. 4113);

See, e.g., Tn re Connolly-Battieti (NO. 7) v. FA0 (IL*OAT  Judgement
In re Garcia and Marques (Nom---T 2) v. PAHO (WHO) (IL,OAT Judgement No. 496;).

16/ UNAT  confirmed its inability to respond to a request from the
'.: Secretary-General for an advisory opinion when it declined to advise him as to
.; whether he could take a certain administrative measure (cancellation of the
: reimhursemert  of income tares or1 part $23 lump  PUNI  pzvmertc from tbp Pp,.rj <.,I" F'unn'j

/ . . .



A/42/328
Engl ieh
Paqe 37

Notefi (continueP)

t h a t  was later r e v i e w e d  in Poweil  v .  thelecrctary-General of the United  Netionti
(u”udgcment  No,. 237). #Fen fI,OAT  warn faced with a request from the TLO
Director-General, endorsed l-y the Governing Body and the Staff Union, its three
titular memhera  gave a n  opinion ip their pereonal  capacity on t h e  qucetion of
whether the Director-General could, without negotiations  with the Staff Union,
reduce the PalarieP  crf General Service Ptaff in Geneva  that bad been agreed to w!tb
the Union) t h a t  opinjon wae n o t  considered  at1 a c t  o f  the TrJhunaI,

l7/ UNAT  hap held,  however, that even if the appeals body concerned
unanlmeu@ly conRider@ a n  appeal  f r i v o l o u s  and the Tribunal  ie t h u s  preclude9  from
considering  it on ite merits, it may ftill consider  whether the joint hody’e
concluficrn  was vitiated  by come irregularity,  FCC Bartel  v. the Secretary-General
of TCAO (Judgement  No,. 2691,  confirmed  in Marrett  v. the Secretary-General  cf I C A O-
(Judgement No. 288) .

le/ Thie p reposal wa6 explicitly  endorsed  i n  paras. 82, 101 and 103
(Recommendation  4(b)) of t h e  JIU report  referred to in note 1 above,

19/ S u c h  multiple  actions are already  customary  in ILOAT, t h r a u g h  t h e
procedure of “intervention”)  seer among many other@, In re Nuee v. European Patent
Organisation (ILOAT Judgement  N o .  369), w i t h  3 1  intervenOf8, and In re Benard and
Coffin0  V* International Trade Orqanization/General  Aareemept o n  Tariffs ,and Trade
(TLOAT Judgement No. 380), with 134 intervenore.

2QJ See, e.g., the Powell,  Carlson and MaRiello  case8 (tJNAT  Judqements
Noe.  337-239) and the Morti@hed  cace (UNAT  Judgemcnt No.  273)  and, in particular,
the Melinier,  Aqgsrwal,-- Akrouf, Dovie, Gclffman  and Noamap  career  (UNAT Judgement
No. 370), in which the,  Tribunal  rejected  applications  tn intervene from f i x  further
Ftaff members, wince it WPerveA that t h e  Reppcrndent  h a d  undertaken  to apply a n y
decjpfon “ i n  rerpect  of all officj0le  WilO can rely on the s a m e  legal  principle”
(ibid,, para. TTI))  t h e  General A~eemhly  @uWequently  Fpecifically  epprcved  the
implementation csf tt,at ;ludqement  ae applied  to all offected cffici#lF  (pee
A/C,T/41/35  a n d  recolution  41/20Q, ecct. VTTT).

21/ TI,O d o c u m e n t  CB.?74/PFA/ll/17,  para, IO.

tJNAT  haF awarded CaPtP to urtFucceFFfu1  applicants(
Harpiqnies,  Judqement N o . lA2) when  it considered  that their application

raiPed a auestion of law or policy  of exceptional  imyxrrtance.

23/ Judgemento  o f  the Administrative  Tribunal  of t h e  TLO upon  Complaints  Made
aqafnRt  IJNESCOI Advifiory  Opjnion,  I.C.J. Reports  1956, p. 77.----- --

24/ Effect of Awards of Comsation Made b y  t h e  United Nation?---.- ---
Adminietrative  T r i b u n a l ,  Advisory Opinion,  I.C.J. Reports  1954, p. 47.--_1_--

25/ wlication  for Rev&w of Judgement  No, 158 of t h e  United  Nation5
Adminifitrative  Tribunal----.---._..-- --v--r -...AdvisoxOpinion,  I.C.J. Rrportfl  1973, p. 166.
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h-ken (cent inued)--

26/ Application  for  Review of  Judgcment  No.  333  of the  United  Nations
Advieory  Tribuncl,  Advirory  Opinion,  I.C.J. Report@  1987, p* .

27/ Applicati on f o r  Review of Judgcmcnt  No. 273 of t h e  Un’tcd Nations
Administrative  Tribunal,  A d v i e o r y  Opinion,  1.C.Z. Reports-!  p. 325.

28/ Ser Cff icial  Rocordsl  of the General Aseemblv,  Thirty-ninth  Session,
Su::Jplemcnt  No. 2 (A/39/9 and Corr.1) , pars. 121, and anrex IX.

29/ fipplicati on f o r  Review of Judaement No. 273, op. cit., Separate  Opinion
of Judge Mosler  , ecct. 1.2, third paragraph,  pp. 380-381.
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ANNEX  I

Proposed less1 instruments

A. statute of the United Nations  Administrative Tribunal

Proposed revisions and comparison to the ILQAT statute

UNAT  text ILOAT text

(ESTABLISBI4SBT; *

ARTICIE  I ART1CI.E  T
1

A Tribunal is established hy the present Statute to be known  as the
United Nations Administrative Tribunal.

There is established by the present Statute a Tribunal to he known
as the International Iahour Organisation Administrative Tribunal.

VXMPETENCE  )

ARTICLE 2 ARTICLE I I

1. The Tribunal  shall be competent t@ hear and pass judgement upon
applications alleging non-observance of contracts of employment of staff
members  of the Secretariat  of the United Nations of of the terms  of
appointment of such ftaff members. The words “contracts”  and “terms of
appointment” include all pertinent regulations and rules in force at the
time of alleged non-observance, including the staff pension regulations.

1. The Tribunal shell  be competent to hear complaints alleging
non-observance. in substance or in form, of the terms of appointment of
officials of the International Labour Office , and of such provisions of
the Staff Regulations as are applicable to the case.

2. The Tribunal  shall be competent to settle any dispute
concerning the compensation provided for in cases of invalidity, injury
or disease incurred by an official in the course of his employment and to
fix finally the amount of compensation, if any,  which is to be paid.

6. The  Tribunal  shall be open

(a) to the official, even if his employment has ceased, and to any
person t@ whom the official’s rights have devolved on his deathl

2.

(*I

(h)

The Tribunal shall be open:

To any staff member  of the Secretariat of the United Nations
even after his employment has ceased, and to any person who  has
succeeded to the staff member’s  rights on his death}

To any other  person who  can show  that he is entitled to right?
under any contract or terms  of appointment. including the
provisions of [staff1  lJ regulations and rules upon  which a
[the1 lJ staff member  could have relied. y

& 3J The Tribunal shall  also be competent  to hear and pass
iudgemwt  up0 If:

la) Applications  alleqing  non-observance of the terms  of
appointment of any person appointed by the General Assembly  tc
a remunerated post with the United Nations; i/

(h) to any other  p~rscn  wlv can shaw  that  he i s  entitled to so&  riqht
under the terra of appointment of a deceased official or under
provisions of the Staff Regulations on which the official rcold rely.

4. The  Tritunal  shall he competent to hear complaints allegino
non-observance of their contracts from persons employed by or performing
services for the International Labour Organisation where such contracts
so provide, as well as disputes arising out of contracts to which the
International Labour Organisation is a party and which provide for the
competence of the Tribunal  in any case of dispute with regard to their
execution.

t The bracketed titles here indicated do not appear in the text of either the UNAT or the ILOAT statute.
add such headings to these texts.

However, it may be considered useful to
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ARTICLE  2 (Cont.)

textII.OAT

ARTICLE II (Cont.)

4 bis. The Tribunal shall be competent to hear complaints alleqinq
no”-observance of their co”tracts of employment from persons  employed by
recognised entities created or managed by officials of the Organisatio”
in CJses to which national  courts  are precluded from exercisi”T
jurisdiction.

7. Any dispute as to the competence  of the Tribunal shall be
decjded  by it, subject to the provisio”s  of article XII.

lb) Applications alleging non-observance  of the ccntracts  of
employment of any other person employed by or performinq
services u”der contract with  the United Nations, if the terms
of his  employment  or contract  provide for competence of the
Tribunal! y

1~) Applications alleging non-obwrvance  of contracts  of employment
of Persons employed by any recognised entity created or managed
by officials of the United Nations, provided “ational courts
are precluded from exercisit‘lg jurisdictio”.  g

Paragraph 2 of this  article  shall apply,  mutatis mutandis.

3. In the event of a dispute as to whether tbe Tribunal  has
comp+tP”ce, the matter  shall be Fettled by a [the1 IJ Aecisio” of the
Tribunal.

14. The Triburral  shall not be compete”t,  however, to deal with sw
applications where,the cause of complaint arose prior to
1 Jarwary  1950.1 y

The Tribunal shall  also  be competent  to decide, at the request of
the Secretary-General, on the validity of any financial claim by the
United Nations against a person referred to in subparagraph  Z(a), ZA(al
or ZAlb) of article 2. VI

ARTICLB  2 TRES 1/

1. The Tribunal shall, in resect of applications alleginq
non-observance  of the Rewlations  of the United Natio”s  Joi”t Staff
Pension Fund arising  out of decisions of the U”ited Nations Joint Staff
Pension Board, have the jurisdiction specified in the Requlations  of the
Fund. 9/ Articles 11, 11 bis and 12 shall apply, mutatis mutandisl,
except to the extent that  the member  organisation of the Fund concerned
otherwise  sppcifieaJ. 9

ARTICLE II BIS

The Tribunal shall also be competent to decide, at the request  of
the IYirector-General,  on the validity of any financial claim by the
Orqanisation  against a” official or former official or a person referred
to in article II, paragraph 4 of the present  statute, even if his
employment has ceased.

ARTICLE II (Cont.)

3. The Tribu”al shall be competwt to hear any complaint of
non-observance  of the Staff Pensiow Regulations or of rules made in
virtue thereof in regard to a” official or the wife, husband or children
of a” official, or in regard to any class of officials to which the said
Regulatiow  or the said rulep  apply.*+

2. The Secretary-General shall co”clude  a special aqreemcnt  with
each member orcianization  of the Fu”d which has accepted the jurisdictio”
of the Wihunal  in Joint Staff PeneioP Fwd cases.  w

tt N.B.  This provision refers exclusively to tbe IL0 Staff
Pension Fund. take” over from the League of Nations upon the latter’s
dissolutio”,  which “o longer has any active participants.
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(ADVISORY OPINIONS)

[ARTICLE 2 QUATRO

IKnT text

ARTICLE 3

1. The Tribunal shall be composed of seven  members  who shall
normally be persons who hold or who have held high judicial office and
ubo should preferably have experience in international  administrative or
labour  questions  w, no two of whom may be nationals of the same State.
Only three shall sit in any particular case,  but a fourth may serve as an
alternate  who  may  only participate in decisions if another  of the members
is unable  to do so w.

2. The members shall be appointed by the General Assembly  for
three years,  and they may be w-appointed0  provided, however, that  of
the members  initially appointed, tbe terms  of two members  shall expire at
the end of one  year and the terms of two members  shall expire at the end
of two years) v. A member  appointed to replace a member  whose  term  of
office has not expired shall hold office for the remainder of his
predecessor’s term.

2A. The General  Assembly  shall appoint or re-appoint the members
from among  a list of candidates compiled by its President after
gpropriate  consultations  with Member  States,  with the executive heads of
the orsanizations  with which  special agreements  pursuant  to article  14 or
to paragraph 2 of article 2 bis have been concluded, and with  staff
representative  organs.  l5J

5131. aThe Tribunal  shall elect its Preefdent  and its two
Vice-Presidents from amonq  ‘ts members.

14. The  Secretary-General  shall provide the Tribunal  vith an
Exerutive  Perretary and such other  staff as may be considered
necessary.  I II/

ARTICIR  JII

1. The Tribunal shall consist of three judges and four deputy judges
who shall normally be persons who  hold or have held high judigialloffice
and should prefer‘ably have experience in international administrative or

rf different nationalities]. Mom  members  oflabour questions la11 l-e t
the Tribunal shall be of the SJP@ nationality.

4. IA meeting of] u the Tribunal shall be composed of three
members  designated by the President, of wbcm  one at least must be a judge.

2. ISubject to the previsions  set out at paragraph 3 be1ow.J  The
judges and deputy judges shall be appointed for a period of three  years
Iby the Conference of the International Labcur  3rganisationJ. They shall
be proposed  for appointment by the Director-General of the International
Labour Office  after such consultations as my be appropriate with the
Executive Heads of the organisations referred to in Article II,.
paraqraph  5, of the present Statute and with the staff representatives,
and appointed by the International Labour Conference on the
recommendation of the Governing Body of the International Labour Office..

RULES. ARTICLE 2

I. At jts annual  session  the Tribunal  shall elect ite President and
its vice-President for a period of one year. The elected President and
Vice-President shall take office immediately. They sba13  be eligible for
re-election.

2. In any event the retiring President and Vice-President shall
remain in office until their  successors  are elected.

3. The  elections phall  be made by a majority  vote.

“.“., ., .“.. .” . ,,
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ARTICLE 3 (Cont.)

z[S),  w A [No) member  of the Tribunal may only [can] be dismissed
[by the General Assembly  unless the other  members  are of the UnanimOUs
opinion) on the ground that he is unsuited for further  service, 8s
determined unanimously by the other members  and decided by the Feral
Assembly. l&/

4161. 9 In case of a resignation of a member  of the Tribllnal, the
rePianation  shall  be addressed to the President [of the Tribunal) I-/ for
transmission to the Secretary-General. Thi? last notification makes the
place  vacant.

ILOAT text

ARTICLE III (Cont.)

3. [The  terms of office of the judges and deputy judges who were  in
oEfice on 1 January 1940 are prolonged until 1 April 1947 and thereafter
until otherwise decided by the appropriate organ of the International
Labour Organisation. Any vacancy which occurs during the pwiod  in
cruesti@n  shall be filled by the said organ.1 A judge or deputy judge may
only be dismissed on the ground that  he is unsuited for further  service,
as determined unanimously by the other members of the Tribunal and
decided by the International labour  Conference.

(SESSIQNP)

ARTICLE 4

The Tribunal shall held  ordiwry  sessions at dates to be fired by
its rules,  subject  to there being cases on its list which, in the opinion
of the President, justify holding the session. Extraordinary sessions
may be convoked by the President when required by the ceses on the list.

ARTICLE JV

The Tribunal shall hold ordinary sessions at dates to be fixed by
the Rules of Court, subject  to there being cases on its list and to such
cases heing, in the opinion of the President , rf a character  to justify
holding the session. An extraordinary session may be convened at the
request of the Chairman of the Gcverning  Body of the International Labour
Office.

[ADMINISTRATIVE ARRANGEMENTS)

ARTICLE 5

0. The Secretary-General shall provide the Tribunal with an
Executive Secretary and such other  staff as may be considered
necessary. 17,’ The Executive Secretary and other staff shall be
appointed and the conditions of their appointment shall be settled
consultation between the Tribunal and the Secretary-General. The
Executive Secretary and his staff shall be responsible only to the
Tribunal in the exercise of their functions. w

I. The Secretary-General lof the United Nations1 I-/ shall make tbP
administrative arrawement s wcessary  for the functioning of the Tribunal.

2. Subject to special agreements ccncluded  pursuant to
article ‘2 tres or 14. z/ the expenses of the Tribunal &all  be borne by
the United Nations.

(Article III bis)-

2. The Tribunal shall have a Reqistrar and such staff as may be
necessary. The Registrar end his staff shall be appointed by the
Director-General of the International Labour Office in consultation with
the Tribunal. In the exercise of their functions, the Registrar and his
staff shall he responsible only to the Tribunal.

1. Tn consultation with the Tribunal, the Director-General of tfic
International Labour Office shall make  the administrative arrangements
nrcessary  for the functioning of the Tribwal.

ARTICLE IX

Il. The administrative arrangements necessary  for the operation of
the Trjbunal shall be made by the International Labour Office in
consultation with the Tribunal.1

[?11. Expenses  occasioned by sessions of the Tribunal shall t-e borne
by the Intrrnational I,abour Office.

(See also annex to the statute article IX, para.  2, below)
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ARTICLE 5 81s ARTICLE III BIS

1. With its agreement,  a permanent  Assessor may be appointed  to a s s i s t 3. With its agreement,  a permanent Aeses~or may be appOinted  to assist
theTribunal  and, if appropriate xrangements  can be made therefor, he the Tribunal and, if appropriate arrangements can be made therefor, he
may perform similer functions in relation to the Administrative Tribunal may perfOrm similar functions in relation to the Administrative Tribunal-
of the International Labour Orqanisation.  2lJ of the United Nations.

2. The  function of the Assessor @hall be to submit in writing to 4. The  function of the Assessor shall be to submit in writing to the
Tribunal an independent and objective  analysis of applications submitted Tribunal an independent and objective analysis of complaints bsfore it
to it taking into account speciallv  the case lath of the Tribunal as well taking into account especially the case law of the Tribunal as well as
as that  of the International Labour Organisation and, as appropriate, that of the Administrative  Tribunal of the United Nations anP, as
that of other international administrative tribunals. Submissions  of the appropriate,  that  of other  international  administrative tribunals.
Assessor shall be published together with the judgement to which they Submissions of the Assessor shall be published together with the
21/relate. judsement to which they relate.

e
3. The rules concerning the selection of the Assesscw, the terms of his 5. The rules concerning the selection of the Assessor, the terms of his
appointment and his participation  in proceedings shall be established appointment and his participation in the proceedings shall be rstahlished
after appropriate consultations. 2lJ in the Rules of Court  after appropriate consultations.

(RUTIS)

ARTICLE 6

1. Subject  to the provisions of the present Statute, the Tribwal
shall establish its rules.

2. The rules shall include provisions concerriing:

(a) Election of the President and Vice-Presidents8

(a’) Selection, terms of appointment and functioning of the
Assessor? 22J

(b) Composition of the Tribunal for its sessionst

(cl Presentation of applications and the procedure to be followed
in respect to themr

(d) Intervention by persons to whom  the Tribunal is open under
paragraph 2 of article 2. whose  riyhts may be affected hy the
judgement,

(f.1 Hearjng, for purposes of information, of individuals, staff
representative oroans and other entities [persons to whom the
Tribunal  is open under paragrepb  2 of article 21 w, even
though they are not parties to the case)

(f) Procedures relatino  to applications or disputes submitted  under
paragraph 2A of article 23 Z4J

I(g) Procedures relating to claims submitted under
article  2 his, EJI

(h) Procedures  relating to applications submitted under
articie  2 tree; i-g

ART3CL,E X

1. Subjert  to the provisicws of the present Statute, the Tribunal
shall draw up Rules of Court covering -

(a) the election  of the President end Vice-President8

(f) the selection of the Assessor,  the terms of his appointment
and his participation in proceedings.

the convening  and conduct of its sessionsr

the rule@ to be followed in presenting complaints and in the
subsequent procedure, including intervention in the proceedings
before the Tribunal by persons  whose rights as officials may be
affected by the judgmentr

Igenerally, all matters relating to the operation of the’
Tribunal which are not settled by the present Statute.]  the
conditions and modalities under which individuals , staff
repre.=entatives  or errtitjes  may be heard for purposes of
information even  thou& they are not parties to the casei and

the procedure tn he Followed wjtb regard  to complaints and
di@pute.c  submitted to the Tribunal hy virtue of !xraara~~~ 3
and 4 and 4 t-is of article II, as well as appljcationr:  submitted
under -II biet

i(i) Procedures relating to the giving of advisory opinions 9’,r.‘i;,~+
to article 2 quatro) 27Jl

2
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ARTICLE 6 (Cont.  1

IILAT  text

ARTICLE X Wont. 1

-,

(j) Frrpeditious  procedures relating  to applications under
_artic1+  12k 2flJ

(kl Award af costs pursuant to paragraph 2A of article 91 29J and
genera3 1y

(11 l(f)1 Other matters relating tk8 the functioning of the Tribunal.

(COMPIAINTSI

[sl generelly,  all matters relatiao  to the operation of the Tribunal
which  are not settled by the present  Statute  Iformerly  (e)l

7. The Tribunal  IMY amend the Rules of Court.

ARTICLE 7

1. An application submitted pursuant to paragraph 1 of
article 2 30~’  shall not be receivable unless  the applicant [person
concerned] l/ has prc ,iously submitted the dispute to the joint appeals
body providzd fc. ?n the Staff Regulations and-the istter  has
communicated its opinion to the Secretary-General, except where the
Secretary-General  and the applicant have agreed to submit the application
directly to the [Administrative1  lJ Tribunal.

2. Insofar as the recommendations made by the joint  body are iIn
the event of the joint body’s recommendations being] l/ favourable to the
applicant [application submitted to it, and in so far-as this is the
easel lJ,  an application [to the Trihunell  lJ shall  be receivable  if ths
Secretary-General has:

Ia) Rejected the recommendationsi

(h) Failed to take any action  within the thirty days following the
communication  of the cpinionr  or

(cl Failed to carry out the reconrmendations  within the thirty days
following the communication of the opinion.

3. Insofar as [I” the event that1  1/ the rxommendations  made by
the joint body and accepted by the Secretary-General  are unfavourable to
the applicant, [and in so far as this is the case,] lJ the application
shall be receivable, unless the joint body unanim@usly  considers that it
is clearly devoid of any chance of success Ifrivolousl  3J.

4. An application shall not be receivable unless it is filed
within ninety days reckoned from the respective dates and periods
referred to in paragraph 2 above, or within ninety days reckoned from the
date of the communication of the joint body’s opinion containing
recommendations unfavourable to the applicant. [ I f  the circumstance
rendering the application receivable by the Tribunal, pursuant to
paragraphs 2 and 3 above, is anterior to the date of announcement of the
first session  of the Tribunal , the time limit of ninety days shall begin
to run from that date.1 u Nevertheless. the said time limit on his
behalf shall bc extended to one year if t‘ne  heirs of a deceased staff

\ member  or the trustee of a staff member  who  is not in a position to
. manage  his own affairs, file the application in the name of the said
.  s t a f f  member.

1. A complaint shall not be receivable unless  the decision complained
of [impugned] is a final decision and the person concerned has exhausted
such other means of resisting it as are open to him under the applicable
Staff R@gulatio”s.

AFTICLE  VII

3. Where the Administration fails t@ take a Eeciaio” upon any clajm
of s” official within sixty days from the notification of the cleirr to
it , the person concerned may have  recourse  to the Tribunal end his
complaint shall be receivable in the same manner  as a complaint against a
final decision. The period of ninety days provided for by the last
preceding paragraph shall run from the expiration of the sixty day@
allowed for the taking of the decision by the Administration.

2. To be receivable, a complaint must also have been filed within
ninety days after the complainant was notified of the decision complained
of (iinpugnedl  or, in the case of a decision affecting a class OS
officials, after the decision was published. ~~ti(s@.limit shall be
extended to one year if the heirs of a deceased o
of an official who is not in a g
the complaint in the name c

fficial, or the trustee
kxition  to manage his own affairs, file

bf such a” official.
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ARTICLE 7 (Cont.) ARTICLE VII (Cont.)

[PA. An application pursuant to article 2 his shall be submitted to 5. An application pursuant to article II his shall  be submitted to
the Tribunal within one year after the claim to which it relates has the Tribunal within one year after the claim to which it relates has
arisen.  25/l arisen.

5. 1n any particular case the Tribunal may decide to suspend the
provisions regarding time limits.

6. Thr filing of an application shall  not have  the effect of 4. The filing of a complaint shall not involve suspension of the
suspending the execution of the decision contested. execution of the decision complained of [impugned].

7. Applications may be filed in any of the [five] official
languages of the General  Assesbly  [United National.  32J .

(ORAI. PROCEEDINGS)

ARPIC1.E  8

The nral proceedirrgs  of the Tribunal shall  be held in public unless
the Tribunal decides tbat exceptional circumerdfxes  require that they be
beld in private.

ARTICLE V

Ttv Tril-wal shall decide in each case whether tne oral proceedings
before it or any part of them shall be p**blic  or in camera.

(SUBSTANTIVE POKERS  OF THE TRIBDNAL)

ARTICLE 9 Article VIII

1. If the Tribunal finds that 3 [the] lJ application is well
founded, it shall order the rescinding of the decision contested or the
specific performance of the obligation invoked.

1. In cases falling under Article II, the Tribunal, if satisfied that
the complaint was well founded, shall order the rescinding of the
decision complained of [impugned] or the performance of the obligation
relied upon unless.  after considering the observations filed on the
matter  by the defendant organisation and the complainant, the Tribunal
holds that  [If]  such rescinding of a decision or execution of dn
obligation is not possible or advisable8  in which case the Tribunal shall
award the complainant compensation for the injury  caused to him.’

lA. 33JIAt the same time the Tribunal shall]  If an order made
pursuant to paragraph 1 of this  article in respect of an application
submitted pursuant  to paragraph  1 of article 2 rescinds the separation or
requires the reinstatrmcnt  or a particular assignment of the applicant,
the Tribunal shall at the same time 34J fix the amount of ComPensation  to
be paid to the applicant for the injury sustained should the
Secretary-General, withip tbicty days of the notification of the
judgement,  decide, in the interest of the United  Nations, that the
applicant shall be compensated without  further actfon being taken in his
clset provided that such compensation shall normally not exceed the
eoujvalevt of a [two] 35J years’ ret emolum6wts Ibase  salary)  u of
the appl icant. The Tribunal may, however, [in exceptional cases,] when
it corsidere it justified, order the payment of a higher  indemnitv.  A
statwent  rf the reasons for the Tribunal’s decision shall accompany each
such order.

2. Should the Tribunal find that the procedure preecrilvd in ti-e
Pertinent IStaff]  wgulations  and lot’ Staff]  rules 37J bae  not been
ot spryed, it may,  at the request  of the Srcretary-General  and prior to
the determination of the merits, order the case remanded for institution
or correctiw  of the required procedure. h’bere a case is remanded, the
Tribunal may  order the payrent  of compensation(.  not to exceed the

‘. FquivalePt  ~1 three months’ vet base salary.1 3PJ to the applicant for
nuch  10~3s  as msy  have been caused by the procedural delay.

7. Should the Tribunal  find that the procedure -rescribed  jn the Staff
Wqulations has not been obserwd,  it may, nt the request of the Director-
tieral and prior to the determination of the merits, order the case
mded for institution or correction of the required procedure. Where
5 case iI: remanded,  the Tribunal may order the payment of compensation to *m-P- - - -
the complainant  for such loss  as may have been caused by-the proredurjl $ ,: ‘1:- -
dQl=

m 1y
e;>
mT:

.-.



3. In all applicable cases, compensation shall he fired by the
.Tri?unal  and paid by the respondent [UnitFd  Naticws  or, as appropriate.
by the specialized agency participating under article 141 c/.

.

4. Kherevrr  in thiS article a compe~sati@n or Payment limit iS
sE:ed in terms of “net fmoluments” for a specified period, the amount &$
the limit shall be calculated on the basis of the applicant’5 Current
-7sumentd  or his final emoluments before separation. taking into account-.
M-ore emolumentS  that are spSciEied for determining the amount  of a
Termination Indemnity under the Staff Regulations, and shall be Su%jeCt
to the reimbursement  of any national income tax tt-at may be imposed on
~compensaticn.  3tJ

II.OAT  tPYt---_.--..-~_.

Article  VIII (Cont.)_ _ _  -----.

4.If the Tribunal  findF  ttw complaint  wfll  foundrd  i n  wt,olr  o r  irypart
or if it corsiders  that a-wint of law of excaptir.nal importance ir-__I~ _--
raised  by it, itmpy  award  th-lainant  ComPenSStiOn  for FLIT):---__ - -
rt-aeonarlr ce.=tS as he may  haw inrurr’rd jt- institu*irwP roceed inas- - - -  _- -_.--
before ttw Tritwn.31-------_---1

L-If thr Tril-unnl  find5 +hc romplai~t +O have  beer rl~arly devoid of_ _
any chance  cf SUCCFSE  it may, jf jt considers  it appropriate, order  +t,e
romplainant  to pey the cnStF invrlved for the Tribunal  and the AefPr?snt_-_._- -.-I
up to nn amount not exceeding tt-P eouivalent of one monti,‘s  pet
emoJ”mentP..-.------

-

ARTICI,E  IX

L3.12.  Any  compensatlun  awarded by the Tribunal shall  be chargeable
to the budget of the International ~&our Organisation.

(See also annex to the statute, article XX, para.  3, belowi

3. Yherever  in thiS statute  a compensation or payment limit is
stated  in terms  o f  “net emoluments’ for a specified period the amount of
Ihe limit shall he calculated on the basis of the applicant’s current
emoluments  or his final emoluments  before separation. taking into accourlt
thoee emoluments  that  are specified for determin.ing  the amount of d
termination indemnitv under the Staff Re ulations,  and shall be S&b ect
to the reimbursement of any national income  tax that  may be imposed on
the compensation.

(JKXXMENTs)

ARTICIE  IO

I. Tte Tribunal shall take all decisione  by a ma,rrity vote.

2. Suhjrct to the prw2i5ions of articlef 11I11 his 42J and 12,
the judgements of the Tribuna.  shall t-e final and without appeal.

Article VT

1. The  Trihmal  Shal l  take decis ions  by  a  major i ty  vote,[rlsave a9
provider’ for in Article X71,.  judgments SIWJI be final and without appeal.

3. The judgements shall state the reasons on which they are bawd.

4. The judgements Shall be drawn up, in any of the [five1  3ZJ
oEficia1 languages cf the General Assembly [United NationSI  32J,  in two
originals, which shall be depssited  in the archives Iof the
Secretariat] 1/ of the United Nations.

2. The  re.xon~ for a judgment Shall be stated . . .

3. Judgments shall  be drawn up in a Single copy. which Shall be filed
in the archives of the International Labour OEfice, where it shall he
available for consultation by any person  concerned.

5. A copy of the judgement  shall be crxmunicated  to each of the
parties in the cSSP. Copies shall alSo be made available on request to
interested  persons.

2. . . . The judgment shall be communicated in writing to the
Director-General of the International Labour Office and to the
complainant.

(See also annex to the Statute, article VI, Paras.  2 and 3 below)
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(RRVIm OF JUDGPIENTS  AT REQUEST OF STATES OR ORGANS)

ARTICLE .I

1. xf a Member Statel, the Secretary-General or the person in
respect of whom a judgement has been rendered by the Tribunal (including
any one who  has succeeded to that person’s rights on his  death11  g
orjects  to a (the] v judgement on the ground’that  the Tribunal has
exceeded its jwisdlction  or competence  Ior that the Tribunal has failed
to e ?rciw jurisdiction vested in it,, w or has erred on a question of
law relating to the provisions of the Charter of the United Nations z
any other relevant international treaty, 44-/ (or has committed a
fundamental error in procedure which has occasioned a failure of
justice.1 w such [Member1  State 1, the Secretary-General or the person
concerned] g may,  within thirty days from the date of the
judgrment 9, make a written application to the Tribunal asking, w the
Cormnittee  established by paragraph d of this article [asking the
C.rdtteej  46-/ to request an advisory opinion of the Interrrtional  Court
of Justice on the matter.

LIn any case to which the Administrative Board of the Pension Fund”
is a partY and considers that the Tribunal has exceeded or failed to
exercise its iurisdiction  or that its judqement is vitiated by a
fundamental error of procedure, the question of the validity of the
judqement of the Tribunal may also be submitted to the International
Court of Justice by the Governing Bcdy, after havinq sought the advice of
the Joint Panel provided for in paragraph 3 helow.

2. Within thirty  days from the receipt of an application under
paragraph 1 of this  article q, the Committee shall decide whether or
not there  is a substantial  basis  for the applicationJ  it may for this
pllrwse  rWueSt  the advice of the Review Panel established by paragraph 3
of article 11 bis 4+. If the Cormnittee  decides that  such a basis
exists, it shall request an advisory opinion of the Court.  and the
Secretary-General shall arrange to transmit  to the Court  the views  of the
pwson in respect of whom the judgement has been rendered by the Tribunal
(including any one who  has succeeded to that person’s rights  on his
dealh)  [referred to in paragraph 11 g.

3. If no application is made under paragraph 1 of this article. or
IF a decision to request an advisory opinion has not been taken by the
Committee[,l within the periods prescribed in this article, the judgement
of the Tribunal shall become final. In any case  in which  s request  has
been  made for an advisory opinion, the Secretary-General shall either
give sffert to the opinion of the Court  or request the Tribunal  to
convene specially in order that it shall confirm its original
judgementr.]  or give a new  judgemrnt, in conformity  with  the opinior  o f
the Court. If not requested to convene specially the Tribunal shall at
its next session confirm its judgement or bring  it into conformity with
the opinion of the Court. ,

d. For the purpose of this  article , a Committee is established and
authorized  under paragraph 2 af Article 96 of the Charter  to request
advisory opinions of the Court. The Committee  shall be composed of the
Member States the representatives of which have served on the General
Cormnittee  of the most recent regular session of the General Assembly.
The Committee shall meet at United Nations Headquarters and shall
establish its own  rules, including definitions of the time limits
prescribed in paragraphs 1 and 2 of this  artiti:e. 49/

ARTICLE XII

4.121 XheneYer  the Gc~erninq  Rody decides to rcauest  an advisory Opinion,
the opinion given by the C’purt  &all  be binding and, where  necessary,  the
Tribunal  shall brina its judqement into conformity vith that opinion.

t* N.8. This provision refers exclusively to the ILC Staff
Pension Fund, taken over from the League of Nations upon the latter’s
dissolution, which no longer has any active  participants.
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ARTICLE 11 ICant.) ARTICLE Xii (Cont.) P ;nmzrNm

5. In any case in which s 3/ award of compensation has been made s. The  judgement shall be executed if it has not been challenged within
by the Tribunal  in favour of the person concerned and the Committee  has thirty dmJ>r  it has been delivered or, if it has been so challenged,
requested an advisory opinion under paragraph 2 of this  article, the as the case may  be (i) when  the Governing Body decides not to request an
respondent [Secretary-General], 50,/  iE satisfied that  such person will advisory oanion  Erom the International Court of Justice) (ii) when the
otherwise be handicapped in protecting his interests, shall within Court  upho!IDle  judgement of the Tribunal>  or (iii) when the Tribunal
Eifteen  days oE the decision to reauest an advisory opinion make an has brought  its judgement into conformity with the opinion of the Court.
advance payment to him of one-third of the total amount  of compensation
awarded by the Tribunal less such termination  benefits, if any,  as have h. Tn any case in which an award of compensation has been  made hy the
already been paid. Such advance  payment shall be made on condition that, Tribunal  in favour of the pernon concerned and the Governinq  Body ha:
within thirty days of the action of the Tribunal  under paragraph 3 of requested an advisory opinion under paragraph 1 of this  art ic le ,  the
this article, such person shall pay back to the respondent [United Director-General  of the International  Labour Office, if satisfied that
Natiorrsl  s/ the amount, if any, by which the advance payment excreds  any such person will otherwise he handicapped in protectins  his interests,
suns  to which he is entitled in accordance with the judgement cf the eta11  withinfifteen  days of the decision  to rcouest  an advisory opinion
Tribunal pursuant to that paragraph [opinion rf the Court1  l-/. make an advance payment to him of one-third of the total amount of-

compensation awarded by the Tribunal less such termination henefits,  if
any, as have  already been paid. such advance  payment shall he made  cn
condition that, within thirty days of the action of the Tribunal  under
paragraph 4ofthis  article, such person shall pay back to the
Director-General the amount, if any, by which the advance payment exceeds
any sum  to which he is entitled in accordance  with the judgement of the
Tribunal pursuant to that paraqraph.

(REVIEW OF JUDGEMENTS  AT REQUEST OF PARTIES)

ARTICLE 11 BIS ARTICLE XIIARTICLE XII

The Secretary-General or the applicant may, by a written1.
application fzd with the Tribunal within thirty days from the date of a
judsement, request a review of that judgement on the ground that the
Tribunal has:

(a) Exceeded its jurisdiction or competence8

(bl Failed to exercise jurisdiction vested in it)

(cl Erred on a auestion of law relating to the Charter  of the United
Nations or any other relevant international trea

(d) Committed a fundamental error in procedure [which has occasioned
a failure of justice1  1 z/

[(e) Based the iudoement on a reason not i;gued by either party;

If) Departed, without justification, from jurisprudence well
established by itself or by the Administrative Tribunal oE the
International  Labour Organisation in relation to the common
gstem of staff administration]. w

1.1. [In any case in which the Governing Body of the International Labour[In any case in which the Governing Body of the International Labour
Office or the Administrative Board of the Pensions Fund challenges aOffice or the Administrative Board of the Pensions Fund challenges a
decision  of the Tribunal confirming its jurisdiction, or considers that adecision  of the Tribunal confirming its jurisdiction, or considers that a
decision of the Tribunal is vitiated by a fundamental fault in thedecision of the Tribunal is vitiated by a fundamental fault in the
procedure followed,  the question of the validity of the decision given byprocedure followed,  the question of the validity of the decision given by
the Tribunal shall be submitted by the Governing Body, for an advisorythe Tribunal shall be submitted by the Governing Body, for an advisory
opinion,opinion, to the rnternattonal Court of Justice.1to the rnternattonal Court of Justice.1 When  a judgement by theWhen  a judgement by the
Tribunal is challenged before the Governinq  Bady of the International
Labour Office, whether by a Member State or member of the Governing  Body,
on the qrounds that the Trihunal has exceeded or failed to exercise its
jurisdiction or erred on a auestion  of law relating to a constitutional
provision or any other relevant international treaty, or by one of the
parties to the judgement on any of the grounds referred to above or on
the wound  that the judqement 1s vitiated hy a fundamental error of
procedure, the Governing Body may. after havino reouested  ihe advice o f
the Joint Panel provided for in paragraph 3 below, submit the Question of
the validitv  OP the Tribunal’s judgement to the International Court of
Justice for an advisory opinion. Any such challenge must be made through
the ReqJstrar of the Tribunal within thirty days of the judqement
challenged.

No review may be requested in respect of a judgement rendered pursuant  to
sub-paragraph (c) of paragraph 2A of article 2.
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ARTICIE  11 BIS (Cant.1

2. Any  request for a review of (I judgement pursuant to Paragraph 1
shail be considered and decided as expeditiously as possible by the Joint
Panel established by paragraph 3 of this  article, which  may%

Ia) Decline to consider the judgementr

f(b) [Confirm  Or modify the judgement) a’rticles 9-12 shall apply  t0
the decisions of the Joint Panel. mutatis mutandisL  WI1

(c) Request an advisory opinion of the International Court ol.
Justice in relation to the judgementr upon  receiving such an
opinion, the Review Panel shall  issue its decision in
conformity with that opinion8  paragraphs  2, 3 and 5 Of
article 11 shall  asly, mutatis  mutandis.  x/p---e

3. F”T the purpose of this  article land article 2 quatrcl.  x/ a
.Inint%n@l is estat,lished  consistinq of the President of the Tribunal
(or, If he is unavailable nr excuses himself, the meet  senior available
:nemkrl  , the Presidwt of the Administrative Tribunal cf the.~
international  Labour Organisation for, if be is unavailable or excuses
Timself, ttw most  senior availatle  member  of that tribunal) and a
<‘hairmar, appointed for a specified period by the President  Of the
international Court of Justice after  consultations with the Presidents of.--
:hese twc Tribunals. The Panel shall establish its own rules fcr tbz~---
,irpeditious  conduct “t its business on the basis of succinct written.
,$radings. w

1. Abe Joint Panel established by parag*  3 of this article
;hall also:

(a) Advise the Committee established by Earagraph  4 of article 11,
ifshould  SO request, as to the formulation of any requests
for a~ advisory opinion to be addressed to the Court  PUKSUant
to paragraph  2 of that article; $./

lb) Carry  out such functions as are provided for it by the Statute
of the Administrative Tribunal of the International Labour
zganisation.  S6/

ILOAT text

ARTICIE XII (Cont.1

3. The  Joint Panel shall be composed of the President of the
Administrative Tribunal of the rnternational Labour Organisation (or if
he is unavailable or excuses himself, the most senior available m
the Tribunal), the President of Administrative Tribunal Of t
Nations (or if he is unavailahl,e  or excuses himself, th
available member  of that Tribunal) and a chairman  appointed
specifiedperiod  by the President of the 3nterw3tional  Court
after consultation with the Presidents of the two Tribu

emher  of
be United-e most senior
ior
of Justice

nalF. I f  We
Panel, stating the reasons therefor,  considers that the challenge  is
unfounded it shall recommend that  no further  action shall be taken. If

of-

(REVISION  OF JUXFMENTSI

ARTICLE 12 (Article VIII his)

L 57/ At tbr request of any of the parties, ITbe G?cretary-Grneral
IX the applicant may apply to1 the Tribunal may revise [for a revicior
ofI a judgement  w the basis z [of the discovery of some1  fact o-‘_
evidence  of such a nature as to be a decisive factor and which the moviw
party was not able to rely on in the original proceeder-
was, wten the judgement wss qiven, unknown to the Tribunal and also to
,:he party claiming revision, always provided ttwt such iqnorance  was not
due to negligencel. The request lapplicaticnl  must be made within w
‘ttllrtyl days of the discovery of thr Fact or evidence and within three
‘one*1 years of the date oE the judqement  w.

At the request of any of the parties, t?‘e1. Tribunal may revise a
jdgmerrt  cn the haais of any fact  w evidence of such  a nature as to bea
deciejve factcr  in the decision and which  the moving party was not ab?r
t o  relyon in the original p roceedin sg . The reowst  must be made  within
ninety days of the discovery of the fact or evidence apd withir  three
years of the date of the iudqmc>t.
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ARTICLE 12 (Cont.) (Article VIII his) (Cont.)

&g Clerical or arithmetical mistakes in judgements,  or errors 2. Clerical  or arithmetical mistakes in judgments or error6 .?ri$i,g
ari:iing therein from any accidental slip or omission,  may at any time be therein from any accidental slip or omission  may at any time be corrected
corzected  by the Tribunal either 0” [of] its own mc‘tion or at Ion1 the by the Tribunal either on its own motion or at the request  of any of the
request {application] of any of  parties 1/. parties.

3. In the event  Tribunal, at the request of any of the parties
made within ninety days of the date of a judgement, finds ttwt it has
zled  to rule on a plea in the oriqinal proceeding, the Tribunal shall
complete its judgement. w

3. In the event that the Tribunal at the request of any of the parties
made within ninetv days of the judqment finds that  it has failed to rule
on a plea made in the original proceedings, the Tribunal shall rule on
that  plea.

4. In the event of dispute as to the meaning  or scope of a
judgement,  the Tribunal shell construe it at the request  of any  of the
parties [made within one year of the date of the judgementl  w.

4. In the event of dispute as to the meaning  or scope  of a judqment,
the Tribunal shall construe it upon the request  of ary of the Parties
made within one year of the date of the judgment.

(AMENDMENT OF STATUTES)

ARTICLE 13 ARTJCLE XI

The present  etaCute  may be amended by decisionIs]  v of the General
Assembly.

The present Statute shall remain in force during the pleasure of the
Gtneral  Conference of the Tnterr&ional  L,abour OrganiSatiOn. It may he
amended by the Conference or such other  organ  of the Organisation as thr
Conference may determine.

(JURISDICTION OVER OTHER ORGANIZATIONS)

ARTICLE 14 ARTJCLE II

The competence of the Tribunal may be extended to any organization that
has accepted the Statute of the International Civil Service Commission
zpecialized  agency brought into relationship with the United Nations in
accordance with the provisions of Articles 57 and 63 of the Charter1  x
to any other international ocganization  specified by the General
Assembly,61/  upon [the] 1/ terms  established by a special agreement to
be made with each  such organization [agency] g by the Secretary-General
[of tbe United Nations] IJ. Each such special agreement  shall provide
that the organization [agency1  g concerned shall be bound by the
judgements  of the Tribunal and be responsible for the payment of any
compensation awarded by the Tribunal in respect of a staff member  x
other employee  62J of that  organization [agency] w and shall include,
intet alia, provisions concerning the organization’s  [agency’s] &’
participation in the administrative arrangements for the functioning of
the Tribunal and concerning  its sharing  the expenses of the Tribunalk
each  such  special agreement shall also specify whether and how the
provisions of articles 7, (2 bie] 7, 9, 11 and 11 bis shall apply,
mutatis mutandis, in respect of proceedings relating to the organization
concerned 63/.- - -  -

5. The Tribunal shall  also be competent to bear complaints  alleging
non-0h*ervsnce, in substance  or in form, of the terms of appointment  of
officials and of provisions of the Staff Regulations of any other
intergovernmental international organisation approved by the Governing
Body which has addressed to the Director-General of the International
~&our OfEice a declaration recognising, in accordance with its
constitution or internal administrative rules , the jurisdiction of the
Tribunal for this purpose , as well as its Rules of Procedure. Such a
declaration may also recognise the competence  of the Tribunal under the
provisions of paragraph 4, but @nly in relation to contracts of
employment  or services, and paragrah  4 bis of this article and of
article II bis.

(See also  the annex to the statute,  below)
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ANNEX  TO THE STATUTE OF THE ADMINISTRATIVE TRTBUNAL  OF
THE INTERNATIONAL LAPOUR ORGANISATION”*

The Statute of the Administrative Tribunal of the International
L.abour  Organisatjon  applie-4 in its entirety to those interwtional
intergovernmental organisations which, in accordance with their
Constitution or internal administrative rules, recognise  tke jurisdiction
of the Tribunal and formally declare that they adopt its Rules of
Procedure in accordawe wjth paragraph 5 of article II of the Statute,
sul-ject  to the follorjng  provisions which, ip cases affecting any one cf
tbesr organisations, are applicable as frllows:

Article VI, paragraph 2.
*
The reason fcr a judgment shall be stated. The judgewt  shall be

communicated in writing to the Director-Gereral  of the JHerrational
I.abwr  Office, to the Director-General of the jnterFationa1  crganisation
against which the complaint is filed, and to the complainant.

Article VI, paragraph 3.

Judgments  shall be drawn up in two copies, cf which one shall be
filed in the archives  of the International Labour Office and the other  in
the archives  of the international organisation against which the
complaint is filed, where  they shall be available for consultation by any
person concerned.

Article IX, paragraph 2.

Expenses occasioned by the sessions or hearings  of the
Administrative Tribunal shall be borne by the international organisation
against which the complaint is filed.

Article IX, paragraph 3.

Any compewation awarded by the Tribunal shall be charoeable  ta the
budget of the international organisation against which the complaint is
filed.

Article TI l-is and  Article  VTII, paragraph  3

m Executive Head of tlv oruanisation concerned will make  the
request.

*** Th!s atvwx, setting  forth th? modifications to the ILOAT
statute as applied to those intergovernmental  organizatjons  that have
recognised its jurisdicticn  in accordance with article II (5) of the
statute, is to be revised in the light of the propwed  modifications t@
the statute  as applied to 111). In particular, it is intended that
competerice over contracts  with persons employed by or performing services
for an organization other  tlian IL0 be extended in respect of all Wrnb
organisations that  have recognised the competence  of ILOAT)  likewise it x 2 I
will be necessary to specify the manner in which the provisions of 0-v
article XII, as modified, will apply  to organizations  other  than 110. mr;s

-7-dm

. _
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Article XII

(Article XII, paragraph 1.

In any case in which the Executive Board of an internatioral
organisation which has made the declaration specified iF article II,
paragraph 5, of the Statute of the Trik-Ural  challenges a decisirn  t-f thr
Tribunal confjrminp its jurisdiction, or considers that a Aecisjon  of ~PF
Trihmal  is vitiated by a fundamwtal fault in the procePure  followed,
the question- of the validity of the Peririon given l-y ti-p Trji-unal Hall
be suhmj:teF  to tbe Executive Soard cmcwnrd,  for an aEvi?ory opinion,
tc the International Ccurt  of Justjre.1

Article XII of the Statute  of tk-‘r Trik,unal  Fhall apply, mUta+iE
mutandiz, to the oroarirati&-wbjcb  Pave made the declaration FpPcifiw
in Article II, paraorsph 5, of the Statute of the Tribunal.

Article XTI, paragraph 6

The Executive Head of the orqarlsatiop  concerned will make the
payment in quest ion.



B. Rules of the United Nations Administrative Tribunal  IExtract)

Proposed revisions and partial comparison to ILOAT rules

UNAT text

Chapter  I . Organiration

Chapter  II . sessions

ARTICLE 6

1. The President shall designate tk three  members  of the Tribunal
who, in accnrdarrce with article 3 of the Statute, Phall constitute the
Tribunal for the purpose of sitting in each particular case or group Of
cases. The President may, in addition, designate a member  lone or more
members] of the Tribunal to serve as an alternatelsl,  who shall  not
participate  in the decisions of the Trit?unal  except in the absence of one
yf the members designated pursuant  to tk firet sentence.  64J

Chapter  III . Written proceedings

ARTICLE 13

Ar applicant may present his case before the Tribunal  in person, in
either the written or oral proceedings. Subject to article 7 of these
rules, he may designate a staEf  member  of the United Nations or one of
the organizations referred to in article 14 of the Statute [specialized
agencies) 6SJ  so to represent him , or may be represented by counsel
authorized  to practice in any country a member of the organization
concerned. The President or, when the Tribunal is in session, the
Tribunal may permit an applicant to be represented by a retired staff
member of the United Nations  or one of the above-specified organization?
[specialized agencies]  w.

Chapter  IV. Oral proceedings

Chapter  V. Additional documentation during the proceedinge

Chapter VI. Remand of a case under article  9. paragraph 2.
of the statute

Chapter  VII. Intervention

ARTICIE  19

1. Any person to whom the Tribunal ie open under article 2, 2
0~ [paragraph 2. and article] E/ 14 of the Statute may apply to
intervene in a case at any stage thereof on the ground that he has e
right  which may be affected by the judgement  to be givep by the
Tribunal. He shall for that purpose draw up and file an application in
form of annex II for intervention in accordance with the conditions laid
down in this article.

IIOAT text

CHAPTER I. Organization

Statute Article III

4. A meetivs  of the Tribunal  shall be composed of three  members,  of
whom one et least  must be a judge.

4

CHAFI’ER  II. Procedure

ARTICLE 13

1. During the oral proceedings the complainant may either present
his case personally or designate as his representative an agent who must
be a member of the Bar in a State  Member  of the defendant organisation.
The complainant may also, with the authorisation of the President, be
represented by an official of an organisation having recognised the
competence of the Tribunal possessing the requisite qualifications.

ARTTC1.E 17

2. Any person to whom  the Tribunal is open under article II of its
Statute may apply to intervene in a case  on the ground that k bee a
right which  may he affected by the judgment to be given.

4. Applications to intervene may  be made  at any stage. The
Tribunal  shall decide whether they shall be allowed.
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ARTICLE  20

The Secretary-General of the United Nations, the chief
administrative officer @f an organization  referred to in article 14 of
the Statute la specialized agency] 9 to which the competence of the
“ribunal has been extended in accordance with the Statute, or the
+cretary [Chairman] 9 of the Joint Staff Pension Board, may, on giving
previous notice to the President of the Tribunal, intervene at any stage,
if they consider that their respective administrations may be affected by
the judgement to be given by the Tribunal.

Chapter VIII. Applications alleging non-observance  of the
Requlations of the United Nations  Joint Staff Pension Fund

Chapter IX. Miscellaneous provisions

ARTICI,E  23

2111. The Tribunal, at its discretion, may grant a hearingI, for
purpcaes  cf informe\icn,]  to any other  person or entity [to whom the
Tribunal is open under paragraph 2 of article 2 of the Statute evep
though they are not partjes  to the caee, whenever such persons may be]
expected to furnish  information pertinent to the case. w

1121. The Tribunal mayl,  in its discretion,] grant a hearing to
recogzized  (duly authorized]  representatives of [the] staff
representative organs laseociationl 9 of the organization concerned. g

ARTICLE 24

L The Tribunal or, in the interval between its sessions, the
President or the presiding member  may shorten or extend any time limit
fixed by these rules.

2. The Tribunal shall appropriately suspend the provisions es to
time limits in these rules and in article 7 of the Statute if the
respondent has  proposed to a prospective applicant that he delav  the
submission of an application pending the judgement  of the Tribunal on
another application raising similar issues, should the dispute with the
orospective  applicant not be satisfactorily resolved after such judqrment
has been rendered. z/

L
1. The Director-General of the l~ternationol  Iahour  Gffire,  thr EG;

Chairman  of the Administrative Board of the Prnsjons  Fund, or their a-
representatives, may, on giving previous notice to the President of the
Tribunal, intervene if they consider that their respective
administrations mey be effected by the decision to be taken by the
Tribunal.

ARTICLE 18

The Tribunal or, in the interval between its sessions, tbe
President, may shorten or extend any time limit fixed by the present
Rules.
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(Proposed new chapters1

A. Conduct of proceedings under subparagraphs IA(a)-(c)  of
article 2 of the statute (applications from other  than staff members)  7lJ

IB. Conduct of proceedings pursuant to article 2 & relating to a
claim by the employing organization, WI

IC. Conduct of advisory proceedings pursuhnt  to article 2 quatro of
the statute 7lJl

D. Conduct of revisior proceedings under article 12(l) of the
ctatutc  nJ

E. Conduct of correction proceedings:  under article l?(Z) ef the
statute  7lJ

F. Conduct of interpretation proceedings under  article l?(4)  of
the s+atute  LL/

G. Award of costs pursuart  to article 9(2A) of the statute 7l-/

H. Selection. terms of appointment and functioning of the Assessor
pursuant to article 5 bis of the statute w-

II. Joint proceedings with the Administrative Tribunal of the
International Labour Organisation] zz/

IWAT text
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C. Elements  of a draft General Aesembly reaolution

Harmonization  a n d  further development  of t h e  Btatutes, rules and
Practices Of the adminietrative  tribunals 01: the International

Labour  Orqanieation  and of the United  Nations

The  General  ABBemblV,

Recalling  ite resolution  351 A (IV) of 24 November  1949 b y  which it
established  the United  Nations Administrative  Tribunal  and adopted the statute of
the Tribunal,  and resolutione  782 B (VIII) of 9 Decimher 1953 and 957 (X) of
8 Novemher 1955 bv which it amended  that statute,

Havinq received  the report  o f  the Secretarv-General  o n  this euhject (A/42/326)
submitted in response to deCiBionB 34/438 of 17 December 1979 and 36/453 of
18 December 1981, resolution  37/129 of 17 December 1982 and decieion  38/409 of
25 November 1983,

Havinq  coneidered  t h e  relevant p a r t s  of the report  of the United  Nationa  Joint
Staff Pension Board f o r  1984, s/

1. Decides to amend the statute of the United  Natione  Adminietrative
Trihunal, effective 1 Januarv 1988 with respect  to judacmenta rendered h v  t h e
Tr ihunal thereafter, ae Bpecified  in annex  I A to the  repor t  of the
Secretarv-General)

2. Reauests the United Nations Administrative  Tribunal  to consider  amendinq
t h e  rules of the T,cihunal  alanq the lines indicated  in a n n e x  I B  to t h e  report of
the Secretarv-General1

3. Recommenda  t h a t  t h e  Intt rnational Lahour Orqanieation  consider  amenoinq
t h e  s t a t u t e  of its Administrative  Trihunal  a n d  that the Tribunal  amend  its rules
alonq the linee  indicated  i n  t h e  r e p o r t  of the Secretarv-General1

4. Decides to amend  uaraqraph (c) of article 48 of the Raqulattons  of the
United Nat ions  Joint Staff Pension Fund  to read as followst

“Suhiect  to t h e  relevant proviBCorls  of the Statute  of the Tribunal,  itB
iudcfemente  aB to anv application  Buhmitted  p u r s u a n t  to this article shall he
Pinal and without appeal ,” fi/

5. Further  recommends  t h a t  orqanizations  to w h i c h  t h e  competence  of the
United Nations Administrative  Trihunal  is e x t e n d e d  pursuant  to article 14 of its
statute  a n d  t h o s e  t h a t  .?Ccept  ita jurisdiction  in respect  of Joint  Staff Pension
Funrl ~.a~8  p u r s u a n t  to the Requlationn  of the Fund a n d  i n  reaponst, to rcBolution
678 (VII) o f  21 December 1952 ohould do so also in respect  of the review procedures
for Tribunal  judqemantB  specified  in articles 11 a n d  11 of ttfl Statutf+l l.21

6. Decides that the appointment  of members  of the United Nations
Adminintrntive  Trii)unnl  will hp considered  hv the Sixth  Committee  z/ I, which

/ . . .
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should  take into  account  the aualificrtion o f  candidates  to perform a iudiTia1
f u n c t i o n  a n d  their experience  with intarnationai administrative  or labcur
queetional~  E/

7. Withdraws  the recommendation  Bet out.  in paraqraph  2 of its rerolution
957 (X), on the underrtandinq  that it ir for the International  Court of Juetice t o
determine  ita own procedure  in each particular  caee in accordance with its Statute
an6 the Rule8 of the Court! s/

8, Recommendr  that the kdminiBtrative  Tribunals  o f  the United  Nationa  and of--
the International Labour  Orqanldation  continue  their informal contacts,  throuqh
meetinae  and OtherWiBe, for the resolution  of common probleme and  iaeues and for
the exchanqe of information  about their respective  lurieprudence  and coneider  the
MtabliBhment  of joint  adminiBtrative  machinerv  for the purpose  of preparinq
indicer  or repertoriee of deciBionti#  7y/

9. Recrueete the Secretarv-General, in hie capacitv as Chairman  of the
!~dminiBtrative  Committee  on Co-ordination, to assist the Trihlnala  in carrvinq out
the recommendationB  set out & paraqraph  8 ahaveN  7J

IlO. Reaueste  the Fecretarv-General  to eturlv the queetion  o f  securinq
recoqnition  hv, and the enforceahilitv  throuqh, national courte  of Trihunal
judqemente  concerninq  a claim hv an employinq  orqanization.  E/l

Notes

Y Editor  ial chall.!e.

21 In spite of the apparentlv  extensive coveraqe oi thiR suhparaqraph,  its
Araftinq  hietorv and its euheeauent  interpretation  hv UNAT (Bee in particular
Kimpton  v. the Secretarv-Goneral  of the United  Natio?B (Judqement  No. 115)
i n d i c a t e s  tt.at it refers solelv  to certain beneficiaries  of officials (i.e., to
PersonB covered  11v ILOAT  statute article ‘if, para. 6 (h)).

31 For parposes  of clat itv, paraqraphs  or articles  Proposed to he inserted
hetwesn  exiatinq wovisione a r e ,  f o r  khe most part, aesiqned temporarv  numbera  i n
this draft, to he replaced bv consecutive  numherinq i f  the proDosed  amendments  are
~doptcd,

91 See para. 19 of the commentarv  a b o v e , IJnlRSB  otherwise  indicated,  all
paraqraph refcrancee  in these  notes a r e  to that section  of the present  document.

I/ See para. 21.

a/ See para. 23.

11 Proposed rbletton  of a tranF;ittonal  provi!:ion of n0 cxrrcent siqnificance.

H/ See para. 32..-
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Notes (continued)

Y In order to eliminate the anomalv wherehv a significant part of the
j u r i s d i c t i o n  of the Trihunal, i.e. that relating  to the United  Nations  J o i n t  Staff
Pension Fund, is not referred t o  a t  a l l  in t h e  s t a t u t e  of the Tribunal,  it is
proposed  to add a new article  2 tres, which  is so formulated  that anv amendment of
the relevant provisions  of the Pxon Fund Requlations  ( a t  p r e s e n t  art. 48) would
not normallv  rewire any further amendment  of the Tribunal’s statute.

E/ See para. 92.

g/ This  provision  would codifv  t h e  prevailinq  practice,

g/ See para. 30.

z/ See para. 12. As an alternative, the bracketed  words could  be added to
paraqcaph  6 of the proposed draft General Assemhlv resolution  in annex I C.

g/ A s  suqqeated h v  UNAT (annex II, para. 21), evidenclv  to clarifv a p o i n t
addressed hv the International  Court  of Justice in its advinorv  opinion o n  the
Mortiahed  case (op. cit., p. 375, paras. 35-37).

y See para. 14.

gy It is prouosed to renumber paraqrapha  3, 5 and 6 of article  3 in a more
loq ical order.

Jy It is proposed that present  paraqraph 4 of article  3 hecome  t h e  first
sentence  of a  new first paraqraph of article  5 in which  it seems more  loqirallv  to
he lonq .

s/ To clarifv the procedure,  in the same sense  as is heinq proposed  in a new
provision  to he inserted  into  the ILOAT s t a t u t e , for dismissins a member  of UNAT.

fi/ As proposed hv UNAT  (annex II, para. 24).

20/ Addition proposed to assure consistencv with the penultimate clause  of
article 14, and takinq i n t o  a c c o u n t  paraqraph  2 of proymed new artic:le 2 tres.

g s e a  para. 97.

z/ Conseauential  on the proposed addition  of article  5 h i s .c

23/ See para. 44.-

fi/ Consequential  o n  t h e  proposed extension  of the jurisdiction  of the
Tr ihunal (sac! paras. 17-18) hv t h e  addition  of proposed n e w  paraqraph 2A of
article  2.
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Notes  (continued)

2!J Consequential  on the tantativelv  propcaed  extension  of the lur
nf the Trihunal  (see para. 32) bv the addition  of new article 2 his.

gy
above).

Isdiction

Consaauent~al  o n  t h e  proposed addition  of nab article 2 tres (see note 9
Such provisions  alreadv  exist in chapter  VIII of the rules the Tribunal.

z/ Consequential  on the tentativelv  proposed  n e w  article  2 quatro,.

20/ In view of the increasinq  number  of applications under exiatinq
article 12 and the proposed addition  of two new provisions  aR paraqraphs 3 and 4,
it m a v  h e  useful  for the parties to receive  suidance  as t o  t h e  m e t h o d  o f  inltiatinq
a n d  conductinq  post-judqament  proceedings  in the Trihunal.

24/ Conseouantial  on the proposed addition  of new paraqraph  2A of article  9.
See pza. 67.

31’/ Consequential  on the proposed addition  of new paragraph  2A of article  2,
to which article  7 cannot apply.

s/ See nuhpara: 37 (a),

s/ Reauired hv General  Assemhlv resolut.ion  35/219 A, paraqraph  1. As
proposed to he formulated, the lanquaqes  used hv the Tribunal  would i n  t h e  future
alwavs  he automatically adjlrsted  to those of t h e  General  Assemhlv (at present  the
six lanquaqea specified  in rule  51, A/52CI/Rev. 15) l

s/ AR the second and suhsequen t sen tancea af t h e  present  par aqraph 1 of
article  9 cannot  applv  to applications  submitted  pursuant  t-n  the proposed  n e w
paraqraph 2A of article  2 or to t h e  proposed new article  2 tres, it is proposed
that these  sentences  he separated  into  a new paraqraph  1A aParticle  9, applicable
solely to applications  suhmittcd  pursuant  to pqraqraph 1 of article  2.

fi/ See para. 55.

E/ S e e  s u h o a r a .  6 2  (h).

s/ See par-n. 63.

z/ To broaden  the apul icahilitv  of this provision  to applv also to
applications  submitted  pursuant  to proposed new paraqraph  2A of article 2 and
propowd new article  2 -, it in proposed to substitute  a  phrase f r o m  t h e  second
sentence of article  2(l).

E/ Sea para. 49.

YJ See para. 67 and note 23 t.o t3ara.  64.

40/ See suhpara.  37 (h).-

/ . . .



A/42/328
Ens1  iah
Paqe 60

Notes (continued)

fi/ Conseausntial  in part to the proposed addition  of suhparaaraph  (cl of
Proposed n e w  paraqraoh  2A of article  2, as well a s  o f  article 2 tres, which mav
result  i n  Proceedinqs  in which  the United Nations is not the reepandent,  and in
part to the propr)ead

s/ Consequent

c/ S e e  paras.

2/ See paras.

ion of new article 11 h i s .

amendment to article  14.

ial o n  t h e  proposed addit

75-76 and 86 (a).

84 and 86 (a).

c/ Under article  II.1 of the rules of procedure  of t h e  C o m m i t t e e  o n
Applications  for Review oE Administrative  Tribunal  Judqements  (A/AC.86/2/Rev.31r
the date of the Tribunal’s juduement “shall be considered  to be the date on which
it has been received  hv the Par ties to the Proceedinqs  before the Tr fhunal,  which
date shall be presumed to he two weeks after the dispatch  of copies thereof by the
Executive  Secretarv o f  the Tribunal”. Ful thermore, the Committee aqreed that  the
date s o  s p e c i f i e d  “should  have the status of a presumption  onlv,  so that it would
be open to either  partv to t h e  proceedinqs  to s h o w  t h a t  t h e  actual date of receipt
of a judqement  delivered by the Administrative  Trihunal  was later than two weeks
after its dispatch  bv the Execut ive Secretarv” (ibid., footnote  1/ and A/AC.86/28,
para.  4).

g/ It is proposed  thct henceforth  applications  to t h e  C o m m i t t e e  o n
Application  for R e v i e w  h e  Huhmitted  t o  t h e  Tribunal  (i.e., to it3 Executive
Secretarv) , as would al so he the case, under  proposed  article 1: his, paraqraph  1,- -
oE applications  to the joint  panelt  this would mean that the Committee would no
lonaer need to have its o w n  secretarv.

E/ Under the s a m e  proviainn  referred to in footnote  s/, “ t h e  date of
receipt of an application  is the date when copies of that application  are
digpatched  to t h e  m e m b e r s  of the Committee [on Applications  for Review1  by the
Secretarv of the Committee”.

4J/ See Dara. 86 (al.

c/ Addition  proposed  in order t o  e n s u r e  t h a t  rules s u c h  a s  those referred to
in notes 45 and 47 are considered  val!d.

I

I
z/ To achieve  consistencv  and to t a k e  a c c o u n t  of situations  in which  the

United Nations is not the respondent  orqanization  (Jnder proposed art. 2 tres or
under art. 14).

.

x/ The bracketed  words , which do not appear in article XII, paraqraph 1, of
z

I

the IIDAT statute, were included  in article 11, paraqraph  1, of the UNAT statute
when that provision  was added as an adaptation  of the earlier ILOAT provision.

z/ See paras. 85 and 86 (bl.

i‘L

/ . . .
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Notes (continued)

53/- See paras. 80 and 8 6  (b) .

54/ See paras. 83 and 86 (b) ,-

E/ See para. 86 (b).

E/ See para. 89.

z/ Since proceedings  to revise a  judgrment  o n  the b a s i s  o f  newly discovered
facts are different from t h o s e  for the correction  of errors, it is proposed  to
separate  e x i s t i n g  article  12 into  two paragraphs;  s u c h  a change is particularly
desirable  because  of the proposed addition  of two new post-judgement  procedures  in
new paragraphs  3 and 4.

58/ See para. 69.-

59/ See para, 70.-

S/’ See para. 72,.

s/ Since  the primary purpose  of article  14 is to permit  U N A T  to serv,z also
the other organisations  of the common system, it Js proposed to delete  t h e  specific
reference  to the specialized  agencies (some of which,  such as the World Bank and
IMF,  do not follow the common system) , and to  subst i tu te  the  criterion  tha t  a t
present  defines  membership in the common system (i.e., acceptance  of the ICSC
Statute)  , which would also include  organizations,  s u c h  as IAEA, that are not
specialized agencies. In addition  to the common system organizations,  which may
s u b m i t  to UNAT  withxt f u r t h e r  action of t h e  General Assembly,  it is proposed that
the Tribunal  might also be opened to other  international  otganizations  apecific!d  by
the General  Assembly.

62/ See para. 20.-

6J To permit  organizations  t h a t  submit pursuant  to article  14 to specify to
what extent they wish to make use of the provisions  relating to:

(a) Proceedings  other  than applications  brought by staff members (art. 2(2A)) ;

(b) Claims  b y  employing  organizations  a g a i n s t  staff members  (art, 2 his) ;--

(cl Internal  appeals  procedures  (art. 7))

(d) Compensation  a n d  c o s t s  (art. 9);

(e) Review of judgements (arts. 11 alld 11 his).

64/ Consequential  o n  t h e  proposed ac?Aition  to article 3(l) of t h e  statute.-_
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Notes (ccntinued)mm

s/ Conseauential  on a proposed  amendment to article 14 of the Statute  (See
note 61 above) .

55’ Conseauential  on t h e  proposed addition  of articles  2(2A)  a n d  2 tres to
the statute.

z/ It is t h e  Secretarv of UNJSPB,  appoir  ted in accordafWe  w i t h  article 7(a)
r,f the UNJSPF Requlations, who corresponds  m o s t  closelv  to the chief administrative
officer of an aqencv  and who is the appropriate source of notices issued  pursuant
to article  30 of the UNAT Rules.

g/ See par?. 44.

E/ To reflect  the new lanquaqe  of United  Nations Staff Requlation  8.1(h).

E/ See pars. 47.

c/ New rules called for by proposed  n e w  subparaqraphs  2 (f)-(k) and 2 (a) o f
article  6  of t h e  s t a t u t e  (see notes 22 and 24-29 above).

z/ S e e  paras.  96 (e) and 97.

z/ Official Records  of the General  Aseemblv,  Fortieth Seeeion,
Supplement  No. 9 (A/40/9) l

z/ See para. 92 (a).

z/ See para. 92 (cj.

z/ See para. 12.

z/ See para. 12. This text m a v  be considered  as a n  alternative  t o  the
lanquaoe proposed  to be added to article 3(l) of the requlations  (see annex I A).

.z/ See para. 95.

?9/ See paras. 96 (a)-(c) and 97.-

g/ See para. 32.

/ . . .
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ANNEX II

Comment8  by the United  Nations Administrative  Tribunal  on the
note bv the Office  of Leqsl  Affairs  entitled  nHermonization
and further development  o f  the statutes,  rules and practices

of II&AT and UNATI d r a f t  proposalen*

1. The  Tribunal  welcomes  the atudv ini t iated hv the General  Assemhlv of measures
that miqht be taken to harmonize the proceedinqs  of the two common avatem
administrative  tribunals  and at the same time to improve the statutes and rultas of
the two tribunals. If the General  Assemhlv decides t o  pursue t h i s  s u b j e c t ,  the
Trihunal  would be qlad to respond to questions Member States may wish to ask, and
to comment on developments,  poesihlv  bv metins  of an oral pres31‘tation. The
Tribunal  would like also t o  s u q q e a t  t h e  posaihility  of invitinq t h e  participation
of Madame Paul Baatid,  a principal  a r c h i t e c t  o f  th*, S t a t u t e  of the Tribunal,  a
member  from 1950 to 1982, and its President durinq  two substantial  periods; she
could Provide valuable  v i e w s  o n  manv  facets and problems of the Tribunal’s  work.

2. Composition  o f  the Tribunal  (paras. 11-16). The Trihunal  is unable t o  aaree
w i t h  anv s u q q e s t i o n  that members  o f  UNAT  should  have held  hiqh judicial  office in
their own countries. Such a qualification  has b e e n  reqarded as undulv limitinq
even in the case of the Internatj~onal  Court of Justice and, had it been in effect,
would have deprived  UNAT of somc~  of its most dietinquished  members . Consequently ,
the Tribunal  helieves that the p r o v i s i o n s  of and practice under  ar tic1 e 3 of t h e
statute should  be* maintained.

3. The Tribunal  also c a n n o t  support  the proposal  that, in place of the current
system of nominations and elections , memhers of UNAT  should  he proposed hv the
Secretazv-General. Bearinq  in mind  the desirability  of  mainta in inq  the
independence of the Tribunal, it is not appropriate to qive an enhanced role  in the
selection  of memhers  to the Secretarv-General  who  is, after all, the respondent  in
most casw dominq  before UNAT.

4. Jurisdiction  (paras. 17-32)  . The  Trihunal  sees no objection  to extendins  its
jurisdiction  to (a) limited  special ci,teqories  of officials who while  not staff
memhers  hold a remunerated  United  Nat ions  poet , (b) consultants  and o t h e r  holders
of Special  Service  Aqreemente and (c) emplovees  o f  s t a f f  representative orqans and
staff enterprises, B u t  it has considerable  reservation  concerninq  the proposal  to
q i v e  it jurisdictL~,l  over “other contractual  disputes”, which the proposal  does not
define hut which, if t h e v  had a principally  commercial  rather t h a n  personnel  or
admit,istrative  character, could carrv the Trihunal  into quite  different.  fields.

l These comments refer tn an earlier  version  of the present Daper and
conseauentlv  do n o t  t a k e  account  of chanqea  made  suhseauentlv,  whether in response
to these comments or otherwise, e x c e p t  that the paraoraph references have heen
adjusted to refer  to the present  text.
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5. The Tribunal  has considerable  doubt whether the better administration  o f  the
Secretariat  would he furthered hv the proposal  to qive UNAT  the power to deliver
advisory L*Dinions  at the request of the Secretarv-General, A n y  tendencv  for the
Secretarv-General,  before decidinq  on difficult or controversial  matters,  to turn
first to t h e  Tribunal, t h u s  interposinq t h e  Tribunal  in the operation  of the
Secretariat, would be undesirable. The  Tribunal  believes that its r o l e  is better
limited  to review in the course @f subsequent challenqe  to decisions of the
Secretarv-General, as  has  been the  case since  its estahlishment  bv the  General
Assemhlv.

6. Prerequisites for proceedinqs  (Daras .  33 -37 ) . The Tribunal  questions whether
the Joint  Appeals Board should  have the power to prevent  an application  from
reachinq  UNAT if the Board finds *nanimously t h a t  t h e  application  is “clearlv
devoid  of merit”. From  the purelv  leqal  p o i n t  of view, it would be more desirable
for t h e  s t a t u t e  t o  leave to the Tribunal, in the liqht of its jurisprudence,  t h e
final decision  whether an application  has any merit.

7. It mav also h e  questioned  whether  the T-‘.hunal  should be authorized  to i m p o s e
torts  on an applicant, even if limited  to one month uet emoluments. Manv of the
cases before UNAT involve  p e r s o n s  n o  lonqer  in the service o f  the Unlted  Nations,
which  would m e a n  that, if imposed i n  s u c h  instances,  costs would be difficult to
collect.

8. Procedures (paras. 38-47). The  Tribunal  has no comments to offer.

9. Remedies  (paras. 48-67). From t h e  v i e w p o i n t  of the Tribunal,  increasinq  the
amount of monetsrv  compensation it can award from two to three years of emoluments,
a s  with the World Bank Tribunal  (the IL0 Tribunal  has n o  limit), does not s e e m
necessarv#  UNAT awards have onlv  once since 1950 invoked  the statute’s power
exceptionallv  to make a n  award qreater t h a n  two ‘.r?ars net base salarv. This  is a
auestion  of policy  which m a v  depend  in part on how far the General  Assemblv wishes
to pursue “hatmonization”.

10. The proposal  to include  a new paraqraph 2A in article  9 of the statute in
order to provide  standards  for awardinq costs to a n  Applicant  appears to be undulv
CcJfIIpl  ica ted. If chanqe is thouqht desirable, a reform d,onq t h e  lines proposed  to
ILOAT  may he preferable,  namelv, to revise UNAT’s statute to DrOVide that  “ I f  the
Trihunal  finds  the application  well-founded  in whole or in part, it m a y  a w a r d  t o
the applicant compensation for reasonable  costs incurred  bv him in institutinq
proceedinqs  hefore the Tribunal”.

11, Post-judqment  proceedings  (paras. 6 8 - 7 2 ) . The Tribunal  aqrees with the
suqqestion that a request  for the interpretation  or clarification  oE a judqment  he
allowed, b u t  a  one-vear  time-limit  should he added,

12. Review  of Tribunal  judqments  (paras. 73-95). The  Tr ihunal  thinks apProDr iate
o n  its part a measure  of reticence  with reqard to matters  relatinq  to the review of
its judqments.

/ . . .
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13. The  Tribunal  has considered  the various proposals  presented  bv the Off iCS 01
Leqal Affairs. It recalls  that the current s y s t e m  estahlished  hy t h e  General
Assemhlv  f o r  r e v i e w  of UNAT  i u d q m e n t a  bv t h e  International  Court of Justice has
Proved practicable and useful. The  hiqh authority  of the Court as reflected in the
Fasla and &tished opin ions  suqqests  to the Tribunal  that the role  of the C o u r t
should  be retained. The  system proposed in article  11 &, and the chanqea hy w n v
of “harmonization” that would he reauired in  the  ILOAT  stat\lts, would create  n e w
and more difficult problems,

14. The  Trihunal  considers  that the existinq  system should  be retained permittinq
review to be aouqht hv Member States, bv the Secretarv-General  or bv the applicant.

15. The  Tribunal  also notes  that,  in the usual case, an applicant  has alroadv had
recourse  to the elahorate  procedure  of the Joint  Appeals Board.

16. There  does not s e e m  t o  be justification  for addinq another  tier in t h e  f o r m  of
a “review  Panel” com(rrisinq  members  of both ILOAT and UNAT, as suqqested  hv t h e

Office of Leqal  Affairs in article  11 his, which would add aiqnificantlv  to the--
coat and time required  bv t h e  judicial process.

17. The Trihunal  wishes  in this connection  to draw attention to the n e e d  t o  reduce*
the difficulties  und& which  the joint appeals  boards operate. The boards
constitute an indispensable  first p h a s e  o f  the consideration of complaints  hy st,aff
mcmhers  concernina  non-observance  of c o n t r a c t s  of emplovment  and terms of
appointment. For a lnnq time n o w , the work of the various hoards in New York,
Geneva anal Vienna has met  with serious difficulties because  of inadequate  human,
financial  and administrative  resources. The  Tribunal  h a s  in a number  of its
judqments  recalled  t h e  maxim  t h a t  iustice  delaved is iustice denied. However,  in
sprinq 1984 it has had to deliver  a judqment in a case in which  the Joint Appeals
Board (Geneva) procedure teak a full five vears, none  of the Aelavs heinq
attributable  to the staff member  concerned. The  Tr ihunal  is also aware that, in
New York, the extremelv  small number  of staff memhers  assiqned hv the Office of
Personnel  Services  t o  p r e p a r e  the responses on hehalf  of the Administration  is
unrealistic  and thev cannot perform the work in a timelv manner.

18. The  Tribunal  thus urqes that the joint appeals hoards  he orovided with
adequate  resources  so that thev can achieve  the Purposes  for which  the General
Assemhlv  created thcrll  when it adopted  Staff Requlation  11.1 35 years aqo. While
t h e  Administrative  Trihunal  itself has k e p t  pace with its work, the inahilitv  Of
the joint  appeals boards  to fulfil their functions  in a reasnnahlv  timelv  wav is
harmful to the Orqanization’s  staff m e m b e r s , to the appeals svstem, and to the

United Nations.

19. Co-operation  between the Trihunals  (Paras. 96-99). The  Trihunal  welcomes  and
is seckinq  to encouraqe  wider contacts hetween the memhcrs  and secretariats  of UNAT
a n d  ILOAT in order to facil itate the resolution of (:ornmon  problems. It favollrs hi
reqular  ioint maetinq di:rinq the IINAT  r,prinq srssic?n when the two  trihunals drp
sitt.inq  in the same citv (Ger,eva).
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20. The  Tribunal  aiso helieverJ t h a t  consideration  should  be qiven t o  t h e
preparation  of joint IrOAT/UNAT  repertoires  or indices  o f  judgments,  w h i c h  could  he
v~rv useful  in t h e  further harmonization  of the work o f  the two tribunals.

21, Additional  matters. The Tribunal  h a s  lonq found it useful  to a p p o i n t  a fourth
member  to serve in a particular  case  as an alternate  in t h e  e v e n t  of i,tcapacity  of
one of the members. If the General Assemblv were otherwise  to revise the statute,
t h e  Trihunal  s u q q e s t s  that t h i s  practice  be codified  i n  a revision of the second
sentence of article  3, paraqraph I, of the statute to provid? that “ O n l y  three
shall sit in anv particular case hut the President mav appoint  a fourth member to
serve as an alternate, who  shall h a v e  the riqht  to vote if a memhvr is unahle  to do
so”.

22. I;: order to foster the independen-e  of the Tribunal, it is believed  that the
statute,  if otherwise  to he revised, should  m a k e  clear that the concurrence  of the
Tcihunal  should  he reauired with respect to the terms of appointment and the actual
appointment of the Executive Secretary and staff, rather  than their heinq made
solely  hv the Secretarv-General  who is a party to most cases cominq before the
Trihunal. The E x e c u t i v e  Secretarv ad staff, as oPficials  of a judicial  hodv, m u s t
have  the  necessarv independence  of the  parties te proceedinqs. It is  thus
cuqsasted for the consideration o f  the Ge,:arpl Assemhlv that there he added to
article  3, paraqraph 4, of the  s ta tu te  provision  alonq  the  lines  that :

“The  Executive Seer C..arv and other staff shall be appointed and the relevant
conditions  of appointment shall he settled  in mnsultdtion  hetwcen the
Tribunal  and t h e  Secretarv-Gerlural. The  Execut ive  Secretarv and his  s ta f f
shall he responsible  onlv  to t h e  Tribunal  ?.n t h e  exercise of their functions.”

/ . . .
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A.

B.

C.

D.

ANNEX III

Jurisdiction of the administrative tribunals of the United Nations-
and the International Labour Orqanisation

UNAT in respect of all staff disputes

United Nations g/
International Civil Aviation Orqanization
International Maritime Orqanization

UNAT in respect of Pension Board decisions

Reqistrv of the International Court of Justice
International Fund for Aqricultural  Development
International Centre for the Study of the Preservation

and the Restoration of Cultural Propertv b/

GNAT in respect of Pension Board decisions and ILOAT in
respect of all other staff disputes

International Labour Orqanisation c/
Food and Aqriculture  Orqanization of the United Nations
United Nations Educational, Scientific and Cultural

Orqanization
World Health Oraanization
International Telecommunication Union
World Meteorolocrical  Orqanization
World Intellectual Propertv Orqanization
International Atomic Enerqv Aqency
Interim Commission for the International Trade Orqanization
United Nations Industrial Development Orqanization

II&AT in 'respect of all staff disputes fi/

Universal Postal Union
European Orsanization for Nuclear Research b/
European Orqanisation for the Safetv of Air Naviqation b/
European Patent Orqanisation h/
European Southern Ohservatorv b/
Interqovernmental  Council of Copper Exportinq Countries b/
European Free Trade Association b/
Inter-Parliamentary Union h/
European Molecular BioloqvLahoratory  b/
World Tourism Orsanization b/
African Traininq and Research Centre in Administration

for Development b/
Central Office for International Railwav Transport b/
International Center for the Reqistration  of Serials b/
International Office of Epizootics b/-

(UN)
(ICAO)
! IMO)

(ICJ)
(IFAD)

(ICCROM)

(IL01
(FAO)

(UNESCO)
(WHO)
(ITU)
(WMO)
(WIPO)
(IAEA)
(ICITO/GATT)
(UNIDO)

(UPU)
(CERN)
(Eurocontrol)
(Em)
(ESO)
(CIPEC)
(EFTA)
(IPU)
(EMBL)
(WTO)

(CAFRAD)
(OCTI)
(CIEPS)
(OIE)

/ . . .

.,.
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Notes

d/ Exceptinq  the Reqistry of the International Court of Justice (see part B)
and UNRWA area staff (see commentary, note 14).

b/ Not a participant in the United Nations common system.

c/ ILOAT also in respect of the IL0 Staff Pension Fund and certain private
law contracts.

31 These orqanizations are not members of the United Nations Joint Staff
Pension Fund. The only member orqanization of the Fund that has not vet aqreed to
the submission of disputes relatinq to Pension Board decisions is the European and
Mediterranean Plant Protection Orqanization (EPPO), which is not a participant in
the United Nations common svstem.


