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EXPLANATORY NOTE

In resolution 833 (IX), paragraph 2 (a), the General Assembly requested
the Secretary-General to prepare a concise annotation of the text of the draft
international covenants on human rights. The present document has been prepared
pursuant to this resolution.

It is divided into ten chapters. Chapter I gives an outline of the )
history of the draft covenants and Chapter II indicates briefly certain general
problems relating to the draft covenants. The4preambles, the article on the
right of peoples and nations to self-determination and the articles on general
provisions, which are either identical or very similar in both draft covenants,
are dealt with in Chapters III, IV, and V respectively. Chapters VI and VII
cover the articles on civil and political rights and the measures of implementatior
for such rights. Chapters VIII and IX cover the articles on economic, social
and cultural rights and the measures of implementation for such rights. The
final clauses, which are common to both draft covenants, are dealt with in
Chapter X.

An attempt has been made to present analytical summaries of the debates

on all the articles, setting out the main points of substance and important

guestions of drafting which have been raised. These summaries are condensed

and generalized statements and do not necessarily reflect in every detail the
views expressed by particular governments. At the end of each summary,

relevant documents are listed. - |
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CHAFTLR I

AN CUTLINE OF THE HISTORY OF THE DRAFT COVENANTS

1. In pursuance of Article 68 of the Charter the Economic and Social Council,
by resolution 5 (I) of 16 February 1946, established a Ccmmission on Human Rights
and instructed it to submit proposals, reccmmendations and reports regarding,
inter alia, an international bill of human rights. By resolution 9 (II) of

21 June 1946 the Coﬁncil further requested the Commission to submit "suggestions
regarding ways and means for the effective implementation of human rights and
fundamental freedcms'. : :

2. The Commission held its first session from 27 Januvary to 10 February 19h7.
It studied a number of draft bills on human rights and proposals on
implementationi/and had a general discussion on the form and content of an
international bill of human rightsg

5 Upon the request of the Chairman of the Commission, the Economic and Socia’
Council, in resolution 46 (IV) approved the appointment of a drafting committee ,
consisting of eight members of the Commission, which was to prepare, on the
basis of documentation supplied by the Secretariat, a preliminary draft of an
international bill of human rights.

4.  The Drafting Committee held its first session from 9 to 25 June 1947 and
had before it a draft outline of an international bill of human rights prerared
by the Secretariat, a draft international bill of human rights submitted by the
United Kingdom of Great Britain and Northern Ireland, draft articles of an
international bill of human rights submitted by the United States of America ar
draft articles of an international declaration of human rights submitted by the
representative of France.é

5e Concerning the form which the draft of an international bill might take,
two views were put forward in the Drafting Committee. One was that the draft,
in the first instance, should take the form of a declaration, the other that it

should be in the form of a convention. It was agreed, however, by those who

1/ E/cN.bfuek.
_ g/ ESC (IV), suppl. 3.
3/ E/CN.L4/21, annexes A, B, C and D.
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favoured the declaration form that it should be accompanied or follcwzd ty =
convention or conventions on specific groups of rights. It was also agresd Ty
those who favoured the convention form that the General Assembly, in recommending
a convention to Member States, might make a declaration wider in content and
more'general in expression. The Drafting Committee, therefore, decided to
attempt to prepare two dccuments, a working paper in the form of a declaration
which would set forth general principles or general standards of human rights;
and a working paper in the form of a convention which would define specific rights
and the limitations or restrictions in the exercise thereof. The Committee
prepared and submitted to the Commission draft articles of an international
declaration oi/human rights and draft articles of an international convention on

human rights.— The Committee also considered the question of implementation

and transmitted to the Commission a memorandum on the subject prepared by the
Secretariat.z/
5. At its second session (2 - 17 December 1947) the Commission on Human Rights
_‘ecided that the term "international bill of human rights" should be applied to
‘iche entire series of documents in preparation, namely, a declaration of human
rights, a convention or covenant on human rights and measures of implementation.
It established three working groups: one on the declaration, one on the covenant
and a third on implementation. On the basis of the reports of the first two
working groups— the Commission drafted a declaration of human rights and a
covenant on human rights.Z/ These drafts, together with the report of the
working group on implementation,g/were transmitted to govermments for
nbservations, suggestions and proposals.
.« The Drafting Committee, at it; second session (3 - 21 May 1948), revised

9

the declaration and the covenant,< taking into consideration the comments and

proposals of governments.ig

4/  E/CN.4/21, annexes F and G,

5/ E/CN.4/21, annex H,

6/ E/CN.4/57 and E/CN.L/56.

7/ EsC (VI), suppl. 1, annexes A and B.
8/ ESC (VI),suppl. 1, annex C.

9/ E/CN.L/95, annexes A and B.

0/ E/cN.4/82/Rev.l and 82/Add.1 - 12.
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8. At its third session (24 May - 16 June 1948) the Commission once more
redrafted the declaration but did not have time to consgider the covenant and

the question of implementation. The declaration thus redrafted, together with
the draft covenant as prepared by the Drafting Committee and several proposals

on implementation, was submitted to the Economic and Social Council;ii/ and was,
in turn, transmitted by the Council, in.resolution 151 (VII), to the General
Assembly.

9. The draft declaration was placed on the agenda of the third session

(21 september - 12 December 1948) of the General Assembly and was discussed first
in the Third Committee and then in the plenaryflg/ On 10 December 1948 the
General Assembly adopted and proclaimed the Universal Declaration of Human Rights

as "a common standard of achievement for all peoples and all nations”". At the

same time, in resolutions 217 E and B (III), it requested the Council to ask the

Commission to prepare, as a matter of priority, a draft covenant on human rights
and draft measures of implementation, and to examine further the question of the
right of petition. In resolution 191 (VIII) the Council transmitted these two
resolutions to the Commission for the action contemplated therein.

10. During its fifth session (9 May - 20 June 1949) the Commission examined

the draft covenant, article by article, but did not consider additional articles
which were proposed including articles on economic and social rights. It decided
to transmit the draft covenant and the additional articles to govermments for
comments.ié/ It also requested the Secretary-General to prepare a survey of the
activities of United Nations organs and specialized agencies in matters falling
within the scope of Articles 22 -~ 27 of the Universal Declaration.

11. On the question of implementation there were proposals regarding the
establishment of an international court of human rights, of\gd hoec committees or

permanent organs, which would settle disputes arising out of the interpretation

11/ ESC (VII), suppl. 2, annexes A, B and C.

12/ GA (III), 3rd Com., 89th - 116th, 119th - 16Tth and 17hth - 179th mtgs.;
plen. 180th - 183rd mtgs.

13/ ESC (IX), suppl. 10, annexes I and II,
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or application of the covenant or otherwise supervise the observance of its
provisions, and to which either States alone, or individuals and groups, as

well as States, might submit petitions or applications. Such proposals,
according to one school of thought, would tend to undermine the sovereignty and
independence of States, and were in conflict with the whole system of international
public law regulating the relations between States. A majority of the Commission,
however, was in favour of scme éystem of implementation. There was general
agreement that if a system of implementation was established States should have
the right to initiate proceedings. Opinion was evenly divided as to whether
individuals and groups should have the right of petition. In view of the
complexity of the matter, the Commission requested the Secretary-General to
prepare a methodical questionnaire on implementation on the basis of the

proposals. It decided to transmit all proposals and statements as well as the

1L/

questionnaire (which was amended by the Commission) to governments for comment.
12. In the course of its sixth session (27 March - 19 May 1950) the Commission
re-examined the draft covenant and formulated measures of implementation, taking
into consideration the ccmments and observations of governmentsié/and the survey
of the activities of United Nations organs and specialized agenciles in matters
within the scope of articles 22 - 27 of the Universal Declaration.lé

135. The Commission first revised the existing articles (first eighteen articles)
of the draft covenant which were related "to some of the fundamental rights of
the individual and to certain essential civil freedoms". Then it considered the
guestion of implementation. It decided that a permanent body, a human rights
committee, should be established, which would receive any complaint by any State
party to the covenant that another State party was not giving effect to any

provision thereof, and which would offer its good offices to the States concerned

14/ ESC (IX), suppl. 10, annex III.
15/ EfCN.4/353 and Add.l - 11
16/ E/CN.4/36k.
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with a view to a friendly solution of the matter. The Commission drafted

articles on the establishment, composition and competence of the human rights

17/

committee.

14, Next the Commission turned its attention to proposals on econcmic and
social rights. After a general debate it decided that the covenant and measures
of implementation that had been drafted should be considered as "the first of
a series of covenants and measures', and that it would proceed at its next
session to consider "additional covenants and measures dealing with economic,
social, cultural, political and other categories of human rights". It also
de .ided to secure the co-operation of specialized agencies in the drafting of
articles on economic, social and cultural rights.lé

15. Finally, the Commission decided to transmit to the Council for its
congideration draft articles on the application of the covenant to federal
States and to non-self-go&erning and trust territories, and it requested the
Secretary-Ceneral to prepare a report on federal and territorial application
clauses.ig/

16. The Council consideredgg/the draft covenant at its eleventh session

(3 July - 16 August 1950). It had before it a memorandum containing
observations on the draft covenant g}-/anc't a report on federal and territorial

22/

application clauses— both by the Secretary-General, and a report of UNESCO

on regulations concerning econcmic and social rights.gé/

17. In resolution 303 C (XI) the Council approved the decision of the Ccommission
to consider "additional covenants and measures dealing with economic, social,
cultural, political and other categories of humen rights"; and in

resolution 303 D (XI) it requested the Secretary-General to consult specialized
17/ ESC (XI), suppl. 5, paras. 3L-46 and annex I.

18/ ESC (XI), suppl. 5, paras. 29-33.

19/ ESC (XI), suppl. 5, paras, 25-26 and annex I, arts. 43 and Lk.

20/ ESC (XI), plen. 377th-379th mtgs.; E/AC.7/§R.159-157_and 159,

21/ E/L.68.

22/ E/1T732.

23/ EB/1752.
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agencies on matters relating to economic,Asocial and cultural rights.
Furthermore, the Council adopted resolution 3035 T (XI) by which the General
Assembly was requested to make policy decisions regarding:

(a) The general adequacy of the first eighteen articles;

(b) The desirability of including special articles on the application
~of the covenant to federal States and to non-self-governing and
trust territories;

(c) The desirability of including articles on econcmic, social and
cultural rights; and

(d) The adequacy of the articles relating to implementation.
In the same resolution the Council requested Member States to submit their
observations on the draft covenant.
18. At its fifth session (19 September - 15 December 1950) the General Assembly
studied the questions of policy relating to the draft covenantgg/and made the
following decisions.
19. With respect to the "general adequacy of the first eighteen articles", the
Assembly in resolution 421 B (V), after expressing the opinion that the list of
rights in these articles "does not contain certain of the most elementary rights"
and that the wording of thos. articles "should be improved in order to protect
more effectively the rights to which they refer", called upon the Council to
request the Commission to revise the draft covenant "with a view to the addition
in the draft covenant of other rights" and with a view to defining "the rights
set forth in the covenant and the limitations thereto with the greatest possible
precision”.
20. Regarding the federal and territorial application clauses, the Assembly, in
resolutions 421 ¢ (V) and 422 (V) respectively, called upon the Council to
request the Commission to study a federal State article and to prepare
recommendations "which will have as their purpose the securing of the maximum
extension of the covenant to the constituent units of federal States and the
meeting of the constitutional problems of federal States"; and to include the

following article in the covenant:

2L/ GA (V), 3rd Com., 287th-316th and 318th mtgs.; plen. 31Tth mtg.
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"The provisions of the present covenant shall extend to or be
applicable equally to a signatory metropolitan State and to a2ll the
territories, be they non-self-governing, trust or colonial territories,
which are being administered or governed by such metropolitan State".

2l. On the question of economic, social and cultural rights, the Assembly, in
resolution 421 E (V), declared that "the enjoyment of civil and political
freedoms and of economic, social and cultural rights are interconnected and
interdependent" and that "when deprived of economic, social and cultural rights
man does not represent the human person whom the Universal Declaration regards
as the ideal of the free man"; and decided "to include in the covenant on humean
rights economic, social and cultural rights and an explicit recognition of
equality of man and woman in related rights as set forth in the Charter of the
United Nations", and requested the Commission through the Council "to include

in the draft covenant a clear expression of economic, social and cultural rights
in a manner which relates them to the civic and political freedoms proclaimed
by the draft covenant".

22. Finally, the Assembly discussed the question of implementation. In
resolution 421 F (V) it called upon the Council to request the Commission

"to proceed with the consideration of provisions, to be inserted in the draft
covenant or in separate protocols, for the receipt and examination of petitions
from individuals and organizations with respect to alleged violations of the
covenant", and to take into consideration a number of proposalsgz/on measures of
implementation.

23%. In addition to the policy questions on which the Council had requested
decisions, the Assembly took up the right of self-determination and, in
resolution 421 D (V), called upon the Council to request the Commission "to study
ways and means which would ensure the right of peoples and nations to self-
determination and to prepare recommendations'" thereon.

2k, At its twelfth session (20 February - 21 March 1951) the Economic and Social
Council considered General Assembly resolutions 421 (V) and 422 (V) on the

2
draft covenant as well as communications from ILO and UNESCO—' concerning

25/ A/C.3/L.78, 81, 9L (Rev.l) and 93.
26/ ESC (XII), annexes, a.i. 12, E/1880/Add.1l and 7.
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co-operation between the Ccmmission and the specialized agencies with regard to
economic, social and cultural rights. In resolution 349 (XII) the Council
transmitted the Assembly resolutions to the Commission and invited the
specialized agencies to participate in the work of the Commission relating to
econcmic, social and cultural rights.

25. The Secretary-General presented to the Commission at its seventh session
(16 April - 19 May 1951) a compilation of observations on the draft covenantgz/
submitted by governments in pursuance of Council resolution 303 I (XI) and
Assembly resolution 421 H (V), an analysis of the policy decisions of the
Assembly,gé a memorandum on the general adequacy of the first eighteen

29/ 30/

articles,— a memorandum on economic, social and cultﬁral rights,~ a memorandunm
on measures of implementationéi/and a memorandum on co-operation between the
Ccmmission and the specialized agencies in matters relating to economic, soclal
and cultural rights.ég/

26. The Commission devoted itself first to the drafting of articles on econcmic,
socilal and cultural rights, then to formulating provisions on a system of periodic
reports, and finally to reconsidering the provisions of the human rights

P4
committee.a)/ The representatives of ILO, UNESCO and WHO participated in the

Comnission's deliberations.

27. On the basis of the proposals of governments and suggestions of specialized
agencies,éﬁ/the Commission drafted fourteen articles on economic, social and
cultural rights. It then formulated ten articles on measures of implementation,
under which States parties to the covenant would submit periodic reports
concerning the progress made in achieving the observance of human rights.
Finally, the Commission revised the provisions concerning the human rights

committee, but did not consider a proposal concerning a ‘'protocol on petitions

27/ E/CN.L/552.

28/ E/cw.k/513.

29/ Efcn.L/528.

30/ EB/CN.4/529.

31/ E/cw.4/530.

32/ E/CN.4/534 and Add. 1-3.

éé/ ESC (XITII), suppl. 9, paras. 29-90 and annex I.

34/ E/CN.L/AC.1L/2 and Add. 1-5,
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from individuals and organizations" and a "proposal relating to the
establishment of an office of the United Nations high commissioner for human
rights”.éé/

28. The Commission did not decide whether the articles on the human rights
ccmmittee should be applied to economic, social and cultural rights as well as
civil and political rights, nor did it decide whether the articles on the
reporting procedure should be applied to civil and political rights as well as
economic, social and cultural rights.

29. Although it was generally agreed that economic, social and cultural rights
on the one hand, and civil and political rights on the other, were equally
important, the opinion was expressed that the former were not justiciable rights
and the method of their implementation was therefore different. A proposal vas
made which would reccumend to the Council that the General Assembly be requested
to reconsider its decision to include econcmic, social and cultural rights in the
same covenant with civil and political rights.éé/ This proposal, however, was not
adopted.

50. The draft covenant was discussed- by the Econcmic and Social Council at its
thirteenth session (30 July - 21 September 1951). The guestion was raised
whether the human rights committee procedure and the periodic reporting
procedure, respectively, should be applied to civil and political rights, or
economic, social and cultural rights, or both categories of rights. Conscious

of the difficulties which might flow from embodying in one covenant two different
categories of rights, and at the same time aware of the importance of both,

the Council, in resolution 384 (XIII) invited "the General Assembly to
reconsider its decision in resolution 421 E (V) to include in one covenant
articles on economic, social and cultural rights, together with articles on

civil and political rights".

35/ ESC (XIII), suppl. 9, annexes V and VI.
36/ E/CN.L/619/Rev.1.
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31. The draft covenant was the subject of a long debate at the sixth session
(6 November 1951 - 5 February 1952) of the General Assembly.éz/ ‘
32. In resolution 543 (VI) the Assembly decided to request the Economic and
Social Council to ask the Commission on Human Rights:

"Po draft two covenants on humsn rights ..., one to contain civil
and political rights and the other to contain economic, social and
cultural rights, in order that the General Assembly may approve the two
covenants simultanecusly and open them at the same time for signature, the
two covenants to contain, in order to emphasize the unity of the aim in
view and to ensure respect for and observance of human rights, as many
similar provisions as possible ..."

It also requested Member States and specialized agencies to submit drafts or
memoranda on the form and contents of the proposed covenant on economic, social
and cultural rights. Further, in resolution 544 (VI), the Assembly called upon
the Council to ask the Commission to revise the draft articles on economic, social
and cultural rights and to take into consideration the views of governments,
specialized agencies and non-govermmental organizations.

33, Vith respect to the question of implementation, the Assembly in

resolution 547 (VI) forwarded to the Commission a number of additional pro;osalsé§/
as vworking papers.

34, The question of reservations was brought up in connexion with the draft
covenants. In resolution 546 (VI) the Assembly through the Council instructed the
Commission to prepare "one or more clauses relating to the admissibility or
non-admissibility of reservations and to the effect to be attributed to them".
Finally, in resolution 545 (VI) the Assembly decided to include in the covenants
an article which should provide that "all peoples shall have the right to
self-determination", and should "stipulate that all States, including those

having responsibility for the administration of non-self-governing territories,

should promote‘the realization of that right, in conformity with the purposes and

37/ GA (VI), 3rd. Com., 358th-372nd and 387th-411lth mtgs.; plen. 37hth-375th mtgs.; |
annexes a.i. 29, A/C.3/559 and A/2112.

38/ A/C.3/L.191/Rev.2 and 3, 193, 195 and 195/Rev.2, 196 and 196/Rev.2 and
198/Rev.2.
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principles of the United Nations, and that States having responsibility for the
adninistration of non-self-governing territories should promote the realization
of that right in relation to the peoples of such territories".

35. The Economic and Social Council, in resolution 415 (8-1), transmitted to
the Commission the Assembly resolutions on the draft covenants and requested it to
prepare two covenants along the lineg indicated by the Assembly.

36. The Secretary-General presented to the Commission at its eighth session

(14 April - 14 June 1952), a memorandum on the Assembly and Council resolutions
concerning the draft covenants,ég/a memorandum on the "general adequacy of the
first eighteen articles",gg a memorandum on economic, social and cultural
rights,ﬁi/observations of Member States and specialized agencies on the proposed
covenant on economic, social and cultural rights,gg/a memorandum on measures of

3/ b/

implementation— and a report on the federal clause.
37. The Commigsion started to work on two covenants, one on economic, social

and cultural rights and one on civil and political rights.ﬁé/ First it drafted

an article on the right of peoples and nations to self-determination and decided
that the article should be article 1 of each covenant. Then it proceeded to
revise the articles on economic, social and ciltural rights and the articles on
civil and political rights, on the basis of previous drafts and taking into
consideration the instructions of the Assembly and the Council and the
observations of govermments and specialized agencies. FEventually, it adopted a
preamble and fifteen articles for the covenant on economic, social and cultural
rights and a preamble andeighteen articles for the covenant on civil and political

rights. A proposalgé/was made that the Commission should request the General

39/ E/CH.b4/643,

bo/ E/CN.4/528/Add.1.

b/ E/cN.b4/650.

L2/ BE/CN.L/654 and Add.1-9 and E/CN.4/655 and Add.1-L,

43/ E/CN.k/530/Add.1.

b/ m/cw.b/651.

45/ ESC (XIV), suppl. 4, paras. 92-289 and annexes I, II and III.

Eé/ E/CN.u/L.lgs.
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Assembly, through the Econcmic and Social Council, to revise its decision in
resolution 543 (VI) to prepare two separate covenants. This proposal was not
adopted.

38. Turing this session the Commission was not able to ccmplete the drafting

of the covenants and, in particular, to consider questions of implementation,
provisions on reservations and a federal State clause. In a draft resolution

it requested the authorization of the Council to complete its work on the
covenants at its next session in order that they might be submitted
simultaneously in 1953.

39. In resolution 440 (XIV) the Econcmic and Social Council instructed the
Commission to ccmplete its work on the covenants at its next session.

40, The Commission devoted the major part of its ninth session (7 April -

30 May 1953) to the consideration of the draft covenants.ﬁz/ It adopted seven
additional articles dealing with civil and political rights. It revised the
provisions relating to the establishment, composition and jurisdiction of the
human rights committee in connexion with the covenant on civil and political
rights, but it did not decide whether such provisions were to be applied to the
covenant on econcmic, social and cultural rights. It did not have time to
re-examine the provisions relating to the system of periodic reports in connexion
with the covenant on economic, social and cultural rights or with the covenant on
civil and political rights. Nor did it reconsider the finsl clauses, including
federal and reservations clauses. A proposalﬂg/which would request the Council
to ask the Genergl Assembly to reconsider its decision that two covenants,
instead of one, should be drafted was rejected.

41. Noting the progress made in the drafting of the covenants, the Economic and
Social Council, in resolution 501 B (XVI), requested the Commission to complete
its work at its tenth session in 1954, transmitted the report of the Commission
to the General Assembly and invited Member States, specialized agencies and

non-governmental organizations to submit observations on the draft covenants.

47/ ESC (XVI), suppl. 8, paras. 24-21L and annexes I and II.
48/ m/cN.b/L.272,
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L2, The General Assembly at its eighth session (15 September - 9 December 1953%)

discussed two questions relating to the draft covenants: the question of a

federal clause and the question of the right of petition.ug/ It did not make any
policy decision on either question, but in resolution 737 (VIII) it transmitted
50/ 51/

draft resolutions on a federal clause™~~ and on the right of petition=— to the
Commission. The Assembly resolution was forwarded to the Commission by £he
Council in resolution 510 (XVI).

L3, It was during its tenth session (23 February - 16 April 1954) that the

Commission concluded its work on the draft covenants.52/

53/ s5h/

oObservations of govermments,<~ of specialized agencies= and of non-governmental

55/

organizations== on the draft covenants. Also before it were the Secretary-

56/

General's memoranda on civil and political rights,=— on econcmic, social and

58/

cultural rights,éz/on measures of implementation,“— on the question of"

59/ 60/

reservations®= and on final clauses.
L, At its tenth session the Commission proceeded to redraft the articles

Before it were

relating to the system of periodic reports for the implementation of the covenant
on economic, social and cultural rights. It adopted an article concerning
reports on civil and political rights for the implementation of the covenant on
civil and political rights, but it decided not to apply the human rights

committee procedure to the covenant on economic, social and cultural rights.

Lo/ aa (vIIr) Brd Com. 518th-521st and 523rd-524th mtgs.; plen. L60th mtg.
50/ A/C.3/L.366, 374 and 388.

51/ A/C.3/L.372/Rev.L1,

52/ ESC (XVIII), suppl. 7, paras. 24-321 and annexes I, II and ITII.
53/ E/CN.4/69k and Add.1-7.

sk/ E/CN.4/692 and Add. 1-2.

55/ E/CN.4/702 and Add. 1-6.

56/ E/CN.L/67L.

57/ E/Cu.L/673.

58/ E/CN.L/675.

59/ E/CN.4/677.

60/ E/CN.4/678 and Corr. 1.



A/2929
English
Page 18

It discussed, but did not adopt, provisions on the right of petition of
individuals, groups or non-govermmental organizations in respect of either civil
and political rights or economic, social and cultural rights.

45. The Commission adopted a federal clause stipulating that the provisions of
each covenant "shall extend to all parts of federal States without limitations or
exceptions". Previously it had embodied in each covenant a territorial
application clause, adopted by the General Assembly in resolution 422 (V), which
stated that the provisions of the covenant "shall extend to and be applicable
equally to a signatory metropolitan State and to all the territories, be they
non-gelf-governing, trust or colonial territories, which are being administered
or governed by such metropolitan State". The Commission was unable to reach an
agreement on the formulation of a clause on reservations, and it decided to request
the Council to transmit a number of proposalséi/to the General Assembly.

46. The Commission also discussed proposals on the right to own property but it
adjourned sine die consideration of the question. .

k7. The draft covenants, as thus prepared by the Commission, contain the

following parts:

Draft covenant on civil and political rights

Preamble

Part 1 Article 1 The right of self-determination

Part 1II Articles 2 - 5 General provisions

Part III Articles 6 - 26 (ivil and political rights

Part IV Articles 27- 48 Measures of implementation (human
rights committee)

Part V Articles 49~ 50 Measures of implementation (reports)

Part VI Articles 51- 54 Final clauses

Draft covenent on economic, social and cultural rights

Preamble

Part I Article 1 The right of self-determination

Part 1II Articles 2- 5 General provisions

Part II1T ‘Articles 6- 16 Economic social and cultural rights

Part 1V Articles 17- 25 Measures of implementation (system of
periodic reports)

Part V Articles 26- 29 Final clauses.

61/ E/CN.4/L.3L45 and Add.1, 349, 351, 352, 353 and 35k,
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48, In submitting its report to the Council the Commission included a suggestion
that the‘General Assembly should give the draft covenants, not a single reading,
but two separate readings at two consecutive sessions.

49, By resolution S5k5 B (XVIII) the Council transmitted the draft covenants to
the General Assembly and drew its attention to the suggestion that they should

be given two readings.

50. The General Assembly considered the draft covenants at its ninth session.§§/
A first reading of the draft covenants, beginning with a general discussion, took
place in the Third Committee. Upon the recommendation of the Committee the
General Assembly adopted resolution 833 (IX) on the draft covenants. In this
resolution, after expressing its gratitude to the Commission for the work it had
accomplished ,the Assembly:

1. Invites:

(a) Governments of States Members and non-members of the Urdted
Nations to communicate to the Secretary-General, within six months after
the end of the present session of the General Assembly, any amendments or
additions to the draft international covenants on human rights or any
observations thereon;

(b) The specialized agencies to communicate to the Secretary-General,
within six months after the end of the present session, any observations
they may wish to make with regard to the draft international covenants;

(¢) The non-govermental organizations concerned with the promotion
of human rights, including those in the non-self-governing and trust
territories, to stimulate public interest in the draft international
covenants on human rights by all possible means in their respective countries;

2. Requests the Secretary-General :

(a) To prepare and distribute to Govermments, as early as possible, a
concise annotation of the text of the draft international covenants, taking
account of the observations made before and during the ninth session of the
General Assembly, including those made in the Economic and Social Council

and in the Commission on Human Rights;

62/ GA (IX), 3rd Com., 557th-586th mtgs.; plen. 504th mtg.
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(b) To distribute to Governments, as soon as they are received, the
communications which may be made by Govermments and by the specialized
agencies during the next six months;

(c) To prepare as a working paper a compilation of all the amendments
and proposed new articles which may be submitted by Govermments during that
period;

3. Requests the Secretary-General to give the draft international
covenants on human rights the widest possible publicity through all the
media of information available to him, and within the limits of his budget;

L. Recommends that, during the tenth session of the General Assembly,
the Third Committee give priority and devote itself mainly to the
discussion, article by article, in an agreed order, of the draft
international covenants on human rights with a view to their adoption at
the earliest possible date. The discussion shall also cover any new

articles which may be proposed.
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CHAFTER II
GENERAL PROBLEMS REIATING TO THE DRAFT COVENANTS
Table of Contents
Paragraphs

Cne or two covenants ‘ k.12

Brief clauses or elaborate provisions 13-23

Measures of implementation 24 -39

1. While the present document is primarily an annotation of the text of each

article of both draft covenants, there are a number of general problemsvrelating
to the covenants as a whole, which may be noted at the outset.

2. The first is whether there should be one or two covenants. A second is
whether substantive articles should be drafted in general terms or in elaborate
clauses. A third is whether the covenants should contain any international
measures or implementation and, if so, what types or systems of implementation.
These problems are briefly set forth in this chapter.

3. There are three other general problems: Should.the provisions of the
covenants extend to all parts of federal States without any limitations or
exceptions? Should they be equally applicable to metropolitan powers and

to non-self-governing and trust territories? Should there be one or more
clauses relating to the admissibility or inadmissibility of reservations and the
effect to be attributed to them? These problems, though relating to the
covenants as a whole, are discussed in the chapter on the final clauses of the

draft covenants in relation to actual texts adopted or pfoposed.
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1/

One or two covenants=—

., At its sixth session in 1950, the Commission on Human Rights decided that
the draft covenant covering certain essential civil rights, which it had prepared,
should be the first of a series of covenants and that it would consider
additional covenants dealing with economic, social, cultural, political and

other categories of human rights.

5. In resolution 303 I (XI), the Economic and Social Council requested the
General Assembly, inter alia, to make a policy decision regarding "the
desirability of including articles on economic, social and cultural rights" in
the covenant. The General Assembly, in resolution 421 E (V), decided "to

include in the draft covenant a clear expression of economic, social and

cultural rights in a manner which relates them to the civil and political freedoms
proclaimed by the draft covenant'.

6. At its seventh session in 1951 the Commission drafted articles on economic,
social and cultural rights. The Council, in resolution 384 (XIII), invited the
General Assembly "to reconsider its decision ... to include in one covenant
articles on economic, social and cultural rights, together with articles on civil
and political rights". The General Assembly, in resolution 543 (VI), eventually
decided that there should be two covenants on human rights, "one to contain civil
and political rights and the other to contain economic,social and cultural rights",
the two covenants to contain "as many similar provisions as possible" and to be
approved and opened for signature simultaneously, in order to emphasize the unity
of purpose

T It was clear that the opinion of United Nations Members was divided as to
whether there should be one or two covenants. It should be noted, however, that

those in favour of having two covenants as well as those in favour of a single

1/ The question of whether one or two covenants should be drafted was discussed
- on many occasions. Reference may be made especially to the following
documents: CHR (VI), E/CN.4/SR.184 - 187; CHR (VII), E/CN.L4/SR.203-208; .
ESC (XI), E/AC.T/SR.139-155 and 157; ESC (XIII), 522nd-525th mtgs. ;
GA (V), 3rd Com., 297th-299th and 312th-313th mtgs.; a.i. 63, annexes,
A/1559; GA (VI), 3rd Com., 360th-372nd and 387th-396th mtgs., and a.i. 29,
annexes, A/2112 and A/C.3/565.
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covenant were generally agreed that "the enjoyment of civil and political
freedems and of economic, social and cultural rights are interconnected and
interdependent” and that "when deprived of economic, social and cultural rights,
man does not represent the human person whom the Universal Declaration regards
as the ideal of the free man".g/ The divergence of opinion appeared to arise
Tfrom a difference of approach rather than of purpose.

8. Those who were in favour of drafting a single covenant maintained that
human rights could not be clearly divided into different categories, nor could
they be so classified as to represent a hierarchy of values. All rights should
be promoted and protected at the same time. Without economic, social and
cultural rights, civil and political rights might be purely nominal in character;
without civil and political rights, economic, social and cultural rights could not
be long ensured. There should thergfore, be a single covenant which would
embrace all human rights and by which States would solemnly undertake to promote
and guarantee them all. ‘

9. Those in favour of drafting two separate covenants argued that civil and
political rights were enforceable, or justiciable, or of an "absolute" character,
while economic, social and cultural rights were not or might not be; that the
former were immediately applicable, while the latter were to be progressively
implemented; and that, generally speaking, the former were rights of the
individual "against" the State, i.e., against unlawful and unjust action of the
State, while the latter were rights which the State would have to take positive
action to promote. Since the nature of civil and political rights and that of
economic, social and cultural rights, and the obligations of the State in
respect thereof, were different, it was desirable that two separate instruments
should be prepared.

10. The question of drafting one or two covenants was intimately related to the

question of implementation. If no measures of implementation were to be

2/ These two clauses were used both in the preamble of General Assembly

- resolution 421 E (V), in which it was decided that there should be a
single covenant, and in the preamble of resolution 54% (VI), in which it
was decided that there should be two separate covenants.
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formulated, it would make little difference whether one or two covenants were to
be drafted. Generally speaking, civil and political rights were thought to be
"legal" rights and could best be implemented by the creation of a good offices
commnittee, while econcmic, social and cultural rights were thought to be ‘
"programme" rights and could best be implemented by the establishment of a system
of periodic reports. Since the rights could be divided into two broad
categories, which should be subject to different procedures of implementation, it
would be both logical and convenient to formulate two separate covenants.

11. However, it was argued that, not in all countries and territories, were all
civil and political rights "legal" rights, nor all econcmic, social and cultural
rights "programme" rights. A civil or political right might well be a
"programme" right under one regime, an economic, social or cultural right a
"legal" right under another. A covenant could be drafted in such a manner as
would enable States, upon ratification or accession, to announce, each in so far
as it was concerned, which civil, political, economic, social and cultural

rights were "legal" rights, and which "programme"” rights, and by which procedures
the rights would be implemented.

12. Besides these main lines of argument, attention may be drawn to two other
views. One view was that there should be only one covenant on civil and
political rights, and that economic, social and cultural rights, which could only
be promoted progressive;y, should not be embodied in a legal instrument at all.
Another view was that the right or the principle of self-determination, being a
very broad right or a very general principle, might be the subject of a separate
covenant or a special declaration.

3/

Brief clauses or elaborate provisions=

13. There were two schools of thought regarding the manner in which articles on

substantive rights should be drafted. One school held that each article

3/ This problem was discussed in connexion with many substantive articles.
B Reference may be made especially to the following documents: CHR (V),
E/CN.4/SR.90-132; E/CN.L4/528 and Add.1, 529 and 650; GA (V), 3rd Ccm.,
288th-291st and 305th-30T7th mtgs.; and a.i. 63, annexes, A/1559;
GA (VI), 3rd Com., 396th mtg.; and a.i. 29, annexes, A/2112.
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should be a brief clause of a general character; another school was of the
opinion that each right, its scope and substance, its limitations, as well as the
obligations of the State in respect thereof, should be drafted with the greatest
possible precision.

1k, The first school maintained that, in general instruments of such a
comprehensive character as the covenants, it was impossible to set forﬁh the
scope and substance of each right in great detail. While there were concepts of
rights which might be generally acceptable, there were also concepts which varied
a great deal from one legal system to another and might not be universally
applicable. It would be better to provide that "no one shall be held in slavery
or in servitude" than to define exactly what slavery or servitude wasa It would
be better to provide that "the States parties to the covenant recognize the right
of everyone to social security' than to attempt to define the precise content of
that right. The covenants could only contain general provisions, and the precise
scope and substance of each right should be left to national legislation.

15. The limitations to the exercise of each right were even more difficult to
specify.&/ Teke "the right to liberty and security of person" as an example.
During the discussion on this right some thirty limitationsz were suggested. It
was better to provide that "no one shall be subjected to arbitrary arrest or
detention, " the word "arbitrary" being understood to mean both "illegal' and
"unjust", than to include a catalogue of some thirty limitations. With respect
to freedom of information, some thirty limitations were also suggested.é/ It was
better to formulate a simple limitations clause than to prepare an inventory of

thirty limitations.

i/ Attention is drawn to the fact that in the draft covenant on economic, social

B and cultural rights substantive articles do not themselves contain
limitations clauses but are subject to a general limitations clause in
article 4, while in the draft covenant on civil and political rights a
number of substantive articles contain special limitations clauses, apart
frem the provisions on derogations in article L,

5/ E/CN.4/95, Annex B, part IL
6/ ESC (IX), suppl. 10, Annex I, art. 17.
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16. As to the obligations of States, according to this school of thought, the
covenants could provide in a general manner that the States parties should
guarantee civil and political rights in accordance with law, and should recognize
and progressively promote econcmic, social and cultural rights. To enumerate the
specific acts that States might perform in respect of civil or political rights,
or to determine in advance the particular measures they should take in respect of
economic, social or cultural rights, would be going far beyond the scope of the
covenants. Furthermore no directory of specific obligations could be exhaustive.
17. Finally, the covenants were not the only or the final instruments on human
rights. The rights set forth in the covenants could be elaborated - individually
or severally - in a series of international conventions, should the ccmmunity of
nations so desire. For instance, a convention on slavery and servitude, or a
convention on freedom of information, or a convention on social security or on
political rights could be drawn up with more precision and in greater detail than
individual articles on such subjects in the covenants. As a matter of fact,
conventions on specific rights have been and are being drawn up under the auspices
of the United Nations and the specialized agencies.

18. The other school held the view that the covenants on human rights should not
be a second edition of the Universal Declaration of Human Rights, where general
principles regarding human rights and fundamental freedoms had already been set
forth. It would serve little useful purpose were articles of the Declaration

to be reproduced verbatim or in substantially the same form in the covenants.

19. This school maintained that, in the first place, the scope and substance of
each 1ight should be precisely defined. It was not sufficient to declare that
"everyone shall be entitled to a fair and public hearing"; it was far more
important to specify minimum guarantees under which that right could be fully
protected. It was not sufficient to declare that everyone shall have the "right
to education"; it wasvfar more important to set forth the legal standards in
respect of each level of education. To declare the existence of a right, without
indicating its content, would leave much to be desired.

20. The exercise of many rights, it was granted, was subject to limitations. If

limitations were not clearly defined, but couched in general terms, there was
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little guarantee that rights would not be violated. If freedom of worship and
freedom of information might be abridged on the basis of such vague expressions
as "public order" and "national security", such freedoms were in great jeopardy
indeed. In the name of "public order" many a saintly character had been crucified,
in the name of "national security” many a patriot guillotined. Better no covenant
than that it should be an instrument to suppress human liberty. ,
2L. The obligations of the State should'also be stated in unequivocal terms.

| There were areas of human life which the State might not invade and areas in which
it might take positive action - both in order fully to ensure human rights. It
should be made clear, for instance, that freedom of "conscience" and freedom of
"thought", as distinguished from freedom of "worship" and freedom of "information",
were absolute freedoms which permitted of no State interference. It was not
enough to declare that the States parties should "recognize", for instance, the
right of everyone to adequate food, clothing and housing; their obligations,
beyond the mere recognition of the right, should be clearly determined.
22. The Universal Declaration of Human Rights having been proclaimed, what was
the purpose of drafting covenants on human rights if not to define the scope and
substance of each right, its limitations, and the obligations of the State in
respect thereof, as precisely as possible, and thereby to set up international
legal standards and rules whereby a State would abide?
25. It was clear that each of the two schools had exerted its influence on the
drafting of the substantive articles. Some articles were formulated in a very
general manner, while others were drawn up in elaborate terms. It was realized,
of course, that the logic of neither school could be carried to its extreme: the
covenants should not be a second edition of the Universal Declaration of Human
Rights, nor could they be a compendium of all civil and criminal codes and all

social and educational laws.
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T/

Measures of implementation—

2k, There was general agreementthat the provisions of the covenant should be
implenented, on the national level, by States parties through appropriate
legislative, administrative and other measures. As to whether there should be
any international measures of inplementation and, if so, what types or systems
of implementation, there were considerable differences of opinion.

25, With regard to civil and political rights, broadly speaking, three views
were advanced.§ One was that violations of civil and political rights were
basically legal matters which should be settled by a judicial body. Accordingly,
it was proposed that an international court of human rights should be
established, which would settle disputes arising out of the interpretation and
application of the covenant and before which States, individuals, groups of
individuals and non-governmental organizations might be parties. Another view
was that violations of the covenant should be settled by diplomatic negotiations
between States concerned, and in the event of a failure of such negotiations,
they should be subtmitted to ad hoc fact-finding committees. A third view vas
in favour of the establishment of a permanent, independent body, with fact-
finding and conciliation powers, to consider complaints from States only, or
frem individuals and non-governmental organizations as well as States.

26. It was decided that for the implementation of the covenant on civil and
political rights a human rights committee - a permanent body - should be

established,g/which would receive any complaint by a State party that another

7/ The problem of implementation was discussed on numerous occasions.

- Reference may be made especially to the following documents:
E/CN.4/SR.38-39, 110-111, 11k-115, 118-119, 132-135, 167-169, 209-214;
E/CN.4/530, 530/Add.1; ESC (VI), suppl. 1, annex C; ESC (IX), suppl. 10,
annexes II and III.

8/ ESC (IX), suppl. 10, annex III.
9/ See art. 27-48 of the draft covenant on civil and political rights.
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State party was not giving effect to a provision of the covenant, and which would
make available its good offices to the States concerned with a view to a friendly
solution of the matter. The Committee, however, could not consider any
petitions submitted by individuals, groups or non-governmental organizations.£9
27. As to the implementation of the covenant on econcmic, social and cultural
rights, it was decided to establish a system of periodic reports,££/to be
submitted by States parties to the Econcmic and Social Council, on the progress
wmade in achieving the observance of the rights recognized therein.

28. It was generally agreed that the procedure of the human rights ccmmittee
should be applicable only to civil and political rights, and not to econcmic,
social and cultural rights, as the provisions on civil and political rights were
to be put into effect immediately while the provisions on econcmic, social and
cultural rights were to be realized progressively. On the other hand, it was
thought that, while a system of periodic reports should be established for the
implementation of econcmic, social and cultural rights, scme form of a reporting
procedure should also be adopted in respect of civil and political rights.ig

29. A suggestion was made that measures of implementation might be embodied in a
separate instrument. This would encourage States to ratify the covenants, and
would allow them to subscribe to the instrument on measures of implementation at
such time as they might wish. The opinion prevailed, however, that measures

of implementation should be integral parts of the covenants.

30. In the course of the debates on measures of implementation, a difference of
opinion existed as to whether there should be any international measures of
implementation at all.

31. According to one school of thought all international measures of
implementation - whether the establishment of a good offices committee, or of

a system of periodic reports, or of any other institution - were contrary

;9/ For the discussion on the right of petition, see the annotation on art. 40O
of draft covenant on civil and political rights.

l}/ See articles 17-25 of the draft covenant on econcmic, social and cultural
rights.
12/ See article 49 of the draft covenant on civil and political rights.
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to the principle of "domestic jurisdiction" as set forth in Article 2,

paragraph 7, of the Charter, and would undermine the sovereignty and
independence of States.

32. The creation of a good offices committee, it was argued, would be in
conflict with "the whole system of international public law regulating the
relations between States". Such a committee, if established, would have the
effect of transforming a dispute between a private individual and his governmentv
"into an internatiormml dispute, thereby substantially enlarging the area of
international differences, frictions and incidents, unnecessarily burdening and
aggravating international relations and undermining the foundations of peace.Eé
33. The establishment of a system of periodic reports, it was contended, would
also violate Article 2, paragraph T, of the Charter. In the first place, States
should be under no obligation to submit periodic reports to the United Nations.
Secondly, measures which States might take from year to year in order
progressively to realize economic, social and cultural rights should not be
subject to review and criticism by the Commission on Human Rights, or by the
Econcmic and Social Council, or even by the General Assembly.

34. The other school of thoUght maintained that measures of implementation, such
as a good offices committee and a system of periodic reports, were not intended
to undermine the principle of "domestic jurisdiction" as set forth in Article 2,
raragraph T, of the Charter. That principle could not be so interpreted as to
preclude any sovereign State frcm entering into international agreements or
treaties such as the covenants on human rights. Ratification of or accession to
the covenants was an act which any sovereign State could take.

35. 1t was pointed out that international public law had made considerable
progress in recent times. One of the purposes of the United Nations was "to
achieve international co-operation ... in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race,

sex, language or religion'. Indeed, under Article 56 of the Charter, all

13/ ESC (IX), suppl. 10, annex III.
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Members of the United Nations "pledge themselves to take joint and separate action
in co-operation with the Organization for the achievement of the purposes,"”

inter alia, of promoting universal respect for and observance of human rights and
fundamental freedcoms.

36. The mere fact thatrinternational covenants on human rights were being drawn
up indicated that human rights were matters of international concern. By
accepting the cdvenants , States parties would have entered into obligations of an
international character and could hardly then claim that the provisions of the
covenants were matters of exclusively domestic jurisdiction. Even if the
covenants did not contain any measures of implementation, the customary machinery
for the enforcement of treaties, such as arbitration or diplomatic negotiation,
could be set in motion if any provisions of the covenants were violated.

57. It was emphasized that implementation was the heart of the covenants and
without measures of implementation, the covenants would have little practical
value. The Universal Declaration having been proclaimed, the primary purpose

of drafting the covenants was to organize international co-cperation for the
effective observance of human rights.

38. The creation of a good offices committee, it was stated, would be purely

a voluntary act on the part of ratifying or acceding States. Having committed
themselves to guarantee the rights set forth in the covenant on civil and
political rights, States parties should have little hesitation in submitting any
disputes over the application of the covenant to a good offices committee.i—lt

%9. As to periodic reports, it was emphasized, the purpose was not to criticize
or condemn any particular govermments; it was rather to review from time to

time the progress made in achieving the observance of econcmic, social and
cultural rights and to devise means of internatiocnal co-operation in furthering
or expediting the progress. This would be in complete harmony with the spirit

of the Charter of the United Nations.»

14/ The General Assembly, at its fifth session in 1950, rejected two proposals.

T The first was that the General Assembly should recognize that implementation
of the covenant fell entirely within the domestic jurisdiction of States.
The second called for the deletion of the provisions relating to the human
rights ccumittee on the grounds that these constituted an attempt at
intervention in the domestic affairs of States and an encroachment on their
sovereignty. See GA (V), 317th mtg. and annexes, a.i. 63, A/1576. At its
seventh session in 1951 the Commission on Human Rights rejected a proposal

by which it would resolve to omit from the draft covenant the provisions
relating to the human rights committee on the grounds that they envisaged
forms of control which constituted an attempt to intervene in the internal
aiffairs of States and violated their sovereignty. SEE ESC (XIII),

suppl. 9, para. T2.
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CHAPTER III
THE PREAMBLES OF BOTH DRAFT COVENANTS
Table of Contents
Paragraphs
Foundation of freedom, justice and peace 3~5
Ideal of the free man 7-8
Charter obligation 9-10
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Draft Covenant on Civil and Political Rights

The States Parties hereto,

Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peaec in the world,

Recognizing that these rights derive from the inherent dignity of the
human person,

Recognizing that, in accordance with the Universal Declaration of
Human Rights, the ideal of free man enjoying civil and political freedom
and freedom frcm fear and want can only be achieved if conditions are
created whereby everyone may enjoy his civil and political rights, as well
as his economic, social and cultural rights,

Considering the obligation of States under the Charter of the United
Nations to promote universal respect for, and observance of, human rights
and freedoms,

Realizing that the individual, having duties to other individuals
and to the community to which he belongs, is under responsibility to
strive for the promotion and cbservance of the rights recognized in
Covenant,

Have agreed upon the following articles:
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Draft Covenant on Economic, Social and Cultural Rights

The States Parties hereto,

Considering that, in accordance with the principles proclaimed in the
Charter of the United Nations, recognition of the inherent dignity and of
the equal and inalienable righté of all members of the human family is the
foundation of freedom, justice and peace in the world,‘

Recognizing that these rights derive from the inherent dignity of the
human person,

Recognizing that, in accordance with the Universai Declaration of Human
Rights, the ideal of free man enjoying freedom from fear and want can only be
achieved if conditions are created whereby everyone may enjoy his economic,
social and cultural rights, as well as his civil and political rights,

Considering the obligation of States under the Charter of the United
Nations to promote universal respect for, and observance of, human rights
and freedoms,

Realizing that the individual, having duties to 6ther individuals and
to the community to which he belongs, is under responsibility to strive for
the promotion and observance of the rights recognized in this Covenant,

Have agreed upon the following articles:

1. The preamble of each covenant serves as an "introduction" to the articles
which follow. It sets forth general principles relating to the inherent dignity
of the human person, portrays the ideal of the free man in accordance with the
Universal Declaration of Human Rights, reiterates the obligation of States
under the Charter of the United Nations to promote human rights and reminds the
individua; of his responsibility to strive for the observance of human rights,
2. In the course of the drafting of the covenants two separate preambles

were prepared. However, pursuant to General Assembly resolution 543 (VI) it
was decided that, in order to underline the unity of purpose, the two preambles
should contain as many similar clauses as possible and appropriate, one giving
prominence to civil and political rights, the other to economic, sccial and

cultural rights.
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Foundation of freedom, justice and peace;/

3. The first paragraph of each preamble is a statement of a general principle
that "recognition of the inherent dignity and of the equal and inalienable

rights of all members of the human family is the foundation of freedom, justice
and peace in the world", This clause was taken from the first paragraph of the
preamble of the Universal Declaration.

b, It will be noted that the first paragraph of the preamble of each covenant
contains the phrase "in accordance with the principles proclaimed in the Charter
of the United Nations" whereas that of the Declaration does not,  When the
Declaration was being drafted the view was expressed that the clause "recognition
of the inherent dignity and of the equal and inalienable rights of all members of
the human family is the foundation of freedom, justice and peace in the world"
was a statement of a general principle, which was independent of the existence
_of the United Nations and had an intrinsic value of its own.

5. The expression "principles of the Charter", according to one opinion was too
indefinite. It could be interpreted so broadly as to encompass the entire
Charter. It could be construed narrowly to refer to the "principles” set forth
in Article 2 of the Charter and to exclude the "purposes" in Article 1, among
which was the achievement of "international co-operation ,.. in promoting and
encouraging respect for human rights and for fundamental freedoms for all without

distinction as to race, sex, language or religion'.

Origin of human rightsg/

6. A proposition was advanced that human rights "are founded oh the general
principles of law recognized by civilized nations". Against this it was argued
that the rights of man appertained to him as a human being and could unot be
alienated and that they constituted a law anterior and superior to the positive
law of civil society. It was proposed, therefore, that the preamble should
recognize that the rights set forth in the covenants "are inalienable and derive

from the inherent dignity of the human person”. While there was general

1/  E/CN.L/SR.75, 308, 331, 333; E/CN,k/353/Add.10; E/CN.4/L.167.
2/ EB/CN.L/SR.138, 331, 333; E/CN.4/353/Add.10; E/CN.L4/L.208.
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acceptance of the idea that the rights recognized in the covenants "derive
from the inherent dignity of the human person', there was no agreement as to

1

whether such rights were "inalienable",

Ideal of the free mané/

7. The third paragraph of each preamble was based upon the Universal Declaration
as interpreted by the General Assembly in resolution 421 E (V) and reaffirmed

in resolution 543 (VI). In these resolutions the General Assembly declared

that "the enjoyment of civic and political freedoms and of economic, social

and cultural rights are interconnected and interdependent" and that "when

deprived of economic, social and cultural rights man does not represent the human
person whom the Universal Declaration regards as the ideal of the free man®,

8. It is in the two third paragraphs of the preambles that a difference in
emphasis and hence in wording exists, In the draft covenant on civil and political
rights the third paragraph states that "the ideal of free men enjoying civil and
political freedom and freedom from fear and want can only be zchieved if )
conditlions are created vwhereby everyone may enjoy his civil and political rights
as well as economic, social and cultural rights". In the draft covenant on
economic, social and cultural rights it is declared that "the ideal .of free men
enjoying freedom from fear and want can only be achieved if conditions are created
whereby everyone may enjoy his economic, social and cultural rights as well as

his civil and political rights". These paragraphs were intended to underline

the unity of the two covenants while at the same time maintaining the distinctive

character of each.

Charter obligationi/

9. Under Article 56 of the Charter all Members of the United Nations "pledge
themselves to take joint and separate action in co-operation with the Organisation"”

for the purposes of‘promoting "universal respect for and cbservance of human

3/ EB/CN.L/SR.331, 333; E/CN,4/L1.167.
L4/ E/CW.4/SR.137, 138, 193.
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rights and fundamental freedoms for all without distinction as to race, sex,
language or religion”. The fourth paragraph of each preamble reaffirms this
obligation, |

10. A question was raised whether a State party to the ccvenants but non-member
of the United Nations would be bound by the obligation under the Charter. One
view was that any non-member State which became a party to the covenants would
be bound by the Charter provisions in so far as they concerned human rights,
Another view was that such a State would be bound only;by the covenants and,

by subscribing to the fourth considerandum, could not be deemed to be ipso facto

bound by the obligation under Article 56 of the Charter.

Respongibility of the individuali/

11. It was generally agreed that rights and duties were correlative and every
right carried with it a corresponding duty.

12, Article 29 of the Universal Declaration provides that "everyone has duties
to the commuhity‘in which alone the free and full development of his personality
is possible" and that in the exercise of his rights and freedoms evéryone shall
be subject to limitations determined by law for the purpose of "securing due
recognition and respect for the rights and freedoms of others', The fifth
paragraph of the preamble of each covenant reaffirms such duties.

13, Furthermore, in proclaiming the Universal Declaration the General Assembly
stated that every individual "shall strive ..., to promote respect for these
rights and freedoms ... and to secure their universally effective recognition
and observance", In the fifth premabular clause of each covenant the
responsibility of the individual is once more emphasized,

14, Vhile the covenants were intended to protect human rights and freedoms it
was thought appropriate that the duties and responsibilities of the individual

should be mentioned in the preambles,

5/ E/CN.4/AC.5/2; E/CN.4/SR.137, 138, 193, 308; E/CN.4/L.171.
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CHAPTER IV
THE RIGHT OF PEOPLES AND NATIONS TO SELF-DETERMINATION
Part I, Article 1, of both draft covenants
Table of Contents
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Political principle or legal right 2 -5
Charter provisions 6 -7
All peoples and all nations . 8 - 10
Meaning of self-determinatilon 11 - 15
Obligations of all States 16 - 18
Permanent sovereignty over natural wealth and resources 19 - 21
The problem of minorities 22

1. A1l peoples and all nations shall have the right of
self-determination, namely, the right freely to determine their
political, economic, social and cultural status.

2. All States, including those having responsibility for the
administration of non-self-governing and trust territories and
those controlling in whatsoever manner the exercise of that
right by another people, shall promote the realization of that
right in all their territories, and shall respect the maintenance
of that right in other States, in conformity with the provisions
of the United Nations Charter.

3. The right of peoples to self-determination shall also include
permanent sovereignty over their natural wealth and resources.

In no case may a people be deprived of its own means of subsistence
on the grounds of any rights that may be claimed by other States.

1. By resolution 545 (VI) the General Assembly decided that the covenant or

covenants on human rights should include an article on the right of all peoples

and nations to self-determingtion. It further stipulated that the article
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"shall be drafted in the following terms: 'All peoples shall have the
right of self-determination’', and shall stipulate that all States,

including those having responsibility for the administration of non-
self-governing territories, should promote the realization of that

right, in conformity with the purposes and principles of the United Nations,
and that States having responsibility for the administration of noun-self-
governing territories should promote the realization of that right in
relation to the peoples of such territories”.

Political principle or legal right}/

2. - During the consideration of an article on self-determination, a pfeliminary
question was raised whether "self-determination" was a political principle or a
legal right. If it were a right, it might be an appropriate subject of an
article in the covenants on human rights; if not, it should have no place in
such legal instruments.

3. One school of thought maintained that self-determination was a political
principle of the highest importance, but not a right in the strict legal sense,
not a human right or an individual right. Articles 1 and 55 of the Charter, it
was pointed out, spoke of the "principle", not of the "right", of self-
determination. It was argued that "self-determination" was a nebulous term;
that if it were to denote a right that term should be defined as precisely as
possible in order that there might be no misunderstanding of its substance or
content. As commonly used, the expression "the right of self-determination”
neant different things to different persons: it might rean the right to

"local autonomy", to "self-government", to "secession or association"”, to
"independent and sovereign statehocd". Furthermore, the concepts of a "people"
and a "nation" were also extremely vague. There were no scientific definitions
of such terms. It was asked: Was a "minority" to be considered as a "“people'?

Were the "inhabitants" of a non-self-governing or trust territory necessarily a

1/  6A (VI), 3rd Com., 36lst, 363rd, 366th, 37lst mtgs.; B/CN.L/SR.252-258;
GA (IX), 3rd Com., 5€2rnd-573rd and 575th-580th mtgs. For proposals
submitted during the first reading of the draft covenants at the
ninth session of the General Assembly, see A/C.3/L.412 and L27.
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"nation"? Until such concepts were agreed upon, it would be premature to write
into an international legal instrument an article on the "right" of "peoples" and
"nations” to "self-determination".

4.  Another school of thought maintained that self-determination was a "right"

as well as a "principle", and was indeed the most fundamental of all human rights.
It was stated that, as a right, self-determination was a collective right
appertaining to all peoples and all nations, and that, denied that right no
peoples or nations were free, let alone individual members thereof. It was
essential therefore that the right of peoples and nations to self-determination
should be written into the covenants on human rights, as that right was a
prerequisite for the enjoyment of all the rights and freedoms of the individual.
Admittedly it was difficult to define a "people" or "nation", but it was
questioned whether it would ever be possible to arrive at a definition of any such
term that would be universally applicable and acceptable. The General Assembly,
the highest organ in international community, had already recognized the right of
peoples and nations to self-determination; the next step was to formulate an
appropriate article by which States would undertake a solemn obligation to
promote and respect that right.

5. A third trend of thought was that self-determination could be the subject

of a special declaration or a separate covenant, depenaing upon whether it was to
be considered as a principle or a right. The two covenants under preparation would
then be confined to civil and political rights and economic, social and cultural
rigﬁts respectively, and would thus be less controversial and more generally
acceptable. Another suggestion was that the principle or the right of self-
determination might be the subject of a clause in the preamble to each covenant;
this would signify the over-all importance of self-determination without creating

any possible legal uncertainty as to its precise meaning.

Charter provisionsg/

6. Comments were made in respect of Articles 1 and 55 of the Charter on the one
hand and Articles 73(b) and 76(b) on the other. It was suggested that there was

2/ GA (VI), 3rd Com., 370th, 397th mtgs;
- E/CN.4/SR.252, 253, 254;

E/CN.L/649, 662;

GA (IX), 3rd Com., 569th-570th mtgs.
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a distinction between the principle of self-determination of peoples as referred
to in Articles 1 and 55 and the reference to "self-~government"” or "independence"
in Articles 73(b) and 76(b). The principle of-self-determination, it was said,
referred to sovereign States, and according to Articles 1 and 55, the relations
between such States should be based upon "respect for the principle of equal
rights and self-determination of peoples”. Under Articles 73(b) the metropolitan
powers should endeavour to "develop self-government" in non-self-governing
territories, and under Article 76(b) the administering authorities should promote
the development of the inhabitants of trust territories toward "self-government
or independence". (It was noted that the term "independence" was deliberately
omitted from Article 73(b)). The expression "self-determination" in

Articles 1 and 55 should not therefore be loosely identified with the expressions
"self-government"” in Article 73(b) and "self-government or independence" in
Article 76(b). '

7. On the other hand it was thought that, while there was a difference in
wording and in context, the principle of self-determination and the right to
self-government or independence were not different in essence. The United Nations
could not promote the principle of self-determination of peoples in accordance
with Articles 1 and 55 without promoting the right of the peoples of non-self-
governing and trust territories to self-government or independence in accordance
with Articles 73(b) and 76(b), or vice versa. It would be an absurd interpretation
that under the Charter the peoples of non-gelf-governing and trust territories
should have the right to self-government or independence, bul not the right to
self -determination. The right of self-determination was a universal right; it

was a right of all peoples and &ll nations.

All peoples and all nationsé/

8. The first clause in paragraph 1 of the article read: "All peoples and all
nations shall have the right of self-determination"”. The clause affirmed the
principle that the right of self-determination was universal.

3/ GA (VI), 3rd Com., 397th mtg.;

~ E/CN.Lk/SR.252-258;
E/CN.L/L.21, 23, 27.
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9. The word "peoples" was understood to mean peoples in all countries and
territories, whether independent, trust or non-self-governing. Suggestions were
made to the effect that "peoples" should apply to "large compact national groups,”
to "ethnic, religious or linguistic minorities," to "racial units inhabiting

' ete. It was thought, however, that the term "peoples"

well-defined territories,’
should be understood in its most general sense and that no definition was
necessary. Furthermore, the right of minorities was g separate problem of great
complexity.

10. The text of the clause, as it appeared in General Assembly resolution

545 (VI), read: "p11 peoples shall have the right of self-determination." The
words "all nations" were added in order to emphasize the universal character of
the right. There were naticns which were erstwhile sovereign but were no longer
masters of their own destinies; and nations, now independent, which might lose

their right of self-determination.

L/

Meaning of self-determination—

11. The right of self-determination was defined in paragraph 1 of the article

as the right of all peoples and nations "freely to determine their political,
economic, social and cultural status”.

12. This definition, it was said, was a very comprehensive conception of the
right of self-determination. Every people or nation should be free to establish
its own political institutions, to develop its own economic resources, and to
direct its own social and cultural evolution, without the interference of other
peoples or nations.

13, Against this proposal, it was sald, that the definition was too broad in that
it might sanction the burning of foreign books and the confiscation of foreign
investments. Furthermore, the definition was not self-explanatory or self-
sufficient, and the meaning of the word "status" was far from being clear.

14. A suggestion was made that the right of a people or nation to determine its
"political status” should be written in the article to be included in the covenant
on civil and political rights, and that the right to determine ité "economic,

L/ E/CN.4/SR.252-258;

E/CN.L/1.22, 22/Rev.1l, 23/Rev.1, 25.
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social and cultural status” in the article to be included in the covenant on
economic, social and cultural rights. However, this suggestion was thought to be
based upon an artificial distinction between political status and economic,
social and cultural status. Every people or nation was or should be an integrated
entity. A people or nation that could not freely determine its political status
could hardly determine its economic, social and cultural status and vice versa.
15. Suggestions were made which would indicate the substance of the right
of self-determination in a concrete form. For instance, the right of self-
determination should include the right of every pedple or nation "to establish an
independent State", to "choose its own form of government", to "secede from or
unite with another people or nation," etc. These suggestions were not adopted,
for it was thought that any enumeration of the components of the right of self-
determination was likely to be incomplete. A statement of the right in an
abstract form, as in the first paragraph of the article, was thought to be

preferable.

Obligations of all Statesi/

16. Under paragraph 2 of the article, all States should undertake two obligations:
"to promote the realization of that right [of self-determination/ in all their
territories,” and to "respect the maintenance of that right in other States.”

17. It was proposed originally that this paragraph should set forth the
obligation of States, which were responsible for the edministration of non-self-
governing and trust territories, to promote the realization of the right of self-
determination. The proposal was amended to include all States, whether or not
they administered any non-self-governing or trust territories.

18. It was generally agreed that all States should "promote" and "respect" the

"in conformity with the

right of self-determination, and that they should do so
provisions of the United Nations Charter." There were two qualifying clauses which
were not adopted: that the States should promote the right of self-determination
"in accordance with constitutional processes” and "with proper regard for the
rights of other States and peoples." While the clause "in accordance with

5/ E/CN.4t/sR.252-258;

E/CN.4/L.21,23/Rev.1, 25, 25/Rev.l, 28/Rev.1-2, 29, 30, 31.
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constitutional processes" was intended to mean that the right of self-determination
should be promoted "by legal and peaceful means," it might become an insurmountable
obstacle to the realization of that right if it meant, for instance, that, before
the right was granted to a non-self-governing or trust territory, the constitution
of the metropolitan power had to be amended. The clause "with proper regard

for the rights of other States and peoples" was opposed on the grounds that it
permitted the exercise of a basic right on the condition that all the rights of
other States and peoples - and possibly secondary or acquired rights - were not

injured thereby.

6/

Permanent sovereignty over natural wealth and resources—

19. The third paragraph read: "The right of peoples to self-determination shall
also include permanent sovereignty over their natural wealth and resources. In no
case may a people be deprived of its own means of subsistence on the grounds of
any rights that may be claimed by other States.”

20. Against this text it was suggested that "permanent sovereignty" was not a
tenable concept as any State could voluntarily limit its own sovereignty at any
time. Furthermore, the proposition was considered dangerous in that it would
sanction unwarranted expropriation or confiscation of foreign property and would
subject international agreements and arrangements to unilateral renunciation.

21. On the other hand, it was stated that the right of self-determination
certainly included the simple and elewmentary principle that a nation or people
should be master of its own natural wealth or resources. The proposal, it was
emphasized, was not intended to frighten off foreign investment by a threat of
expropriation or confiscation; it was intended rather to warn against such
foreign exploitation as might result in depriving the local population of its own

means of subsistence.

6/ E/CN.4/sR.256, 257;
E/CN.L/1.2k;
GA (IX), 3rd Com., 56Tth, 568th, 575th, 576th.
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7/

The problem of minorities—

22. A proposal was made that "the State shall ensure to national minorities the
right to use the native tongue and to have the nationagl schools,:libraries,
museums and other cultural and educational institutions." This was not adopted.
One view was that such & proposal would retard the process of assimilation of
immigrants to a new country and prevent the formation of a'homogeneous society.
Another view was that it might encourage separatist or irredentist movements and
might bring about a multiplication of barriers and frontiers. (It may be noted
that the rights of minorities are dealt with in article 25 of the draft covenant

on civil and political rights).
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CHAPTER V
GENERAL PROVISIONS

(Part II, Articles 2-5, of both draft covenants)

Table of Contents

Paragraphs
Article 2 of the draft covenant on civil and
political rights - General obligations of States 1-17
Obligation to respect and ensure civil and
political rights without discrimination 3-5
Obligation to adopt legislative or other measures T-12
(bligation to ensure remedies 13%-17
Article 2 of the draft covenant on economic, social and
cultural rights - General obligations of States 18-30
Article 3 of both draft covenents - Equal rights of men and
women 31-3h
Article 4 of the draft covenant on civil and political
rights - Emergency powers 3547
Existence of public emergency 38-41
Scope of measures of derogation Lo 4L
Limitation on derogations 45
Notifications in case of derogations L6l
Article 4 of the draft covenant on economic, social and
cultural rights - General limitations L48.52
Article 5 of both draft covenants - Saving clauses 53-62
Paragraph 1 55-59

Paragraph 2 60-62



A/2929
English
Page 47

ARTICLE 2 of the draft covenant
on civil and political rights

General dbligations of States

1. Each State Party hereto undertakes to respect and to
ensure to all individuals within its territory and subject
to its Jjurisdiction the rights recognized in this Covenant,
without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national
or soclal origin, property, birth or other status.

2. Where not already provided for by existing legislative
or other measures, each State undertakes to take the
necessary steps, in accordance with its constitutional
processes and with the provisions of this Covenant, to

adopt such legislative or other measures as may be necessary
to give effect to the rights recognized in this Covenant.

3. Fach State Party hereto undertakes:

(a) To ensure that any person whose rights or
freedcms as herein recognized are violated shall
have an effective remedy, notwithstanding that
the violation has been committed by persons
acting in an official capacity;

(b) To develop the possibilities of judicial .
remedy and to ensure that any person claiming
such a remedy shall have his right thereto
determined by competent authorities, political,
administrative or judicial;

(c) To ensure that the competent authorities
shall enforce such remedies when granted.

1. This article sets forth the general obligations to be undertaken by each
State which becomes a party to the covenant. Paragraph 1 stipulates that each
State party is to undertake to respect and ensure to all persons specified
therein without any distinction the rights recognized in the covenant.
Paragraph 2 deals with the steps to be urdertaken by a State to give effect to
the rights recognized in the covenant. Paragraph 3 cbligates each State party

to ensure an effective remedy to any person whose rights are violated.
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2. The importance of article 2 frcm the point of view of implementing the
covenant was stressed. In resolution 421 (V) the General Assembly considered
"it essential that the covenant should include provisions rendering it
obligatory for States to promote the implementation of the human rights and
fundamental freedcms proclaimed in the covenant and to take the necessary steps,
including legislation, to guarantee to everyone the real opportunity of

enjoying those rights and freedoms."

Obligation to respect and ensure civil and political rights without
discrimination

3. In accordance with paragraph 1 of article 2, a State party would urdertake
to respect and ensure the rights recognized in the covenant, first, to "all
individuals within its territory and subject to its jurisdiction", and second,
to all such individuals "without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or social origin,
property, birth or other status."

i, There was scme discussion on the desirability of retaining the words "within
its territory”. It was thought that a Stabte should not be relieved of its
obligations under the covenant to persons who remained within its jurisdiction
merely because they were not within its territoryu For example, States parties
would have to recognize the right of their nationals to join associations within
their territories even while they were abroad. There might also be a
contradiction between the cbligation laid down in paragraph 1 and. that laid
down in scme of the other articles, particularly article 12, paragraph 2 (b),
which provided that anyone should be free to enter his own country. On the
other hand, it was contended that it was not possible for a State to protect

the rights of persons subject to its jurisdiction when they were outside its
territory; in such cases, action would be possible only through diplcmatic
channels. '

5. The non-discrimination clause of paragraph 1 follows that of article 2

of the Universel Declaration of Human Rights.i/ It was thought appropriate

i/ For the discussion on the formulation of the non-discrimination clsuse in
article 2 of the Universal Declaration of Human Rights, see GA (III/l)
' 180th-183rd mtgs; 3rd Com., 100th-103rd and 176th-177th mbgs. See also
the annotation on article 24 of the draft covenant on civil and political
rights.
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to include this non-discrimination clause in article 2, which dealt with the

general obligations of the States parties.

6. There was general agreement that, notwithstanding the provisions of
article 2, paragraph 1, restrictions placed in certain gubstantive articles
of part IIT of the covenant, such as article 23 on political rights which refers

to "every citizen", would apply.

Obligations to adopt legislative or other measures

7. There were differences of opinion concerning the obligation to be assumed
by a State to give effect to the rights recognized in the covenant when
ratifying or'acceding to the covenan't.g Those opposed to the present text of
paragraph 2 contended that the general rule of international law was that
provisions of an international instrument should be in force immediately upon
ratification. The normal practice was that accession was effected only after
or simultaneously with the taking of the necessary constitutional measures of
execution. Consequently, there was no need for the provisions of paragraph 2,
which were exceptional. A proposal that "every deposit of instrument of
accession shall be accompanied by a solemn declara@ion made by the government
of' the State concerned, that full and complete effect is given by the law of
the State to the provisions of the covenant” was, however, rejected.

8. On the other hand, the view was expressed that the adoption of legislative
or other measures was not a condition precedent to a State binding itself
internationally, unless the treaty concerned so provided. A State might
properly undertake an international obligation and then subsequently take the
necessary legislative or other measures to ensure thé fulfilment of those
obligations. It was observed that this view was supported expressly or by

implication in several cases by the Permanent Court of International Justice.

2/ Attention may be drawn to an opinion on the adaptation of municipal law

- to international convention submitted by the Secretary-General in document
E/CN.4/116 at the request of the Drafting Committee of the Commission on
Human Rights.
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Thus, there was no inconsistency between international law and the provisions
of paragraph 2. At the same time the need for paragraph 2 arose because it was
essential to permit a certain degree of elasticity to the obligations imposed on
States by the covenant, since all States would not be in a position immediately
to take the necessary legislative or other measures for the implementation of
its provisions. The covenant, it was pointed out, unlike ordinary conventions,
concerned & vast field so that no State could claim its legislation to be in
complete harmpny with all its provisions. Paragraph 2 would also take into
account the constitutional processes of various countries which differed as
regards the implications of an act of ratification of an international instrument.
9. States should, therefore, undertake to take the necessary steps, in
accordance with their constitutional processes and with the provisions of the
covenant, to adopt such legislétive or other measures as might be necessary to
give effect to the rights recognized in the covenant, where such measures had
not already been provided for. Suggestions were put forward for setting scme
time limit.on the adoption by States of these measures. Definite time limits,
such as one or three years, were found unacceptable because of the difficulty
of foreseeing the exact pericd needed to give effect to the provisions of the
covenant. It was also considered that to allow each State to fix its own time
limit in its instrument of ratification would leave too much freedcm to the
States. It was decided that States should adopt legislative or other measures
"within a reasonable time", since that would provide a suitable check to
excessive delays. The expression "within a reascnable time" was, however,
subsequently deleted. Later, it was decided to incorporate in article 49 a
provision to the effect that States parties undertake to submit reportsé/on
legislative or other measures which give effect to the rights recognized in

the covenant.

10. The provisions of paragraph 2 were criticized on the grounds that they
introduced into the covenant on civil and political rights the notion of

progressiveness and that they might result in the act of ratification being no

2/ See under article 49,
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more than a vague promise to be fulfiled by scme unspecified date. It was
congidered that the idea of progressiveness implicit in paragraph 2 and in
article 49 was most inappropriate for civil and political rights which were
capable of immediate implementation. It might be impossible to determine at
any time which of the provisions of the covenant were enforced in the territory
of any State party. Paragraph 2 might also give rise to unequal obligations
between the States parties; some States would take the necessary measures

- immediately, to bring their domestic law into conformity with the covenant,
while others might not. Even if the requirement of "reasonsble time" was
included, it would be impossible to forecast with any degree of certainty what
a reasonable period of time would be in a particular instance. It was
recognized that disparities between the legislation of some States and the
provisions of the covenant might present difficulties, but it was suggested
that the best way to meet that problem was by including in the covenant an
article permitting reservations within appropriate limits.

11. Tt was considered by others that paragraph 2 had the advantage, unlike a
system of reservations, of not perpetuating the law of any State that did not
conform to the obligations set out in the covenant. The question of
reservations should be considered séparately, and it should not be confused with
the obligation which States should assume to take steps to adopt the necessary
legislative or other measures to give effect to the provisions of the
covenant.ﬁ/ While it was regrettable that the words "within a reasonable time"
had been deleted, it was nevertheless to be recognized that under article 49
reports on action taken by States pursuant to article 2, paragraph 2, would be
required, and that would serve as a curb on excessive delays and on any abuse
to which paragraph 2 might lend itself.

12. A proposal to insert in paragraph 2 the phrase, "the provisions of this
covenant shall not themselves beccme effective as domestic law,"” was rejected.
In favour of this proposal, it was contehded that in some States a ratified

treaty became the supreme law of the country in accordance with its constitution.

'E/ On the question of reservations, see Chapter X, paragraphs 25-39 below.
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In others, a treaty was not autcmatically incorporated in the national
legislation, but its provisions had to be included in legislation in order that
they might beccme enforceable within the country. The text proposed would

place all countries on an equal footing. It was, however, felt that the proposal
related to the constitutional laws and practices of States, and there was no
reason to include provisions in the covenant which might interfere with the
application of constitutional processes. Paragraph 2, moreover, made it clear
that the obligation to give effect to the rights recognized in the covenant

would be carried out by States through the adopticn of legislative or other

nmeasures.

Obligation to ensure remedies

13. States parties are to undertake three specific obligations, laid down in
paragraph 3, to ensure remedies to any person whose rights are violated. First,
they are to ensure that any person whose rights or freedcms as recognized in

the covenant are violated "shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity."
Secondly, they are to ensure that "any person claiming such a remedy shall have
his right thereto determined by ccmpetent authorities, political, administrative
or judicial." Thirdly, they are to ensure that the "ccmpetent authorities shall
enforce such remedies when granted." It is also provided that the States parties
are to undertake "to develop the possibilities of judicial remedy."

14. An opinion was expressed that there was no need to specify the obligations
of States parties in the event of a violation of the covenant, since it was
obvious that if the States undertook to abide by the covenant, they would have
to provide for effective remedies against infringements. It was algso likely
that provisions of that kind might be too broad and sweeping to be of much
value. The view was accepted, however, that the proper enforcement of the
provisions of the covenant depended on guarantees of the individual's rights
against abuse, which comprised the following elements: +the possession of a
legal remedy, the granting of this remedy by national authorities and the

enforcement of the remedy by the competent authorities.
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15. Althcugh an opinion was expressed that the strict application of

raragraph 3 (a) in cases when officials had acted in good faith might seriously
hamper the course of Jjustice and administration as a whole, it was argued that
it should be made clear that no one could avoid responsibility for violating a
person's freedcm, especially by claiming that he was acting on higher authority.
Scme were even of the view that the victim of a violation might not always be
in a position to act and that it would be better if govermments were specifically
held responsible for bringing violators swiftly to justice. However, a
proposal that "violators shall swiftly be brought to the law, especially when
they are public officials" was rejected.

16. Paragraph 3 (b) provides that any person claiming a remedy under article 2
is to have his right thereto determined by ccmpetent authorities "political,
administrative or judicial." In the opinion of some, all remedy should be
provided through recourse to independent judicial authorities, which would
include, where that was the case, administrative tribunals. It was considered
particularly undesirable that a person whose freedoms had been violated, in

all probability by the political authorities of the State, should have his right
to a remedy determined by a political organ, since the very same organ that had
violated his right might be the one that was adjudicating on his claim for a
remedy. But it was contended that the omission of reference to political
authorities would preclude the granting of remedies by the legislature or the
executive in cases where they might be the only, or the most effective, agencies
for that purpose. At the same time, it was observed that, while judicial remedy
was preferable, it might be impossible to impose upon States the immediate
obligation to provide such remedies. In order to meet that objective, however,

it was decided to provide, in paragraph 3 (b), that each State party undertake
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nS/

paragraph 3 (b) failed to provide any guarantee for the irdependence of the

"to develop the possibilities of judicial remedy. Another opinion was that
authorities which might be empowered to decide whether a remedy should be granted.
17. The reference in paragraph 3 (c) to "competent authorities” was thought to

. . n : N
be more comprehensive and apposite than a reference to police and executive

authorities."
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5/ The present text of paragraph 3 (b) is scmewhat ambiguous. The paragraph
reads: '"to develop the possibilities of judicial remedy and to ensure that
any person claiming such a remedy shall have his right thereto determined
by competent authorities, political, administrative or judicial." The
original text did not include the phrase "to develop the possibilities of
judicial remedy", and the words "such a remedy" clearly referred to the
"effective remedy" mentioned in paragraph 3 (a), but in the present text
the words "such a remedy" might be construed as referring to "judicial
remedy". It is suggested, therefore, that the order of the two clauses
of this paragraph "to develop..." and "to ensure..." might be reversed so
that what each State party undertakes to ensure immediately would precede
‘wvhat it undertakes to develop in the future.



A/2929

English
Page 55
DCCUMENTATION
(continued)
Organ and Records of Article
session discussion Other documents number
ESC (X) E/C.2/2/241 ”
CHR (VI) E/CN.4/SR.138, 193, E/CN.4/353/Add.1-3, 6, 8 and 10;
19%, 195, 199 365, 374, 384, 495, WGO/4, T, 8;
' ESC (XI), suppl. 5, annex I, art. 1,
and annex IT
ESC (XI) E/AC.T/SR.14k7-149,  EB/L.68, paras. 1h-22, E/C.2/254/Add.1,
151, 153 259/Add.1 1
cA (V) 317th mtg; 3rd Com., Annexes, a.i. 63, A/1559, para.26 and
288th-291st, 300th- A/C.3/534, paras. 11-12 1
30lst and 31hth mtgs.
CHR (VII) E/CN.4/515/Add.1, 2, 6, 12, 13,
515/Add.2/Corr.l, 528, paras. 58-62
ard 67-77, 552, 641, paras. 51, 53
and annex II, 628, NGO/21, 25;
ESC (XIII), suppl. 9, annex I,
art. 1, and annex III A 1
GA (VI) 3rd Com., 366th,
367th mtgs. 1
CHR (VIII) E/CN.L/SR.328, 329 E/CN.L/528/Ad4.1, paras. LO-49,
660, L.129, 138, 161, NGO/36, 39;
ESC (XIV), suppl. 4, paras. 269-276,
annex I B, art. 2 1
ESC (XIV) = 665th mtg.
CHR (IX) E/CN.4/67k4, paras. 22, 26-29 2
CHR (X) E/CN.k/69k /Add.2, 702, No. XIII
GA (X) 3rd Com. 562nd,

564th-56Tth, 57lst-
573rd, 575th and
580th mtgs.




E/2929
English
Page 56

ARTICLE 2 of the draft covenant on economic,
social and cultural rights

General obligations of States

1. Fach State Party hereto urdertakes to take steps,
individually and through international co-operation, to
the maximum of its availgble resources, with a view to
achieving progressively the full realization of the rights
recognized in this Covenant by legislative as well as by
other means.

2. The State Parties hereto undertake to guarantee that
the rights enunciated in this Covenant will be exercised
without distinction of any kind, such as race, colour,

sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

18; There were several schools of thought on the drafting of provisions
coverning the obligations of States for implementing, on the national level,
the economic, social ard cultural rights treated in the covenant.

19. One view was that each article should specify in detail the steps which
States parties should take to implement the right recognized in the_article.
The particular steps to be taken would be elaborated and would vary accbrding
to the right concerned. The claim was made that the only effective way of
implementing the covenant was to place such obligations on States.

20. The opinion was also expressed that since all categories of rights were of
equal importance, States could and should assume equal obligations for their
implementation. It was proposed that obligations similar to those laid down in
article 2 of the draft covenant on civil ard political rights should be written
into the covenant on econocmic, social ard cultural rights.

21. Another view was that it would be realistic to limit the terms of each
individual article to a recognition of the particular right by the State and
to add an "umbrella" article imposing a general obligation on States which
would be applicable to all the rights recognized in the covenant. In view of
the nature of economic, social and cultural rights, and the relaiionship
between the realization of those rights and the econcmic and social conditions

of the countries concerned, however, it would be unrealistic to require each
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State party to the covenant to-do more than "undertake to take steps", "to the
maximum of its available resources”, with a view to "achieving progressively"
the full realization of the rights recognized in the covenant.

22. The view prevailed that there should be a general article (article 2)
containing what was felt to be the firmest commitment which could reasonably

be undertaken in relation to all the rights treated in the covenant, but that
its inclusion would not prevent the elaboration of what the obligation of the
general article would signify in relation to any selected right, or even the
imposition of stricter obligations in connexion with such a right. Article 6,
paragraph 2, article 13, paragraph 2, and article 16, paragraph 2, thus
elaborate upon the obligation of article 2 in relation to, respectively, the
right to work, the right to health and rights relating to culture and sclence,
while separate and additional obligations are included in article 8 on trade
union rights, article 14, paragraph 3 relating to respect for certain rights

of parents and guardians in relation to the education of their children or wards,
article 15 on a plan for implementing compulsory primary education and

article 16, paragraph 3, on respect for the freedcm indispensable for scientific
research and creative activity.

23. Paragraph 1 of article 2 was criticised on the grounds that it provided too

many loopholes for States parties wishing to evade their obligations: to undertake

"to take steps" for the realization of rights was not to guarantee those rights;
secondly, if such steps were only taken by a State "to the maximum of its
available resources", lack of resources could always be pleaded; thirdly, the
commitment to achieve the realization of the rights "progressively" permitted
indefinite delays and was in any case not necessary to safeguard the position
of States unable to implement rights immediately.

24h. On the other hand, it was cbserved that the enjoyment of economic, social
and cultural rights depended in part upon available resources and upon dcmestic
and international economic and social conditions over which the State exercised
only incomplete conbrol and which not only varied from country to country but
were also liable to sudden change. It was argued that countries could not
progress faster than such resources and conditions would allow and that the use

of the term "progressively" was particularly valuable to under-developed
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countries. It was also claimed that the use of the word "progressively'in

fact placed upon signatories a duty to achieve ever higher and higher levels

of fulfilment of rights. It was pointed out also that the text gave due
recognition to the need for international financial and technical assistance

and co-operation in providing the basis for the realization of econcmic, social
ard cultural rights, and that the reference to "available resources'" contemplated
not only the national resources of a countyy but also the resources which it
might receive from a'broad.é

25. Another argument in favour of the solution adopted was that the articles on
econcmic, social and cultural rights should be short and general in nature,
leaving it to the specialized agencies to elaborate more detailed international
instruments. In an instrument consisting mainly of such short general statements,
however, the setting of fixed and precise standards for many econcmic, social or
cultural rights was felt by some not to be feasible. The result has been the
use of phrases such as "just and favoursble conditions of work", "fair wages",
"a, decent living" and "reasonsble limitation of working hours' in article 7,
"adequate food, clothing and housing' in article 11, "an adequate standard of
living" in article 12 ard "the highest attainable standard of health" in

article 13, The requirement of continuous progress is specifically reflected

in "the continuous improvement of living conditions" in article 12 and "the
reduction of infant mortality" and "the improvement of nutrition, housing,
sanitation, recreation, economic and working conditions and other aspects'of
environmental hygiene" in article 13.

26. Article 2, paragraph 1, must also be considered in conjunction with

part IV of the draft covenant on econcmic, social and cultural rights, which
provides, not for a procedure of examination of complaints of non-cbservance

of Tixed and precise standards relating to particular rights, but for a systen
for the submission and examination of periodic reports on progress made in

achieving the observance of rights. Attention is also drawn to the provision

é/ Compare article 2% of the draft covenant on econcmic, social and cultural
rights and the comment thereon (Chapter IX).



A/2929
English
Page 59

of article 18, paragraph 2, of the draft covenant that reports of States parties
may indicate factors and difficulties affecting the degree of fulfilment of
obligations under the covenant.

27. The inclugion of paragraph 2 in Article 2 reflects the prevalence of the
view that, whatever the level reached in the reslization of rights in a country
at any given time, the benefits thereof would be accorded to all equally. The
paragraph was opposed on the grounds that it would be unrealistic for States to
undertake such a guarantee; for instance, equality of pay between the sexes
night be impossiple to achieve immediately in scme countries. ‘

28. A recommendation to add "legitimacy" after "birth" was not adopted; it was
felt that the words "birth or other status" would protect the position of
persons born out of wedlock.

29. The paragraph was inter.cd to apply to all the rights enunciated in the
covenant, including those in relation to which the above-mentioned additional
and separate obligations were laid down.

30. The guestion was raised whether it would be desirable to add to the covenant
a provision to ensure to the individual a dcmestic remedy for the enforcement in
particular cases of any standard recognized in accordance with the covenant on

economic, social and cultural rights by a State party thereto.
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ARTICIE 3 of both draft covenants

BEqual rights of men and wcmen

Draft covenant on civil and political rights

The States Parties to the Covenant undertake to ensure
the equal right of men and women to the enjoyment of all civil
and political rights set forth in this Covenant.

Draft covenant on economic, social and cultural rights

The States Parties to the Covenant undertake to ensure
the equal right of men and women to the enjoyment of all
econcmic, social and cultural rights set forth in this
Covenante

31, Under these two articles States parties undertake to ensure the equal right
of men and women to the enjoyment of all civil and political rights and economic,
social and culturalrrights set forth in the respective covenants. A previous
text of the article for the draft covenant on economic, social and cultural rights
provided for "the enjoyment of all economic, social and cultural rights and
particularly those set forth" in that covenant, and the initial proposal for

the draft covenant on civil and political rights provided for "the enjoyment of

“ all civil and political rights".

32+ In the opinion of scme, it was necessary to provide for the equal right of
men and women to the enjoyment of all civil and political rights and all
economic, social and cultural rights, regardless of whether they were included
in the covenants. That principle, it was argued, was in itself a statement of

a basic right and should find a place in any international instrument on

human rights. The negation of that concept would only perpetuate a state of
affairs which unjustifiably distinguished between human beings on grounds of

seXs Others were of the view that it was one thing to prohibit discrimination,
and in particular to provide for equality of men and women in the enjoyment of
such rights as were "set forth in the covenants", but quite another to oblige
States to undertake a commitment, the scope of which was not clearly defined. It
was difficult to share the assumption that legal systems and traditions could

be overridden, that conditions which were inherent in the nature and growth of
fawilies and organized societies could be immediately changed, or that articles

of faith and religion could be altered, merely by treaty legislations. The
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result might be that most States would find it impossible to ratify the
covenants. It was also doubted whether the reitergtion of the principle of
equality of men and women would serve any purpose or lend any additional force
to that principle which was clearly laid down in the Charter, It was felt that
the United Nations was already engaged in work in the field of equality of the
sexes, and it was best to await the result of those activities.

%%, Opinions varied on the inclusion of the present text of the two articles of
the covenants. On the one hand, the view was expressed that the articles were
redundant, inasmuch as article 2 of both covenants already provided that each
State should undertake to respect and to ensure to all persons the rights
recognized in the covenants without any distinction as to sex, while article 2L
of the draft covenant on civil and political rights stipulated that the law should
prohibit any discrimination and guarantee to all persons equal and effective
protection against any discrimination on grounds of sex. Inclusion of
provisions relating to women alone would only weaken those articles and, in
particular, cast doubt on the form, meaning and application of article 2, If
the principle of non-discrimination on grounds of sex required article 3 to
meke it effective, then logically the question arose as to the necessity of
including special provisions to make the ban on discrimination on all the other
grounds enumerated in article 2 equally effective., Moreover, the use of such
expressions as "o one", "everyone' and "all persons" in the covenants was

quite unequivocal.

3k, On the other hand, it was contended that article 3 did not merely state the
principle of equality but enjoined States to make equality an effective reality,
that it would in no way be prejudicial to article 2 of the covenants or to
article 2k of the draft covenant on civil and political rights, and that every
effort should be made to do away with all prejudice in that field, even though
it meant the repetition of so essential a provision as that of equality between
men and wemen, The articles enshrined a principle of elementary Justice, namely,
equality of rights in g world where, even in the wmost advanced countries, women
were still denied many rights. It was also recalled that the General Assembly
had decided in resolution 421 E (V) to include in the covenant "an explicit
recognition of equality of men and women" to the enjoyment of human rights, and
that in resolution 543 (VI), the Assembly had instructed that “he two covenants
should contain "as many similar provisions as possible" in order to emphasize

their unity of purpose.
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ARTICIE 4 of the draft covenant
on civil and political rights

Fmergency powers

1. In time of public emergency which threatens the life
of the naticn and the existence of which is officially
proclaimed, the States Parties hereto may take measures
dercgating from their obligations under this Covenant to
the extent strictly required by the exigencies of the
situaticn, provided that such measures are not inconsistent
with their other obligations under international law

and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin.

2 No derogation frcm articles 6, 7, 8 (paragraphs 1
and 2), 11, 15, 16 and 18 may te made under this provision.

3 Any State Party of the Covenant availing itself of the
right of derogation shall inform immediately the other
States Parties to the Covenant, through the intermediary
of the Secretary-General, of the provisions from which it
has derogated, the reasons by which it was actuated and

the date on which it has terminated such derogation.

25« This article specifies the circumstances under which an emergency may arise
which would entitle a State party to derogate from its obligations under the
covenant, the conditions under which measures derogating from its obligations
may be taken,vand the kind of notifications that are to be submitted thereon.
36+ At one time such an article was considered unnecessary by those who
favoured s genefal limitatidns clause governing all the rights recognized in
the covenant and by those who considered that the eventualities for which the
article was proposed and the rights to which it might apply were sufficiently

* covered by the permissive limitations set forth in several articles of the
covenant. It was also thought that such an article might. produce complicated
problems of interpretation and give rise to considerable abuse. The concept of
"national security" or of "public order" set forth in a number of articles of
the covenant would take care of situations which might arise in time of war or
national emergency. Moreover, those specific limitations had the advantage of
appearing only in the articles in which they had been considered indispensable,

and a general clause might be used to Justify more far-reaching limitations.
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37. The opinion was expressed, however, that it was necessary to envisage
possible conditiocns of emergency in which States wculd be ccmpelled to impose
limitaticns upon certain human rights. In time of war, for example, States
could not be strictly bound by obligations assumed under a convention unless the
convention contained provisions to the contrary. There might also be instances
of extraordinary peril or crisis, not in time of war, when derogaticn frcm
obligations assumed under a convention became essential for the safety of the
people and the existence of the nation. These situations would not fall within
the scope of the limitations provided for in the various grticles of the
covenant, nor could they be adequately covered by a general limitations clause.
It was also important that States parties should not be left free to decide for
themselves when and how they would exercise emergency powers because it was
necessary to guard against States abusing their obligations under the convenant.
Reference was made to the history of the past epoch during which emergency
povers had been invoked to suppress human rights and to set up dictatorial

régimes.

Existence of public emergency

38. The only kind of emergency envisaged in the article is a "public emergency",
and according to paragraph 1, such an emergency can occur only when "the life of
the nation" is threatened and only when its existence has been "officially
proclsimed"” by the State party concerned.

39. This formula was evolved after many alternative suggestions and proposals
had been considered. Previcus drafts contained such expressions as "in time of

war or other public emergency", "in time of war or other public emergency

threatening the interests of the people", and "in the case of a state of emergency

officially proclaimed by the authorities or in the case of public disaster”.
Among the suggestions made were "public emergency threatening the security,
safety and general welfare of the people", and "in cace of excepticral denger
made evident by a public act or public disaster”. The main concern was to
provide for a gualification of the kind of public emergency in which a State
would be entitled to make derogations frcom the rights contained in the covenant
which would not be open to abuse. The present wording is based on the view that
public emergency should be of such a magnitude as to threaten the life of the

nation as a whole. While it was recognized that one of the most important
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public emergencies was the outbreak of war, it was felt that the covenant
should not envisage, even by implication, the possibility of war, as the

United Nations was established with the object of preventing war. It was
conténded, however, that "public emergency" was too restrictive a term; it would
not, for example, cover natural disasters, which almost always justified a
State in derogating frcm scme, at least, of the rights recognized in the
covenant .

40, Tt was thought that the reference to a public emergency "which threatens
the life of the nation"” would avoid any doubt as to whether the intention was

to refer to all or some of the people, although it was suggested that a
reference to "the interests of the people" was more appropriate in a covenant
which dealt with the rights of individuals and that such a phrase would also
prohibit govermments from acting contrary to the interests and welfare of

their people.

41, The provision that the existence of a public emergency should be "officially
proclaimed” by the State concerned was also considered essential in order to
prevent States from derogating arbitrarily from their obligations where such

an action was not warranted by events. Reference was made to the fact that in
most countries a public emergency could be declared only under conditions
defined by law, and that that guarantee would be lost unless a requirement of
public proclamation was maintained. It was emphasized that the article should
in no way imply that constitutional and legal limits imposed upon the powers

of governments during an emergency could be derogated from or that the executive
power was not responsible for taking measures which might confliet with national

guarantees,

Scope of measures of derogations.

L2, The measures which a State party may take in derogation of its ebligaticns
under the covenant after a public emergency has been proclaimed are subject to
three conditions which are specified in paragraph 1 of the article. First,

they must be "to the extent strictly required by the exigencies of the situation".
Second, they must not be "inconsistent with /the State party'§7 other

obligations under international law". Third, they must ™ot involve
discrimination solely on the ground of race, colour, sex, language, religion

or social origin".
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43, There was general agreement on the first condition. As regards the second,
it was proposed, unsuccessfully, that in order to avoid any possible
misinterpretation of the words "international law", there should be in addition
to these words a reference to the '"principles of the Charter and the Universal
Declaration of Human Rights". The opinion was expressed that reference to the
Charter would alsc make it clear that war was recognized only in case of
self-defense or for other reasons consonant with the Charter. It was pointed
out, however, that the principles of the Charter were part of international law
and that the provisions of the Universal Declaration might not be considered

as, such.

Ly, The third condition concerning non-discrimination also met with general
approval, although there was some debate on the inclusion of the word "solely".
For the retention of that word, it was argued that a State might take measures
derogating from the rights recognized in the covenant that could be construed
as discriminatory merely because the persons concerned belonged to a certain
race, religion, etc., but that the actual reason for the derogation might bte
otherwise. It was therefore important to emphasize that the evil to be avoided
was discrimination based solely on the grounds mentioned, Further, it was
considered that reference to the various grounds for non-discrimination set forth
in article 2, paragraph 2, of the Universal Declaration of Human Rights would not
be appropriate, since legitimate restriction might in some cases be imposed on

certain categories mentioned therein,

Limitation on derogations

45, Paragraph 2 of the article enumerates the provisions of the covenant from
which no derogations may be made, The consensus of opinion was that certain
provisions could not be derogated from even in times of public emergency, but
there was much discussion on what those provisions should be. Some expressed
their satisfaction with the present specifications, although it was pointed out
that the reference to article 18, paragraph 3, relating to manifestation of
religion or btelief might have to be subject to the same degree of derogation

as articles 19 and 20, derogations from which were not excluded, Others thought
that it would be necessary, before the drafting of the covenant was completed,
to make a thorough study of the articles that allowed of no derogation, and in
this connexion, reference was made to such articles of the covenant as 5, 9, 12,

13, 14, 19, 20 and 21, as wholly or in part enunciating rights that should
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appropriately be listed in paragraph 2. Another opinion expressed was that,
while there was to be no derogation from certain provisions, derogstions could be
made from the rest of the covenant, including the measures of implementation,

which might have far-reaching consequences.

Notifications in case of derogations

L6, When a State party avails itself of the right of derogation in time of
public emergency, it is required by paragraph 3 to comply with three steps -
concerning notifications of its actions. It shall in each case "inform
immediately” the other States parties, through the intermediary of the
Secretary-General, first, of the provisions of the covenant from which it has
derogated; second, of the reasons by which it was actuated; and third, of the
date on which it has terminated such derogation.

b7, Tt was generally agreed that the proclamation of a public emergency and
consequential derogation from the provisions of the covenant was a matter of
the gravest concern and the States parties had the right to be notified of such
action. It was further agreed that since the use of emergency powers had often
been abused in the past, a mere notification would not be enough. The
derogating State should also furnish the reason by which it was actuated,
although this might not include every detail of each particulsr measure taken.
Moreover, notification should be furnished of the date on which the derogation
was terminated. The opinion was expressed that the notifications should be
made also to the United Nations. and be published by the Secretary-General because
of the importance of the matter. It was felt, however, that it might be
dangerous to allow to States which were not parties the opportunity to express
opinions on how the States parties were fulfilling their obligations under the
covenant, Another opinion was that an additional guarantee containing a strict
procedure for cases of derogations was necessary and that this might be done

by requiring States to submit to the human rights committee or to another
suitable authority information on all the circumstances which had led to the
suspension of any of the provisions of the covenant, and the body concerned
would immediately decide whether the derogation was legitimate or not. The
view was also expressed that the implementation provisions of the covenant would

apply to article 4,
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ARTICLE b4 of the draft covenant on economic, social and cultural rights

General Limitations

The State Parties to this Covenant recognize that in the
enjoyment of those rights provided by the State in conformity
with this Covenant, the State may subject such rights only to
such limitations as are determined by law only in so far as
this may be compatible with the nature of these rights and
solely for the purpose of promoting the general welfare in a
democratic society.

48, Much of the discussion of Article 4 centred around the question whether
there was any need to include a general limitations article in the covenant

and, if so, whether article 4 was adequate.

49, Those opposed to the inclusion of such an article, or to the expansion of
article 4, pointed out that an article on general limitations was superfluous
since the provisions of the draft covenant on economic, social and cultural

~ rights were already limited by article 2 of that covenant. General limitations
would be open to varying interpretations and would tend to weaken or destroy the
binding force of the provisions of the covenant. The articles as drafted did
not guarantee rights but merely recognized them in broad terms. The nature of
the obligations imposed and the manner of enunciating the rights made
limitations generally unnecessary except in a case such as that of the article on
trade union rights (article 8).

50. Those who supported article L4 admitted that article 2 provided only for the
progressive achievement of the rights recognized in the covenant. However, the
various substantive articles were drafted in broad general terms and States would
themselves have to regulate and determine the scope of the rights within that
general framework; nevertheless some indication was required of the limitations
which might be imposed so that States would not be free to limit the rights
arbitrarily in any manner they might choose. Such a limitation clause should
not be drafted too generally nor too restrictively. The provisions of

article 2 should relate only to the general level of attainment of rights

and should not be invoked by States as grounds for imposing numerous limitations
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on them. Article 2 did not indicate when limitations could be legitimate and
it was necessary to state clearly that limitations would be permissible only in
certain circumstances and under certain conditions. 1ith respect to articles
on civil and political rights the case‘was different; some of those articles
contained no limitations while others contained specific limitations. It was
not feasible to treat economic, social and cultural rights in the same way,
since the manner in which the articles were drafted was different.

51. At the same time, the opinion was expressed that article 4 ought to be
expanded so as to contain a reference to respect for the rights and freedoms of
others and the just requirements of morality and public order. There was, it
was said, an absolute necessity for harmonizing the rights of the individual on
the one hand and the requirements of the community on the other.

52. In reply it was observed that the covenant established merely the necessary
minimum and such considerations as morality, public order and rights and
freedom of others were more relevant to civil and political rights than to
economic, social and cultural rights. Moreover, the question of the rights and
freedoms of others was fully covered in paragraph 1 of article 5. It was feared
that States might invoke allegedly acquired rights in order to thwart the
implementation of the right of peoples to self-determination and to the control
of their natural resources. Concepts such as public order or prevention of
disorder, which were open to broad interpretations, might easily nullify the
whole concept of self~determination. Against this view, it was said that the
difficulty arising out of a possible conflict between such limitations and

the provisions of paragraph 3 of article 1 on the right of all peoples and
nations to self-determination, was an argument not so much against a general

limitations clause as against the article on the right to self-determination.
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ARTICLE 5 of both draft covenants

Saving clauses

Draft coverant on civil and political rights

1. Nothing in this Coverant may be interpreted as implying
Tor any State, group or person any right to engage in any
activity or perform any act aimed at the destruction of any
of the rights and freedoms recognized herein or at their
limitation to a greater extent than is provided for in this
Covenant.

2. There shall be no restriction upon or derogation from any
of the fundamental human rights recognized or existing in any
Contracting State pursuant to law, conventions, regulations or
custom on the pretext that the present Covenant does not
recognize such rights or that it recognizes them to a lesser
extent.l/

Draft covenant on econcmic, social and cultural rights

1. Nothing in this Covenant may be interpreted as implying
for any State, group or person, any right to engage in any
“activity or to perform any act aimed at the destruction of any
of the rights or freedoms recognized herein, or at their
limitation to a greater extent than is provided for in this
Covenant.

24 No restriction upon or derogation from any of the
fundamental human rights recognized or existing in any country
in virtue of law, conventions, regulations or custom shall be
admitted on the pretext that the present Covenant does not
recognize such rights or that it recognizes them to a lesser
extent.?/

5%. This article concerns questions relating to the destruction or limitation
of the rights and freedoms recognized in the covenants and the safeguarding

of rights recognized independently of the covenants.

Z/ Although there are variations in the texts of paragraph 2 of the article
in the two draft covenants, the discussions do not indicate any difference

in interpretation.

§/ See also under article 50 of the draft covenant on civil and political
rights and article 25 of the draft covenant on economic, social and
cultural rights.
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54. A proposal for the addition of a paragraph to the article in the draft
covenant on civil and political rights stating that "nothing in this covenant
may be regarded as in any way detracting from the powers and functions of

the organs of the United Nations as laid down in the Charter”, was rejected

as being unnecessary in view of Article 103 of the Charter.

Paragraph 1

55. It was stated that the purpose of paragraph 1, which was derived from
article 30 of the Universal Declaration of Human Rights,g/ was to provide
protection against any misinterpretation of any provision of the covenants

which might be used to justify infringement of any rights and freedom reccgnized
in the covenants or the restriction of any such right or freedom to a greater
extent than was provided for therein., The paragraph was also aimed at checking
the growth of nascent nazi, fascist or other totalitarian ideologies; groups
with such tendencies could not invoke the covenants to Jjustify their activities.
It was pointed out that paragraph 1 would in no way restrict the right of
criticism, since it related only to the destruction of rights or to their
limitation to a greater extent than was provided in the covenant.

56. Opposition to paragraph 1 was expressed on the grounds that it was vague,
unnecessary and open to abuse. It was thought that, widely interpreted, the
paragraph might permit a State, which so desired, to curtail very considerably
the exercise of certain rights. In particular, a State might place undesirable
restrictions on the freedom of expression guaranteed in the draft covenant on
civil and political rights. The view was further expressed that the paragraph
might be used to qualify every provision in the covenants. It might even permit

dangerous inroads into the provisions of the covenants as a whole. Moreover,

Article 30 of the Declaration reads: 'Nothing in this Declaration may
be interpreted as implying for any State, group or person any right to
engage in any activity or to perform any act aimed at the destruction

of any of the rights and freedoms set forth herein.”

[Ns)
~
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it would be difficult to know exactly what actions could be considered as
being aimed at the destruction of the rights. 7

57« Although it was proposed that since the substance of paragraph 1 was
closely related to freedom of speech, it should be included in article 19 of
the draft covenant on civil and political rights, this proposal was rejected
because it was felt that paragraph 1 also affected other articles of the
covenants such as the articles relating to assembly and association.

58. The opinion was expressed that States were hérdly likely to undertake the
obligations unders the covenant and then attempt to destroy or limit the
rights to a greater extent than provided in the covenant, but a proposal to
delete the reference to "States" was rejected. It was observed that States
vere already empowered to limit many rights, for such reasons as the protection
of "public order" or "national security” and that they should not be encouraged
to restrict further the provisions of the covenants;

59. Another proposal, which was also rejected, aimed at excluding any
restriction of rights and freedoms which would be incompatible with the purposes
and principles of the United Nations Charter and of the Universal Declaration
of Human Rights. In support of this proposal it was argued that such a
provision was congonant with the Charter, particularly with Article 103, and
necessary in view of the fact that not all human rights were included in the
covenants. However, it was considered that the purposes and principles of the
Charter and the provisions of the Declaration were more general than were the
particular stipulations of the covenants and that no conclusions could be

drawn from them concering other rights and freedoms which were not specifically

set. forth in the covenants.

Paragraph 2

60. Paragraph 2 was opposed on the ground that it might allow States to
continue to derive benefit from inequitable laws or treaties, that it was
superfluous because its principles were fully recognized in international law,
and that it might give rise to misunderstanding and possibly allow States which

did not agree with certain provisions of the covenant to avoid any obligations
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imposed on them. It was thought inconceivable that any State ratifying the
covenant would use it as a pretext to abridge the rights and freedoms already
exercised or guaranteed within its territory, if the covenant should impose
lesser obligations in a particular sphere.

6l. It was agreed, however, that the covenant ought to include a provision
which would cover possible conflicts between the covenant and the laws,
regulations, and customs of contracting States and of agreements other than the
covenants binding upon them. It was also necessary to prevent States from
limiting rights already enoyed by persons within their territories on the grounds
that such rights were not recognized in the covenants or were recognized to a
lesser extent. It was considered that the proposed rule, whereby in case of
conflict the provisions giving the maximum protection should apply, provided

a sound basis for the protection of humen rights.

62. A proposal to exlude from paragraph 2 such existing laws, éonventions,
regulations or customs as were contradictory to the provisions and spirit of the
covenant and the Charter was not adopted. In support of the proposal the view
vas expressed that in no circumstances should existing provisions take
precedence over the provisions of the covenant and the Charter and thus prevent
progress towards greater enjoyment of human rights. Those opposed held the
view that laws and conventions which guaranteed a fundamental human right could
not possibly be in contradiction either to the covenants or the Charter, since
paragraph 2 could not be invoked in support of any provisions directed at the

limitation or suppression of the rights dealt with in the covenants.
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ARTICLE 6

Right to Life

1. DNo one shall be arbitrarily deprived of his life.
Everyone's right to life shall be protected by law.

2. In countries where capital punishment exists, sentence
of death may be imposed only as a penalty for the most serious
crimes pursuant to the sentence of a competent court and in
accordance with law not contrary to the principles of the
Universal Declaration of Human Rights or the Convention on

the Prevention and Punishment of the Crime of Genocide.

3« Any one sentences to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in all cases.

b, Sentence of death shall not be carried out on a pregnant
woman.

Formulation of the right

1. There was general agreement regarding the importance of safeguarding the
right of everyone to life through the covenant although various opinions were
held as to how the right should be formulsted. One view was that the covenant
should enunciate the principle that no one should be deprived of life under any
circumstances. It was maintained that in drafting an article on the right to
life, which was the most fundamental of all rights, no mention should be made
of circumstances under which the taking of life might seem to be condoned.
Against this view, it was contended that the covenant must be realistic, that
circumstances existed under which the taking of life was Jjustified.

2 A second view was that in a covenant which would not admit of progressive
implementation of its provisions, it was desirable to define as precisely as
possible the exact scope of the right and the limitations thereto in order

that contracting States would be under no uncertainty about their obligations.
The proper method of drafting the article was to spell out specifically the
circumstances in which the taking of life would not be deemed a violation of the
general obligation to protect life. Among the exceptions proposed were:

(a) execution of death sentence imposed in accordance with law; (b) killing
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in self-defense or defense of another; (c¢) death resulting from action lawfully
taken to suppress insurrection, rebellion or riots; (d) killing in attempting
to effect lawful arrest or preventing the escape of a person in lawful custody;
(e) killing in the case of enforcement measures authorized by the Charter;

(f) killing in defense of persons, property or state or in circumstances of
grave civil commotion; (g) killing for violation of honour. Against this view,
it was maintained that any enumeration of limitations would necessarily be
incomplete and would, morebver, tend to convey the impression that greater
importance was being given to the exceptions than to the right. An article
drafted in such terms would seem to authorize killing rather than safeguard the
right to life,

32« A third view was that a general formulation which did not list exeeptions
was preferable. The article should simply but categorically affirm that "no

one shall be arbitrarily deprived of his life" and that "everyone's right to life
shall be protected by law". It was explained that a clause providing that no
one should be deprived of his life "arbitrarily" would indicate that the right
was not absolute and, obvigte the necessity of setting out the rossible
exceptions in detail. The use of the term "arbitrarily" was criticized, however,
on the ground that it did not express a generally recognized idea and that it
was ambiguous and open to several interpretations. A suggestion'was made that
the use of the term "intentionally" would be preferable. In reply it was stated
that the term "arbitrarily" had been used in several articles of the Universal
Declaration of Human Rights and in certain articles of the draft covenant. It
was explained that the term "arbitrarily" meant both "illegally" and "unjustly".
L.  The provision that "everyone's right to life shall be protected by law" was
intended to emphasize the duty of States to protect life, While the view was
expressed that the article should concern itself only with protection of the
individual from unwarranted actions by the State, the majority thought that
States should be called upon to protect human life against unwarranted actions

by public authorities as well as by private persons,.

Laws imposing capital punishment

Se Some opposition was expressed to the inclusion in the article of provisions

dealing with cepital punishment since it might give the impression that the
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practice was sanctioned by the international community. The opinion was expressed
that respect for human life required that a covenant on human rights should, as
one of its main principles, provide for the gbolition of capital punishment.

On the other hand, it was pointed out that capital punishment existed in

certain countries., It was recognized, however, that adequate safeguards should
be providéd in order that the death penalbty would not be imposed unjustly or
capriciously in disregard of human rights. It was agreed that the death
sentence should be imposed only (a) as a penalty for the most serious crimes,
(b) pursuant to the sentence of a competent court and (c) in accordance with
law not contrary to the principles of the Universal Declaration of Human Rights
or the Convention on the Prevention and Punishment of the Crime of Genocide.

6. The phrase "most serious crimes" was criticized as lacking precision, since
the concept of "serious crimes" differed from one country to another., It was
therefore suggested that the term should be more clearly defined, A'suggestion
was also made that "political crimes"” should not entail the death penalty.

Te There was agreement that the death penalty should be imposed by a
"competent court". A suggestion that the court should also be "independent"

was opposed on the ground that the "independence" of tribunals was already
provided for in another article of the covenant.£

8e The clause providing that a death sentence must be imposed in accordance
with law "not contrary to the principles of the Universal Declaration of Human
Rights" was intended to ensure that no person would be deprived of life pursuant
to unjust laws. The law invoked must not bte contrary to the spirit of the '
Universal Declaration. However, the reference to the Universal Declaration was
opposed on the ground that the Declaration was. a statement of ideals, necessarily
broad and vague and lacking in legal precision., Mere reference to _that document
could not prevent the adoption or execution of unjust laws. The reference to
the Convention on the Prevention and Punishment of the Crime of Genocide was
intended to provide a further yardstick to which national laws guthorizing the

imposition of the death sentence should conform.

1/ See article 1k, paragraph 1.
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Amnesty, pardon or commutation of death sentence

Ge The inclusion of the provision of paragraph 3% was supported for humanitarian
reasons . It‘was thought essential to mitigate the death peralty in countries
where it was still imposed by giving persons sentenced to death the right to
seek pardon or commutation of the sentence, In an earlier draft it was
stipulated that "anyone sentenced to death shall have the right to seek

amnesty, or pardon, or commutation of the sentence." The reference to the right
to seek "amnesty" was deleted, since it was felt that, amnesty being a measure
decided propio motu by the executive end bteing in the nature of a collective
pardon, it was inappropriate to envisage that an individual should seek it.

It was generally agreed, however, that it was appropriate to retain the
reference to amnesty in the second sentence of paragraph 3, dealing with the

granting of amnesty, pardon or ccmmutation of death in all cases.

Prohibition of the execution of death sentence on a pregnant womang/

10. It would seem that the intention of paragraph 4, which was iunspired by
humanitarian considerations and by consideration for the interests of the unborn
child, was that the death, sentence, if it concerned a pregnant woman, should

not be carried out at all. It was pointed out, however, that the provision,

in its present formulation, might be interpreted as applying solely to the

period preceding childbirth,

2/ E/CN.4/SR.309-311; ESC (XIII), suppl.d, ammex 3, article 3, para. 4.
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ARTICLE 7

Inhuman or degrading treatment

No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free
consent to medical or scientific experimentation
involving risk, where such is not required by his
state of physical or mental health.

11. The purpose of this article is to protect bodily integrity and human
dignity.

Inhuman or degrading treatment or Dunishmenti/

12. The first clause reproduces the text of article 5 of the Universal
Declaration on Human Rights.

The opening words of article 5 of the Declaration "No one shall be
subjected" were chosen in preference to "It shall be unlawful to subject" to
emphasize the right of the individual rather than the obligation of States.

13. The word "torture" in this article was understood to mean both mental and
physical torture. The clause prohibits not only "inhuman"” but also "degrading"
treatment or punishment. It was generally agreed that the word "treatment"

was broader in scope than the word "punishment"; however, it was observed that
the word "treatment” should not apply to degrading situations which might be

due to general economic and social factors.

Medical or scientific egperimentation&/

14. The second clause of the article was intended to prevent the recurrence of
atrocities such as those committed in concentration camps during World War II.

One opinion was that improper medical or scientific experimentation was

3/ E/CN.4/AC.1/SR.3, 23, 30; E/CN.4t/AC.3/SR.2; E/CN.4/SR.37, 56, 92, 1hl;
E/CN.4/170, 195, 353/Add.1, and 10.

L/ E/CN.L/AC.1/SR.23, 30; E/CN.k/AC.3/sR.2; E/CN.4/SR.91, 92, 1k2, 182,
183, 311, 312; E/CN.4/82/add.2, E/CN.L/192, 197, 359, 372, 389, 471,
413, 573; EfCN.L/L.159.
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implicitly prohibited‘in the first clause, but another view was that the text
of that clause was not sufficiently precise to prevent such experiments. It
was finally agreed that the matter was so important as to require a specific
provision, even ét the risk of repetition. '

15. It was clear that experiments involving risk should not, in principle, be
carried out without the free consent of the person concerned. However, it was
said that there might be exceptions to this principle where the interests of
the health of the individual or the community were involved. The extent of
such exceptions gave rise to some discussion. On the one hand it was thought
that it should not be left entirely to national laws to define them. On the
other hand it was realized that it would be difficult to draw up a complete
list of criteria for permitting experimentation without the free consent of
the individual concerned. There was general agreement that failure to obtain
the consent of a sick, sometimes unconscious, person should not make any
dangerous experimentation illegal where "such was required by his state of
physical or mental health". A proposal that compulsory measures might be taken
"in the interest of community health" was rejected on the grounds that it might
lead to abuse.

16. A proposal that "in addition to the consent of the person in question, the
approval of a higher medical institution designated by law shall be required
before 15hc§7 experimentation is carried out" was not adopted. Such a clause
was considered to be more in the nature of a regulation than an appropriate

provision for inclusion in the covenant.



A/2929

English
Page 89
DOCUMENTATION
Organ and Article
session Records of discussion Other documents number
De (1) E/CN.4/AC.1/SR.3, 10, 16 E/CN.4/AC.1/h/Add.1; E/CN.L/21,
. annex A, art.4, annex C,
arts.9 and 10, annex G, art.2
CHR (II) E/CN.4/AC.3/SR.2; E/CN.L/37, 39, 56, arts. 5 and 2
E/CN.4/SR.37, k2 6; ESC (VI), suppl.l, annex B,
arts. 6 and 7
- DC (II) E/CN.4/AC.1/SR.23, 30 E/CN.4/82/pdd.2, 4, 8, 9, 11; 6, 7
E/CN.4/95, annex B, arts. 6
and 7
CHR (III) E/CN.4/89 6, 7
CHR (V) E/CN.4/SR.91, 92 E/CN.4/170 and Add.2 and 4, 6, 7
E/CN.4/188, 192, 193, 197;
ESC (IX), suppl.l0, annex I
arts. 6 and 7
CHR (VI) E/CN.L/SR.1k1, 1be, E/CN.4/353/pdd4.1, 3, 7, 10, 11; 6, 7
182, 183, 199 E/CN.4/359, 372, 381, 389, 471,
L72, 47%; B/CN.L/NGO/9;
ESC (XI), suppl.5, annex I,
art. 4, annex II, art. b
ESC (XI) E/AC.T/SR.148, 149 E/C.2/268 L
ca (V) 3rd com., 290th, N
296th mtgs.
ESC (XII) E/C.2/285 b
CHR (VII) E/CN.4/515/Add .2, 13; L
E/CN.L/523, 528, paras. 95-1C0,
E/CN.L/56% and Add.1,
E/cN.4/57%; E/CN.L/NGO/17, 20,
30; ESC (XIII), suppl.9,
annex III, art. b
ESC (XIII) E/C.2/SR.106 L




A/2929

Inglish
Page 90
DOCUMENTATION (cont'd)
Organ and Article
session Records of discussion Other documents number
CHR (VIII) E/CN.4/SR.311, 312 E/CN.4/528/Add .1, paras. 65-68; L
E/CN.4/L.159; E/CN.4/NGO/3k,
39; ESC (XIV) suppl.lh,
" paras. 175-177, annex 1B,
art. 6
CHR (X) E/CN.L /604 /pdd .6, 7
E/CN.4 /702, sections III, VII,
XIII, XVI, XXI
GA (IX) 3rd com., 565th, 7

569th mtgs.




A/2929
English
Page Ol

ARTICLE 8

Prohibition of slavery, servitude and forced labour

1. No one shall be held in slavery; slavery and the slave
trade in all their forms shall be prohibited.

2. No one shall be held in servitude.

3. (a) No one shall be required to perform forced or
compulsory labour;

(b) The preceding sub-paragraph. shall not be held to
preclude, in countries where imprisonment with hard labour
may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence to
such punishment by a competent court;

(c) For the purpose of this paragraph the term "forced or
compulsory labour" shall not include:

(1)

(i1)

(iii)

(iv)

Slavery

Any work or service, not referred to in sub-
paragraph (b), normally required of a person who
is under detention in consequence of a lawful
order of a court;

Any service of a military character and, in
countries where conscientious objection is
recognized, any national service required by
law of conscientious objectors;

Any service exacted in cases of emergency or
calamity threatening the life or well-being
of the community;

Any work or service which forms part of normal
civic obligations.

17. It may be noted that article 4 of the Universal Declaration of Human

Rights provides that "no one shall be held in slavery and servitude," while the

first paragraph of this article deals only with slavery. In drafting the

covenant, the point was made and accepted that "slavery" and "servitude" were

two different concepts and should be dealt with in two separate paragraphs. A
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suggestion was made to substitute "trade in human beings" for "slave trade" in
order that paragraph 1 would cover traffic in women as well; it was not
accepted, for it was thought that the clause should deal only with slave trade

as such.

Servitude

18. In discussing paragraph 2 it was pointed out that slavery, which implied
the destruction of the juridical personality, was a relatively limited and
technical notion, whereas servitude was a more general idea covering all
possible forms of man's domination of man. While slavery was the best known and
the worst form of bondage, other forms existed in modern society which tended to
reduce the dignity of man. A suggestion to substitute the words "peonage and
serfdom" for "servitude" was rejected as those words were too limited in scope
and had no precise‘meaning. A proposal was also made to insert the word
"involuntary" before "servitude" in order to make it clear that the clause

dealt with compulsory servitude and did not apply to normal contractual
obligations between persons competent to enter into such obligations. The
proposal was opposed on the ground that servitude in any form, -whether
involuntary or not, should be prohibited. It should not be made possible for

any person to contract himself into bondage.
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5/

Yorced or compulsory labour<

19. The question was raised whether the term "forced or compulsory labour” in
sub-paragraph (a) of paragraph 3 should be defined. Reference was made to
article 2 of the International Labour Convention on Forced or Compulsory Labour
of 28 June 1950.é/ Paragraph 1 of that article defined the term "forced or
compulsory labour" as meaning "all work or service which is exacted from any
person under the menace of any penalty and for which the said person has not
offered himself voluntarily". Paragraph 2 listed a number of exceptions. This
definition, especially when read in the light of the exceptions, was not
considered entirely satisfactory for inclusion in the covenant.

20. In a first draft, it was provided that "no one shall be required to perform
forced or compulsory labour except pursuant to a sentence to such punishment for
a crime by a competent court". The proviso "except pursuant to a sentence to
such punishment for a crime by a competent court” was deleted, for it implied
that forced or compulsory labour could be imposed upon a person pursuant to a
court sentence. It was feared that such a clause might provide a loophole and

would render the guarantee ineffective. However, it was recognized that

5/ It will be recalled that in accordance with resolution 350 (XII) of

19 March 1951 of the Economic and Social Council, an Ad Hoc Committee on
Forced Labour was established "to study the nature and extent of the
problem raised by the existence in the world of systems of forced or
'corrective' labour”. The Ad Hoc Committee submitted its report (E/2431)
to the Economic and Social Council and the ILO in 1955. In
resolution 524 (XVII) of 27 April 1954, the Council, inter alia,
condemned "systems of forced labour which are employed as a means of
political coercion or punishment for holding or expressing political
views, and which are on such a scale as.to constitute an important
element in the economy of a given country" and appealed to "all
Governments to re-examine their laws and administrative practices in the
light of present conditions and the increasing desire of the peoples of
the world to reaffirm faith in fundamental humaen rights and in the
dignity and worth of the human person". The General Assembly, in
resolution 842 (IX) of 17 December 1954, endorsed the condemnation by the
Council of the existence of systems of forced labour and expressed its
support of the Council's appeal to governments.

6/ E/CN.4/23h.
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imprisonment with "hard labour” existed as a form of penalty under the penal
systems of scme countries. It was therefore thought necessary to include a
suitable provision which would take such systems into account.

21. Thus, under sub-paragraph (b), it is provided that the prohibiticn of forced
or ccmpulsory labour "shall not be held to preclude, in countries where
imprisonment with hard labour may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence to such punishment by a
ccmpetent court”. The words "in pursuance of a senténce to such punishment by a
ccmpetent court” were intended to indicate that the performance of hard labour
could be required only if explicitly stated in the sentence of the court. In an
earlier draft the words "hard labour" were in quotation marks, but it was
subsequently decided to delete the quotation marks, for the expression "hard
labour" when used between quotation marks might imply scme special punishment.
Objection was raised to the use of the term "punishment". It was maintained that
the concept of "punishment" was outmoded and was no longer'recognized in modern
criminology. It was also suggested that the clause should indicate that persons
found guilty of "political" crimes should not be sentenced to "hard labour".

The suggestion was opposed, however, on the ground that there was no éxact
definition of the term "political crime", and its interpretation varied frcm

one country to another.

22. Sub-paragraph (c) enumerates, in four sub-paragraphs, the kinds of work or
service not deemed included within the term "forced or ccmpulsory labour'.
Sub-paragraph (i) was intended to cover ordinary prison work which persons under
detention pursuant to a court order might be required to do. This would include
routine work performed in the course of detention and work done to prcmote the
delinquent's rehabilitation. The clause specifically excluded performance of
"hard labour" as the term was used in sub-paragraph (b). The phrase "normally
required of a person who is under detention" was intended to bring out the fact
that the clause was intended to refer to work ordinarily done by prisoners and not
to hard labour. It was also explained that the inclusion of the word "normally"

provided a safeguard against arbitrary decisions by prison authorities with
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regard to the work which might be required of persons under detention. ©€n the
other hand, it was pointed out that the insertion of the word "normally” was
useless and restrictive. In some special circumstances prison authorities might
find it necessary to give persons under detention work that was different from
their customary labour. There was some question also regarding the meaning of
the term "detention". It was explained that the term covered all forms of
compulsory residence in institutions in conseguence of a court order.

23. 1In sub-paragraph (ii) the clause relating to conscientious objectors was
intended to indicate that any national service required of them by law would
not fall within the scope of forced or compulsory labour. As the concept of
conscientious objection was not recognized in many countries, the phrase "in
countries where conscientious objection is recognized" was inserted. Proposals
to the effect that services of conscientious objectors "be carried out in
conditions equal to those accorded to all other citizens subjected thereto"” and
that such services '"be compensated with maintenance and pay not inferior to what
a soldier of the lowest rank receives" were rejected. Thosé who supported the
proposals pointed out that in certain countries where eonscientious objectors
were released from military obligations, they were subjected to treatment
inconsistent with human dignity; hence it was essential to provide some minimum
safeguards. On the other hand, those who opposed the proposals argued that it
was inappropriate to go into details concerning the treatment of conscientious
objectors.

2. Sub-parsgraph (iii) did not give rise to debate.

25. There was considerable discussion as to whether "minor communal services"
should not also be included in the provisions of sub-paragraph (iv). It was
pointed out that the International Labour Convention on Forced or Compulsory
Labour included provisions concerning "normal civic obligations" and "minor
communal services". The provision concerning "minor communal services" was meant
to apply to non-self-governing territories, while that relating to "normal civie
obligations" applied to sovereign States. It was contended, however, that the

distinction was unacceptable and should not be perpetuated in the covenant.
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Furthermore, it was pointed out that thg ILO itself, in a proposed text which
it had communicated to the Commission,zj had suggested that "minor communal

services"” should be abolished in the shortest time possible. The opinion was
alsc expressed that it was not necessary to mention "minor communal services"

since the term "normal civic obligations' was a much broader term and would

include the former.

7/ E/CN.k/158.
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ARTICLE 9

Liberty and security of person

1. Everyone has the right to liberty and security of person.
No one shall be subjected to arbitrary arrest or detention.

No one shall be deprived of his liberty except on such grounds
and in accordance with such procedure as are established by
law.

2. Anyone who is arrested shall be informed, at the time of
arrest, of the reasons for his arrest and shall be promptly
informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer authorized by
law to exercise judicial power and shall be entitled to trial
within a reasonable time or to release. It shall not be the
general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear
for trial, at any other stage of the judicial proceedings,
and, should occasion arise, for execution of the judgment.

k. Anyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings before a court,
in order that such court may decide without delay on the
lawfulness of his detention and order his release if the
detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or

deprivation of liberty shall have an enforceable right to
compensation.

26. This article begins by setting forth in positive terms, borrowed from
article 3 of the Universal Declaration of Human Rights, the right of everyone
to liberty and security of person.é/ There was some objection that the
declaratory charactér of this clause made it inappropriate for inclusion in a

legal instrument.

8/ BSC (XIII), suppl.9, annex III, art. 6; B/CN.4/SR.31k.
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Limitaticns clausegf

27. It was generally admitted that the right to liberty and security of person
might be subject to restrictions, but the terms in which such restrictions
should be drafted gave rise to discussion.

28. Proposals were made listing the possible grounds on which deprivation of
liberty might be justified. However, it seemed unlikely that any list proposed,
whether restricted to some twelve grounds as in certain proposals or expanded to
include about forty grounds suggested could cover all possible cases of
legitimate arrest or detention. On the other hand, it was said that even if such
a list could be made complete, its adoption might not be considered desirable:
the covenant should not give the impression of being a catalogue of restrictions
to the rights which it set forth.

29. The meaning of the general restrictive clause, incorporated in the last two
sentences of paragraph 1, would seem to depend largely on the interpretation to
be given to the word "arbitrary". It was understood, according to different
schools of thought, to mean either "illegal”, or "unjust", or "both illegal and
unjust”.

30. One opinion was that "arbitrary" was synonymous with "contrary to the
national legislation'; if such were the case, it was emphasized, the third
sentence in paragraph 1, "No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law", would
seem to be a repetition of the second sentence.

31. On the other hand, it was argued that by using the word "arbitrary” all
legislation would have to conform to the principle of justice. On the basis of
such an interpretation, the third sentence of the first paragraph would qualify
the fundamental idea set forth in the second sentence: the deprivation of
liberty should not only conform to the principle of justice, it should also be

on such grounds and in accordance with such procedure as are established by law

9/ E/CN.4/AC.1/SR.23, 32; E/CN.k/AC.3/SR.3; E/CN.L/SR.95, 96, 1hk, 1L6, 1L7,
31Lk; E/CN.L/95, annex B, art. 9, E/CN.4/170/add.1, E/CN.4/188, 231, 235,
L0l, 402, 405/Rev.l, B/CN.4/523; E/CN.4/L.137, 183; ESC (IX), suppl.lO,
annex II, art. 9; ESC (XI), suppl.5, amnex II, art. 6; E/AC.7/SR.148;

GA, 3rd Com., 288th, 289th, 290th, 291st and 562nd mtgs.
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32. 1In the course of the debate it was said that national legislation might at
times be arbitrary; it was said therefore that the third sentence in paragraph 1

should be read and understood in the light of the second sentence.

Guarantee of personal liberty in connexion with any arrest or detention

33. The purpose of paragraphs 2, 4 and 5 of this article is to define certain
guarantees which must apply in case of any arrest or detention.

34. With regard to paragraph 2)&9/

it was admitted on the one hand, that, in the
interest of the arrested person, competent authorities should have sufficient
time to prepare a detailed brief of the charges against him; this period of
time, however, should be as short as possible. On the other hand, the person
concerned should be informed of the reasons for his arrest at the time he was
arrested.

35. The principle enunciated in paragraph h,lljaccording to which anyone who is
deprived of his liberty shall be entitled to take proceedings before a court in
order that such court may decide on the lawfulness of his detention, did not
give rise to much discussion. The words "in the nature of habeas corpus" which
appeared in earlier drafts were deleted in order to specify that States must be
free to allow for such a right of appeal within the framework of their own
legal systems.

36. The discussion on paragraph SLg/revealed a desire to establish an effective

right to compensation for illegal arrest or deprivation of liberty. The right to

10/ &/cN.L/AC.3/SR.3; E/CN.4/SR.98, 99, 145, 31L4; E/CN.k/399, 406; ESC (XIII)
suppl.9, annex III, art.-6. '

11/ E/CN.4/AC.1/SR.23; E/CN.4/AC.3/SR.6; E/CN.4/SR.100, 147, 31k4; E/CN.L/170,
188, 353/Add.1l, 515/4dd.2; E/CN.L/L.151; GA, 3rd Com., 289th mtg.

12, E/CN.L/AC.1/SR.2; E/CN.L/AC.3/SR.k; E/CN.4/SR.102, 147, 148, 31k;
E/CN.4/353/add.1; E/CN.4/394; E/CN.4/L.131; E/AC.T/SR.149.



A/2929
English
Page 101

compensation, set forth in general terms, would seem likely to be invoked

against individuals as well as against the State as a legal person. It was noted
that in certain countries the civil responsibility of individuals alone for
malicious or grossly negligent conduct was legally recognized. However, the words
proposed in order to adapt paragraph 5 to such legal systems "... a right of
action for compensation against any individual who by his malicious or grossly
negligent conduct directly caused the unlawful arrest or detention’, were not

accepted.

i ; _y 13/
Guarantees in favour of persons arrested or detained on a criminal charge——j

37. *Paragraph 3 of this article establishes special guarantees in favour of
persons arrested or detained on a criminal charge. The accused shall be brought
to trial "within a. reascnable time"; it was considered necessary to adopt

this wording in order to allow the competent authorities to examine the charge
seriously, without, however, any unjustified delay.

38. The last sentence of paragraph 3 states that "it shall not be the general
rule that persons awaiting trial shall be detained in custody". It was admitted
that release might be subject to certain guarantees. The objection was raised
that in certain serious cases, release, even under guarantees, should not be
allowed; a proposal to insert such an exception in paragraph 3 was, however,
rejected. It was made clear that the article allows States parties to provide
for guarantees other than those of a purely financial chardcter. It was stipulated
that release subject to guarantees might apply at any stage of the judicial

proceedings.

13/ EB/CN.L/AC.3/SR.3; E/CN.4/SR.99, 100, 101, 147, 154, 31k4; E/CN.4/170, 188,
250, 260, 35%/A4d.8, 515/add.L; E/CN.4/L.137, L.151; ©SC (XIII), suppl.9,
annex III, art. 6.
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DOCUMENTATION
Organs and Article
sessions Records of discussions Other documents number
DC (I) E/CN.4/AC.1/SR.2 E/CN.4/21 annex A, art. 7, annex

B, art. 10, annex G, art. b

CHR (II) E/CN.4/AC.3/SR.3, L4, 6, 9; EB/CN.4/37, 39; E/CN.L/56, art. 8; b

E/CN.4/SR.36 ESC (VI) suppl.l, annex BII,
art. 9
DC (II) E/CN.4/AC.1/SR.23, 32 E/CN.4/AC.1/19, 23 and Add.l and 9

2; E/CN.4/AC.1/31; E/CN.4/82 and
Add.2, 3, u; 5, 1, 8, 11, 12;
E/CN.4/95, annex B, art. 9

CHR (III) E/CN.4/89 9
CHR (V) E/CN.4/SR.95, 96, 98, 99, E/CN.4/170 and Add.k, E/CN.4/188, 9
100, 101, 102 198, 200, 201, 203, 206, 231,

235, 250, 252, 259, 260, 266;
ESC (IX), suppl.l0, annex I,
art. 9, annex II, art. 9

CHR (VI) E/CN.4/SR.14k, 145, 146, E/CN.4/353/add.1, 2, 3, 6, 7, 8, 9
147, 148, 154, 199 9, 10, 11; E/CN.4/39L, 397, 399,
400, 401, 402, LO5 and Rev.l,
406, L09, 410, k11, 421; ESC (XI)
suppl.5, annex I, art. 6, annex II,

art. 6
ESC (XI) E/AC.T/SR.147, 148, 1k9, E/C.2/259 and Add.l 6
153
Ga (V) 3rd Com., 288th, 289th, 6
290th, 291st, 296th mtgs.
CHR (VII) E/CN.4/515/ndd.2, k4, 13; 6

E/CN.4 /523, 528, paras. 109-12k4,
E/CN.4/563 and Rev.l;
E/CN.4/NGO/21; ESC (XIII), suppl.9,
annex I, art. 6, annex III, art. 6
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DOCUMENTATION (cont'd)

Organs and Article
sessions Records of discussions Other documents number
ESC (XIII) E/2059/Add .8 6
CHR (VIII) E/CN.4/SR.313, 314 E/CN.L/528/Add.1, paras. T1-78; 6
E/CN.4/1.131, 137, 151, 183;
E/CN.L/NGO/39; ESC (XIV)
suppl.l, paras. 180-188,
annex IB, art. 8
CHR (IX) E/CN.4/6Th, paras. 34-37; 6
ESC (XVI), suppl.8, annex IB,
art. 9
CHR (X) E/CN.L/69k /Add .2, 5, 6; 9
E/CN.4/702, sections IX, XV
GaA (IX) 3rd Com., 562nd, 565th, 9

568th, 569th mtgs
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LRTICLE 10

Treatment of Persons Deprived of Their Liberty

1. £11 persons deprived of their liberty shall be treated
with humanity.

2, Lccused persons shall be segregated from convicted
persons, and shall be subject to separate treatment appropriate
to their status as unccnvicted persons.

3. The penitentiary system shall ccmprise treatment directed
to the fullest possible extent towards the reformation and social
rehabtilitation of prisoners.

39. During the discussion on this article, it was unanimously agreed that
every person deprived of his liberty, both an accused person, regardless of
the charge against him, and a convicted person, should be treated with

humanity.

Treatment of accused personsik/

40. A proposal was made that "accused persons shall not be subjected to
the same treatment as convicted persons'.

L1. It wvas thought that this wording did not make it cleér that the former
should not be subjected to harsher treatment than the latter. The wording
"shall be subject t0 separate treatment appropriate to their status as
unconvicted persons" was considered a better formulation.

4o, It was agreed that accused persons should be segregated frcm convicted
persons, although the view was expressed that there might be reasons for not
doing so in special cases. It was pointed out that segregation in the routine
of prison life and work could be achieved, though all prisoners might be
detained in the same buildings. A proposal that accused persons should be
placed "in separate quarters" was considered to raise serious practical problems;

if adopted, States parties might be obliged to construct new prisons.

14/ E/CN.4/SR.3T1; E/CN.4/523; E/CN.4/L.262; ESC(XI), suppl.5, Annex III.
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Orientation of the Penitentiary System towards the Reformation
and Social Rehabilitation of Prisoners

43, Tt was acknowledged that this principle was winning increased recognition
ameng criminologists and jurists. Attention was called to scme difficult
problems of application, and in particular to the necessity of taking into
account such factors as the nature of the offence and the age of the offender.
It was considered difficult, however, to provide for detailed measures of
application in an international instrument such as the draft covenant on

civil and political rights.

L, It may be notedlé/ that while the original French text of article 10,
bparagraph 5, contains the words, ”l'amendement et le reclassement social du
condamné", the English translation reads: '"the reformation and social

rehabilitation of prisoners'.

DOCUMENTATTION

Organ and Session Records of discussion Cther Documents Article No.

CHR (V) : E/CN.4/309;
ESC(IX),suppl.io,
Annex T

CHR (VI) \ E/CN.4/55%/44d.8;
Esc(IX),suppl.5,
Lnnex III

CHR (VII) E/CN.4/515/Add.L;
E/CN.L/523,528,
Paras.20, 21

CHR (IX) E/CN.4/SR.371, 409 E/CN.4/674; E/CN.4/
1.262,289; ESC(XVI),
suppl.8, paras.57-
53, Annex I,art.l10,
and Annex IIT, paras.
23-25

CHR (X) E/CN.4/604/pdd.5 10

G (IX) 3rd Ccm.,572nd mtg. 10

15/ E/cN.L/SR.LC9; E/CN.4/289.
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ARTICLE 11

Contractual Obligations

No one shall be imprisoned merely on the grounds
of ingbility to fulfil a contractual obligation.

45, It was agreed that the article did not cover crimes committed through

the non-fulfilment of obligations of public interest, which were imposed by
statute or court order, such as the payment of maintenance allowances.

46, With regard to contractual obligations, various opinions were expressed.
A proposal to restrict the scope of the article to "inability to pay a
contractual debt" was not accepted. It was agreed that the article should
cover any contractual obligations, namely, the payment of debts, performance
of services or the delivery of gocds. One opinion was, however, that
contractual cbligations undertaken by the individual towards the State were
scmetimes so vital in nature - such as the delivery of essential foodstuffs
for the population - that inability to fulfil them should Jjustify imprisonment.
h7. It was pointed out that, in practically all countries persons who were
able but unwilling to fulfil contractual obligations might.be punished by
imprisomment. Reference was also made to statutes which provided for the
arrest of persons with outstanding debts who were about to leave the country
for an indefinite period. A proposal to add the words "unless he is guilty

of fraud" at the end of the article was, however, rejected. The words 'merely
on the grounds of insbility", it was agreed, made it sufficiently clear that
all cases of fraud were excluded from the scope of the article.

48. The words "or held in servitude"”, which appeared after the word “imprisoned"
in the first drafts of this article, were subsequently deleted. It may be
noted in this connexion that article 8 of the draft covenant on civil and
political rights contains an unqualified prohibition of servitude.

49. A proposal to add a new paragraph "no one shall be subjected to excessive

fines", was rejected.
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Organ and Records of Article
session discussion Other documentsg nunber
DC (1) E/CN.4/AC.1/SR.k E/CN.4/AC.1/8/Rev.l; B/CN.4/21,
annex G, Art. 3
CHR (II) E/CN.4/AC.3/SR.T; E/CN.4/37, E/CN.4/56, Art. 9;
BE/CN.4/SR.36 ESC (VI), Suppl. 1, Annex B, 3
Art. 10
DCc (II) E/CN.4/AC.1/SR.23 E/CN.4/AC.1/19; E/CN.4/82 and
Add.2, k&, 7, 8, 12; E/CN.Lk/95, 10
annex B, Art. 10
CHR (V) E/CN.4/SR.102 E/CN.4/170 and Add.L,
E/CN.4/211, 216; ESC (IX), 10
Suppl. 10, annex I, Art. 10
CHR (VI) E/CN.4/SR.150, 199 E/CN.4/353/Add.3, 7, 10, 11;
E/CN.4/40T7; ESC (XI), Suppl. 5, 10
annex I, Art. T
ESC (XI) E/AC.T/SR.148 7
CHR (VII) E/CN.L/528, para. 125 7
ESC (XIII) E/2059/A44.6 7
CHR (VIII) E/CN.4/SR.314 E/CN.4/528/Add.1, para. 79;
ESC (XIV) Suppl. L4, annex IB, 7
Art. 9
GA (IX) 3rd Com., 568th and 11
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ARTICLE 12

Freedcm of Movement

1. Subject to any general law of the State concerned which
provides for such reascnable restrictions as may be necessary
to protect national security, public safety, health or morals
or the rights and freedcms of others, consistent with the other
rights recognized in this Covenant: '

(a) Everyone legally within the territory of a

State shall, within that terrritory, have the right
to (i) liberty of movement and (ii) freedcm to choose
his residence;

(b) Everyone shall be free to leave any country,
including his own, .

2. (a) No one shall be subjected to arbitrary exile;

(b) Subject to the preceding sub-paragraph, anyone
shall be free to enter his own country.

50. The first drafts of this article dealt only with the right of the
individual to leave any country, includi.ig his own, subject to certain
restrictions. Provisions on freedcm of movement and free choice of

residence were added later, and most of the discussion of the article, which
arose frcem this addition, was concerned with the nature of the limitations
clause to be inserted. There was scme exchange of views also on the provisions
of the second paragraph under which arbitrary exile is prohibited and the

richt to enter one's country affirmed.

P
Limitations Clauselg/

51. Tt was recognized that freedcm of movement and free choice of residence
were subject to certain legitimate restrictions. Opinions differed on the scope

of permissible limitations. Long lists of exceptions to the exercise of this

16/ E/CN.L/£C.1/SR.30 and 32; E/CN.4/8C.1/19; E/CN.4/iC.3/SR.5; E/CN.4/SR.37,
106, 150, 151, 199, 315, %16; E/CN.4/82/2dd.7, 8 and 12; E/CN.L4/85, 170,
170/:dd. b, 199, 21k, 215, 215/Rev.1, 217, 353/2dd.10 and 11, 365, 412,
515/£d4d4.5 and 12; E/CN.k/L.132, L.132/Rev.l; L.132/Rev.2, L.1k9,
L/1h9/Rev.1, L.152, L.185; E/AC.T/SR.147, 148, 149, 153; E/C.2/259/A4d.1;
G4 (V), 3rd Ccem. 288th-29Cth and 305th mtgs.
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right were included in the earlier drafts of the articleiz/ but later s more
general formula was sought, which aimed at giving protection to the individual
while safeguarding the interests of States.

52. One view regarding this article was that, since it was not possible to
include an exhausfive list of all the restrictions applicable in different
States, and since any general wording might be so brcad as to render the
article of little practical value, the best course would be to delete it from
the Covenant. Freedcm of movement was not a fundamentsl, but rather a secondary
right. Against this it was argued that freedcm of movement constituted an
important human right and one which was an essential part of the right to
personal liberty. It had been included in the Universal Declaraticn of

Human Rights and should find its place in the covenant. Moreover, the Tact
that it had been denied in recent times made its inclusion all the more important.
55. fmong the restrictions which various representatives mentioned as being
legitimate or necessary were those which might be imposed in a national
emergency, in epidemics, for the control bf prostitution, on immigrants as s
temporary measure, on migrant workers in certain cases, and on indigenous
populations in certain circumstances for their own protection. The limitations
might vary greatly frcm State to State. It was agreed that the right to leave
the country could not be claimed in order to escape legal proceedings or to
avold such obligations as national service, and the payment of Tines, taxes or

naintenance allowances.

54. Restrictions on freedom of movement should be provided by the law of the
% State concerned. The majority agreed that the article should specify that such
; law must be just, otherwise it could be interpreted as authorizing States to
1 impose any limitations they wished. To meet this point, it was suggested that
the article should state that the law must be in accordance with the principles
Of the Charter and the Universal Declaration of Human Rights. L pronosal that
1t should be "consistent with the other rights recognized in the Covenant' was,
hQWever, preferred. In this connexion sttention was drawn to the importance

“r the provisions on non-discrimination as applied to +this article.

L xsc (VII), Suppl. 2, annex B, art. 11.




A /2929
English
Page 110

55. Scme considered such a general formula unsatisfactory, although others were
of the opinion that it provided sufficient restriction of the right. One view
was that it was too broad and required further qualification, another that it
provided no real protection against the enactment of arbitrary legislation.

It was pointed out also that the limitations clause in this article should be
in line with other similar clauses in articles 18, 19, 20 and 21.

56. Scme accepted the view that the right might be curtailed by domestic law
"consistent with the other rights recognized in the covenant" in order to
protect "national security, public safety, health, morals, or the rights and
freedoms of others"”, although there was objection that such phrases, and
especially the latter, could lead to abuse. The addition of such words as
"general welfare", "economic and social well-being", "prevention of disorder or
crime" and "public order" was also proposed but not adopted. They were
considered to be too far-reaching.

57. 1In discussing the application of the limitations clause, scme were of the
view that it should cover the provisions of both paragraphs of the article.
The majority, however, thought that the seccnd paragraph and, in particular,

the right to enter one's country should not be subject to restriction.

18/

Prohibition of exile—

58. The proposal that this article include a provision prohibiting arbitrary
exile, based on Article 9 of the Universal Declaration of Human Rights, was
criticized on the grounds that a liberal and democratic society should not
permit exile and, therefore, no such provision should appear in the covenant.

If it were inserted, it should prohibit exile completely. The question was also
linked with the right of asylum.

59. 1In support of the proposal it was explained that, while in most countries
exile no longer existed as a penalty, in scme circumstances it might be more
humane to exile a person than inflict on him more severe punishment, such as

detention in a concentration camp or complete deprivation of liberty. Some doubt

18/ E/CN.4/SR.150, 199, 315, 316; E/CN.4/365, 515/Add.16; E/CN.L/L.189,
T L.189/Rev.l.
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was expressed regarding the use of the word "arbitrary", but it was thought that
if a provision on exile were inserted in the covenant at all it should deal only

with arbitrary exile.

19/

Right to enter one's country—=

60. Difficulties arose in connexion with this provision for States in which
the right to return to one's country was governed, not by rules of nationality
or citizenship, but by the idea of a permanent home. The early drafts dealt
only with the right of nationals to "enter" their country. It was intended to
cover cases such asg those of persons born abroad who had never been to the
country of their nationality. Such a formula was not satisfactory fof a State
which granted the right of "return" to persons who were not nationals but who
had established their home in the country. A ccmpromise was reached, based on
paragraph 2 of Article 13 of the Universal Declaration of Human Rights, by
replacing the reference to "country of which he is a national" by the words:

"his own country”. The right to "enter" the country was retained.

19/ E/CN.4/SR.106, 151, 199, 315, 316; E/CN.L/215, 215/Rev.l, 353/Add.10, 365.
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Organ and  Records of Article
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oo (1) E/CN.L4/AC.1/ E/CN.4/AC.1/8, 8/Revil, 9 and 11; 9 and 1G
SRk E/CN.4/2, annex A, arts. 9 and 10,
annex B, Pt. II, art. 11, and
annex G, art. 5
CHR (I1)  E/CN.4/AcC.3/ E/CN.4/37, b1/Rev.l, 56, art. 10; ESC 5 and 10
SR.5, E/CN.4/  (VI), Suppl. 1, annex B, art. 11
SR.37
e (I1) E/CN.L/ac.1/ E/CN.4/AC.1/19; E/CN.4/82/Rev.1, 11
SR.30 and 32 82/Add.lk, Add. 7, Add. 8, Add. 12,
85 and 95, amnex B, art. 11
CHR (III) ESC (VII), Suppl. 2, annex B, art. 11
CHER (V) E/CN.L/SR.,105  E/CN.4/170, 170/Add.k, 199, 21k, 215, 11
and 106 215/Rev.l, 217, and 219; ESC (IX),
Suppl. 10, annex I, art. 11
CER (VI) E/CN.4/SR.150 E/CN.4/353/Add,. 10 and 11, 365, L412; 11
151 and 199 E/CN.4/L.1, L,10, L. 16; ESC (XI),
Supple 5, annexes I and 2, art. 8
¢ (XI)  E/ACJT/SR.AMT  E/L.68, E/C.2/259/Add.l1 8
148, 149 and
155
ca (V1) 3rd Com. 288th,
289th, 290th,
Z05th mtgs.
CHR (VII) E/CN.4/515/Add.3, Add.6, Add.12;
E/CN.4/528; ESC (XIII), Suppl. 9,
annex I, art, 8, annex III, A and B
CHR {VIII) E/CN.L/SR.315, E/CN.4t/528/Add.1, E/CN.4/L.123, 8
316 L,123/Corr.1l, L.132, .

L.132/Reve2, L.149, L,149/Rev.l, L,152,
L.185, L,185, L.189, L.189/Rev.l;

ESC (XIV), Suppl.lt, paras. 190-197, and
annex I B, art. 10

CHR (x)

E/CN.4 /702 (VIT), (IX), (XII)
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ARTTCIE 153

. Expulsion of Aliens

An alien lawfully in the Territory of a State Party to the
Covenant may be expelled therefrom only in pursuvance of a
decision reached in accordance with law and shall, except where
compelling reasons of national security otherwise require, be
allowed to submit the reasons against his expulsion and to have
his case reviewed by and be represented for the purpose before
the competent authority or a person or persons especially
designated by the competent authority.

61. Discussion of this article has centred on the nature and extent of the
protection which should be accorded aliens against expulsion, having regard to
the desire of States to safeguard themselves against undesirable aliens in their
territories, |

62. Provisions covering the right of asylum and extradition have also been
discﬁssed in connexion with this article but the various proposals submitted

were all rejected.

20/

Protection of aliens against arbitrary expulsion—

63. It was proposed that the article should state that the grounds for expulsion
of aliens lawfully in the territory of a State must have a legal basis; it should
also provide that the procedure to be followed in cases of expulsion must be
prescribed by law. The principle that the grounds for expulsion must be in
accordance with the law was not questioned, but there was some objection that such
a provision might be difficult to apply and might, in some cases, even be
inadvisable for reasons of national security. It was agreed that a decision to
expel an alien was a most serious matter and should not be taken arbitrarily.

Aliens must be afforded some protection against arbitrary action.

20/ E/CN.4/AC.3/SR.9; E/CN.4/SR.106, 153, 154, 154/Corr.l (Eng. only), 155,
Pt.II, 316, 317, 318; E/CN.4/41/Rev.1l, 56, art. II, 82/Add.7, 8 and 12,
85, 213; E/CN.4/L.141; E/AC.7/SR.149; E/C.2/259/Add.1.
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64. The nature of the safeguards which should be provided for the individual
was discussed, and it was said that the article should be so drafted as to make
countries which did not already provide for appeal against a decision of
expulsion, adopt legislation to that effect. Some were opposed to including
any specific provisions in the article, being of the view that States could in
their own discretion expel aliens and decide on the procedures and safeguards
vhich they wished to establish. The majority, however, believed that the
article should strike a proper balance between the interests of the State and
the protection of the individual. Article 32 of the Convention relating to the
Status of Refugeesgl/ of 28 July 1951 was considered to provide the proper basis
‘for action by the authorities with adequate and specific safeguards in respect
of the exercise of such action. Article 13, as adopted, was based on this

article of the Convention.

Right of Asyiumag—/

65. In discussing the inclusion of a provision on the right of asylum in this
article or in a separate article, it was said that States should be generous
in extending asylum to persecuted individuals. The advisability of attempting

to translate this principle into a positive obligation in the covenant, however,

was questioned.

21/ A/Conf.2/108. An identical provision was also included in the convention
relating to the Status of Stateless Persons of 28 September 1954,

(E/Conf.17/5, art.31).

22/ E/CN.4/AC.3/SR.9; E/CN.4/SR.153, 154, 154/Corr.l (Eng. only), 155, Pt. II,
T 199, 316, 317, 318; E/CN.4/h1/Rev.l, 56, Chap. III, 341, 365, 392, 396,
k23, 573, 660, 702 (XVI), T02/Add.1 (XXVII), (XXVIII); E/CN.L/L.18k,
L.190, L.190/Rev.l and 2; L.191; E/CN.4/NGO.37, 39; E/AC.T/SR.1k7, 148
1k9; ESC (VI), suppl. 1, para. 48, ESC (IX), suppl. 10, para.33,
ESC (XI), suppl. 5, annex III, ESC (XIV), suppl. 4, annex IV; GA (V),
3rd Com. 291st, 304th, 205th, 307th mtgs.; GA (V), annexes, a.i. 63,
A/C.3/L.92, GA (IX), 3rd Com. 565th and 566th mtgs. Attention is also
drawn to the views expressed on this question by the High Commissioner for
Refugees (E/CN.4/659; E/2085/Add.1).
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66. One view was that States alone should decide whether or not they would
grant asylum to particular individuals. The danger of infiltration by foreign
agents or agitators who might seek asylum under false pretenses was cited, and
it was claimed that most States would be reluctant to commit themselves in
advance to granting the right of asylum, especially if they could not later
expel undesirable aliens. The opposite view was that the right of asylum was

a fundamental right of the individual and the natural corcllary of the other
rights and freedoms set forth in the covenant. An article on this right was
included in the Universal Declaration of Human Rights and its omission from the
covenant would constitute a serious gap.

67. It was pointed out that the influx of large numbers of refugees into a
particular State might cause material and economic problems for that State. In
order to overcome such practical difficulties, the United Nations or a group of
States acting collectively might assume the responsibility for granting the
right of asylum. Against this suggestion it was said that, as yet, no
machinery for such international co-operation existed, especially in cases
where a particular State decided to refuse asylum.

68. In proposals submitted to the Commission on Human Rights attempts were
wade to specify the categories of persons who should be guaranteed asylum. No
one considered that the right should be conferred on all persons desiring it.
The following were among those for whom it was suggested asylum should be
provideds political offenders, persons accused or persecuted for participation
in the struggle for national independence or political freedom, for activities
for the achievement of the purposes and principles of the Charter and of the
Universal Declaration of Human Rights, for activities in defence of democratic
interests and for scientific work., These were criticized as being too vague
and difficult to define. In particular, it was said that the éoncept of
political offenders and political crimes varied greatly from country to country

and would give rise to different interpretations.
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69. It was proposed that the right of asylum should not be granted to war
criminals or to persons convicted of "non-political crimes", such as murder
and arson, or of acts contrary to the purposes and principles of the United

Nations-

Extraditiongé/

T0. Opinions differed on the advisability of including a provision on
extradition in this article. Some considered that the covenant should lay
down certain general principles, while others were of the view that extradition
was hot appropriate for inclusion in the covenant which should be limited to
laying down fundamental human rights and not rights which were corollaries
thereof. They also considered that the matter was too complicated to be
included in a single article or provision.

Tl., The categories of persons who, it was suggested, should be exempt from
extradition were the same as those proposed in connexion with the right of
asylum. The same criticisms were also raised concerning the difficulties of
interpretation.

72. It was argued that the inclusion of a provision on extradition in the
covenant would cause difficulties regarding the relationship of the covenant to
existing treaties and bilaterial agreements., It was suggested that a separate

convention on extradition might be drawn up.

03/ E/CN.4/%65, L23; E/CN.4/L.184, L.190, L.190/Rev.l and 2, E/CN.4/SR.153,
— 154, 154/Corr.l (Eng. only), 155, Pt. II, 316, 317, 318.
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ARTICLE 14

Pair Trial

1. All persons shall be equal before the courts and tribunals.
In the determination of any criminal charge against him, or of
his rights and obligations in a suit at law, everyone shall be
entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law. The
Press and public may be excluded from all or part of a trial
Tor reasons of morals, public order or national security in a
democratic society, or when the interest of the private lives
of the parties so requires, or to the extent strictly necessary
in the opinion of the Court in special circumstances where
publicity would prejudice the interest of justice; but any
judgment rendered in a criminal case or in a suit at law shall
be pronounced publicly except where the interest of juveniles
otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the
right +to be presumed innocent until proved guilty according to
law, In the determination of any criminal ckarge against him,
everyone shall be entitled to the following minimum guarantees,

in full equality:

(a) To be informed promptly in a language which he
understands and in detail of the nature and cause of

the accusation against him;

(b) To have adequate time and facilities for the preparation
of his defence;

(c) To defend himself in person or through legal assistance

of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned
to him, in any case where the interests of justice so require,
and without payment by him in any such case where he does not
have sufficient means to pay for it;

(d) To examine, or have examined, the witnesses against him
and to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against

him;

(e) To have the free assistance of an interpreter if he
cannot understand or speak the language used in court;
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(f) Not to be compelled to testify against himself, or
to confess guilt,

S In the case of juveniles, the procedure shall be such as
will take account of their age and the desirability of promoting
their rehabilitation.

4, In any case where by a final decision a person has been
convicted of a criminal offence and where subsequently his
conviction has been reversed or he has been pardoned on the
gound that a new or newly discovered fact shows ccrclugively
that there has been a miscarriage of justice, the person who
has suffered punishment as a result of such conviction shall
be compensated unless it is proved that the non-disclosure of
the unknown fact in time is wholly or partly attributable to
him.

7%. The importance of article 14 was emphasized since, in the last analysis, the
implementation of all the rights in the Covenant depended upon the proper

administration of justice.—
74, While paragraphs 2, 3 and 4 were meant to relate to criminal proceedings, all

the provisions of paragraph 1 were intended to apply to both criminal and civil

2
proceedings.—z

26/

Equality before the Courts and Tribunals

75. The inclusion of the provision that all persons shall be equal before the
courts and tribunals was supported on the ground that arbitrary distinctions
especially those based on race or wealth should be prohibited. It was opposed in

the light of the fact that article 2l of the draft covenant contaired the
principle of equality before the law.

24/ E/CN.4/SR.153 and 323.
25/ See especially E/CN.L/SR.155, Part II, and E/CN.4/SR.156.

26/ E/CN.4/SR.107, 109, 110, 318 and 323, E/CN.4/L.12k, EB/CN.L/253 and
284 and GA (IX), 3rd Com., 580th mtg., para. 13.
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76. It was proposed to add a provision aimed at ensuring that legal proceedings
would be based on democratic principles, in order to guarantee that justice would
not be administered on lines of social privilege, chauvinism and racial inequality.
This proposal was rejected after it had been argued that it might weaken the more

precise guarantees provided for the accused later in the article.

27/

Right to a fair and public hearing—

77. The use of the word "competent" before "independent and impartial tribunal"
in paragraph 1 was intended to ensure that all persons were tried in courts whose
Jurisdiction had been previously established by law, and arbitrary action so
avoided.

78. There was some discussion of the extent to which secrecy was permissible or
@sirable in judicial proceedings. It was observed that, in most countries,
publicity had been introduced as a safeguard against arbitrary action by the
courts. The text adopted reflects the view that some of the factors which might
justify a secret hearing would not Jjustify delivery of judgment in private.

79. It was argued, unsuccessfuly, that the words "public order"” should be
replaced by "the prevention of disorder" because the latter represented what was
ntended, whereas the English expression "public order" and the French "ordre public”
did not have the same meaning.gg The words "in a democratic society” taken from
article 29, paragraph 2, of the Universal Declaration of Human Rights vwere regarded
as representing a salutary safeguard; their inclusion was unsuccessfully opposed
on the grounds that they were ambiguous and might be differently.interpreted.

80, When the inclusion of the words "or to the extent strictly necessary in the
cpinion of the court in special circumstances where publicity would prejudice the

interest of justice" was under consideration, reference was made to the

27/ E/CN.4/SR.106, 107, 109, 110, 153, 155, Part II, 156, 199, 318 and 323,

~  E/CN.4/L.1k2 and L.154%, E/CN.4/170, 232 and Corr.l, 253, 279, 281, 282,
283, 286, 353/Adda.10 and 11, 365, 41k, 426 and 694/Add.7, ESC (XIII),
suppl. 9, Annex III, Section A and GA (IX) 3rd Com., 566th mtg., para.co,
568th mtg., para. 8, 570th, para. 3 and 57lst, para. 38.

28/ See also annotation under article 18, paras. 112-11k,
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desirability in some instances of keeping the subject matter of litigation secret,
for instance where secret industrial processes were involved, and to the special
position of legally incapable persons and first offenders.

8l. When, at a later point, the use of the words "the interest of the private
lives of the parties” was being discussed, reference was made to proceedings
involving matrimonial disputes or the guardianship of children and to the
requirements of the interests of juveniles; the view was expressed that it would
have been safer to refer to the interest of juveniles instead of the interest of
the private lives of the parties. '

82. When the inclusion of the words "or the proceedings concern matrimonial
disputes or the guardianship of children" was being discussed it was observed
that this would signify that judgment would be pronounced in the presence of the
family and friends of the parties and in the presence of the press, but that the
éeneral public would be excluded. It was also pointed out that the reasons for
excluding the public from the Jjudgements in cases involving guardianship of

29/

children were not limited to the interests of juvenileg .=

30/

" Rights of the Accused

83, In justification of the retention of both article 9, paragraph 2, and

article 14, paragraph 2 (a), in the covenant, it was observed that the former did
not protect a person charged of an offence but not arrested, or cover wrongfully
inflicted punishment other than deprivation of liberty.

8. It was argued that the statement in paragraph 2 (c), that the accused had not
only the right to defend himself in person or through legal assistance of his

own choosing, but also the right, if he 4id not have legal assistance, to be
informed of that right, was self-evident and, because of its unsatisfactory

formulation, illusory, since it conferred no worthwhile substantive right on an

29/ E/CN.L/SR.323.

30/ E/CN.k/SR.106, 107, 109, 110, 155, Part II, 156, 157, 159, 167, 199, 318,

T and %23, B/CN.L/L.124 and L.1k2, E/CN.4/2%2 and Corr.l, 253, 279, 281, 28k,
286, %65, 422/Rev.l, 428 and 528, para. 151 and ESC (XIII), suppl. 9,
Annex IIT, Section A.

\\
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accused person. On the other hand, the view was expressed that in many counéries
the right of an accused person to be informed that he could defend himself or be
represented by counsel was a valuable procedural right, if not a substantive
right, and constituted a surer guarantee for the safeguarding of other rights
connected with criminal proceedings.

85. It was recognized that it might be difficult in practice to inform an accused
of his right, under this paragraph, to have legal assistance of his own choosing
assigned to him free of charge if he did not have the means to pay for it.

86. In sub-paragraph (d), the statement that an accused person should have the
right "to obtain the attendance and examination of witnesses on his behalf under

the same conditions as witnesses against him,"

was preferred to the granting of
the right "to obtain compulsory attendance of witnesses in his behalf who are
within the jurisdiction and subject to the process of the tribunal.” It was
said that the latter wording (which was proposed with a view to safeguarding the
special rights and privilges of certain categories of persons in foreign
territories, for example, members of the diplomatic corps) appeared to guarantee
what was not always possible. All that could properly be expected was that both
the prosecution and the defence should have equal access to the process of the |
court to obtain the attendance and examination of such witnesses as each desired.
There was disagreement as to whether or not the formulation adopted might have
the effect of making the exercise of the right by the accused in a particular
case dependent upon its exercise by the prosecution in that case.

87. The view was expressed that the wordihg of sub-paragraph (e) did not
adequately provide for the rights of accused persons who did not understand the
language used by the court. It was not sufficient that the accused should be
entitled to the free assistance of an interpreter during the proceedings in
court; it was necessary that he should also have that assistance in
acquainting himself with all the documentary evidence that might exist in the
case.

88. When sub-paragraph (f) was originally adopted in the form of the provision
"No one shall be compelled to testify against himself or to confess guilt," the

following additional words were rejected: "or be induced to make such a

. - * 1"
confession by a promise of reward or immunity.
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31/

The pogition of juveniles=—

89. While there was mo cbjection to the principle contained in paragraph 3, sore
doubt was expressed asg to whether it should appear in the coverant, or at least

in article 1h.

32/

Compensation for niscarriage of Jjustice—

90. There was a difference of opinioin as to whether the principle of compensation
for miscarriage of Jjustice should be included in the covenant. It was argued on
the one hanrd that the payment of ccmpensation was a matter for the exclusive
discretion of the executive and that national apprcaches varied coisiderably; and
on the other hand that the right to compensation of a person having suffered
miscarriage of justice was basic and should be made enforceable against the

State, as was the right dealt with in article 9, paragraph 5, of the covenant.

91. The question was asked whether paragraph 4 had successfully excluded the
possgibility that the States parties might be obliged to grant compensation in
cagses where decisions had been reversed on appeal.éé/

92. A further provision that the compensation mentioned in paragraph 4 shall be
awarded to the heirs of a person executed by virtue of an erroneous seutence was
excluded from the paragraph since, at least in scre legal systems, the expression
"heirs" would not necessarily refer to the person who suffered because of the
death of the victim of a miscarriage of Jjustice. O the other hand, it was
argued that if the provision were not included injustice would be caused since

the children of a person wrongfully executed would not be legally entitled to

compensation for their parent's death.

31/ E/CN.4/SR.157, 166, 167, 199, 318 and 323, E/CN.4/L.1k2 and E/CN.4/363, Lul,
W5 ULU8 and LL9.

32/ E/CN.4/sR.1C6, 107, 109, 110, 157, 158, 159, 199, 318, 323 ard 32Lk, E/CN.4/L.133
and L.154 and Rev.l and 2 and E/CN.4/232 and Corr.l, 253, 365, 430, 431 a-d
694/rdd.6, para. 9, ESC (IX), suppl.10, annex IT and ESC (XI), suppl.5, annex IT.

ié/ At an earlier stage it was agreed to regard the words "final decision" as
signifying that all ordinary methods of review and appeal rust have been
exhausted and that all waiting periods must have expired (E/CN.k/SR.158
paragraphs 51 and 54 and E/CN.4/SR.159, paragraph 7). This interpretation was
given, however, in relation to the following text:

"In any case where by a final decision a person has beerr convicted of a
criminal offence and where subsequently a new or newly discovered fact shows
conclusively that there has been a miscarriage of justice, the perscn who
has suffered punishrent as a result of such conviction shall be ccmpensated."
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ARTICLE 15
Prohibition of retroactive application of criminal law
1. No one shall be held guilty of any criminal offence

on account of any act or omission which did not constitute

a criminal offence, under national or international law, at
the time when it was committed. Nor shall a heavier

penalty be imposed than the one that was applicable at the
time when the criminal offence was committed. If, subsequent
+tc the commission of the offence, provision is made by law
for the imposition of a lighter penalty, the offender shall
benefit thereby.

2. Nothing in this article shall prejudice the trial and
punishment of any person for any act or omission which, at
the time it was committed, was crininal according to the
general principles of law recognized by the community of
nations.

93. Article 15 which prohibits the retrcactive application of criminal law
applies both to the definition of offences and to the severity of their punishment.
ol e reference in paragraph 1 to interrationral law is intended to secure that
no one shall escape punishment for a criminal offence under international law by
pleading that his act was legal under his own national law. It was observed that,
conversely, the reference to interuational law constituted an additional guarantee
of security to the individual, whcm it protected from possible arbitrary action
even by an internatioral organization.

95. It was argued that the third sentence of paragraph 1 contradicted the
assuription underlying the second sentence, namely that a penalty must be that
which was authorized by the law in force at the time of its imposition. It

was also said that, notwithstanding the praiseworthiness of the gcal at which

the third sentence aired, it was not appropriate to make provision for it in

the covenant, since it would seen to mean that convicted persons would be

enabled as of right to demand that they should benefit from any change made

in the law after their conviction. It was asserted that the executive authority
of States parties to the covenant should retain an absolute discretion in

applying the benefits of subsequently enacted legislation to such persons.
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In opposition to these views it was observed that the tendency in modern
criminal law was to allow a person to enjoy the benefit of such lighter
penalties as might be imposed after the commission of the offence with which he
was charged; the laws imposing new and lighter penalties were often the concrete
expression of some change in the attitude of the community towards the offence
in question.

96. It was argued that the second paragraph of the article was superfluous:
if, as was claimed, it was intended as a confirmation of the principles agpplied
by the war crimes tribunals after the Seqpnd World War, it might have the
opposite effect of calliﬁg into question the validity of the judgments of those
tribunals; and if it was intended as a guarantee that no alleged war criminal
in the future would be able to argue that there were no positive principles of
international law or of relevant national law qualifying his acts as crimes,

it merely reiterated what was already contained in the expression "international
law" in the first paragreph, since that term included "the generally recognized

principles of law" mentioned at the end of the second paragreph. On the other

hand, the view was heard that the saving provision set forth in paragraph 2

had no application to past coﬁvictions for war crimes, nor was it fully covered

by the term "international law" contained in the first paragraph.
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ARTICLE 16

Recognition as a person before the law

Everyone shall have the right to recognition everywhere as
a person before the law.

97. The present text is based on Article 6 of the Universal Declaration of
Human Rights. That article was understood to apply to human beings, not to
"juridical persons', and the expression "as a person before the law" was meant

to assure recognition of the legal status of every individual and of his
capacity to exercise rights and enter into contractual obligations.ég/

98. Orignally a draft article providing that "no person shall be deprived of his
juridical personality" was proposed. However, such a text was not considered
sufficiently clear and precise, particularly since "deprivation of juridical

personality" did not have a well-defined meaning in some systems of law.
y

DOCUMENTAT ION
Organ and  Records of Article
session discussion Other documents number
Dc (1) E/CN.4/AC.1/4/Add.1; B/CN.4/21,
annex G, art. 7
CHR (II) E/CN.4/AC.3/SR.5; E/CN.4/39; 56; chapt. II, art. 1kh; 7
E/CN.L/SR.37 ESC (VI), suppl. 1, annex B, 1k
parts I and II, art. 15
DC (I1) E/CN.4/AC.1/SR.25 E/CN.4/AC.1/19, art. 15; 15
E/CN.4/82/Rev.1, 82/Add.8, 12; 85; 95
CHR (v) EB/CN.4/SR.113 E/CN.4/170; 232; 253%; 278; BSC (1K), 15
suppl. 10, annex I, art. 15
CHR (VI) E/CN.L/SR.159, 199 E/CN.4/353/Add.10; 365; E/CN.L/L.3, 15
16: ESC (XI), suppl. 5, annex I,
art. 12
ESC (XI) E/AC.7/SR.147, 12
148
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34/ @A (III), 3rd Com., 111th mtg.
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ARTICLE 17

Privacy, home, correspondence, honour and reputation

1. No one shall be subjected to arbitrary or unlawful
interference with his privacy, home or correspondence, nor to
unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against
such interference or attacks.

99. 1In the discussion of this article, no difference of opinion arose as to
the principle involved. It was pointed out that privacy, the sanctity of the
home, the secrecy of correspondence and the honour snd reputation of persons -
were protected under the constitutions or laws of most, if not all, countries.
Moreover, thé right of everyone to protection from "arbitrary interference with
his privacy, family, home or correspondence” and from "attacks upon his honour
and reputation" was proclaimed in Article 12 of the Universal Declaration

of Human Rights. However, the view was expressed that it would be very difficult
to translate the general principles enunciated in Article 12 of the Declaration
into precise legal terms, especially in the form of a brief article in the
covenant which would be applicable to all legal systems of the world. Against
this view, it was argued that the covenant would suffer a serious omission

if it failed to include an article on such an elementary right as the right to
privacy, home, correspondence, honour and reputation. Such an article could
lay down a general rule, leaving the exceptions thereto and the methods of
application to the legislation of each contracting State.

100. The first clause of the article, guaranteeing to every person the right to
protection from "arbitrary or unlawful interference with his privacy, home or
correspondence” and from "unlawful attacks on his honour and reputation” seeks
to protect the individual not only against acts of public authorities, but also
of private persons. The view was expressed that the article should be confined
to imposing restraints on governmental action and should not deal with acts of
private individuals which were a matter for municipal legislation. It was
feared that the article as formulated might be construed as requiring changes

to be made in existing rules of private law and this would raise considerable
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difficulties particularly for countries with Anglo-Saxon legal traditions. On
the other hand, it was pointed out that the article, which was couched in general
terms, merely enunciated principles, leaving each State free to decide how

those principles were to be put into effect.

101. There was some discussion of the meaning and scope of the expression
"arbitrary or unlawful interference". Some thought that a distinction should

be made between "arbitrary” interference by public authorities and "unlawful"
interference by private persons. Interference by public authorities could be
lawful and yet "arbitrary":; interference by a private person would be "unlawful®.
Others thought that the article should protect the individual againsf "arbitrary"
and "unlawful" interference by private persons as well as by public authorities.
102. The use of the terms "privacy, home or correspondence”" was criticized on the
ground that their precise legal implications were not clear. Objections to the
use of the term "arbitrary" were also raised. It was suggested that the term
"unreasonable"” was preferable to "arbitrary or unlawful'. A proposal was also
made to add "unreasonable" to the words "arbitrary" and "unlawful" in qualifying
"interference", but the proposal was rejected. In support of the proposal it

was maintained that the term "arbitrary" conveyed merely the notion of
capriciousness, while the word "unreasonable" had a much broader meaning. An
action or a law might not be arbitrary and yet could be unreasonable. On the
other hand, it was pointed out that the term "unreasonable" did not have a
brecise legal meaning itself. It was recalled that when Article 12 of the
Universal Declaration was adopted, the General Assembly had preferred the

term "arbitrary" to "unreasonable" as conveying both the notion of illegality
and Of unreasonableness.

103. The second part of the first clause guarantees protection against

"unlawful attacks" on the honour and reputation of an individual. The insertion
of "unlawful" before "attacks" was intended to meet the objection that, unless
qualified, the clause might be construed in such a way as to stifle free
expression of public opinion. It was thought that the law could protect the
individual only against "unlawful" or "abusive" or "unwarranted" attacks on his
honour and reputation, and that fair comments or truthful statements which

might affect an individual's honour or reputation should not be considered as

"attacks on his honour and reputation.” An objection was raised to the use



A/2929
English
Page 134

of the term "attacks" which was thought to be unsuitable in an international
treaty.
104. The second clause provides that "everyone has the right to protection of

the law against such interference or attacks."

The need for such a clause

was questioned since article 2 of the draft covenant already provided that each
State party would undertake "to take the necessary steps...to adopt such
legislative or other measures as may be necessary to give effect to the rights
recognized in this covenant.” On the other hand, it was contended that the
addition of the clause would not be superfluous. It was not enough to
recognize the right of everyoné not to be subjected to arbitrary or unlawful
interference with his privacy, home or correspondence or to unlawful attacks on
his honour and reputation; his right to be protected by the law against such
interference or attacks must also be expressly recognized. Misgivings were
raised concerning the use of the term "protection" since it might be understood
to imply that States were bound to suppress, or censor in advance, views
thought to be unlawful. The expression "protection of the law" however could
not be interpreted as authorizing censorship, since that would violate the
provisions concerning freedom of opinion and expression set forth in article 19

of the draft covenant.

DOCUMENTAT ION
Organ and Records of
session discussion Other documents Article
DC (11) E/CN.4/AC.1/21 nuber
CHR (VI) E/CN.L/353/Add.3; ESC (XI), suppl.5,
annex IIT

ESC (XI) E/AC.T/SR.149 E/C.2/254/0dd.1; E/L.68, para. 99
GA (V) 3rd Com., Ga (V), annexes, a.i. 63,

291st mtg. A/C.3/534 ,para. 6
CHR (VIT) E/CN.4/515/83d.6; 528, para. 23-27
CHR (VIII) E/CN.4/528/Add.1; 660, para. 12;

ESC (XIV), suppl. 4, annex II, sect.A,
part VI, and annex IV
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ARTICLE 18

Freedom of Thought, Conscience and Religion

1. Everyone shall have the right to freedom of thought,
conscience and religion. This right shall include freedom
to maintain or to change his religion or belief, and freedom
either individually or in community with others and in public
or private, to manifest his religion or belief in worship,
observance, practice and teaching.

2. No one shall be subject to coercion which would impair his
freedom to maintain or to change his religion or belief.

3. Freedom to manifest one's religion or beliefs may be subject
only to such limitations as are prescribed by law and are
necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others.

105. The debate on this article seemed to focus on three main issues: the
nature or concept of "freedom of thought, conscience and religion", the right
"to change" or "to maintain" cne's religion or belief, and the scope of

legitimate limitations of "freedom to manifest one's religion or belief".

Freedom of thought, conscience and religion:éé/

106. During the debate on this article, freedom of thought, conscience and
religion was frequently characterized as "absolute", "sacred" and "inviolable"
The first clause of the article therefore declared in clear and simple terms,
and without qualifications, that "everyone shall have the right to freedom of
thought, conscience and religion". No restrictions of a legal character, it was
generally agreed, could be imposed upon man's inner thought or moral
consciousness, or his attitude towards the universe or its creator; only
external manifestations of religion or belief might be subject to legitimate

limitations.

35/ E/CN.4/AC.1/SR.10, 26; E/CN.L/SR.116, 117, 319; E/CN.4/82/Rev.1,
82/add.2, 85, 528; E/L.68; A/C.3/SR.289.
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107. The question was raised whether the words "thought" and "telief" in this
article were intended to be different concepts. The guestion was also raised
whether there was any clear-cut distinction between "the right to freedom of

thought" in this article and "the right to hold opinions without interference"

in the next article.

36/

Freedom to maintain or to change one's religion =

108. The first drafts of the article contained a provision to the effect that
everyone should have "freedom to change his religion or belief". Against this
provision, it was argued that the right to change one's religion was already
implicit in the concept of "freedom of religion" and therefore need not be
mentioned specifically. It was also argued that the covenant should not lend
its support to any religious body in its proselytising or missionary enterprise,
nor should it be instrumental in creating any doubt in the mind of any believer
of the truth of his belief. Furthermore, a provision in the covenant on the
right to change one's religion, it was contended, would create uncertainty and
difficulty for those States whose constitutions or basic laws were religious

in origin or in character. It was also thought that, since the article as a
whole dealt with freedom of "thought", "conscience" and "religion", any
elaboration of freedom of "religion" without a corresponding elaboration of
freedom of "thought" and"conscience" would make the article somewhat

unbalanced.

109. On the other hand, the opinion was expressed that the right to change one's
religion should be specially emphésized in view of the fact that there were
religious bodies which discouraged religious conversions, and laws which

recognized State religions and discriminated against non-believers of such

36/ E/CN.L/AC.3/SR.5; E/CN.4/SR.116, 117, 161, 319; E/CN.4/82/Rev.1, 85, 233,
272, 300, 382, 515/Add.16, 528, 528/Add.1; E/CN.4/L.187; E/2059/Add 6;
A/C.3/sR.288-290, 302, 306, 367, 371, 563, 565, 566, 571, 576;
A/C.3/L.75/Rev.1. Amendments on this point were submitted during the first
reading of the draft covenants at the ninth session of the General Assembly
(ca (1X), a.i. 58, A/C.3/L.k22).
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religions. Failure to recognize the right to change one's religion, it was
maintained, would be tantamount to a denial of that right, and would by
implication tend to abridge the right of any religious body to carry its message
to any corner of the earth.

110. As a compromise it was agreed that freedom "to maintain" as well as freedom
"to change" one's religion, two facets of freedom of religion, should both be
written into the article. A further provision was added that "no one shall be
subject to coe}cion which would impair his freedom to maintain or to change

his religion or belief". It was understood that the word "coercion'" in this
context should not be construed as applying to moral or intellectual

persuasion, or to any legitimate limitation of freedom to manifest one's religion
or belier.

1

111. There was another proposal that “any change of religion made unlawfully or
to evade obligations under the law governing the personal status of the person
concerned. shall be declared null and void". This proposal was not adopted, for
it was thought that the question of religious conversion as such should be
distinguished from the question of personal status, the former being spiritual

in character, the latter being a legal matter.

51/

Limitations clause

112. The limitations clause of article 18.on freedom of thought, conscience and
religion, and those of article 19 on freedom of opinion and expression,

article 20 on the right of peaceful assembly and article 21 on freedom of
association were drafted, revised and adopted at different times and were
consequently couched in varying terms as regards such expressions as "national

security"”, "public order", "public health or morals", etc. It was urged that

37/ E/CN.4/NGO/10, 21, 26; E/CN.4/AC.3/SR.5; E/CN.4/AC.1/SR.26; E/CN.k/SR.116,
117, 119, 160, 319; E/CN 4/82/pdd.2, 85, 170, 272, 301, 365, 515/8dd.12,
13, 52k, 528; E/L.68.
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these clauses should be drawn up in a uniform manner, except where a difference
in substance was intended, in order that no gserioug issues of interpretation and
application would arise in the future. However, no action on this matter was
taken.

11%. The English expression ”pubiic order'" and the French expression "l'ordre
public" gave rise to considerable discussion. It was observed that the English
expression "public order" was not equivalent to - and indeed was substantially
different from - the French expression "1l'ordre public" (or the Spanish
expression "orden publico"). In civil law countries "1l'ordre public" is a legal
concept used principally as a basis for negating or restricting private
agreements, the exercise of police power or the application of foreign law. In
common law countries the expression "public order" is not a recognized legal
concept and is ordinarily used to mean the absence of public disorder. The
common law counterpart of "l'ordre public" is "public policy" rather than
"public order". The use of the expression "public order" or "l'ordre public" in
the limitations clause would create uncertainty and might constitute a basis

for far-reaching derogations from the rights guaranteed. One proposal was

made to change the "protection of public order" to the "prevention of public
disorder". Another proposal was to add after the expression "public order" a
modifying clause "in a democratic society".

114. The limitations clause of article 18 contains the expression "public safety)
that of article 19 the expression '"national security', and those of articles

20 and 21 the expression "national security or public safety". It was noted
that these expressions were not consistent. It was also observed that the

terms "national security" and "public safety" were not sufficiently precise to
be used as a basis for the limitation of the exercise of the rights

guaranteed.

The right of parents é§/

115. There were several proposals to the effect that in the case of a minor

the parent or guardian should have the right to determine what form of religious

38/ E/CN,LL/NGO/lO, 12; E/CN.4/SR.116, 117, 160, 161; E/CN.4/226, 272, 300,
29.
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education he should receive. Against these proposals, it was stated that the

age at which a minor ceased to be a minor varied in different countries. t was
Turther stated that if the right of the parent to determine what form of
religious education the minor should receive were written into the article, the
right of the parent to give the minor a purely secular education should also

be guaranteed. While there was general agreement that religious education should
not be imposed upon the minor against the will of the parent, it was thought

39/

that the proper place for such a provision would be in an article on education.

. e . ko/
Rights of religious bodies —

116, Proposals were made that freedom of religion should include freedom of
religious denominations or communities to organize themselves, to perform
missionary, educational and medical work, to enjoy civil or civic rights, etc.
Two attitudes regarding such proposals were evident. On the one hand, it was
emphasized that any religious sect or order, as a corporate body, should have an
inherent right to perpetuate its own mode of life and to propagate its doctrine.
On the other hand, it was argued that the missionary society of one religion
often tended to undermine the Tundamental faith of another religion and might
therefore constitute a source of inter-religious misunderstanding or friction.
No decision was made on the proposals and the article did not contain any provision
on rights of religious bodies. Another proposal was made that "every person

of full age and sound mind" should be free "to endeavour to persuade other
persons of full age and sound mind of the truth of his beliefs". This proposal,

once accepted, was eventually rejected.

L1/

Acts contrary to religious observance or practice —

117. . proposal that no one should be required to do any act vhich was contrary to

his religious observance or practice was not adopted. Although there was no

ég/ See para. 3 of article 14 of the draft covenant on economic, social and
cultural rights.

Lo/ E/CN.L4/AC.3/SR.5; E/CN.4/AC.1/SR.10, 26; E/CN.L/SR.37, 116, 117;
E/CN.4/82/Rev.1.

L1/ E/CN.4/NGO/L and Add.l, 11; E/CN.L/AC.3/SR.5; E/CN.L/SR.116, 117, 161;
E/CN.L/365.
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objection in principle to the proposal it was thought that it might not alwmys
be possible to apply such a provision especially in countries where many
different religions were practised. Another proposal which was not adopted was

that "persons who conscientiously object to war as being contrary to their

L
religion shall be exempt from military service”.—g/
M‘-T
£ proposal for a briefer article —2/
118. A briefer article was proposed which read as follows: "Every person shell

have the right to freedom of thought and freedom to practice religious
observance in accordance with the laws of the country and the dictates of public
morality". This text was considered too brief and the clauses "laws of the

country" and "dictates of public morality" were thought to e too general.

L2/ See article 8 of the draft covenant on civil and political rights for a
provision on conscientious objectors.

43/ EB/CN.4/SR.117; E/CN.4/95, 272.
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ARTICLE 19

Freedcm of Opinion and Information

1. Everyone shall have the right to hold opinions without
interference.

2. Everyone shall have the right to freedom of expression;
this right shall include freedcm to seek, receive and impart
information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art,
or through any other media of his choice.

3. The exercise of the rights provided for in the foregoing
paragraph carries with it special duties and responsibilities.
It may therefore be subject to certain restrictions, but these
shall be such only as are provided by law and are necessary,
(1) for respect of the rights or reputations of others,

(2) for the protection of national security or of public order,
or of public health or morals. :

119. While the Ccmmission on Human Rights was drafting this article the United
Nations was also engaged in drafting a convention on freedcm of information, a
convention on the gathering and international transmission of news and g
convention concerning the institution of an international right of correction.EE/

The question was raised whether, since a separate convention cn freedcm of

LI/ The United Nations Conference on Freedem of Information, which met in 1948,
prepared a draft convention on freedom of informstion, a draft convention
on the gathering and internaticnal transmission of news and a draft
convention concerning the institution of an internatiocnal right of correction
(see the Final Act of the Conference, E/Conf.6/79).

At its third session the General Assembly in resclution 277 (III) of

13 May 1949, approved a draft convention cm the international transmission
of news and the right of correction, but resolved that the draft convention
should not be open for signature until the General Assembly had taken
definite action on the draft convention on freedcm of information. At its
fourth session the General Assembly, in resolution 313 (IV) of

20 October 1949, decided to postpone further action on the draft convention
on freedcm of information pending receipt of the draft international
covenant on human rights. By resolution 426 (V) of 14 December 1950 the
General Assembly appointed a Ccomittee to prepare a draft convention on
freedom of information, taking into consideration the draft approved by

(footnote continued on following page)
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information was being drafted, the covenant on human rights should include an
article on freedom of expression and information at all. The consensus of
opinionﬁé/ was that the covenant could not ignore freedom of information which
the General Assembly, in resolution 59 (I), had declared to be "a fundamental
humen right" and the "touchstone of all the freedcms to which the United Nations
is consecrated". Furthermore, the observation was made that the covenant, as a
general instrument on human rights, could serve as a legal foundation on the

basis of which a series of conventions on particular rights could be formulated.

L6/

Freedom of opinion —

120. The first drafts of the article contained a clause to the effect that every
person should have the right to freedom of opinion and expression without
interference by governmental action. As the debate on this clause progressed,

it became clear that freedom of opinion and freedom of expression were not of the
same character: the former was purely a private matter, belonging as it did to
the realm of the mind, while the latter was s public matter, or a matter of human

relationship, which should be subject to legal as well as moral restraint.

L/ (footnote continued from preceding page)
the United Nations Conference on Freedom of Information and the article on
freedcm of expression and information in the draft covenant on human rights
and reccmmended that the Econcmic and Social Council consider the report of
the Ccmmittee and, if it thought fit, convene a conference of
plenipotentiaries with a view to the framing and signature of the
convention. The Ccmmittee met in early 1951 and prepared a draft convention
on freedom of information. (A/AC.42/7). In resolution 387 A (XIII) of
1 September 1951 the BEconcmic and Social Council transmitted to the General
Assembly its decision not to convene a plenipotentiary conference. At its
6th, 7th and 8th sessions the General Assembly did not study the draft
convention on freedcm of information article by article (see
resolutions 541 B (VI) of 4 February 1952, 631 (VII) of 16 December 1952
and 736 A (VIII) of 28 November 1953). However, at its Tth session it
adopted a Convention cn the International Right of Correction and
opened it for signature (resolution 630 (VII) of 16 December 1952). In
resolution 840 (IX) of 17 December 1954, the General Assembly requested
the Econcmic and Social Council to formulate reccmmendations concerning the
draft convention on freedom of information. On 25 May 1955 the Ccuncil
adopted resolution 574 C (XIX) recommending that the General Assembly
"consider the draft convention at its twelfth session in the hope that
conditions will be more favourable at that time."

45/ E/CN.4/SR.3T, 120, 170, 171.
L6/ EB/CW.L/SR.162-67, 200, 320-22; E/2256, para. 239; A/C.3/SR.3C0, 415.
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Although it was recognized that a person was invariably conditioned or influenced
by the external world, it was generally agreed that no law could regulate his
opinion and no power could dictate what opinion he should or should not entertain.
The decision was made, therefore, to treat the right to freedom of opinion
separately from the right to freedom of expression.

121. Originally, the English version of the first paragraph read: "Everyone
shall have the rigﬁt to freedom of opinion without interference"; +this was later
changed to read: "Everyone shall have the right to hold opinions without
interference". - The French version was "nul ne peut &tre inquiété pour ses
opinions". It was pointed out that the English and French texts corresponded
neither in substance nor in style.

122. As originally proposed, the phrase "without iﬁterference" was followed by
the phrase "by governmental action". There were two views regarding this point.
One was that the article was intended to protect the individual only against -
governmental interference. The other view was that the article should protect
the individual against all kinds of interference.

123. The question was raised whether there was any distinction between "freedom
of opinion" in this article and "freedom of thought"” in the preceding article
and, if so, in what respect or to what extent. One comment was to the effect
that the words "thought" and "opinion", though not identical, were very close to
each other in meaning; another that the two words were not mutually exclusive
but complementary to each other; a third that "freedom to hold any opinions

without interference" was a truism and therefore superfluous.

L7/

Freedcm of expression —

12k, The general principle that "everyone shall have the right to freedcm of
expression" was not in itself a controversial issue. Differences of opinion

arose on the precise scope and substance of freedom of expression.

125. The first question concerned the elements which constituted freedcm of

expression. In paragraph 2 of the article it was provided that freedom of

expression "shall include freedom to seek, receive and impart information and

L7/ E/CN.4/SR.162-67, 320-22; E/2256, para. 239-h1.
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ideas of all kinds....". Whether the act of seeking or receiving information was
an act of “expression" did not appear to have been carefully examined., As to the
objects of the verbs "to seek, receive and impart”, various formulations were
proposed: "information and ideas", "facts and ideas"”, "information of all kinds
including facts, critical comment and ideas". A compromise formulation
"information and ideas of all kinds" was adopted. Furthermore, the right to
freedom of expression was not to be limited within the confines of any political
or territorial entity; it was to be exercised "regardless of frontiers".

126, The question of the medis through which the right to freedom of expression
might be exercised was essentially a question of drafting although one point of
substance was involved. Various wordings were suggested: "Either orally, by
written or printed matter, in the form of art, or by legally operated visual

and auditory devices"; "either orally, in writing or in print, in the form of
art, or by duly licensed visual or auditory devices"; "through speech, press,

axrt or any other media". The clause "duly licensed visual or auditory devices"
and, to a lesser extent, the clause "legally operated visual or auditory

devices" were objected to on the grounds that they were susceptible of arbitrary
interpretation and spplication which might throttle channels of communication.
The text eventually adopted was a compromise of the several versions. It read:
"Either orally, in writing or in print, in the form of art, or through any

other medis of his choice®.

Limitations clause E@/

127. Proposals were made to stipulate that the right to freedom of expression
"carries with it duties and responsibilities....". Those who opposed the
proposals contended that the general purpose of the covenants was to set forth
civil and political rights and to guarantee and protect them rather than to
lay down "duties and responsibilities" and to impose them upon individuals.

Furthermore, they contended that, since each right carried with it a corresponding

48/ E/CN.L/AC.1/SR.26; E/CN.4/SR.162-167, 320-322; E/CN.4/82/add.k, 8; 220,
528 and Add.1l, 532; B/CN.4/L.125, 1kl /Rev.1, 156/Rev.l, 192, 193;
E/CONF.6/79, Ammex B; E/2256, para. 242, 243; E/L.68; A/C.3/SR.290.
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duty and since in no other article was the correspopding duty of any right set
out, the present article should not be an exception. Those supporting the
proposals were of the opinion that freedom of expression was a preclous heritage
as well as a dangerous instrument, and they maintained that, in view of the
powerful influence the modern tedia of expression exerted upon the minds of men
and upon national and international affairs, the "duties and responsibilities”
in the exercise of the right to freedom of expression should be specially
emphasized, The clause thab the right to freedom of expression "carries with
it duties and responsibilities" was adopted, with the addition of the word
"special" before "dutics and responsibilities”,

128. There were two schools of thought on the question of how the limitations
or restrictions should be written. One school was of the opinion that the
limitations clause should be a brief statement of general limitations, the other
school maintained that it should be a full catalogue of specific limitations.
Consequently, several texts of a general clause were proposed while at the same
time more than 30 specific limitations were suggested.

129. Cne proposal was that the right to freedom of expression might be subject
to restrictions with regard to:

(a) HMatters which must remain secret in the interest of national safety;

(v) Expressions which invite persons to alter by violence the system
of government;

(¢) Expressions which directly incite persons to commit criminal acts;

(d) Expressions which are obscene;

(¢) Expressions injurious to the fair conduct of legal proceedings;

(f) Infringements of literary or artistic rights;

(g) Expressions about other persons, natural or legal, which defame
their reputations or are obtherwise injurious to them without
benefiting the public;

(h) The systematic diffusion of deliberately false or distorted reports
which undermine friendly relations between peoples and States,

Cther suggestions included: disclosure of profcssional secrets; disclosure
arising out of marital or professional relations; expressions about public
authorities and high personages; communications with foreign Governments;

blasphemous or treasonable statements; cte.
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130, The advocates of a brief clausc argued that a catalogue of specific
Limitations might perhaps be included in a convention on freedom of information—=
but would certainly be too long to be included in an article in the covenant;
that no catalogue could ever be sufficiently exhaustive to cover all situations,
in view of the divergent political and legal systems existing in the world today;
and that the only way to draft a limitations clause was to find a workable
common formula. Those in favour of specific limitations insisted that a general
Tormula was susceptible of arbitrary interpretation and epplication; that if the
covenant were to be a satisfactory legal instrument permissible restrictions on
freedom of expression should be set forth in precise unequiveocal language; and
that a wider degree of freedom would be ensured where limitations were
enumerated carefully and in detail.

131, In the cdurse of debate several texts of a general clause were proposed,
to which several series of amendments containing specific limitations were
submitted., A general clause was adopted which provided that the exercisé of

the right to freedom of expression "may be subject to certain restrictions,

but these shall be such only as are provided by law and are necessary, (1) for
respect of the rights and reputations of‘others, (2) for the protection of
national security, or of public order, or of public health or morals". The
words "penalties" and "lisbilities" which were originally placed before the

word "restrictions" were deleted.

132. The debate on the "public order" clause of this article paralleled that of
the preceding article. Cne probosal was to replace the "protection of public
ordex" by the "prevention of public disorder"; another proposal was to modify
"public order" by "in a democratic society". Neither was accepted, It might

be noted that during the debate the term "public order” was interpreted as
covering the righte of a State to licensc media of information and to regulate

the importation of information material,EQ

Eg/ See Article 2 of the draft convention on freedom of information prepared by
the United Nations Conference on Freedom of Information (E/CONF.6/79) and
Article 2 of the draft convention cn freedom of information prepared by the
General Asstmbly Committee on the Draft Convention on Freedom of Informabtion
(a/ac.b2/7).

50/ For general comments on such expressions as "public order", "national

' security" or "public safety" and on the desirsbility of adopting a uniform
limitations clause for articles 18, 19, 20 and 21, see paragraphs 112-11k
of the annotabtion under article 18 agbove.

ho/



A/2929

English

Page 150

133. In addition to the general clause certain restrictions of a specific
character were considered. For instance, it was proposed that freedom of
expression should be subject to such restrictions as were necessary 'for preventing
the disclosure of information received in confidence" and "for ensuring the fair
and proper conduct of judicial proceedings". Although there was little objection
in principle to these proposals, they were not adopted because there was no
majority in favour of listing specific Limitations.

13k, Tt was further proposed that freedom of expression should not be "exploited

for war propaganda, for incitement to hatred among peoples, for ra;ial
"5

discrimination and for the dissemination of slanderous rumours Again it was
proposed that freedom of ‘expression should be subject to such restrictions as were
necessary "for the maintenance of peace and good relations among States". These
and other similar proposals were rejected on the grounds that they were not
susceptible of precise interpretabion and that, Turthermore, they might justify
the establishment of a system of censorship.

135, The question was raised whether freedom to seek and freedom to receive
information should be subject to the same restrictions as freedom to impart
information, and whether they should be subject to any restrictions at all.,

On this point, however, no definite understanding appeared to have been

established,

52/

The guestion of censorship

136. Proposals were made that "prior censorship of the press should be explicitly

banned" and that "previous censorship of written and printed matter, the radio

Y

and news rcels should not exis No such proposals were adopted, for it was

51/ An amendment was submitted during the first reading of the draft covenants at
the ninth session of the General Assembly proposing the deletion of article 26
on prohibition of advocacy of national, racial or religious hostility and the
insertion in this article of a prov151on on the question (GA (IX), =a.1.58,

A/C.3/L.413),
52/ E/CN.4/SR.320; E/CN, h/82/Add 2; E/600, Amnex B, Part IT; A/C B/SR 416

53/ Attention is drawn to Article VII of the draft convention on the International
transmission of news and the right of correction as approved by
GA res 277 C (III)., This article, which was based on Article L of the draft
convention on the gathering and international transmission of news, prepared
by the United Nations Conference,dealt with the question of censorship in
peacetime.
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thought that paragraph 2 of the article already guaranteed the right to seek,
receive and impart information, regardless of frontiers, through all media of
communication, and that the restrictions in paragraph 3 were not to be understood
as authorizing censorship. There was all the difference in the world, it was

sald, between a system of censorship and a reminder to the journalist of his duties
and responsibilities and of the limitations which might be placed upon him in the

exercise of the right to freedom of expression.

5kh/

Obstacles to the free flow of information =

137. There were two proposals relating to economic, financial and other aspects
of the problem of freedom of information. One proposal was that "measures shall
be taken to promote the freedom of information through the elimination of
political, economic, technical and other obstacles which are likely to hinder the
free flow of information". Another proposal was that "nothing in this article
shall affect the right of any State party to this covenant to take measures which
it deems necessary in order to bring its balance of payments into equilibrium'.
These proposals vwere rejected mainly on the grounds that they dealt with temporary
sitvations or technical problems, rather than the right to freedom of expression
itself, and should not, therefore, be included in a universal instrument of a

55/

lasting character .==

Other proposals.ié/

138. There were other proposals relating to freedom of information, which were not

adopted. One proposal was that.''nothing in this article shall prevent a State

5L/ E/CN.4/SR.16%; 165; E/CN.4/80, 432, L38/Rev.1, 440; E/Conf.6/79, Annex B.

22/ The question of balance of payment and the question of restrictive or
monopolistic practices in restraint of the free flow of information were dealt
with respectively in Article 4 of the draft convention on freedom of
information as prepared by the United Nations Conference (E/Conf.6/79), and
in articles 6 and 7 of the draft convention on freedom of information as
prepared by the General Assembly Committee (A/AC.42/7).

56/ E/CN.4/SR.165; E/CN.4/80; E/Conf.6/79, Annex B.



A/2929
English
Page 152

from establishing on reasonable terms s right of reply or a similar corrective
remedy". Another proposal was that "nothing in this article shall be deemed to

affect the right of any State to control the entry of persouns into its territory

or the period of residence therein". It was generally thought that such
provisions might be included in special conventions in the field of freedom of
information.éz/

21/ The right of reply was the subject of the Convention on the International
Right of Correction adopted by the General Assembly in resolution 630 (VII)
and was also dealt with in paragraph 2 of article 2 of the draft convention
on freedom of information prepared by the United Nations Conference
(B/Conf.6/79) and in article 4 of the draft convention on freedom of
information prepared by the General Assembly Committee (A/AC.M2/7). The
question of the entry of any person into a territory and of his residence
therein was dealt with in article 6 of the draft convention on freedom of
information, as prepared by the United Nations Conference (E/Conf.6/79)
and in article 9 of the draft convention on freedom of informstion as
prepared by the General Assembly Committee (A/AC.42/7).
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DOCUMENTATION
Article
Organ and session Records of discussion Other documents number
CHR, DC (I) E/CN.4/AC.1/SR.10 E/CN.4/21, annex G,
art.9
UN Conf. on E/Conf.6/79, annex B
Freedom of Inf.
CHR (II) E/CN.4/SR.37; E/CN.4/37,56; ESC(VI), 3
E/CN.4/AC.3/SR.6 suppl.l, annex B, 16
part II, art.17
Sub~Comm. on E/CN.4/80 17
Freedom of Inf.
and of the Press
(1I1)
CHR, DC (II) E/CN.4/AC.1/SR.26 E/CN.4/AC.1/19; 17
E/CN.4/95, annex B
CHR (III) E/CN.k/82/Rev.1, 17
Add.2,h,8,12; ESC (VII),
suppl.2, annex B
CHR (V) E/CN.4/SR.120 E/CN.4/220, 272; 17
ESC (IX), suppl. 10,
, annexes I and IT.
CHR (VI) E/CN.4/sR.162-67, E/CN.4/35%/Add .1-3, 17
170, 171, 200 7,8,10; 360, 365, Lol
: 432, 433/Rev.2, L3k,
438/Rev.1, 4hLO;
ESC (XI), suppl. 5,
annexes I and II, art.lh
ESC (XI) E/AC.7/SR.147 E/L.68 1h
ca (V) 3rd Com. 289th- A/C.3/1.96 1k

200th and 305th
mtgs.

GA Comm. on
Freedom of Inf.

A/ac.b2/7
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DCCUMERTATION (ccnt'd)

‘ Article

«rzan ond session Records of discussion Other documents nupber

CHR (VII) E/CN.4/515/Add .4, 12, 1
1h,16; 52k, 528, 532;
ESC (XIII), suppl.9,
annex I e

ESC (XIII) . E/2057/Add.3 —

ca (vI) 3rd Com. 415th and

416th mbgs.

CHR (VIII) E/CN.4/SR.320-322 BE/CN.4/528/Add .1; 14
B/CN.4/1.125, 14k /Rev.1,
156/Rev.1, 192,193%; ESC (XIV)
suppl.l4, paras.238-247,
annex I.B, art.1l6

CHR (IX) E/CN.4/674; ESC (XVI), 16
suppl.8, annex I.B,
art .19

CHR (X) ESC (XVIII), suppl.7, 19

annex I.B




A/2929
English
Page 155

ARTICIE 20

Right of peaceful assembly

The right of peaceful assembly shall be recognized. No
restrictions may be placed on the exercise of this right other
than those imposed in conformity with the law and which are
necessary in a democratic society in the interests of national
security or public safety, public order, the protection of
public health or morals or the protection of the rights and
freedoms of others.

Formulation of the right

139. There was general agreement on the desirability of including an article on
the right of peaceful assenbly in the draft covenant on civil and political rights
but there was some discussion on the elements which constituted that right,zg/
On the one hand, a proposal was made that the right should include "freedom to
hold assemblies, meetings, street processions and demonstrations". On the other
hand, the view was expressed that the right of peaceful assembly might not
"necessarily include freedom to hold pageants or processions in streets or public
places. The majority was in favour of a general formulation. Although a
suggestion was made that freedom of peaceful assembly should be protected only
against "governmental interference", it was generally understood that the
individual should be protected against all kinds of interference in the exercise
of this right.
140. Various opinions were expressed as to how the right of peaceful assembly
should be enunciated in the articlevég/ A proposal that this right "shall be
guaranteed by law" was rejected, on the ground that the general provisions of
article 2 of the draft covenant on civil and political rights laid down the

necessary guarantees for all the rights recognized in this instrument. One

58/ E/CN.4/SR.121, 325; E/CN.L/82, 353/Add.1; E/CN.4/L.126.

59/ E/CN.k/SR.120, 169, 200, 325; E/CN.4/353/add.8; E/CN.k/L.126; ESC (IX),
suppl. 10, annex I, art.18; ESC (XI), suppl. 5, annex I, art.l5.
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opinion was that the right should be enunciated as in Article 20 of the Universal
Declaration and in various other articles of the draft covenant: "Everyone shall
have the right to freedom of peaceful assembly"”. Such a formulation, it was
thought, would make it clear that the right belongs to every person. Another
opinion was that the right should be "recognized" as a fundamental human right,
rather than granted under the covenant. The formulation, "The right of peaceful
assenbly shall be recognized", was finally accepted.

€0/

"Limitations clause—

141 . It was generally agreed that the exercise of this right might be subject

to restrictions. In the second sentence, the word "may" was used, instead of
"shall", in order to make it clear that States parties would in no way be obliged
to impose restrictions. Earlier drafts provided that all restrictions of freedom
of peaceful assewbly should be “"prescribed by law". The words "imposed in
conformity with the law" were subsequently preferred as allowing for legitimate
administrative action. The objection was raised, however, that such & formula
was inconsistent with the wording used in other articles of the draft covenant

on civil and political rights. '

142. Various opinions were expressed on the nature and'scope of the necessary
limitations. Some thought that only one fundamental restriction should be
included in the article, namely: "all the activities of societies, unions and
other organizations of a fascist or anti-democratic nature shall be forbidden

by law, subject to penalty". The supporters of this proposal emphasized that the
right of peaceful assembly should be recognized "in the interest of democracy".
It was argued that, should the right of peaceful assembiy be exercised by anti-
democratic groups, all the rights recognized in the covenants might be jeopardized.
On the other hand, it was said that, as a matter of principle, to deny certain
groups freedom of assenbly merely on account of their opinions would be contrary

to the principles of freedom of opinion and expression recognized in the

60/ E/CN.4/AC.1/SR.26; E/CN.4/AC.3/SR.6; E/CN.4/SR.120, 169, %25; E/CN.h4/82,
272/Corr.1, E/CN.L/207, 308; E/CN.4/1.126, 145, 201.
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Universal Declaration and the draft covenant on civil and political rights.

It was also observed that terms such as "fascist" or "anti-democratic" were not
clearly defined and could lead to abuse. If the activities of any group becane

a public danger the laws for the protection of "public order"”, "national
security” or "the rights and freedoms of others" could be appiied.

143, The proposed grounds for restrictions - "in the interest of national security
or public safety, public order, the protection of public health or morals or the
protection of the rights and freedoms of others" - gave rise to criticisms similar
to those which were expressed during the debates concerning articles 18 and 19

of the draft covenant.él/ Proposals were made to replace the term "public order"
by "prevention of disorder"; +to include in the list of limitations an additional
ground "in the general interest". Both were rejected. There was a feeling that
the use of vague concepts such as "public order" and "national security” might
give rise to abuse, unless those concepts were properly qualified. The words
"reasonable and" were proposed for inclusion before the word "necessary", but
were not adopted. Another proposal was that all the limitations listed in the
article be qualified by the words "necessary in a democratic society". The
supporters of this proposal expressed the opinion that freedom of assembly could
not be effectively protected if the States parties did not apply the limitations
clause according to the principles recognized in a democratic gociety. To the
objection that the word "democracy" might be interpreted differently in various
countries, one answer was that a democratic society might be distinguished by its
respect for the principles of the Charter, the Universal Declaration and the
covenants on human rights. The words "necessary in a democratic society'" were

62/

finally adopted.—

él/ See paras. 112-11k of the annotation under article 18, and para. 132 of the
annotation under article 19.

62/ For general comments on such expressions as "national security", "Public
order”, and on the desirability of adopting a uniform limitations clause
for articles 18, 19, 20 and 21, see paragraphs 112-11k of the annotation
under article 18 above.
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DOCUMENTATTON
Article
Organ and Session Records of discussion Other documents Number

DC (I) E/CN.4/AC.1/SR.3 E/CN.4/21, annex A,art.19,
Annex B, art.l5, annex C,
art.23, annex G, art. 10

CHR (II) E/CN.4/AC.3/SR.6; E/CN.4/37, 56, art.l7; 10
E/CN.4/SR.39 EsC (VI), suppl.l,
annex B, art.18

D (I1) E/CN.4/AC.1/SR.26,31 E/CN.4/AC.1/19, 34; 18
E/CN.4/82 and Add .k,
8, 12; B/CN.4/95,

annex B, art.18

CHR (III) E/CN.L4/89 18

CHR (V) E/CN.4/SR.120, 121 E/CN.4/170 and
Adds.1 and 4; E/CN.4/188, 18
222, 272/Corr.1l, E/CN.k/306,
307, 308; ESC (IX),
suppl.l0, annex 1, art.l8,
annex II, art.l8

CHR (VI) E/CN.4/SR.169, 200 E/CN.4/353/add .1, 3, 8, 18
10; E/CN.L/NGo/7; ESC (XI),
suppl.5, annex I, art.l5,
annex 1T, art.l1l5

ESC (XI) E/AC.7/SR.147 15

ca (V) 3rd com., 288th, 289th, A/C.3/L.77 and Rev.l, 15
290th, 291st mtgs. A/C.3/1.96

CHR (VII) E/CN.4/515/Add .11, 13, 15; 15
E/CN.4/528, paras.179-198
and 208; E/CN.4/563 and
Rev.l; E/CN.4/NGO.21;
ESC (XIII), suppl.9,
annex ITI, art.l5

CHR (VIII) E/CN.4/SR.325 E/CN.4/528/add.1, 15
paras.102,114-115;
E/CN.4/L.126, 145, 201;
E/CW.4/NGO/39; ESC (XIV),
suppl.k, paras.248-250,
annex I B, art.l7
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CHR (IX) E/CN.4/674 para.b7; 17
ESC (XVI), suppl.8,
annex I B, art.20
CHR (X) E/CN.4 /694 /Add . 6; 20
E/CN.4/702, sect.IT;
BESC (XVIII), suppl.?,
annex I B, art.20
3rd com., 569th mtg. 20
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ARTICIE 21

Right of Association

1. Everyone shall have the right to freedom of association with
others, including the right to form and join trade unions for
the protection of his interests.

2. No restrictions may be placed on the exercise of this right
other than those prescribed by law and which are necessary in a
democratic society in the interests of national security or
public safety, public order, the protection of public health or
morals or the protection of the rights and freedoms of others.
This article shall not prevent the imposition of lawful
,restrictions on the exercise of this right by members of the
armed forces or of the police.

3. Nothing in this article shall authorize States Parties to
the International Labour Convention of 1948 on Freedom of
Association and Protection of the Right to Organize, to take
legislative measures which would prejudice, or to apply the law
in such a manner as to prejudice, the guarantees provided for
in that Convention.

1k, Tt was agreed that the right of association should be included in the draft
covenant on civil and political rights. Although it was recognized that this
right and the right of peaceful assembly were closely related, a proposal to
deal with both of them in a single article was rejected. The majority opinion

63/

was that there were substantial differences Jjustifying separate treatment.—=

Formulation of the righték/

145. It was generally agreed that the right of association included the right to
form as well as the right to join associations. A proposal to add a sentence,

"No one may be compelled to join an association", was not accepted. It was

63/ E/CN.4/SR.121, 325; E/CN.L/L.126; ESC (XIII), suppl.9, amnex III, art.l6.

64/ E/CN.4/AC.1/SR.26; E/CN.4/SR.171, 172, 325, 326; E/SN.L/164 and Add.1,
E/CN.L/263, 353/pdd.1, 8; B/CN.4/1.126, 146, 202, 203%; E/C.2/L410.
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recognized that this sentence, taken from article 20 of the Universal Declaration,
stressed an important aspect of freedom of association, but the opinion was
expressed that its application might not always be in the interest of trade
unions.

146. There was some debate on whether the right to form and to join trade unions
should be specifically mentioned in the article. It was recalled that trade union
rights were dealt with in article 8 of the draft covenant on economic, social and
cultural rights; should trade union rights also be mentioned in the draft
covenant on civil and political rights, the right to form and to join trade unions
would be subject to two different sets of limitations, i.e., the general
limitations clause in article L4 of the draft covenant on economic, social and
cultural rights and the limitations clause contained in paragraph 2 of this
article.

On the other hand, it was emphasized that failure to mention trade union
rights in the draft covenant on civil and political rights could lead to an
erroneous interpretation that these rights were not civil rights as well as
economic or social rights. It was decided that the right to form and to Jjoin
trade unions should be mentioned in the article.

147. With regard to the expression, "for the protection of his interests", one
view was that such a clause, couched in general terms, was better than the formula
used in article 8 of the draft covenant on economic, social and cultural rights:
"for the protection of his economic and social interests". Tt was observed that
trade union organizations must often struggle for the protection of the civil
rights as well as the economic and social interests of their members.

148. As was the case during the debates concerning the right of peaceful assembiy,
a proposal that the right of association, including trade union rights, should be
protected only against "governmental interference" was rejected.

149. There was some discussion on the question whether the right of association
should be "recognized", or whether the article should specify that "everyone shall
have the right to freedom of association". The latter formulation was accepted.
Attention was drawn, in this connexion, to a discrepancy between the opening

sentences of articles 20 and 21.
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65/

Limitations clause

150. The general limitations on the right of association were the same as those

on the right of peaceful assembly, excepting that, while the words "imposed in
conformity with the law" had been included in article 20, the words "prescribed by
law" were used invarticle Bl.éé/

151. A proposal was made that nothing in the article should prevent the imposition
of lawful restrictions on the exercise of the right of association by members of
the armed forces, of the police, or of the administration of the State. Some
argued that there was no ground for further restrictions to the prejudice of such
persons, except perhaps with respect to the right to strike. At any rate, |
general limitations in the interest of '"national security” and "public order”
seemed to afford sufficient safeguards to States. On the other hand, it was
observed that the necessity of such a provision was recognized in the laws of many
States. The proposal was not intended to deny the enjoyment and exercise of the
right of association to certain persons, but merely to limit their choice of
associations and particularly the extent to which they might engage in trade union
activities. This additional limitations clause was adopted with respect to members
of the armed forces or of the police, but not with respect to other members of

the administration of the State.

International Labour Convention on Freedom of Associstion and Protection of the
Right to Organize 07/

152. It was proposed that "Nothing in this article shall authorize States Parties
to the International Labour Convention of 1948 on Freedom of Association and

Protection of the Right to Organize, to take legislative measures which

65/ EJCN.4/AC.1/SR.31; E/CN.4/SR.39, 121, 171, 172, 325, 326; E/CN.k4/170, 227,
353/Add.2, 3, 8, 10; E/CN.4/L.126, 146, 202.

§§/ With regard to the suggested prohibition of "societies, unions or other
organizations of a fascist or anti-democratic nature", the meaning of the
word "may" and of such terms as "public order", "national security",
"reasonable", "necessary in a democratic society", reference is made to
paragraphs 142-14% of the annotation under article 20 above. General
comments on the terms "public order", "national security", etc. and the
desirability of a uniform limitations clause for articles 18, 19, 20 and 21
are summarized in paragraphs 112-114 of the annotation under article 18 above.

67/ E/CN.4/SR.121, 171; E/CN.k/230, L453.
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would prejudice, or to apply the law in such a manner as to prejudice, the
guarantees provided for in that convention". According to one opinion, there

was no point in adopting such a propbsal, sinceAWell established principles of
international law would prevent any conflict arising between the two treaties.
When ratifying the covenant, the States parties to the 1948 convention would still
be bound by the obligations laid down in that convention. They would not be at
liverty to apply Article 21 of the covenant in such a manner as to prejudice the
guarantees provided for in the convention. The view was also expressed that
cross-references to special conventions were not appropriate in a general legal
instrument. In support of the proposal, it was emphasized that failure to méke
the suggested cross-reference could be interpreted as an indication that the
United Nations overlooked or underestimated the progress achieved in safeguarding
trade union rights in international law. The proposal was finally adopted as

paragraph 3% of the article.
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DOCUMENTATION
Article
Organs and Sessions Records of Discussion Other documents Number

pc (1) E/CN.4/AC.1/SR.3 E/CN.4/AC.1/10;
E/CN.4/21, annex A,
art.20, annex B, art.l6,

annex C, art.23, annex G,
art.1l

CHR (IT) E/CN.L/AC.3/SR.6; . E/CN.4/23 and Add.1, 11
E/CN.4/SR.39 E/oN.L4/31, 37, 45, 56,
art.18, ESC (VI), suppl.I,
annex B, art.l9

DC (I1) E/CN.4/AC.1/SR.26, 31  E/CN.k/AC.1/19, 19
E/CN.4/82/pAdd.2,k,8,12;
E/CN.4/95, annex B, art.l19

CHR (III) E/CN.4/89, 100 19

CHR (V) E/CN.4/SR.121 E/CN.4/156, 164 and Add.1l; 19
E/CN.4/170 and Add.k,
E/CN.4/222, 227, 230, 263,
296/Corr.1, ESC (IX),
suppl.10, annex I, art.l19,
annex II, art.l9

CHR (VI) E/CN.4/SR.171, 172 E/CN.4/353/pdd.1, 2, 3, 8, 19
10; B/CN.4/453;
E/CN.4/NGO.7; ESC (XI),
suppl.5, annex I, art.16,
annex IL, art.l6

ESC (XI) E/AC.T/SR.147, 148 | 16

GA (V) 3rd com., 288th, 289th, A/C.3/L.77 and Rev.l, 16
290th, 291st mtgs. A/C.3/L.96

CHR (VII) B/CN.L4/515/Add .11, 13, 15; 16
E/CN.L4/528, paras. 179-198,
208-21%; E/CN.4/563 and
Rev.l; E/CN.L/NGO/21;
ESC (XIII), suppl.9,
annex III, art.l6

ESC (XIII) E/2057/Add.2 16
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paras.l102, 116, 118;
E/CN.L/L.126, 146, 202,
20%; E/CN.4/NGO/39;
ESC (XIV), suppl.k,
paras .245-297, 251-257,
and annex 1, art.l18
CHR (IX) E/CN.4/6Th, para.h7, 18
ESC (XVI), suppl.8,
annex IB, art.21
ESC (XVI) E/C.2/365 21
CHR (X) E/CN.4/69k/pdd.6; 21
E/CN.4/T702, section IX,
E/CN.4/T702/Add .1, section XXV;
ESC (XVIII), suppl.T7,
annex IB, art.2l
ESC (XVIII) E/C.2/k10 21
GA (IX) 3rd com., 565th, 21

568th, 575th mtgs.
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ARTICLE 22

Rights relating to marriage

1. Thke family is the natural and fundamental grcup unit
of society and is entitled to protection by society and
the State.

2. The right of men and women of marriageable age to
rarry and to found a family shall be recognized.

3. No marriage shall be entered into without the free
and full consent of the intending spouses.

4, The legislation of the States Parties to this
Covenant shall be directed towards equality of rights
and responsibilities for the spouses as to marriage,
during marriage and at its dissolution. In the last-
mentioned case the law shall lay down special measures
for the protection of any children of the marriage.

153. This article was included in the draft covenant as a result of the request
by the Commission on the Status of Women that article 16 of the Universal
Declaration of Human Rights be incorporeted in the draft covenant.éé/

154, Most of the discussion has been concerned with paragraph 4 of the article
and, in parbticular, with the provision concerning equal rights for spouses.
Paragraph 1 is identical with para. 5 of article 16 of the Declaration, while
paragraphs 2 and 3 are based, with certain amendments, on the first sentence

of paragraph 1 and on paragraph 2 of article 16 respectively.

68/ ESC (XVI), suppl. 2, paras. 29-30; E/CN.6/SR.128-130.
Article 16 of the Declaration reads as follows:

(1) Men and women of full age, without any limitations due to race,
nationaiity or religion, have the right to marry and to found a family.
They are entitled to equal rights as to marriage, during marriage

and gt its dissolution.

(2) Marriage shall be entered into only with the free and full
consent of the intending spouses.

(3) The family is the natural and fundemental group unit of society
and is entitled to protection by sccicty arnd the State.
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Equal Rights for Spouses 'as to marriage, during marriage and at its
dissolution™ 69/

155. Opinion was sharply divided over the inclusion in the draft covenant on
civil and political rights of a provision concerning equal rights for men and
women relating to marriage. JInequalities between husband and wife were admitted.
It was saild that in matters relating to domicile, nationality, parental control
of children, the right to own property and the right to work, women were
frequently discriminated against.

156. It was claimed, on one side, that many inequalities arose from ancient
traditions and religious beliefs and practices which could not be changed
overnight. Moreover, govermments had not always direct control over such
matters. Article 16 of the Declaration laid down certain standards which
peoples should strive to attain. - Any attempt to put into effect immediately
the principle of equal rights for spouses would require radical changes in the
civil laws and customs of most countries. The gquestion must also be considered
in relation to the respective responsibilities of the spouses. Equality could
only be acquired over a period of time. To include in the draft covenant on
civil and political rights a provision gtating that men and women shall have
equal rights relating to marriage would be inappropriate, since it was intended
that States should implement the provisions of this draft covenant without
delay, and most States would be unable to give such an undertaking.

157. Attention was drawn to article 10 of the draft covenant on econonic,
social and cultural rights on protection of marriage, motherhood and the family.
Some considered that this article went far enocugh for an instrument which
would be legally binding and might be imcorporated in the draft covenant on

civil and political rights. Another suggestion was that, since implementation

69/ EB/CN.L/SR.380, 382-385, L4L09; E/CN.L/686; E/CN.4/L.273; E/CN.6/SR.164-166,
T 168; E/cN.6/234k; EB/CN.6/L.138; ESC (XVITI), suppl. 6, paras, 61-62;
' E/AC.T/SR.2h1-2h2, 277-278; GA (IX), 3rd Com. 571lst, 575th, 579th and
581st mtgs.
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of the draft covenant on economic, social and cultural rights was expected to
be progressive, it might be appropriate to insert in it the text of article 16
of the Declaration.
158. It was pointed out, further, that since article 3 proclaimed the equal right
of men and women to the enjoyment of all civil and political rights set forth
in the covenant, it was unnecessary to reiterate the principle in the article
on marriage.
159. On the other side it was argued that the right to marry and to found a
family was an elementary right of every person and should be included in the
covenant on civil and political rights. That was the logical place for an
article on marriage. Since inequalities between the rights of husband and wife
obviously existed, the inclusion of a provision based on para. 1 of article 16
- of the Declaration was all the more justified. Eguality of rights for the
spouses should be put on the same legal footing as the other human rights
recognized in the covenant. It was not sufficient to insert an article in the
covenant on economic, social and cultural rights since the implementation of the
provisions of that covenant would not be immediate, but progreésive. States
should change their legislation, if necessary, Lo give equal rights to men and
women relating to marriage. If they could not undertake such obligations
immediately they could make reservations to the article when ratifying the
covenant.
160. In an attempt to find a compromise it was proposed that the legislation of
States parties "shall be directed towards equality of rights and responsibilities
for the spouses as to marriage, during marriage and at its dissolution". It
wag argued that such a text was the maximum which could be generally accepted at
the present time. It was said, however, that this wording was too far removed
from the terms of article 16 of the Declaration, although it might represent a
step in the right direction. The text was criticized also as lacking the
clarity necessary for a legal instrument.
161. The Commission on the Status of Women asked that the substance of para. 1
~of article 16 of the Declaration be substituted for the above text,zg/and the

70/ ESC (XVIII), suppl. 6, paras. 61-62.



A/2929
English
Page 169

Econcmic»and Social Council, in resolution 547 G (XVIII), transmitted this
proposal to the General Assembly to be considered at the same time as the draft
covenant on civil and political rights.Zl/
162. It may be noted that in article L9 which lays down a procedure for reporting
on the provisions of the draft covenant on civil and political rights,

article 22 is singled out as being different from the other articles in that

72/

its implementation is expected to be progressive.—

pissolution of marriagezz/

165%. There was criticism of the inclusion in this article of any reference to
dissolution of marriage. It was pointed out however, that this referred to
dissolution of marriage by the death of one of the partners as well as by .
divorce. It was not intended to imply that divorce was favourably regarded as
a means of dissolving the marriage contract. It was important to ensure that,

in countries where divorce was recognized, both spouses should enjoy equal rights

in all matters relating thereto.

T4/

Protection of children of the marriage—

164, Some considered that the article should provide for the protection of
illegitimate as well as legitimate children. Others were of the view that an
article on marriage should refer only to children of the marriage; any

provision on illegitimate children should be covered in a separate article.

Z;/. During the first reading of the draft covenants at the ninth session of
the General Assembly two amendments were submitted, one of which was based
on the proposal by the Commission on the Status of Wemen (GA(IX), Annexes,
a.i. 58, A/C.3/L.41k, L.418 and Add.1),

72/ Ssee article L9, paragraph 2.
13/ E/cN.4/sR.380, 383, 38k.

1/ E/CN.4/SR.382-384; E/CN.4/L.275; A/C.3/SR.581; A/C.3 /L. hak;
A/2808, para. U7.
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165. It was rointed out that the article provided special measures for the
protection of children only in the case of dissolution of the marriage. Some
parents did not always fulfil their duties to their children during marriage.

75/

The scope of this provision should be extended.—=

The inclusion of a non-discrimination clauseZé/

166. Some emphasized the importance of including in the article on marriage a
clause prohibiting any discrimination due to "race, nationality or religion' as

in article 16 of the Declaration. Some considered that the clause should be
extended; the inclusion of a reference to "social origin or wealth" was proposed;
another suggestion was that the entire enumeration contained in article 2 of the
draft covenant should be repeated.

167. Others were of the view that any enumeration was dangerous since important
elements might be ocmitted. In view of the provisions of article 2 which governed
311 the articles in the draft covenant no specific provision prohibiting

discrimination was needed.

uﬂ/

"Marriageable age

168. It was said that the terms "marriageable age" or "full age" used in
article 16 of the Declaration were interpreted differently in various countries.
They could refer to the age of legal majority or of physical maturity. It was
agreed that it should be left to States to determine the marriageable age.

78

Consent of the intending spouses——/

169. Emphasis was laid on the fact that both partners to a marriage must give
their consent. It was pointed out however, that para. 2 of article 16 of the'
Declaration might preclude the imposition of such requirements és parental consent
to marriage in cases where persons were under age. This was prevalent in many

countries. Paragraph 5 was amended to meet this objection.

Zé/ An amendment to this effect was submitted during the first reading of the
draft covenants at the ninth session of the General Assembly (CA (IX),
Annexes, 2.1.58, A/C.3/L.41k).

76/ E/CN.4/sR.382-38L; E/CN.L4/L.273, L.275.

77/ E/CN.4/SR,382-38k; E/CN.L/L.273, L.275, L.276.
78/ E/CN.4/SR.383; E/CN.L/L.276.
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XXX), 702/Add.6 (XXXIV)
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571st, 575th, 579th 418 and Add.l a
and 581st mtgs.
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ARTICLE 23

Political Rights

Every citizen shall have the right and the opportunity,
without any of the distinetione merticred in article 2 »f
this coverars ard without unreascrable restrictiorns:

(a) To take part im the conduct of public affairs,
directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal suffrage
and shall be held by secret halict, guaranteed the {ree
expression of the will of the electors;

(c) Of access, on general terms of equality, to
vublic service in his ccuntry.

Formulation of political rights

170. The majority agreed that the draft covenant should include an article on
certain political rights. There was some discussion however on the manner in
which the principles enunciated in Article 21 of the Universal Declaration

should be translated into legal obligations in the covenant.

171. Two formulae were proposed: '"Every citizen ... shall be guaranteed by the
State the right and the opportunity ...", and "Every citizen shall héve the right
and the opportunity ....",Zg/the former emphasizing the obligations of the State,
the latter the rights of the citizen. The latter wording was adopted.

172. Paragraph (a) of the articlegg/states, in general terms, that every citizen -
should have the right to take part in the conduct of public affairs. A more

specific formula, "to take part in the government of the State", was not retained.

b
The right to take part in the conduct of public affairs should be exercised
"either directly or through freely chosen representatives''. A proposal was made
that direct suffrage should pbe the general rule, but the majority thcught that

both direct suffrage and indirect suffrage vwere admissible.

79/ E/CN.L/SR.364, 367; E/CN.b/L.221, 22L.
80/ E/CN.4/SR.365; E/CN.k/L.221, 22L/Rev.l; GA (VIII), 3rd Com., 506th mtg.
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173. Paragraph (b), concerning the right to vote and to be elected, was an
application of the general rule laid down in paragraph (a). A more specific
proposal that "every citizen shall have the right to vote and to be elected to
all organs of authority" was rejected, on the grounds that in most countries not
all organs of authority were elective.—i

17k, The various requirements of the article that elections must be "genuine",
"periodic"”, "by universal and equal suffrage" and "by secret ballot" did not
give rise to much discussion, except for the words "universal and equal
suffrage".gg/ The opinion was expressed that the word "universal' was redundant
in the light of the introductory clause, "Every citizen shall have the right';
so was the word "equal', in view of the reference to the non-discrimination
clause of article 2. ° The majority, however, considered that the principle of
"universal and equal suffrage' was a mést fundamental one, and decided to include
it in the article. This provision, it was thought, wculd leave States parties to
the covenant free to regulate their own electoral systems, provided each vol=
carried equal weight. 7

175. The provisions of paragraph (c) on the right of access to public service,

on general terms of equality did not give rise to much debate save for the

guestion of the qualificstions reguired.

83/

Non-discrimination clause—=

176. A proposal was made that every citizen should have political rights

"irrespective of race, colour, national origin, social position, property status,

social origin. language, religion or sex". The view was expressed that
"palitiesl v ioer opinions" should be added to this enumeration. The words
"maticoel Coiinon’ also gave rise to some discussion; it was observed that in
81/ I .b/SR36k; E/CN.4/L.221, 256.

82/ E/.N.4/SR.365, 367; E/CN.4/L.221, 224/Rev.k, 257, 258; GA(VI), 3rd Com.,
369th mt,

83/ E/CN.L/SR.36L, 365, 366; E/CN.4/L.221, 224 and Rev.k; E/CN.4/L.255
and Rev.l, B/CN.4/1.258; GA (IX), 3rd Com., 569th mtg.
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various countries a person who had been naturalized was required to walt a
certain period before exercising political rights. It was generally thought
that the non-discrimination clause contained in paragraph 1 of article 2 of

the draft covenant on civil and political rights was gpplicable to all arﬁicles
in this instrument and that unnecessary repetitions should be avoided in legal
texts. The following clause was finally adopted: "without any of the

distinctions mentioned in article 2 of this covenant."gﬁ/

Limitations clause§2/

177. A proposal was made that "property, educational or other qualifications"
which restricted electoral rights should be abolished. While it was considered
necessary to prohibit restrictions which amounted to discrimination, it was
observed that in most countries the right to vote was denied to certain
categories of persons, such as minors and lunatics, and that the right to be
elected to public office and the right of access to public service were
generally subjected to certain qualifications. The clause "without unreasonable

restrictions™ was adopted to qualify the exercise of all the rights defined in the

article.gg/

§E/ Amendments to the non-discrimination and limitations clauses w2re submitted
during the first reading of the draft covenants at the ninth s.2ssion of the
General Assembly (GA (IX) @.i.58, A/C.3/L.413).

85/ E/CN.4/SR.363, 365, 367; E/CN.4/82/Add.12, E/CN.4/L.221, 22M/Revo2, 3, b
ESC (XTII), S2kth wtg; GA (VI), 3rd Ccm., 366th mtg; GA (VIIL),
3rd Com., 506th mtg.



Af2929

E/CN.L/SR.363-367,
393, Lo9 ' .

; English -
Fage 175
DCCUMENTATION

Organ and Records of Article

3ession discussion Other documents number

¢ (1) E/CN.L/AC.1/SR. k4 E/CN.4/21, annex A, art. 30 and
31, annex C, art. 26, 27 and 28

CHR (II) E/CN.L/SR.LO E/CN.L/35; B/CN.L/57, art. 28

DC (II) E/CN.L/AC.1/21, art. 21 and 22
E/CN.4/82 and Add.12 ‘

CHR (III) E/CN.L/89

CHR (V) E/CN.L/SR.133 E/CN.L/218

CER (VI) E/CN.4/353/Add.2, 6, E/CN.L/395
E/CN.L4/NGo/ &

ESC (XI) E/AC.7/SR.1L7, 1L8 ' E/C;2/25h and Add.1l, E/C.2/259

' and Add.l
GA (V) 3rd. Com., 289th, 290th, A/C.3/1. 79, 92
291st, 298th, 305th mtegs. :

ESC (XII) L38th mtg.

CHR (VII) E/CN.L/515/Add. 11, E/CN.u/528,
paras. 38-49, E/CN.4/573;
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ESC (XIV) 665th mte. TE/C.2/335

CIR (IX) E/CN.L/67k, paras. 21, 22,

E/CN.L4/1L.221, 224 and Rev.l-4,

" B/CN.4/L1.255 and Rev.l,

E/CN.4/1..256, 257, 258,
ESC (XVI), suppl.

annex IIT, paras. 1-12

8, paras.
Lh.50, annex 1 B, art. 23,
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ARTICLE 2k

Eguality before the law

All persons are eqgual before the law, The law shall prohibit
any discrimination and guarantee to all persons egual and effective
protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

178. The article contains two clauses, the first affirming the principle of
equality before the law and the second enunciating the principle of
non-discrimination. The article formerly included a clause which would ensure
non~discrimination in the enjoyment of all the rights recognized in the covenant,

86/

but it was thought more appropriate to embody such a clause under article 2.

Equality before the law

179. In discﬁssing the first clause of the article, "all persons are equal before
the law", it was pointed out on the one hand that Article T of the Universal
Declaration of Human Rights proclaimed the fundamental principle of equality
before the law, and that it was important to restate that principle in the
covenant. Some misgivings were expressed on the other hand concerning its
inclusion., The expression "all persons are equal before the law" might be held’
to mean that the law should be the same for everyone, or to preclude the
imposition of reasonable legal disabilities upon certain categories of
individuals such as minors or persons of unsound mind. In reply, it was explained
that the expression did not refer to the substance of the law itself, but to the
conditions under which the law was to be applied. The provision was intended to
ensure equality, not identity; of treatment, and would not preclude reasonable

differentiations between individuals or groups of individuals.,

86/ See under article 2.
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Prohibition of discrimination

180. The second clause would require the law to "prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination
on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status", There

was some discussion as to the necessity and desirability of including a claﬁse
on ncn=discrimination in the article, The view was expressed that it would be
adequate if the article simply contained a provision relgting to equality before
the law, since article 2 of the covenant already provided that the rights
recognized in the covenant should be accorded to all without distinction of

any kind., On the other hand, it was maintained that freedom from discrimination
should be established in the covenant as a right and not merely as a general
principle governing the enjoyment of the rights recognized therein. It was not
enough to affirm that all were equal before the law; the article should also lay
down a definite principle that there should be no discrimination on any ground
such as race, colour, sex, etc. That principle should not be limited to the
rights included in the covenant, but should extend to all rights, whether or not
they were so included. Against this view, it was contended that the
best-intentioned goverrnment might find it difficult to agree to extend the
principle of non=discrimination to all rights and freedoms. A general clause

on non=discrimination might entail considerable difficulties in connexion with
treatment of such persons as aliens. It might also cover discrimwinatiocn in

- private or social relationship which might not fall within the realm of law,
States would find it difficult to accept a provision which would impose unduly
vague and unlimited obligations upon them.

181. The grounds of discrimination set out in the article, namely, "race, colour,
sex, language, religion, political or other opinion, national or social origin,
birth or other status", are the same as those enumerated in Article 2 of the
Universal Declaration of Human Rights. A suggestion was made to substitute
"ethnic origin" for the words "race" and "colour", which were considered to be
unscientific and unprecise. However, it was pointed out that the words "race”

and "colour'" were used in the Universal Declaraticn and were more popularly
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understood than the term "ethnic origin". Proposals to add "association with
minority groups", "econcmic or other opinion" and "educational attainment” to

the enumeration were thought to be unnecessary since they were deemed adequately
covered by the expressions "discrimination on any ground” and "other status®,

The view was expressed thal the prohibition of all discrimination on grounds of
"national origin" would mean the abolition of all control over foreigners; and
the prohibition of discrimination on grounds of "birth" would require changes

in existing legal provisions about inheritance, This interpretation, however,
was challenged by certain representatives who maintained that the application

of the principle of non-discrimination had to be considered in the light of

the other provisions of the covenant. Article 1 of the draft covenant enunciated
the right of peoples to permanent sovereignty over their natural wealth and
resources; a non-discrimination clause should not, therefore, be construed as
prohibiting measures tc control aliens and their enterprises, Neither should
the prohibition of discrimination on grounds of birth be interpreted to mean the
abolition of distinction between legitimate and illegitimate children in matters
relating to inheritance, siunce under article 22 the institution of the family was
recognized as the natural and fundamental unit of societye.

182, In a first draft, a clause providing that "everyone shall be accorded equal
protection against any incitement to such discrimination" was included., It was
subsequently decided to delete the clause, since it was felt that such clause
might give rise to interpretations which would be dangerous to human freedoms,
The view was also expressed that it might be more appropriate to deal with the
matter in a separate article. A proposal to include a clause which would require
States parties toc prohibit by law any form of propaganda in favour of fascist

or nazi views or of raclal and national exclusiveness was also rejected. It

was pointed out that the terms "fascist” and "nazi" could not be preciseiy defined
in a manner that would be universally acceptable; moreover, the proposal was in
the nature of a limitation on freedom of opinion, as set forth in article 19,

and ‘a similar proposal in connexion with that article had been rejecteduéi/

§Z/ See annotation under article 19 of the draft covenant on civil and
political rights, paragraph 13k,
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ARTICLE 25

Rights of Minorities

In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall
not be denied the right, in community with the other members
of their group, to enjoy their own culture, to profess and
practise their own religion, or to use their own language.

18%3. It was agreed that, while article 2, paragraph 1, and article 24 of the
draft covenant on civil and political rights contained a general prohibition of
diserimination, differential treatment might be granted to minorities in order
to ensure them real equality of status with the other elements of the
propulation. It was felt that an article on this gquestion should be included in

the draft covenant on civil and political rights.gé/

Meaning of the word "minorities"gg/

184. There was some discussion of the meaning of the word "minorities". It

was agreed that the article should cover only separate or distinct groups,
well-defined and long-established on the territory of a State. This appeared to
be the meaning of the opening clause, "in those States in which ethnic,

". According to one opinion, the

religious or linguistic minorities exist,...
draft covenant should deal with "national minorities"; according to another
opinion, "ethnic, religious or linguistic groups"; according to a third
suggestion, "national, ethnic, religious or linguistic minorities". The

expression, "ethnic, religious or linguistic minorities", was adopted.

90/

Nature and scope of the rights of minorities<

185. It was agreed that persons belong to ethnic, religious or linguistic

minorities should have the right "to enjoy their own culture, to profess and

88/ E/CN.4/SR.305, 368. Attention is drawn to the text proposed by the Sub-
Commission on Prevention of Discrimination and Protection of Minorities

(E/CN.4/358, para.L7) \
89/ E/CN.L/SR.369, 370; E/CN.L/358, para.t7, res. E; E/CN.4/L.222, 225, 261.

90/ E/CN.4/SR.257, 368, 369, 370; E/CN.4/358, para.h7, res. E; E/CN.4/L.222,
225, 260; GA (V), 3rd Com., 305th mtg., GA (IX), 3rd Com., 580th mtg.



A/2929
English
Page 182

practice their own religion or to use their own language'. A proposal of a more

1

specific character, .+ to possess their national schools, libraries, museunms
and other cultural and educational institutions", was not accepted.

186. The provisions concerning the rights of minorities, it was understood,
should not be applied in such a manner as to encourage the creation of new
minorities or to obstruct the process of assimilation. It was felt that such
tendencies could be dangerous for the unity of the State. In view of the
clarification given on those points, it was thought unnecessary to specify in ‘
the article that "such rights may not be interpreted as entitling any group
settled in the territory of a State, particularly under the terms of its
immigration laws, to form within that State separate communities which might
impair its national unity or security”. Also rejected was a proposal that
"every person shall have the right to show freely his membership of an ethnic or
linguistic group, to use without hindrance the name of his group, to learn the
language of this group and to use it in public or private life,...". It was
thought that disruptive tendencies might result if "every person" were to claim
the benefit of the rights of minorities. For this reason, it was decided to
qualify the exercise of minorities' rights with the clause "in ccmmunity with the
other members of their group'.

187. Although it was generally agreed that no membér of a minority grcup
should be "subjected on that account to any discrimination whatsocever and
particularly such discrimination as might deprive him of the rights %%joyed by
other citizens of the same State”, it was not thought necessary to include such
a clause in the article, for the general provisions of article 2, paragraph 1,
of the draft covenant on civil and political rights should provide adeqguate

safeguards in that respect.

Obligations of States Partiesgl/

188. There was alsc some discussion on the extent of the obligations of States

towards minorities. A proposal that "the State shall ensure to national

91/ ®W/CN.4/SR.256, 257, 369; E/CN.4/358, para.W7, res. E; E/CN.4/L.222.
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W

minorities the right..." was rejected. It was argued that, under such a text

which imposed a positive obligation on States, minority consciousness could be
artificially awakened or stimulated. The formula "the persons belonging to

such minorities shall not be denied the right..."

, which was adopted, seemed to
imply that the obligations of States would be limited to permitting the free

exercise of the rights of minorities.



A/2929

English
Page 184
DCCUMENTATION
Organs and Article
sessgion Records of discussion Other documents number
oc (1) E/CN.4/21, annex A, art, 46
CHR (II) E/CN.L/35
CHR (IIT) E/cN.4/89
CHR (V) E/CN.L/SR.133 E/CN.Lk/237
ESC (X) E/C.2/239
CHR (VI) E/CN.4/353/Add.2, 6;
E/CN,4/358, para. 47, res. E;
E/cu.k /b7, 435;
E/CN.b/NGo/k
ESC (XI) E/Cc.2/254
A (V) 3rd Com., 289th, 290th, AfC.3/L.T9, 92
291th, 305th mtgs.
ESC (XII) 138th mtg.
CHR (VII) E/CN.4/515/Add.11;
E/CN.kt/528, paras. 16-19;
E/CW.4/573, 641 annex II,
res, I1
ESC (XIII) 524th mtg.
GA (VI) 3rd Com,, 366th, 400th,
LOlst mtgs.
CHR (VIII) E/CN.4/SR.256, 257, 303 E/cN.k/528/Add.1, paras. 10-12;
E/CN.4/655/Add .k
CHR (IX) E/CN.4/SR.368-371 E/CN.4/674, paras. 6-8;
E/CN.4/L.222, 225, 260, 261;
ESC (XVI) suppl. 8, paras, 51-
56, annex IB, art. 25,
annex III, paras, 13-22
CHR (X) E/CN.L4/702, section II 25
cA (IX) 3rd Com., 57lst and
580th mtgs. 25
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ARTICLE 26

Prohibition of advocacy of national, racial or religiocus hostility

Any advocacy of national,; racial or religious hostility
that constitutes an incitement to hatred and violence shall be
prohibited by the law of the State.

189. The question was debatedgg/whether the covenant should include an article
prohibiting "any advocacy of national, racial or religious hostility".—é/ On the
one hand, the opinion was expressed that legislation was not the most effective
means to deal with the matter, and that if propaganda should constitute a menace
to public peace, article 19, paragraph 5, of the draft covenant on civil and
political rights would be applicable.géj On the other hand, it was emphasized that
the strong influence of modern propaganda on the minds of men rendered legislative
intervention necessary and that the general provisions of article 19, paragraph 3,
were not adequate, as they did not impose upon States parties any obligation to A
prohibit the advocacy of national, racial or religious hostility. 7

190. Fears were expressed that an article prohibiting such advocacy might lead
to abuse and would be detrimental to freedom of expression. It was proposed that
only such advocacy of national, racial or religious hostility as "constitutes an

incitement to violence" should be prohibited by the law of the State.gi/

92/ E/CN.4/AC.1/SR.28; E/CN.4/SR.377, 378; GA (IX), 3rd Com., 570th, 575th,
576th mtgs.

9%/ The matter arose as the Sub-Commission on Prevention of Discrimination and
Protection of Minorities recommended the inclusion of such an article
(see E/CN.4/641, para. 43, annex II, res. V).

94/ During the first reading of the draft covenants at the ninth session of the
General Assenmbly an amendment was submitted proposing the deletion of this
article and the insertion of a provision in art. 19 (GA (IX), a.i. 58,
AfC.3/L.413).

95/ E/CN.4/SR.17h, 379; E/CN.4/82/Rev.l; GA (IX), 3rd Com., 568th mtg.
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i1 view was expressed that no law would be
effective 1f it did root of the evil. It was therefore proposed to

cr racial exclusiveness, hatred and contempt,

or religilous hestilivy, particularly ¢f such a nature as to constitute an

N . . . 1
he propaganda "of Fascist-Nagzi views'.

1 . N - 1"
:clusiveness"”, "contempt", "Fascist-Nazi views

. 6/
and the proposal was not adopted.g—/

prohibit any advocacy of national, racial or

“hat constituted "an incitement to hatred”" as "an incitement

crinion was expressed that "an incitement to hatred" was no
citement to violence", and that both should be prohibited.

however, that "an incitement to violence" was a definable legal

+o hatred” was a subjective notion that could not

itself to 1egal action. It was suggested that the expression "an

appropria

195. As to the groups of persons who should be protected under the article it
was proposed to prohibit further "every act which tends *to stir up hatred or
violence against any person or group of persons by reason of race, colour, sex,
political, economic or other opinion, national or social

.

g

origin, property, educational attainment, birth or other status", but such a
ause was not included in the text of the art1cle.98’
shall be prohibited by the law of the State" were chosen in
preference tc the words "constitutes a crime and shall be punishéd under the law
of the State’. It was feared by some that the words "shall be prohibited by the
99/

law of the State” might encourage the establishment of governmental censorship .=

5
[“l

5/CN.L/SR.123, 377; /CN.Lk/22%3, E/CN.4/L.269.
C

2
JON.L/SR.123, 379; &;CN.L/358, para. 53; E/CN.4/L.270; GA (IX), 3rd Com.,
570th mtg.

I\O O
~

\Ji f{!

'3

/CN.M/555/Add.5.
N.L/SR.ITE, 3795 E/CN.L/52, 69k

vt

t‘

18 1
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Another opinion was that the article could not be interpreted as suggesting
that States should impose censorship. The view was expressed that States

parties would be free to enact whatever legislation they deemed appropriate to

put the article into effect.
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CHR (II) E/CN.L/SR.3L, 35 E/CN.4/k1, 51, 52; ESC (VI), suppl.I,
, annex B, art. 21 '
DC (1I) E/CN.L/AC.1/SR.28 E/CN.L/82 and Rev.l, E/CN.L4/82/Add.k, 2l
12
ESC (VII) E/C.2/9k
CHR (V) E/CN.L/SR.123 E/CN.4/22%; ESC (IX), suppl.lo,
annex I, art. 21, annex II, art. 21
ESC (X) - E/c.2/2k1 , 21
CHR (VI) E/CN.L/SR.17k, 175 E/CN.4/353/add.1, 2, 3, 6, 8, 10, 21
11; E/CN.4/358, para. 53;
B/CN.L/NGO/T
ca (V) 3rd Com., 289th, A/C.3/L.96
291st mtgs.
ESC (XII) L438th mtg.
CHR (VII) E/CN.4/515/Add4 .k, 11; E/CN.4/528,

para. 219; E/CN.4/641, para. 43,
annex II, res. V; E/CN.4/NGO/21

ESC (XITI) 524th mtg.

CHR (VIII) E/CN.4/528/Add.1, paras. 119-122;
E/CN.4/NGO/39
CHR (IX) E/CN.L/SR.377-3T79 E/CN.4/674, para. 9; E/CN.4/L.269,

. 270, 271; ESC (XVI), suppl.S8,
paras. 72-T77, annex IB, art. 26,
annex III, paras. 35-38

CHR (X) E/CN.L/6oL/add.2, 5, 6, 1; 26
E/CN.4/702, Sect. XXII,
E/CN.L/703, paras. 145-146

GA (IX) 3rd Com., 565th, A/C.3/L.413, paras. 2 and 3 26
568"57]—St) 575th,
57€th, 580th mtgs.
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RIGHT CF PROPERTY

195. The question of including an article on the right of property in the draft
covenants was the subject of considerable discussion. No agreement was reached

on a textlgg/or on whether the right should be included in the covenant on civil
and political rights, or in the covenant on economic, social and cultural rights

or in both.

196. The principal issues raised related to: (l) the inclusion or non-inclusion
of an article on the right of property in the draft covenants; (2) the formulation

of the right; (3) limitations on the right; (4) restrictions on State action.

Inclusion or non-inclusion in the draft covenants

197. While no one gquestioned the right of the individual to own property, some
doubted the advisability of including an article on the right of property in the
covenants. It was stated that there were considerable differences of opinion
with regard to the concept of property and the restrictions to which the right
of property should be subject. In view of such divergencies it would be very
difficult to draft a text which would find common acceptance. The view was also
expressed that it would seem inappropriate to include such a right as that of
property in a covenant dealing with inherent rights of the human person. It was
sufficient that the right to own property was proclaimed in the Universal
Declaration of Human Rights. States should be left free to work out detailed
regulation of the right.

198. On the other hand, a large number of representatives felt that an article
on the right of property should be included in the covenants. To omit it might

create the impression that it was not a fundamental human right. Moreover, the

100/ The Commission on Human Rights considered various drafts at its seventh,
eighth and tenth sessions, but was unable to adopt any text. Realizing
the difficulty of drafting an article that would command the support of
the majority, the Commission, at its tenth session, adjourned
consideration of the question sine die. (See ESC (XVIII), suppl.7,
paras. 4O-T1).
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right to own property was recognized in the constitutions and laws of most

countries.

Formulation of the right

199. One view was that the article should be drafted in broad and general terms.
Any attempt to be elaborate and precise would be likely to accentuate the
differences of views regarding property rights embodied in the social and
political systems of various States, thus making any agreement on the subject
extremely difficult, if not impossible, to achieve. A text based on article 17
of the Universal Declaration of Human Rights was proposed. Under this proposal
States parties would recognize that "everyone has the right to own property alone
as well as in association with others", and that "no one shall be arbitrarily
deprived of his property’.

200.‘ A second view was that the article should be drafted in precise legal terms
and should spell out the necessary qualifications and limitations to which the
right of property would be subject. It was necessary to emphasize the duty of
States to fulfil their obligations in respect of the right; as well as to take
into account the restrictions and limitations which might be imposed on the right.
Various texts were proposed which would not only provide that States parties
should undertake to respect the right of property, but would indicate that the
right was not absolute and would specify the conditions under which a person
might be deprived of his property. »

201. A third view was that the article on the right of property should not
attempt to indicate the limits within which the right should enjoy international
protection, but should simply define the scope which should be given to the right
in order to make it a human right, and, as such, fundamental and inalienable.

It was pointed out that the concept of fundamental right of property might cover
the right to a minimum amount of property necessary for decent living and for
maintaining the dignity of the individual and the home. Only to that extent
could the right of property be regarded as fundamental and inviolable. A text
was proposed which would stipulate that "every person has a right to own such

private property, as meets the egsential needs of decent living and helps to



maintain the dignity of the individual and the home”. This text was based on
article 25 of the Inter-American Declaration of the Rights and Duties of Man

adopted at Bogocta in 1948.

Limitations of the right

202. It was generally admitted that the right to cwn properby was not absclute.

At the same time it was recognized that the limitations on the right varied from

time to time and from country to country. Consequently, it was difficult to reach

agreenent not only on the extent of the limitations to be included in the
article, but also on the manner in which such limitations were to be defined.
205. Various limitations on the right of property were mentioned. It was
proposed that the right should be "subject to such limitations and restrictions
as are lmposed by law in the public interest and in the interest of sccial
progress in the country concerned". A suggestion was made that the text should
make it clear that the limitations imposed must be "reascnable'.

20k. Others favoured a limitations clause which would safeguard domestic laws
relating to property. To this end it was proposed that the right should he
"subject to the laws of the country in which the property is cwned'. Such a
clause would allow for the divergencies in the legislation of various ccuniriss
relating to property. On the other hand, it was pointed out that it was not
enough to take account of domestic laws in the matter of progerty rights. A
standard of reasonableness and Justice, to which domestic legislation should
conform, must be provided; otherwise, an internaticnal enunciation of the right
would become meaningless.

205. Other forms of limitations menticned or suggested related to (a) genersl
\ z

s
)
=~
[
‘....)

regulations in the interest of public health, safely o: are imposed by the
State under its police power; (b) limitations arising from the State's power
of taxation; (c) death duties; (d) confiscation of property of persons
committing criminal offenses; (e) confiscation or limitation of property of
enemy allens in time of war; (f) expropriation. It was also pointed out tThat
the right to own property was subject to the provisions o

of the covenants concerning the right of veoples and nations to permanent

sovereignty over their natural wealih and resources.
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Restrictions on State action

206. thile there was wide agreement that the right to own property was subject
to some degree of control by the State, it was felt that certain safeguards
against abuse must be provided. However, there was considerable difficulty in
reaching agreement on such safeguards.

207. One view was that it was sufficient to incorporate the text of paragraph 2
of article 17 of the Universal Declaration which provided that "no one shall be
arbitrarily deprived of his property”. The clause would ensure the right of the
individual to enjoyment of ownership without unreasonable interference, and
would prohibit taking of property without compensatioq. "On the other hand, it
was contended that the text of the Declaration was not suitable for use in the
covenants since it lacked legél precision. The term "arbitrarily" carried
different connotations in Buropean and Anglo-Saxon Jurisprudence and had no
legal connotation at all in international law, or in the Jjurisprudence of some
countries. Some thought that in order to clarify its meaning, the words "or
illegally” or "or unlawfully" might be added to "arbitrarily". Another suggestion
was to add after "arbitrarily" the words "that is to say, unlawfully". Others
felt that the expression "without due process of law’" should be used instead of
"arbitrarily". However, it was pointed out that the expression "due process of
law" had no precise meaning. Only in certain countries did the expression carry
both a procedural and substantive meaning. In its substantive context it was
intended to prevent arbitrary law and to limit the State's legislative powers.
Unless the expression was understood in that sense, laws enacted according to
proper procedures might satisfy the requirements of "due process", but might
nevertheless be "arbitrary"”; hence, the use of the term "arbitrarily” was to be
preferred, especially since it had been employed both in the Universal
Declaration and in the draft covenant on civil and political rights.

208. Lnother view was that the article should prescribe the conditions under
which property could be expropriated and the amount ol compensation to be paid
to its owner. It was held that expropriation might take place only for
consideraticns of public necessity or utility or in the interest of social

progress, and, as a general rule, subject to compensation.
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209. Opinion differed as to whether the article should contain an explicit
reference to the question of compensation, and regarding the amount of
compensation to be paid. One view on the first question was that it was not
necessary to make express provision concerning the payment of compensation. The
concept of just compensation was implicit in the clause prohibiting arbitrary
deprivation of property. The opinion wag also expressed that a clause
stipulating that expropriation should not take place except in accordance with
the provisions of the law would be sufficient, since the law would lay down all
the conditions under which expropriation would be carried out. On the other
hand, it was maintained that compensation must be explicitly mentioned in order
to emphasize that no expropriation of property should take place without the
owner being compensated. |

210. As to the amount of compensation to be paid in case of expropriation,
various proposals and suggestions were made. Some members held that there should
be "just compensation"”, "fair or equitable compensation", "due compensation"”, or
"prior or fair indemnity". There was no general agreement as to the meaning of
the expressions'"just compensation” and "fair compensation". The expression
"que compensation”, it was thought, would imply that the compensation to be paid
should be equivalent to the value of the property taken. _

211. Other members favoured a clause stipulating that compensation should be
paid "as prescribed by law". The formula was preferred, since it would obviate
difficulties arising out of divergencies in the concept of compensation which
existed in various countries. The question of what constituted "just" or "fair"
compensation would be avoided.

2l2. Some pembers would prefer the formula that compensation should be "as
prescribed %y law and by the general principles of international law". In support
of this wording, it was argued that while domestic laws would ordinarily apply
to all persons within the jurisdiction of a State, aliens would, in addition,
enjoy the protection of international law. Aside from a feeling that the term
"general principles of international law" was not sufficiently precise, other
members thought that the clause might in practice justify interference in the
activities of States in the name of alleged international standards. Moreover, the

clause would be incompatible with the right of peoples to self-determination.
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suppl.7, paras. 40-T1
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E/AC.T/SR.289;
E/C.2/SR.1L5

GA (IX)
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para. 17; 570th mtg.,

paras. 12, 43; 57lst mtg.,

para. 19; 575rd mtg.,
paras. 8, 26; 576th mtg.,

paras. 7, 18-19; 580 mtg.,

para. 15

A/2808, para. 38
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ARTICLE 27

Establishment and composition of the human rights committee

1. There shall be established a Human Rights Committee

(rereinafterreferred to as "the Committee"). It shall consist
of nine members and shall carry out the functions hereinafter
provided.

2, The Committee shall be composed of nationals of the States
Parties to the Covenant who shall be persons of high moral
standing and recognized competence in the field of human rights,
consideration being given to the usefulness of the participation
of some persons having a judicial or legal experience,

3. The members of the Committee shall be elected and shall
serve in their personal capacity.

1. Discussion on this article related chiefly to the number of members of the
committee and to the necessity of referring in paragraph 2 to particular
qualifications, especially to Jjudicial and legal experience, Paragraph 3 was
inciuded to emphasize the non-political nature of the committee and the
independency of its members, who were to be elected to serve in their personal

capacities and not as representatives of governments.

Name of the committeel/

2. Although there were no proposals or decisions for an alternative to the name
"human righté comnittee", other names were suggested, and it was thought that the
matter should be discussed before the final adoption of the covenant, so that

a more appropriate designation might be adopted in conformity with the dignity
and importance of the proposed body. Designations such as "human rights
council” and "human rights committee" were said to be somewhat confusing in the
light of the names of the various organs of the United Nations; they might also
give rise to undesirable notions of hierarchy. Suggestions like "human rights
tribunal” or "human rights forum" were thought of as inappropriate for a body which
was not of a judicial or arbitrative character, nor confined to deliberative
functions, Other suggestions were "human rights board’ and "high commission

for human rights".

1/ E/CcN.4/SR.190, 210, 212, 21k, 215; GA (V), 3rd Com., 30lst mtg.
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Size of the committeeg/

3. The original provision for seven members of the committee was changed to

nine and thereafter a proposal to revert to seven was rejected, It was stated
that it was necessary to have as large a number as possible, since the committee
would have many tasks to perform, including fact-finding which would require a
larger number than conciliation proper. There might also be some division of
work among the members of the committee, and working groups and sub-committees
might be established. Moreover, it would be inadvisable to leave decisions
affecting the actions of States to a majority of a small committee, with provision
for a quorum of only five members.é/ A smaller number would also make it
difficult to give consideration to equitable geographical distribution and to

the representation of the various forms of civilization, as provided in article 30,
paragraph 2, On the other hand, it was contended that experience showed that

the delicate task of conciliation was best performed by a small body, and that,

50 long as the functions of the committee continued to be those defined by tﬁe
existing articles, it was not necessary to have more than seven members at the
most; Another point of view was that the number should be sufficiently large so
that, in the event that nationals of all the five permanent members of the Security
Council were elected, there would still be places for representation of the other
countries, but it was pointed out that there was no question of representation

of States but only of members serving in their individusl capacities.

Qualifications of members of the committee&/

b, There was some discussion concerning that part of the second paragraph

which provides that consideration should be given to the usefulness of the

2/  E/CN.hk/sR.21k, 215, 34k, 3L6; E/CN.L/530, para. 25, 530/Add.1, para. 1k,
566, L.226 (Corr.l, French only); E/AC.7/SR.150, ESC (XVI), suppl.S8,
paras.89-9l, and annex III, paras. 56»59, GA (V), 3rd Com., 30lst mig.;
GA (VI), 3rd Com., 371lst mtg,

See article 39, paragraph 2 (a), which for a membership of nine, provides
for a gquorum of seven,

4/ E/cN.4/SR.187, 211, 21k, 215, 346, E/CN.4/UTh, art.1, 530, paras. 27-29,
560, 568; E/AC.7/SR.150, ESC (XVI), suppl.8, paras, 92-95; GA (V), 3rd Com.,
500th and 301lst mtgs,

S
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participation of some persons having o judicial or legal experience. This
rhrase was included as a compromise text, proposals tending to incorporate
the idea in more direct form having been rejected. The main argument against

the inclusion of such phrases was that if reference were to be made to

particular qualifications, then not only should enumeration of other qualifications

be included, but stress should be laid not so much on judicial qualifications
as on other capabilities which would emphasize the particular familiarity

with questions relating to human rights. It was also said to be necessaxry

to avoid the impression that the intention was to set up a judicial organ
when in fact that was not the case Moreover, persons of high moral standing
and recognized competence in the field of humon rights would inevitably include
persons with judicial and legal qualifications and States, when considering
candidates for nomination, were hardly likely to overlook the nomination of
Jjurists.

5. In support of some reference to judicial and legal qualifications, it was
emphasized that, besides collection of information, ascertaining of facts and
making available its good offices, the committee would be concerned most often
with matters involving violations of legal provisions and, in such cases, the
committee would have to investigate and settle disputes, for which legal
experience would be invaluable. Another view was that if an element of
judicial experience was thought desirable and indispensable, it would be better
to require that a definite proportion of the persons elected should possess
such experience. Other maintained that in order to avoid any kind of
misunderstanding, it would be better to have a paragraph which did not make
reference to any particular qualification.

6. It was generally recognized, however, that the scope of appocintments to
the committee should include a wide range of persons, such as statesmen,
historians, philosophers, jurists, etc.; the text simply drew the attention
to the usefulness of judicial and legal experience, and taken as a whole, the
paragraph would leave the International Court of Justice sufficient latitude

in the choice of membership for the committee.
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annex I, art. 27, and annex IIT,

paras. 56-59
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ARTICLE 28

- Nomination of candidates for election to the committee

1. The members of the Committee shall be elected from

a list of persons possessing the qualifications prescribed
in article 27 and nominated for the purpose by the

States Parties to the Covenant.

2. Each State Party to the Covenant shall nominate at
least two and not more than four persons. These persons
may be nationals of the nominating State or of any other
State Party to the Covenant.

3. A person shall be eligible to be renominated.

7. Paragraph 1 of this article did not give rise to much discussion. With
respect to paragraph 2, a suggestion was made that, while the maximum number

of persons each State party might nominate should be not more than four
persons, the minimum number should not be specified. This suggestion was

not pressed in the light of the observation that the choice of candidates

might be unduly restricted if several States should jointly nominate a
candidate.

8. Paragraph 3 provides simply that "a pe;son shall be eligible for
renomination". In connexion with this paragraph there was a discussion on

the question of establishing a permanent or semi-permanent panel of nominations.
In o previous text of this paragraph a sentence was included which specified
that "nominations shall remain valid until new nominations are made for the
purpose of the next election”. This was subject to a provision of another
article which stipulated that States parties were entitled, "if they have not
already submitted their nominations"”, to submit them within the specified period
for each regular election. From the discussion it appeared that the intention
was that nominations would remain valid for the regular election,unléss new
nominations were made. Thus, there would be a kind of continuing panel of
nominations although States would be free to submit completely new nominations
for a regular election. At the same time, it was intended that casual

vacancies would be filled from the continuing panel. Moreover, a State party
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to a case before the Committee, which did not include one of its nationals,
could designate a national from the panel as a member. A provision to this
effect, however, is no longer included in the draft covenant.é/
9. The system outlined above was supported in particular as providing a
measure of continuity and permanence, and thereby contributing a stabilizing
factor and ensuring the election of independent persouns. It was criticized by
those who favoured a more permanent panel on the grounds that it would permit
short-term nominations and constant changes which would make the system unwieldy
and that governments might be guided by their own interests or by political
considerations in changing the list of nominees. It was also opposed by those
who felt that it did not take account of the fact that a candidate on the old
list might no longer be available or that there might be good reason for putting
forward new names. Moreover, as new nominations were not excluded, it was more
appropriate to follow the usual procedure, common in the United Nations and
other international practice, whereby new nominations were required for each
election. The latter view was accepted and the passage relating to the
continuing panel was deleted from paragraph 3.

10. The present procedure under articles 28 and 29 envisages that, with the
exception of elections to fill casual vacancies, new nominations are to be made
for every election. Even in the case of elections to £ill casual vacancies, it
was suggested that the principle of new nominations should now apply since the

6/

idea of a continuing panel was rejected.-

5/ See under article 39.
6/ See under article.33.
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Suppl. 5, annex I, art. 20
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352, k09
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annex I, art. 28, and annex III,
paras. 60-6k4
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ARTICIE 29

Election of meumbers of the committee

1. At least three months before the date of each election
of the Committee, other than an election to fill a vacancy
declared in accordance with article 33, the Secretary-General
of the United Nations shall address a written request to the
States Parties to the Covenant inviting them to submit their
nominations within two months.

2. The Secretary-General of the United Nations shall
prepare a list in alphabetical order of all the persons thus
nominated, and shall submit it to the Intermational Court of
Justice and to the States Parties to the Covenant.

bR The Secretary-General of the United Nations shall request
the International Court of Justice to fix the time of elections
for members of the Committee and to elect such members from
the list referred to in the preceding paragraph and in
accordance with the conditions set out in this part of the
Covenant.

11. The present text of paragraph 1 is based upon the principle that new
nominations are to be submitted each time that an election of the committee is
to be held, with the exception of elections to fill casual vacancies which is
dealt with in article 33. The previous text of this paragraph was drafted in
the light of the provision envisaging a continuing panel of nominations.Z/
12. Various views were advanced concerning the question of what was the most
competent and appropriate body to elect the members of the committee. Proposals
were made that the committee should be elected by the States parties to the
covenant or by the International Court of Justice, or by the General Assembly of
the United Nations. The present text entrusts the election to the
International Court of Justice. A previous text provided for election by the
States parties to the covenant. A proposal for election of the committee by

the General Asseﬁbly was rejected.

1%. Those in favour of the proposal that the committee should be elected by the
States parties to the covenant were of the opinion that only those States which

had ratified or acceded to the covenant should have the right not only to

7/ See under article 28.
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nominate candidates but also to elect members of the committee. Since a fact-
finding and conciliation committee, and not a court, was to be set up, it was
undesirable to overemphasize any judicial aspects of the competence of the
committee by entrusting the election to the International Court of Justice, and
it was doubtful whether the Court could perform a task which was alien to its
functions. It would also be unwise to request the General Assembly to elect

the committee since that organ would include States which would not be parties to
the covenant and would therefore have no rights or obligations thereunder.

14, It was felt, however, that it would be unwise to leave the final choice of
the members of the committee to the States parties alone. The rights of States
parties were safeguarded because the choice would be restricted to their nationals
nominated by those States themselves. It was contended that elections should not
take place in an essentially political atmosphere of a meeting of representatives
of States. It was most important that the committee should command the
confidence of the individual victims of infractions of the covenant. Election
by the Court, it was argued, would guarantee objectivity and impartiality and
contribute to the prestige and importance of the committee. The Court was the
highest non-political organ of the United Nations, and there could be no question
of its independence.

15. Another view was that clcctions of the members of the committee should be
carried out by a representative body of a universal character, such as the
General Assembly, rather than by the States parties or the Court, since the
promotion of and respect for human rights was a collective responsibility of the
United Nations. There was no question about the impartiality of the

ﬁgeneral Assenbly, which elected members of the principal organs of the

ﬁnited Nations, and also - together with the Security Council - the judges of

the International Court of Justice. This procedure was opposed, however, on
%he grounds that considerations of universality and impartiality were taken fully
i;%o account when it was decided that elections should not be the monopoly of a
‘éxoup of States, however directly interested, but should be entrusted to the

" Court. The Court was also more removed from political considerations than the
General Assembly.

16. Other suggestions were that the method of election might be the same as

that for the election of the judges of the International Court of Justice or
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of the members of the International Law Commission, or that the commiﬁfee should
be elected jointly by the General Assembly and the Economic and Social Council.
17. During the discussion doubt was expressed whether the Court could be legally
entrusted with the task of elections, and it was even contended that it was
outside the jurisdiction of the Court. It was said, however, that although
there was no legal obligation or duty on the part of the Court to elect members
of the committee, there were no constitutional barriers to its carrying out the
task if it so wished. In this connexion references were made to the practice of
the Permanent Court of International Justice and the International Court of
Justice or the President of these bodies in the appointment of members of
arbitration tribunals, conciliation commissions, and other nominations. The
opinioh was also expressed that difficulties might arise if the Court were to
refuse to undertake the task, and it was suggested that this could be avoided by

ascertaining the views of the Court beforehand.
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ARTICLE 30

Conditions relating to the election of the members of the committee

1. The Committee may not include more than one national of the
same State.

2. In the election of the Committee consideration shall be
given to equitable geographical distribution of membership
and to the representation of the different forms of civilization.

3. The quorum laid down in article 25, paragraph 3, of the
Statute of the International Court of Justice shall apply for
the holding of the elections.

4. The persons elected shall be those who obtain the largest
number of votes and an absolute majority of the votes of all
the members of the International Court of Justice.

18. The debate on this article was directed to two points: the representation
of the "main" or the "different" forms of civilization, and the majority required
for the election of the members of the committee.

19. It was generally agreed that in the election of the committee consideration
should be given to equitable geographical distribution, but there was some
discussion as to the representation of the "main" or the "different" forms of
civilization. The opinion was expressed that reference to "main fcrms of
civilization", though taken from article 9 of the Statute of the International
Court of Justice, implied a classification of civilization into principal and
secondary, or major and minor, categories, which might not be well-founded. It
was suggested that "main forms of civilization" should be changed to "different
forms and degrees of civilization". While the expression "different forms of
civilization" was considered appropriate, objection was raised against the
expression "different degrees of civilization" on the ground that it implied a
hierarchy of cultural levels which should not be introduced in the covenant.

20. The opinion was advanced that it was illogical to insist, on the one

hand, that members of the committee should be elected by an absolute majority

of the votes of all the fifteen members of the Court, and to provide, on the

other hand, that the quorum of nine prescribed in article 25, paragraph 3, of
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the Statute of the Court should apply for the holding of elections. This

would mean that, if only a bare quorum was present, the election of a member

-would have to be virtually by a unanimous vote. It was proposed that either

the words "present and voting" or "present" should be added to the end of
paragraph 4. The latter word, which followed the provision of article 55,
paragraph 1, of the Statute of the Court, was preferred, since it would
avoid any ambiguity concerning the interpretation of abstentions. Another
suggestion was that it might be better to specify the number of affirmative
votes required for the election of a member of the committee.

21. Those supporting the present text of paragraph 4 argued that the
requirement mentioned in that paragraph would be in keeping with the
importance of the elections to the committee,

It was appropriate that members should be elected by as large a majority

as possible. 7

22. Originally, it had been contemplated that members of the coumittee
were to be elected by a majority of the representatives of the States parties
present and voting and that a quorum for such election was to consist of

two-thirds of the States parties.

DOCUMENTAT ION
Organ and Records of Article
session discussion Other documents number
CHR (VI) E/CN.4/SR.189, 200 E/CN.4/474, art.6, 488; ESC (XI),

suppl.5, annex I, art.2h
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art.?0, and annex III, paras. T5-

79 38
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ARTICLE 31

Term of office of members of the committee

1. The members of the Committee shall be elected for a term
of five years. They shall be eligible for re-election if
rencminated. However, the terms of five of the members elected
at the first election shall expire at the end of two years;
immediately after the first election the names of these five
menbers shall be chosgen by lot by the President of the
International Court of Justice,

2. Elections at the expiry of office shall be held in
accordance with the preceding articles of this part of
this Covenant.

23. The provisions on the term of office, dn the rotation of office and
elections at the expiry of office did not give rise to nuch discussion,
The main question discussed was the eligibility of members of the committee
for renomination and re-election.

2k, It was advocated that a retiring member of the committee should not
be immediately eligible for re-election, unless he was renominated by a
State other than the State which had nominated him previously. Such a
procedure would enhance the independence and impartiality of the members
of the committee. It would also give greater emphasis to the principle of
equitable geographical distribution and representation of different forms
of