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INTRODUCTION

1. The present report of the United Nations Commission on International Trade
Law ~overs the CommissionYs eighth session, held at Geneva from 1 to 17 April 1975.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, this
report is submitted to the General Assembly and is also submitted for comments to
the United Nations Conference on Trade and Development.
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CHAPTER I

ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commission on International Trade Law (UNCITRAL) commenced
its eighth session on 1 April 1975. The session was opened on behalf of the
Secretary-General by Mr. Blaine Sloan, Director of the General Legal Division,
Office of Legal Affairs.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established the Commission with a
membership of 29 States, elected by the Assembly. By resolution 3108 (XXVIII), the
General Assembly increased the membership of the Commission from 29 to 36 States.
The present members of the Commission, elected on 12 November 1970 and
12 December 1973, are the following States: 1/ Argentina, Australia,* Austria,*
Barbados, Belgium, Brazil, Bulgaria, Chile,*-Cyprus, Czechoslovakia, Egypt,*
France,* Gabon, Germany (Federal Republic of), Ghana,* Greece, Guyana,* Hungary,
India, Japan,* Kenya, Mexico, Nepal,* Nigeria,* Norway,* Philippines, Poland,*
~ierra Leone, Singapore,* Somalia,* Syrian Arab Republic, Union of Soviet Socialist
Republics,* United Kingdom of Great Britain and Northern Ireland,* United Republic
of Tanzania,* United States of America and Zaire.

5. With the exception of Guyana, Kenya, Somalia, the United Republic of Tanzania
and Zaire, all members of the Commission were represented at the session.

6. The following United Nations organs, specialized agencies, intergovernmental
organizations, and international non-governmental organizations were represented
by observers:

1/ Pursuant to General Assembly resolution 2205 (XXI), the members of the
Commission are elected for a term of six years, except that, in connexion with the
initial election, the terms of 14 members, selected by the President of the
Assembly, by drawing lots, expired at the end of three years (31 December 1970);
the terms of the 15 other members expired at the end of six years
(31 December 1973). Accordingly, the General Assembly, at its twenty-fifth session
elected 14 members to serve for a full term of six years, ending on
13 December 1976, and, at its twenty-eighth session, elected 15 members to serve
for a full term of six years, ending on 31 December 1979. The General Assembly,
at its twenty-eighth session, also elected seven additional members. Of these
additional members, the terms of three members, selected by the President of the
Assembly, by drawing lots, will expire at the end of three years (31 December 1976)
and the terms of four members will expire at the end of :;ix years (31 December
The terms of the members marked with an asterisk will expire on 31 December 1976.
The terms of the other members will expire on 31 December 1979.
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(~) United Natiol 3 org~u5

United Nations Conference on Trade and Development; Economic Commission for
Europe.

(~) Specialized agencies

Inter-Governmental Maritime Consultative Organization; International Monetary
Fund.

(~) Intergovernmental organizations

Commission of the European Communities; Council of Europe; Council for Mutual
Economic Assistance; East African Community; European Free Trade Association;
Hague Conference on Private International Law; International Institute for the
Unification of Private Law.

(d) International non-governmental organizations

International Bar Association; International Chamber of Commerce;
International Law Association; International Union of Marine Insurance.

ion with a
08 (XXVIII), the
to 36 States.

and
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na,* Hungary,
s, Poland,*
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United Republic
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7.

C. Election of officers

The Commission elected the following officers by acclamation: 2/

Chairman Mr. R. Loewe (Austria)

Vice-Chairman Mr. E. Sam (Ghana)

Vice-Chairman Mr. N. Gueiros (Brazil)

Vice-Chairman Mr. L. Gorbanov (Bulgaria)

Rapporteur Mr. L. Sumulong (Philippines)

D. Agenda

abers of the
mexion with the
lt of the
~cember 1970);

lty-fifth session
1

nbers to serve
:ral Assembly,
~. Of these
=sident of the
31 December 1976)
(31 December 1979).
December 1976.

8. The agenda. of the session as adopted by the Commission at its 151st meeting,
on 1 April 1975, was as follows:

2/ The elections took place at the 15lst meeting, on 1 April 1975, and at
the 153rd meeting, on 2 April 1975. In accordance with a decision taken by the
Commission at its first session, the Commission has three Vice-Chairmen, so that,
together with the Chairman and Rapporteur, each of the five groups of States listed
in General Assembly resolution 2205 (XXI), section 11, paragraph 1, will be
represented on the bureau of the Commission (see Official Records of the General
Assembly, Twenty-third Session, Supplement No. 16 (A/7216), para. 14 (Yearbook of
the United- Nations Commission on International Trade Law, Volume 1: 1968-1970
(United Nations publication, Sales No.: E.7l.V.l), part two, chap. I, sect. A,
para. 14)).
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1. Opening of the se~8ion

2. Election of officers

3. Adoption of the agenda; tentative schedule of meetings

4. International sale of goods:

(a) Uniform rules governing the international sale of goods

(b) General conditions of sale and standard contracts

5. International payments:

(a) Draft uniform law on international bills of exchange and
international promissory notes

(b) Bankers' commercial credits

(c) Bank guaran1..ees (contract and payment guarantees)

(d) Se~urity interests in goods

6. International legislation on shipping

7. International commercial arbitration

8. Multinational enterprises

9 • Liability for damage caused by products intended for or involved in
international trade

10. Training and assistance in the field of international trade law

11. Future work

12. Other business

13., Date and place of the ninth session

14. Adoption of the report of the Commission

E. Decisions of the Commission

9. The decisions taken by the Commission in the course of its eighth session were
all reached by consensus.

F. Adoption of the report

10. The Commission adopted the present report at its 171st and 172nd meetings,
on 17 April 1975.
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CHAPTER II

INTER1\JATIONAL SALE OF GOODS

A. Uniform rules governing the international sale of goods

Report of the Working Gr-oup

11. The Commission had before it the report of the Working Group c... the
International Sale of Goods on the work of its sixth session, held at New York
from 27 January to 7 February 1975 (A/CN.9/100). The report sets forth th~ progress
made by the Working Group in implementing the mandate given to it by the Commission
to ascertain which modifications of the text of the Uniform Law on the International
Sale of Goods (ULIS), annexed to the 1964 Hague Convention, might render such text
capable of wider acceptance, or to elaborate a new text for the same purpose. 3/

12. The report describes the action taken by the Working Grol1p at its sixth
session on articles 1 to 83 of ULIS. In respect of those articles, the Working
Group considered only those provisions concerning which there was either a pending
question at the conclusion of its fifth session 4/ or substantial support for
consideration of the matter. The report also sets forth in annex I the revised
text of the uniform rules, which is the result of action taken by the Working Group
at its first six sessions. The report includes comments and proposals of
representatives on the pending questions. The progress made by the Working Group
at its sixth session is summarized below. I

(a) Before proceeding to a discussion of the articles of the revised text
of ULIS, the Working Group decided that the revised text should be drafted in the
form of an "integrated" convention entitled "Convention on the International Sale
of Goods" rather than as a uniform law a:unexed to a convention (A/CN.9/100,
para. 13), and requested the Secretariat to structure the draft provisions
accordingly, 5/

3/ Official Records of the General Assembly, Twenty-fourth Session, Supplement
No. 18 (A/7618), para. 38, para. 3 (a) of the resolution contained therein (Yearbook
of the United Nations Commission on International Trade Law, Volume I: 1968-1970
(United Nations publication, Sales No.: E.71.V.l), part two, chap. II, para. 38,
subpara. 3 (a) of the resolution ccntained therein); ibid., Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 92, subpnrR. ] (c) of the'res.olution contained
therein (Yearbook of the United Nations Commission on International Trade Law,
Volume II: 1971 (United Nations publication, Sales No.: E.72.V.4), part one~
chap. II, para. 92, para. 1 (c) of the resolution contained therein). The 1964
Hague Convention relating to a Uniform Law on the International Sale of Goods and
the annexed Uniform Law (ULIS) appear in the Register of Texts of Conventions and
Other Instruments Concernin International Trade Law, vol. I (United Nations
publication, Sales No.: E.71.V.3 , chap. I, sect. 1.

4/ Orficial Records of the General Assembly, Twenty-ninth Session,
Supplement No. 17 (A/9617), para. 15.

21 The text (A/CN.9/100, annex I) is presented in the form of a conventio~

and has been renumbered.
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(b) The Working Group also decided that the formulations in the Convention
on the Limitation Period in the International Sale of Goods (A/CONF.63/15) shotud
be followed to the largest extent possible whenever there was a similar text in
the Convention on the International Sale of Goods (A/CN.9/100, para. 16). However,
the Working Group pointed out that, since the issu<::s arising in limitation and the
sale of goods were not always similar, it would not be desirable to adopt the text
of the Limitation Convention in the Sales Convention where that would lead to an
inappropriate result.

(c) Because the sixth session of the Working Group was devoted primarily
to questions not settled at the fifth session, no major changes in concept or
structure were proposed.

(d) The provisions on usages were redrafted by the Working Group to make it
clear that usages become binding on a party only as a part of the contract of sale.
The parties are considered, unless they have otherwise agreed, to have impliedly
made applicable to their contract a usage of which they knew or had reason to know
and which in international trade is widely known to, and regularly observed by,
parties to contracts of the type involved in the particular trade concerned
(A/CN.9!100, paras. 34-42; annex I, art. 8).

(e) In regard to the period of time during which the buyer could give
notice of lack of conformity of the goods, the Working Group decided that the
buyer shall lose that right if he had not given notice thereof to the seller at
the latest within a period of two years from the time the goods were actually
handed over, except that the parties might derogate from such a limitation by
providing for a period of guarantee (A/CN.9/100, paras. 60-65; annex I, art. 23) •

. (f) In regard to the right of the parties to declare the contract avoided,
the Working Group decided that they should not lose that right by delay in giving
notice (A/CN.9/100, paras. 75-79, 96-98; annex I, arts. 30 and 45). In this
connexion, the view was expressed in the Working Group that losing the right to
declare the contract avoided would be excessively hard on the party not in
breach, because in certain circumstances the proposed text would require two
notices; a first notice of his intention to avoid, and a second of his actual
avoidance,

(g) In regard to excused non-performance of obligations under a contract,
the Working Group adopted a text, which provides that, where a party has not
performed one of his obligations, he shall not be liable in damages for such
non-performance if he proves that it was due to an impediment which has occurred
without fault on his part. The Working Group decided that for this purpose there
shall be deemed to be fault unless the non-performing party proves that he could
not reasonably have been expected to take into account or to avoid or to overcome
the impediment (A/CN.9/100, paras. 102-107; annex I, art. 50).

(h) The Working Group requested the Secretariat to draw up a commentary on
the Convention on the International Sale of Goods based on the reports of the
sessions of the Working Group and the various studies made and to transmit a draft
of the commentary to representatives for unofficial comment. It was agreed that
the commentary should have an unofficial character (A/CN.9/100, para. 119).

-6-
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13. With respect to its future work, the Commission noted that the Working Group
expects to be able to hold at its next session a preliminary discussion on the
formation and validity of contracts of sale 6/ so as to give the Secretariat, if
appropriate~ directions as to the studies which the Working Group may wish it to
undertake in that field. 7/

Consideration of the report by the Commission 8/

14. In considering the report of the Working Group, the Commission followed its
general policy of only considering the progress made and not the substance of the
work carried out by a Working Group until it had completed that work.

15. The Commission considered whether, once the Working Group had completed the
final text of the draft Convention on th~ International Sale of Goods, it should
follow the same procedure as that followed in respect of the d~aft Convention on
the Carriage of Goods by Sea, prepared by the Working Group on International
Shipping Legislation, and request the Secretary-General to transmit the draft
Convention to Governments and interested international organizations for comment,
prior to its consideration by the Commission in plenary session. Some
representatives were in favour of a restricted constutatioIl, limited only to the
members of UNCITRAL. Other representatives were of the view that as wide a
consultation as possible should be effected before the consideration of the draft
Convention by the Commission at its tenth session. The Commission decided to
follow the procedure adopted in respect of the draft COllvention on the Carriage of
Goods by Sea and that, therefore, once the text of the Convention on the
International Sale of Goods was completed by the Working Group, it should be
circ..ulated to Governments and interested international organizations for comment.
It was agreed that they should be invited to focus their observations, as far as
possible, on fundamental issues.

16. The Commission also considered the followillg:

(a) Whether the proposed Sales Convention and the rules on the formation and
validity of contracts of sale should be incorporated in a single convention; or

(b) Whether the rules on the formation and validity of contracts of sale
should be the subject-matter of a separate convention.

If the latter course were adopted, the Commission co~sidered:

(a) Whether this separate convention should be considered at the conference
of plenipotentiaries at which the Sales Convention will be considered; or

(b) Whether this separate convention should be considered at a different
conference.

6/ For the mandate of the Working Group, see Official Records of the General
Assembly, Twenty-ninth Session, Supplement No. 17 (A/9617), para. 93.

Jj Ibid., para. 118.

8/ The Commission considered the subject at its l51st and l52nd meetings on
l April 1975, its 159th meeting on 8 April 1975, and its 168th meeting on
14 April 1975.

(
\

-7-



r

I,
i~

Ther~ ,vas general agreement that it "ould be desirable for the Sales Convention
and the rules on formation and validity to be considered at the same conference.
However, the view was also expressed that consideration of the Sales Convention
should not be postponed if it appeared that the rules on formation and validity
would not be ready for some time. It was ae-reed to defer any decision on this
question until the tenth session of the Commission.

Decision of the Commission

17. The COlnmission, at its 159th meeting, on 7 April 1975, adopt~d unanimously
the follm,illg decision:

The United Nations Commission on International Trade Law

1. Takes note with apnreciation of the report of the loTorking Group on
the International Sale of Goods on the work of its sixth session;

2. Requests the I'Jorking Group to continuE' its ''TOrk under the terms of
reference set forth by the Commission at its second session and to complete
the 'vork expeditiously;

3. Requests the Secretary-General:

(a) To transmit the draft Convention on the International Sale of GoodS,
when completed by the Working Group, to Governments and interested
international organizations for their comments, and when doin~ so, to
recommend that they should, as far as possible, focus their observations on

, fundamental issues in view of the fact that they would a~ain be invited to
submit corrments on and amendments to, the draft Convention in connexion with
a conference of,plenipotentiaries to which the draft Convention, as approved
by the Commission, wOlLld be submitted for adoption;

(b) To prepare an analysis of such comments for consideration by the
Commission at its tenth session.

B. General conditions o~'sale and standard contracts

18. The Commission, at its third session, requested the Secretary-General IIto
~ommence a study on the feasibility of developing general conditions embracing a
wider scope of commodities i

!. 9/ Pursuant to this request, the Secretary-General
submitted progress reports to-the Commission at its fourth (A/CN.9/54) 10/ and

9/ Official Records of the General Assembly, T\venty-fifth Session,
Supplement No. 17 (A/8017)~ para. 102, para. (b) of the resolution contained
therein (Yearbook of the United Nations Commission on International Trade Law,
Volume I: 1968-1970 (United Nations pUblication, Sales No.: E.7l.V.l), part two,
chap. III, sect. A, para. 102, para. (b) of the resolution contained therein).

10/ For the printed text, see Yearbook of the United Nations COlmnission on
In:ternational Trade Law, Volume II: 1971 (United Nations' publication, Sales
No.: E.72.V.4), part two, chap. l, sect. B, 1.
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fifth (A/CN.9/89) sessions. The final report on the feasibility study, submitted
to the Commission at its sixth session, concluded that 11it appears feasible to draW'
up a set of 'general' general conditions that W'ould be applicable ••. to a wide
range of commodities" (A/CN.9/78, para. 198). 11/ On the basis of that report, the
Commission requested the Secretary-General Iltocontinue work on the preparation of
a set of uniform general conditions li. 12/

19. At the present session) the Commission had before it a report of the Secretary­
General to which was annexed a draft set of llgeneral" general conditions
(A/CN.9/98).

20. The report indicates that the draft set of general conditions proceeds ~rom

the idea that IIgeneralil general conditions applicable to a wide range of
commodities and a law of sales, also applicable to a wide range of commodities,
are closely interconnected. 13/ In both cases a general framework of rights and
obligations is established and the pa~ties may adapt those rights and obligations
to their OWll needs by agreeing on the elements unique tp their contract, that is,
description of the goods, quantity, price etc., and by varying the gen~ral ri~hts

and obligations by specific contract clauses if that would seem necessary or
appropriate.

21. It was also suggested in the report that the general conditions should be in
harmony with the Convention on the International Sale of Goods in the form in which
it is being revised by the Commission's Working Group on the International Sale of
Goods. The report suggests that the best means of assuring this harmony is to use
the language of the Convention for the ba.sic provisions of the general conditions.
In some specific trades, it would b~ necessary or desirable to vary or add to
these general provisions. It was suggested in the report that, if the Commission
were to accept this approach, it might ,vish to request the Secretariat to consult
with representatives of these tra.d.es vihen drafting the substitut';ve or additional
clauses of the tlgeneralil general conditions for the use of their trade. 14/

Consideration of the r~port by the COIT4nission 15/

22. Many representatives expressed themselves in favour of the continuation of
work on general conditions. There was a wide measure of agreement that the general
conditions should not conflict with the provisions in the Convention on the

11/ For the printed text, see Yearbook of the United Nations Commission on
International Trade Law, VolQ~e IV; 1973 (United Nations pUblication, Sales
llJo.: E.'!4.v.3), part tHO, chap. I, sect.:O.

12/ Official Records of the- General Assembly, Tlv-enty-c;ighth Session,
Supplement No. 17 (A/9017), para. 24 (Yearbook o~ the lmited Nations Commission on
International Trade Law, Volume IV: 1973 (United Nations publication, Sales
No.: E.74.v.3), part one, chap. 11, sect. A, para.. 21.~).

13/ The relationship between the proposed general conditions of sale and the
law of sales was discusseu in the report (A/CN.9/98, paras. 8-25).

14/ !eid., para. 21.

l5/ Tlds subject vTaS considered by the Commission at its 152nd meeting, held
on 1 April 1975.

-9-



International Sale of Goods. Doubts were expressed, however, whether the general
conditions should contain the same provisions as those laid down in the Sales
Convention, taking into consideration that the general conditions are part of the
contract.
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23. Several representatives were of the op1.n1.on that a set of "general il general
conditions 1.,ould not correspond to commercial needs. Some of those representatives
observed that llgeneral" general conditions could only be based on general
provisions which would necessarily be analogous to the provisions of the uniform
law on sales: for this reason, and because of the work carried out in respect of
the revision of the Uniform Law on the International Sale of Goods (ULIS), there
would be little interest, if any, in preparing "general" general conditions. The
view was expressed that the Commission should prepare general conditions for use
in specific trades or for specific commodities only if a desire for such conditions
had been expressed by the trade concerned.

24. The Commission was in agreement that the Secretariat should continue its work
on general conditions. In particular, the Secretariat should consult with
interested commercial circles in respect of the practical need for "general"
general conditions or for general conditions for use in a specific trade or for a
speclfic commodity and should report thereon to the Commission at a future session.
It was agreed that, for this purpose, the Secretariat would be authorized to
establish a study group composed of representatives of regional commissions,
interested trade associations, chambers of commerce and similar organizations from
different regions.

Decision of the Commission

25. 'The Commission, at its 152nd meeting, on 1 April 1975, unanimously adopted
the following decision:

The United Nations Commission on International Trade Law

Requests the Secretary-General:

Ca) To make inCluiries about the practical need for "general" general
conditions for use in a wide variety of trades, and, if appropriate, to
continue work on the preparation of such conditions;

(b) To establish, for purposes of consultation, a study group composed
of representatives of regional commissions, interested trade associations,
chambers of commerce, and sim~lar organizations from different regions;

Cc) To report to the Commission at a future session on the progress
made in respect of this project.

-10-
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CHAPTER III

INTERNATIONAL PAYMENTS

A. Negotiable instruments

Report of the Working Group

26. The Commission had before it the report of th~ Working Group on International
Negotiable Instruments on the work of its third session, held at Geneva from
6 to 17 January 1975 (A/CN.9/99). The report sets forth the progress made by the
Working Group (a) in preparing a final draft uniform law on international bills of
exchange and international promissory notes, and (b) in ccnsidering the
desirability of preparing uniform rules applicable to international cheques. 16/

(i) Uniform law on international bills of exchange and international
promissory notes

27. As indicated in the report, the Working Group at its third session considered
articles 63 to 78 of the draft mliform law on international bills of exchange and
international promissory notes prepared by the Secretary-General in response to a
decision by the Commission. 17/ The proposed uniform law will establish uniform
rules applicable to an international negotiable instrument (bill of exchange or
promissory note) for optional use in international payments.

28. The report sets forth the deliberations and conclusions of the Working Group
with respect to notice of dishonour upon non-acceptance or non-payment, the sum
that is due to the holder and to a party secondarily liable, discharge of liability
on an instrument and the question of limitation of legal proceedings and
prescription of rights arising in the context of an international instrument.

(ii) Uniform rules applicable to international cheques

29. The Commission, at its fifth session, also requested its Working Group on
International Negotiable Instruments to consider the desirability of preparing

16/ For the terms of reference of the Working Group, see Official Records of
the G~eral Assembly, Twenty-seventh Session, Supplement No. 17 (A/8717), para. 61
(Yearbook of the United Nations Commission on International Trade Law, Volume Ill:
1972 (United Nations publication, Sales No.: E.73.V.6), part one, chap. II,
sect. A'J para. 61.

17/ Official Records of the General Assembly, Twenty-sixth Session, Supplement
No. 1~(A/8417), para. 35 (Yearbook of the United Nations Commission on
International Trade Law. Volume 11: 1971 (United Nations pUblication. Sales No.:
E. 72. V. 4), part one, chap. 11 ~ sect. A, para. 35. The draft uniform law and
commentary are set forth in A/CN.9/WG.IV/WP.2l.



uniform rules applicable to international cheques, and to consider whether this can
best be achieved by extending the application of the draft uniform law on
international bills of exchange and internr.tional promissory not.es to international
cheques or by drawing up a separate uniform law on international cheques. The
Working Group was requested to report its conclusions on these questions to the
Commission at a future session. At its third session, the Working Group had before
it a note by the Secretariat (A/CN.9/WG.IV/CRP.5) setting forth the first results
of inquiries made by the Secretariat in consultation with the UNCITRAL Study Group
on International Payments. The Working Group requested the Secretariat and the
Study Group to complete their inquiries and to submit, at a future session, a full
report on the use of cheques for settling international p~yments and the legal
problems arising in this connexion. In particular, the Secretariat was requested
to obtain information regarding the impact, in the near future, of the increased
use of telegraphic transfers and of the development of telecommunication systems
between banks on the use of cheques for settling international payments.

:l.l

Consideration of the report by the Commission 18/

~d

i
l.

30. The Commission, in accordance with its general policy of considering the
substance of the work carried out by working groups only upon completion of that
work, took note of the report of the ~vorking Group on International Negotiable
Instruments. Representatives who spoke on the SUbject expressed satisfaction with
the progress made by the Working Group.

31. The Commission decided to consider the timing of the fourth session of the
Working Group in relation to schedules for other working groups under item 11 of
the agenda, entitled "Future work". 19/

I'
I Decision of the Commission

~ty

32. ~ne Commission, at its 154th meetin~ on 3 April 1975, adopted unanimously the
following decision:

The United Nations Commission on International Trade Law

1. Takes note with appreciation of the report of the Working Group on
International Negotiable Instruments on the work of its third session;

2. Requests the Working Group to continue its work under the terms of
reference set forth by the Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to complete that work
expeditiously;

;1
3. Requests the Secretary-General to carry out, in accordance with the

the directives of the :;:crkir.f (}roup on International Negotiable Instruments ~

further 1~ork in connexion with the draft uniform law on international bills of
exchange and with the inquiries regarding the use of cheques for settllng
in~ernational payments, in consultation with the Corr~ission's Study Group on

18/ The Commission considered this subject at its l54th meeting on
3 April 1975.

19/ See chap. IX, para. 116 below.
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International Payments, composed of experts provided by interested
international organizations and banking and trade institutions, and for these
purposes to convene meetings as required.

B. Bankers' comnlercial credits 20/

33. This subject is concerned with the revision by the International Chamber of
Commerce (ICC) of "Uniform Customs and Practice for Documentary Credits\l, drawn
up by ICC in 1933 and subsequently revised by it in 1951 and 1962. At previous
sessions, 21/ the COmnlission stressed the importance of commercial letters of
credit in ensuring payment for international trade transactions and expressed the
opinion that it would be in the interest of international trade if the views of
countries not represented in ICC were taken into account by ICC in the revision of
"Uniform Customs". In order to achieve this:> the COmnlission, at its third session,
requested the Secretary-General to invite Governments and interested bank and trade
institutions to cOmnlunicate to him, for transmission to ICC, their observations on
the operation of "Uniform Customs and Practice for Documentary Credits", so that
these observations could be taken into account by the COmnlission on Banking
Technique and Practice of ICC entrusted with the revision.

34. At the present session, the COmnlission had before it a note by the Secretary­
General, setting forth, in annex I, the observations of ICC in respect of its work
and, in annex 11, the text of the 1974 revision of llUniform Customs and Practice
for Documentary Credits" (A/CN.9/l0l). The COmnlission also had before it a
report of the Secretary-General, setting forth an analysis of the observations
received in respect of the 1962 version of "Uniform Customs and Practice for
Documentary Credits i1 and its revision by ICC (A/CN.9/l0l/Add.l).

20/ The Commission considered this subject at its l55th meeting on
3 April 1975, and at its l7lst meeting on 17 April 1975.

21/ Official Records of the General Assembly, Twenty-third Session,
Supplement No. 16 (A/72l6), para. 48, subparas. 23 and 28 (Yearbook of tpe United
Nations Commission on International Trade Law, Volume I: 1968-1970 (United
Nations publication, Sales No.: E.7l.V.l), part two, chap. 1, sect. A,
para. 48, subparas. 23 and 28); ibid., Twenty-fourth Session, Supplement No. 18
(A/7618), paras. 90-95 (Yearbook-or-the United Nations COmnlission on International
Trade Law, Volume I: 1968-1970 (United Nations publication, Sales No.: E.7l.V.l),
part two, chap. 11: sect. A, paras. 90-95); ibid., Twenty-fifth Session,
Supplement No. 17 (A/80l7), paras. 119-126 (Yearbook of the United Nations
COmnlission on International Trade Law, Volume I: 1968-1970 (United Nations
publ.ication, Sales No.: E.71.V.lJ, part two, chap. Ill, sect. A, paras. 119-126);
ibid., Twenty-sixth Session, Supplement No. 17 (A/84l7), paras. 36-43 (Yearbook of
~United Nations Commission on International Trade Law, Volume 11: 1971
(United Nations publication, Sales No.: E.72.V.4), part one, chap. 11, sect. A,
paras. 36-43); ibid., Twenty-seventh Session, Supplement No. 17 (A/8717),
paras. 63-66 (Year-book of the United Nations Commission on International Trade Law,
Volume Ill: 1972 (United Nations publication, Sales No.: E.73.V.6), part one,
chap. 11, sect. A, paras. 63-66); ibid., Twenty-eighth Session, Supplement No. 17
(A/9017), paras. 37-45 (Yearbook or-the United Nations COmnlission on International
Trade Law, Volume IV: 1973 (United Nations pUblication, Sales No.: E.74.v.3J,
part one, chap. 11, sect. A, paras. 37-45); and ibid., Twenty-ninth Session,
Supplement No. 17 (A/96l7), paras. 30-35.



b.ese
35. There was general agreement among representatives that, while the Commission
could not adopt the 1974 revision of "Uniform Customs", it should consider the
desirability of commending the use of "Uniform Customs" in transactions involving
the establishment of a documentary credit.
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36. The observer of ICC, in commenting on the 1974 text of llUniform Customs",
expressed his appreciation for tne valuable assistance which the Cow~ission and
its secretariat had given to ICC in the work of revision and commended the
secretariat for the depth and accuracy of its anaJ.ysis of the observations and
comments submitted in respect of the 1962 text. That analysis indicated the
changes that had been made in the 1962 text and liste~ the proposals that had been
rejected. The observer of ICC stated that the rejection of certain proposals was
due to a variety of reasons, but mainly because these proposals related to
special cases and were therefore not a suitable basis on which to frame a general
rule Q

37. Representatives who spoke on the subject emphasized the importance of the
rules contained in liUniform Customs" in that they promoted international trade
through the facilitation of payment. Several representatives commended ICC for the
efficient manner in which it had promoted co-operation between ICC and those
countries whose Chambers of Commerce were not members of ICC. As a result of that
approach, the 1974 revision of "Uniform Customs" was a much more acceptable text
than the 1962 version.

38. Some representatives, while expressing general agreement with the
1974 reV1Slon of "Uniform Customs", drew attention to the fact that "Uniform
Customs 11 were not a set of legal rules. Because of this, they had do.ubts about -Cue
language used in paragraph (a) of the General Provisions and Definitions,
according to which the provisions, definitions and articles of "Uniform Customs"
were ilbinding upon all parties thereto unless otherwise expressly agreed"
(A/CN.9/l0l, annexII). In the view of these representatives, that language was
more suited to a statutoFY legal provision than to a rule expressive of usage or
practices. The rules of "Uniform Customs" were in the nature of general
conditions and were binding upon parties only if expressly accepted by them. These
representatives hoped that ICC, in a future revision, would modify the formulation
of the paragraph in question. The observer of ICC stated in reply that the rules
contained in "Uniform Customs" were actually written into every documentary letter
of credit and every application for a letter of credit; the forms used for letters
of credit and for applications contained an express clause to the effect that the
credit was subject to the provisions of "Uniform Customs". It was against that
factu~ background that paragraph (a) of the General Provisions and Definitions had
been formulated.

39. With regard to what action the Commission should take in respect of the
1974 revision of "Uniform Customs il

, most representatives expressed the opinion
that, in view of the practical importance of "Uniform Custo:ns" for international
trade and of the successful collaboration between the Commission sud ICC in
respect of the subject, the Commission should recommend the use of the revised
rules. One representative expressed doubts whether the CO'mmission was authorized
to commend a document emanating from another source. It Ttfas noted that the
Commission, at its second session, had commended'the use of "Uniform Customs" and
of "Incoterms".

-14-
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40. The Commission, at its 155tll meeting on 3 April 1975, established B. drafting
group, composed of the representatives of Australia, Brazil, Egypt, HUl13ary and
Japan, under the chairmanship of the representative of Brazil, to prepare a draft
decision in respect of the item entitled "Bankers' commercial credits".

Decision of the Commission

41. After consideration of the draft decision, the Commission, at its
171st meeting on 17 April 1975, adopted unanimously the following decision:

The United Nations Commission on International Trade Law,

Expressing its appreciation to the International Chamber of Commerce for
having tra.nsmitted to it the revised text of IIUniform Customs and Practice for
Documentary Credits", which was approved by the Commission on Banking
Technique and Practice of the International Chamber of Commerce on
14 October 1974 and adopted by the Executive Committee of the International
Chamber of Co~~erce on 3 December 1974~

Congratulating the International Chamber of Commerce on having made a
further contribution to the facilitation of international trade by bringing up
to date its rules on documentary credit practice to allOW for developments in
transport technology and changes in commercial practice,

Having regard to the fact that, in revising the 1962 text of "Uniform
Customs", the International Chamber of Commerce has taken into account the
observations made by Governments and banking and trade institutions of
countries not represented within it and transmitted to it through the
Commission,

Noting that "Uniform Customs li constitutes a valuable contribution to the
facili tation of international trade,

Commends the use of the 1974 revision, as from 1 October 1975, in
transactions involving the establishment of a documentary credit.

C. Bank guarantees 22/

42. The Commission had before it a note by the Secretary-General setting
forth the observations of ICC in respect of its work on contract guarantees and
payment guarantees (A/CN.9/101).

43. The Commission was informed that.ICC had encountered in its work on bauk
guarantees a number of fundamental problems, partly because it had attempted to
prepare one set of rules applicable to several different types of guarantee. The
observer of ICC stated that ICC was now carrying out a fundamental re-examination
of the problem and of the working methods that should be used to carry the work to
a successful conclusion. In this connexion, he stated that ICC hoped that the

22/ The Commission considered this subject at its 155th and 156th meetings
on 3 and 4 April 1975.

-15-
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Commission's participation in the work might be enhanced and that this might be
a.chieved either by the Commission's nominating a representative to attend the
meetings of ICC on the subject or by the establishment of a study group, similar
to the one on international payments, that would be consulted by ICC in connexion
with its work on bank guarantees.

44. Representatives who spoke on the subject expressed their appreciation to ICC
for wishing to strengthen its collaboration with the Commission in the field of
bank guarantees. However, they were of the view that no one representative of the
Commission would be able to attend the meetings of ICC and express the views of the
Commission as a whole when the Commission had not yet decided what its views were.

45. Following consultations among representatives of the Commission, the
Secretariat and the observer of ICC, the observer of ICe informed ~he Commission
that ICC would not press for the participation of representatives of the
Commission in the work of its Working Group, and that instead it would establish
a study group on contract guarantees, in which representatives of the Commission
who were interested in the ~uestion could participate in their personal capacity,
together with representatives of the Commission's secretariat and of other
international organizations. The Commission took note, with satisfaction, of the
suggestions of the observer of ICC.

Decision of the Commission

46. The Commission, at its 156th meeting on 4 April 1975, adopted unanimously the
following decision:

The United Nations Commission on International Trade Law,

1. Takes note of:

(a) The progress made by the International Chamber of Commerce in
respect of the preparation of uniform rules on contract guarantees and
payment guarantees;

(b) The suggestions made by the International ChaNber of Commerce in
respect of methods of work that would ensure a closer co-operation between it
and the Commission in the field of bank guarantees;

(c) The intention of the International Chamber of Commerce to establish
a study group on contract guarantees and to invite representatives of the
Commission to participate in meetings of this study group in a personal
capacity;

2. Invites the International Chamber of Commerce to submit progress
reports on its work on contract and payment guarantees to the Commission at
future sessions.

-16-
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D. Security interests in goods

47. At its third session ~ the Commission requested the Secretary-.General to make
a study of the rules on security interests in goods under the principal legal
systems and to make the information available to the Commissiorl. 23/

48. At the present session, the Commission had before it a llStudy on security
interests" ~ p::.'epared by Professor Ulrich Drobnig of the Max Planck Institute
for Foreign and Private Internaticnal Law, Hamburg, the Fed~ral Republic of
Germany (ST/LEG/ll) and a report of the Secretary-General, entitled "Security
interests in goods" (A/cN. 9/102). Section I of the Secretary-General' s report
summarizes the study, while section 11 sets forth the conclusions reached in
respect of the possible unification or harmonization of the law of security
interests in the context of international trade, and suggestions for future work
on this subject.

49. The "Study on security interests ll
, which is based on existing studies in this

area and on the replies sent by 19 Governments in response to a request for
information, contains a comparative study of the law on this subject in a number of
countries .

50. The report of the Secretary-General suggests that, on the basis of the study~

it could be concluded that an important need in international commerce would be
fil~ed if a security interest, v.hich would be enforceable by the foreign creditor
against the debtor and third parties in the country where the goods are situated,
were made available, through uniform rules, to merchants and trade and financi:1g
institutions.

51. The report also suggests that the Commission might wish to consider the
feasibility of preparing uniform rules at a later stage in the light of a further
study that would bring into focus the kind and scope of such rules.

Consideration of the study and re~ort of the Commission 241

52. The suggestion was made by several representatives that the "Study on
security interests" (ST/LEG/ll) should be completed by including the law of
additional countries in particular of the socialist States of Eastern Europe, in
view of the fact that it contained erroneous information on security interests
recognized by the laws of several countries, and in particular those of the
socialist States of Eastern Europe~

53. The Commission was informed of the current programme of work of the European
Economic Community in respect of security interests. The observer of the
Commission of the European Communities stated that the Community was preparing
three drafts: one draft convention concerned the unification of rules of
conflict concerning rights in rem, in respect of movable and immovable goods; a

23/ Official Records of the General Assembly, Twenty-fifth Session,
Sup~l~ent No. 17 (A/8017), para. 145 (Yearbook of the United Nations Commission
on Irtternational Trade Law, Volume I: 1968-1970 (United Nations publication,
Sales No.: E.71.V.l), part two, chap. Ill, sect. A~ para. 145).

24/ The Commission considered this subject at its 157th and 158th meetings on
7 April 1975.
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second draft convention dealt with the recognition and enforcement of security
interests and their effect in the event of bankruptcy or other liquidation
proceedings resulting from the insolvency of a debtor; a third draft directive was
designed to ensure the recognition of a security interest established in one
member State of the Community when the encumbered goods were moved to another.

54. The Co~~ission was also informed that the Law Association for Asia and the
Western Pacific (LAWASIA), in collaboration with the Asian Development Bank, was
engaged in a programme of research on the types of security interests which
national development banks and other financing institutions of the same kind might
employ.

55. The Commission was in agreement that, in view of the possible practical
importance of security interests in international trade, the subject deserved to be
studied further. It was suggested that a further study should include a
consideration of the practical economic significance of creating a security
interest for international trade, as well as the form which any such security
interest might take.

56. Some representatives stated that the study should concentrate on the rights
of the unpaid seller. Other representatives were of the view that the rights of
institutions financing the sale should also be considered. One representative
suggested that the study should concentrate on security for medium-term credit.
Still other representatives considered that, at this stage, no limitations should
be put on the study to be conducted by the Secretariat on the principle that the
Commission could not decide on the direction its work should take until the
study had been completed.

57. Several representatives suggested that special attention should be given to
the trust receipt. It was suggested that the Secretariat consult with the
International Chamber of Commerce on the feasibility of preparing uniform rules
governing trust receipts where banks are financing the transaction.

58. Some representatives suggested that the study should consider whether a new
security interest for the financing of international trade should be limited to
the financing of goods not intended for resale, since security interests in
inventory raised difficult problems in respect of the rights of third party
purchasers of goods encumbered by a security interest.

ID

n
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59. The observer of the International Institute for the Unification of Private
Law (UNIDROIT) referred to the growing practice of leasing equipment and
machinery where the user was able to specify exactly which type of equipment he
wished the lessor to purchase. It was suggested that this form of contract
served many of the same economic functions as a security interest.

60. One representative suggested that~ if it were considered desirable that any
security interest for the financing of international trade should have as
one element a system of registration, the possibility of a world-wide computer­
assisted registration system should be explored.

-18-
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61. Another representative suggested that the relationship between the rights of
the creditor under a security interest in specific goods and the rights of the
State to seize those goods because of unpaid taxes should be explored.

62. Several representatives requested the Secretariat to make available in a
document the introduction given by it orally to the Commission in respect of
article 9 of the Uniform Commercial Code of the United States of America.
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Decision of the Commission

63. The Commission~ at its 158th meeting, on 7 April 1975, adopted unanimously
the following decision:

The United Nations Commission on International Trade Law,

Requests the Secretary-General:

(a) To complete the "Study on security interests" by including the law
of additional countries, in particular of the socialist States of Eastern
Europe;

(b) To continue the feasibility study on the possible scope and
content of uniform rules on security interests in goods and, for this
purpose, to consult with interested international organizations and
trade and financing institutions;

(c) To submit a progress report to the Commission at its ninth session
and a final report at its tenth session.

-19-
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CHAP'I'ER IV

INTERNATIONAL LEGISLATION ON SHIPPING

A. Introduction

64. The Commission~ at its fourth session, decided to examine the rules governing
the responsibility of ocean carriers for cargo. 25/ The Commission decided that:

"The rules and practices concerning bills of lading, including those rules
contained in the International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brussels Convention 1924) 26/
and in the Protocol to amend that Convention (the Brussels Protocol 19681:
should be examined with a view to revising and amplifying the rules as
appropriate, end that a new international convention may if appropriate be
prepared for adoption under the auspices of the United Nations.;!

65. To carry out this programme of work, the Commitision established an enlarged
Working Group on International Legislation on Shipping consisting of 21 members
of the Commission. The reports of the Working Group on its first six sessions
have been previously reviewed by the Commission. 27/ At the present session 28/
the reports of the Working Group on the work of its seventh (A/CN.9/96) and eighth
(A/CN.9/105) sessions were placed before the Commission, and introduced by the
Chairman of the Working Gruup.

25/ Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), paras. 10-23 (Yearbook of the United Nations Commission
on International Trade Law, Volume II: 1971 (United Nations publication, Sales
No.: E.72.V.4), part one, chap. 11, A, paras. 10-23). For the Commission's prior
action on the subject of international legislation on Shipping, see ibid.,
Twenty-fourth Session, Supplement No. 18 (A/7618), paras. 114-133 (Yearbook of the
United Nations Commission on International Trade Law, Volume I: 1968-1970 (United
Nations pUblication, Sales No.: E.71.V.l). part two, chap. 11, sect. A,
paras. 114-133); ibid., Twenty-fifth Session. Supplerr.ent No. 17 (A/8017),
1Jaras. 157-166 (Ye'),;bool~ of the United ~:'ations Co::"ission on Iuternaticnal Trc.d.e
Law 2 Volume I: 1961l-=1970 ~pait-t;O:chap~--iiI:-;;;ct-~ 'A-:-par~s -: 157-166); ibid.,
Twenty-seventh Session, Supplement No. 17 (A/8717), paras. 44-51 (Yearbook of the
United Nations Commission on International Trade Law, Volume Ill: 1972 (United
Nations pUblication, Sales No.: E.73.V.6), part one, chap. 11, sect. A,
paras. 44-5~; ibid., Twenty-eighth Session, Supplement No. 17 (A/9017),
paras. 46-61 (Yearbook of the United Nations Commission on International Trade Law 5

Volume IV: 1973 (United Nations publication, Sales No.: E.74.V.3), part one,
chap. II, sect. A, paras. 46-61); and ibi(~., Twenty-ninth Session, Supplement
No. 17 (A/9617), paras. 38-53.

26/ League of Nations, Treaty Series, vol. 120 (1931-1932), No. 2764.

27/ For references to the reports of the work of the Commission at these
sessions, see foot-note 25 above.

28/ The Commission considered the SUbject at its 156th meeting on 4 April 1975.
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B. Report on the seventh session o~ the Working Group

66. In his introduction of this report, the Chairman of the Working Group pointed
out that the Working Group had considered the following subjects: contents and
legal effect of documents evidencing the contract of carriage; validity and effect
of letters of guarantee; and definition of contract of carriage and of consignee.
The work of the Working Group at its seventh session is summarized in paragraphs 67
to 69 below.

(i) Contents and legal effect of documents evidencing the contract of carriage

67. The Working Group considered the advisability of ~ormulating a de~inition o~

the term "bill of ladingll
, and decided that such a definition would serve a useful

purpose (A/CN.9/96, paras. 17-19 and 61). The Working Group also considered the
required contents of a bill of lading, and decided that the bill of lading should
set out certain items of information additional to those required to be set out
by the Brussels Convention of 1924 (A/CN.9/96, paras. 21-36 &~d 61). With respect
to documents evidencing contracts of carriage other than bills of lading, the
Working Group decided that when a carrier issues a document other than a bill o~

lading, such a d?cument should be prima facie evidence o~ the taking over by the
carrier of the goods as therein described (A/CN.9/96, paras. 56-59 and 61). In
regard to particulars supplied by the shipper concerning the description of the
goods, the Horking Group decided that, where the carrier had reasonable grounds
for suspecting that they did not accurately represent the goods taken over, or
where he had no reasonable means of checking their accuracy, he should be bound
to make special note on the bill of lading of such grounds or inaccuracies, or of
the absence of reasonable means of checking (A/CN.9/96, paras. 39-42 and 61). In
regard to the evidentiary effect of particulars stated by the carrier in the bill
of lading, the Working Group decided that, except ~or particulars in regard to
which the carrier had entered a reservation, the bill of lading should be prima
facie evidence of the taking over by' the carrier of the goods described in the bill
of lading, and that proof to the contrary should not be admissible when the bill
of lading had been transferred to. a third party who in good faith had acted in
reliance on the description of the goods therein (A/CN.9/96, paras. 46-49 and 61).
The Working Group adopted texts giving effect to these decisions (A/CN.9/96,
para. 61).

(ii) Validity and effect of letters of guarantee

68. The Working Group considered difficulties which might arise where a letter of
guarantee was given to the carrier by a shipper undertaking to indemnify the carrier
for the liability the carrier might incur towards a third party as a result of
inaccurate information in the bill of lading regarding matters such as the weight,
quantity and condition of the goods.' The Working Group decided that such a letter
o~ guarantee or agreement should be void as against any third party to whom the
bill of lading had been transferred (A/CN.9/96, para. 61). It also decided that
it should be void as against the shipper where the carrier, by omitting a
reservation relating to the condition of the goods, intended to defraud a third
party who acted in reliance on the description of the goods in the bill of lading
(A/CN.9/96, paras. 75-84 and 86). The Harking Group adopted texts giving effect
to these decisions (A/CN.9/96, para. 86).
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(iii) Definition of contract of carriage and of consignee
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69. The Working Group considered it desirable that definitions of these terms
should be formulated, and adopted texts containing such definitions (A/CN.9/96,
paras. 97-103 and 105).

C. Report on the eighth session of the Working Group
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70. In his introduction of t4is report, the Chairman of the Working Group stated
that the Working Group nad at its eighth session completed two assignments.
Firstly, it had considered and adopted texts 9n the topics not considered at
previous sessions of the Working Group; and secondly, it had completed the second
reading of the preliminary version of "a draft convention on the liability of
carriers of goods by sea, which consisted of the draft provisions approved by it
at its third to the seventh sessions. The work of the Working Group at its
eighth session is summarized in paragraphs 71 to 73 below.

73. In conclusion, the Chairman of the Working Group expressed his appreciation
of the spirit of co-operation which had prevailed within the Working Group, and
which had enabled it to complete its task successfully.

For the text adopted on this topic, see ibid., annex,

For the text ad.opted on this topic, see ibid., annex,

For the text adopted on this topic, see ibid., annex,

For the text adopted on this topic, see ibid., annex,

the General Assembly, Twenty-ninth Session, Supplement
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72. The Working Group completed the second reading of the preliminary version of
a draft convention on the liabil~ty of carriers of goods by sea, and adopted a
text entitled "Draft Convention on the Carriage of Goods by Sea" (A/CN. 9/105,
sect. B, para. 2). The text adopted by the Working Group is set forth as an annex
to its'report (A/CN.9/105). The Working Group did not consider draft provisions
concerning implementation, declarations and reservations or final clauses for the
draft Convention. It requested the Secretariat to prepare draft articles dealing
with these topics for consideration by" the Commission at its ninth session
(A/CN.9/105, sect. B, parts VIII, IX and X). The Working Group noted that, in
accordance with a decision taken by the Comwission at its seventh session, 34/
the text of the draft Convention on the Carriage of Goods by Sea should be
transmitted to Governments and interested international organizations for comment
and that the Secretary-General was requested to prepare an analysis of such
comments for consideration by the Commission at its ninth session.

71. The topics considered by the Working Group for the first time were: the basic
rule on the exoneration of the shipper from liability; 29/ dangerous goods; 30/
notice of loss, damage or delay; 31/ relationship of the-draft convention with
other conventions; 32/ and general average. 33/ The Working Group adopted texts
on all these topics.

29/ A/CN.9/105, sect. A, 10 For the text adopted on this topic by the Working
Group, see the Draft Convention on the Carriage of Goods by Sea (A/CN.9/l05, annex),
art. 12.

30/ Ibid., sect. A, 2.
art. 13.

31/ Ibid., sect. A, 3.
art. 19.

32/ Ibid., sect. A, 4.
art. 250

33/ Ibid., sect. A, 5.
art. 24.

34/ Official Records of
No. 1~(A/9617), para. 53.
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D. Discussion of the reports of the Working; Group

74. All representatives congratulated the Working Group on the successfUl
completion of the task assigned~o it. They also congratulated the Chairman of
the Working Group, Professor Mohsen Chafik (Egypt), and the Chairman of the
Drafting Party, Professor E. Chr. Selvig (Norway), for the outstanding contributions
they had made to the work.
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75. There was also agreement that the draft Convention should be considered by the
Commission at its ninth session, in the light of the comments received from
Governments and interested international organizations. In this connexion, the
hope was expressed that, in view of the economic importance of the proposed
Convention, many Governments would submit comments.

76. In regard to the future status of the Working Group, the Commi~sion was
agreed that the Working Group should, for the time being, be kept in existence,
since it might be necessa~ to refer certain matterq tq it after the Commission had
considered the draft Convention, but that, for the prese;nt, no new mandate should
be given to the Working Group. The Commission was also agreed that it would revert
to its programme of work in the field of international legislation on shipping
after it had completed its work on the draft Convention on the Carriage of Goods
by Sea.

Decision of the Commission

77. The Commission, at its 156th meeting, on 4 April 1975, (3.dopted unanimously the
following decision:

The United Nations Commission on International Trade Law

1. Takes note with appreciation of the reports of the \oJorking Group on
International Legislation on Shipping on the work of its seventh and eighth
sessions;

2. Congratulates the Working Group on the expeditious and successful
completion of the task entrusted to it;

3. Decides to consider the draft Convention on the Carriage of Goods
by Sea at its ninth session.

-23-
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CHAPTER V

INTERNATIONAL CO~lliRCIAL ARBITRATION

78. The Commission, at its sixth session, requested the Secretary-General:

HIn consultation with regional economic commissions of the United Nations
and centres of international commercial arbitration, giving due consideration
to the Arbitration Rules of the United Nations Economic Commission for Europe
and the ECAFE Rules for International Commercial Arbitration, to prepare a
draft set of arbitration rules for optional use in ad hoc arbitration
relating to international trade. 1) 35/

79. The Commission had before it the report of the Secretary-General setting forth
a preliminary draft set of arbitration rules for optional use in ad hoc arbitration
relating to international trade (UNCITRAL Arbitration Rules) (A/CN.9/97). The
Commission noted that, in accordance with its decision, the preliminary draft 36/
had been given widespread circulation, and had been transmitted for comments to­
the regional commissions of the United Nations and to some 70 centres of
international commercial arbitration. The Commission was informed that the
preliminary draft rules had been considered at the Fifth Conference of the
Inter-American Commercial Arbitration Commission, held at Bogota, from 4 to
6 December 1974, and at the Fifth International Arbitration Congress, held at
New Delhi, from 7 to 10 January 1975.

80. The Commission had also before it observations submitted by the Government of
Norway and by interested national and international organizations and institutions
(A/CN.9/97/Add.l, 3 and 4) and a document setting forth suggested modifications
to the draft rules resulting from the discussions by the Fifth International
Arbitration Congress (A/CN.9/97/Add.2).

35/ Ibid., Twenty-eighth Session, Supplement No. 17 (A/9017), para. 85
(YearbOok--c;r-the United Nations Commission on International Trade Law" Volume IV:
1973 (United Nations publication, Sales No.: E.74.V.3, part one, chap. 11, sect. A,
para. 116).

36/ The initial version was prepared by the Secretariat in consultation with
Prof.JPieter Sanders of the University of Rotterdam, the Netherlands, who serves as
a consultant to the Secretariat on the sUbject. At the invitation of the
Secretariat, the International Committee on Commercial Arbitration of the
International Arbitration Congress, a body composed of representatives of centres
of international commercial arbitration and of experts in this field, appointed a
Consultative Group composed as follows: (a) Dr. Carlos A. Dunshee de Abranches,
Director-General of the Inter-American Commercial Arbitration Commission;
(b) Professor Tokusuke Kitagawa, Tokyo Metropolitan University;
(c) Mr. Donald B. Straus, President of the Research Institute of the American
Arbitration Association; (d) Professor Heinz Strohbach, President of the Court of
Arbitration attached to the Chamber of Foreign Trade of the German Democratic
Republic. This consultative group submitted comments on two earlier versions of
the draft arbitration rules.
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81. The Commission was agreed that, in considering the preliminary draft
arbitration rules~ it would concentrate on the basic concepts underlying the
draft and on ~he major issues dealt with in the individual articles thereof.
The Commission was further agreed that, at the present session, it should not
reach final conclusions on matters of substance, &nd that the main purpose of its
deliberations was to have a general debate on the preliminary draft as a whole,

82, A sUlIiIIlary of the Commission i s deliberations 37/ is set forth in annex I below,
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Decision of the Commission

83, The Commission, at its 171st meeting on 17 April 1975, adopted unanimously the
following decision:

The United Nations Commission on International Trade Law,

Having considered the report of the Secretary-General setting forth a
preliminary draft set of arbitration rules for optional use in ad hoc
arbitration relating to international trade,

Requests the Secretary-General:

(a) To prepare a revised draft of these Rules, taking into account
the observations made on the preliminary draft in the course of its eighth
session;

(b) To submit the revised draft Arbitration Rules to the Commission at
its ninth session.

37/ The Commission considered the subject at its 159th and 160th meetings
held on 8 April 1975, its 161st and 162nd meetings, held on 9 April 1975, its 163rd
and 164th meetings, held on 10 April 1975, its 165th and 166th meetings, held on
11 April 1975, its 167th meeting, held on 14 April 1975, and its 171st meeting,
held on 17 April 1975.
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CHAPTER VI

MULTINATIONAL ENTERPRISES

84. The General Assembly, at its twenty-seventh session, adopted resolution
2928 (XXVII) on the report of the United Nations Commission on International
Trade Law on the work of its fifth session. In paragraph 5 of the resolution,
the General Assembly invited the Commission:

"To seek from Governments and interested international organizations
information relat.ing to legal problems presented by the different kinds of
IDultinational enterprises, and the implications thereof for the unification
and harmonization of international trade law, and to consider, in the light
of this information and the results of available studies, including those by
the International Labour Organisation, the United Nations Conference on
Trade and Development and the Economic and Social Council, what further
steps would be appropriate in this regard 11 •

85. In response to a deci[ion taken by the Commission at its sixth session, 38/
a questionnaire concerning legal problems presented by multinational enterprises
was sent to Governments and international organizations.

86. At its seventh session, the Commission had before it a note by the
Secretary-General (A/CN.9/90), which set forth the text of the q~estionnaire and
infor~ation in respect of the replies received at that time from Governments,
United Nations organs and agencies, and international and national organizations.

87. At its current session, the Commission had before it a report of the
Secretary-General (A/CN.9/104) setting forth (a) a description of the studies and
activities within the United Nations system in respect of IDultinational enterprises,
especially as those studies and activities concerned legal problems; (b) an
analysis of legal problems presented by multinational enterprises based on an
analysis of replies to the questionnaire received from Governments and interested
organizations and on an analysis of studies within the United Nations system; (c) a
description of existing national legislation affecting multinational enterprises
and (d) conclusions and suggestions for future work. The report also sets forth
in an annex a note on investment laws.

Consideration of the report by the Commission 39/

88. The Commission noted that, in December 1974, the Economic and Social Co~~cil

had created the Commission on Transnational Corporations, which was to be assisted

38/ Official Records of the General Assembly, Twenty-eighth Session,
Supplement No. 17 (A/9017), para. 116 (Yearbook of the United Nations Commission on
International Trade Law, Volume IV: 1973 (United Nations publication, Sales
No.: E.74.v.3) part one, chap. 11, sect. A, para. 116).
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39/
15 April

The Commission considered this subject at its 170th meeting, on
1975, and its 171st meeting on 17 April 1975.
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by an Information and Research Centre on Transnational Corporations. It was also
noted that the Commission on Transnational Corporations would submit to the
Economic and Social Council, in 1976, a detailed draft programme of work on the
full range of issues relating to transnational corporations. Th~ ~ommission

further noted that the Commission on Transnational Corporations, at its first
session, held in New York from 17 to 28 March 1975, had considered a draft
programme of work which included several items with significant legal as~ects.

89. There was general agreement that the legal issues in respect of multinational
enterprises were closely intertwined with those of ffi1 economic, social and
political nature and that, at the present time, no specific legal issues
susceptible of action by UNCITRAL had been identified. Some representatives
pointed out that matters clothed in a legal form always have an economic and
social character, and are oriented towards an e~d constituting legislative policy.
The Commission discussed the means it should t&ke to identify such issues.

90. Several representatives were of the view that UNCITRA~ should itself engage
in a programme of studies intended to identify legal issues on which it might
take action. Among the subjects suggested for study by the Commission were
(a) the legal provisions in company laws, investment laws and the like that are
designed to elicit information about the activities of multinational enterprises
and (b) the feasibility of developing an information system, including
standardized accounting procedures and statistical systems for specific data
reporting.

91. Other representatives, however, were of the opinion that UNCITRAL should
follow closely the work of the newly created Commission on Transnational
Corporations and the studies to be carried out by the Information and Research
Centre on Transnational Corporations, and that it should defer a decision on its
own programme of work in this field until the COJmnission on Transnational
Corporations had identified specific legal iSSU2S that would be susceptible of
action by mqCITRAL.

92. The Commission, after deliberation, was agreed that it should follow the
latter course of action and that, through its Chairman, it should inform the
Commission on Trarisnational Corporations of its decision and of its readiness to
consider favourably any request which the Commission on Transnational Corporations
might wish to ado.ress to it. At the same time, the Commission on Transnationa.l
Corporations should be informed of the views expressed by many representatives
that work could usefully be carried out by UNCITRAL on the development of model
rules which States could embody in their national legislation with a view to
exercising a greater degree of cont~ol over the activities of multinational
enterprises and on the development of an information system, including
standardized accounting procedures and statistical systems for specific data
reporting.

93. The Commission requested the Secretariat to keep it informed abOl~G the
programme of work of the Commission on Transnational Corporations.
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Decision of the Commission

94. The Commission, at its 170th meeting, on 15 April 1975, adopted unanimously
the following decision:

The United Nations COPlmission on International Trade Law

1. Takes note of the estahlishment by the Economic and Social Council
of the Commission on Transnational Corporations and of the Information
and Research Centre on Transnational Corporations;

2. Decides:

(a) To maintain on its agenda the item concerning multinational
enterprises;

Cb) To inform, through its Chairman, the Commission on Transnational
Corpor~xions that the United Nations Commission on International Trade Law
had not taken a definitive decision concerning its programme of work in the
field, but would continue to keep the subject under review, pending the
identification by the Commission on Transnational Corporations of specific
legal issues that would be susceptible to action by the United Nations
Commission on International Trade Law, and that it will favourably consider
any request which the Commission on Transnational Corporations may wish to
address to the United Nations Commission on International Trade Law.

3. Requests the Secretary-General to submit at future sessions reports
concerning the programme of work carried out by the Commission on
Transnational Corporations and the Information and Research Centre on
Transnational Corporations.

•
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CF.APTER VII

LIABILITY FOR DM~GE CAUSED BY PRODUCTS INTENDED
FOR OR INVOLVED IN INTERNATIONAL TRADE

95. The General Assembly~ at itstNenty-eighth session, adopted resolution3108 (XXVIII), of 12 December 1973, on the report of the United NationsCommission on International Trade Law on the work of its sixth session. Inparagraph 7 of the resolution, the General Assembly invited the Commission:

"To cOl....dder the advisability of preparing uniform rules on the civilliability of producers for damage caused by their products intended for orinvolved in international sale or distribution, taking into account thefeasibility and most appropriate time therefor in view of other itemson its programme of work."

96. At its seventh session the Commission had before it a note by the Secretary­General (A/CN.9/93) setting forth background information relating to thisparagraph o~ the resolution, and suggesting possible action by the Commission inresponse thereto. At that session, the Commission adopted the following decision:

"The United l'Jations Commission on International Trade Law,

Having regard to General Assembly resolution 3108 (XXVIII) of12 December 1973,

Requests the Secretary-General to prepare a report for consideration bythe Commission at its eighth session, setting forth:

(a) A survey of the work of other organizations in respect of civilliability for damage caused by products;

(b) A study of the main problems that may arise in this area and of thesolutions thr-.t have been adopted therefor in national legislationsOr are being contemplated by international organizations;

(c) Suggestions as to the Commission's future course of action." 40/

97. At the present session the Commission had before it a report of the Secretary­General on "Liability for damage caused by products intended for or involved ininternational trade" (A/CN.9/103), prepared in response to the request made to theSecretary-General by the Commission. The report contains a survey of the work ofother organizations in respect of civil liability for damage caused by products sa study of the main problems that may arise in this area and the solutions that arebeing contemplated therefor by international organizations and suggestions withrespect to the Commission's future course of action.

40/. Official Records of the General Assembly, Twenty-ninth Session,SuPP1€;ent No. 17 (A/9617)~ para. 81.
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Consideration of the reEort by the Commission Q,l/

98. The discussion of the report by the Commission revealed a large measure of
agreement on several matters. There was general agreement that~ for certain
reasons, the reasibility of formulating unified rules on liability deserved
serious consideration. Many of the products manufactured today had the potential
for causing serious injury to person or damage to property. Apart from giving
rise to legal problems, the consequences of such injury or damage had both a social
and an economic impact. One aspect of this was the feeling that the law should
give adequate protection to the consumer of products. Another aspect was the need
to consider the availability and cost to producer and consumer of liability
insurance. Many representatives also believed that divergencies in tee rules
relating to liability might lead to distortion of the terms of trade. It was
further noted that uniform rules would enable the producer to know in advance the
extent of his liability. It was observed that the proposed uniform rules should
not deal with damage to the product itself; this question should be dealt with in
the uniform law on the international sale of goods.

99. It was generally acknowledged that the preparation of uniform rules on
products liability posed serious problems. At a technical level, it would be
necessary to evolve a set of legal rules which would be acceptable within the
framework of different legal systems. It would also be necessary to formulate
a criterion which would identify the international trade transactions to which the
proposed uniform rules were to apply. Further~ in order to define the scope of
the rules, agreement would have to be reached on certain extra-legal considerations
which would determine the legal solutions adopted for the problems involved.

100. In view of the difficulties mentioned above, some representatives expressed
the view that the Commission should not undertake work in this field until the
proj~cts on which the Commission was presently engaged had been completed. They
pointed out that certain other international organizati.ons had commenced or
completed work in this field, and that it might be desirable to observe the results
of their work before the Commission itself undertook any project. They also noted
that in many States the national law in this field was at present somewhat
uncertain, and that it might there~ore be more expedient to postpone work until
the law was more settled. It was further suggested that an increase in the extent
of products liability in a time of economic inflation might lead to an increase in
the prices of goods.

101. Most representatives, however, were of the vie..: that further preparatory work
designed to enable the Commission to take a final decision on its future course of
action should be undertaken. It was observed that the work presently being carried
out by other organizations was at a regional level, and that an examination of the
subject in a wiaer context was therefore desirable. It was thought that the fact
~~at national law was at present relatively undeveloped might facilitate rather
than hinder efforts at unification. It was also pointed out that an increase in
the extent of liability for products need not necessarily lead to an increase in
the prices of goods.

102. There was general agreement that, for the time being, further work should be
carried forward through the Secretariat, and that it was premature to establish a
working group. It was also felt that, while the work sholud not be unduly delayed,
it should proceed at a pace which would permit a full investigation of the many

41/ The subject was considered by the Commissi0n at its 152nd and 153rd
meeting, held on 4 and 5 April 1975.
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problems involved, and would allow consultations with rep,ional bodies and interested
commercial organizations. The Commission was of the view that the Secretariat
should also consider the advisability of circulating, at an appropriate time ~ 6.

questionnaire desisned to elicit information on relevant legal rules and case Jaw,
and also on gove1"nmen+~,.l .:~; Jitudes to the issues involved.

Decision of the Commission

103. The Commission, at its 153rd meeting, on 5 April 1975, adopted unanimously the
following decision:

The United Nations Commission on International Trade Law,

Having regard to General Assembly resolution 3108 (XXVIII) of
12 December 1973,

Having considered the report of the Secretary-General entitled trLiability I
for damage caused by products intended for or involved in international
trade';, 42/

1. Decides to continue work in respect of this subject and, to this end,

2. Requests the Secretary-General to prepare a further report for
consideration by the Commission, if possible at its tenth session, that would
examine, inter alia, the following issues:

(a) The extent to which the absence of unified rules on products
liability affects international trade;

(b) The practicability and advantages of unification at a global level,
as opposed to unification at a regional level;

(c) The relationship between this subject and schemes of insurance which
have been or may b~ developed in relation thereto;

(d) The extent to which and the manner in \vhich liability may be limited,
and the possible effects of different techniques of limitation;

(e) The types of product in regard to which liability should be imposed;

(f) The classes of persons on whom liability may be imposed and the
classes of persons in whose favour liability may be imposed, with
particular reference to the protection of consumers;

(g) The kinds of damage f9r which compensation may be recoverable;

(h) The kinds of transaction falling within the scope of the proposed
uniformed rules;

(i) The relationship between any proposed uniform rules and standards of
safety in relation to products which are mandatorily imposed in many
States by national law.

42/ A/CN.9/l03.
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CHAPTER VIII

TRAINING AND ASSISTANCE IN THE FIELD OF
INTERNATIONAL TRADE LAW

104. The Commission had before it a note by the Secretary-General (A/CN.9/107),

which sets forth the action taken by the Secretariat to implement the Commission's

decision 43/ on training and assistance in the field of international trade law

taken at its sixth session.

Consideration of the subject by the Commission 44/

105. The Commission noted with satisfaction that~ in 1974, a commercial bank in

Austria had awarded two fellowships enabling the recipients to spend six months in

the bank's legal office as interns. Similarly, the Government of Belgium had

awarded two fellowships for academic and practical training at the University of

Louvain. The Government of Belgium had renewed its offer of fellowships for 1975.

International Trade Law Symposium

106. On the occasion of the Commission's eighth session, pursuant to the decision

taken at its sixth session, 43/ the Commission sponsored a symposium on the role

of universities and research centres with respect to international trade law.

The Commission noted with app~eciation that funds for fellowships to cover the

travel costs of participants from developing countries had been contributed by the

Governments of Austria, the Federal Republic of Germany, Norway and Sweden. The

symposium was held without cost to the United Nations.

107. Fellowships were awarded to participants from 14 countries. In addition~

13 professors from nine countries participated in the symposium.

108. The Commission considered whether future symposia should be held and, if so,

whether they should be held every two years. It \Vas pointed out that, if a

symposium were held every two years in connexion with the session of the Commission,

it would always be held at Geneva and that it might be advisable to hold the

symposium on occasion in New York. However, there was general agreement that

another symposium should be scheduled on the occasion of the Commission's tenth

session and that, at that time, the Commission would decide about a further

symposium.

43/ Official Records of the General Assembly, Twenty-eighth Session,

Supple;ent No. 17 (A/9017), para. 107 (Yearbook of the Un~ted Nations Commission

on International Trade Law, Volume IV: 1973 (United Nations pUblication,

Sales No.: E.74.V.3), part one, chap. II, sect. A, para. 107).

44/ The Com.mission considered this subject at its 169th meeting on

15 April 1975.
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109. The Commission was informed that the Secretariat had accepted contributions
only from Governments to cover the cost of the symposium because of the wording
of the Commission's decision at its sixth session. The decision stated that the
Secretary-General was requested klto seek voluntary contributions from Governments,
international organizations and foundations to cover the cost of travel and
SUbsistence of pal'ticipants from developing countries. 45/ The Comm~ssion was
generally agreed that the Secretariat could solicit funds from private sources
for the next symposium on the understanding that the receipt of such contributions
could place no restrictions on the organiza~ion of the symposium.

110. The~e was general agreement on the suggestion made by several representatives
that the: Secretariat should consult with UNITAR on the possibility that UNCITRAL
and UNITAR might each organize symposia on international trade law in alternate
years~ those organized by UNITAR to be held in developing countries.

Ill. Some representatives expressed the view that 3 as was the case in the
International Law Commission Seminar, participants in a symposium organized in
connexion with a session of the Commission should have a greater opportunity of
observing the deliberations of the Commission. One of these representatives also
expressed the wish that the participants should be encouraged to write reports or
research papers with the assistance of the Secretariat or representatives on the
subjects under consideration by the Commission.

112. Eight members of delegations to the eighth session of the Commission gave
lectures to the participants. Professor Mary Hiscock (Australia) and
Professor Mohsen Chafik (Egypt) spoke On the teaching of international trade law.
Lectures on the programme of work of the Commission were given by
Mr. Stein Rognlien (Norway) on the international sale of goods, Professor
Sergei Lebeuev (USSR) on the carriase of goods by sea, Professor Eric Schinr-erer
U.ustria) on coc:-:ercial letters of credit ami. contract .';L;.,::rantees. Professor
Anthony Gl.:est (L'"nited Xin::;dom) on negotiable instrurr:ent;, Profess~r iCazi.:_:J.~d 80no
(Japan) on limitation (prescription) in the international sale of goods and
Professor Jerzy Jaklllowski (Poland) on international commercial arbitration.

Decision of the Commission

113. The Commission at its 169th meeting, on 15 April 19753 adopted unanimously
the following decision:

t
nth

\U

-The United Nations Commission on International Trade Law

1. ExPresses its appreciation to those Governments which have made
available fellowships in their countries for the purpose of giving practical
training to nationals from developing countries, and to those Governments
which have made voluntary contributions to cover the costs of transportation
and subsistence for participants in the symposium on the role of
universities and research centres with respect to international trade law
organized in connexion with its eighth session;

45/ Official Records of the General Assembly. Twenty-eighth Session,
?uppl;ment Noo 17 (A/9017), para. 107 (Yearbook of the United Nations Commission
On International Trade Law. Volume IV: 1973 (United Nations publication, Sales
No.: E.74.v.3), part one, chap. 11, sect. A, para. 107).

-33-



2.s

e
ts,

Dns

V'es
L

so
or
e

w.

)

..------------~~~,~~''<~jMIif_F,:~_.!WIWft.otii''':I~~~~~~~". ~__ ,,_, " ", _.<·-·-T
Requests the Secretary-General: I

(a) To organize, in connexion with its tenth session~ an international

symposium on international trade law, and to seek voluntary contributions from

Governments, international organizations 9 foundations and private sources to

cover the cost of travel and subsistence of participants from developing

countries;

(b) To explore the possibility of having the United Nations Institute

for Training and Research or8aniz~ seminars in developing countries on

international trade law;

(c) To submit to the Commission, at its ninth session, a report setting

forth suggestions regarding possible themes for the second symposium on

international trade law.
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CHAPTER IX

FUTURE vJORK. 46/

A. r.lembershiE of the Working Group on the International Sale of Goods

114. The Commission, at its seventh session, appointed Czechoslovakia to replaceIran as a member of the Working Group on the International Sale of Goods. Withregard to the nomination of Czechoslovakia in the place of Iran, it was understoodthat this would in no way prejudice the representation of regional groups in thatWorking Group or any other 1olorking Group and that a member of the group of AsianStates could, in the future, reoccupy the seat vacated by Iran. It was alsounderstood that Czechoslovakia was nominated for the duration of the WorkingGroup's consideration of a uniform law on the international sale of goods and thatthe composition of the Working Group would be reconsidered when new tasks wereundertaken by it. 47/

115. It was stated on behalf of the group of Asian States that the group wished toreoccupy the seat vacated by Iran and that it suggested that the Philippines shouldbe appointed a member of the 1olorking Group on the International Sale of Goods asfrom the commencement of the seventh session of the Working Group, and that, atthe end of the session, the original regional composition of the Working Groupshould be restored. The Commission decided accordingly.

B. Date and place of sessions of the Commission and its Working GrouEs

116. The Commission decided that its ninth session and the sessions of its WorkingGroups should be scheduled as follows:

(a) The ninth session of the Commission would be held at New York from26 April to 21 May 1976, during Which a Committee of the Whole would be established.The Commission itself would meet from 26 April to 19 May 1976 and consider thedraft Convention on the Carriage of Goods by Sea, prepared by the Working Groupon International Legislation on Shipping, in the light of comments submitted byGovernments and interested international organizations, as well as other matterson the Commission's agenda with the exception of international commercialarbitration. The Committee of the Whole would meet during the first two weeks ofthe ninth session, from 26 April to 7 May 1976, to consider the revised set ofarbitration rules for optional use in ad hoc arbitration relating to internationalX'"trade;

46/ The Commission considered this subject at its 172nd meeting, on17 April 1975.

47/ Official Records of the General Assembly~ Twenty-ninth Session,Supple;ent No. 17 (A/9617), para. 84.
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(b~ The seventh session of the Working Group on the International Sale of
Goods would be held at Geneva from 5 to 16 January 1976;

(c) The fourth session of the Working Group on International Negotiable
Instruments would be held in New York from 2 to 13 February 1976.
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CHAPTER X

OTHER BUSINESS 48/

A. General Assembly resolution 3316 (XXIX)~ of 14 December 1974. on
the re~ort of the United Nations Commission on International
Trade Law on the work of its seventh session

117. The Commission took note of this resolution.

B. General Assembly resolution 3317 (XXIX) ot 14 December 1974,
on the report of the United Nations Conference on
Prescription (Limitation) in the International
Sale of Goods

118. The Commission also took note of this resolution.

C. Report of the Secretary-General on current activities of
other international ort:anizations

119. The Commission took note of this report (A/CN.9/106).

120. The observer of the International Institute for the Unification of Private
Law (UNIDROIT) referred to the terms of reference of the Commission laid down by
the General Assembly in resolution 2205 (XXI), establishing the Commission. Under
these terms of reference~ the Commission "shall further the progressive
harmonization and unification of the law of international trade by:
(a) Co-ordinating the work of organizations active in this field and encouraging
co-operation among them ••• 11 The observer of UNIDROIT suggested that, for
purposes of co-ordination, the legal texts prepared by other organizations should
be considered by the Commission for possible submission to a conference of
plenipotentiaries. In this connexion~ he referred to the work of the Commission
on uniform rules governing the international sale of goods and the formation and
validity of contracts of international sale of goods in respect of which UNIDROIT
had prepared draft texts. He proposed that the Commission should develop a
procedure which would permit it to select draft texts on matters of international
trade law that could appropriately be considered by the Commission.

121. At the request of several representatives~ the observer of UNIDROIT stated
that his organization would submit to the Commission at a future session a note
setting forth concrete suggestions with respect to collaboration.

48/ The Commission considered this subject at its 172nd meeting on
17 April 1975.
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D. Legal interest rate for bills of exchange,
promissory notes and cheques

122. The Commission considered a note by the Austrian delegation on the legal
interest rate for bills of exchange, promissory notes and cheques. The
representative of Austria informed the Commission that the present economic and
financial situation had led the Austrian authorities to reconsider the legal
interest rate to be imposed by the courts. This rate was, at present, 4 per cent
in civil cases, 5 per cent ip commercial cases alld 6 per cent for bills of exchange
and prcmissory notes and for cheques. This latter rate was based on articles 48
and 49 of the Uniform Law on Bills of Exchange and Promissory Notes and on
articles 45 and 46 of the Uniform Law on Cheques, which constitute, respectively,
annex 1 of the Convention providing a Uniform Law for Bills of Exchange and
Promissory Notes, done at Geneva, 7 June 1930, 49/ and annex 1 of the Convention
providing a Uniform Law for Cheques, done at Geneva, 19 March 1931. 2Q/ The change
envisaged in the legal interest rate should, if it were to be effective, be
accompanied by a modification of the rate of exchange provided for in national laws
promulgated at the time to meet the requirements of the two Conventions. The
Geneva Conventions contained, in their annexes 11, lists of reservations, some of
which might be declared at any time, whereas others could be formulated, at the
latest, at the time the instrument of ratification or accession was deposited. This
latter procedure was laid down for reservations to article 13 of the Uniform Law
on Bills of Exchange and Pro~ssory Notes and to article 23 of the Uniform Law on
Cheques. Accordingly, States which failed to enter these two reservations at the
time they deposited their instrument of ratification or accession were no longer
allowed to do so, and this was Austria's position in respect of article 13 of
annex 11 to the Convention on the Uniform Law on Bills of Exchange and Promissory
Notes. If, in these circumstances, a State considered it necessary to change
the interest rate, it would have to denounce the Convention in question; it could
accede to it once again at a later date by entering the reservation. Owing to
the inadequacy of legal interest rates at the present time, some courts tended to
grant additional amounts by way of damages for belated payment. Obviously a
solution of this kind in no way corresponded to the intention of the national or
international legislator when he fixed a certain interest rate.

123. The representative of Austria stated that he wished to know whether other
States that were Contracting Parties to the Geneva Conventions of 1930 and 1931 had
experienced difficulties similar to those encountered by this country. If so, the
possibility might be considered of amending the relevant articles of the two
Uniform Laws, or of concluding one or two protocols enabling States which had not
entered reservations at the time they deposited their instrument of ratification or
accession to do so at any subsequent date.

124. There was general agreement that the Commission itself should not undertake any
initiative in this respect and that the Governments concerned should either concert
with a view to reaching agreement on procedures that would lead to tne result
intended by these Governments, or inform the Secretary-General as depository of the
instruments of ratification or accession.

491 League of Nations, Treaty Series, vol. CXLIII, No. 3313, p. 259.

sol League of Nations, Treaty Series, vol. CXLIII, No. 3316, p. 357.
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ANNEX I

Preliminary draft set of Arbitration Rules for optional use in
ad hoc arbitration relating to international trade:

Summary of discussion by the United Nations Commission on
International Trade Law

A. Discussion of the preliminary draft Arbitration Rules ~
considered as a whole

1. During the discussion, the issues set forth below received special attention.

Scope of the Rules

2. Article 1, paragraph 1, of the Rules states that disputes between parties nay
be settled according to the Rules Iiwhere parties have concluded an agreement in
writing that a dispute existing between them, or disputes that may arise out of a
contract concluded by them, shall be referred to arbitration under the UNCITRAL
Rules ••. Ii. The commentary to paragraph 1 notes that, while the purpose of the
UNCITRAL Rules is to facilitate arbitration in international trade, the Rules do
not include a provision limiting their scope of application to international trade.

3. A suggestion was made that, since the priority subject adopted for
consideratior. by the Commission had been defined as international commercial
arbitration, the scope of the rules should be limited to cover only arbitration of
disputes arising out of international trade transactions. On the other hand, it
was observed that the imposition of such a limitation would give rise to the need
to define the term Iiinternational trade transaction fi, which would be a difficult
task. It was also observed that, since the rules were not of a mandatory character
and could be modified by the parties, the imposition of such a limitation would
have no legal effect and could not prevent parties from using them in arbitratioLs
of a purely domestic character if they so desired. It was also noted that the
fact that the Rules might be made applicable by the parties to arbitr~tions of a
purely domestic character did not create any difficulty, and that, on the contrary,
there might be an advantage to giving such scope to the Rules.

Municipal law •

It undertake any
either concert

Le result
lository of the

259·
357.

4. It was observed that certain issues ar1.S1.ng in an international commercial
arbitration would always be resolved by the provisions of the municipal law
applicable to those issues. Neither the parties nor the arbitrators c~uld act in
contravention of suc:u provisions except to the extent permitted by the law itself.
It would therefore follow that, where parties adopted the UNCITRAL Rules, any
provision of the Rules would be of no effect to the extent to which it conflic"ted.

a/ Herein referred to as UNCITRAL Rules.
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with the provls10ns of the applicable municipal law. In this context, it was
observed that the Rules did not draw the attention of parties and arbitrators to
this overriaing effect of the applicable municipal law, and that the absE:ace of a
statement of this fact might mislead businessmen into thinking that the provisions
of the Rules were definitive and not subject to review by judicial tribunals. It
was suggented that attention might be drawn to the overriding effect of the
applicable municipal law whenever it was appropriate in relation to any article in
the Rules. StateFents formulated to achieve this result might be incorporated
either in the article in question, or in the commentary thereto.

Autonomy of the parties

5. It was ol)served that the autonomy of the parties to :L'egulate the arbitration
to the extent permitted by the applicable municipal law was a basic principle of
arbitration. This principle was incorporated in article 1, paragraph:, of the
UNCITRAL Rules, which states that, where parties referred disputes to arbitration
under the Rules, such disputes are to be settled according to the Rules "subject
to any modifications "Ghat ma;; be agreed upon by the parties". It was suggested,
however, that in some respects the Rules ~id not sufficiently give effect to this
principle. Thus, certain ar;ticles vrere drafted in a form which might lead
businessmen to suppose that they were incapable of modificaticn. Further, the
manner in which a modification might be made under article 1, paragraph 1, was not
clearly specified in the Rules. Again, the provisions of several arti~les

specified that decisions in regard to the regulation of the arbitration proceedings
were to be taken by the arbitrators, ~nd not by the parties. Reference to those
provisions will be made in the account set forth below in section B of the present
annex of the dis~ussion by the Commission of the individual articles. It was
stated that the extent to which the Rules should give greater emphasis to the
principle of party autonomy should be considered when the Rules were being
redrafted.

"AdministeredH arbitration

6. The scope of the Rules in their present form includes two categories of
arbitration, which are referred to in article 2 of the Rules as "administeredil and
ilnon-administeredl1 arbitration. Article 2, IJaragraph l, and the commentary thereto
describe lIadministered arbitration!! as arbitration which takes place w"here the
parties have at any time selected an arbitral institution to administer the
arbitration under the UNCITRAL Rules. The term Hnon=administered arbitration!!
refers to arbitration which takes place where the parties have agreed to
arbitration under the UNCITRAL Rules without selecting an arbitral institution to
administer the arbitration.

7. Differing views were expressed as to the desirability of including
iladministered arbitration" within the scope of the Rules. On the one hand, it was
suggested that there were good reasons for excluding such arbitration from the
scope of the Rules. Most arbitral institutions possessed their own set of arbitral
rules, and might be unwilling to apply rlJl.es other than their own. Before
including Hadministered arbitration 11 withil1 the scope of the Rules, investigation
was necessary as to the extent to which arbitral institutions were willing to apply
the UNCITRAL Rules. It was observed that arbitral i~stitutions wished to maintain
an appreciable degree of control over arbitrations conducted under their auspices,
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and that th~ UNCITRAL Rules did not give arbitral institutions the requisite degree
of control. It was further noted that ad hoc arbitration as commonly understood
did not involve the participation of an-arbitral institution as an administering
authority, and that therefore in this regard the Rules might not accord with the
mandate given by the Commission at its sixth session. On the other hand~ it was
observed that i'administered arbitration;; as emrisaged in the Rules was an:
innovation in arbitral procedure which may prove to be acceptable. Under the Rules
the flillction of the arbitral institution in the case of I'administered arbitration ii

related to the appointment of arbitrators ~ including initial appointment,
challenges and substitution~ and to the fixing and collection of arbitrators' fees,
which were matters closely related to appointment. Therefore such iiadministered
arbitration ll could not be classified as Hinstitutional arbitration", as opposed to
ad hoc arbitration. Since the Rules were of an optional character, parties should
have the freedom to choose in advance a specific individual or institution to
exercise these appointing authority furlctions. Even where parties chose
"administered arbitration ll

, the individual or institution selected I.,as free to
agree to act, or decline to act, in accordance with the UNCI~RAL Rules. It was
felt that it migh~ be desirable to give parties the option uf choosing one or the
other form of arbttration.

8. After a full \discussion on the SUbject, the prevailing view among
representatives w~s to exclude, for the time being, Iladministered arbitration iI from
the scope of the Rples, but to permit the parties to designate in advance a person
or an institution tio carry out the functions of an ap=-'ointing authority as
specified in the R les •

Time-limits I

I
9. It was observ+d that the provisions of several articles contained time-limits
within which actio~ relating to the arbitration had to be taken by the parties, or
by the arbitratorsf Under the Rules such time-limits were capable of modification.
Thus ~ under articl$ 12, paragraph 1, the time-limits set forth in section II of the
Rules for the appotntment of arbitrators could at any time be extended by agreement
of the parties. Under article 20~ paragraph 2, the parties cuuld agree to extend
the time-limits la~d dolYn in section I1I of the Rules. In the absence of such
agreement~ the arb~trators were entitled to extend the time-limits if they
concluded that such extension was desirable. Furthers under article 1, paragra~h 1,
a provision of the Rules (including a provision as to a time-limit) was subject ~v

any modifications that may be agreed upon by the parties. The view was expressed
that the time-limits laid dolYn by the Rules were too short and did not give the
parties SUfficient time for deliberation or consultation :t?rior to taking action.
It was felt that longer time-limits would accord with the needs of current
arbitration practic,,::, and that it would be preferable to lengthen the time-limits
rather than compel parties to extend the time-limits specified at present under t~lG

provisions for extension noted above: In any event, extension under articles l~

paragraph l~ 12, paragraph 1 and 20, paragraph 2 depended on the agreement of the
parties to such extension, and it was possible for one party to withhold
unreasonably his consent to an extension.

Appointing authority

10. Article 6, paragraph 2 (a) ~ (b) and (c), and article 7? paragraph 7 ~ of the
Rules contain provisions specifying three authorities~ one of whom wouJ.d~ on the
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application of the claimant) appoint a sole arbitrator 0:" a presiding arbitrator in
the event of a failure by the parties to reach agreement either on the identity of
such an arbitrator or on the identity of an appointing authority to appoint such an
arbitrator. There was general agreement that it was nec~ssary that the Rules
should contain provisions specifying such an authority, and that it was desirable
that the RUles should specify only a single appointing authority. However, there
were differences of view as to which authority could be considered as the most
suitable.

(i) Article 6. paragraph 2 (a). "An appointing authority designated pursuant
to United Nations General Assembly resolution •••• ( ) by the
Government of the country where the respondent has his principal place of
business (siege reel) or habitual resiC'ence" •

11. The view was expressed that the designation of an appointing authority in this
way was not appropriate. It was observed that, in the first place, it was
questionable whether the resolution contemplated by this provision could be
obtained from the General Assembly. Further, even if such a resolution were
obtained, there would be no certainty that all Governments would designate an
appointing authority pursuant to the resolution. It was also stated that it was
undesirable that the appointing authority should be designated by the Government of
a country with which one of the parties was closely connected. While in certain
countries there existed arbitral or trade institutions with a high reputation for
impartial conduct which could be designated as appointing authorities, such
institutions may not exist in all countries.

(ii) Article b. paragraph 2 (b). "an arbitral institution in the country YThere
the respondent has his principal place of business or habitual residence,
or a chamber of commerce in that country with experience in appointing
_a~:,bitrators" •

12. The view was reiterated that it was undesirable that the appointing authority
should belong to a cOlmtry with which one of the parties was closely c0nnected. It
was also observed that, while chambers of commerce with experience in appointin[
arbitrators would be available in some countries, they may be lacking in others.

(iii) :f\rticle 6" paras;raph 2 (c). "the appointinR: authority desi/mated by the
§ecretary-General of the Permanent Court of Arbitration at The Hague".

13. There was some support for this provision. It was vbserved that, while the
pri,~ ~ ry function of the Court was arbitration involving issues of public
international law, arbitration rules han been framed for the settlement by the
Court of international disputes between two parties, of which only one was a State,
and that the Court had some experience of international commercial arbitration in
disputes of this character. However, the view was also expressed that the
Permanent Court of Arbitration lacked sufficient knowledge and experience in the
practice of commercial arbitration, that it did not have a universal character, and
that therefore it was not an appropriate body for the designation of an appointing
authority. The view was also expressed that the competent authority should be the
competent authority at the place of arbitration. Recourse to a central authority
can only be envisaged in cases where there had beET no designation of the place
of arbitration, or of a competent authority at the place of arbitration. In such
cases an ad hoc committee connected with the secretariat of UNCITRAL should be
established as the central authority.

14. There was considerable support for the view that the establishment of &~

appointing authority under the aegis of the United Nations was desirable and
deserved careful consideration.
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Need for the TIules

15. There was consi.derable agreement on the need for a set of rules such as "Che
u.WITRAL Rules to regulate ad hoc arbitration. It Ivas observed that existing
arbitral rules were not designed for application in all areas of the world. The
arbitration rules formulated by the regional commissions of the United Nations such
as ECE or ECAFE (now ESCAP) were primarily designed for regional application. The
UNCITRAL Rules could th~refore perform a valuable function in facilitating
international trade.

B. Discussion by the Commission on the
individual articles of the draft
UNCITRAL Arbitration Rules

Article 1

"1. Where parties have concluded an agreement in writing that a dispute
existing between them, or disputes that may arise out of a contract concluded
by them, shall be referred to arbitration under the UNCITRAL Rules, such
disputes shall be settled according to these Rules, subject to any
modifications that may be agreed upon by the parties.

"2. 'Parties' means physical or legal persons, including legal persons
of pUblic law.

"3. 'Agreement in writing' means an arbitration clause in a contract
or a separate agreement, including an exchange of letters, signed by the
parties, or contained in an exchange of telegrams or telexes. 11

Summary of discussion

Paragraph 1

16. Differing views were expressed as to whether this paragraph should be rt:wor~ed

so as to make the UNCITRAL Rules only applicable to the arbitration of disputes
arising out of international trade transactions. These views are set forth in
section A above lmder the heading "Scope of the Rules f[ (paras. 2 and 3),

17. The paragraph as now formulated permits parties to agree to refer to
arbitration disputes existing between them, or future disputes lithat may arise out
of a contract concluded by them •.. If. It was observed thE.t the specific reference
to "a contract concluded by themii unduly narrowed the scope of the Rules 9 '~d that
it might be desirable to grant a wider latitude to parties in respLct of the type
of transactions, in regard to which possible future disputes Aight be submitted to
arbitration. It was accordingly suggested that a phrase such as "defined legal
relationships existing between the narties Ii might be substituted for the phrase
iicontract concluded by them". It was pointed out 9 however ~ that such a modification
might introduce an element of uncertainty into the scope of application of the
rules.
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18. In its present ~~ording, paragraph 1 only applies where the parties have
concluded an agreement in writing for the submission of disputes to arbitration.
The question was discussed as to whether this requirement of writing should be
dispensed with. Although the view was expressed that the restriction introduced
by this reQuirement was undesirable, there ~~s considerable support for maintaining
it. It was noted that article 11 of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York on 10 June 1958, ~ only
included within its scope an "agreement in writing" by parties to submit disputes
to arbitration; certain national laws also only gave legal effect to arbitration
claU03es or agreements which were in writing. It was therefore observed that
maintaining this requirement increased the chances that the arbitral proceedings
would result in an enforceable award. In this connexion, some representatives
suggested that, if the requirement of writing were maintained, it would be
desirable to specify that the modifications referred to in the last phrase of the
paragraph should also be in writing.

19. It was noted that the model clause set forth in the report of the
Secretary-General (A/CN.9/97, para. 6) permitted parties to refer to arbitration
"Any dispute, controversy or claim, arising out of or relating to this contract
(or the breach thereof), ••• ". cl However, paragraph 1 of article I of the
Rules permitted parties to refer to arbitration " ••• a dispute existing between
them or disputes that may arise out of a contract concluded by them ••• ". cl
It was suggested that the model clause and paragraph 1 should be brought into
harmony in this respect. It was also observed that the phrase "Where parties have
concluded an agreement in writing that a dispute existing between them, or
disputes that may arise out of a contract concluded by them, shall be referred to
arbitration under the UNCITRAL Rules, ••• " might be regarded as implying that
persons who were not parties to such an agreement could not participate in an
arbitral proceeding. It was suggested that a provision should be included in the
Rules-defining the circumstances in which a person not a party to such an
agreement might participate in an arbitral proceeding, since in certain
circumstances the participation of such persons might be desirable.

Paragraph 2

20. There was considerable support for the view that this paragraph should be
deleted. It was argued that a definition of the type of persons who would qualify
as Ilparties 11 was a matter to be left to the applicable municipal law. It was
also observed that, if it were considered desirable that the term lIparties" be
defined, it might be considered equally desirable to define a number of other terms
which appeared in the Rules. On the other hand, it was suggested that the
definition should be retained, since it served a desirable purpose in clarifying
that a Government, State agency, or State organization could be a party to an
agreement for arbitration under the Rules.

Paragraph 3

21. There was some support for the view that this paragraph should be deleted,
since it attempted to resolve a question which should be left to be decided by the

~/ United Nations, Treaty Series, vol. 330, No. 4739.

~/ Underlining added.
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Article 1 considered a~; a whole

22. The view was expressed that the whole of article 1 should be deleted. The
draft Rules were not mandatory, and any provision therein could be modified by
agreement of parties. It was therefore inappropriate to include provisions
attempting either to delimit the scope of the Rules, or to formulate definitions
of terms appearing in the Rules.

Article 2

"1. The parties may at any time select an arbitral institution to
administer the arbitration or n~y choose non-administered arbitration.

"2. If the parties reach no agreement regardine: the choice of
administered or non-administered arbitration, they shall be deemed to have
selected non-administered arbitration.

"3. If the arbitral institution selected by the parties is for any
reason unable or unwilling to administer the arbitration, and if the parties
do not select another arbitral institution, the parties shall be deemed to
have selected non-administered arbitration."

Summary of discussion

23. The consideration of this article centred on the issue of whether the scope
of the Rules shrmld include "administered arbitration" as defined herein. The
discussion on ti.is issue is set forth in section A above under the heading
"Administered Arbitration" (see paras. 6 to 8). An observation was also made
that, even if "administered arbitration" were excluded from the scope of the
UNCITRAL Rules, provision should be made to regulate the effect of an arbitration
agree:nent in which parties had agreed that disputes were to be referred to
arbitration under the UNCITRAL Rules, and had also agreed to select an arbitral
institution to administer the arbitration. It was suggested that a provision as
set forth below might be appropriate:

"Where the parties have agreed to select an arbitral institution to
administer ~he arbitration, they shall be deemed to have selected the

'arbitration rules which such institution may have established for such
purpose, unless they have expressly specified otherwise."

Article :3

"L The party initiating reCGllrse to arbitration (hereinafter called
the 'claimant'), shall give to the other party (hereinafter called the
'respondent'), notice that an arbitration clause or agreement concluded
ny the parties is invoked.

I



hE' "2. Such notice (hereinafter called 'notice of arbitration') shall
contain the following:
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"(a) a copy of the contract out of 'which the dispute arises;

"(b) a copy of the arbitration clause or agrf:ement, if not contained in
the contract annexed pursuant to subparagraph (a) of this
paragraph."

Summary of discussion

"3. In the case of' administered arbitration, the '1otice of arbitration
shall also be sent to the arbitral institution. The following shall also
be attached to such notic=:

"(a) the names and addresses of the parties;

"(b) a reference to the arbitration clause or agreement that is invoked;

" (c) a reference to the contract out of which the dispute arises;

"(d) the general nature of the claim and an indication of the amQunt
involved, if any;

"(e) the relief or remedy sought;

"(f) a reference to any agreement between the parties as to having one
or three arbitrators, or, if the parties did not previously reach
such agreement, the claimant's proposal as to their number (i.e o

one or three).

Paragraph 1

24. It was noted that paragraph 1 of the commentary to this paragraph stated that
"The notice of arbitration under article 3 serves to inform the respondent (and
any administering arbitral institution) that arbitral proceedings have been started
and that a particular claim will be submitted for arbitration". There was
considerable support for the view that the text of the article itself should
clearly specify the point of time at which arbitration proceedings commenced. The
time of commencement would have particular relevance to the question of whether
provisions on prescription of rights or limitation of claims were operative in
relation to the dispute or disputes submitted to arbitration~ In this connexion,
it was suggested that, since both the draft Rules.and the Convention on the
Limitation Period in the International Sale of Goods (A/CONF.63/15) were texts
produced by the Commission, it might be desirable to incorporate the language used
in article 14 of the Convention in the text of this paragraph. However, the view
was also expressed that the Rules should not deal with the issue of the poipt of
time at which arbitration proceedings commenced in relation to the question of
prescription or limitation, since that issue would be regulated by the Convention
or by municipal law where the Convention or municipal law would regulate questions
of prescription or limitation.
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25. The view was expressed that the paragraph should lay dOvm a rule as to the
language in which the notice was to be given, since each party to an international
trade transaction might use a different language. It was suggested that, where
parties had not agreed beforehand on the language to be used, it should be the
language of the contract, or the languaee used in their correspondence with each
other. However, it was observed that a rule as to what language should be used
might be unnecessary, as the notice in question would be comparatively short and
in a simple form.

26. It was suggested that the paragraph should specify the method by which the
notice was to be transmitted by one party to the other.

Paragraph 2

27. The question was raised whether it was desirable to amalgamate the notice of
arbitration under this article with the statement of claim required by article 16.
The view was expressed that such an amalgamation would be undesirable for several
reasons. Article 16 contained several requirements with regard to the statement
of claim which could not be met at the stage at which the notice of arbitration
was required to be given under this article. Thus, at this early stage, there
may be inadequate time to obtain all the relevant documents required to be annexed
-"0 the statement of claim by article 16, paragraph 1; and it may be impracticjable
to give a full statement of the facts and a summary of the evidence as required
by article 16, paragraph 2 (b). FurtheJ:, it was suggested that it may be
premature to impose an obligation tc communicate the details required by article 16
at the early stage of the arbitral process to which article 3 applied, since
parties may still be discussing the terms of a possible settlement. It was also
observed that the notice of arbitration under this article and the statement of
claim under article 16 referred to two distinct stages in the arbitral process.
The notice of arbitration was given when one party first apprised the other party
of his intention to have recourse to arbitration, while the statement of claim
occurred as part of the process of clarifying the points at issue between the
parties. The notice and statement'should therefore be kept apart. It was further
suggested that the requirement that the notice of arbitration contain "the relief
or remedy sought" be deleted, and that such statement be only required to appear
in the statement of claim. On the other hand, it was o'bserved that, if the
claimant were given an option to amalgamate the notice of arbitration under this
article and the statement of claim, if he so desired, this might serve to
accelerate the arbitral proceedings, and also might rEduce expenses. It was noted
that these were important considerations in relation to arbitration.

28. It was also suggested that the words "inter alia" should be added after the
vrord "contain" in the opening words of this paragraph" since the applicable
municipal law might require that additional partiCUlars be ststed.

Paragraph 3

29. It was observed that, if "administered arbitrationll were excluded from the
scope of the Rules~ paragraph 3 would be unnecessary and could be deleted.
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Article 4

"1. Any party may be represented by a counsel or agent upon the
con~unication of the name and address of such person to the other party, and,
in the case of administered arbitration, also to the arbitral institution.
This communication is deemed to have been given where an arbitration is
initiated by a counsel or agent or where a counsel or a~ent submits a
statement of defence and counter-clain for the other party.

"2. All communications between the parties, or bet,.;reen the parties and
the arbitrators, or, in the case of administered arbitration, between the
arbitral institution and the parties or arbitrators, shall be effectiv8 when
received by the addressee.

"3. It is presumed that a communication sent by telegra..ln or telex has
been received one day after it was sent, and a communication by registered
air mail five days after it was sent. iI

Summary of discussion

Paragraph 1

30. It was observed that the second sentence of paragraph 1 appeared to assume
that the 'initiation of an arbitration, or the submission of a statement of defence
and counter-claim, by a counsel or agent was sufficient evidence that such counsel
or agent possessed the requisite authority to act for the party on whose behalf
he purported to act. It was suggested that such an assumption might be
unjustified and that therefore the present formulation of this sentence should be
reconsidered. It was also suggested that the word "considered" might be
substituted in the second sentence of this paragraph for the word "deemed" as
being more appropriate •

Paragraph 2

31. The view was expressed that this paragraph might be deleted, since the rule
contained in it was universally accepted and did not need to be expressly stated.
Most representatives, however, felt that its retention would be desirable as it
resolved with certainty an important issue. It was also suggested that the
paragraph might be brought into harmony \\Tith article 14, pararraph 2 of the
Convention on the Limitation Period in thE:' International Sale of Good.s by adopting
the rules contained in that article to determine when a corrmunication shall be
effective. It was further observed that the rule contained in this paragraph
should be reconsidered in relation to the various articles of the Rules laying
down time-limits and in partiCUlar in relation to article 9.

Paragraph 3

32. pivergent views were expressed on the question of .Thether this paragraph
should be retained or deleted.
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33. Many representatives expressed the view that the paragraph should be deleted.
In ::l~"9port of this view, it was stated that the paragraph created a presumption;
presumptions, how'ever, ivere matters of laiv ivhich were regulated by the rules
of the applicable law, and should not be regulated by a set of optional rules,
such as the ones now being considered. Further, the provision was of the nature
of a rule of evidence, and could therefore be in conflict with article 21,
paragraph 5, which stated that ccnformity to lee;al rules of evi,l,cC shall not
be necessary. If it were necessary to establish with certainty the time of
the receipt of a communication, this could be better done by evidence (such as
a postal receipt) octained from the postal authorities. The provision also
did not eliminate possible disputes as to the actual time of receipt, since,
as seen from the commentary to the paragraph, it was possible to rebut the
presumption created therein by contrary evidence. Further, it was noted that
the applicable municipal law would contain a rule on this issue, and that the
paragraph was therefore unnecessary .

34. The view was expressed, however, that the rule contained in the paragraph
was both necessary and useful. Since paragraph 2 of the article stated that a
communication was to be effective when received by the addressee, it was
necessary to have a rule as to when receipt took place. Further, since the
sending of communications by one party to another was an essential part of
arbitral proceedings, it was necessary to have simple rules by which arbitrators
could determine that a communication had been received. In the absence of such
a rule, difficulties may arise when a party chooses to if,nore the communications
of the other party, or claims not to have received them.

35. It was also suggested that, if the paragraph were retained it would be
necessary, in the interests of clarity, to insert in the text of the paragraph
the statement at present contained in the commentary that the presumptions
created by the paragraph might be rebu~ted by evidence to the contrary.

36. There was general agreement that the periods of time specified in the
paragraph might be too short in the liEht of the experience of the wo:r'king of
the postal services in certain regions. If the paragraph were to be retained,
these time periods would have to be reconsidered.

37. It was also suggested that it might be inappropriate to specify a single
time period in respect of all communications required to be sent under the
Rules; it might be necessary to specify different time periods as appropr·.d.te
to communications of different kinds.

38. It was also noted that the paragraph needed to be supplemented by rules
specifying how the time periods specified therein were to be calculated and
dealing, inter alia, with questions 'such as whether holidays and non-working days
were excluded or included in estimating the periods.

Article 5

nIf the parties have not previously agreed on the number of
arbitrators (i.e. one or three), and if within /8/ days from the date
of receipt by the respondent of the claimant's ~otice of arbitration
the parties have not agreed that there shall ce only one arbitrator,

0049-
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three arbitrators shall be appointed. 1 the case .of administered
arbitration, any such agreement by the parties regarding the number of
arbitrators shall be communicated promptly to the arbitral institution."

Summary of discussion
~.,

39. Different views were expressed in regard to the rule stated in the first
sentence of the article to the effect that, if within a specified period of days
from the date of receipt by the respondent of the claimant's notice of arbitration,
the parties had not agreed that there shall be only one arbitrator, three
arbitrators shall be appointed. One view was that in these circumst~Dces one
arbitrator should be appointed. This view was supported by the argument that
the arbitration proceedings would thereby be rendered less expensive than would
be the case with three arbitrators. As against this, it was s~ated that it was
the commonly accepted practice in international commercial arbitration to have
a tribunal with three arbitrators. Further, in a major arbitration involving
a substantial sum of money, the presence of three arbitrators was necessary to
ensure that the tribunal possessed a sufficient degree of competence and expertise.
It was also observed that, where the tribunal was composed of three arbitrators,
each of the two party-nominated arbitrators, who was usually of the same
nationality as the party nominating him, brought to the tribunal a special
knowledge of the commercial law and practice of the country to which the party
who nominated him belonged. This was of great benefit to the presiding
arbitrator.
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40. It was also suggested that, while the tribunal should be composed of three
arbitrators where a substantial sum of money was at stake in the arbitration, it
might De desirable for the article to provide for one arbitrator where the sum
involved was comparatively small. However, it was noted that there might be
cases where, although the sum involved was comparactively small, an important
principle was in issue, which made a tribunal composed of three arbitrators
desirable.

41. There was ~eneral agre2ment that the period of eight days, tentatively
proposed in the article, within which parties had to agree whether there should
be only one arbitrator, was too short and should be extended.

42. The suggestion was also made that, even if the rule were to be that the
tribunal was to consist of three arbitrators where the parties failed to agree
within the stipulated time on one arbitrator, provision should be made in the
article to enable the parties to agree at a later stage to a tribunal consisting
of only one arbitrator.

;e
1
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Administered

0I2A. 'The arbitral institution
shall invite the parties to agree C'.
the choice of the sole arbitJ ato~'.

"If within 15 days of the receipt
of such invitation by both parties,
the arbitral institution J.1as not
received a communication evidencing
agreement by the parties on the choice
of the sole arbitrator, the arbitral
institution shall serve as appointing
authority. 11

-51-

"1. If a sole arbitrator is to be appointed ~ such arbitrator shall h.
of a nationality other tkm the nationality of the p[trties.

Non-administered

1111' vrithin 15 days of the
receipt by the respondent of the
claimant's proposal, the parties
have not agreed on the choice of
the sole arbitrator and if the
parties have not previously agreed
on an appointing authority, the
claimant illay~ by tele~ram or telex,
propose the names of one or more
third parties, one of whom would
serve as appointinG authority.

2. The parties shall endeavour
to reach agreement on the choice of
the sole arbitrator. The claimant
shall~ by telegram or telex~ propose
to the respondent the names of one
or more persons, one of whom would
serve as the sole arbitrator.

tllf within 15 days of the
re~eipt of the ]~st-mentioned

proposal the parties do not agree
on the designation of an appointing
authority, the claimant maJr apply
to:

"(a) an appointing authority
designated pursuant to United
Nations General Assembly resolution

( •.• ) by the Government of
the country where the respondent
has his principal place of business
(siege reel) or habitual residence,
or,

d/ Article 6 contains prOVlSlons in parallel columns, one of which deals with
tlnon-'8:"dministered l1 arbitration, and the other vlith iladministeredtl arbitration. As
a consequence of the views expressed. by many rep:eesentatives that "administeredlt

arbitration should be excluded from the scope of the Rules, paragraphs 2A and 3A
in the column dealing with fiadministered i' arbitration were not considered.
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Non-administered

" (b) an arbitral institution in
the country 'Ilhere the respondent has
his princinal place of business or
habi tual residence" Or' a chamuer of
commerce in that country with
experience in ap~ointing arbitrators"
or,

"(c) the ap!,!ointing authority
designated by the Secretary-General
of the Permanent Court of
Arbitration at the Hague.

;2 bis. If the appointing
authority selected pursuant to
para. 2 above agrees to flillction as
such, the claimant shall send a
copy of his notice of arbitration
(article 3) to ~he appointing
authority" together with a copy of
the contract out of which the
dispute arises and a copy of the
arbitration agreement if it is not
ccntained in that contract.

;:3. The appointing authority
shall appoint the sole arbitrator
accordin~ to the followinG list­
procedure:

the appointin~ authority shall
communicate to both parties an
identical list containing at
least three names;

within 15 days after the receipt
of this list" each party may
indicate to the appointing
authority his order of preference
or objections regarding the names
on the list:,

after the expiration of the above
period" the appointing authority
shall appoint the sole arbitrator
from among the names on the list
transmitted to the parties"
taking into accolmt" as far as
possible" any preferences and
objections that may have been
stated by the parties. 11

-52-

Admjnisterec1

"3A. The arbitral institution
shall appoint the sole arbitrator
according to the fol101ving list­
procedure:

the arbitral institution shall
communicate to both parties an
identical list containing at least
three names;

within 15 days after the receipt
of this list" each party may
indicate to the arbitral
iLstitution his order of preference
or objections regarding the names
on the list;

after the expiration of the above
period" the arbitral institution
shall appoint the sole arbitrator
from amonE the nrones on the list
transmitted to the parties taking
into account, as far as possible"
any preferences and objections that
may have been stated by the
parties. I!
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Summary of discussions

Paragraph 1

43. The Commission considered the requirement under this paragraph that, il~ cases
where "a sole arbitrator is to be appointed, such arbitrator shall be of a
nationality other than the nationality of the parties".

44. The view was expressed that the rule in its present wording appeared to be of
a mandatory nature. Thus, even if both parties desired to have as the sole
arbitra.tor a person having the nationality of one of the parties, this "lwuld not
be permissj,le. It was stated that such a result was unsatisfactory, since it
militated ~gainst the principle of the autonomy of the parties to appoint an
arbitrator of their choice. It might also have the result that the most competent
person to serve as arbitrator might be excluded from appointment. It was therefore
suggested that this restriction regarding nationality should be eliminated. An
alternative suggestion was tha~ it should be eliminated where the cppoint~ent was
by agreement of parties, but should be retained where the appointment was by an
appointing authority.

45. It was observeci, however, that the interpretation set forth in pa.ragraph 44
above was of doubtful validity. For if both parties agreed to the appointment of
an arbitrator of the nationality of one of the parties, it followed that the
parties had exercised the power given to then unde~ article 1, paragraph 1, to
modify the rule contained in article 6, paragraph 1. The appointment would
therefore be valid.· ,

46. It was noted, however, that the interrelation between this paragraph and
article 1, paragraph 1, as set forth in paragraph l~5 above was not self-evident
and might need to be clearly expressed. It was not clear, for instance, whether
a modification by implication, such as by the mere selection of an arbitrator of
the same nationality as that of one of the parties, would suffice to make
article 1, paragraph 1, applicable. Clarification on this issue was therefore
desirable. Such clarification might either take the form of a suitable
modification to the text of the paragraph, or of an appropriate statement to be
inserted in the commentary.

47. It was stated by some representatives that the object of the requirement that
the sole arbitrator be of a nationality other than that of the parties appeared to
be to secure his independence and impartiality in the performance of his duties.
If this was the object of the provision, it was suggested that it might be
achie\'ed more directly by specifying in this article that these criteria. should be
applied when ma.king an appointment, rather than by the indirect method of
specifying the requirement of a different nationality.

48. It was further observed that a provision which required for its application
a determination as to the nationality of the parties might cause serious
difficulties where one or both of the parties was a firm, corporation, or
enterprise. Such a determination would have to be made in accordance with the
rules of the applicable system of the conflict of laws, and such systems did not
have identical rules on this matter. It was therefore suggested that this was an
additional reason for seeking to eliminate the.criterion of nationality from the
rule contained in the paragraph.

--53-
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Paragraph 2

49. It 1.as stated that the first two subparagraphs of this paragraph in somecases required that t1VO consecutive steps be taken by the parties in order tosecure the appointment of a sole arbitrator. Under the first subparagraph, theparties were to endeavour to reach agreement on the choice of a sole arbitrator.If this endeavour failed, under the second subparagraph, the parties were toendeavour to reach agreement on the choice of an appointing authority, who wouldthen, under paragraph 3, appoint the sole arbitrator. The view was expressed thatthe requirement under the second subparagraph that the parties should endeavour toreach agreement on the choice of an appointing authority was unnecessary; for ifthe parties could not agree on the choice of a sole arbitr~tQr, it was veryunlikely tbat they would be able to agree on the choice of an appointingauthority. It was therefore sugsested that the provision for the choice of anappointing authority be deleted.

50. The view was also expressed that, in relation to the two consecutive stepsin regard to choice which the parties might have to take under this paragraph,the mandatory allocation of 15 days for making each choice should be modified. Itwas suggested that a. composite period of 30 days should be granted within whichthe parties would be free to make their choice. The observation was also madethat, even if the allocation of separate time periods were maintained, the periodof 15 days was too short and should be extended.

51. Points (a), (b) and (c) of the third subparagraph specify three appointingauthorities where the parties fail to reach agreement under the previous provisionson the choice of a sole arbitrator or the choice of an appointing authority. Theviews expressed on this issue are set forth in section A above under the headingl1A.ppointing authority" (paras. 10-14).

Para,;sraph 2 bis

52. There was general agreement in respect of the provisions of this paragraph.

Paragraph 3

53. The view was expressed that, where the appointment of a sole arbitrator wasto be made by an appointing authority, the list-procedure prescribed in thisparagraph was undesirable. The appointing authority should be left free to makea direct appointment, and thereby avoid the delay necessarily arising from thelist-procedure; such an appointment would also be in conformity with the will ofthe parties, who had left the choice of the sole arbitrator to the appointingauthority.

54. As against this, it ·was noted that the list-procedure should be maintainedsince it served a useful purpose. Experience in the use of the list-procedure hadshown that it often demonstrated that there was a great measure of agreementbetween the parties as to the most suitable persons appearing on the list, one ofwhom was to serve as the sole arbitrator. Thus the list-procedure enabled th~,appointing authority to appoint the sole arbitrator as closely as possible inaccordance with the wishes of the parti~s.

•

-54-
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"Appointment of three arbitrators

Article 7 e/

"1. If three arbitrators are to be appointed, each party shall appoint
one arbitrator. The two arbitrators thus appointed sh~ll choose the third
arbitrator who will act as the president of the arbitral triOunal.

"2. The presidine arbitrator shall be of a nationality other than the
nationality of the parties.

It

cl

ms

i

•

Non-administered

"3. If I-J"ithin 15 days after
receipt of the claimant's notice
appointing an arbitrator, the
respondent has not, by telegram or
telex, notified the claimant of the
arbitrator he appoints, and if the
parties have not previously agreed
on an appointing authority, the
claimant may propose, by telegram or
telex, the names of one or more third
persons, one of whom would serve as
appointing authority.

"If within 15 days after
receipt of such proposal the parties
agree on the designation of an
appointing authority, that
appointing authority will appoint
the second arbitrator. The
appointing authority may determine
the method for appointing the
second arbitrator.

114. If within the above 15 days
the parties do not agree on the
designation of the appointing
authority, the claimant, in
accordance with the provisions of
article 6, para. 2 above, may apply
to any of the appointing authorities
mentioned in that article for the
designation of the second arbitrator.

Administered

fi3. The arbitral institution
shall invite each party to appoint an
aroitrator &nd to notifY, by telegram
or telex, oath the oth~r party and
the ~rbitral institution of such
appointment within 15 days after
receipt of the invit~tion.

1I4A. If within the above 15 days
the respondent has not notified the
arbitral institution of the name of
the arbitrator he appoints, the
institution shall appoint the second
arbitrator.

"The arbitral institution may
determine the method for designating
the second arbitrator and its
appointment of the second arbitrator
is binding upon the parties.

e/ Article 6 contains prOV1Slons in parallel columns, one of which deals with
IInon-administered" arbitration, and the other with fiadministered" arbitration. As
a consequence of the views expressed by most representatives that "administered"
arbitration should be excluded from the scope of the Rules, paragraphs 3A, 4A and 6A
in the column dealing with ·'administered l

• arbitration were not considered. I
-55-
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Non-administered

"4. rr:le [Cppoint in~ rtuthority
may determine the mettod for
desiGnating the second arbitrator
and its appointment of the second
arbitrato~ is binding upon the
parties.

Administered

"5. If "lithin 15 days after the appointment of the second arbitrator., thetwo arbitrators appointed in accordance with the foregoing procedures havenot agreed on the choice of the presiding arbitrator, the parties shallendeavour to agree on the designation of the presiding arbitrator.
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·'6. TIle claimant sllall; b~r
telesrQm or telex, comnunicate to the
respondent the names of one or :nore
persons, one of whom would serve
as the presiding arbitrator.

Hlf, within 15 days after such
communication, the parties have not
agreed on the choice of the
presiding arbitrator and if the
parties have not previously agreed
on an app0inting authority, each of
the parties may, by telex or
telegram, propose the names of one
or more third persons, one of whom
would serve as the appointing
authority.

117. If, within 15 days after
receipt of such proposal, the
parties agree on the designation of
an appointing authority, that
appointing authority will appoint
the presiding arbitrator.

"If, within the above 15 days
the parties do not reach agreement
on the designation of an appointing
authority, the claimant, in
accordance with ~he provisions of
arti cle 6, para. 2 above, may apply
to any of the appointing aut~:orities
mentioned in that article for the
designation uf the presiding
arbitrator. TI1e appointing
authority mentioned in this
paragraph shall appoint the
presiding arbitrator in accordance
with the list-procedure in article 6,
para. 3."

-56-

"6p.. The claip'ant shall, by
tele~ram or telex, cOTIi!'lunicate to the
respondent the names of one or more
persons, one of whom would serve as
the presiding arbitrator.

IIIf within 15 days after such
communication, the parties have not
agreed on the choice of the presiding
arbitrator, the arbitral institution,
on request by either party, shall
appoint the presiding arbitrator.

"7A. The arbit:r'al institution
shall appoint the presidin~
arbitrator in accordance with the
list-procedure in article 6, para. 3.
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Summary of discussion

Paragraph 1

55. There was general agreement that the provisions of this paragraph wereacceptable.

Paragre.ph 2

56. The Commission considered the rule contained in this paragraph whichspecified that the presiding arbitrator shall be of a nationality other than thenationality of the parties. It was agreed that the relevant considerations onthis issue corresponded to those arising out of the require~ent in article 6,paragraph 1, that a sole arbitrator should be of a nationality other than thenationality of the parties. An account of the consideration of article 6,paragraph 1, is set forth in paragraphs 43 to 48 above.

57. It was suggested that the rule may be modified to permit the appointment ofa presiding arbitrator of the nationality of one of the parties in cases where theparties agreed in writing to such an appointment.

Paragraph 3

58. The rules contained in this paragraph generally correspond to the rulescontained in the first two subparagraphs of article 6, paragraph 2. It was agreedthat the issues raised by this paragraph likewise corresponded to those raised bythe aforementioned sUbparagraphs of article 6, paragraph 2. An account of theconsideration of article 6, paragraph 2, is set forth in paragraphs 49 to 51 above.

Paragraph 4

59. This parag:r'aph, made operative, in the circumstances mentioned therein, theprovisions of article 6, paragraph 2 (a), (b) and (c). An account of theconsideration of those provisions is set forth in section A above, under theheading i1Appointing authorityii (paras. la to 14). There was general agreementthat the concluding sUbparagraph of this paragraph was acceptable.

Paragraph 5

60. It was observed that under this paragraph, the parties are permitted toendeavour to agree on the designation of the presiding arbitrator only after thetwo arbitrators appointed in accordance with the procedures laid down in thearticle had failed to reach agreement on such a designation. It was stated that itwould be preferable if the paragraph were to provide that in the first instance theparties should endeavour to reach agreement on the designation of a presidingarbitrator; only if the parties could not so agree shall the designation be madeby the two arbitrators appointed pursuant to this article.

-57-
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Paragraph 6

61. It was noted that the provlslons of subparagraph 1 of this para~raph

corresponded to those of the second sentence of subparagraph one of article 6,
paragraph 2, and that the provisioGs contained in subparagraph 2 of this
para;raph corresponded to the provisions of subparagraph 2 of article 6,
paragraph 2. It was agreed that the issues raised by this paragraph accordingly
corresponded to those raised by the latter provision. An account of the
consideration of article 6, paragraph 2 is set forth at paragraphs 34-36 ~1'ove.

Paragraph 7

62. There was no objection to the acceptance of the provisions of subparagraph 1
of this paragraph.

63. It was noted that the first sentence of sUDparagraph 2 of this paragraph
made operative, in the circumstances mentioned therein, the provisions of
article 6, paragraph 2 (a), (b) and (c). An account of the consideration of those
provisions is set forth in section A above, under the heading "Appointing
authority ll (paras. 10 to 14).

64. It was noted that the first sentence of subparagraph 2 of this paragraph
made the provisions of article 6, paragraph 3 applicable to the cases coming
within the ambit of this paragraph. An account of the consideration of
article 6, paragraph 3, is set forth in paragraphs 38 and 39 above.

Article 8

"1. Either party may challenge an arbitrator J including an artitrator
nominated directly by a party, if circumstances exist that give rise to
justifiable doubts as to his impartiality or independence.

172. The circumstances mentioned in para. 1 include any financial or
personal interest in the outcome of the arbitration or any family or
commercial tie '\orith either party or with a party's counsel or agent.

113. A prospective arbitrator shall disclose to those '\oTho approach him in
connexion with his possible appointment any circumstances likely to give rise
to justifiable doubts as to his impartiality or independence. An arbitrator,
once appointed, shall disclose any such circumstances to the parties and the
arbitral institution unless they have already been informed by him of these
circumstances. if

Summary of discussion

Paragraph 1

65. At the coramencement of the consideration of this paragraph, a statement was
made on behalf of the Secretariat that the text which appeared in document
A/CN.9/97 contained certain typographical errors. The text should correctly read as
follows:
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67. The prevailing view, however, was th~t a party should be permitted to
challenGe even the arbitrator nominated by hin. For circQ'nsta.'"1ces unknmm at "the
time of the nonination may eJ:1erge thereafter revealing that the arbitrrttor had a
bias agairlst the party nominatinG hin" , or in favou? of the other party. There
were valid Grounds, therefore, for retaining the text as reproduced in doc~ent

A/CN.9/97.

68. It was noted that a challenge could be made under this paragraph if
circumstances existed that gave rise to justifiable doubts as to the impartiality
or independence of any arbitrator, including a party-appointed arbitrator. This
implied that it was incumbent on a party-appointed arbitrator to be imparti~l a.nd
independpnt even in regard to the party who nominated hin. Divergent views were
expressed on the question as to whether an arbitrator should be required to be
impartial and inlependent in regard to the party who appointed him. On the one
hands it was stated that the imposition of such a duty was desirable. The
institution of arbitration would gain greater respect if arbitrators acted vlith
such independence and impartiality. It was further observed that the provision was
in accord with the arbitration law of many countries, would be vadely acceptable,
and would not conflict with the applicable law governing the arbitration. It was
also pointed out that, under article 1, paragraph 1, parties were free to waive
this req"L..irewent by agreement if they chose to do so.

69. As against this, it was noted that it was impractical and unrealistic to
impose such an obligation on a party-appointed arbitrator. One reason for this "tJ"?.S
that such an arbitrator would often depend for his fees on the party who appointed
him. It was therefore suggested that the possibility of a challenge on this
ground should be restricted to challenge of a presiding arbitrator. ~Dother

suggestion was that the grounds for challenge of party-appointed arbitrators should
be restricted to the grounds specifically mentioned in paragraph 2 of this article.

Paragraph 2

70. It was noted that this paragraph listed certain specific grounds for
challenge which were among the circumstances givin~ rise to justifiable doubts as
to the impartiality or independence of an 8.l~bitrator "t-lithin the meaning of
paragraph 1. It was stated that it was unnecessary to make specific mention of
these grounds, since they were already included within the general description set
forth in paragraph 1. On the other hand, it was argued that specific mention of
these grounds served to focus the attention of parties and arbitrators on thes and
that the provision therefore served a useful purpose.

71. Divergent views were expressed as to the advisability of retaining a
lIcommercial tie with either party or with a partyi s counsel or agent H as a ground
for challenge of an arbitrator. It was observed that business'. =n frequently acted
as arbitrators, and that they would often have such a cormnercL'.l tie with one of
the parties. If this ground were maintained, many otherwise weil-qualified
arbitrators would be excluded from appointment. It was therefor~ suggested that
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a commercial tie should be a ground for challenge only where it was likely to result
in a lack of independence or impartiality on the part of the arbitrator. However, a
contrary view was expressed to the effect that this ground of challenge should be
retained as it encouraged the appointment of arbitra.tors possessing impartiality and
independence. In regard to the advisability of retaining a "family tie lt as a ground
for challenge, it was observed that the closeness of the family tie which would
consti tute such a ground should be defined. It was also suggested that commercial
or family ties of the kind specified in this paragraph should constitute grounds for
challenge only in those cases where such ties gave rise to justifiable doubts as to
an arbitrator's impartiality or independence. In this connexion, a suggestion was
made that the possible grounds for challenge might be divided into two categories:
"absolute" grounds for challenge and "relative" grounds for challenge. 'l'he former
catee;ory "Tould only include as grounds for challenge a direct financial or personal
interest in the outcome of the dispute on the part of an arbitrator, and certain
specified close ties, such as close family ties, between an arbitrator and a party.
Proof of these grounds would result automatically in the success of the challenge.
The latter category would include other grounds for challenge, such as remote family
ties. For a challenge based on these grounds to succeed, it would be necessary to
prove not only that they existed, but that they gave rise to justifiable doubts as
to the impartiality or independence of an arbitrator.

72. There was wide agreement that any financial or personal interest in the
outcome of the arbitration should be a ground for challenge.

73. The question was raised whether it would be desirable to insert in this
paragraph an eXhaustive list of the grounds for challenge. On the one hand, it was
stated that it would be undesirable to have an exhaustive list, as cases falling
outside the list might occur which could nevertheless be regarded as justifiable
grounds for challenge. On the other hand, it was stated that, if a list were to be
included at all, it would serve no useful purpose unless it were exhaustive. It was
also observed that, if the paragraph were not intended to contain an exhaustive list
of the grounds for challenge~ this situation should be clarified.

74. The observation was also made that the specific grounds for challenge mentioned
,-rere worded in general terms, and might give rise to difficulties of interpretation.

Paragraph 3

75. It uas noted that this paragraph imposed a duty of disclosure at two stages.
At the first stage, a prospective arbitrator was bound to disclose to those who
8~proached hilli in connexion with his possible appointment any circumstances likely
to give rise to justifiable doubts as to his impartiality or independence. Once
appointed, an arbitrator was also bound to disclose such circumstances to the
parties and the arbitral tribunal unless they had already been previously informed
by him of such circumstances. It was observed that it was only necessary to impose
an obligatioI'. of disclosure on an arbitrator who vas appointed, and that an
obligation of disclosure prior to appointment mi~ht be considered unnecessary.

76. It was also sUf,gested that the duty of disclosure at the second stage might be
intended to apply to cases where, after the appointment of an arbitrator,
circumstances arose giving rise to justifiable doubts as to his impartiality or
independence. Such circumstances could not have been disclosed at the stage when
he vas first approached with regard to his possible appointment.

The article considered as a whole

77. It vas noted that the question of challenge of arbitrators would ultimately be
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included at all, it would serve no useful purpose unless it were exhaustive. It was
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,-rere worded in general terms, and might give rise to difficulties of interpretation.
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75. It uas noted that this paragraph imposed a duty of disclosure at two stages.
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appointed, an arbitrator was also bound to disclose such circumstances to the
parties and the arbitral tribunal unless they had already been previously informed
by him of such circumstances. It was observed that it was only necessary to impose
an obligatioI'. of disclosure on an arbitrator who vas appointed, and that an
obligation of disclosure prior to appointment mi~ht be considered unnecessary.

76. It was also sUf,gested that the duty of disclosure at the second stage might be
intended to apply to cases where, after the appointment of an arbitrator,
circumstances arose giving rise to justifiable doubts as to his impartiality or
independence. Such circumstances could not have been disclosed at the stage when
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regulated by the provisions of the applicable municipal law. It might therefore be
desirable to insert a provision in the text of the article, or a statement in the
commentary. drawing '~he attention of the parties to this fact.

Article 9

"1. The challenge of an arbitrator shall be made within 15 days after his
appointment has been communicated to the challenging party or, if the
circumstances mentioned in article 8 became known to such party at a later
time, within 15 dayf5 after such time.

"2. The challenge shall be made by w-ritten notice to both the other party
ann the arbitrator and shall state the reasons for the challeng

"3. 1-?hen an arbitrator has been challenged by one party, the other party
may agree to the challenge. The arbitrator may also, after the challenge, withdraw
from his office. In both cases a substitute arbitrator shall be appointed
pursuant to the procedure that was applicable to the initial appointment."

Summary of discussions

Paragraph 1

78. It was noted that it was undesirable to set time-limits within which a
challenge to an arbitrator should be made. The time within which a challenge should
be made would be determined by the applicable municipal law and, under the
arbitration laws of many countries~ a challenge was permissible at any stage of the
hearing. For this reason, it was suggested that paragraph 1 might be deleted.

79. On the other hand, it was suggested that a challenge could be made before
arbitral proceedings commenced and therefore before the applicable law began to
govern such proceedings. The objection noted above would therefore not be relevant
to the setting of time-limits for challenges which may be made prior to the
commencement of the arbitral proceedings. Furthermore, it was observed that it was
reasonable to permit parties to enter into contractual agreements concerning the
time-limits for challenging arbitrators.

Paragraph 2

80. It was suggested that it was undesirable to specify that the challenge had to
be made in writing. It should be open to the pal'ties to make a challenge in any
form. On the other hand, it was stated that it was desirable to maintain the
requirement of writing, which introduced an element of formality to the making of
the challenge, since a challenge was a matter of importance having serious
consequences both for the arbitrator challenged and for the party nominating him.

Paragraph 3

81. There was general agreement that the provisions of this paragraph were
acceptal:;le.

The article considered as a whole

82. It was observed that, as was the c~se with article 8, the questions regulated
by this article would ultimately be regulated. by the applicable municipal law.
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It might therefore be d~sirable to insert a provision in the text of the article
itself, or a statement in the commentary, drawing the attention of the parties to
this fact.

Article 10 f/

"1. If the other party does not agree to the challene;e and the challenged
arbitrator does not withdraw, the arbitral institution or appointing authority
that made the initial appointment shall decide whether the challenge is
justified.

I

Summary of discussions

"2. If the initial appointment was not made by an arbitral institution or
appointing authority, the decision vn the challenge will be made:

"3. The decision of the arbitral institution or appointing authority
concerning the challenge is final. If the a.ecision sustains the challenge,
a substitute arbitrator shall be appointed pursuant to the procedure that
was applicable to the initial appointment."

Administered

by the arbitral institution
that administers the arbitration.

Non-administered

by an appointing authority to be agreed
upon by the parties, if they have not
previously agreed on such an authority.
If the parties do not promptly agree on
an appointing authority, the
challenging party in accordance with
the provisions of article 6, paragraph 2,
may request anyone of the appointing
authorities mentioned in that article,
to decide on the challenge.

I •.,'r~
t,

Il·,.f
I

Paragraph 1

83. It was observed that, under this paragraph, a decision as to whether a
challenge of an arbitrator was justified was to be made by the very institution or
appointing authority tnat had appointed the arGitrator. It was suggested that
this was undesirable, since the institution or appointing authority might be
reluctant to uphold a challenge to its own appointee. It would therefore be
preferable if the decision were taken by an independent authority.

f/ Article 10 contains parallel columns in relation to paragraph 2, one of
Which-deals with "non-administered" arbitration, and the other with "administered"
arbitration. As a consequence of the views expressed by most representatives
that "administered" arbitration should be excluded from the scope of the Rules,
paragraph 2, in so far as it dealt with "administered" arbitration, was not
considered. ".
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84. However, it was stated in reply that experience had shown that arbitral
institutions and appointing authorities acted with complete impartiality when one
of their appointees was challenged. Such institutions and appointing authorities
were deeply concerned with preserving their reputation for integrity and, in
fact, upheld a cballenge whenever it was justified.

85. On the assumption that it was desirable that an independent authority should
decide on the challenge, the question was considered as to the possible identity
of such an authority. One possibility was that the other two members of the
arbitral tribunal should decide the question. But it was noted that this might
not lead to any decision, as these members might not agree. It was therefore
suggested that the rules should provide that the court of first instance
established at the place where the arbitration was being held should decide on a
challenge. It was observed that, under many legal systems, this court would
possess the necessary Jurisdiction and competence. It was further suggested that
provision shouJ.d be made that the president of the chamber of commerce at the
place of arbitration should make the decision where this court did not possess
the necessary jurisdiction and competence.

Paragraph 2

86. There was general agreement that the provisions of this paragraph were
acceptable.

Paragraph 3

87. It was observed that the decision of the a~bitral institution or appointing
authority concerning the challenge could be subject to review by a judicial
tribunal, which would decide the question in accordance with the applicable
municipal law. It was possible that the statement, in the first sentence of this
paragraph, that the decision of the arbitral institution or appointing authority
was final might mislead the parties by making them believe that judicial review
was excluded. It was suggested, therefore, that the attention of the parties
might be drawn in some form to the possibility of judicial review.

88. It was stated, however, that it was cll~ar from the context in which the word
"final" appeared in this paragraph that the word only referred to finality of
decision within the framework of the arbitral proceedings, and that no special
provision drawing attention to the possibility of jud~cial review was therefore
necessary.

Article 11

"1. In the event of the death, incapacity or resignation of an arbitrator
_,~.during the course of the arbitral proceedings, a substitute arbitrator shall

be appointed pursuant to the procedures that were applicable to the initial
appointment.

"2. If the sole or presiding arbitrator is replaced, any hearings held
previously shall be repeated. If any other arbitrator is replaced, such
prior hearings shall be repeatGd at the discretion of the arbitral tribunal."
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Summary of discussion

Paragraph 1

89. The reference in this paragraph to the "resignation" of an arbitrator iV'as
examined. It was pointed out that this term might not be SUfficiently ,vide t.o
cover certain situations which might arise in relation to the conduct of an
arbitrator. One such situation arose where an arbitrator did not formally resign,
but simply ceased to attend the arbitral hearings, or otherwise ceased to
participate in the arbitral proceedings. It was suggested that an appropriate
provision should ~e added for a presumption of resignation in such cases •
.Alternatively it was suggested that the phrase "failure to act" might be added to
cover this situation and that such failure should entail the appointment of a
substitute arbitrator under this paragraph. It was also s11ggested that a provision
be inserted to the effect that, where an arbitrator resigns or ceases to act, he
must give his reasons for such actions

90. It was pointed out that the article did not specify who would decide whether
an arbitrator was subject to incapacity. One possibility would be for the other
members of a three-member arbitral tribunal to decide this question o However,
this may not lead to any decision since these members might not agree. Further,
if there were only one arbitrator, this solution would not be practicable.

91. In the context of the discussion referred to in paragraph 90 above, it was
pointed out that the present paragraph 1 of article 11 only dealt with the
procedure to be followed in the event of the death, incapacity or resignation of
an arbitrator, and not with questions concerning the definition of "incapacity" or
"resignation". It was suggested that the advisability of adding provisions
dealing with these latter questions might be considered.

Paragraph~

92. The rule stated in the first sentence of this paragraph to the effect that, if
a sole or presiding arbitrator is replaced, any hearings previously held shall
be repeated, was consiGered. The view was expressed that, if a verbatim record
had been kept of those hearings, there should be no rehea~ing, since it was
unnecessary and would \)nly add to the cost of the arbitral proceedings. It was
pointed out, however, that, while in most cases a rehearing in these circumstances
was not desirable, cases might occur in which the sole or presiding arbitrator had
made an inspection, or done some other act not fully reflected in the verbatim
record. In such cases, a rehearing would be necessary. It was also suggested
that, where the arbitral tribunal consisted of a sole arbitrator, a decision as
to the holding of a rehearing should be made by the new sole arbitrator.

93. On the other hand, the view was expressed that, where a sole or presiding
arbitrator was replaced, a rehearing should be held in all cases. Such a
rehearing was necessary because of the crucial part to be played by. such an
arbitrator in the arbitral proceedings. It was necessary, therefore, that the new
sole or presiding arbitrator should rehear any oral evidence or arguments that
had been presented prior to this appointment.
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94. Where an arbitrator other than the presiding arbitrator was replaced, it was
suggested that there was no imperative need for a rehearin~. It was therefore
suggested that the word i1shall 1i in the second sentence of this paragraph might be
replaced by the word i1may il. It was further suggested that, where a party-appointed
arbitrator was replaced, the decision as to a rehearin~ should be made by those
members of the arbitral tribunal who had participated in the prior hearings.
However, the view was also expressed that, where a party-appointed arbitrator 'VTas
replaced by another party-appointed arbitrator, any hearings held prior to the
replacement should always be repeated, unless the party making the replacement
agreed to, and the arbitral tribunal decided to, dispense with the repetition of
such prior hearings •

Article 12

"1. The time-limits set forth in Section 11 for the appointment of
arbitrators may at any time be extended by agreement of the parties. If the
arbitration is administered by an arbitral institution, such time-limits
may also be extended by that institution on its own initiative.

"2. Where names for the appointment of arbitrators are proposed either by
the parties or by an appointing authority, including an arbitral institution
serving as appointing authority, full names and addresses shall be given,
accompanied, as far as possible, by a description of their qualifications
for appointment as arbitrators. iI

Summary of discussion

Paragraph 1

95. There was general agreement that the first sentence of this paragraph -was
acceptable. It was noted that, if lIadministered ii arbitration were excluded
from the scope of the rules, the second sentence of this paragraph could be deleted.

Paragraph 2

96. It was observed that, if the principle, which was at present set forth in
articles 6, paragraph 1, and 7, paragraph 2, that a sole or presiding arbitrator
shall be of a nationality other than that of the parties, were retained,
proposals of names of persons under this paragraph to serve as sole or presiding
arbitrators should conform to that principle.

Article 13

"1. Subject to these Rules, the arbitrators may conduct the arbitration in
such a manner as they consider appropriate, provided that the parties are
treated with absolute equality.

"2. The arbitrators may decide that the proceedings shall be conducted
solely on the basis of documents and other written materials, unless both
parties agree that oral arguments shall be presented.
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"3. Oral hearings~nust be held if one of the parties offers to produce
evidence by witnesses /unless the arbitrators unanimously decide that
such proposed evidence"""is irrelevant/.

"4. All documents or information supplied to the arbitrators by one party
shall be communicated by that party at the same time to the other party. 11

Summary of discussion
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Paragraph 1

97. Different views were expressed as to the desirability of the rule, stated
in paragraph 2, that the arbitrators may conduct the proceedings in such a manner
as they consider appropriate. On the one hand, some representatives observed
that this rule infringed the principle of party autonomy; the parties shou.l..d
be~iven the pmrer to rCGula.tc the conduct of the c.rbitral proceedint;s, Emd the
arbitrators should regulate the proceedings only in ca.ses where the parties failed
to do so. On the other hand, most representatives stated that the present rule
gi.ving the arbitrators the power to regulate the conduct of the proceedings was
preferable and should be retained.

91:3. It was noted that the paragraph required the arbitrators to treat both parties
with lIabsolute equality". The vie,v was expressed that the meaning of this
requirement should be clarified. A statement was made on behalf of the Secretariat
that examples of equal treatment would be the giving to each party of an equal
opportunity to present his case and the ensuring that copies of documents sent by
one party to the arbitrators were also sent to the other party at or about the
same time. It was not possible, however, to given an exhaustive list of examples
illustrating the operation of the principle of "absolute equalityrl . In this
('onnexion, it was observed that the adjective "absolute!! was unnecessary and
should be deleted; however, the view was also expressed that it should be retained.

99. In this context, :the comment was made that what was important was not the
imposition of an oblig~tion to observe the principle of equal treatment, since in
certain circumstances (such as when the parties made conflicting requests to an
arbitral tribunal) such treatment was impossible; the real need was to stress
that both parties should receive fair treatment. It was suggested, however, that
the best course might be to modify the paragraph so as to impose an Obligation on
the arbitrators to treat the parties both with equality and with fairness.

Paragraph 2

100. There was wide agreement that the proV2s~ons of this paragraph were too
restrictive in giving arbitrators the option to decide that the proceedings shall
be conducted solely on the basis of documents or other written material, unless
both parties agreed that oral arguments were to be presented. It was observed
that the arbitrators should be obliged to hear oral arguments even if requested
to do so by only one of the parties. It was also suggested that the paragraph
shauld be broadened to permit arbitrators to decide that proceedings should be
conducted on the basis of documents and other written materials coupled IVith the
inspection of goods.
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Paragraph 3

101. There was wide agreement that this paragraph should be redrafted so as to state
that the arbitrators should as a rule hold oral hearings for the presentation of
evidence. It was observed that an oral hearing should be obligatory if either
party requested it.

102. There was some support for the retention of the concluding words of this
paragraph, which were placed within square brackets. It ,vas argued by those
favouring retention that the power given to the arbitrators by those words to
exclude evidence which they considered irrelevant was necessary for the expeditious
conduct of the proceedings.

Paragraphs 2 and 3 considered together

103. It was observed that the provisions of paragraphs 2 and 3 were closely
connected, but that the exact interrelationship between them was not sUfficiently
clear. In this context, it was noted that the interrelationship of those
provisions had been discussed at the Fifth International Arbitration Congress,
held at New Delhi from 7 to 10 January 1975, and that a new text to replace both
paragraphs 2 and 3 had been proposed. That text, which is reproduced in document
A/CN.9/97/Add.2, paragraph 16, read as follows:

illf either party so requests, the arbitrators shall hold hearings for
the presentation of evidence by witnesses or for oral argument. In the
absence of such a request, the arbitrators may decide whether the proceedings
shall b~ conducted solely on the basis of documents and other written
materials. 11

Some representatives considered that this prOV1S10n was acceptable and could
replace both paragraphs 2 and 3 of article 13.

Paragraph 4

104. It was suggested that the objective of this paragraph might be better
achieved by modifYing it to require that documents or information supplied by
one party to the arbitrators should not be acted upon by the arbitrators unless
they had also been communicated to the other party.

11
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Article 14

"1. Unless the parties have agreed upon the place where the arbitration
is to be held, such place shall be determined by the arbitrators.

"2. If' the parties have agreed upon the place of' arbitration, the
arbitrators may determine the locale of' the arbitration within the country or
city agreed upon by the parties.

"3. The arbitrators may decide to hear witnesses, or to hold interim
meetings f'or consultation among themselves, at any place th~y deem convenient.

"4. The arbitrators may meet at ally place they deem appropriate f'or the
inspection of' goods, other property, or documents. The parties shall be given
sUf'ficient notice to enable them to be present at such inspections."

Summary of' discussion

Paragraph 1

105. It was observed by some representatives that the paragraph in its present
wording gave the arbitrators an unf'ettered discretion to decide on the place of
arbitration in the absence of' agreement by the parties on this point. It was
suggested that such a discretion was undesirable; it should be controlled by
inserting into the text relevant considerations which the arbitrators would be
bound to take into account in deciding on the place of' arbitration. However, the
present wording of' the paragraph was acceptable to most representatives.

106. The Secretariat drew the attention of' the Commission to two suggestions f'or the
improvement of' this paragraph, which had been made at the Fifth International
Arbitration Congress. The f'irst was that the term "place of' arbitration" should be
replaced by the t.erm "seat of' arbitration". The second was that the paragraph
should be modif'ied so as to require the arbitrators to determine the seat of'
arbitration at the commencement of' the arbitration proceedings. The Commission
took note of' these suggestions.

Paragraph 2
\

107. It was suggested by some representatives that this paragraph should be deleted
as being superf'luous, since the arbitrators would in any event have th,e power
granted to them by this paragraph.

Paragraph 3

108. It was observed that, in cases where the parties had agreed on the place of'
arbitration, the power given by this paragraph to the arbitrators to hold hearings
or interim meetings 'at any place they deem convenient" was undesirable. Holding
such hearings and interim meetings at places other than the place of' arbitration
agreed on by the parties would increase the costs of' the arbitration. On the other
hand, it was stated in reply that such hearings or interim meetings might be
necessary in certain circumstances, such as when witnesses refused to come

-68-

'.



~<-­

----~_. _._---~ -- ..

ration

try or

rim
enient.

to the place of arbitration, or where goods or sites to be inspected were at someother location. It was also observed that any such hearings or interim meetingswould only be held by arbitrators in the interests of the parties, and that aprovision such as the one contained in this paragraph was therefore desirable.

Paragraph 4

109. There was general agreement that the provisions of this paragraph wereacceptable.

The article considered as a whole

:>r the
e given

110. It was suggesten that a provision might be added to +enable the parties to indicate the place where the award f:. ••

Article 15
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"1. Subject to any provision that has been made by the parties in theiragreement, the arbitrators, promptly upon their appointment, shall determinethe language or languages to be used in the proceedings. This determinationshall apply to any written notice or statement, and, if hearings should takeplace, to the language(s) to be used in such hearings.

"2. Arbitrators may order that documents, delivered in their originallanguage, shall be accompanied by a translation into the language(s)determined by the parties or the arbitrators."

Summary of d.isc~sion

Paragraph 1

Ill. It was observed that this paragraph gave complete freedom to the arbitratorsto determine the language or languages to be used in the arbitral proceedings. Itwas suggested that the granting of such complete freedom was unnecessary. For, ifthe parties had not expressly agreed on a language to be used, either the languageof the contract or the language used in correspondence between the parties shouldbe used in the arbitral proceedings. These languages could be considered to have'been impliedly chosen by the parties.

112. On the other hand, it was stated in reply that any rigid rule as to thelanguage to be used could cause difficulties in an international arbitration. Thusone or more of the arbitrators might not understand the language of the contract orthe language used in the correspondence between the parties. It may sometimes benecessary to use two languages, for example, where the three arbitrators did notall possess sufficient knowledge of a single language which could be used in thearbitral proceedings.

113. In this context, it was suggested that the difficulties which had been referredto as arising from the choice of language by the arbitrators might be reduced if aprovision were added that the arbitrators should arrange for the translation ofdocuments and for interpretation at the hearing so that parties and arbitratorswould understand the proceedings. '
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The article considered as a whole

Article 16

__ ~:J' :_..:....:..-::

l!2. The statement of claim shall include the following particulars:

11 (a) the names and add.resses of the parties;

"1. Within a period to be determined by the arbitrators, the claimantshall send his written statement of claim to each of the arbitrators and tothe respondent. All relevant documents, including a copy of the contract, andof the arbitration agreement if not contained in the contract, shall beannexed thereto.

l!(b) a full statement of the facts and a SUI!lIllary of the evidencesupporting these facts;

Paragraph 2

114. The Secretariat brought to the notice of the Commission a suggestion made atthe Fifth International Arbitration Congress that the words "determined by theparties or arbitratorsl! appearing at the end of the paragraph should be replaced bythe words l!agreed on by the parties or determined by the arbitratorsl!. The objectof the suggested amendment was to give effect in more exact language to an agreementbetween the parties on the issue in question. The Commission took note of thissuggestion.

115. It was noted that there was a close connexion between the subject-matter ofthis article and that of article 13. It was therefore suggested that theamalgamation of the provisions of the two articles into a single article should beconsidered.
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l1(C) the points at issue;

"(d) the relief or remEcdy sought.

l!3. During the course of the arbitral proceedings, the claim may, withthe permission of the arbitrators, be supplemented or altered provided therespondent is given an opportunity to express his opinion concerning thechange. "
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Summary of discussion

Paragraph 1

116. It was uoted that this paragraph required the claimant to annex to his statementof claim l!all re.i.evant documentsl!. It was argued that this requirement should beomitted, since it was impossible for a claimant to determine at such an early stageof the arbitral proceedings what would be all the relevant documents; for example.,the relevance of certain documents would depend on the position taken by therespondent in his defence. It was therefore suggested that the claimant should only
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"(e) a reference to documents which the claimant will present or will of:ferto present."

be required to annex the documents on which he relied to support his claim;however, the arbitrators should be emplowered to require the submission to themof all documents relevant to the points at issue after these points had beenclarified at a later stage of the arbitral proceedings. Ancther suggestion wasthat the reference to "all relevant documents" be deleted from this paragraph, andthat at the same time a new subparagraph (e), as set forth beloi-;, be added toparagraph 2 of the article:

Paragraph 2

119. It was observed that the requirement imposed by subparagraph (b) that thestatement should include "a full statem(~nt of the facts and a summary of theevidence supporting those facts" was too stringent. It was suggested that it wasonly necessary to requir~ the inclusion of as.tatement of the relevant facts or astatement of the facts supporting the claim. 'rhe reasons adduced in favour ofthis suggestion corresponded to those set forth in paragraph 116 above in relationto the requirement in paragraph 1 that "all relevant documents" needed to beannexed. The arguments in reply corresponded to those set forth in paragraph 117above.

118. During the consideration of the scope of article 1, paragraph 1, it had beensuggested that the word "contract" appearing in that article should be replaced by aphrase such as "defined legal relationshipli. If this modification to article 1,paragraph 1, were adopted, it was observed that the reference in this paragraph tothe need to annex" a copy of the contract" might have to be altered, so that thedescription of the documents to be annexed would accord with the modification toarticle 1, paragraph 1.

117. It was stated in reply, however, that the need to reduce costs and theexpeditious conduct of arbitral proceedings, both called 11.... disclosure at an earlystage. It was therefore advisable to retain this requirement.
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120. In relation to the requirement imposed by subparagraph (c) that the statementshould include "the points at issue", it was observed that those might not emergeuntil the respondent had stated his defence to the claim and that, therefore, itmight be impractical to impose this requirement. It was suggested that theclaimant should instead be required to 5 tate his submissions as to what in his viewwere the points at issue.

121. In relation to the requirement set forth in subparagraph (d) that thestatement of claim should include lithe relief or remedy sought" , it was stated thatit would be desirable to require the inclusion of' a reference to a claim forinterest, whenever such a claim was made.

statement
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122. It was pointed out that one method by which the dif-r'}.culties referred to inparagraphs 119 and 120 might be resolved would be to make the requirement that theparticulars described in sabparagraphs (b) and (c) be included in the statement ofclaim optional and not mandatory; thus the subparagraphs migl: t be amended torequire such particulars to be stated where they were known, or when it was possibleto do so.
illd only

-71-



Paragraph 3

123. It was stated on behalf of the Secretariat that the words "to express his
upinion concerning the change" appearing at the end of the paragraph should be
replaced by the words IIto exercise his right of defence respecting the change".

124. 'Ihcre ,,ras an extt::nded ccnsideration of this parCigraph, and the observations
made in the course of the discussion are grouped under the following headings:

(a) E:>..rtent of freedom to be accorded to the claimant to supplement or alter his
claim

125. It was noted that under this paragraph the claimant could supplement or alter
his claim only with the permission of the arbitrators. The view was expressed that
this restriction was unjustified, and that he should be free to supplement or alter
his claim whenever he so desired. It was noted that, as it was·in the interest of
the claimant that the arbitration proce€d expeditiously, he would in all
likelihood exercise his right to supplement or amend his claim spariD:gly, and only
when it was clearlJ" necessary to do so. "

126. It was stated in reply, however, that so~e control over the power of the
claimant in this regard was desirable, and that the arbitrators were the most
suitabJe persons to exercise such control. The claimant should be prevented from
misusing this power with a view to obstructing the course of the arbitral
proceedings, either by making frequent changes in his position as set out in the
state~ent of claim, or by making frivolous or vexatious amendments. It was
therefore argued that the power of the arbitrators to disallow amendments of the
claim should be retained.

(b) ~eaning of certain terms

127. It was noted that the possible amendments of the claim were described in the
paragraph in terms of the claim being "supplemented" or "altered". It was observed
that the distinction between these terms was not clear, since a claim which had been
"suppJ.emented" might be thought also to have been "altered". It was also pointed
out that the term "supplemented" suggested that the claim was in some way being
increased, whereas the alteration might consist in a reduction of the claim. It
was therefore suggested that the single term "modification" might be employed to
embrace both these terms.

128. A statement was made by t~..e Secretariat that the word "supplemented" was
intended to denote a minor modification not involving the scope of the claim~ while
the term "alteredll vlas intended to denote a substantive modification involving the
scope of the claim.

129. It was suggested that the desirability of maintaining the present terminology
should be reconsidered.

(c) Permissible scope of amendment

130. The question of the permissible scope of an amendment of a claim was
considered. The view was expressed that no amendment should be permitted which
would introduce a claim falling outside the scope of the arbitration agreement.
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131. The question of the possible addition of a new claim, or th~ amendment of the
scope of an existing claim, was also considered. It was noted that, in some
circumstances, it might be permissible to allow the claimant to amend the claim as I
regards certain of its particulars, for example, regarding principal and interest,
or amount of damages. Such an amendment would not affect the substanr-:e of the claim
originally made. It should, however, not be permissible to add a claim falling
outside the scope of that originally made, that is, outside the sUbject-rr.atter of
the dispute, or to alter the substance of the claim originally made so that it
became in effect a l:.ew claim. ,

•

•

(d) The costs occasioned by amendment

132. It was suggested that, where an amendment of a claim resulted in expense to the
other party, for example, in that he had to prepare a new defence, the claimant
should be required to bear such expense as costs unless the arbitrators decided
otherwise.

Relationship of this article with article 3

133. The consideration of this question has been set forth in the account of the
deliberations in regard to article 3.

Article 17

"1. Within a period to be determined by the arbitrators, the respondent
shall communicate in writing, a statement of defence to each of the
arbitrators and to the claimant.

"2. In his statement of defence, the respondent may make a counter-claim
arising out of the same contract. The proVlsJ.ons of articll: 16 with respect
to the claim also apply to the counter-claim."

Summary of discussion

Paragraph 1

134. It was noted that this paragraph did not describe the particulars that needed
to be included in the statement of defence. It was desirable that the statement of
defence should not be a very brief one, but should include some or all of the
particulars required by article 16, paragraph 2, to be included in the statement of

~. claim. It was suggested that, if this objective were sought to be achieved through
the second sentence of paragraph 2 of this article, making the provisions of
article 16, paragraph 2, applicable to the statement of defence, this might be
further clarified by an appropriate modification of the paragraph.

Paragraph 2

135. It was observed that the first sentence of thia paragraph was open to the
construction that a counter-claim could 0nly be made in the statement of defence,
and not at a later stage. It was suggested that a limitation of this kind was
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undesi rable, and that the language should be modi fied to make it clear that, in
appropriate circumstances, a counter-claim could be made even after the statement
of defence had been communicated.

136. It was also observed that the counter-claim had to fall within the scope of
the arbitration agreement under which the claim was made. The case was considered
where there was a series of separate contracts arising out of the same transaction
between the same parties, each of which contained an arbitral clause in identical
terms. If a claim were made under one of those contracts by a party, the' question
was raised whether it would be permissible to regard a claim made at or about the
same time by the other party under a separate contract in the series as a counter­
claim in terms of this paragraph. It was suggested that provision should be made
permitting such a claim to be regaI'ded as a counter-claim end, to achieve this
purpose, the words "same contract" might be replaced by the words "same
transaction" •

137. A statement was made on behalf of the Secretariat that it was not intended
that a claim of the type referred to in paragraph 136 was to be regarded as a
counter-claim. It was pointed out by the Secretariat, however, that it would be
normal arbitral practice in such a case to consolidate the hearings of the two
claims. In this context, it was observed that it would be desirable that the Rules
should contain provisions relating to the consolidation of hearings in appropriate
cases.
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138. It was observed that the same principles which would apply to regulate the
amendment of claim should also apply to regulate the amendment of a counter-claim.
The consideration of the questions relating to the amendment of the claim is set
forth above in thp. account of the deliberations in regard to article 16.

139. It was noted that the paragraph referred only to a counter-claim by the
respondent, but not to a plea of set-off "t.'aised by him. It was suggested that the
wording of the paragraph should be modified to include both concepts.

140. During the consideration of the scope of article 1, paragraph 1, it had been
suggested that the word "contract" s:tould be replaced by a j?hrase such as "defined
legal relationship". If this modification were adopted, it was observed that the
reference in the paragraph to "the same contract"might need to be replaced by a
reference to the new phrase. It was also suggested that the addition to article 17
of the formulation used in article 16 of the Convention on the Limitation Period in
the International Sale of Goods might be consid,,:red.

Article 18

"1. The arbitrators shall be the judges of their own competence and
shall rule on objections that the dispute is not within their jurisdiction,
including any objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

"2. An objection to the competence of the arbitrators shall be raised not
later than in the statement of defence or, with respect to a counter-claim, in
the reply to the counter-claim. Where delay in raising a plea uf incompetence
is justified under the circumstances, the arbitrators may declare the plea
admissible.
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Paragraph 2

Summary of discussion

"l~. The arbitrators have jurisdiction to determine the existence or the
validity of the contract of which an arbitration clause forms a part."

j(

Paragraph 1

141. The view was expressed that the rule as now stated in paragraph 1 could
mislead parties, because questions as to the competence and jurisdiction ef
arbitrators wer-a ultimately a matter for the courts to settle in accordance with
the lex fori. Since the rule in its present wording might thus mislead the parties
and might even be in conflict with some national laws, it was suggested by some
representatives that the provision should be deleted. Similar objections were
raised as to the power which paragraph 1 granted to the arbitrators to rule on
"objections with respect to the existence or validity of the arbitration clause or
of the separate arbitration agreement".

"3. The arbitrators may rule on such an objection as a preliminary
question or they may proceed with the arbitration and rule on such objection
in their final award.

144. Attention was drawn to the fact that the commentary to paragraph 2 stated that
it did not seem necessary for the Rules to deal with objections that the arbitrators
had exceeded their terms of reference. It was observed that the reason for such
omission might have been the view taken by the authors of the Rules that paragraph 1
of article 18 covered this case. However, this interpretation of paragraph 1 was
not self-evident and it was, therefore, suggested that the article should
specifically deal with the case where such objections were made.

142. The prevailing view, however, was that the rule as set forth in paragraph 1
corresponded to modern arbitral practice and should be retained, subject to the
insertion in the text of the article or in the commentary of a statement drawing
the attention of the parties to the fact that the question of the competence and
jurisdiction of the arbitrators remained subject to the applicable municipal law.
It was also observed that the meaning of the term "competence" appearing in
paragraphs 1 and 2 of this article, of the term "jurisdiction" appearing in
paragraphs 2 and 4 thereof, and of the phrase "existence or validity of the
contract" appearing in paragraph 4 thereof, might need clarification, since the
term "competence" might include the others within its meaning.

143. There was general support for the rules set forth in paragraph 2. It was
observed however, that provision should be made making it possible in appropriate
cases to raise an objection to the competence of the arbitrators later than the
statement of defence or the reply to the counter-claim; for example, if the
objection were based on newly discovered facts. In this connexion, it was stated
that this possibility was probably covered by the second sentence of paragraph 2,
according to which the arbitrators might declare a delayed plea of incompetence
admissible if the delay in raising the plea were justified under the circumstances.
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Paragraph 3

145. Under the present wording of paragraph 3-; the arbitrators ma.v rule on pleas

regarding competence and jurisdiction as a preliminary question:-The view was

expressed that the plea regarding jurisdiction should in general be ruled on as a

preliminary question, since such a ruling would affect the status of the

arbitration itself. Under another view, however, this was a procedural question

which should be left for the arbitrators to decide, and the present wording of

~aragraph 3 should therefore be maintained.

Paragra-ph 4

146. It was suggested that the proVJ.s~ons of paragraph 4 should be redrafted to

make it clear, as stated in the commentary, that the validity of the arbitration

clause did not depend on the validity of the contract. Hence, the validity of the

arbitration clause would not be affected by a decision by the arbitrators that

the contract itself waG null and void.

147. The view was also expressed that paragraph 4 should be deleted or should be

merged with paragraph 1.

Article 19

"1. Arbitrators shall decide what further written statements, in

addition to the statement of claim and the statement of defence, shall be

required from the parties or may be presented by them, and shall fix the

periods for presenting such statements. However, if the parties agree on a

further exchange of written statements, the arbitrators shall receive such

statements.

112. If a counter-claim is raised in the statement of defence, the

arbitrators shall afford the claimant an opportunity to present a written

reply to this claim.

"3. At any time during the arbitral proceedings the arbitrators may

require the parties to produce supplementary documents or exhibits within

such a period as the;y' shall determine. it

Summary of discussion

Paragra-ph 1

148. There was general agreement that the provisions of this paragraph were

acceptable.

Paragra-ph 2

149. It was suggested that, where a counter-claim was raised in the statement of

defence and the claimant replied, the respondent should be given the right to

answer (dupligue).
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Paragraph 3

150. There was general agreement that the provisions of this paragraph were
acceptable.

Article 20

"1. The periods ot"' time allowed by the arbitrators for the communication
of written statements should, as a rule, not exceed 30 days.

"2. The parties may agree to extend the various time limits laid down in
Section III of the Rules. In the absence of such agreement, the arbitrators
shall be entitled to extend the time limits if they conclude that an extension
is justified. il

Summary of discussion

151. There was general agrement that the provisions of this article were acceptable.
In respect of paragraph 1, however, it was suggested that the time limit of 30 days,
within which written statements must be submitted, was too short and should be
extended.

Article 21

"1. In the event of an oral hearing, the arbitrators shall give the
parties adequate advance notice thereof.

"2. If witnesses are to be heard, at least 15 days before the hearing
each party shall communicate to the arbitrators and to the other party the
names and addresses of the witnesses he intends to call and the language in
which such witnesses will give their testimony.

"3. The arbitrators shall make arrangements for interpretation of oral
statements made at a hearing and for a stenographic record of the hearing if
either is deemed necessary by the arbitrators under the circumstances of the
case or if the parties have agreed thereto and have notified the arbitrators
of such agreement at least 15 days before the hearing.

"4. Hearings shall be held in camera unless the parties agree otherwise.
The arbitrators may decide whether persons other than the parties and their
counsel or agent may be present at the hearing. The a:r-bi trato:r-s may require
the retirement of any witness or witnesses during the testimony of other
witnesses. Arbitrators are free to determine the manner in which witnesses
are interrogated.

"5. Arbitrators shall determine the relevancy and materiality of the
evidence offered. Conformty to legal rules of evidence shall not be
necessary."
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Summary of discussion

,Paragraph 1

152. There was general agreement that the provisions of this paragraph were
acceptable.

Paragraph 2

153. It was noted that under this paragraph each party was bound to communicate to
the other the names of the witnesses he intended "to call". It was observed that
the words "to call" might suggest that the parties had the power to order the
issue of compulsory summonses for the appearance of witnesses at a hearing of an
arbitral tribunal. It was observed~ however, that the parties could not issue
such a summons without the assistance of a judicial tribunal ~ and that for this
reason the appropriateness of the words "to call" might be reconsidered.

154. In regard to the question as to whether parties should have the power to
issue enforceable summonses~ it was suggested that this should be left to be
decided by the applicable municipal law.

Paragraph 3

155. There was general agreement that the provisions of the paragraph were
acceptable.

Paragraph 4

156. It was noted that the second sentence of this paragraph gave the arbitrators
the power to permit persons other than the parties and their counsel or agent to
be present at a hearing irrespective of the wishes of the parties. It was stated
on behalf of the Secretariat that what was intended was that persons other than
the parties and their counsel or agent should be permitted to be present only in
exceptional circumstances, and then only with the consent of the parties. There
was wide agreement that the language of this sentence should be modif'ied to reflect
the intention underlying the drafting of the sentence.

157. It was observed that, at the Fifth International Arbitration Congress, it had
been suggested that provision should be made for flexibility in the manner in which
evidence was presented at arbitral hearings. It had been suggested that it would
often save time and expense if the evidence of witnesses could be presented in the
form of written statements. Such written statements could be either sworn or
unsworn statements. In this connexion~ it had been suggested (A/cN.9/97/Add.2~

para. 19) that the following might be added as a new paragraph after paragraph 4:
"Evidence of 'witnesses may also be presented in the form of written statements."

158. It was noted that the last sentence of paragraph 4 gave freedom to the
arbitrators to determine the manner in which witnesses were interrogated. It was
pointed out that the customar,y methods of interrogation varied under different
legal systems. It was suggested that it would be inadvisable to adopt in the Rules
anyone of these methods. If the method of interrogation were not mandatorily
regulated by the applicable municipal law, the arbitrators should be left free to
devise a pragmatic solution which would best serve the needs of the arbitration in
question.
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Paragraph 5

159. It was noted that, while the second sentence of this paragraph stated that
conformity to legal rules of evidence shall not be necessary, this position might be
contrary to the applicable municipal law. It was observed in reply that some
systems of law gave the arbitrators a discretion as to whether to adopt the legal
rules of evidence or not, and that the provision might be given effect under such
systems. The prevailing view, however, was that, since i.n any event the need to
conform with the legal rules of evidence depended on the applicable municipal law,
this sentence might be deleted.

160. It was observed that, if the second sentence of paragraph 5 were deleted, the
scope of the first sentence might need to be widened, since issues additional to
those of relevancy and materiality specified therein would arise, for example, under
the common law rules of evidence.

Article 22

17The arbitrators may take any interim measures they deem necessary in
respect of the subject matter of the dispute, including measures for the
conservation of the goods forming the subject matter in dispute, such as
ordering their deposit with a third person or the sale of perishable goods."

Summary of discussion

161. At the beginning of the consideration of this article, it was stated on behalf
of the Secretariat that the suggestion had been made at the Fifth International
Arbitration Congress that the following words should be added to the article: "Such
interim measures may be established in the form of an interim award"
(A/CN.9/97/Add.2, para. 20).

162. The relationship between the power given by the article to the arbitrators to
take interim measures and the possible need to seek the assistance of judicial
tribunals for the taking of such measures, was examined. It was noted that the
different systems of law varied as to the extent to which arbitrators might be
permitted to take such measures independently of judicial tribunals. It was
suggested that, since judicial tribunals wO\lld always have the power to take interim
measures, it might be simpler to provide that parties should apply to the appropriate
judicial tribunals, rather than to the arbitrators, for the taking of such measures.
In this connexion, attention was drawn to article VI, paragraph 4, of the European
Convention on International Commercial Arbitration, done at Geneva, 21 April 1961, g/
which reads as follows:

"4. A request for interim measures or measures of conservation addressed
to a judicial authority shall not be deemed incompatible with the arbitration
agreement, or regarded as a submission of the substance of the case to the
court."

163. It was observed that a practical solution would be to make sepa:eate provision
for two distinct situations. Where the pa.rties had agreed to the interim measures to
be taken by the arbitrators, and there was no need for the enforcement of such
measures, the assistance of judicial tribunals would be unnecessary. If, however,
the interim measures to be taken had to be enforced, it would be necessary to seek
the assistance of judicial tribunals, and provision should be made for this in the
Rules •

g/ Dnited Nations, Treaty Series, vol. 484, No. 7041. '.

-79-

I

.,,..0 ','
.:-,..



e

/

o

I

'I

.

:.•.. )'•... ,"

164. It was noted that the article in its present form conferred a power on the
arbitrators to take interim measures independently of the wishes of the parties. It
was suggested by some represen~atives that it would be desirable to modify the
article so that this power could only be exercised at the request of both parties, or
at least at the request of one party, and, if possible, after the other party had had
an opportunity of being heard.

165. A suggestion was made that the arbitrators might be authorized to take interim
measures, which would consist of requiring one of the parties to take some action in
relation to the goods forming the subject-matter in dispute; for example, depositing
the goods with a third party. It was observed, however, that interim measures taken
in this manner would be ineffective if the party in question failed to comply with
the requirement.

166. It was also suggested that consideration might be given to the possible addition
of a provision to the article securing the payment to the arbitrators by the parties
of any costs which might arise from the necessary interim measures taken by the
arbitrators.

ArtiCle 23

"1. The arbitrators may appoint one or more experts to report to them,
in writLng, on specific issues to be determined by the arbitrators. A ~opy of
the expert's terms of reference, established by the arbitrators, shall be
communicated to the parties.

"2. The parties shall give the expert any relevant information he may
require of them. Any dispute between a party and such expert as to the
relevance of any re~lired information shall be referred to the arbitrators for
decision.

"3. Upon receipt of the expert's report, the arbitrators shall transmit a
copy of the report to the parties who shall be given an opportunity to express,
in writing, their opinion of the report.

"4. On request of either party the expert, after delivery of the report,
may be heard in a hearing where the parties and their counsel or agent are
present and may interrogate the expert. At this hearing either party may bring
expert witnesses in order to testify on the points at issue. The provisions
of article 21 are applicable to such proceedings."

Summary of discussion

Paragraph 1

167. It was noted that this paragraph only provided for the appointment of experts by
the arbitrators. It was observed that the parties might also wish to appoint experts
for the purposes set out in the paragraph. It was explained on behalf of the
Secretariat that the draft Rules contemplated that, where parties wished to present
the views of experts, they would be called as witnesses under the provisions of
article 21. It was thereupon suggested that specific reference should be made in
article 21 to the fact that a party could call an expert as a witness, since under
certain legal systems experts could not be called as witnesses by the parties.

168. It was noted that, if provision were made for the appointment of experts by the
parties, the relationship of the evidence of such experts to that of experts
appointed by the arbitrators might need to be clarified.
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169. It was noted that the first paragraph of the commentary to this article appeared
to contemplate the appointment of experts on questions of law. It was observed
that, while arbitrators were free to seek the assistance of exp~rts in the matter,
the actual determination on questions of law had to be made by the arbitrators.

Paragraphs 2, 3 and 4

170. There was general agreement that, sUbject to the observations made in relation
to paragraph 1, the provisions of these paragraphs were acceptable.

Article 24

"1. If the respondent, after having been duly notified, fails to submit
his statement of defence, or if either party fails to appear at a hearing
properly called under these Rules, without showing sufficient cause for such
failure, the arbitrators may proceed with the arbitration and may render an
award as if all parties were present •

"2. If either party, after having been duly notified, fails, without
sufficient cause, to submit documentary evidence when an award is to be
rendered on the basis of such evidence without an oral hearing, then the
arbitrators may render their award on the evidence before them."

Summary of discussion

Paragraph 1

171. It was noted that this article only made provision for the case where one of
the parties failed to appear at a hearing properly called under the Rules, without
showing cause for such failure. It was observed that the case might arise where
both parties failed to appear.

172. It was stated on behalf of the Secretariat that a practic.al solution which
would normally be adopted in such circumstances would be for the arbitrators to call
a second hearing; if both parties ~ailed to appear again, the arbitral proceedings
would normally be terminated. It was suggested by one representative that, although
paragraph 2 of the commentary to this article stated that it did not seem necessary
to do sos express provision should be made for the case where the claimant does not
present his statement of claim.

Paragraph 2
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'. 173. There was general agreement that the provisions of this article were acceptable.

Article 25

"Any party who knows or should know that any provision or requirement of
these Rules has not been complied with and proceeds with the arbitration
without promptly stating his objection to such non-compliance, shall be deemed
to have waived his right to object. iI

Summary of discussion

174. There was general agreement that the provisions of this article were acceptable.

175. It was noted that the French and English texts of this article should be
harm~nized. -81-
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Article 26

"1. The avard shall be binding upon the partieS'. The a\-lard shall be made
in writing and shall contain reasons:l u"'I').less both parties have expressly
agreed that no reasons are to be given.

"2. The award by an arbitral tribunal shall be determined by a majority
of arbitrators.

"3. The award shall be signed by the arbitrators. Fhere there are three
arbitrators, the failure of one arbitrator to sign the award shall not
impair the enforceability of the award. The award shall state the reason
for the absence of an arbitrator's signature, but shall not include any
dissenting opinion.

"4. The award may only be published i-lith the consent of both parties.

"5. Copies of the award duly sip,ned by the arbitrators shall be
transmitted to the parties by the arbitrators. If the arbitration is
administered by an arbitral institution (article 2), a signed copy of the
award shall also be transmitted to the arbitral institution.

"6. If the arbitration law of the country where the award is rendered
requires that the award be filed or registered, the arbitrators shall
comply with this requirement within the time required by law.;r

Summary of discussion

Paragrapns 1 and 2

176. There was general agreement that the provisions of these paragraphs were
acceptable.

Paragraph 3

177. In relation to the second sentence of this paragraph, which states that
the failure of one arbitrator to sign the award shall not impair its
enforceability, a suggestion was made, where a tribunal consisted of three
arbitrators, the award should not be enforceable unless the presiding arbitrator
had signed it. It was suggested that the crucial position occupied by the
presiding arbitrator on the arbitral tribunal should lead to this result. Most
representatives, however, were satisfied with the rule as at present formulated.

178. It was observed that the rule contained in the second sentence of paragraph 3
might also conflict with certain national laws, under which an award was not
enforceable unless signed by all the arbitrators. It was suggested that the
attention of the parties might be drawn in the commentary to this possibility
of conflict.

179. Divergent views were expressed on the question as to whether the arbitrator
should be entitled to include a dissenting opinion in the award. On the one hand,
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several representatives suggested that a dissenting op~n~on might be instrllctive and.
that therefore its inclusion in the award should be permitted. It was a.lso
suggested that the principle of fairness demanded that a dissenting arbitrator
should be entitled to express his dissent in the award. On the other hand, s"mc
representatives observed that the inclusion of dissenting opinions was undes ....t.'able.
A provision that an arbitrator was entitled to include a dissenting opinion in the
award might put pressure on an arbitrator to express in the form of a dissenting
opinion his support for the party nominating him.

180. The view was also expressed that the absence of the signature of an arbitrator
did not necessarily mean that the arbitrator who had not signed the award had
dissented from it. The failure to sign might, for example, be due to the absence
of the arbitrator when the award was delivered, or to his death prior to the
rendering of it. It was also suggested that consideration be given to the
substitution of another term for the word Henforceabi1ity i' ."ppearing in this
paragraph., since that word might give rise to a misundersta,-.·ding.

Paragraph 4

181. There was general agreement that the provisions of this paragraph were
acceptable.

Paragraph 5

182. It was noted that paragraph 4 of the commentary to this article stated that
the term ;'award" is meant to include interim, interlocutory or partial awards,
as well as final awards. A suggestion was made to the effect that a definition
of an award in the sense indicated in the commentary might be desirable and
could be included in the text of this paragraph or at some other point 'Yrithin
the article. Such a definition might also facilitate the enforcement of awards,
since there would be certainty as to what decisions of ar~itrators could be
classed as Ilawardsri.

Paragraph 6

183. It was noted that the paragraph only imposed an obligation on the arbit.rators
to file or register an award if the arbitration law OJ:' the CO'lIDtry where the
award is rendered requires such filing or registration. It was observed that,
if the country where the award was to be enforced was known at the time the
award was rendered, and the law of such country required filing or registration,
it would be desirable that the arbitrators file or register the award in the
latter country as well. It was suggested that a reference to such desirability
might be included in the commentary.

184. It was suggested that the paragraph should be modified to make it clear that
the obligation imposed on the arbitrators to file or register the award, if the
arbitration law of the country where the awaord is rendered requires it should only
arise where the law of the country in which the award is rendered requires that
this be done by the arbitrators themselves, as distinct from, for example, requiri~g

that it be done by the partit;;s. lmother suggestion was that the obligation to file
the award should only be imposed on the presiding arbitrator.
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"1. The arbitrators shall appl:r the la,v expresslJT desip""1ated by the
parties as applicable to their contract.

"2. Failing such desi{'rnation by the J1~.rties, the arbitre.tors shall o..pply
the 1',{ determined by the conflict of lal-1s rules that the arbitrators deem
npplicable.

"3. The arbitrators shall decide ex aequo et bono (as "amiables
compositeurs") if "the parties have authorized the arbitrators to do so and the
arbitration lal-1 of the country where the al-1ard is rendered permits such
arbitration.

114. In any case, the arbitrators shall take into account the terms of the
contract and the usages of the trade."

Paragraph 1

.185. There was general agreement l-1ith this paragraph in so far as it was based on
the principle of the a,utonomy of the parties. Vie,vs differed, however, as to
whether this autonomy was, as in some jurisdictions, absolute or whether, as
in other jurisdictions, it was limited in that the law chosen by the parties had
to have some connexion with the transaction. In this context, it was observed
that paragraph 1 erroneously referred to the law expressly designated by the
parties as applicable to their contract. The prevailing view l-1as that the
par~graph should be modified to indicate that parties could designate the law
to be applied by the arbitrators to the substance of their dispute.

186. TIle following further suggestions were made to improve the wording of
paragraph 1:

(a) The word nexpressly1i 3hould be deleted on the ground that, in the
absence of an express designation, the choice of law might result from the contract
itself. In this connexion, it was observed that the designation of the law
by the parties could be either express, implied, presumptive or hypothetical.

(b) The words i1expressly designated by the parties;1 should be replaced by
the words ;lagreed to by the parties 11 or ;ldetermined or clearly indicated by
the parties il

•

(c) P~ragraph 1 should be redrafted on the lines of article 2 of The Hague
Convention on the Law Applicable to International Sales of Goods of 15 June 1955, hI
as follows:

;lThe arbitrators shall apply the law designated by the parties ••• Such
designation must be contained in an express clause, or unambiguously result
from the terms of the contract • .1

hI United Nations, Treaty Series, vol. 510, No. 7411.
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(d) Paragraph 1 should follow the wording of article VII of the European
Convention on International Commercial Arbitration, done at Geneva on 21 April 1961~

as follows: iiThe parties shall be free to determine, by agreement, the law' to be
applied by the arbitrators to the sUbstance of the dispute. '

(e) It should be made clear in the text that the parties could not only
designate lithe law lt to be applied by the arbitrators, but also llrul es 11; often
parties did not refer to a law, but to general conditions, or even to a legal
text (projet de loi) which had not yet entered into force.

187. It was further observed that paragraph 1 should be reworded so as to make it
clear that the provision only referred to the la,;v applicable to the substance
of the dispute and not also to arbitral procedure.

Paragraph 2

188. It was generally agreed that, in the absence of a designation by the parties
of the law applicable to the substance of t:J.e dispute, reference by the
arbitrators to conflict of laws rules was inevitable. It was observed that, in
this respect, arbitrators should not have the same freedom that the parties have.
The view was expressed that it would be desirable if paragraph 2 set forth an
objective element that would direct the arbitrators as to the conflict of laws
rules they should apply for the purpose of determining the law applicable to the
substance of the dispute. In this connexion, several possibilities were mentioned:
the conflict of laws rules of the place of arbitration; of the place of business
of the claimant; of the place of business of the respondent; and of the place
of enforcement. As to the suggestion that the place of enforcement should be
the determinant factor, it was objected that the country in which the award would
be enforced by the success ful party was not always known in advance, and some
disputes only involved the interpretation of the contract.
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189. A suggestion was made that the paragraph should be modified to read as follows:
IlFailing such designation by the parties, the arbitrators shall apply the law
indicate~ by the conflict rules that appear to the arbitrators to be applicable.!l

190. It was further suggested. that paragraphs 2 and 4 of article 27 should be
merged, by adding to the present words of paragraph 2 the following phrase:
11 • •• taking into account the terms of che contract and the usages of trade!l.

Paragraph 3

191, Opinions were divided concerning the retention of paragraph 3. It was observed
that "ex aequo et bono Vl arbitration was not permitted under the law of several
countries and that, therefore, the provision in paragraph 3 shoula. be modified to
make it clear that the rule was subject to the applicable municipal law; the
present wording was apt to mislead parties.

192. It was suggested that the phrase at the end of paragraph 3, which reads
!land the arbitration law of the country where the award is rendered permits such
arbitration;;, should be deleted. It was also suggested that this phrase should
be replaced by the following: "and the decision is not repugnant to the law of
the country where the award is rendered It •
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193. The prevailing view was that, in view of the importance of trade usaGes as a
source of lavr, this paragraph should be retained. The view was expressed that
article 27 should establish the following order of importance in regard to the
legal rules to be applied by the arbitrators: mandatory provisions of the law
governing the substance of the t'lispute, the express terms of the contract
and trade usages.
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Article 28

197. I
langua
"ordon

Ill. If, before the mfard is rendered) the parties agree on a settlement
of the dispute, the arbitrators shall either issue an order for the
discontinuance of the arbitral proceedings or, if requested by both parties
and accepted by the arbitratol's, record the settlement in the form of an
arbitral award on agreed terms. The arbitrators are not obliged to give
reasons for such an award.

:12. The arbitrators shall, in the order for the discontinuance of the
arbitral proceedings or in the arbitral award on agreed terms, fix the costs
of the arbitration as specified under article 31. Unless otherwise agreed
to by the parties, these costs shall be borne equally by both parties.
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113. Copies of the order for discontinuance of the arbitral proceedings
or of the arbitral award on agreed terms, duly signed by the arbitrators,
shall be transmitted by the arbitrators to the parties and, if the
arbitration is administered by an arbitral institution, tc that institution. jJ

Paragraph 1

194. It was observed that, under this parag~aph, arbitrators were obliged to record
in the form of an arbitral award a settlement of a dispute agreed on by the parties
only if the request of both parties to this effect were accepted by the arbitrators.
It was argued that, when such a request was made by both parties, the arbitrators
should have no power to refUse to record the settlement in the form of an award,
since in that event the parties were entitled to have their wishes prevail.
However, most representatives were of the view that the discretion currently given
in this regard to the a.rbitrators TNas useful and should be retained, as the
settlement agreed on by the parties might be unlawful or contrary to public policy.
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195. One :v'''''presentative suggested that, as a compromise, the paragraph might be
retained J.n its present form, but that a new paragraph might be added to read
as follows:

t
t

Paragr

200. T
qualif
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lIIf the arbitrators are of the view that the settlement will be
contrary to mandatory rules of law on pUblic policy in commercial matters,
they shall refuse to record the settlement in the form of ~n arbitral award.
In such a case the arbitrators shall limit themselves to the issue of an
order for the discontinuance of the arbitral proceedings. it
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lyG. It was noted that a discontinuance of the arbitral proceedings might be caused
by circumstances other than the agreement by parties on a settlement. It was
sugsested that the ambit of the article should therefore be widened so as to
include suitable provisions in regarn to discontinuance when caused by such other
circumstances. It was fur'the!' "' ..... ~';;~::> ::'::d that, in some of these circumstances, such
as when a respondent decided during the course of the arbitral proceedings that the
claim was well founded, it might be desirable to make provision for the recording
of an arbitral award, so that the time and effort already invested in the proceedings
would not be wasted.

197. It was pointed out that the phrase tlorden de suspension" used in the Spanish
language version might be inappropriate as a translation of the French phrase

,t "ordonnance de c16ture t1 •

Paragraph 2

198. The rule stated in the second sentence of this paragraph to the effect that,
unless otherwise agreed to by the parties, the costs of the arbitration shall be
borne equall;,{ bJr both parties, \Vas considered. It was suggested that such a rule
might not b~ a~propriate in every case of a settlement, and that other principles
fo~ apportioning costs, such as apportionment on the basis of the proportion between
the amount agreed to in the settlement and the sum claimed in tl~:c statement of
claim, should also be considered. It was observed by most representatives, however,
that no single principle would be appropriate for all cases and that the best rule
to be adopted might be one which left the matter to the discretion of the arbitrators.

;Paragraph 3

199. It was observed that the issue of the need for conformity of the Rules with
the applicable law had already been considered in the context of other articles
and it was noted, in this connexion, that the procedural steps required under
this paragraph might have to conform to the applicable municipal law.

I

,I

I

Interpretation of the award

Article 29

ill. 1>Tithin 30 days after the communication of the award to the parties,
either party, with notice to the other party, may request that the arbitrators
give an official interpretation of the award, which will be binding upon the
parties.

"2. Such an interpretation shall be given in writing and duly signed by
the arbitrators within 45 days after receipt of the request and shall be
transmitted by the arbitrators to both parties and, if the arbitration is
administered by an arbitral institution, to that institution."

Paragraph 1

200. The view was expressed that the meaning of the adjective llofficial;l used to
qualify the phrase llinterpretation of the award ll was not clear, and that the word
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did not serve a useful purpose. It was accordingly suggested that it might be
deleted. The suggestion was also made that the substitution of the adjective
liauthentic" for the adjective "official" might be considered.

201. It was stated that the meaning to be' given to the word "interpretation" in
the phrase quoted above was not clear. In reply~ it was suggested that the word
was intended to bear the meaning "clarification", and that the latter word might
therefore be substituted for it.

202. It was suggested that the time-limit of 30 days imposed by the pa~agraph

within which a request for interpretation might be made should be deleted. It
was argued in reply, however, that this time-limit was reasonable and should be
retained.

Paragraph 2

203. The view was expressed that the requirement in this paragraph as to the
signing of the interpretation by the arbitrators should be brought into conformity
with the requirements in article 26, paragraph 3, as to the signing of the award.

204. It was suggested that a time-limit should be imposed within which the
interpretation should be cOJ.!lIIl1L.'1icC:!.ted by the arbitrators to the parties, which
would take account of the provisions of article 4.

Article 29 as a whole

205. The view was expressed that the article did not serve a useful purpose and
should be deleted. It was suggested that, if the l1interpretation" of the award
had no legal effect and was intended only as a guide for the parties, the article
served no useful purpose. If, however, the "interpretation ll was intended to have
legal effect, difficulties would arise in relation to its execution; in particular,
the question would arise whether such an "interpretation" would fall within the
ambit of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done at New York, 10 June 1958. If the meaning to be attached to
"interpretation" in this context was only "clarification", then an appropriate
provision might be added to article 30 to enable a party to secure clarification
of the award.

206. On the other hand, it was stated that the article was necessary and should be
retained. The language chosen for conducting the arbitral proceedings might not be
the mother tongue of all the arbitrators, and the language of the award may
consequently need clarification. It was necessary to provide a formal procedure
enabling the parties to. secure clarification of the award where necessary. There
would be a special need for such a procedure by reason of the fact that, under
certain systems of law, the competence of the arbitrators would end with the making

_., of the award, unless the parti~s agreed that the arbitrators were to have competence
after the making of the award.

Correction of the award

Article 30

"I. Within 30 days after the communication of the award to the parties,
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the arbitrators~ on their own initiative or on request of a party~ may correct
any error in computation~ any clerical or typographical error, or any error
of similar nature in the award.

"2. Any such correction, in writing and duly signed by the arbitrators,
shall be communicated by the arbitrators to the parties and, if the arbitration
is administered by an arbitral institution~ to that institution.

"[3. Within 15 days of the communication of the m.ard to the parties, a
party may request the arbitrators to render an additional award as to claims
presented in the arbitral proceedings but omitted from the award. A copy of
such request shall be sent to the other party. If the arbitrators consider
the request justified) they shall complete their award within 60 days of
receipt of the request. The additional award shall comply with the provisions
of article 26.JH

•
Paragraph 1

207. The view wa~ express~d that the time-limit of 30 days imposed by this
paragraph, within which the arbitrators might correct errors of the kind specified
in the paragraph, should be removed; the arbitrators should be free to correct such
errors even after the expiry of the 30 days. It was also suggested, however, that
this time-limit should be retained, but made applicable only where a correction was
requested by a party.

208. A suggestion was made that the period of 30 days should be s~ecified as
commencing not from the communication of the award~ but from the day fixed in the
award for the performance by the parties of their obligations therellilder.

Paragraph 2

209. There was general agreement that the provisions of this paragraph were
acceptable.

Paragraph 3

210. A suggestion was made that the scope of the paragraph might be restricted to
claims unintentionally omitted from the award owing to a mistake or tc negligence
on the part of the arbitrators.

• 211. It was stated that the time-limit of 15 days provided in this paragraph
for requesting the rendering of an additional award was too short: if the
paragraph were retained~ the period should be 30 days, as in paragraph 1.

212. The view was expressed that the provisions of this paragraph were useful and
should be retained; the brackets enclosing it should therefore be deleted. However,
it was also stated that the paragraph could be deleted, and that a party aggrieved
by an omission in the award should be left free to decide on the action to be
taken by him.
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Administered

"( ii ) the costs of
administration as declared by the
arbitral institution~

;IA (a) (i) the fee of arbitrators,
to be stated separately and to be
fixed by the arbitrators themselves
after consultation with the arbitral
institution which may make any
comment it deems appropriate
crncerning the fee suggested by the
arbitrators;

I: (b) tht~ travel and other expenses incurred by the arbitrators;

Non-administered

11 (a) the fee of arbitrators, to
stated separately and to be fixed
the arbitrators themselves;

be
by

·-·90-

Article 31 ~j

lI(d) the travel expenses of witnesses, to the extent such expenses
are approved by the arbitrators j

lI(e) the compensation for legal assistance of the successful party, if
the arbitrators deem that legal assistance was necessary under the
circumstances of the case and if such compensation was claimed during the
arbitral proceedings, and only to the extent that the compensation is
deemed reasonable and appropriate by the arbitrators.

II(C) the costs of expert advice and of other assistance required by
the arbitrators;

ill. The ~rbitrators shall fix the costs of arbitration in their
award. The term icostsi includes:

"2. The costs of arbitration shall, in general, be borne by the
unsuccessful party. The arbitrators may, however, apportion the costs
betw'een the parties. 11

213. There was general agreement that the provision contained in the first
sentence of this paragraph was acceptable •

if Article 31 contains prOV2S2ons in parallel columns, one of which deals
with IInon-administeredil arbitration, and the other with i1administered ll arbitration.
As a consequence of the views expressed by many representatives that i1administered ii

arbitration should be excluded from the scope of the Rules, paragraphs P (a) (i)
and A (a) (ii) in the column dealing with H adIninistered" arbitration wel"e not
considered.

Paragraph 1
:)
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Subparagraph (a)

214. In regard to the prOV1Slon in this subparagraph \~1ich e~p0wered the arbitrators
themselves to fix their fees, the view was expressed that there should be some
limitation on this power. It was suggested that the article should set out a scale
of fees for arbitrators, which would, inter alia, impose a ceiling on the fees
payable. It was also pointed out that different factors, for example, the amount
in dispute in the arbitration and the duration of the arbitration, might need to be
taken into account in determining the ceiling on the fees.

215. In a case where the parties had agreed on the desi~nation of an appointing
authority for the appointment of arbitrators, it was proposed that a provision
should be added to this subparagraph requiring consultation between the arbitrators
and such appointing authority on the subject of the fees of the arbitrators.

Subparagraphs (b). (c) and (d)

216. There was general agreement that the provisions contained in these
subparagraphs were acceptable.

Subparagraph (e )

217. It was noted that, under this subparagraph, the term ;'costs I; included
compensation for legal assistance of the successful party only if, inter alia,
lithe arbitrators deem that legal assistance was necessary under the circumstances
of the case". The view was expressed by several representatives that the question
whether legal assistance was necessary for a party under the circumstances of the
case was a matter which should be left exclusively to the judgement of that party,
and that the opinion of the arbitrators on this issue should be regarded as
irrelevant in the awarding of costs in respect of such assistance. It was suggested,
therefore, that the words lIif the arbitrators deem that legal assistance was
necessary under the circumstances of the case 71 should be deleted.

218. It was also noted that, under certain legal systems, each party bore the
expenses of legal assistance obtained by it, and a party was required to pay
compensation for the legal expenses of the other party only where the former
party was a claimant who had made a frivolous claim in bad faith, or a respondent
who had used dilatory tactics or had set up a frivolous defence. A suggestion was
made that this system of apportionment might be adopted in regard to the costs of
legal assistance.

Paragraph 2

219. It was proposed that the rule contained in this paragraph that the costs of
arbitrators shall, in general, be borne by the unsuccessful party should be stated
in unqualified terms, and that the words i:in general" appearing in the first
sentence should therefore be deleted. The view was also expressed, however, that,
while the words "in general li might be regarded as inappropriate, the rule should
not be stated in unqualified terms, but that other language such as "ordinarily11 ,

or Hin principle" should be inserted at an appropriate point in the sentence, in
order to safeguard the right of arbitrators to apportion costs on a different basis
if th~re were good reasons for doing so.
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220. It was observed that any possible interrelationship between the rule on the

apportionment of costs contained in this paragraph and that con·tained in

article 28, paragraph 2~ should be examined.

221. It was also observed that, during the consideration of article 16,

paragraph 3, the proposal had been made that the costs occasioned to the other

party by supplementing or altering a claim should be borne by the claimant. It

ivas suggested that, if this proposal were adopted, a suitable provision gi"lring

effect to it might be inserted in this paragraph.

Article 31 as a whole

222. A suggestion ivaS made that this article needed to be supplemented by an

additional article laying dmm rules with respect to certain ques'cions related

to the ones dealt with herein. Such rules might, for instance. require arbitrators

to keep the expenses of the arbitration to a minimum, or state that arbitrators

should not be entitled to additional remuneration if they interpreted the award,

or corrected mistakes in it.

HDeposit of costs

Article 32 .i /

.~

•

t::· "Non-administered

HI. Arbitrators, on their
appointment, may require each party
to deposit an equal amount as an
advance for the costs of arbitration.

H2. During the course of the
arbitral proceedings, the arbitrators

may require supplementary deposits
from the parties .

113. If the required deposits
are not paid in full within 30 days,

the arbitrators shall notify the
parties of the default and give an
opportunity to either party to make
the required payment.

114. The arbitrators shall
render an accounting to the parties
of the deposits received and return
any unexpended balance to the parties. r;

tlAdministered

alA. The arbitral institution
may require, after consultation with
the arbitrators~ that each party
deposit an equal amount as an
advance for the costs of arbitration.

i12A. During the course of the

arbitral proceedings, the arbitral
institution may require supplementary

deposits from the parties if requested
to do so by the arbitrators.

H3A. If the required deposits

are not paid in full within 30 days,
the arbitral institution shall notify

both the arbitrators and the parties
of the default and give an opportunity
to either party to make the required
payment.

a4A. The arbitral institution

j/ Article 32 contains provls10ns in parallel columns, one of which deals with

Hnon-administeredH arb itration, an d the other with 1iadministered11 arbitration. As

a consequence of the views expressed by many representatives that liadministered fl

arbitration should be excluded from the scope of the Rules, paragraphs lA, 2A, 3A

and 4A in the colU1JJI1 dealing vrith liadministered:i arbitration were not considered.
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223. There was general agreement that the provisions of these paragraphs were
acceptable.

Paragraph 3

224. It was observed that, according to the commentary to the article, this
para.graph was intended to give a. party an opportunity to make the deposit ')f the
other party, who had failed to make payment when required under :paragraphs 1 or 2.
It was suggested that in certain language versions the text may need to be ~evised

to clarify the meaning.

225. The question was raised as to the effect of a failure by one or more of the
parties to make a deposit when required to do so. It was observed in reply that
arbitrators were engaged under a contract of service, a term of Which would be
that the depos its in ques,tion were to be made. I f such deposits were not
forthcoming, the arbitrators would be entitled not to perform their contract.
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International payment s: security interests
in goods: report of the Secretary-
General

International payments: bankers'
commercial credits; bank guarantees: note
by the Secretary-General

International payments: study on security
interests: note by the Secretariat

Report of the Working Group on the
International Sale of Goods on the work
of its sixth session (New York,
27 January-7 February 1975)

International payments: negotiable
instruments: Draft Uniform Law on
International Bills of Exchange and
International Promissory Notes: report
of the Working Group on International
Negotiable Instruments on the work of its
third session (Geneva, 6-17 January 1975)

International commercial arbitration:
preliminary draft set of arbitration rules
for optional use in ad hoc arbitration
relating to international trade (UNCITRAL
Arbitration Rules): report of the
Secretary-General

International legislation on shipping:
report of the Working Group on the work
of its seventh session (Geneva,
30 September-ll October 1974)

International sale of goods: general
conditions of sale and standard contracts:
report of the Secretary-General
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Liability for damage caused by products
intended for or involved in international
trade: report of the Secretary-General

A/CN.9/103

A/CN.9/104

· . . . . . . . . . . . .

· . . . . . . . . ~ . . . Multinational enterprises:
Secretary-General
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A/CN.9/VIII/CRP.l and Add.l to 19 Draft report of the United Rations
Cownission on International Trade Law on
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B. Restricted series

• • • • • • • • • • • 0 0 Training and assistance in the field of
international trade law: note by the
Secretary-General

International legislation on shipping:
report of the Working Group on
International Legislation on Shipping on
the work of its eighth session (New York~

10-21 February 1975)

Synposium on International Trade Law

Current activities of international
organizations related to the harmonization
and unificaticn of international trade
law: report of the Secretary-General

Provisional agenda~ notes on the
provisional agenda~ and tentative schedule
of meetings: note by the Secretary­
General

Future work: legal interest rate for
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