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  Draft article 5 

Criminalization under national law 

1. Each State shall take the necessary measures to ensure that crimes against humanity 

constitute offences under its criminal law. 

2. Each State shall take the necessary measures to ensure that the following acts are 

offences under its criminal law:   

 (a) committing a crime against humanity; 

 (b) attempting to commit such a crime; and 

 (c) ordering, soliciting, inducing, aiding, abetting or otherwise assisting in or 

contributing to the commission or attempted commission of such a crime. 

3. Each State shall also take the necessary measures to ensure that the following are 

offences under its criminal law: 

 (a) a military commander or person effectively acting as a military commander 

shall be criminally responsible for crimes against humanity committed by forces under his 

or her effective command and control, or effective authority and control as the case may be, 

as a result of his or her failure to exercise control properly over such forces, where: 

(i) that military commander or person either knew or, owing to the 

circumstances at the time, should have known that the forces were committing or 

about to commit such crimes; and 

(ii) that military commander or person failed to take all necessary and reasonable 

measures within his or her power to prevent or repress their commission or to submit 

the matter to the competent authorities for investigation and prosecution. 

 (b) With respect to superior and subordinate relationships not described in 

paragraph (a), a superior shall be criminally responsible for crimes against humanity 
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committed by subordinates under his or her effective authority and control, as a result of his 

or her failure to exercise control properly over such subordinates, where: 

(i) the superior either knew, or consciously disregarded information which 

clearly indicated, that the subordinates were committing or about to commit such 

crimes; 

(ii) the crimes concerned activities that were within the effective responsibility 

and control of the superior; and 

(iii) the superior failed to take all necessary and reasonable measures within his or 

her power to prevent or repress their commission or to submit the matter to the 

competent authorities for investigation and prosecution. 

4. Each State shall take the necessary measures to ensure that, under its criminal law, 

the fact that an offence referred to in this draft article was committed pursuant to an order 

of a Government or of a superior, whether military or civilian, is not a ground for excluding 

criminal responsibility of a subordinate. 

5. Each State shall take the necessary measures to ensure that, under its criminal law, 

the offences referred to in this draft article shall not be subject to any statute of limitations. 

6. Each State shall take the necessary measures to ensure that, under its criminal law, 

the offences referred to in this draft article shall be punishable by appropriate penalties that 

take into account their grave nature. 

  Draft article 6 

Establishment of national jurisdiction 

1. Each State shall take the necessary measures to establish its jurisdiction over the 

offences referred to in draft article 5 in the following cases: 

 (a) when the offence is committed in any territory under its jurisdiction or on 

board a ship or aircraft registered in that State; 

 (b) when the alleged offender is a national of that State or, if that State considers 

it appropriate, a stateless person who is habitually resident in that State’s territory;  

 (c)  when the victim is a national of that State if that State considers it 

appropriate. 

2. Each State shall also take the necessary measures to establish its jurisdiction over the 

offences referred to in draft article 5 in cases where the alleged offender is present in any 

territory under its jurisdiction and it does not extradite or surrender the person in 

accordance with the present draft articles. 

3. The present draft articles do not exclude the exercise of any criminal jurisdiction 

established by a State in accordance with its national law. 

  Draft article 7 

Investigation 

Each State shall ensure that its competent authorities proceed to a prompt and impartial 

investigation whenever there is reasonable ground to believe that acts constituting crimes 

against humanity have been or are being committed in any territory under its jurisdiction. 
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  Draft article 8 

Preliminary measures when an alleged offender is present 

1. Upon being satisfied, after an examination of information available to it, that the 

circumstances so warrant, any State in the territory under whose jurisdiction a person 

alleged to have committed any offence referred to in draft article 5 is present shall take the 

person into custody or take other legal measures to ensure his or her presence. The custody 

and other legal measures shall be as provided in the law of that State, but may be continued 

only for such time as is necessary to enable any criminal, extradition or surrender 

proceedings to be instituted.   

2. Such State shall immediately make a preliminary inquiry into the facts.  

3. When a State, pursuant to this draft article, has taken a person into custody, it shall 

immediately notify the States referred to in draft article 6, paragraph 1, of the fact that such 

person is in custody and of the circumstances which warrant his or her detention. The State 

which makes the preliminary inquiry contemplated in paragraph 2 of this draft article shall 

promptly report its findings to the said States and shall indicate whether it intends to 

exercise jurisdiction. 

  Draft article 9 

Aut dedere aut judicare 

The State in the territory under whose jurisdiction the alleged offender is present shall 

submit the case to its competent authorities for the purpose of prosecution, unless it 

extradites or surrenders the person to another State or competent international criminal 

tribunal. Those authorities shall take their decision in the same manner as in the case of any 

other offence of a grave nature under the law of that State. 

  Draft article 10 

Fair treatment of the alleged offender 

1. Any person against whom measures are being taken in connection with an offence 

referred to in draft article 5 shall be guaranteed at all stages of the proceedings fair 

treatment, including a fair trial, and full protection of his or her rights under applicable 

national and international law, including human rights law. 

2. Any such person who is in prison, custody or detention in a State that is not of his or 

her nationality shall be entitled: 

 (a) to communicate without delay with the nearest appropriate representative of 

the State or States of which such person is a national or which is otherwise entitled to 

protect that person’s rights or, if such person is a stateless person, of the State which, at that 

person’s request, is willing to protect that person's rights;  

 (b) to be visited by a representative of that State or those States; and 

 (c) to be informed without delay of his or her rights under this paragraph. 

3. The rights referred to in paragraph 2 shall be exercised in conformity with the laws 

and regulations of the State in the territory under whose jurisdiction the person is present, 

subject to the proviso that the said laws and regulations must enable full effect to be given 

to the purpose for which the rights accorded under paragraph 2 are intended. 

    


