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1. Pursuant to paragraph 13 of CGeneral Assenbly resolution 51/160, the
International Law Comm ssion at its 2477th meeting on 15 May established a
Wor ki ng Group 1/ to examine further the topic of “Diplomatic Protection” and
“to indicate the scope and the content of the [topic] in the |light of the
comments and observations nade during the debate in the Sixth Commttee on the
report of the Commission and any witten comments that Governments may wi sh to
subm t”.

2. The Working Group held three neetings from16 May to 1 July. It had
before it the “General Qutline” prepared by the Conmi ssion at its
forty-eighth session, 2/ the topical summary of the discussion held in the
Sixth Commttee at its fifty-first session, 3/ and witten comments submitted
by Governnents. 4/

1/ M. M Bennouna (Chairman), M. |I. Browlie, M. J. Crawford,
M. R Goco, M. G Hafner, M. M Herdocia Sacasa, M. J. Kateka,
M. Lukashuk, M. T. Ml escanu, M. G Panbou-Tchivounda, M. B. Sepul veda,
M. R Rosenstock, M. B. Simm and M. Z. Glicki (ex-officio).

2/ See Oficial Records of the General Assenbly, Fifty-first Session,
Suppl ement _No. 10, (A/51/10), Addendum 1, p. 335.

3/ A/ CN. 4/ 479, section E (6).

4/ A/ 51/ 358 and Add. 1.

GE. 97- 62397 (E)
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3. The Working Group is mndful of the customary origins of diplomtic
protecti on whose exerci se was characterized by the Permanent Court of
International Justice as an “elenentary principle of international |aw (The
Mavrommatis Pal estine Concessions). G ven the increased exchange of persons
and comerce across State lines, clains by States on behalf of their nationals
will remain an area of significant interest. The Wrking G oup concluded that
the subject of Diplomatic Protection is appropriate for consideration by the
Conmi ssi on.

4, The Working Group attenpted to: (a) clarify the scope of the topic to
the extent possible; and (b) identify issues which should be studied in the
context of the topic. The Wirking Group has not taken a position on various

i ssues raised which require careful study of State practice, jurisprudence and
doctri ne.

5. The Working Group agreed that the study could follow the traditiona
pattern of articles and comentaries, but left for future decision the
question of its final form The outcone of the work of the Commi ssion on the
subj ect may, for exanple, take the formof a convention or guidelines.

6. In the view of the Working Group, the topic is primarily concerned with
the basis, conditions, nodalities and consequences of diplomatic protection
clai ms brought by States on behalf of their nationals against another State.
A similar nmechani sm has been extended by analogy to clains by internationa
organi zations for the protection of their agents.

7. The Working G oup reviewed the “Ceneral CQutline” of the topic of

di pl omatic protection contained in the report of the Conm ssion on the work of
its forty-eighth session and decided to retain only nmaterial dealing with

di plomatic protection stricto sensu. The scope of the topic will not include
deriving fromdirect injury caused by one State to another. In other words it
woul d only address indirect harm (harm caused to natural or |egal persons
whose case is taken up by a State) and not direct harm (harm caused directly
to the State or its property). It concluded therefore that section 3 of the
outline (Protection of certain forns of State property, and individuals only
incidentally) was not strictly part of the topic.

8. The Working G oup also drew attention to the distinction between

di pl omatic protection properly so called, that is to say a formal clai mmde
by a State in respect of an injury to one of its nationals which has not been
redressed through | ocal renedies, and certain diplomatic and consul ar
activities for the assistance and protection of nationals as envi saged by
articles 3 and 5 respectively of the Vienna Convention on Diplomatic Rel ations
of 1961 and the Vienna Convention on Consul ar Rel ati ons of 1963.

9. The Working Group agreed that the title “Di plomatic Protection” should
remain, for it has becone a “termof art” in all official |anguages of the
United Nations.

10. The delimtation of the scope of the topic pronpted the Wrking Goup to
recall a nunber of principles and distinctions which help to define the
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institution of diplomatic protection. Adhering strictly to the content of the
topic, the Wrking Group presents its main aspects as they energe in
i nternational practice.

. SCOPE OF THE TOPIC

1. Topic confined to secondary rules of international |aw

11. Just like the topic of State responsibility, the Conmission in its study
of diplomatic protection should focus on the consequences of an
internationally wongful act (by conm ssion or om ssion) which has caused an
indirect injury to the State usually because of injury to its nationals.

12. Thus the topic will be limted only to codification of secondary rules
on the subject: while addressing the requirenent of a violation of an
international obligation of the State as a prerequisite, it will not address
the specific content of those international |egal obligations, whether under
customary or treaty | aw

2. The nature and definition of diplomatic protection

13. On the basis of nationality of natural or |egal persons, States claim
as against other States, the right to espouse their cause and act for their
benefit when they have suffered injury and/or a denial of justice in another
State. In this respect, diplomatic protection has been defined by the

i nternational jurisprudence as a right of the State (see, for exanple, the
Mavrommatis Pal esti ne Concessions case, Series A, No. 2, 30 August 1924, and

t he Panevezys-Saldutiskis Railway case, Series A/B, No. 76, 28 February 1939).

14. From an historical standpoint, it is the link of nationality which

provi des the basis of a right of protection by the State, although in sone
cases, by neans of an international agreenent, a State may be invested with
the right to represent another State and act for the benefit of its nationals.

15. The Hague Convention of 1930 stated as a rule that “A State may not
afford di plomatic protection to one of its nationals against a State whose
nationality such person al so possesses”. The question may arise as to whet her
this rule is still applicable and whether the criterion of effective
nationality should not also be applied in this case. (lLran-United States
case, Series A No. 18, 6 April 1984). The situation may change in case of
protection clainmed by international organizations. |In the Reparations case,
the International Court of Justice stated that the protection clained by the
United Nations is based not upon the nationality of the victimbut upon his
status as an agent of the organization (I.C J., Advisory Opinion of

11 July 1949, “Reparations for injuries suffered in the service of the

United Nations”, 1949, I.C. J. Reports). Therefore it does not matter whether
or not the State to which the claimis addressed regards the victimas its own
nati onal, because the question of nationality is not pertinent to the

adm ssibility of the claim

16. A nunber of issues require further discussion. One is whether
di pl omatic protection is based solely on a jurisdiction ratione personae over
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the beneficiary. A related question is whether, even when an individua
declines diplomtic protection fromits State of nationality, that State may
neverthel ess exercise diplomatic protection. Another issue is whether

di pl omatic protection may be exercised at the discretion of a State, or

whet her there is a right of a national to diplomatic protection. Yet another

i ssue is whether the topic should cover fornms of protection other than clains.
Finally, the issue of the application of the rules of diplomatic protection in
i nstances of State succession may be consi dered.

3. Diplomatic protection concerns indirect injury

17. An injury suffered by a national which is espoused by a State is terned
indirect. Such an espousal nmakes it possible to circunvent the |ack of direct
access of the nationals to the international sphere. The State then
intervenes “to ensure, in the person of its subjects, respect for the rules of
international |law (Mavrommtis). Wen the injury is suffered by an agent of
an international organization, the organization may exercise functiona
protection on his behalf (to protect his rights), without prejudice to the
possibility of the national State acting for his benefit by virtue of

di pl omatic protection (Reparations case).

18. The question also arises as to the type of injury for which an

i nternational organization is allowed to exercise protection. In the
Reparations case, the International Court of Justice linmted the injury for

whi ch the organi zation could denmand reparation to one arising froma breach of
an obligation designed to help an agent of the organization performhis or her
duties (ibid, p. 182). The Wrking Goup, at this stage, takes no position on
whet her the topic of “diplomatic protection” should include protection clained
by international organizations for the benefit of their agents. Taking into
account the relationship between the protection exercised by States and
functional protection exercised by international organizations, the Wrking
Group agreed that the latter should be studied, at the initial stage of the
work on the topic, in order to enable the Comri ssion to nake a deci sion, one
way or another, on its inclusion in the topic.

19. The espousal of the claimby the national State gives it sone freedomin
the determination with the other State on the form of settlenent for
reparation, which may also include a lunp sumfor a group of persons.

I'1. CONTENT OF THE TOPI C

20. The topic of diplomatic protection deals with at |east four major areas:
(i) the basis for diplomatic protection, the required |inkage between the
beneficiary and the States exercising diplomatic protection; (ii) claimnts
and respondents in diplomtic protection, that is who can claimdiplomatic
protection agai nst whom (iii) the conditions under which diplomtic
protection may be exercised; and (iv) finally, the consequences of diplomatic
protection. The Wbrking Goup has identified a nunber of issues under each of
the four main areas for study by the Comm ssion
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Chapter one. Basis for diplomatic protection

Nat ural persons
1. Nat i onal s, continuous nationality

2. Mul tiple nationals: dominant nationality, genuine link, effective
nationality, bona fide nationality

(a) As against third States

(b) As agai nst one of the States of nationality

3. Aliens in the service of the State

4, St at el ess persons

5. Non-nationals formng a mnority in a group of national claimnts
6. Non-nationals with | ong residence in the State espousing

di pl omatic protection

7. Non-nationals in the framework of international organizations of
i ntegration

Legal persons
1. Cat egories of |egal persons

(a) Corporations, and other associations in varying forns in
different |egal systens

(b) Par t ner shi ps
2. I nsurers

3. Ri ght of espousal in special cases (factors: nationality of |ega
persons, theories of control or nationality of share hol ders)

O her cases (ships, aircrafts, spacecrafts, etc.)
Transferability of clains

Chapter two. Parties to diplomatic protection (clainmnts and
respondents in diplomatic protection)

States
I nternational organi zations (“functional” protection)
Regi onal econom c integration organizations

O her entities
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Chapter three. The conditions under which diplomatic
protection is exercised
A Preli m nary considerations
1. Presunptive evidence of violation of an international obligation
by a State
2. The “cl ean hands” rule
3. Proof of nationality
4, Exhausti ons of |ocal renedies
(a) Scope and neani ng
(b) Judicial, adm nistrative and discretionary renedi es
(c) Exception to the requirenent of exhaustion of |ocal renedies
(i) Denonstrable futility in utilizing |ocal renedies
(ii) Absence of safety for the claimant in the site where
| ocal remedi es nay be exercised
(iii) Espousal of |arge nunbers of simlar clainms
5. Lis alibi pendens
6. The inmpact of the availability of alternative internationa
renmedi es
(a) Ri ght of recourse to human rights bodies
(b) Ri ght of recourse to international tribunals in the
field of foreign investnent
(c) O her procedural obligations
7. The question of tineliness; effect of delay in the absence of
rul es on prescription
B. Presentation of an international claim
1. The rel evance of damage as an incidence of the claim
2. The rule of nationality of clains
C. The circumstances under which a State is deenmed to have espoused a claim

for diplomatic protection

D. Renunci ation of diplomatic protection by an individual
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Chapter four. Consequences of diplonmatic protection

A Accord and satisfaction

B. Creation of a jurisdiction to determine and |iquidate clains

C. Lunmp-sum settl enents

D. El i m nati on or suspension of private rights

E. Ef fect on settlenents of subsequent discovery of mstake, fraud, etc.

I11. FUTURE WORK OF THE COWM SSI ON

21. The Working Group reconmends the appoi ntment of a Special Rapporteur for
the topic at the present session. The Special Rapporteur will present a
prelimnary report at the next session of the Conm ssion on the basis of the
outline proposed by the Wrking G oup. The Wrking Goup al so suggests that
the Comm ssion attenpt to conplete the first reading of the topic by the end
of the present quinquenni um



