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Annex II  
 

  Identification of customary international law: bibliography  
 

 

The subject of identification of customary international law is one on which a great deal has been written, and the 

present bibliography does not seek to be exhaustive. 

  

Part A lists writings dealing with identification of customary international law in general, including textbooks. 

Part B contains studies on particular aspects of the identification of customary international law, which correspond 

in part to issues dealt with by some of the draft conclusions on the identification of customary international law. 

Part C is dedicated to studies relevant to the identification of customary international law in different fields.  

  

The Special Rapporteur would be grateful for suggestions of any additional references, which could be included in 

an updated bibliography to be produced at the time of the second reading of the draft conclusions and accompanying 

commentaries. 

A. General studies on customary international law 

1. Documents 

 

 International Law Commission, ‘Article 24 of the Status of the International Law Commission: Working 

Paper by Manley O. Hudson, Special Rapporteur’, UN Doc. A/CN.4/16 (1950). 

 International Law Association, London Statement of Principles Applicable to the Formation of General 

Customary International Law, with commentary: Resolution 16/2000 (Formation of General Customary 

International Law), adopted at the sixty-ninth Conference of the International Law Association, in London, 

on 29 July 2000. 

 International Law Commission, ‘Formation and evidence of customary international law: Elements in the 

previous work of the International Law Commission that could be particularly relevant to the topic ’, 

Memorandum by the Secretariat, UN Doc. A/CN.4/659 (2013). 

 International Law Commission, ‘First report on formation and evidence of customary international law by 

Michael Wood, Special Rapporteur’, UN Doc. A/CN.4/663 (2013).  

 International Law Commission, ‘Second report on identification of customary international law by 

Michael Wood, Special Rapporteur’, UN Doc. A/CN.4/672 (2014). 

 International Law Commission, ‘Third report on identification of customary international law by Michael 

Wood, Special Rapporteur’, UN Doc. A/CN.4/682 (2015). 

 International Law Commission, ‘Fourth report on identification of customary international law by 

Michael Wood, Special Rapporteur’, UN Doc. A/CN.4/695 (2016). 

 International Law Commission, ‘The role of decisions of national courts in the case-law of international 

courts and tribunals of a universal character for the purpose of the determination of customary international 

law’, Memorandum by the Secretariat, UN Doc. A/CN.4/691 (2016). 

2. Books 

 

 Bederman, D.J., Custom as a Source of Law (Cambridge University Press, 2010). 

 Bradley, C. (ed.), Custom’s Future: International Law in a Changing World  (Cambridge University Press, 

2016). 

 Byers, M., Custom, Power and the Power of Rules: International Relations and Customary International 

Law (Cambridge University Press, 1999). 

http://undocs.org/A/CN.4/16
http://undocs.org/A/CN.4/659
http://undocs.org/A/CN.4/663
http://undocs.org/A/CN.4/672
http://undocs.org/A/CN.4/682
http://undocs.org/A/CN.4/695
http://undocs.org/A/CN.4/691
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 Chigara, B., Legitimacy Deficit in Custom: A Deconstructionist Critique (Ashgate Dartmouth, 2001). 

 D’Amato, A.A., The Concept of Custom in International Law (Cornell University Press, 1971). 

 Danilenko, G.M., Обычай в современном международном праве (Nauka, 1988). 

 Deumier, P., Le droit spontané (Economica, 2002). 

 Elias, O.A. and Lim, C.L., The Paradox of Consensualism in International Law (Kluwer Law International, 

1998). 

 Lepard, B., Customary International Law: A New Theory with Practical Applications (Cambridge 

University Press, 2010). 

 Lepard, B. (ed.), Re-examining Customary International Law (Cambridge University Press, 2016). 

 Lijnzaad, L. and Council of Europe (eds.), The Judge and International Custom (Brill Nijhoff, 2016). 

 Mateesco, N., La coutume dans les cycles juridiques internationaux  (Pedone, 1947). 

 Mendelson, M.H., ‘The Formation of Customary International Law’, 272 Recueil des Cours (1998)  

155-410. 

 Peñaranda, A., La costumbre en el derecho internacional (Editorial de la Universidad Complutense, 1988). 

 Simma, B.: Das Reziprozitätselement in der Entstehung des Völkergewohnheitsrechts  (Fink Verlag, 1970). 

 Sur, S., La coutume internationale (Litec, 1990). 

 Suy, E., La coutume comme fait de production juridique (Institut des hautes études internationales, 1965). 

 Thirlway, H.W.A., International Customary Law and Codification: An Examination of the Continuing Role 

of Custom in the Present Period of Codification of International Law (Sijthoff, 1972). 

 Unger, R.-F., Völkergewohnheitsrecht — objektives Recht oder Geflecht bilateraler Beziehungen (Tuduv 

Verlagsgesellschaft, 1978). 

 Villiger, M.E., Customary International Law and Treaties: A Manual on the Theory and Practice of the 

Interrelation of Sources, 2nd edition (Kluwer Law International, 1997). 

 Wolfke, K., Custom in Present International Law, 2nd revised edition (Martinus Nijhoff Publishers, 1993). 

3. Sections in Textbooks 

 

 Arangio-Ruiz, G. ‘Consuetudine (consuetudine internazionale)’, in P. Spirito (ed.), Enciclopedia Giuridica 

(Istituto della Enciclopedia Italiana Roma, 1988) 1-2. 

 Boas, G., Public International Law: Contemporary Principles and Perspectives  (Edward Elgar, 2012)  

73-105. 

 Chen, L.-C., An Introduction to Contemporary International Law: A Policy-Oriented Perspective,  

3rd edition (Oxford University Press, 2015) 426-430. 

 Clapham, A., Brierly’s Law of Nations: An Introduction to the Role of Law in International Relations ,  

7th edition (Oxford University Press, 2012) 57-63. 

 Corten, O., Méthodologie du droit international public  (Université de Bruxelles, 2009) 149-177. 

 Crawford, J., Brownlie’s Principles of Public International Law, 8th edition (Oxford University Press, 

2012) 23-34. 

 Crawford, J., ‘Chance, Order, Change: The Course of International Law’, 365 Recueil des Cours (2013) 

48-69. 

 Daillier, P., Forteau, M., Pellet, A., Droit international public, 8th edition (L.G.D.J., 2009) 353-379. 

 Danilenko, G.M., Law-Making in the International Community (Martinus Nijhoff Publishers, 1993) 75-129. 

 Degan, V.D., Sources of International Law (Martinus Nijhoff, 1997) 142-252. 

 Diez de Velasco, M., Instituciones de derecho internacional público, C. Escobar Hernández (ed.),  

18th edition (Tecnos, 2012) 136-149. 

 Dugard, J., International Law: A South African Perspective  (Juta Publishers, 2011) 26-34. 

 Jennings, R. and Watts, A. (eds.), Oppenheim’s International Law, 9th edition (Longmans, 1991) 25-31.  

 Klabbers, J., International Law (Cambridge, 2013) 26-34. 
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 Koskenniemi, M., From Apology to Utopia: The Structure of International Legal Argument  (Cambridge 

University Press, 2005) 388-473. 

 Lowe, V., International Law (Oxford University Press, 2007) 36-63. 

 Lukashuk, I.I., Международное право, Vol. 1, 3rd edition (Wolters Kluwer Russia, 2005) 105-113. 

 Menzhinskiy V.I. and Danilenko, G.M., ‘Процесс образования и действия международного обычного 

права’, in Ushakov, N.A. (ed.), Международное право и международный правопорядок  (Институт 

Государства и Права, 1981) 53-54. 

 Monroy, M., Derecho Internacional Público (Temis, 1998) 73-76. 

 Mulamba Mbuyi, B., ‘La coutume internationale’, in Introduction à l’étude des sources modernes du droit 

international public (Bruylant, 1999) 25-50. 

 Murase, S., International Lawmaking: Sources of International Law (Toshindo, 2002) (in Japanese), 

translated by Yihe Qin (Chinese People’s Public Safety University Press, 2012) 1-92 (in Chinese). 

 Murphy, S.D., Principles of International Law, 2nd edition (West, 2012) 92-101. 

 Parry, C., The Sources and Evidences of International Law (Manchester University Press, 1965) 56-82. 

 Pastor, J., Curso de Derecho Internacional Público y Organizaciones Internacionales  (Tecnos, 2003)  

69-82. 

 Pellet, A., ‘Article 38’, in A. Zimmermann et al. (eds.), The Statute of the International Court of Justice: A 

Commentary, 2nd edition (Oxford University Press, 2012) 748-764. 

 Remiro, A. et al., Derecho Internacional (Tirant Lo Blanch, 2010) 205-236. 

 Shaw, M.N., International Law, 7th edition (Cambridge University Press, 2014) 51-69. 

 Thirlway, H., The Sources of International Law (Oxford University Press, 2014) 53-91. 

 Thirlway, H., ‘The Sources of International Law’, in M. Evans, International Law, 4th edition (Oxford 

University Press, 2014) 97-103.  

 Tunkin, G. I., ‘Особенности создания обычных норм международного права’, in Курс 

международного права (Nauka, 1989) 189-197. 

 Tunkin, G.I., (L.N. Shestakov, ed., W.E. Butler, ed., trans.), Theory of International Law (Wildy, 

Simmonds & Hill, 2003) 121-159. 

 van Hoof, G.J.H., Rethinking the Sources of International Law (Kluwer Law International, 1983) 85-116. 

4. Articles and book chapters 

 

 Abi-Saab, G., ‘La coutume dans tous ses états ou le dilemme du développement du droit international 

général dans un monde éclaté’, in Istituto di Diritto Internazionale e della Navigazione Genova and others 

(eds.) Le droit international à l’heure de sa codification: Etudes en honneur de Roberto Ago , Vol. 1 

(Giuffré, 1987) 53-65. 

 Akehurst, M., ‘Custom as a Source of International Law’, 47 British Yearbook of International Law (1975) 

1-53. 

 Baker, R.B., ‘Customary International Law in the 21st Century: Old Challenges and New Debates’,  

21 European Journal of International Law (2010) 173-204. 

 Barberis, J.A, ‘Es la costumbre una fuente de derecho internacional?’ 3 Anuario argentino de derecho 

internacional (1987/1989) 11-22. 

 Barberis, J.A., ‘Réflexions sur la coutume internationale’, 36 Annuaire français de droit international 

(1990) 9-46. 

 Barberis, J.A., ‘La coutume est-elle une source formelle du droit international?’, in Le Droit International 

Au Service de la Paix, de la Justice et du Développement: Mélanges Michel Virally  (Pedone, 1991) 43-52. 

 Barboza, J., ‘The Customary Rule: From Chrysalis to Butterfly’, in C.A. Armas Barea et al. (eds.), Liber 

Amicorum ‘In Memoriam’ of Judge José María Ruda (Kluwer Law International, 2000) 1-14. 

 Bernhardt, R., ‘Ungeschriebenes Völkerrecht’, 36 Zeitschrift für ausländisches öffentliches Recht und 

Völkerrecht (1976) 50-76. 
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 Bernhardt, R., ‘Customary International Law: New and Old Problems’, 19 Thesaurus Acroasium: Sources 

on International Law (1992) 199-221. 

 Bleckmann, A., ‘Zur Feststellung und Auslegung von Völkergewohnheitsrecht’, 37 Zeitschrift für 

ausländisches öffentliches Recht und Völkerrecht (1977) 504-529. 

 Blutman, L., ‘Conceptual Confusion and Methodological Deficiencies: Some Ways that Theories on 

Customary International Law Fail’, 25 European Journal of International Law (2014) 529-552. 

 Bodansky, D., ‘Prologue to a Theory of Non-Treaty Norms’, in M.H. Arsanjani, J. Katz Cogan,  

R.D. Sloane and S. Wiessner (eds.), Looking to the Future: Essays on International Law in Honor of  

W. Michael Reisman (Martinus Nijhoff, 2011) 119-134. 

 Bokor-Szegö, H., ‘Le rôle du droit coutumier dans le droit international contemporain’, 15 Acta Juridica 

Academiae Scientiarum Hungaricae (1973) 299-318. 

 Bos, M., ‘The Identification of Custom in International Law’, 25 German Yearbook of International Law 

(1982) 9-53. 

 Bühler, Th., ‘La coutume en droit international’, in LIV Recueils de la Société Jean Bodin pour l’Histoire 

Comparative des Institutions (De Boeck-Wesmael, 1989) 13-42. 

 Byers, M., ‘Custom, Power, and the Power of Rules: Customary International Law From an 

Interdisciplinary Perspective’, 17 Michigan Journal of International Law (1995) 109-180. 

 Byers, M., ‘Power, Obligation, and Customary International Law’, 11 Duke Journal of Comparative & 

International Law (2001) 81-88. 

 Cançado Trindade. A.A., ‘Some Thoughts on Contemporary International Law-Making and Customary 

International Law’, in El Desarrollo progresivo del derecho internacional: aportaciones de organizaciones, 

tribunales y parlamentos internacionales (Consejo de Estudios Internacionales Avanzados, 1991) 219-230. 

 Charpentier, J., ‘Tendances de l’élaboration du droit international public coutumier’, in L’élaboration du 

droit international public (Pedone, 1975) 105-131. 

 Charlesworth, H., ‘The Unbearable Lightness of Customary International Law’, 92 ASIL Proceedings 

(1998) 44-47. 

 Charney, J.I., ‘Universal International Law’, 87 American Journal of International Law (1993) 529-551. 

 Charney, J., ‘Remarks on the Contemporary Role of Customary International Law’, in W.P. Heere (ed.), 

Contemporary International Law Issues: Conflicts and Convergence, Proceedings of the Third Joint 

Conference of the ASIL and the NVIR (TMC Asser Instituut, 1996), 17-39. 

 Chaumont, C., ‘Méthode d’analyse du droit international’, 11 Revue belge de droit international (1975)  

33-37. 

 Cheng, B., ‘Custom: The Future of General State Practice In a Divided World’, in R.St.J. Macdonald and 

D.M. Johnston (eds.), The Structure and Process of International Law: Essays in Legal Philosophy Doctrine 

and Theory (Martinus Nijhoff Publishers, 1983) 513-554. 

 Cheng, B., ‘Some Remarks on the Constituent Element(s) of General (or So-called Customary) 

International Law’, in A. Anghie and G. Sturgess (eds.), Legal Visions of the 21
st
 Century: Essays in 

Honour of Judge Christopher Weeramantry (Kluwer Law International, 1998) 377-390. 

 Chodosh, H.E., ‘Neither Treaty not Custom: The Emergence of Declarative International Law’, 26 Texas 

International Law Journal (1991) 87-124. 

 Chung, J.J., ‘Customary International Law as Explained by Status Instead of Contract ’, 37 North Carolina 

Journal of International Law and Commercial Regulation  (2012) 609-664. 

 Condorelli, L., ‘Consuetudine internazionale’, in 4 Digesto delle discipline pubblicistiche (UTET, 1989)  

1-48. 

 Condorelli, L., ‘La coutume’, in M. Bedjaoui (ed.), Droit international: Bilan et perspectives (Pedone. 

1991) 187-221. 

 Crawford, J.R., ‘The Identification and Development of Customary International Law’, Keynote speech at 

ILA British Branch Spring Conference (May 2014), available online at http://www.ila-

hq.org/en/news/index.cfm/nid/03F3CD99-06B5-41A9-B500B1BF5F3FBD63. 

 Crootof, R., ‘Constitutional convergence and Customary International Law’, 54 Harvard International Law 

Journal Online (2013) 195-203. 

http://www.ila-hq.org/en/news/index.cfm/nid/03F3CD99-06B5-41A9-B500B1BF5F3FBD63
http://www.ila-hq.org/en/news/index.cfm/nid/03F3CD99-06B5-41A9-B500B1BF5F3FBD63
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 D’Amato, A.A., ‘Wanted: A Comprehensive Theory of Custom in International Law’, 4 Texas International 

Law Forum (1968) 28-41. 

 D’Amato, A., ‘Trashing Customary International Law’, 81 American Journal of International Law (1987) 

101-105. 

 D’Amato, A., ‘Customary International Law: A Reformulation’, 4 International Legal Theory (1998) 1-6. 

 Danilenko, G.M., ‘The Theory of International Customary Law’, 31 German Yearbook of International 

Law (1988) 9-47. 

 Degan, V.-D., ‘Customary Process in International Law’, 1 Finnish Yearbook of International Law (1990) 

1-89. 

 Dodge, W.S., ‘Customary International Law and the Question of Legitimacy’, 120 Harvard Law Review 

Forum (2007) 19-27  

 Dunbar, N.C.H., ‘The Myth of Customary International Law’, 8 Australian Yearbook of International Law 

(1978-80) 1-19. 

 Dupuy, R.-J., ‘Coutume Sage et Coutume Sauvage’, in R. Ago et al. (eds.) La communauté internationale: 

mélanges offerts à Charles Rousseau (Pedone, 1974) 75-87. 

 Dupuy, R.-J., ‘Droit déclaratoire et droit programmatoire: de la coutume sauvage à la «soft law»‘, in 

L’élaboration du droit international public (Pedone, 1975) 132-148. 

 Elias, O. and Lim, C., ‘Some Tentative Epistemological Claims Concerning the Basis of Customary 

International Law’, 25 Cambrian Law Review (1994) 103-125. 

 Estreicher, S., ‘Rethinking the Binding Effect of Customary International Law’, 44 Virginia Journal of 

International Law (2003) 5-17. 

 Fidler, D.P., ‘Challenging the Classical Concept of Custom: Perspectives on the Future of Customary 

International Law’, 39 German Yearbook of International Law (1996) 198-248. 

 Fon, V., Parisi, F., ‘International Customary Law and Articulation Theories: An Economic Analysis ’, 

2 International Law & Management Review (2006) 201-232.  

 Goldsmith, J.L. and Posner, E.A., ‘Notes Toward a Theory of Customary International Law’, 92 ASIL 

Proceedings (1998) 53-57. 

 Goldsmith, J.L. and Posner, E.A., ‘A Theory of Customary International Law’, 66 University of Chicago 
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 Goldsmith, J.L. and Posner, E.A., ‘Further Thoughts on Customary International Law’, 23 Michigan 
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 Golove, D.M., ‘Leaving Customary International Law Where It Is: Goldsmith and Posner ’s The Limits of 
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704-720. 
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 Guggenheim, P., ‘Les deux éléments de la coutume en droit international’, in Rousseau, C. (ed.), La 

Technique et les principes du droit public: études en l’honneur de Georges Scelle (L.G.D.J. 1950) 275-284.  

 Guzman, A.T., ‘Saving Customary International Law’, 27 Michigan Journal of International Law (2005) 
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 Guzman, A.T. and Meyer, T.L., ‘Customary International Law in the 21st Century’, in R. Miller and  
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