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19

Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua) (Judgment) [2009]
I.C.J. Reports 2009, p. 213, para. 47; Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
(Judgment) [2007] I.C.J. Reports 2007, p.43, para.160.

CHERASK LR ALY, BB =1 245, (HEPREZR RASFELEY (1966 4F) , 25 4, 9305 218-223
i, %2, 5. 8, 10, 15, 18 Fl 19 B,

AL, 9&3CEf 222 01, B 15 By WURSCERDUTY, 35 30 A1 64 BL (S8 H%E 2) .

LR, SENCHS 219 0T, 5B 8 BL.

=R T R B AR AN R S0 4t g R0 (982 FE B, WL: S Torres Bernardez, “Interpretation of
Treaties by the International Court of Justice following the Adoption of the 1969 Vienna Convention
on the Law of Treaties”in G Hafner and others (eds) Liber Amicorum : Professor Ignaz

Seidl-Hohenveldern (in Honour of his 80th Birthday) (Kluwer Law International, 1998) p.721; it Il
R Gardiner, Treaty Interpretation (Oxford University Press, 2010), ppl2ff.

2
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* Arbitral Award of July 1989 (Guinea-Bissau v. Senegal) (Judgment)[1991] 1.C.J. Reports 1991, p 53,
para. 48; Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras, Nicaragua
intervening)[1992] 1.C.J. Reports 1992, p. 351, paras. 373 and 376.
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* HIE— AR e Application of the Interim Accord of 13 September 1995 (the Former Yogoslav

Republic of Macedonia v. Greece) (Judgment)[S December 2011] para.91, (http://www.icj-
cij.org/docket/files/142/16827.pdf, accessed 7 March 2013),

Dispute Regarding Navigational and Related Rights (Costa Rica v. Nicaragua)(JLIHVE 19);
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
Herzegovina v. Serbia and Montenegro) (VLI 19); Legal Consequences of the Construction of a
Wall in Occupied Palestinian Territory (Advisory Opinion)[2004] I.C.J. Reports 2004, p. 136, para.
94; Avena and Other Mexican Nationals (Mexico v. United States of America) (Judgment) [2004]
I.C.J. Reports 2004, p. 12, para. 83; Sovereignty over Pulau Ligitan and Pulau Sipadan (In-do-nesia
v. Malaysia) (Judgment) [2002] I.C.J. Reports 2002, p.625, para. 37; LaGrand (Germany v. United
States of America) (Judgment) [2001] I.C.J. Reports 2001, p.466, para. 99; Pulp Mills on the River
Uruguay (Argentina v. Uruguay) (Judgment)[2010] I.C.J. Reports 2010, p.14, para. 65 (Vienna
Convention, Article 31); Kasikili/Sedudu Island (Botswana v. Namibia) (Judgment) [1999] I.C.J.
Reports 1999, p.1045, para. 18 (Vienna Convention, Article 31); Territorial Dispute (Libyan Arab
Jamahiriya v. Chad) (Judgment) [1994] I.C.J. Reports 1994, p.6, para. 41, without expressly men-
tioning Article 32, but referring to the supplementary means of interpretation.

Georges Abi-Saab, “The Appellate Body and Treaty Interpretation”in Malgosia Fitzmaurice,
Olu-femi Elias and Panos Merkouris (eds.) Treaty Interpretation and the Vienna Convention on the
Law of Treaties (Martinus Nijhoff 2010)pp. 99-109.

WTO, Brazil: Export Financing Programme for Aircraft, recourse by Canada to Article 21.5 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), Report of the
Appellate Body (21 July 2000) (WT/DS46/AB/RW, para. 45).

Donald McRae, “Approaches to the Interpretation of Treaties: The European Court of Human Rights
and the WTO Appellate Body” in Stephan Breitenmoser, Luzin S. Wildhaker et al (eds) Human
Rights, Democracy and the Rule of Law (Dike, 2007) pp.1407-1422,

WTO, United States: Shrimp Products, Report of the Appellate Body (12 October 1998)
(WT/DS58/AB/R; para. 130).

WTO , Japan: Alcoholic Beverages II, Report of the Appellate Body (4 October 1996)
(WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, at Sect. D).
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14, x5 ek AmSA L E) (SR ) T AL XA — R R il R
Jikts ATLUER NN C4Ea A L)) RN A&, sRi 510 A ik, RedLft:
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George Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal (Clarendon Press 1996)
p-361, citing Case A/1 (Issues I, Il and IV), Decision No. DEC 12-A1-FT (1982) 1 Iran-USCTR,
p-189, paras.190-192.

* [f I, paras. 362-365.

Karl-Heinz Bockstiegel, “Zur Auslegung volkerrechtlicher Vertrige durch das Iran-United States
Claims Tribunal”’in Kay Hailbronner(ed)Staat und Vélkerrechtsordnung.Festschrift fiir Karl
Doehring (Springer 1989) 119-131; George Aldrich (L JHI73: 32) pp. 360ff; Charles Brower and Jason
Brueschke, The Iran-United States Claims Tribunal (Martinus Nijhoff 1998) pp. 263ff.

® Christoph Schreuer, “Diversity and Harmonization of Treaty Interpretation in Investment Arbi-

tration”in Malgosia Fitzmaurice, Olufemi Elias and Panos Merkouris (eds.) Treaty Interpretation
and the Vienna Convention on the Law of Treaties (Martinus Nijhoff, 2010) pp.129ff; Ole Kristian
Fauchald, “The Legal Reasoning of ICSID Tribunals-An Empirical Analysis” (2008) 19 European
Journal of International Law, Issue VII.19, p.314; Romesh J Weeramantry, Treaty Interpretation
in Investment Arbitration (Oxford University Press, 2012).

Fauchald (MLJEIVE 35), pp. 311, 313 and 341,
[dl k., pp. 315-319,

Tariffs Applied by Canada to Certain US-Origin Agricultural Products (Final Report of the Panel)
Arbitral Panel Established Pursuant to Article 2008, Secretariat File No. CDA-95-2008-01 (2 De-
cember 1996) paras. 118 and 119(http://registry.nafta-secalena.org/cmdocuments/0c7973b9-1088-
4221-99a5-e279075380b0.pdf, accessed 16 January 2013); see also for Chapter 11 Panels Canadian
Cattlemen for Fair Trade (CCFT) v United States of America (Award on Jurisdiction), United
Nations Commission on International Trade Law (UNCITRAL) Arbitration under the North
American Free Trade Agreement, Chapter Eleven(28 January 2008)paras.45-48 and 122
(http://www.naftaclaims.com/Disputes/USA/CCFT/CCFT-USA-Award.pdf , accessed 16 January
2013),
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42
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16

Golder v. the United Kingdom (1975), European Court of Human Rights, Series A, No. 18,
i

Golder (WL 39), para. 30, [EPrikZEii & MHE% 0. Yearbook of the International Law
Commission (1966) vol. II, p.219, para. 8,

Mamatkulov and Askarov v. Turkey [GC] ECHR 2005-I, paras. 111 and 123; Bankovic and others v.
Belgium and 16 Other Contracting States (dec) [GC] ECHR 2001-XII, paras. 55-58; Al-Adsani v. the
United Kingdom [GC] ECHR 2001-XI, para. 55; Loizidou v. Turkey (Preliminary Objections) (1995)
Series A No. 310, para. 73; Cruz Varas and others v. Sweden (1991) Series A No. 201, para. 100;
Johnston and others v. Ireland (1985) Series A No. 112, para. 51; Al-Saadoon and Mufdhi v. the
United Kingdom Application No. 61498/08 (ECtHR, 2 March 2010) para. 126; Rantsev v. Cyprus
and Russia Application No. 25965/04 (ECtHR, 7 January 2010) paras. 273-274, selected for
publication in Reports of Judgments and Decisions; Demir and Baykara v. Turkey [GC] App No.
34503/97 (ECtHR, 12 November 2008) para. 65, selected for publication in Reports of Judgments
and Decisions.

Ireland v. the United Kingdom (1978)(ECtHR)Series A, No. 25, para 239; Al-Saadoon and Mufdhi
(WLJEIE 42) para. 127; Soering v. the United Kingdom (1989) (ECtHR)Series A, No. 161, para. 87,

Ireland (WJHIE 43) para. 239.
Loizidou (JLJHIVF: 42) para. 75.

Tyrer v. the United Kingdom (1978) EctHR Series A, No. 26, para. 31; Al-Saadoon and Mufdhi (.
JHIFE 42), para. 119, quoting Ocalan v. Turkey [GC] ECHR 2005-1V, para. 163; Selmouni v. France
[GC] ECHR 1999-V, para. 101,
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" Mamatkulov and Askarov (W.JHIE 42) para. 111; see also Al-Saadoon and Mufdhi (JLIHIVE 42) para.
119; Al-Adsani (W.JH73: 42) para. 55, Loizidou (JLJEI7F: 42) para. 43; and Bayatyan v. Armenia [GC],
Application no 23459/03 (ECtHR, 7 July 2011), paras.98-108.

*® “White Van”(Paniagua-Morales and others v Guatemala) (Preliminary Objections, Judgment),

Inter-American Court of Human Rights, Series C, No. 23 (25 January 1996), para. 49,

49

The Effect of Reservations on the Entry into Force of the American Convention on Human Rights
(Articles 74 and 75), Advisory Opinion OC-2/82, Inter-American Court of Human Rights, Series A,
No. 2 (24 September 1982), para. 19; Enforceability of the Right to Reply or Correction (Articles
14(1) 1(1) and 2, American Convention on Human Rights), Advisory Opinion OC-7/86,
Inter-American Court of Human Rights, Series A, No. 7 (29 August 1986).

°® The Effect of Reservations (W.JHIE 49) para. 19;  Gonzdlez and others (‘Cotton Field’) v. Mexico
(Preliminary Objection, Merits, Repara.tions and Costs, Judgment), Inter-American Court of Human
Rights, Series C, No. 205 (16 November 2009), para. 29.

51

Lucas Lixinski, “Treaty Interpretation by the Inter-American Court of Human Rights” (2010),
European Journal of International Law, Issue VIL. 21, pp. 587 and 588,

2 Proposed Amendments of the Naturalization Provisions of the Constitution of Costa Rica, Advisory

Opinion OC-4/84, Inter-American Court of Human Rights, Series A, No. 4 (19 January 1984),
para. 23; Article 55 of the American Convention on Human Rights, Advisory Opinion OC-20/09,
Inter-American Court of Human Rights, Series A, No. 20 (29 September 2009) para. 26,
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% The Right to Information on Consular Assistance in the Framework of the Guarantees of the due

Process of Law, Advisory Opinion OC-16/99, Inter-American Court of Human Rights, Series A,
No. 16 (1 October 1999), para. 58,

% Alberta Union v. Canada (18 July 1986) Communication No. 118/1982(CCPR/C/28/D/118/

1982), para. 6.3,

®% Setelich v. Uruguay (28 October 1981), Communication No.63/1979, (CCPR/C/14/63/1979), paras.

11, 14 and 18,

*® Yoon and Choi v. the Republic of Korea (3 November 2006), Communication Nos. 1321/2004 and

1322/2004(CCPR/C/88/D/1321-1322/2004).

" Yoon and Choi (JLJIi1: 56) , para. 8.2
% LTK v. Finland (9 July 1985), Communication No. 185/1984(CCPR/C/25/D/185/1984), para. 5.2,
" Atasoy and Sarkut v. Turkey (29 March 2012), Communication Nos. 1853/2008 and 1854/2008

(CCPR/C/104/D/1853-1854/2008), para. 7.13.

® Responsibilities and obligations of states sponsoring pPersons and entities with respect to activities
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United States Large Civil Aircrafi(2nd complaint), Report of the Panel (22 October 2010), WT/DS353/R,
para.7.953, footnote 2420,

Villiger (JLBAIYE 153), p. 431,

Linderfalk, On the Interpretation of Treaties( LIV 173), p.166.

Japan: Alcoholic Beverages II, Appellate Body(JLIHI7E: 31), Sect.E.

Robert Kolb, Interprétation et Création du Droit International(Bruylant, 2006), % para.506f Bf.
Anthony Aust, Modern Treaty Law and Practice(Cambridge University Press, 2000 ), 3 p.191 T,
Wolfram Karl(JLIHIE: 160), 2 para.114f Et.

13-26474 (C)



A/CN.4/660

13-26474 (C)

FA4 2975 TR IAT B sl R FEAR OGN, ARSI 450G ™" fEEH4 Y
HEREAMAS N B AR 20 R R I A L PRI AR 2T At ) IE SRR S 3O AT 462
1113 AT FE] P9 A B 45 B i ROA T B B2 itk

112, fHRE, MAERIMIRE, A6IESIPE K ALA AR LA T2 D B it e 1)
TH:

e TR IR RN EA T RS I A, L K A NAR 5] (4E
WAFEAD) BBk, HHRUE B EAGER S E AR B
MAJBAT 5407 MRAEX g, & AN B SR, N o Aid
(IR B o DAL, TE T8 S 1 R PRI o2 sl 0 R FRVE A AN A R T (I
Yo MG G ARG YRS,

113, JAE (Hethah e 20) 55 LA pT N 8 R AT RO B2, 4O
ANRETT HAEPRAT A 2 AN LA i [ S8 510 (R P 2ORs B SRR G RE AR, R LA
O AT RE 0 B AR TR o AR R B LA R 5902 B 4L ZURT R AL A Z)
N RIHUR A TRBIAF AR S A 2 55 R R SR CRIAR R 5K — R 4R AT 4 i) A
BRI LI Ay 4 CU AR BRI [ SOUR RN, T2 0 X A X 430 =%

114, 55— Ty, X7 BB 220 F KRR i Je 153451 A A AN e 1 8 e 750 4%
LR A ) A2 BRI Ja R o DN SR “ T 54 2 i
FE” (R Je bin g A Je 153451 2220 ) e AT Bh 3RO T AR LRI “ BB B
A 2 20 [ T2 R 5 2% 2047 W 5% 2R D il J 15400 A0 2% ZIAFAE 2RI B OC R
(L2 18], RV e 2 T REBAT W R 7> S8, AECREIX PSRN LA X 7332 AT
B A G RN “ 96T 50 Z R BOAT B A AR I ] AR AL
B Tk

235

(I BREZR LA HEE) (1966 525 A, JE3CES 222 11, 55 15 Bt; Case concerning the Temple of Preah
Vihear(Cambodia v.Thailand)(Merits)[1962], 1.C.J Reports 1962, p.23 T; Case Concerning Military and
Paramilitary Activities in and against Nicaragua(Nicaragua v.United States of America)(Jurisdiction and
Admissibility)[1984], L.C.J.Reports 1984, p.410, para39 Bt; Dispute between Argentina and Chile
concerning the Beagle Channel (1977)Reports of International Arbitral Awards, 5 21 % vol XXI, 5
7> Part I, paras 168 F1 169 Bt; #EA K%L AT — 4R i TR PR Ry sk g 4

In the matter of Cross-Border Trucking Services(WLJHIVE 86), % para.224 Bt.

" t, W United States: Section 110(5)Copyright Act-Panel( JLIHF: 220), para.6.55; United States :

Continued Zeroing Methodology-Report of the Panel, para.7.217; WTO, United States : Anti-Dumping and
Countervailing Duties(China) , Report of the Appellate Body(11 March 2011) WT/DS379/AB/R paras.335
and 336; CMS Gas Transmission Company v.Argentine Republic(JLIVE 197), para.d7; V v.the United
King—dom [GC], Application No.24888/94, ECHR 1999-1X, para.73; Kart v.Turkey [GC] Application
No.8917/05(EctHR, 13 December 2009), para.54, selected for publication in Reports of Judgments and
Decisions; Sigurjonsson( JLIIE 203), para.35; A v.the United Kingdom(JLJHI7E), para.80.

43



A/CN.4/660

(c)

(d)

115, [AIAE, QiR ZEAE o B A Jo 1540 55 3 25 2 [ ) D% R AT A 5%
R Bk KO (il Je 158451 (5 = — 4% 20 =3 (o) TD) Z [ I EAX 73, IF AR 2R

M558 o R EE X 70 P AT 3K ﬁ“%?%%z%?”%%%%*o
il e

116. il 5 W e n], A IRt R BRAE “ SR af k2 57, 2 I

FAFOHIEZG, = W2 “Hilja” il
1T

117, AN LT e ST DS Jo B R AT 04K (et A Z) 25 =
T G5 =K (b) BT W ER AU S A G A T A S I, (HBP a5 IX
EOR AT AR LA A LY, AR AT IR SEATRRE S (R A
Foidi 4 29 o ORIV U RIRAT B . =7 (H, T B HERR A (H
IRANANEN) FERFER LT “EH” —IELQ NN, B2, 5 ETRRE R
BB F—AMREE A, DS T LR AR E . =" FCRAN T

A TR (SRR )
&it: HILERS3

118. L& BT S BURLR VRIS 1, SRR . ="
A
e

e fe i E AR R I AR 5UA'E A SR OB RR BT R RE X

ALABFER G, R REFHE ELN GG E RN X THEFE
GHLE GG TF R R B P

BT (EEREERSFEY (1966 4F), %, JE30E 221 T, 2B 114 B
298 L CER 84-87 B
229 Karl (WL 160), para. 115f.

210 RS AR 119-144 B

IR A 240 I I TR AR ) U 2 K PR S B TRURISE 8 TR 4518 (A/66/10, 5 344 B, il

9 5 WML e
(5) RARIRBIVE N R SRR

K2 He di B IR LR BEAT T il Je B (K o 1 B 2 20 R BLRI R H (1) 52 S
(UL (420 ] G 2 R0 2 2RI e b€ HAE BRSO — WTJ“)WJ'JE!’JT%EQH’J B LM
BT — RIAT N EGER” ) G568 T (EMMFRLERL) H=+t KB =3 (b)IJIFP%Ju
SE ) B (4R AT sk ” ) T3 SRR i A5 81) AA b A R (4 —
7)o (B85 Le i AR UIAEAE A “ 157 X A5 o ARE BORHN AP I A2

235 240 R 2 T8 FR J3 T ) Y B PR SR O SRR Je 153491

13-26474 (C)



A/CN.4/660

13-26474 (C)

AHAEAHMBER G, BRI REAHEREEFH—ARS N HHE
T X TRAERER EHNTH, QdEF Y.

Fet3E ) 77 @ 04 RS 1R ) 9 4 £ B T s 9 e AR AN, B R
(e th 2y F =+ —5 5% Z 2 (0) RATARMBETH. EFEZHALT, T
T ARG R (Gt F =+ 5P ARAN AT

45



A/CN.4/660

46

RS FHEXRGIAT—ITER

119, 8 (HEthghagy) =1 5% =K () e 2] “AF i japrir” 1&
T BRE, 2 =t 450 =K (b) T PL R “ il J5 A AR LG HI T I (o eee) 22 (ooeeee) 13
B17e KGRI A EE, ARSI R HE “ ARG e
AN, WA EL 8 0 AR G R AR I B XA (1) o SR SR il RS s AR
(5 J (2) LLR B K LA HABAT A AR5 (3) s 15t & F AR 45 4, i all
XS JRAME IS A7 T L “ B2 2 3 B SR AR 2 D E 7

BAXERRHIAEE

120 BT REEAT AR AR A B KA J5 A 2001, BRI AL AN R
TIEHI VRN o AT T 0 B AEAT A M R SRSk, Rl T
HIABATRHIAT —AEFE RN = 2, #ie EE SRR H A T 566
SEARRARREPE ] (BB g e S B KK AT REANIAT o (v e b “ad ]
—IURAIRAT ARG 2 B, AR “— FEAIHLOC” “ BB “ AT N
(FRDUEAAEN 7 40 8 WALz sh AT 7 (FXSHERE 10 40 MOMARSE
24151 .

121, D, AR LX—HIW, VS A SR o S50 4k 4 24 [ figd R Ao
SR BARRE ok PE . X BN, HAAEFr B e RS A2 GRS F 84k 2y
IR 2K NI F) 77 T 57 BT I 26 24 BB O SR BB R A A v AT R, A AT
TANE K B KM 50 4R LUE B (Bt A L) 2B LA TR M BUN
A, R, M TRZ AL EAE S RBUNE RIEH, & B bRk
BENRE, R EGHCHAT A, FEalHARAT AARIAT A, n] DU SRS
ZIAHICIII IS ATEh . BRIk, [ PRk B A A QBRI B 458 P 1140 56 T [ BGACR — 8k
Ao IR 2t it 0GR AN — SR A R TR AR (BT /R AR PR R e 1) 55 95
%o 7% frKasikili/Sedudu—ZH, EFRIEBEEENA, WS LUN&ME, W
ATLLAA, thiMasubiafiys IR b6 40K B (i vy pg 3E9) ATk bogh (i L&
gu22) S E— A RIS A E AT RS (QEaN A Zy) 5 =45 =K (b) i 4e
il Ji5 15141 <

242

243

X7 56/83 S, i

Case concerning Rights of Nationals of the United States of America in Morocco(France v.United
States of America)[1952]1.C.J Reports 1952, p.211.

13-26474 (C)



A/CN.4/660

13-26474 (C)

SRR 2 A ] R HLYE 2 R RO — WA 5K« 1890 4 4 L€ L A
FEUTTT LI A R RE Y 5E (5 10 HL U 4024 2 J e 4 T R R A A O3 LA
WT, o LARAE R 4 2 S i . =

122, ARG, FIEUESY —FUH, AT Re BRI B D B4 T R A 5 15451 )
THEEANH RERER DGOSR, TR Y MRG0 “ a7 7 %R
AL FRY B 8 i 25 A0 7 L O R R b, X B eV AR B I sl
AR EBEA A

U SRR D 2 R S A IR R T IR b, WA A O ER
PRS- DL XA, 3K — ST VRAE [ B 3 6 45 28 [ 1) 5Kl R AR o] 7
Ej] . 245

Wk, ERRABE R EE R, WER LN izt AT, WA NAE G
RZUE GO iZ M B R 1 AT TR

123, S APEIEBERI BRI, AN 5B AT Ok B R RBUNE 5L, &2,
[ e b n] LTI, G20 GO R 0 IE I 00 . AEAE AT — Sk h, ff
BT BE R e 22 HRAT 45 18 TR MG 00 55 7 0 10— S5V S A G i J B4 = e
“ I i AEVA B K EOR SC A SURIRIPL O T A IRl e BRI L — S, iR RE
FEJGU EINRT 3 BRSO B W LA AN 28Rt SC 2 SRR e 53 (10 7 il < kA% 114 158
BRI A5, (R N ERHLOG,  RIVE B BUR I LASE 5 7 e Tk
EAEH . Y

124, fub#ER, WEARATUATUN, L0 TR GOy MLOGAERE 4 4 s T
], A AlRE A D A LR sl FH 5 T 1) — MR B, Ul AFEIX LB 540 4L
KRR S 0 2 AR DR I i 54 . 0

% Case concerning Kasikili/Sedudu Island (Botswana v.Namibia)[1999]1.C.J.Reports 1999, p.1095,
para.74,

245

Case concerning the Temple of Preah Vihear(WLJHIVE 13a), p.25.

% Case concerning the question whether the re-evaluation of the German Mark in 1961 and 1969

constitutes a case for application of the clause in article 2(e)of Annex I A of the 1953 Agreement on
German External Debts between Belgium, France, Switzerland, the United Kingdom of Great Britain
and Northern Ireland and the United States of America on the one hand and the Federal Republic of
Germany on the other, Award of 16 May 1980, Reports of International Arbitral Awards,vol
XIX,103,para.31,

Question of the tax regime governing pensions paid to retired UNESCO officials residing in France, Award
of 14 January 2003, Reports of International Arbitral Awards, vol XXV, Part IV, p.257, para.66 and
p-259, para.74.

#% 5 )M Kamto, “La volonté de I’Etat en droit international”’(2004)Recueil des Cours, vol.310,

para.141-144.,

47



A/CN.4/660

BFANITARMEMITAREZFHARIETER

125, “ZRZ03E Ry IR i JE A5 — R e AR S Y ERATGE HI 4 A, RI4RYY
EAGfE . AL, thr] DLseAt, HAbA A AR gl s “ahe” 7« HRExT
FAFREZINE”. R, 12441k, AEAAHEARH A BRI BRI, W24
FAMRREZ H IR X L AR AT AR KB B 58— SR 4 [

126, PFrAbBHER I b B SN 5 FA N SEACEE U1 AR 10 B - 5% TR 3R U B At a8
B TIXHE AN SR A DR AL N SR (LA T U b [ A
GEPSITVELESE LR

SRR — DR NENE, EE G B S3C—IF2% iER I br 4 2938 H
5 T AT e A5 . AN, IR BB A 0 e S 20 AR £ [R5, OF ELh e
T B E R T R AMREITIE . RAEMITT ZRHAMSINE L —, Frih
RARAT, ISk, B ST TR (BR ROREF ) 462
[z [ B, AR Ry SR AN S B o s K HA 20, RIDLSCEE
AT, IFARSREBUF ISR, AT BBIA RE )1 T 150 (B 2R AR
HE) B mEE. *Y

127, XUy B2 3] Ansari iEEHEVE, ARAESRS R AN, F72 B0 L
TREATIAN 5 18 B S LI -

PRRITEFRRRR, AEXS RV Al (ORRE 5 T N =425 18 = 4% 5 AR Ml ok
YPAYIR] (i J5 150 o A SRR R L, BRI RE SR AL TR <K i
JR IR I, JF LA R AT 21 T i LS SE B ARAT ELE SO AT IR AR
P U SUAS B (K0435, MU e AT 5% [0 O AN 20 2 At o8 ARAT (SRR
fili” ) AF S BACEE IR HE, ARAANRE AR 2425 A3 ol il Jo 15247
FEREVEI, I I AR T .
128, JUEFRE RO B T A EEMHER R, HEAX HPER T, H
XM XA AN TEAN S E A AR ) o — RURCR A, DI
LUA 5 2R 1R H AR AL N SEAR A7 4 033 FE 5K

48

250

? The United States of America(and others) and the Islamic Republic of Iran(and others)(JLIHI: 81),

P.71; MRHIPLILAT the Islamic Republic of Iran v.the United States of America, Interlocutory Award
No.ITL 83-B1-FT(Counterclaim)(9 September 2004)(Iran-USCTR)paras.127 and 128; it WLEEK:
Lagergren fE International Schools Services, Inc.(ISS)and National Iranian Copper Industries
Company(NICICO)—Z R R ) R B LA EIE 81), PP.348 and 353: “ (4ERANAL) KT
Wi Js P (R E R A 20 SRR 2 T b, RS BRI R E R i S B T 2
EA R 2 X5 22 1) RO AN 000 5 AR HE AR A Dk 25 () T 420 DA 4 2 4 249 T R T TR FR P 2 o

Parviz Ansari {E The United States of America(and others)and the Islamic Republic of Iran(and
others)—Z 1 5 M., Award No.108-A-16/582/591-FT(1985), 9 Iran-USCTR, PP.97 and 99.

13-26474 (C)



A/CN.4/660

129, BRI ABGEBLITZME——A 220 I 20k O 1328847k s A5 1E
) “AHoBesZRRRERN 22 DAL “HARAR AR 27 AR H IHISS,
T HAHE P R 3K 26 0 J b5 ] AL 0 () B AR v e WA G S A R 1) 1R s Wl v LA o Y
AN ELN P L EDudgeonifBEA- £ E °°° FiChristine CoodwinifiiaE
o 256

130.  Dudgeon/fBr& E B — 540 M AR B[R] A N R PE A AN PRLAEASAT
TR E R B o VEBEAA, I b 2 R 225k &, “ i SL A I AR
HHEE, AHTx RPEMEAT N TR 2, DTSR RESZ . ™77 YRR (KX — 3T T ik 4
IOPrSEVE AR /e

WM 2 53 2 246K 2 JOs A BN A, R I R KRk (R P AT 2 2445
AR B N RV I OR AL BEAN PR A B, AN IE Y IR ANRER
Mk % [ N A T Tl TR AR 3 A . 0

131. Christine GoodwinifBaa X E —Lub M AR PE DAL AT 26 F5 10 P 501 45 45 1)
KR, 2% YhBRAr b 2 gy, VERE “O 2% el 2 1 Y DL R K4 2 1 A iy
AL, 20 T
RUE AR PRI 4 S FE BE B 0, R B A 1 380 25 1 2 T Wi ) 4%
Fha) @, AH 1% B WA R BATA DR (ceeeee) AN HT 20 REGE 243 1435 Jit 1) 100
k], *!

13-26474 (C)

252

253

254

255

256

257

{H L WTO- the United States: Certain Country of Origin, Report of the Appellate Body (29 June
2012), WT/DS384/AB/R and WT/DS386/AB/R, para.448.

Christine Goodwin v.the United Kingdom, ECHR 2002-VI, para.85.
Christine Goodwin(JWLIHIVE 252), para.100.

53 W, Lv.the United Kingdom[GC], Application No.25680/94(ECtHR, 11 July 2002), para.65; Burden
and Burden v.the United Kingdom, Application No.13378/05(ECtHR, 12 December 2006)para 57;
Shackell v.the United Kingdom(Decision), Application No.45851/99 (ECtHR, 27 April 2000),
para.l; Schalk and Kopf v.Austria, Application No.30141/04(ECtHR, 24 June 2010), para.58,
selected for publication in Reports of Judgments and Decisions, citing Christine Goodwin( WLJEIE
252), para.100,

Dudgeon v.the United Kingdom(1981)(ECtHR), Series A, No.45.
Christine Goodwin (JLJH: 252) .

Dudgeon (JLIHIFA: 255) , para. 60.

[f] o

® Christine Goodwin (WJHE 252) .

[Fl L, 2874 Bt
[Fl L, %592 Et.

49



A/CN.4/660

132, BRI, AFA0r ik e A AT LLA Y, kB b 2R 20 RE R H £ - “ 4L
SR B AR IMGE R AL S E K . fEDudgeonif BR A £
B, YRR R R RMETEAT A S R G N MR, BRI gy
K 22 B0 8 AR S B T T IR P R AT A A E oA 8 38 TRV
AR F IR FEA TR E, WAFEY”, PImEREANGE « 2% % 7%
XA R AR B EAA . 22 EBERH, “BfEIb B /R2EAY, )R
KA AT %7 2% B2 EChristine GoodwinVflta £ —Zd, hkith
oy EERL IR o] e B TR I I AN KRR [ B g, XA
Frtt S Wiz vk, i HLSCRe EA BN T ARG A B S0y 7 2

133, WRINABGEREEE ] “Ah stz ” MRE D, It AR T3 K a4 1)
S, RS IPIR I I AR AE BT R I BUA R AR R A5 2 78 A L. 277
TEBON IR, Z3EBEA IFEBUA BRI & Rk ki . 40, Johnston
B R 2R RO T IS PSR A AR A LA AS 1) 39K, frlt g, “H
PEARARIEIR K 3Bk A (ALY REDUORIAL S A, 5 A2 U8 1 US40 i
FIHCRRIESE . 7 700 AR1T, YEBEAEARIN “CALY R BUE 15 L R34 11 1)
DU CARE” (W RI I, dE4ailt— Do se “fhas ik g”, JEle, ERARE
O E R R, MK LS G AN IR T AR A A AL
Fl.” 2°7 [FRE, {ESchalkF=KopfifFBibA|—=, VEFEIAN:
BRI BEAEChris—tine Goodwin S 4R H IRISFE , AR HIEE FCA
29) WLk O & T E KA, (EEBEFRH, W T- [RIVELS IR
RIEHFE. HAT 47 A (AL SAE T R 6 ANER RVFRTESH. =
134, DRIk, 92 e — M WA A B B MM o A 2 R SR A L S B AR I AE 1R R 48
o, IR P ST R AT B T AR BIAE kB TR IR bR . 200 i, %R

50

262

263

264

265

266

267

268

269

Dudgeon (JLJHIVE 255), para. 60,
[/ k.
Christine Goodwin (JLIHIA: 252) 58 85 B, Y3 W58 90 B,

See Jeffrey A. Brauch, “The Margin of Appreciation and the Jurisprudence of the European Court of
Human Rights”(2004), Vol 11, P.145.

Johnston (LT 42), para. 53.
[/ k.
Schalk(WLJHIVE 254) , para. 58,

{H I George Letsas, “Strasbourg’s Interpretative Ethic: Lessons for the International Lawyer”(2010),
European Journal of International Law.Vol.21, No.3, P.530.

13-26474 (C)



A/CN.4/660

(a)

FE3 BARSE LREH B B0 7 bt BRI, 66T RO o A
B T R NI, DL (R SR 2 BT 10 7 2 o
JERBEILN. =7 TR AR FURAE N BISMIRE R, 47 A7 AR IR S
RATBOR ST, I FLIX CURRE [ 3 4E 1 5 ML 20 v AR
PO =7 DR, AT, DURORE I G kA B A Bl B % 10
T A LR, R LA R S T2 0 R SR S

PUEA AT 29 AR BRI A B 152 51 Y SE 3R

135, 42424 TR 0 i I 5091 T L e 2 PR L 2 PR 54T S kA AT
PRRO S BIERAT e, SR B, R Eh R B2 S AR R U B
R 240524 91 7 2 24 24 PR A 0 B B« SEA L1055 20y T
S0 B 040 L U P SR

PR LR

136, [EBRALLARIPRE . PLBCRIARAS B A B 3 T RE 55 2 L0 AR AR 2% il
1986 4 (5T AN E B 23 1a) B g 230 B 1] A L99R et gl A 29) 5 2
4 Q) Bl 73X —nl, e “BZimie] 7, RIAE D “ AL~
BB AL R B 3K T TR UK S S i AR (R T X LA AN
TR [ B A A AR 2 15 R AR AR G 1 [ 2K 45 A 1551 e L

137, FERAESCE, BRI 5 FE S AR 0 SCRRAE AN A 75 sl 2 /b
HAT— 52 RESE 0 o A BRME 2 SUREE — IR ARAE 55 O 1 W — 4 g 40l [ ¢ 13
19011 24 5 (3R T EATAH = BB B e AEITAT S A LA BT .
an, GOSTRREANE ] COC T HMERMUAL AT A 20 1R B SR BRI 7 FELHE I 55 v 4%
TN E ORI ICTAERMAL Y 1951 4R LR 1967 SFRI0E 56 52 Ak RS 5 4 O 7
P RBRUET M) A A ARG S . =" RV o D8 e i 22 b 5|

13-26474 (C)

270

271

272

273

Mazurek v.France, ECHR 2000-11, para.52(“VERBe N —TFaamiFa i, FEEHIEAE S0 % L.
to s LI RVE LA R — AR ) S WL Marckx v. Belgium(1979)Series A, No.31,

para.dl; Inze v.Austria(1987)A, No.126, paradd; UL Brauer v.Germany Application,

No.3545/04(ECtHR, 28 May 2009)para.40, selected for publication in Reports of Judgments and
Decisions.

Chapman v.the United Kingdom[GC] ECHR 2001-I-18, paras.70 and 93; 73U Lee v.the United
Kingdom[GC] Application No0.25289/94(ECtHR, 18 January 2001) paras.95 and 96; Beard v.the
United King-dom[GC] Application No.24882/94(ECtHR, 18 January 2001)paras.104 and 105; Coster
v.the United Kingdom[GC] Application No.24876/94 (ECtHR, 18 January 2001)paras.107 and 108;
Jane Smith v.the United Kingdom [GC] Application No.25154/94(ECtHR, 18 January 2001)
paras.100 and 101,

Christine Goodwin( WLIHIVE 252) , % 92 EX.

T BB R 06 Tk B AL I 1951 4F AT 1967 AEI50E P50 5 Mk S 55 4 IR R0 RBR B T201 )
(1992 4= 1 A EHrgmtt) (HCR/1P/4/Eng/REV. 1) 11 5 25-LEBL 79 W Gardiner (B3 171), p. 239.

51



A/CN.4/660

52

(b)

o AP T AR S v DUARER E SR A5, (HIX — W s fESemunigus f # K5 % 7T
TALFE S-20 K — PR R BRVE B IE M T LA e, 27 5 — AN R B
A B e A B A 5 1540 (2004) S RIITRZ B4 °7° AR, SRR TR
CUERYS 1972 5 COCTRR IR A= Uit A 40 1 A B 25 s Al S e i oK 2%
EWWWME%ﬁ%A%WM%ﬁﬁ%Zmﬁﬁﬁﬁﬁﬁ%@$éﬁwm@m®
FYPCTAER 5, 2R RS AR EALRGH g2 53 B BT R AU AT 1 7,
RBTIR 1540 /E,ﬂ% TN RRNES K (AR AL AT 1993
SRR (b2FaRas A2, 27 B TR 420 5 [ SR e B k. =7

FEBFFLRER

138, ARBURALZURT LAAE O 2 B Je 1549 75 T A 4% LA AT, e B R
PRA LT 5 IR 5L

139, fildn, M AR AR 2T U0 it A SUE I PR AR L R s s A
SRR — NI 25 . IR ZWWRRh 1997 4 (2RI fif
Ff RPN GO TE BRSSO R b I ALY ( (CRRAEAL) )™
2008 4 (BRI ALY) ( GEBRIARALY) )™ “disz BRGIIIALE . = 2011
SRR 2 AR T BRIRBEOC TR AT . 2528 [ ARG AT R 5 H0 AL« Hotd g it

#" Federal Court of Australia, Semunigus v.the Minister for Im—migration and Multicultural Affairs

[1999] FCA 422 (14 April 1999) paras.5-13; EIFEAHEBRAZTNHE R — 209G T il /5 1 S A5 48 1) 1
TS B IUESR A 5 o AT WU AR B T A N TV SCHRER IR e, 16 5E T R THER
ML ALY 5 35 488 (1)K, MR ZK, “4i 4% ERIERBE EE RS S s g T R JrF
b AE L PAT IR I AT A 4’E IR UT&%EE%’“E}HZI—VA\Z’\J%EEW?ﬂi 55 I 3RAFE
Flo”

200 g WA 1540 (2004) SR, 2B 8(c) Bl

O (RTFERIERE . PR (CEY) B AR S A R B i A 4D («tF%rtté“/\
Z1) ) (1972 4 4 H 10 Halid, 1975 4F 3 A 26 HAR) , BESHE (54004, % 1015 %,
14860 5,

TR 1540 ZERATIM I, “1540 VLR ESE 1540 BRSMHM—ANEE L, HFILESRE
PATIHA B 22 AP HE 45 1540 (2004) SR TAEMIA RAFE o (-o+) 1540 22 51 45 LUK ELY
KNZHTH, HERZEIHFSE 1540 (2004) 5 REIPATIE L, FEAEILS & B B x5 o Ly
MW THERER — RN AT IR ARSER . 7 (http://www.un.org/en/sc/1540/1540/
national-implementation/matrix.shtml, 2012 4F 3 H 30 HiZHD »

T RTAR IR A AR A A A 2 i A S B R AR I A ) (L EIRAR A 4)) (1993
1A 13 Hald, 1997 4F 4 7 29 HARD , BEEE (L4050, 55 1974 %, 5 33757 5.

2% W, Gardiner (JHIVE 171) 5 239 T1.
5% Il http://www.the-monitor.org, 2012 4E 3 F 18 H.

U TR AR RPN R R SR TR ALY (1997 4E 9 H 18
HiEd, 1999 423 A 1 HAERD , BEE (L0004 26 2056 &, 55 35597 5.

22 (AEFRBAZIALY (2008 4E 5 H 30 FLlEE, 2010 4E 8 A 1 HARD (A/C. 1/63/5, M4 .

13-26474 (C)



A/CN.4/660

(c)

MR Zoh, = BRI TW R (B ALY &R @R &, JFFIH T 4
20 [ AN 25 [ (AR O R RSB o 3K ) J9 Je e ARIEERBY R T ATE AP L Ab
AP FIEEIZ s st ) s, =

140, MR RS 25 BT SN BER, ARBURZHZ AT LU 4240 [ 11 fi] 5 158
BIRAAIEIE U, FERR IR R 9 b, Gl I e 25 R A 28 e B A i
AU ORI AN g e ml B A T B i XM 30 BT, AR B ZNn] LUIE
LSRR T A SO, BRI i Ja 15 i HL,  IX SR ZUnT LAAE X s
T ZR AT VR AT E X UCRE A FT AR H SRR . X VP SECEN TS e
Sefl L, N A (HIXIFAHEER AN S5 ARBUF AL USRI [ R B A
AESE PITAT 40 240 [ i Je 15001 00 5 SRR IR, I HAS R maE IR, 2y st 4624
FRIIRENT o

A+FERE RS RIHFRIER

141, A FEBRZE R H P ECPY A 2 B 45 T0 B n st e 15 7 1 fBir A& 48 1 BR 5%
W55 e e 20 F 72 s Bl b8 AN B B R O I FAE . JEE R
R4, 2% BRI 1864 4E (HWELAZ) LIk, 4+ 7Z BareHliT &5
[ s NS L7 1L 2 T HEAFIVE T . 2°° 20172 B A os vty [ Bt
i HAC AL R (EBRL5 5408 Hisgh B W7 AR5 1 S84k,
HA W FRyEER ARG . =7 A, a7 Z B H A FCPY 2 2 K 45T
BEINGE BRI R 4R S, X2 (E PR+ 5408 HEsh ) M T4,
ZEEREH 1986 SELEH W LA TFIIEE 25 JmEpra 7 k&did, FEAE 1995 41
2006 EHHAT THEIE. *™° (FEFE) 5 5 4558 2 AR (1) T aE
WRIZZE NS EERE, MR R SMWIRTT R () (DA T BRI
AL 38 T G v S 10 [ B Al 3 SRS S TAE, 31 R %A s
W, 2

13-26474 (C)

%% Cluster Munition Monitor 2011, PP.59-344(http: //www.the-monitor.org/cmm/2011/pdf/Cluster

288

289

Munition_Monitor_2011.pdf, accessed 18 March 2012),
[F_L, pp. 24-31; 2009 FE4R 5 A1 2010 AR TS TR AL AR i) BLBEAT T VP44

° Hans-Peter Gasser, “International Committee of the Red Cross (ICRC)”, para.20, in Max Planck

Ency—clo—pedia of Public International Law (http: //www.mpepil.com, accessed 25 March 2012,
para. 20) para.20.

> [d ., para. 14.

[f]_I=, para.25,
W, www.icrc.org/eng/assets/files/other/statutes-en-a5.pdf, accessed 25 March 2012,

H ARG A AR TN

53



A/CN.4/660

142, 2009 4F, 7RSS RE ™0 KA T — Ui — “ TR
P B N3 = i H S HEOAT IS iR 7. 77 i dR e 2003 4R A
2008 FE[F)— I “ KRR MR, R TAARTE ZES . BURAHEBURN J5 1 (1)
LR, AT A NGBS, (HIE T IR AR B K A BN 2] 154
o GIRRHRRRE 10 2880 IFMHAPRE, R T AR S ST W
FEIAT B e N3 = SR o 7277 BRAESHZ R M IR SCHHAT R PPl e 4
INBURCEA SR FoS ey A T AR SRR NS

143, FEIXJy I, A U AR R I s N SO i i M . A
2011 #F57 31 i [H PR 2L+ LB H R 28 15 Y= B, “ 207 2 B 23 I o
HADTZ = (oeeee) EBGEOY T ARG ] T ke 5 (1 [ s N T 3 3G T
SN TAE, FE N RIERAET R AT 54, 7 (H iR “ 25 [E A A e b A3l 32
SCETTI AR 7 77 RN AR Y, AT T EASHR, B IR AR E R A
W S, AU HA BCP ALY R A T I BUE 5. =" Bk, A2 AR 4%
29705t (0 i Je AG R B — e >3 IR A5 R (R i i 5249 22 T (1 X T E 2 28 4
B AN o

Hit: FREFR4

144, 2 LPTR S TURIR VORI RIS 18, IR REN . =

20 o R AR R E BR AL SRR SRS TR B i 32 X RAS B T R — AN o
MSLEINE AL, A T KRR IRTE, 7 (BT 5400 Hizgh TR 5 %&
5502 KA 3 FIEE 7 I (F TR www. icre. org/eng/assets/files/other/icrc-002-0990. pdf,
2012 4 3 H 25 HizHL,.

ICRC, Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law; see for the expert process, see http: //icrc.org/eng/resources/documents/article/
other/direct-participation-article-020709.htm, accessed 25 March 2012,

2 [k, p.9s

“ 31st International Conference 2011: Resolutionl-Strengthening legal protection for victims of
armed conflicts(1 December 2012)(http : //www.icrc.org/eng/resources/documents/resolution/
31-international-conference-resolution-1-2011.htm), accessed 25 March 2012,

#* I, ICRC, International Guidance on the notion of Direct Participation in Hostilities (W.JHE 290)p.9.
7% L4 240 B IR RIS AR T 2 R PRI A8 9, A/66/10, 5 344 B
(9) R 515151 BY AT B E 4K

HASR I Je A5 51 v RE ELFE BT A R KA (PG S2ids W) BOAT 0, T T 20 Ml ke
HK, XA T REIN T — [ i RAE [ B A BT ARBL, KSR A2 L5 Ol F 4L
E AR AR 7.

13-26474 (C)



A/CN.4/660

SEitER4

e e 1R R AT BE E AR FNYA B

A e IR VT fe 3BT A B KA 94T A, b TRAMABR 6, Xk fg
AR T—H.

B RAT ARG R G IR B, QLiEA00, A2 B KA G5+ 52
PRIV KGN, #hA 7T VA A S 2 MR B 6 fdk % JEAE N, SRAE A st B KI5
49 ESE .

13-26474 (C) 55



A/CN.4/660

56

t.

ARIEAR

145, BRI UL 2014 SRR AT S AR B AR T TG 5 Ak, L
PRI P ELAEAR 5 53 0 S OB A RS AL 1 = O o i e, >
WESTALSN BIAE 2011 450 2012 SEE 2347 T 34 i, ™7 FbHE 2015 4424850
U, W BOSHE IS F L SO 4 RS BRI, 2016
G, RS PR BT IEJR ISR AP, Hrh s H %
BT RS AT RS IR

200 DLIENYE 4. 5 #1110,
297 70 /66/10, 55 336-341 E¥; A/67/10, 55 225-240 B,
208 IES AR R AR IR RE, L A/63/10, B A, 25 17. 18, 39 RIS 42 B,

13-26474 (C)



