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"0 WZ G R T R BRI B A e M LR B IR, CR Bk, S i, AR RR),

BEAE 1, B T B

BN, (PR E TR AR 1978 ), BB GEH4) , 25 16 1L, 5 72 Bt (“The Commission

wishes to indicate that it considers that its work on most-favoured-nation clauses constitutes both
codification and progressive development of international law in the sense in which those concepts
are defined in article 15 of the Commission’s Statute. The articles it has formulated contain elements
of both progressive development and of codification of the law and, as in the case of several previous
drafts, it is not practicable to determine into which category each provision falls.”) . X WL, ([ Frik
ZRAILAEY, 8, B4, W47 7, 2012 4,

(BRI AR 1996 4E), BB T R iR, BB 84 B, A 147 (a) Bre UL, 5 86 Al

5587 T, 5 156 5 159 Bt, indicating that it is “too simple to suggest that progressive devel opment,
as distinct from codification, is particularly associated with the drafting of conventions" and "thus the
Commission has inevitably proceeded on the basis of a composite idea of ‘codification and
progressive development’”
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I, CE PR EZR AR 1978 ), 28 4 G #4) , 28 13 1L, 5 54 11 (“The Commission

found that the operation of the [most-favoured-nation] clause in the sphere of economic relations,
with particular reference to developing countries, was not a matter that lent itself easily to
codification of international law in the sense in which that term was used in the [ Statute] because the
requirements for that process, ... namely, extensive State practice, precedents and doctrine, were not
easily discernible.”); X T-AMTORAF W b 45 R WA SH (2) By, A/61/10, % 36 51 GRWJH
FABIFIZZBATE R, DR ) ) A BV AR B R R — T LA+ X R T AR fRd
(K28 8 S B MVFAESE (2) B, A/61/10, 25 48 T ( “2f 8 4 i &S JYvE A (KB M R e (R AR B
EARES T ARG ) s AR R TAMT RIS 19 S R ITFE S (5) B, A/61/10,
96 5T ( “ AR > 1 1 Byl A B BX R R R B, TIER 19 4505 (a) kb Z0URE by 38 i
JEI—25.7) s ST R4 AR B v 1. 1.5 (RTS8 (1) By, A/66/10/Add. 1, 25 73 T (%
W, AR AT FE PRyt i RV — AN, BRI T R I S0 ” ) s oG T IR
BANE NS 23 SRFEEIIVHESE (5) B, A/67/10, 3 58 Ui ( “IAlk, 5 23 KM EH 2 AW
T3 TR BT R ===+ ) s SR T IRIBAMNE NIEE 27 4 RIPPA S (D B, A/67/10, 5
T1 0T (C“5 27 4G B T BREARIE W R .7 ) 3 MR TYKIBAME NI 2R 29 455
TREEE (D) B, A/67/10, 55 73 JUC“H 29 5N, BN R A R Mk, Eff &%
SEIAFI,  NEHEVEIRE A AN BT — B0 1 S A AT AIRE E BN 7 ) o XL, X
I BR4LZR I AR — R HEVEIR 5 (5) B, A/66/10, 25 70 T ( “ A4k B g vh AT 4 J LA AR 1)
SEEATIRE, XATAG Y B S BW R RN LML S R E ST ) .

H b, ZRSERIEN, BRI T E R e N R bA7, Hlan i, 55T (i
) 55 68 S FRAUVEA:, (HPRVEZ R AH 1956 4E), H %%, 5 298 BT (“The Commission
does not deem it necessary to expatiate on the question of the nature and legal basis of the sovereign
rights attributed to the coastal State [over the continental shelf] ... All these considerations of general
utility provide a sufficient basis for the principle of the sovereign rights of the coastal State as now
formulated by the Commission.”).
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BRI MR —— ORI E . 2% AR AR o 7 IR 3737 B
PEVEBEAERE (EGE « BURFIRIAIAEBURF IR LR 20 5 RITEHE A L Ll
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LA A D0 il i L A 3 A R OM AN SC 55 (3 A AR U 11
B, ANZEK 2 B R R B

RIS, Z A SRR A PIARE, AR IR T B2 FIEE Y CL 2 kR gt T — AN RvE
. IS, ST ERELL SIS ANS 156 FRENWE, (HRERRSESE
1974 4F), A CE—H5), 5211 B5 214 7. TRASIEHE T SFAREAESS (18) Boh
i ghie: “anewly independent Stateisnot, ipso jure, bound to inherit its predecessor’s treaties.”
Z2 AT I IE AR AR B A 1 175 RESR AR LSRN s Bt L, e 5GT [ 5K A HOx [ B 2 20
RFR FIARFAIIEE 36 L RERIVIESE (2) B, (EFREZRASER 197145, 384 GE—if
43), 5 308 1T (assessment of relevant practice corroborated by an analogy between the privileges
and immunities of diplomatic agents and those of permanent representatives, as well as their
respective family members and staff) , FHX G T~ B SO0 B BRAVEAT A I DT AE 28 39 45 B S INPF
WA (2) B, (HEBREZ % 20010, 3 =45 GE=#4) . 5% 110 51 ( “Article 39 recognizes
that the conduct of the injured State, or of any person or entity in relation to whom reparation is
sought, should be taken into account in assessing the form and extent of reparation. This is consonant
with the principle that full reparation is due for the injury—but nothing more—arising in
consequence of the internationally wrongful act. It is also consistent with fairness as between the
responsible Sate and the victim of the breach.” (emphasis added)). 7& F-48 1500 K, B8 A 25t 0L
AR TALT-RHA] 7 2R 77 20 B, AERS 5% T [ B AL X3 A BRAT 0 ANTEPE R
DU ST R 2 AR G 10— RO VPV 28 (2) BEHRAR I R AR, A/66/10, 55 111 UL “[AFF,
KTRRRAREMERINE O, 8 MEBRAZUH AR R suAh, FELerbain fes, FHag KL 8
FEBr 2 E AR A SR, A ER A, RS E SAT h ANE R LS E B4 2l A
FHIG, s o A [ 4 BEER D IAN P o X IF AR A W] LA SE [ PR ZUn) DASR 5 12—
JE MR ERANENE AR DL 24 5 1 R B T 0 P sg A Il

PGPS 5 AR MVIESE (10) B, (EBREZRASEY 1994 45), A CGE ), 2 98 7L,
NS 2T GO0 B BRANTZAT A ST 7 KRRV (3) 225 (6) B, (HpriiZis
AR 2001 4FY, A GEH4Y), Z5 45 FIEE 46 U1 (relying on a review of State practice,
international jurisprudence and the writings of jurists to find that arule is established) ; %55+ HE %
X E BRANEAT A TR S 10 SRBL RIS (12) 25 (14) B (EPREZR SIS 5 2001 41,
4 (G #4y) , 3 51 A1z 52 11 ( “Arbitral decisions, together with State practice and the
literature, indicate a general acceptance of the two positive attribution rulesin article 10.” ) ; XJE %
K H I PR R 5 10 4 BRI VPSS (24) 126 (25) B, (EIPRIEZ 5% 1991 4E), 26
T4 (G T4, 5 40 T (determining that the rule formulated in the draft article found precedent
in asurvey of sources which included judicial decisions, national legislation and treaty practice) ; Xt
KT EFRIEFLA TP AR 12 FFBEMUFEH (10) 25 (18) B, (HBPREZ naFE
1974 ), 55 4 GB35 , 5 199 255 201 71 (engaging in areview of State practice, boundary
disputes and treaty practice to ascertain the existence of ageneral rule) ; % 3% T [E 5 AE 441 )7 T 1
R A 156 A FEMVFAES (2) 255 (4) B (EPREZR SR 1974 42), 524 GE—if4) ,
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211 25 214 7 (reviewing State practice, legal opinion of the Secretariat, practice of depositaries
and writings of jurists to establish a general rule) IPRTHRLANES 49 SRR MVFAEEE (1) 255 (8)
B, CTH bRy Ze DA% 1966 A1), 55 3%, 55 246 MI%E 247 W (relying on the Charter of the United
Nations and practice of the United Nations, as well asthe opinion of a great majority of international
lawyers, in discussing acustomary rule) s DA SR 22:56 25 B R MIVHE S (2) B, (H Frikhizs
TIEYE 1966 4E), 5 4%, 5 213 UL (“ State practice, the jurisprudence of international tribunals
and the writings of jurists appear to support the ... rule which is formulated in the present article.” ) »

VAR 22 g B K FRB 18 % I G0t S TR U 1) 28 o ml o I R A SR A L, 55 LT
551 BORIGE T Co UL, X OC T B RK S HM T AR A ST 2R 16 S RE SR IR 28 (13) B, (1
FrydiZs Bl 4o R4 1991 4F), 3 =45 (35 —#4) , £ 53 L (concluding that “the rules enunciated ..
are supported by State practice, both judicial, legislative and governmental, as well as by multllateral
and bilateral treaties’, without engaging in separate analysis in the commentary regarding the
practice and attitude of States) ; % ¢ T B ST S 7= RS FIGT 45 4k 7 1R 38 13 R BT
FH QD EE QD B, (HPRERRAEYE 1981 4E), B CGE ), % 33 4 35 i
(providing demonstrative examples and concluding that a rule is grounded in State practice, judicial
decisions and legal theory, without distinguishing between materials relied upon to reach its
conclusion with respect to State practice, attitudes or positions) .

WxF FE BR/KGE AR AT AT HIVE S 5 SR RN P28 (24) B, (HIBRIEZR D14 1994 ), 25—
L (BE—#B4), 55 100 1L ( “The foregoing survey of legal materials, although of necessity brief,
reflects the tendency of practice and doctrine on this subject. It is recognized that all the sources
referred to are not of the same legal value. However, the survey does provide an indication of the
wide-ranging and consistent support for the rules contained in article 5.” ) »

BT, SRR 22 AR RINVIESE (1) B, (EBREZR A SEY 1956 4F), B4, 5276
71 (stating simply that rules “followed the preponderant practice of States’, without any further
elaboration in the commentary) ; XH#EFILS 32 SRRV, (EPFERRAFEYL 1956 ),
%%, % 280 W (concluding that the principle on the immunity of warships “embodied in
paragraph 1 is generally accepted in internationa law”, without providing a survey of evidence) ; J
FOM R TR 16 KFRMPEES (1) M (2) B, (HPRER RS 1961 4), 5
103 Tt (concluding that “according to a very widespread practice, career consuls have precedence
over honorary consuls’, without referring to any sources in the commentary) . {HNFgH, (EIX L6
THAT L), FEZR OISV BEE R SR A RS, (EAERE R T DL IR R
AETIRIT TR A B A E R X R A
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HRNARH, ORI, ST Z B AN — s REHERR — M J 158 Il B v 1) R SRR sl SR %
FEMIAEAE s W, X T E PR A ZUN TTAT M A 57 4RIV 5 (2) Bt, A/66/10, 35 157 TU(“H
S2 b, SEEROIFBCA R AR S [ [ B SV AT [ B USRS S itk se il . 53— i
YT AR S2 3 [l W B SV [ B 4 AR A e 1 ) 1 AR AR /D, 5 S A DR 1) S e e =
HARE BN RGN, AE52 55 [ B P SUR U IS 2 N B2 107 )

WX R TAHE R RN 8 S BMIFAH (DB, (HBRERNSFEE 1961 F), 4%, #
99 7T ( “At present, the practice of States, as reflected in their domestic law and in international
conventions, shows a sufficient degree of uniformity in the use of the four classes set out in article 9
to enable the classes of heads of consular posts to be codified.”) FIX) 3¢ T4 K R K 16 KB %R
IV 5 (1) MIEE (2) BE, (HEPREZR 4 E% 1961 4E), 55 4%, %5 103 5 (“There would appear
to be, as far the Commission has been able to ascertain, a number of uniform practices, which the
present article attempts to codify. It would seem that, according to a very widespread practice, career
consuls have precedence over honorary consuls.” ) o UL, % %14 4 214 B (v L) 4. 5. 1 1)
VRS (8) FIEE (23) BE, A/66/10/Add. 1, % 511 MI% 517 5T ( “AAVFHIEE B TSR B4 A
JBTAUBGE NG ;& O K S e th AR AR S - S AL EUR 2R, (HER G %8, T
A AR T AR E R ) .

B, TR 5 35 SR PHESE (4) By, (EFREZE A% 1967 4F),
&, %5 363 1L (“The Commission noted however, that [consumer] goods are subject to complicated
customs regulations which vary from State to State and that there does not appear to be any universal
legal rule on the subject.”) ; XJ & TSR RER GBS 17 KELMVHES (2) By, (HFrikzs
Pi4tE% 1958 4E), 55 4%, 5 94 T (“Usage differs from country to country ... It isnot possible
to lay down ahard-and-fast rule.” ) ; % & T AP HRAIFR S 5 36 4 VPSR (2) B, ([
FRykZTE R4 1958 4E), 5 4%, % 101 71 ( “Itisthe genera practice to accord to members of
the diplomatic staff of a mission the same privileges and immunities as are enjoyed by heads of
mission, and it is not disputed that this is a rule of international law. But beyond this there is no
uniformity in the practice of States in deciding which members of the staff of a mission shall enjoy
privileges and immunities ... In these circumstances it cannot be claimed that there is a rule of
international law on the subject, apart from that already mentioned.” ) ; #F¥EVES 3(1) £H%E, (H
BRikZ B4 4R %5 1956 4E), 5 4%, % 265 71 ( “The Commission recognizes that international
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practice is not uniform as regards the delimitation of the territorial sea.” ); XL 4 L&KM
PR (2) B, (EFREZ R 2F% 1956 E), 5 4, 5§ 267 71 ( “The traditional expression
‘low-water mark’ may have different meanings; there is no uniform standard by which States in
practice determine thisline.” ) s X 2¢ T FO0 B KM 7= . RYSEFIGTS5 4k 2k ) 26 13 R BRIV
T (18) B, (PRl 2% 1981 47D, 58 — 4 (58 —#K4)) , 5 41 71 (“The practice of States
relating to currency is not uniform, although it is a firm principle that the privilege of issue belongs
to the successor State ...” ) ;s XS TAFH ISR IVER 11 4TS (8) FIZE (9) B, (HEPRiEZis
Y1961 ), A, #5101 7T (indicating that the “universally recognized” right of areceiving
State to refuse the exequatur is implicitly recognized in the article, but noting that “in view of the
varying and contradictory practice of States, it is not possible to say that there is a rule requiring
States to give the reasons for their decisionsinsuchacase.” ); %56 T I AME A KIS 27 4%
VTS 1 B, A/67/10, 28 71 U (“ZRHAN, (EX—fn) 8l LI E K2 g a2,
FEIA A IR AN B — A By R Rl DABEE R URRE T 308 e HLA B AT (8%
1.7 )5 DR R TIRZAME NS 29 S R IOVFA S 1 B, A/67/10, 55 73 T ( “RAE T L
RIXFBAAE L E G Lk, FER R B2 fn 73 3] Gk T2 F 4 A (0) 7K A, (H 2 SEEA
AN LA W) SEAE I A7 AE A T BT UAE N BRSUR TS ELRE LA A0 A =R B 328 1 A1 BN — 33
N

B, XK THHRXRME 3 FEEMPFES (DB, (FEPRERRSFEYE 1961 ), -
A&, % 94 W (“[T]he rule laid down in the present article corresponds to the general practice
according to which diplomatic missions exercise consular functions.” ) ; %S¢ T4l R4 49
SRR S (D) B, (EERZERRSHESE 1961 £) , H %, 8 121 W (indicating that
evidence of “a very widespread practice ... may be regarded as evidence of an international
custom ...") ; XF TN LI OR BE IHEN 4. 5. 1 P56 (8) FHES (23) BX, A/66/10/Add. 1, 5
511 FHI5 517 JT (A AVF IR B IR O R B AN B T4 BGA IR YW s 8 C7E B 5K SE b 242 72
YA FEMGEEAR R, (AL R W AR T LA E R 5K ) s X OTH4b
ATAERFER G I 58 32 L BRIV SE (D) By, (EPREAZ L% 1958 4F), 345, 28 100
7T (“In all countries diplomatic agents enjoy exemption from certain dues and taxes; and although the
degree of exemption varies from country to country, it may be regarded as arule of international law
that such exemptions exists, subject to certain exceptions.”) ; FFEFVEVESS 22 B R APREH (1)
BL (HEPrEZ A 1956 4E), 55 %, %5 276 11 (“It considered that these rules followed the
preponderant practice of States and it therefore formulated article 22 accordingly.”) ; LA %315 31

CABEETLEEZETE ) F GREEFIEY) ARA ) ] Frvk Js D) i) Js 0] DY () P9 28 (105) B, (IR BridiZe
PSRN 1950 4E) , 5%, 5 375 W (indicating that a principleis “found in varying degreesin
the criminal law of most nations”) .

2T B GO0 Bl B ANVEAT S B DT AR 28 54 SR BRIV 5 (3) FHER (6) B, (I PREZR A&
Y2001 4EY , A CGETHY), 5137 FEE 139 1L (“Practice on this subject is limited and
rather embryonic ... As this review demonstrates, the current State of international law on
countermeasures taken in the general or collective interest is uncertain. State practice is sparse and
involves a limited number of States.”) ; XJ ¢TI KW =R 028 16 ZEENNITES
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TR (5 4t ] R kAR5 I 2 DA 2 AEARORRE B B AR R 0K 28 S A1 1) X R 158
1, LURA BT — 3 — .

19, FEFAN L0, TR R, BSO8R AR NE SRS e 1 DL I Rr Ik
e 0 T JLAE R D HE 00 > 488 I By ) T e AN L. >

(13) B, (HEPREZRRSFERE 19919, 5 6 GE4), 5 53 T (stating that practice found
in common-law systems should not be regarded as a “universally applicable practice”) ; LR
TR IHEN] 2.6. 10 FIPRAEE (4) BL, A/66/10/Add. 1, 2 265 (“ B ZKAfIA KON AR
FMREHA, BT ATfE......") .

RS RT B KAESATT IR AR A IR 58 9 4 BRIV 28 (18) By, (I BRvhZe A P48 1974 4F),
B CGE—r), #5193 1l (identifying a rule of general scope on the basis of the practice of
certain newly independent States), A% ¢ T~ [H AT 4 20 )5 T AR AR W56 32 Sk FEZE VAL 26
B, (EFrEZRRSTE1974F), M4 GE—is), 258 11 (relying on the limited practice
of afew unified States to formulate ageneral rule); XL, &5 AR B e IR TRV R ZE LR 5
SRR ZEMNVER (4) 2 (6) By, (IHPREZE RS 1996 4F) , 28 % (G5 —#sr), #5240
% 25 T (relying on limited international tribunal practice to reaffirm an “exigting rule of
international law”), ¥ TVARTHIARRME 6 K HRMIFEE (D 2H Q) B, (HEREZELS
FL 1996 FY , BB GE ), # 25 T (relying on limited national and international
jurisprudence to confirm aprinciple) .
PSR T FAES L T TR 4R AR I 5 21 S RE R IMPRA SR (D B, (HEIBRAR B E%E 1974 4F),
B GE—85r), 231 71 (“But the cases of the former British Dominions were very unusual
owing both to the circumstances of their emergence to independence and to their special relation to
the British crown at the time in question. Accordingly, no general conclusion should be drawn from
these cases ...”) ; X G T EKAEALTT WAk AR I ER 29 L RIMPHEEE (D B, (HEBRERR
SHAES 1974 4E), B (B8543, %5 250 7 (indicating that the circumstances of afederation
were “somewhat special” and thus “not thought to be a useful precedent from which to draw any
general conclusions”) ; XJ KT KAESATT AR5 34 LR ERIPEESE D B, (Epr
RRSER 19T44E) , P CE—4), #8262 T (*[T]he facts concerning that extremely
ephemeral federation are thought to be too special for it constitute a precedent from which to derive
any general rule”); X 5CT [ ZO0 B W77 RESRFIGTSS IR R S 8 S BRIV S (4) B,
(HEPRIEZREEL 1981 £, 8 % G #4)), % 25 T (stating that “no generally applicable
criteria ... can be deduced from”, inter alia, “two General Assembly resolutions, which were adopted
in pursuance of a treaty and related exclusively to special situations.”); LLK W 5T 506 B 50
F7 RV S5 I AR AR R 26 13 Se R IOVPAE S (13) By, (EBRikRpi4 % 1981 ), =
& (GB35, % 33 71 (omitting two cases as “not sufficiently illustrative” as their application of
agenera principle was “ due to other causes of a peculiar and specific kind").
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B0
ZRSEMAERBRBIZREHE BT BMEZKITRA T AEBIKRIE.

20, XFARWECHE: B BB L T R, T Iz
)7, 7 I ARSI T O O AR AR ) L T A
5517, CHRRARASLI” B0, 7 “RERSL T B " “Hnni eyt “RE
SER T CEFKM T 7, " BEE E KB A E 7.

12

XTSRRI 8 KBNS (DB, (EFERASEE 1961 ), H%, &
99 T (referring to the “degree of uniformity” in State practice) ; XT?GT&I‘T&X%H*G%E’J% 36 %
TRMVFES Q) B, (HERERRSEYX 1958, 55 4%, %5 101 7 (“But beyond thisthereisno
uniformity in the practice of States ...”) ; XL 3 KBTS (2) B, (HEPREZ R SHELE
1956 4E), 5 4%, #5265 U (“... international practice was not uniform ...”) ; LA K VL
T AIPHES (3) B, «IB/J\/ZKJHAZ:EF% 1956 4E) , =%, 266 ﬁ(" ... international
practice was far from uniform”) .

ORI TAF ORI 3 K EMPHER () B, (HBREZERSHEE 1961 ), B4,
94 1, ROST I KAE L T7 1 B4R AR IR 55 22 42 B S I P58 (6) Y, «uBTfiéJ\K 1974
Y, BB CEE), 234 T DAL 52 RELRMTFE S 2 B, (EPREZEN
XL 1966 ), H AR, A 250 UL

IR TAHE IR IEE 49 R IIVFESE (1) BE. W3 16 4R MPHEEE (2) BRI 2R 41 4
BRIEES Q) B, (EPREZRSER 1961 /F) , 5 %, 121, %5 103 FI%E 115 7.

¥ LT TN AL PR B BOHMEI 2. 3 BIFESS (2) B, A/66/10/Add. 1, #5173 TL.

L T B F AR E PR 20 R L RARRBUER 8 4RIV S (1) B (EBRER R AE
BA9TL &Y , BB CE—H), 291 0.

B L, XTI A R BE AE I 1. 8 AVTESS (3) BY, A/66/10/Add. 1, 2 131 W3 Xf56T
KA AR B IOUEIN) 3. 1. 5. 3 (PSS (12) B, A/66/10/Add. 1, 55373 0, PAMK R THEEK

FEHORT FE BRI R RIS 50 4 S IIVHE 2 (4) B (HEI PRk i 2% 1971 4F),
oA GE AR, #5315 0,

SO GO B K 7 R SRFTSS IAR AR 13 KB MPFEEE (12) B, (HEBRVEZR I
SAERE 1981 AE) W G aY), 2 33 I,

1O LT TR A AR B K MEI 4. 5. 1 VTS (8) B, A/66/10/Add. 1, #5511 Hi,
MRS R b L PR IR B 21 SR MIVFESE (1) B, (EPRVETR RS 1991 4,

W CGEZM), 61 .
"TNSR AR 19 AR VIESE (8) B, A/61/10, 35 100 TT (* HAREF ik, wlik
BRI 2 e — e R FSCRE s ARG VE AN —F B A
TR 22 RERIVHES (D B, (EPREZ RS 1956 4F) , BB A5, 5 276 T,
MR T KA LT I AR AR R 5 12 4 B IVFESE (17) B, (I BRikiZs B AR5 1974 4F)),

A GE—T4r), 201 T (referencing “the weight of the evidence of State practice” in support
of exceptlng boundary treaties from the fundamental change of circumstancesrule).
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BARERBHE—NFE—ELRER © EAHEM BEIRPHEMTS
FREFREZRSTHIAKIIRERZRD .

21, il AEX ST M KA L0052 34 R MPRES, R
i~ 45

IRAE [ SR T r] BE S R T S, (BB A — SR 7 L DA SRR — T
W, AR H A B BRI, MR , 7R B T2 H AT R0 4 206 %
RV T % A KA B LR .

22, [AFE, AEIXR AN RAMER I E 32 K MPRES, &SR
“ ARG [ DL EE KRB AR ] (s e R BEA AR A, (HAT LAy, AR — T3
EBRGRN, XS SRAFAEN, AN AFER LIS 7 ™

n

45

16

4

3

48

WO T R B K TE AR AT AT R 56 5 45 B R IPPAE S (11) B, (I BRIk R Sl AR5 1994 4F), 28
A GE B4y, #5 98 UL, indicating that, although the language and approaches of international
agreements reflecting the doctrine of equitable utilization — which was characterized by the
Commission as a “general rule of law” — “vary considerably, their unifying theme is the recognition
of rights of the parties to the use and benefits of the international watercourse or watercourses in
question that are equal in principle and correlative in their application”.(Emphasis added.) .

K2 G2 ARG 1 G — PEER PRI — Rk Ik, TS AR S 0 B 1 PR
W 2.

XRT B SAEA L7 DR AR 5R 34 6 RESRMPRASE (25) B, (HIPRikZR % 1974 48),
5o Gk, #5265 I,

X R TAMZAE RTINS 32 S RITEA S (DB,  (HEBREZR A SFEY 1958 4F) ,
, 5100 51, XL, XPMEVEIES 29 SREEMVFES ) B,  (HEBREZR NI F% 1956 )
A%, 5279 T (“Existing practice in the various States is too divergent to be governed by the
few criteria adopted by the Commission ... The Commission accordingly thought it best to confine
itself to enunciating the guiding principle that, before the grant of nationality is generally recognized,
there must be a genuine link between the ship and the State granting permission to fly its flag ...
[T]he majority of the Commission preferred a vague criterion to no criterion at all.”) ; Xt 1459+
KRN 30 FEEMPFESR 8) B, (HEBFERASER 1961 48), B4, 5 109 FI% 110
7T (affirming the inviolability of the consular premises, noting in particular its recognition in
numerous consular conventions, despite “certain exceptions to the rule of inviolability” found in
some conventions); XTFVEVLSE 13 40 RIS (3) B, (HBRkZE A4 1966 ) , 28
— 4%, #3201 7T (commenting that the Right of Passage case may indicate “the possibility that
difficult problems may arise under the rule in specia circumstances’, but that “the existing rule
appears to be well-settled”); LLROW 655 ASEHIP S R IRIERE 250 11 AR RMTFES (2)
FIEE (3) B, (HBREZR MY 1996 4F), 4 GE=#4), % 34 UL (“Notwithstanding the
diversity of procedura and evidentiary rules that govern judicial proceedings in various
jurisdictions’, every court or tribunal must comply with the “minimum international standard of due
process’).
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49

50

B, 3R T-HIC RIS 5 LR RN P EE (18) B, (HBREZR I F% 1961 ), =
A&, 5 98 11 (“Paragraph(j)confirms a long-established practice whereby consuls ensure the service
on the persons concerned ...") ; X fEH ANRFI 2 AR TEEFL S b R EMITHEEE (4) FIZE
6) Bt, (HEPrZZEid 4% 1996 42) , 5 4 GE %4, 5 24 FE 25 U1 (determining that
the article reaffirms an “existing rule of international law” and indicating that “the defence of
superior orders has been consistently excluded in the relevant legal instruments adopted since the
Charter of the Nurnberg Tribunal ...") ; /& AR K 22 VR SR E R R E 7 R B RNITFHE SR
@) B, (HEFriZE il a5 1996 45), H =45 G =#4), % 27 7 (“The official position of an
individual has been consistently excluded as a possible defence to crimes under international law in
the relevant instruments adopted since the Charter of the Nurnberg Tribunal ...”) ; LLE G 5= F E 5
KM AL P2 R IR 6 AR BRI S0 VF A 5 (26) Bt (which was referred to by the
Commission in its commentary to the correspondlng article 5 of the final version of the draft articles
on the topic as “till generally applicable” :  WL{ I FrikZe il 247 % 1991 4F), B8 4% GF —#61),
522 FIHE 23 00), (HBrEZE Wm%ﬁ»%ﬁjﬂ%_%ﬁx £ 147 FNZE 148 7L (1t
should be observed ... that the rule of State immunity, which was formulated in the early nineteenth
century and was widely accepted in common law countries as well as in alarge number of civil law
countries in Europe in that century, was later adopted as a general rule of customary international law
solidly rooted in the current practice of States. Thus the rule of State immunity continues to be
applied, to alesser or greater extent, in the practice of the countries whose case law in the nineteenth
century has aready been examined ... Its application seems to be consistently followed in other
countries.”) o XL, AR, X2 SO0 E BRANEAT A I ST S 64 4R IIVRE S (3) B,

CHEBREZR % 2001 4F) , BB CGE=#4), 28 137 U (“Practice on this subject is
limited and rather embryonic.”).

W (EFRVETR RS 1950 4F) | 55 %%, 45 368 T, %5 31 Bt (“Evidence of the practice of States
is to be sought in a variety of materials.The reference in article 24 of the Statute of the Commission
to ‘documents concerning State practice’ (documents établissant la pratique des Etats)supplies no
criteriafor judging the nature of such ‘documents .Nor is it practicable to list al the numerous types
of materials which reveal State practice on each of the many problems arising in international
relations.”).In that report, the Commission provided the following non-exhaustive list of the types of
materials that are of potential relevance to the evidence of customary international law:(a)texts of
international instruments;(b) decisions of international courts;(c) decisions of national courts;(d)
national legislation;(e)diplomatic correspondence;(f)opinions of national legal advisers, and
(g)practice of international organizations( ( [EFrikZE A 1950 ) , 4, 5 370 T0).

Notably, the Commission indicated that “national legislation” is “employed in a comprehensive sense;

it embraces the constitutions of States, the enactments of their legislative organs, and the regulations
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52

and declarations promulgated by executive and administrative bodies. No form of regulatory
disposition effected by a public authority is excluded” (% 370 Ti(in sub-section on “national
legislation”), %% 60 B!). In addition, the Commission noted that “the decisions of the national
courts of a State are of value as evidence of that State’s practice, even if they do not otherwise serve
as evidence of customary international law” (5% 54 B). The Commission declined, however, to
assess “the relative value of national court decisions as compared with other types of evidence of
customary international law” (5% 54 B .

B, X T B R KL =R A 10 KBRS (19 B,  (HEFRERRSFE
1991 4E), 4 GEiB4), 28 38 AIZE 39 T (engaging in a survey of national legislation) ; %f
KT ARG 19 4 MVFAESE (8) B, A/61/10, 28 100 TT (* BARIE F ik, AlEE PRI BE
W AE— B R RS L s AHIXERVF IR AR AL ) 0 O T [ K A L
R LN 16 4R IOVPESE (13) BURWE 164, (EPREZ RSHELE 1991 45) | B % Gh
#643) (indicating that rules are supported by State practice, including legislative practice); L&
X I K S FL P R S B 6 A B SR N ZE ST R VA B (40) 2255 (48) Bt (which was
referred to by the Commission, in its commentary to the corresponding article 5 of the final version
of the draft articles on the topic, as “still generally applicable”: W, {[E FrikiZs i 2 4E% 1991 4E)
FTHCETM), H22FE 2300, (EPFEAZERSHEE 1980 4), H o HCGEHM), =
152 A% 153 T (indicating that “national legislation constitutes an important element in the overall
concept of State practice” and engaging in areview of relevant internal laws).

XS SR H K B I P RER S i 10 8 RE S APRAERE (13) 258 (18) B, (HbniEZE AR
%1991 4E), B (B EB4y), 36 2% 38 I (survey of national judicial practice) ; X<
P % B L 7 R T S ) 25 16 25 B R KPP 3 (13) Bl 164, (I BRvkZe A 2 fF 48 1991 48,
A R E4y), 52 FIEE 53 T (indicating that rules are supported by State practice,
including judicial practice); X T 5K M ™ FEER G 58 6 2 SIS SCRIPP SR (7)
Bt (which was referred to by the Commission in its commentary to the corresponding article 5 of the
final version of the draft articles on the topic, as “still generally applicable”: W, ¢ [F briZiZe A &4 %
1991 4F), S B #sy), 5522 FI3 23 50, (HPRER R SEE 1980 4F), 58 % (38
Z#4y), #5143 U1 (“The general rule of international law regarding State immunity has developed
principally from the judicial practice of States. Municipal courts have been primarily responsible for
the growth and progressive development of a body of customary rules governing the relations of
nationsin this particular connection.”) ; LA JOW 42032356 59 L B MVHE S (3) B, (Bl FrikiZs i
SAEY 1966 4E) , B4, 5 257 I (referring to the practice of municipal courts).
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7% S IR G R HIM  AERE R S 5 6 2% RS IR IN S SV A (39) Bt (which was referred to

5
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a

by the Commission, in its commentary to the corresponding article 5 of the final version of the draft
articles on the topic, as “till generally applicable’ : 1L ( E brikZ R4 1991 ), B %GB
THBAY), BR 22 FNEE 23 D), (HEPRERAAFNE 1980 4F) , B (A, BB 151 M
%5 152 T (“The views of the Government, expressed through its political branch, are highly relevant
and indicative of the general trends in the practice of States ... The lead taken by the Government
may be decisive in bringing about desirable legal developments through forceful assertion of its
position or through the intermediary of the legislature or by way of governmental acceptance of
principle contained in an international convention. Conversely, the Government is clearly responsible
for its decision to assert a claim of State immunity in respect of itself and its property, or to consent
to the exercise of jurisdiction by the court of another state or to waive its sovereign immunity in a
givencase”) ; PARON SR T H S B I P BER S i 16 S0P R AOTHE S (13) By,  ([HBRiAZ
RAAER 1991 4E) , 45 5 (BB 94)), 4 53 W (indicating that rules enunciated in the article
are supported by State practice, including governmental practice) »

S RT B RAL AL TT MG IR 28 18 R BE ROV SE (14) R AT B, (HEPREZE R
%1974 FEY , F B CH-—), B 185 FIEE 186 1 (considering the diplomatic positions,
exchanges and practice of States to ascertain whether a general rule exists), MIX} 56T [H K ALELL
JITH AR 12 K EEMIFES 1D 2H AD B, (ERERLAFE 19744, B6
(GE—#4r), 3 200 255 202 71 (analyzing diplomatic exchanges and positions in boundary
disputes as evidence of State practice on the question of whether boundary settlements are affected
by asuccession of States), X I, (HEFrvEZR RS 1950 4F) , 4, H 3710 F T1E
(“The diplomatic correspondence between Governments must supply abundant evidence of
customary international law.”).

TSR 5 P L P A R S R 2 10 20 RSOV SR (20) A Q1) BL, (I BRiEZR D24
BE1991 4E) , (B #4Y), % 39 W (indicating that the “accumulation of such bilateral
treaty practices could combine to corroborate the evidence of the existence of a general practice of
Statesin support of” certain exceptions to State immunity); X 5% [E 5 AE 4 A5 R AR K 5 15
FEERVAES (14) 258 (18) B, (HPREAZRASFEE 1974 ), B _HCE 0, %213
F%E 214 71 (considering devolution agreements as evidence of State practice for the purpose of
ascertaining the existence of a genera rule); XFo&FANH R RN 15 SRRV (1) BERIZE
19 S ERPHESE G) B, (EERERRAFEYE 1961 FF), B4, 103 F5 105 T (citing
consular conventions as evidence of practice of States) ; LAKIF I TANFHIE R 28 SR MVE
WO FME G B, (HEPRERRSTLE 1961 4F), 4%, 108 T (indicating that the rule
is confirmed by numerous consular conventions).
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A R BURF IR ™ EBRALZU R °° K ARBURTALER I R, ™ 47
BT TR A °° K E B A VE A R K e .

25. OISR TR R VA A B AR DAY L [ SBHEAT OR K 1 1
M2 Ak ©

70 2 DU ax KRR AR A D A H A 1 % RSO PR P8 B A b 56 T B SRS 1 Rk
Z—o A DATER-LOTF R tHIX AR RO B, YO TR RN 56 ScFL R MTFE:
FOB, (HEFERRSFELE196144), 4, 25124 71 (“A study of consular regulations has
shown, and the comments of governments have confirmed, that some States permit their career
consular officials to carry on private gainful occupation.... It was in light of this practice that the
Commission ... adopted this article ..."); FIUX T B XK KW =S A5 7 £ ZMIFE
FEG) B, (HPREERSFELE 1991 4£) , B GEE), 5 26 1L (“Express reference to
absence of consent as a condition sine qua non of the application of State immunity is borne out in
the practice of States. Some of the answers to the questionnaire circulated to Member States clearly
illustrate this link between the absence of consent and the permissible exercise of jurisdiction.”) .

BN, 6 6T B S I BRANZEAT I ST R A 23 REEMVHES (D B, (EfRZE R
%2001 ) , 54 CGE#4y), 76 Ui(citing a study of State practice on force majeure
prepared by the Secretariat) ; X 5% T B K A HI =T 10 KEENVHESE (16) B,
CEPRZERASTSE 1991 ) , BB CEEHr), 25 36 T (citing State practice of Egypt
found in a United Nations publication); XJ 2T KAEA L7 kA 158 12 BRIV S
QCNE, (HEFREZRaSFE 19744 , B85 GE—i5), 5 203 7L (citing the Nile Waters
Agreement of 1929 and other bilateral agreements reproduced in a United Nations publication); DA
FORFRT B KA A T N AR A IR 4 S BE R TS0 (4) B, (BRI 1974 4F),
o CGE—H#4y), 3 223 T (citing a United Nations publication in support of a proposition
regarding the practice of successor States) .

B, X T E RAELL TSRS 9 4 HEMPFES (10) F128 (12) B (citing
International Law Association materials), Xt 23 £ F PP (7) B (citing a report of the
International Law Association) FIXT 30 A2 31 LB R HIVHES (17) Bt (citing a report of the
Nigerian Institute for International Affairs), (EIFREZERSFELE 1974 F), H & CGE—ED),
191 FI%E 192 T, 2F 237 A1 238 T A HE 256 T,

B, T E GO E R ANEAT A ST 05 24 RERIVHES ) B, (EPREZ RSE
Y2001 Y, A (ETHAY), # 79 U(citing diplomatic exchanges reproduced in a
publication of the Government of the United States of America); 5T 5% [ b AN 4T M B 5
PSS 32 B RHIPHASE Q) B, (HEPREZRSFEE 2001 ) , H_HE D), =
94 T (citing State practice found in the British and Foreign State Papers, 1919, vol. 112); LA K% 9%
THERELL T MPMANE 14 FEEATHES DB, (EREERass 1974 4) , 58
4 CGE—E4y), 3 208 FE 209 11 (referring to treaty practice found in a publication of the
Government of the United Kingdom)

DRSO Y E

IS T G SERT 4% 20 IR 5 11 4% K 5 8 IR 1 P13 28 (4) B (concerning the indicative list of
treaties, referred to in article 7, the subject matter of which involves an implication that they continue
in operation, in whole or in part, during armed conflict), A/66/10, #5199 5T (“...... e J=EESE PN
HE R U B K SRR A2 o Ak, FEIX — SO A ORI B K SRR R ) .
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BN, 6 TR LR B B HE 2. 2. 1 BV SR (8) B, A/66/10/Add. 1, 3 167 U1 (fk#s
A O B A SR SRR RN, BT 28 S 41 52 O A BR T A5 2UAfA, R R W A 2 4R
R 6T E 5 LM = SRR i 2 6 4R s R ZE S VT 56 (18) BL (TR S AR 6 T1%
LGB G T R SCAHN S B 4% I PR 4 S “ AT AR M il ] 7: DL Bl i % B 43 4P 48 1991
Y, BT GETER) B 22 FEE 23 00, (HEFREZT R SHNE 1980 45) , A CGETW
45), 5 145 BT (B A A B AR FE AR IR ST AR TR v A R

PG ) T8 A U] (R A7 A BN AR G — 1] 2 A 3], B ] vk T R B 21/
AT RO E K BRI BB AL B SO BRANE 1 (R E e T 355 « 28 03 2 B4R 2 Vr T ik
KU TR )7 0550 OC T OC AR I 2R 67 Je BRI PRVE 28 (1) B, (H BRkie B4R 48 1961 41,
4, 127 7 (rule according to which each State is free to decide whether it will appoint or
receive honorary consular officials); XJ ¢TI & LW =S FEFE S 1 28 7 4 FE L IIPHE S (11)
B, (HEPRER RS 1991 45), 55 % (55 —#64)), 4 28 T (“Customary international law
or international usage recognizes the exercisability of jurisdiction by the court against another State
which has expressed its consent in no uncertain terms, but actual exercise of such jurisdiction is
exclusively within the discretion or the power of the court, which could require a more rigid rule for
the expression of consent.”) ; ¥ ¢ T~ [l 5K AR 42177 [l AR A (125 15 46 FEZE I P26 (7) FEE (12)
ZHAD B, (HEFERREATFSE 1974 F), H B CE—H), 212 B 214 Ti(evidence
of State practice supports the traditional view that a newly independent State is not under any general
obligation to take over the treaties of its predecessor; &HEEIZ W45 (12) Br: “Here the notion of
succession seems to have manifested itself in the recognition of anew State’s right to become a party
without at the same time seeking to impose upon it an obligation to do so.”(emphasis in the
original)).

WA LIRSS 27 48 % (“Generdl rule of interpretation” )14 28 4% % (“Supplementary means
of interpretation”) [P 5 (3) 228 (5) Be NS (9) B, (EIPRER MR 1966 7F), 2 45, 2
218 5 220 7T, HEHIIZ S (4) B (“recourse to many of these principlesis discretionary rather than
obligatory” “... But these elements are all of an obligatory legal character”); LL A%} o T Ah A8 454
(1565 19 B IOVIESE (8) BE, A/61/10, 45 100 BT (* [ 50} T BRI OOt e W 2 4 (1 b B
H AT XS . GRE S 55 .
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BN, RARLNES 59 FFEIIVAHTLE (6) B, (HPREAZRASMEYE 1966 ) , B, H
258 1T (“...the acceptance of the [rebus sic stantibus] doctrine in international law is so considerable
that it seems to indicate a recognition of a need for this safety-valve in the law of treaties’); FIX}[E
R K TEAERAT AT RS 20 e RNV SR (9) By, (I BREZR Ra%E 1994 4F) , BB CR
—HBAY), BB 120 L

B, XPAANESR 30 BBV (1) B, (HRERRSTE 1966 ) , B4, 5
226 T (indicating the existence of “abundant evidence of the recognition of the rule in State practice
and in the decisions of international tribunals, as well as in the writings of jurists’); *5¢¥ &%t
[E B ANEAT I I DRI 26 39 SR R IMVHESE (4) B, (FEPrEZRSFEE 2001 ), H 5 CGH
34r), #5110 BL(“The relevance of the injured State's contribution to the damage in determining
the appropriate reparation is widely recognized in the literature and in State practi ce”); Wit
(PSS (2) B, (ERR L RAHEE 2001 4E) , FBCGETERY), 5 128 W (It is
recognized both by Governments and by the decisions of international trlbunalsthat countermeasures
arejustified under certain circumstances”); LARKHES 51 40 R MV ) B,  (EPREZR A&
U 2001 ), B CGHER4r), 134 T (“Proportionality is awell-established requirement
for taking countermeasures, being widely recognized in State practice, doctrine and
jurisprudence...”).

B, XP4LANES 16 LR EMTHESE (DB, (HEPRERRSTE 1966 F) , £, &
202 T (obligation ... “generally accepted”) ; X% LE I8 AR T8 Ah AT AR ZR RN FoAh Y 52 [H] i £
PN RTINS 1 SFEETFES Q) B, (HEBRERNSEE 1972 F) , B4, 313
T (indicating that the extension to cabinet officers of the principle of special protection at all times
and in al circumstances when in aforeign State “could not be based on any broadly accepted rule of
international law...”); X 2&T B KAELL 7 HM AN EE 35 SRV (12) B, (EFrik

REER 1974 4E) | 5 GE—#4), % 206 7T (“general acceptance” — together with the
“strong indications of a belief”); LIS TXF 44 MR A N 4. 5. 1 [WVFES (28) B,
A/66/10/Add. 1, % 519 BT (K. LRGN Eam F " MO T S W THUE TG
B DR B AN AEATAMT VR AR AT HO AR

D FH T e 7 A3 SO f T K B 75 TP A ) i S S0 9 PP SE (2) B, A/61/10, 5
177 YU, 5F 379 FI%H 380 UL:

FELL €1945 FHATIETY A E SN S5 5503 28 > BRI AT S5 B B BCR] .
PRSI, %R W IR R E AN . RS, AnikBesmiE i, X DRREZE] AR
BET —AMBIUE: —ANEARAUR AT AN 2 R R 7 [ 978 WLARVE BF IS oL,
A/CN.4/557, 55 132 Bt 1 Fsr b, HABEZRUABG Eok AN T (1945 FEFEETTA
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Y [ 979: WasPU R LG, A/CN. 4/557, 25 132 BY) , JFHAA UKL 1958 4 (H
WL KBRS ALY 28 4. Bk, ATLAE OB m i, 3+ H2 W X B e i e 1R A
18] YT B By T E I — AN . [WBsiARe st i, “E2, CHRETIET) AAMBR N
I — ) BB SE AR P, SRR () 32 B - R T T S ERE, BUR LT 1958 4E
CHWELRREZE ALY 34,7 [ 980: JLig KM AL S (Bl AR DR LR W 5 P 22, i Ik
FRILRIEPRAT22), (1969 4F EPRiLBEB gu), 5 47 B,

7 IR ST TE SR 4 2475 THI R AR IR 35 12 2 B S8 IOV SR (35) B, (IHIBRVAZR A% 1974 4F),

7C

o

7

—

72

8B G H#4y), 5206 T (aluding to “strong indications of a belief” along with “general
acceptance”) .

WA S ZEES B9 4RIV (4) B, (HBREZE S FEE 1966 ) , B4, 2 257 L
(“The most illuminating indications as to the attitude of States regarding the principle [of rebus sic
stantibus] are perhaps statements submitted to the Court ...").

JXF G THRE AT I Sk R 2 58 —F Vo8 (D B, (I BRER R4 1967 ), 2B
%, %5 358 i (“Before the Second World War, the question whether the facilities, privileges and
immunities of special missions have a basis in law or whether they are accorded merely as a matter
of courtesy was discussed in the literature and raised in practice. Since the War, the view that thereis
a legal basis has prevailed. It is now generaly recognized that States are under an obligation to
accord the facilities, privileges and immunities in question to speciad missions and their
members.” (emphasis added)). X UL, 2% T B AR B Fr4l 200K ERARRBUM &k F A Mt
PEIIPPAESE (2) Bt (“matter of courtesy”; (EIPRiEZE IS FEE 1971 4F), 2% CGE—#49), &8
335 T1) o

T 2T B GO B 2R W 7= o RS R FI0T 45 B 4R A ) 2 25 e FE SR ITEESE (1) L 28 (8) « 5 (9) FHER
(20) B, (HPREZE % 1981 /1), 3B H CGEH4), % 54 25 56 JUKEE 59 FI%H
60 T (4032, “(1)... “political solutions that reflected relationships of strength between victors
and vanquished rather than equitable solutions’, 25 54 71; F1“(8)... solutions ... based on a ‘given
power relationship’™, i 55 U1) ; % 35 B EMVHES (36) B, (HEPREZ RSFER 1981 42),
s (55 34r), #H 90 1T (role played by “political considerations or considerations of
expediency”; “... thereis a strong presumption that that is not a context in which States express their
free consent or areinclined to yield to the demands of justice, of equity, or even of law”) ; Xt[F— 3
U 36 SR EESRINPIESE (63) B, (EBRAR 4% 1981 4F) , B & CGEH6r), #5104
71 (“State practice shows conflicting principles, solutions based on compromise with no explicit
recognition of any principles ...”); AR & T B KAEA L7 4R EE 23 R EMTFEEE
() 25 (16) B, FenlE% (8) 5 (12) FsE (15) B, (HEPREZNSHERE 1974 4), H-HCE
—#4r), 238 £ 240 T (instances of succession to bilateral treaties regarded by the
Commission as having an “essentialy voluntary character” — para.(12); the Commission did not
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believe that continuity of treaties derives “from a customary legal rule rather than the will of the
States concerned” — para.(8)). But see paras.(17)and(18)of commentary to the provisional version of
draft article 6 on the jurisdictional immunities of States and their property(which was referred to by
the Commission, in its commentary to the corresponding article 5 of the final version of the draft
amcleson the topic, as“still generally applicable’: W (EFrvkZ aFL 1991 5, HFHECH
R4y, F 22 FIEE 23 T1), suggesting that consent does not undermine a customary rule which is
supported by usage and opinio juris(“The principle of State immunity, which was later to become
widely accepted in the practice of States, was clearly stated by Chief Justice Marshall: ‘... This
consent may, in some instances, be tested by common usage, and by common opinion, growing out
of that usage’" ... "In this classic statement of the rule of State immunity, the granting of
jurisdictional immunity was based on the consent of the territorial Sate as tested by common usage
and confirmed by the opinio juris underlying that usage.” (emphasis added),  { [HpriZZs it 234 %
1980 4, %5~ (5 7)), o 145 7.

L% 26 T % 4 29 1% 45 B4 (K ME ) 2. 6. 10 (*Non-requirement of confirmation of an objection
formulated prior to formal confirmation of a reservation”) [V 55 (4) Bt, A/66/10/Add. 1, %
266 T (considering that confirmations of objections in such cases as found in State practice “are
precautionary measures that are by no means dictated by a sense of legal obligation(opinio juris)”).

Mtaéjhiﬁl_l% KINH 30 SR INVFA S () B (EPRAZ AT 5 1978 4F), & (CH
- , 5 73 7 (“While all these developments may show that there might be a tendency among
Stat& to promote the trade of developing countries through ‘ differential treatment’, the conclusion of
the Commission is that this tendency has not yet crystallized sufficiently to permit it to be embodied
in a clear lega rule that could find its place among the general rules on the functioning and
application of the most-favoured-nation clause. All the texts partially quoted above are substantially
expressions of intent rather than obligatory rules. ...” (emphasis added) .

ST FG KG Bl i s SR F R R F S, A/61/10, 55 141 RIS 142 i (T RaAER
Ko s R REE ) RN 22 M CRATFEY U 13 e, “ BARXPIE 5 X L
YUK H AN B AR AT IR AR ) B 55, AR EANTR YT T Bt i B AT . 7 ) o

BRI, X G T G RH TAE EE IR B 6 4RI N 5 SO PR 38 (32) Bt (which was
referred to by the Commission, in its commentary to the corresponding article 5 of the final version
of the draft articles on the topic, as “still generally applicable”: W, ¢ [HFrikZs 51 434E % 1991 4E)

54 GE34y), 2 22 FIZE 23 1) @ “The preceding survey of the judicial practice of common
law jurisdictions and civil law systems in the nineteenth century and of other countries in the
contemporary period indicates a uniformity in the acceptance of the rule of State immunity. While it
would be neither possible nor desirable to review the current case law of al countries, which might
uncover some discrepancies in historical developments and actual application of the principle,... it
should be observed that, for countries having few or no reported judicial decisions on the subject,
there is no indication that the concept of Sate immunity has been or will be rejected. The conclusion
seems warranted that, in the general practice of States as evidence of customary law, there is little
doubt that a genera rule of State immunity has been firmly established as a norm of customary
international law.” ( emphasis added), [EPriZiZs 45 4F%8 1980 42, 3 4% GE=#4), % 149
To W, X IGT B S HI 8 5 Sl 28 13 %Emﬂﬁﬁ:ﬁ: ) B, (HEPrEZERSTE
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79

1991 4E) , % F (GE %4y, %546 T: “This exception [from immunity where a State owns,
possesses or uses property], which has not encountered any serious opposition in the judicial and
governmental practice of Sates, is formulated in language which has to satisfy the differing views of
Governments ..."” (emphasis added) .

B, XPALANES 59 4B EHIVHAE 6) B, (HFRmEZR RS 1966 ) , B4, &
258 71 (comments in political organs of the United Nations taken as statements of position regarding
the acceptance of arule of international law); Xf2¢ T4 SR 16 KB ZMVFES (4) B, (H
FRyEZE 43 4E% 1961 4E) , %5 %%, % 103 1l (referring to government comments to the
Commission’s draft articles); LA RO T X4 £ £/ B BOHEI 4. 5. 3 VT2 (19) FIEE (21) B,

A/66/10/Add. 1, % 532 F1% 533 T (referring to the views expressed in the Sixth Committee of
the General Assembly and in written comments received from Governments as indicating lack of
agreement on the approach to be taken regarding the validity of the consent to be bound expressed by
the author of an invalid reservation).

B, X T ERKAELA T ARAN S 12 FREREMIFESE (100 B, (HEPREERSFE
1974 4E) , 4% CGE—4y), 28 199 W (referring to the attitude of States during the United
Nations Conference on the Law of Treaties); X} [il—4&BEMTER (171 B, (EHEREZRRAE
9T4 Y , B EE—H), = 201 T (referring, inter alia, to “the decision of the United
Nations Conference on the Law of Treaties to except from the fundamental change of circumstances
rule atreaty which established aboundary”) ; LA 5T B % st ple i FLR T 15 8 40 &)
VRS B) B, (HPBREZR DI % 2001 4F), 25— (G —#4r), %8 161 U (referring, inter alia,
to “declarations and resolutions adopted by intergovernmental organizations, conferences and
meetings’) .

BT, X T 1 50 S 77 RYSE RIS IR AR I 5 13 SRR R INPRESE (18) B, (HIBR
SR 1981 4F), 5 =4 G —#4), # 34 U1 (“Courts and other jurisdictions also seem
to endorse unreservedly the principle of the devolution of public property in general, and afortiori of
State property, and therefore of immovable property. This is true, in the first place, of national
courts.”); FIXFSRZVEES 67 LRIV (3) B, (HEPREZR ST 1966 ), -4, 5
254 T (“Municipal courts have not infrequently made pronouncements recognizing the principle that
the violation of a treaty may entitle the innocent party to denounce it. But they have nearly always
done so in cases where their Government had not in point of fact elected to denounce the treaty, and
they have not found it necessary to examine the conditions for the application of the principle at all
closely”). HX UL, % 9Tk b S0 4% 24 1) 56 0 1) 4 39K 4 52 B 1 1K) 9P 565 (20) B (concerniing
the indicative list of treaties, referred to in article 7, the subject matter of which involves an
implication that they continue in operation, in whole or in part, during armed conflict), A/66/10,
204 BT CAEMR AT SR, TR I P 2 — AT T SRR . Bk, XAERVERE T
REM R TATBWLR e . Hoak, TikBe vl REAI T 15 B BRidk VAT B G R I BUR B AL .

RVEINE, T A E A VAR GREA AR TAEAE . ™) .
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WO T R SR AR 40 T7 T I R AR IR 5F 12 5 R IMPRASE (T B, (PR s % 1974 4F,
5% GE—4y), 2 198 W (referring to statements before the International Court of Justice
regarding succession in respect of a boundary settlement and of treaty provisions ancillary to such
seftlement); FIXJ 45297558 59 SRR RINPIESE (4) B, (HEPREAZ AT 1966 F), 28 %,
2 257 T (indicating that “[t]he most illuminating indications as to the attitude of States regarding the
principle [of rebus sic stantibus] are perhaps statements submitted to the Court in the cases where the
doctrine has been invoked”, and referring to the positions of States in several cases before the
Permanent Court of International Justice) ; ¢ T~ FE R4l 23 54T 158 62 BRI R (3) B,
A/66/10, H5 164 T (RS EXEAT S 30 S BT RS W SCRF UM LR ALY AN ae— &
K 1] o 20 2 ) 1l D3 LA A X iR 2 G [ B ANVEAT Ay 0T I PR oA )

WX 9T 20T [ BRANEAT A I DA I3 13 S RIS (D B, (H BRiEZR 2% 2001
Y, B GEH4Y), 558 T (common stipulation in arbitration agreements as confirmation
of a“generaly recognized principl€”).

6} 2T [ SO0} B R ANVEAT A I ST 136 10 4B R IV 5E (3) B, (IH bRk i 474 2001
Y, BB CE E#), 550 T (“Diplomatic practice is remarkably consistent in recognizing
that the conduct of an insurrectional movement cannot be attributed to the State.”); % 5% T [H % #: 4%
ZJ7 AR A ISR 8 S R MV (D) B, (HBREZR A SFER 19744, B H G -HD),
%5 186 7T (citing correspondence between States) ; X 5% T [E AL 4L T T 4K 25 12 4
MIVTESE (L) FEE 1) By,  (EBRERRASENE 1974 4F) , BB CGE—Hsr), 3 14 M5
21 1 (referring to diplomatic notes) .
RAEILIXAE . 23 B AR S — B BV S I AR R A SERRAT N, R RIAT A
‘517 L A Ty 5 KAL) B 7 W] R ST 37 A2 B R )LAXTI—”KT7K EAEMAT AT HIVE SR 5 4 R ITE
55 (13) B, (M PRikZe A P48 1994 4F), 3 48 (3 , H5 98 FEE 99 T (“A review of the
manner in which States have resolved actual controverses pertal ning to the non-navigational uses of
international watercourses reveals a general acceptance of the entitlement of every water-course State
to utilize and benefit from an international watercourse in a reasonable and equitable manner. While
some States have, on occasion, asserted the doctrine of absolute sovereignty, these same States have
generally resolved the controversies in the context of which such assertions were made by entering
into agreements that actually apportioned the water or recognized the rights of other watercourse
States.”) »

P 9% TE SR I P R S R 2 10 R B IOVIRALER (20) By, (THIBRVAZR D24 % 1991 4F),

A G ), 539 TL(“The attitude or views of a Government can be gathered from its
established treaty practice ... Thus the treaty practice of the Soviet Union amply demonstrates its
willingness to have commercial relations carried on by State enterprises ... regulated by competent
territorial authorities ..."). XL, XfRTANFLARMIE 15 %E%H’Jﬁr/ﬂ? (DB, (EprkZ
P4 1961 4F) '“’“*%% %5 103 1T (referring, inter alia, to “a very large number of consular
conventions’), LR [Al—% @ 5E 19 KR VPR (5) BRI 28 28 KB EMITHES (D B
(also referring to consular conventions); X ¢TI SKAE 42177 T 4k 7k (1) 27 8 4% FE 4L (M VT 58
GYEBHADE, (HEPRERASEYE 1974 ), HTHECGE H40), 9 183 I 184 1T
(considering whether devolution agreements “are effective in bringing about a succession to or
continuance of the predecessor State’s treaties’, and “the evidence which they may contain of the
views of States concerning the customary law governing the succession of States in respect of
treaties”); X0 T KALAL T H AR S 16 S RIOTFE S (14) 258 (18) B, ([ BrikZ
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BISS S 1974 4E), 5 34 (BB—#64), 4 213 F1% 214 5T (considering devol ution agreements
as evidence of State practice for the purpose of ascertaining the existence of a general rule “in regard
to a newly independent State’s obligation to inherit treaties’ and finding that States have not “in their
practice acted on the basis that they are in general bound to [a predecessor’s] treaties’)(emphasis in
originad).

B, WA LTRSS 49 SR BEZRINVHESS (D FIEE 6) B, (HEPREZ A SEY 1966 1) , 3
&, %5 246 T (referring to the prohibition of the use of force as laid down in the Charter of the
United Nations); *fo¢TH SR H I FE T S 6 4RI N 22 SCI v 28 (51) Bk (which
was referred to by the Commission, in its commentary to the corresponding article 5 of the find
version of the draft articles on the topic, as “still generally applicable”: UL ¢ [H FrikhZs il 2 4E % 1991
Y, 5522 FIEE 23 1), (IHEBREZRIAEL 1980 4E), HHECHE M), 154 7 (“The
current treaty practice of States indicates the application of provisions of several conventions of a
universal character dealing with some special aspects of State immunity.”); %75 # AR J 2
AVRIEVERREE 11 R MVHES (5) B, (HEFREZR 4% 1996 4F), B CGE=ia), &8
34 T (recognition of fair trial guarantees in numerous treaties).

" 2R AT INBL T AN S ARG 4 A AL AR HELE IR S A5 M T o8 TR U P 3 A A e,

i, Gl EBRH RSO E S o B, X 5C TR 1S B 5l 1 s S0 T R 8 4R
PRES (3) B, (HEFREZERSA% 2001 45), 5 =48 GE = 4r), 3 161 5 (mentioning, inter
adia, that the principle of the obligation to notify other States of a risk of significant harm “is
embodied in a number of international agreements, ... declarations and resolutions adopted by
intergovernmental organizations, conferences and meetings ..." ; HIh) 55 AJEHI: J 22416 SRk
FERMVHE, (EBREZR SR 1996 4F) , B4 GEH5) « WE 2 KZBESE (16) &,
2 22 7 (indicating, inter dia, that the principle of international criminal responsibility for incitement
was recognized in the Charter of the Niirnberg Tribunal); %§ %5 6 Z&HIPTHE S (D £2HE Q) K, 5
25 T (recognition of the principle of command responsibility in treaties and in the statutes of
international criminal tribunals); 4 6 4x M PR 5 (4) B, 3 27 1 (express recognition, in the
statutes of international criminal tribunals, of the absence of a defence based on the official position
of the offender); CLAKX 14 4BV (5) B, 28 39 FlIZE 40 UL (referring to various instruments
which do not recognize any defences to those crimes) .

B, 6T B FO0 E R ANEAT A TR S 41 SRR R MTFAS (1) FEE Q) B, (HEPrE
BAHAEY 2001 4F), B3 (BB #F4Y), % 114 F155 115 51(“[7] An example of the practice of
non-recognition of acts in breach of peremptory norms is provided by the reaction of the Security
Council to the Iragi invasion of Kuwait in 1990 ... [8] As regards the denial by a State of the right of
self-determination of peoples, ... The same obligations are reflected in the resolutions of the Security
Council and General Assembly concerning the situation in Rhodesia and the Bantustans in South
Africa”); XF T B 1L SE G 51 Buls S S 8 L RIS () B, (EPrikZ e
%2001 4E), ZH A (55 EB4y), 2 159 1 (indicating that the obligation to notify other States of
the risk of significant harm is recognized in “declarations adopted by intergovernmental
organizations, conferences and meetings’); %16 5 ANJSRINE b 2 4G SRR SR 50 17 4 5 1P
W@ B, (EPREZRRSFE 1996 ) , H =85 CGE=#), 5 44 i (indicating that the
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General Assembly had affirmed that crimes against humanity and genocide constituted crimes under
international law, and had adopted the Convention on the Prevention and Punishment of the Crime of
Genocide); (HEPREZRASHFRE 1974 ), B4 GE—H00), W T B KA KA 07 1 4k
MIEE 4 BRI (1) 25 (14) B, #5177 FIEF 180 U (referring to the practice of numerous
international organizations, including the United Nations and certain specialized agencies), %1% 8 4
B IRPEA (12) FIES (13) B, &5 184 A5 185 1L (citing the Secretary-General of the United
Nations' practice as depositary of multllateral treaties) FIx & T B AL F N H FRgI 206 R _LI0AR
TR LR 16 4L R MPHESE (3) By, 26 215 TU(RIRE) ; XF2R 24 SR s (2) B, (HEBr
RS RE 19714, B GE—i4), 28 301 5 (“The replies of the United Nations and
the specialized agencies indicate that the exemption provided for in this article is generaly
recognized.”) ; XYSRANEH 49 SRRV (D B, (EPREAZ AT 1966 4F), 3545,
ZF 246 T (“... the clear-cut prohibition of the threat or use of force in Article 2(4)of the Charter of
the United Nations, together with the practice of the United Nations itself, have reinforced and
consolidated this development in the law.”); LA 3 (LS ERILEESETE) FI (UREEAILY &
DT IR By i U PR i U 7S PR PP 58 (112) Br, (IR BRikiZe R 1950 48) , S =4, 5 376
11 (referencing a declaration concerning wars of aggression adopted by the Assembly of the League
of Nations) « XL, [EI Bk 0125 — s WL TAEIRE 28 78 By, (IEPRAZE 48 1950 4F),
%, 5 372 71 (“Records of the cumulating practice of international organizations may be
regarded as evidence of customary international law with reference to States relations to the
organizations.”).

JuXﬂ_l%‘tﬂlI_l|3T9ﬁ,/\lElUZI_I|3T9ﬁ,/\+HEIHJ%Z’J(£5€ TABE RNV (14) B, (HEFEZR s
FEE1982 4F) , BB GRS , 27 T (referring to the development of a practice into a
“rule of the organization” recogn|2| ng the competence of the head of the Secretariat to express the
consent of the organization to be bound by a treaty, without reference to another organ of the
organization; also pointing out that “[i]t is the acquiescence of [‘al the other organs of the
organization that might have been entitled to claim the competence and did not do so’] which
constitutes the practice”); ¢ T H KAEKL H MR 4 ZEZMIFES (11) 25 (13)
B, (HBRERASEYSE 1974 4, FHCGE—45), 3 180 U (evoking, in generd, the
possibility that the internal practice of an international organization may give rise to organization-
specific customary rules); DL G T B KR4 L7 AR RN EE 22 SRR EMITFES 2) B,
CHEBREZR ALY 1974 4F) , B4 GE—iB4), 28 233 Ui (indicating that the International
Labour Organization has a particular customary practice with respect to the date from which a newly
independent State is regarded as bound to labour conventions) .

DA BTSSR 2 T A TR L 1

BT GERAT SO A (A 2 D3 S A8 LG T ST 45T Bl B vk R E 4 B o T 5 2% (1 A A T
B 5 30 B TR IIVEIE : “ e o B o T DU 08 5% T 1 Bk il A2 wR A A Db [
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A AT 2 A, sl SR BRkBE 2 A, AT RER S EIE FE E R ST 2 R
WSRO0, f, —EEREREZ g, 2 CLRIZE 266 ” ( (EPRERRSELE 1950
Y, A, #5368 T0).

B, OCT BRI B, 23 oo [ KR vk e R - I T AR v Pt b 2 P e iR Oy “ 3
KT AERLHEAR” R R AR 2 I bt B T 240K ORIV EVR S 6 SR RNV S (1) 258
(@) Bt, (EPRER 4% 1956 ), 55 4, 55 267 FI%5 268 11) o XL, XI55 24 ZH RN
P (3) 25 (5) B, (58 277 W) (relying on the judgment of the Court in the Corfu Channel case
as expressing the customary rule in force with regard to innocent passage through international straits
connecting two parts of the high seas) FIx JG T4 297256 23 R RLEMTFA SR (2) B, (EPrEZE R
AR 1966 4E), 5 4, #5211 Ji(stating that “there is much authority in the jurisprudence of
international tribunals for the proposition that in the present context the principle of good faith is a
lega principle which forms an integral part of the rule pacta sunt servanda’ and referring to
decisions of the International Court of Justice, the Permanent Court of International of Justice and
arbitral tribunals) .

B, (I BREZE R 2001 4R), % GR /40, XTI S EBRANEAT A 10 53
fEMIEE 25 4 RPHESE (14) BY, % 83 7T (“On balance, State practice and judicia decisions
support the view that necessity may constitute a circumstance precluding wrongfulness under certain
very limited conditions, and this view isembodied in article 25."), X4 41 4x 5 K5 (6) B,
2 114 71 (quoting the Military and Paramilitary Activities in and against Nicaragua case and
indicating that “the existence of an obligation of non-recognition in response to serious breaches of
obligations arising under peremptory norms already finds support in international practice and in
decisions of [the] International Court of Justice”)FIXteE 51 &R MVFELS (2) B, & 134 W
(referring, inter alia, to the Naulilaa case concerning the requirement of proportionality for taking
countermeasures), [ FRVEZ Y 1966 ), 4%, WTALNES 16 FISE 17 4 EMVT
VSR (4) B, 55 203 F15E 204 11 (referring to the International Court of Justice pronouncement in the
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide case that
“[t]he principle of the integrity of the convention, which subjects the admissibility of a reservation to
the express or tacit assent of all the contracting parties, does not appear to have been transformed into
arule of law.”), XJZ8 27 LB EMIITFHEEE (14) A (15) B, 56 221 FIE 222 T (relying on the
jurisprudence of international courts and tribunals to ascertain established rules of treaty
interpretation) FHIXT 25 29 45 LIPS (8) Br, 28 225 A5 226 1t (analyzing whether or not the
Permanent Court of International of Justice, in its Mavrommatis Palestine Concessions case, intended
to lay down a genera rule regarding treaty interpretation in cases of divergence between authentic
texts); W OCTE A E KU ™. BIEFGIE LA 8 ZAMEMVHELS (1) B, (EFrEZ&
ISR 1981 4F), 553 B4y, %5 25 T (referring to several decisions by international
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courts and tribunals, including the Franco-Italian Conciliation Commission’s pronouncement that
“customary international law has not established any autonomous criterion for determining what
constitutes State property”); ¥ 56T E Z%E R M7 R4 RIS IR R 5 13 4B R NP
55 (19) B, (HEIPREZE IS5 1981 480, 85 =4 (B Z34) , 2 34 T1(* Decisions of international
jurisdictions confirm thisrule.”); X 3¢ T B K AE4 L 5 TR A& 5 12 B Z VS (3) 4
(8) Bt, (HPrZEZE DI ERE 1974 1), 9 GE—s), 45 197 25 199 7T (citing numerous
decisions of international courts in its analysis of the question of territoria treaties, and indicating
that a Permanent Court of International of Justice pronouncement “is perhaps the most weighty
endorsement of the existence of a rule requiring a successor State to respect a territorial treaty
affecting the territory to which asuccession of States relates.”); s [ proKE ARAUAT AT 28 3
FERINVHES (18) B, (FEPREZRASFES 1994 ), H 8 GEH4Y), 45 94 1i(“[T]he
existence of the principle of law requiring consultations among States in dealing with fresh water
resources is explicitly supported by the arbitral award in the Lake Lanoux case.”); X f& 5 A1
KAGZAVRARERI R 17 B LIPS (3) Br, (HEPREZE IS F % 1996 ), 5 4 G5 =
43) » 25 44 11 (“[T]he principles underlying the [Genocide] Convention have been recognized by [the]
International Court of Justice as binding on States even without any conventiona obligation.”); X f&
TP Bz Ay ARk B0 18 4L R MV AR 6 B, (IHBREZR A% 1996 ), 5
& (55 3 4) , 2 48 T (“The absence of any requirement of an international armed conflict as a
prerequisite for crimes against humanity was also confirmed by the International Tribuna for the
Former Yugodlavia.”); LA K 5= T BRE A E A5 3 4 B P 56 (1) BL, A/67/10, 55 22 TT (“OK
BARUICH AR AT R RN TR 22 532 s v DA R AE % il DX sl e 2 5325 1) s Hh 4538
AN ) o XAES W BEARL, (EBREZR RSN 1950 42), 54, 4 369 ML 370 1T,
35 (42) 245 (51) Bt (reviewing the availability of publications containing decisions and awards of
international courts and tribunalsin a section entitled “Evidence of customary international law™”).

DRSS L0050 16 FNES 17 ZR R S MVHESS (23) B, (HPRAR A% 1966 E), 54,
208 T (“That the principle of implying consent to a reservation from absence of objection has been
admitted into State practice cannot be doubted; for the [International Court of Justice] itself in
Reservations to the Genocide Convention case spoke of ‘very great alowance' being made in
international practice for ‘tacit assent to reservations'.”) ; 5% T EFRACGE AT 156 5 4
FIOVHESE (10) B, (EPREARAAMEYE 1994 F), 6 GEH#5), % 98 T (including
“decisions of international courts and tribunals’ in its “survey of al available evidence of the general
practice of States, accepted aslaw”), XML, X 96T 500 EBRANEAT AW BT 2R 39 4 51
T (D B, (EPREZRRASFE 2001 F), HFHHCGEZH), 2 110 5 (relying on the
Delagoa Bay Railway and the S.S. “WWimbledon” cases as evidence of “ State practice” with respect to
“[t]he relevance of the injured State's contribution to the damage in determining the appropriate
reparation”).
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B, ST W RKAELL TSRS 11 RIEE 12 4RI (2) B, (EFREZR R
Y1974 4R, B CGE—EB23), 5 197 T (“The weight of opinion amongst modern writers
supports the traditional doctrine ... In general, however the diversity of the opinions of writers makes
it difficult to find in them clear guidance as to what extent and upon what precise basis international
law recognizes that treaties of a territorial character constitute a special category for the purposes of
the law applicable to succession of States.”).

° IO BRVEZR A2 AR 8 1966 41D, 55 45, WA Z0RSE 49 S R MIPRES (8) B, 5 247 5T (*[The

great majority of international lawyers to-day unhesitatingly hold that Article 2, paragraph 4, ...,
authoritatively declares the modern customary law regarding the threat or use of force.”), X% 53 %&
RS (2) B, % 251 T (“Some juriststake the position that an individual party may
denounce or withdraw from a treaty only when such denunciation or withdrawal is provided for in
the treaty or consented to by all the other parties. A number of other jurists, however, take the
position that a right of denunciation or withdrawa may properly be implied under certain conditions
in some types of treaties”), XJ# 57 SKFEMIVFESE (1) B, £ 253 FIEE 254 U (“The great
majority of jurists recognize that a violation of a treaty by one party may give rise to aright in the
other party ...”) FIXFES 59 cB ZMPEES (1) B, %% 257 W (“Almost all modern jurists,
however reluctantly, admit the existence in international law of the principle with which this article is
concerned ... "); XF T E FO KM P2 RE R ARG AR I 28 17 40 3R IV 28 (9) B, (]
BRikZs BI43AE%E 1981 4FE), %5 % (35 ¥4, 5 46 7 (“The foregoing rule conforms to the
opinions of publicists, who generally take the view that ... *); 3¢~ [E 8 45 4 2 7 TH I 4k 2K (1 55
15 & FER VA SE (3) B, (HBREZ AL 1974 46, BB -% GE—¥4), #2111 (“The
majority of writers take the view, supported by State practice, ..."); %J 3T~ [F 545 4% 2977 1 If) 4k 7k
M2 15 4 R ITTFE S (15) B, (EPRkZ R SF% 1974 45), B8 GE—#p), %8 213
71 (“Considerable support can be found among writers and in State practice for the view that
general international law does impose an obligation ..."”); LR ST IRE S E A IER 3 4B %M
PRES (1) B, A/67/10, 8 22 T (“[Theright to expel] is uncontested in practice as well asin case
law and the legal writings.”)o WL, 25T~ B BB AEMUAT AT 128 5 4030 2 PP 28 (10) B,

CEPREZRRAES 1994 ), o 4% CH %4, % 98 T (referring in general termsto “the
views of learned commentators’) FIXT I F 4 LVLER 32 S0 BRIV SR (3) 2268 (B) By, (EFrik
RSN 1966 4E), 5 %%, 95 228 F1%5 229 11 (finding that the division of opinion amongst
jurists “was primarily of a doctrinal character” and “would be likely to produce different results only
in very exceptional circumstances”).
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B, 6T B ZO0 EBRANEAT A TR S 32 KFLRMIFE R Q) B, (HEPREZENSE
%2001 4E), 5 A% (55 —3#4) , 2% 94 T (citing an example of relevant State practice found in an
articleby R. L. Buell in the Political Science Quarterly); 3¢+ 54 4« 2 J5 T IR 4k A& (1K) 565 15 4%
BRIV (3) B (HPRER RAMEY 1974 46), 9% (%), 5 211 5T (citing The
Law of Treaties by A. D. McNair and quoting a statement by the United Kingdom on Finland’s
position vis-&vis its predecessor’s treaties); XFEFAMIRYIIEE 18 SRV (2) B,
A/61/10, %% 91 T(citing writings of juristsin support of the proposition that “thereis support in the
practice of States, in judicial decisions and in the writings of publicists, for the position that the State
of nationality ... may seek redress for members of the crew of the ship who do not have its
nationality”; LA G T BEIBRAEAEMUAT I I EE 5 SRR SIUPFAESE (10) By, (EIPRIEZE bia
U 1994 4D, 3 4 G —#43) , 25 98 T (including “the views of learned commentators” in “[a]
survey of all available evidence of the general practice of States, accepted aslaw”).

B, XH4LEE 34 4RIV (D 225 (D) B, (EFRER R ASHL 1966 ), 45,
#5230 A% 231 11 (excerpts reproduced in note 124 below) 1% 56T [ 5 A5 4 2105 T A% K 1 5
12 5 BRIV SR (30) BEILER 15 45 MRV SR (8) BL, (HPRvkZE A 1974 4£), %
(BE—304y) , 5 204 TURISH 212 W0, ML, b3CiE 133, 7E2L (AR R Mscgkiam) +,
TRAWEFR T HTEN “— 0 RN MBS MREHZEIE, R — [ 7E 500015 bRy ) ) g
B R A — B RO AR, DU ) ) % AN PR AR YRR s OGN AR 2 AR B TR )
3. 1.5, 3 PIVEASE (7) BE, A/66/10/Add. 1, 35 371 . 2= S LEIRFEMINMLLT-HERR T AT i 2B
XTI P UURHAEI 3. 1. 5. 3 MIVTHESS (19) By, A/66/10/Add. 1, f 375 T,

B, WALESE 34 SFEIIVHAES (D 25 (4) B, (EBRER RSP 1966 ), 5
&, 55230 S 231 BT; X OCT R KAES L5 H QR AR IR 5 5 SR BE G IV S (2) B, ([ PRk
LRSS 1974 4E), S5 (GBE—4)), 55 181 T (referring to “obligations to which [a State]
would be subject under international law independently of the treaty”); i ¢~ [F 5 75 4% 29 77 1 ¥ 4k
ARIHS 12 9 VAT (30) B, (HBREAZR A 1974 48), 5% CH—&), 4 204
TT(“While recognizing that an objective régime may arise from such a treaty, [the Commission] took
the view that the objective régime resulted rather from the execution of the treaty and the grafting
upon the treaty of an international custom.”); AKX 56 T3 4« 1K LR B I 3. 1. 5. 3 IR PHE 5
(1) Bt, A/66/10/Add. 1, 5 370 5T ( “ IR % EA LWy, AEEA TN KIS LN 2
RABESE...7 ). HIGES W, NI TSNS S B FRVE TR DGR I =77 B,
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9¢

©

DL BRiEZE 5T 2 o T B PR AN e dk & ) 4R 25, A/CN. 4/L. 682, 2 213 F5 215 L.

[l b, SB213B C“ Sy hh—Ff B R AE A1 DUt s — b DX SsRAE ) CRR A 2 2 B s A5 491)) A8 2 A
P AT W A L e 2 PRI, A BRI R AT 20y o [EBRVARBEAE et % (195048) A1
FT 23 deF R (19514F) gty M B A E 7k OS2 T84 ) .7 ) .

WX PEE A 12 FEE PR S (6) Bt, (W PRZER RS %19564), o %, #2710
(acknowledging to the possible existence of “special rules’ and aluding to the possibility of
“differences in customary law” in the field of maritime delimitation). X ., %k 34 ZE N
PR (4) By, (EFREZ RS E19564E), 55 4%, %2667 (“A clam to a territorial sea not
exceeding twelve miles in breadth could be sustained erga omnes, by any State, if based on historic
rights.”).

WS ZELRES 34 S ERVRES (D) B, (HEPREZR RSP 1966 ), 5 4, 9 230 FIE
231 BT (“The role played by custom in sometimes extending the application of rules contained in a
treaty beyond the contracting States is well recognized. A treaty concluded between certain States
may formulate arule, or establish aterritorial, fluvial or maritime regime, which afterwards comes to
be generally accepted by other States and becomes binding upon other States by way of custom.”). 3.
s o KT B ZRAE S 277 T ZR AR IR 55 12 25 RE S AP SR (8) B, (M iR 4R 4 1974 4F),
B CGE—E), 5189 2% 199 1L (referring to the case made in the Right of passage case
(I.C.J. Reports 1960, p. 6) for the proposition that a territorial right of passage may exist asalocal or
bilateral custom).

FEMZ W, XTI Z EBRANEAT N SRS 48 KRBV (9 B, (HEBRkZ s
Y 2001 4F), 5 (G E#B4) , 55 127 T (“While taking up the essence of this statement [the
dictum of the International Court of Justice in the Barcelona Traction case concerning obligations
erga omnes], the articles avoid use of the term “obligations erga omnes’, which conveys less
information than the Court’s reference to the international community as a whole and has sometimes
been confused with obligations owed to all the parties to atreaty. Nor is it the function of the articles
to provide a list of those obligations which under existing international law are owed to the
international community as a whole. This would go well beyond the task of codifying the secondary
rules of State responsibility, and in any event, such alist would be only of limited value, as the scope
of the concept will necessarily evolve over time. The Court itself has given useful guidance: in its
1970 judgment it referred, by way of example, to ‘the outlawing of acts of aggression, and of
genocide’ and to ‘the principles and rules concerning the basic rights of the human person, including
protection from slavery and racial discrimination’. In its judgment in the East Timor case, the Court
added the right of self-determination of peoplesto thislist.”). XL, XFEFRALH TR 49 4
TR, A/66/10, 55 145 F55 148 T,
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35. ZBASTRaN, - BLIE Bk (0 o PR DR A R BB L B B S B
AL BE (R BRI ARV R AR 22 B A 8 T 7N 7 107 23 B o4 HH 1) 4 280 i 7R A P 5
i PEAE N B ) 1 R AR AR . 0% BRI R By . KA. PGSR
FIRPRIR B, 7 LARAR IR RIRE 3 Yo 55 "0 R, RS i
BEe SR (PRw et i P

36. MWAZIRH, TR T RAEN&HFRPIRD 75 TS5 4RHEA KK
Mg, ' BRASZUGEY, HYNEM R KLMNE @ok ) osm.

o
e

CHEBANELNE ALY B =R RNER B SO “— M B FrysmlgE” GEES S .
T RS AER IE T 40 AR B (v U] 3. 1. 5. 3 (RPFE 26 (14) BEh R RE, — M [ bR ik bl vk MvE
COLFAE YIRS I (A/66/10/Add. 1, 55 374 1), RIINIEA&AIN, “1969 EHM
1986 4 (HEHANALTY 55 53 SRS TREAHERR 4% 20 R0 52 ] B Bk S Pk RS IR w] RE T o 7
(A/66/10/Add. 1, ¥ 1712).

°ORPR T E G H B AEAT W I TUERIEE 40 SR RATRES (2) B (HErZ Raa 2001

EY, W CE M), 112 T

A, XA 40 RSP SE (4) Bro

] L.

FE, $6G)BL #1118 7.

Ak, 28 (6) Bro Ze BN —Brh R mB 1B K s v R B AT RERE . IR (1969 44k

WAL LERLD) SN DU AT BEAR Y o

WLAZ1E5E 41(5) « 25 50, 55 61 FIEE 67 4 M HPF:; (HEPREZR A% 1966 42),
T, A5 238 I 239 L. A5 247 B 249 HU. A 261 LA 266 FIH 267 T,

W BRikZe A2 A48 1966 1), 5 4%, S20R5 50 45 5 LV, 58 247 U1 (draft article
50 reads: “A treaty is void if its conflicts with a peremptory norm of general international law...”);

XML, R 41 SRRERPRESE (8) By, 28 239 U, FIXTEE 61 AR PP sE (1) By, 28 261 It
(“Manifestly, if anew rule of that character — a new rule of jus cogens — emerges, its effect must be
to render void not only future but existing treaties.”) . Z=5 — 5% [l [ 4 i 1 B0 78 yri 5 1) HE 35 4%
AT 1L, TES WALNEE 67 FB 5 NPT ( (HEBREAR RSEE 1966 ), HH—
B, #5266 MIEE 267 50 o [FIRE, 2= A/ T RENE 7 AL SOO5 O [ 5K 507 Tl W 955
JEUU) 8 rh 55— FE e o e R SR PR B 7 T 7 W] TR AR (A/61/10, 55 378 L) .
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2 LT F A E bR AT TR 26 4<% % (with regard to jus cogens in relation to

circumstances precluding wrongfulness) . 2% 40 155 41 4% (Content of the international
responsibility in the case of serious breaches of obligations under peremptory norms of general
international law) 1% 50 4<% % (Obligations not affected by countermeasures), LA KAV ;

CHEIBREZR RS 2001 4E), 55 4 (5 HB4)), 5 84 FI%H 85 Ui, 55 112 2255 116 HU AR
131 2% 134 51, X, KT MEERALITERISE 26, 25 41 F15 42 5 53 40505, LAY
VP A/66/10, 55 120 FISE 121 5. 55 133 F 45 136 JU KR 153 FIEE 154 UL,

TR AR ST R, RIS I 5T B Z00 B B ANEAT M I STAE R3S 12 45

FHIVFEEE (7) B (E PRikZe 4R % 2001 4F), 35 =45 (B85 —34r) , & 56 7L (“Even fundamental
principles of the international legal order are not based on any specia source of law or specific
law-making procedure, in contrast with rules of constitutional character in internal legal systems. In
accordance with article 53 of the 1969 Vienna Convention, a peremptory norm of genera
international law is one which is ‘accepted and recognized by the international community of States
as a whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character’. Article 53 recognizes both
that norms of a peremptory character can be created and that the States have a specia role in this
regard as par excellence the holders of normative authority on behalf of the international
community.”)o KT X—R, MW, (EFREERSFEE 2001 4F), HHCEZHHD), XX
T ZO EBRANEAT W DUERI S 26 45 S HIVRESS (5) BL 28 85 U, ADNSEH 40 4R SR MDA
%5(6)Bt, % 113 71 (referring to the formation of new peremptory norms through the process of
acceptance and recognition by the international community of States asawhole). Mg, BIREL
55 50 5% ((HPREZ DI 5E 1966 4F), S8 4, 55 247 J0) FISC T 200 [H b4 2R 5L
PR SUH B A LNER S 53 KK ( (HREZRRASFE 1982 4), F KGNS, &
56 GU) EXAMEOL T4 A« Hi B ZM A [ Brdt o 7, AHOCT I 500 BB ANEAT A I SR
SRS (5 254 5 33 55 42 A% 48 45558, (FPRAZR i 445 2001 4F), 25— R 7))
FRT BRI ST AR 50 (5 250 5 334 5 43 P 49 400%; A/66/10, 53 87 Bt
DA R R K A E B2

(ERTTTT, W WALESR 50 4 5% ((EPREZS LR 1966 4F), 253, 5 247 5O A
KT ] SR ] o 2 23 ) B B s ZH R T 1) 4k 2032 1D 55 53 S B (C I Brddi e L 5 4R 48 1982 41,
A R H4r), 5556 1) o 1969 4EHR1 1986 4F (4EtRAN ALY BB i+ = 4B & T X &k,
KT oM “ &7, XU, XRTXRAMORE ML 4.4.3 MPFEEE Q) B,
A/66/10/Add. 1, %5 502 BT ( “..... . JckE, “HRENE” MUK QkSEAE, (HR, X TP RAX
FIRERELR I HIRE, PR LT AN RER RGN ” ) .
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39. 5 34 FELRMSERACRE S (1) (1969 fFALIVE A L)) 5 38 & h A BIfR T 1

TEZA PN T N7 — R B8 243k T B4R S i) I B Brvds il 7 2%
P2 T 1982 AR ) 50 T ZOMI ] e 4 23 ) = ] s 2H SRR L TR) 2 VA AR 565 38 4%

UORT XA, WX AR ANESE 50 AR PIASE (4) B, (HEIBREAZR B 1966 ),

A, 55248 71: “[1]t would be clearly wrong to regard even rules of jus cogens as immutable and
incapable of modification in the light of future developments. As a modification of a rule of jus
cogens would to-day most probably be effected through a general multilateral treaty, the Commission
thought it desirable to indicate that such atreaty would fall outside the scope of the article”

He o CIE BREZR AR 1966 4E), A T, 4 182 T,

NTE R, A5 230 FIAS 231 T,

(B E AR, 1165 %, 55 18232 5

1 R ]y AP AR SR (B IE ZE 5N T 3% — B B 1A 7 s LIPS R 4 20924518 (19681969 4F)

S CAFIERAE S, A/CONE. 39/11/Add. 2, 45 155 W, %5 311 FH4E 312 Wi,
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ZRDINRBFATHMA B SRERERMNTRE, > BLEELEAR
AR SHR N F R AT REIEHE . "™

AN LY GARAR G WA FE OGT E OR [ 2 2 ) R 2H 2 ) Y A AE S BUE S UId %, 1986

12

1

F2 HI18HAE3 A 21 H, 4ethyy, 5%, SUCCH BEEEHEERY, HEMERS E. 94.V.5),
A/CONF. 129/15 5 31tk

(EFRER R ST 1982 4F), 4 CGF i), 5 47 M 48 T,

ERT R, W (EBREZ RS 1950 48), B8 A, BBRVEAZR D2 ) RS RAS MR

w

% 29 Bt (“Perhaps the differentiation between conventional international law and customary
international law ought not to be too rigidly insisted upon, however. A principle or rule of customary
international law may be embodied in a bipartite or multipartite agreement so as to have, within the
stated limits, conventional force for the States parties to the agreement so long as the agreement isin
force; yet it would continue to be binding as a principle or rule of customary international law for
other States. Indeed, not infrequently conventional formulation by certain States of a practice also
followed by other States is relied upon in efforts to establish the existence of a rule of customary
international law. Even multipartite conventions signed but not brought into force are frequently
regarded as having value as evidence of customary international law. ”).

ARG 5 3 T 4 LA Ay 1 SR ARG R/ ik i DL PR UE e PO 28 5 BL 2 MISE 7 €. 2. HER 5
SRR T ARG REANE AR 23 15 i 2 o) fR 7050 IR 16 3 AR e R SRVE FE 5
8 ZR PSS (8) Bty (HIBRVAZE 2348 1996 41), 5 4 (55 —#43), o5 29 U (referring to
the crime of genocide as “a crime under international law for which universal jurisdiction existed as a
matter of customary law for those States that were not parties to the Convention and therefore not
subject to the restriction contained therein [namely in its Article 6 which restricts national court
jurisdiction for genocide to the State in whose territory the crime occurred]”).
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RE S WA AL SR 34 RIS (D) 25 (4 B, (EPREZR L SFER 1966 42) 58 4%,
5 230 FIZH 231 Bi(in particular, (1)“The role played by custom in sometimes extending the
application of rules contained in a treaty beyond the contracting Sates is well recognized. A treaty
concluded between certain States may formulate a rule, or establish a territorial, fluvial or maritime
regime, which afterwards comes to be generally accepted by other States and becomes binding upon
other States by way of custom ... So too a codifying convention may come to be regarded as the
generally accepted formulation of the customary rules in question even by Sates not parties to the
convention ... [2] In none of these cases, however can it properly be said that the treaty itself has
legal effects for third Sates. They are cases where, without establishing any treaty relation between
themselves and the parties to the treaty, other Sates recognize rules formulated in a treaty as binding
customary law. In short, for these States the source of the binding force of the rulesis custom, not the
treaty ...... ")(emphasis added) . XTI KA L TT I AR AR 12 S5 SI0PHE S (30) B
USR] — L U 15 A NPT SE (8) BELARMUE T IeX il W (EBRkZ RS %
1974 4F), 74 CGE#r), 5 204 TUHIEE 212 1L,

120 L ST A AR B OV 3. 1. 5. 3 TSR (11) B, A/66/10/Add. 1, 2 373 T (“...... Y
SN AR WIAR AR IR, MR Rk A By, R A TR S N R B A X AL ) .

EO L, ROT ERKIELA LT AR AR 12 KEERTFESE 3 B, (HEPREZRSFE
1974 4E), %% CH—H8), 55 205 7 (referring to a right of free passage through the Suez
Canal “whether by virtue of the treaty or of the customary regime which developed from it”); 1%
FEE KIS 18 KL MVES 3) B, A/63/10, 55 78 T ( “[ ‘L&’ 1, %4k
BIHE S N 1899 4EFN 1907 4 QA ALY IFE, BGHES A2 ALMBCET, HiTRA K
BRI 7 ) o JGT I — T 2R DU 2 D3 2 o R T I 50 ] e ™ A 5 i 1) 441
Ty S WA TREE RIS 11 LR RMPHESE (5) B, (EPRiEZE A% 1967 4F), -
A, 5 353 TI(*A rule frequently observed in practice is that the receiving State must ensure the
possibility of [the local] recruitment [of staff required for special missions], which is often essential
for the performance of the special mission’s functions. In 1960 the Commission inclined to the view
that this rule conferred a genuine privilege on the special mission. In the light of the two Vienna
Conventions, however, the Commission changed its opinion and in 1965 adopted the principle stated
in article 10, paragraph 2 of this draft [stating that 'Nationals of the receiving State may not be
appointed to a special mission except with the consent of that State, which may be withdrawn at any
time."]") (emphasis added).

AT e S 4k 2R 7 SR R VA EE (3) B, (EIBREZ M SHE 1978 48), -4 (GF
—#4), # 25 T (“Although the grant of most-favoured-nation treatment is frequent in
commercial treaties, there is no evidence that it has developed into a rule of customary international
law. Hence it is widely held that only treaties are the foundation of most-favoured-nation

treatment.”) .
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<]

WA 42158 38 4B % (Modification of treaties by subsequent practice) [ 1FVESS (3) B, ([Hbr
VAR I 1966 A2), 5 236 T1(* Asto the case of modification through the emergence of anew
rule of customary law, [the Commission] concluded that the question would in any given case depend
to alarge extent on the particular circumstances and on the intentions of the parties.”).This comment
was made in relation to the Commission’s explanation of its decision to remove, in the final version
of the draft article, a subparagraph that appeared in draft article 68 of the 1964 draft and provided
that “[a] treaty may be modified ... (ii) by the subsegquent emergence of a new rule of customary law
relating to matters dealt with in the treaty and binding upon all the parties’. %5 - J&5 — 50 & [T 1
W CHEBREZR Y 1964 42, 58 "4, 5 198 71, 28 (3) B RITA%N, (1969 fF4k
WA ALTY ARORER TN EH 38 S5

ARG R = A

B, 62T B 5O B K0 *"’%fﬂﬁ%ﬂ‘]?ﬁéﬁ(ﬂ‘]?ﬁ 17 BRI PR EE (16) By, (HIPriE

RS 1981 4F), 55 =3 GE 34, %5 47 W (“It is obviously within the discretion of
States to conclude treaties making exceptions to aprinciple.” ) FEAIL S 30 S ERIVHES (2)
Bt (HEPRiERRSFE 1956 4E), %, 5 289 T (alluding to the possibility of treaty-based
policing rights being granted to warships in respect of foreign ships, thus departing from customary
international law).

B, WL 60 4B R IPHA A (3) B, (HBREZE M HEE 1956 420, 5 4%, 3 293
71 (“The existing rule of customary law by which nationals of other States are at liberty to engage in
such fishing on the same footing as the nationals of the coastal States should continue to apply. The
exercise of other kinds of fishing in such areas must not be hindered except to the extent strictly
necessary for the protection of the fisheries contemplated by the present article.”); 46 £417L 5 24 4%
FRIEES (1) B, (ERRERERSFEYE 1966 4£), 53, 4 211 T (referring to the “general
rule ... that a treaty is not to be regarded as intended to have retroactive effects unless such an
intention is expressed in the treaty or is clearly to be implied from itsterms’).
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B W, AR SRS 30 S BRIV S (2) B, (HEBRER RRFY% 1956 ), 5 4, 4 289
7T (indicating that the regulations contained in treaties granting certain p0|ICI ng rights to warshipsin
respect of foreign ships could not yet be regarded as part of “general international law”); 2 51 £ i {1
B RN 3 5 W RUE TR RO VEIS, (EIBRIEZR DL E%E 1958 4F), 55 4, %5 86 1T,
5 24 Bt (those provisions ... “govern it as principles of general international law rather than as
deriving from the agreement of the parties’) ; KT 1L FIIEAMME FHAMEARFFN AR 52 [F B R4
ANBIARATIE 10) £ %E, (HEFEZRRFESE 1972 4£), B =%, % 312 ©
(“["Internationally protected person’ means| [a]lny official of either a State or an international
organization who is entitled, pursuant to general international law or an international agreement, to
special protection ... " (emphasis added)); ¥Fi% 4K RHIVEAE (8) B, (EFFEAZRSFE
1972 ), 5 4, 5 314 T (“The expression ‘genera international law’ is used to supplement the
reference to ‘an international agreement’. ... "); XS TG /KIEIREE 18 4R PHESE (3) BL,
A/63/10, %5 78 UL (“[The 'Martens clause], which was originally inserted in the Preamble of the
Hague Conventions of 1899 and 1907 and has subsequently been included in a number of
conventions and protocols, now has the status of general international law.”); X 2¢ - i3 58 0 4
LIEEMIES 10 2R B R AOVEE S (2) BL, A/66/10, 2 191 515 XF 0 TIXZEAME AL 14 45
FHIVHES (4) B, A/67/10, 55 42 5UC“ANF MG, 0 TR RSN E N, BK IR (R 06 20050 <
EHTASH 5 R R (55, Toie 2SI [ Br A 2P e (K 55, i e —fBeE
BRydile T 1 550 7 ) LARRAT, XT)H‘ AN N RSE 25 RTERVIE, A/67/1(), %5 62
.

B, XA LITEER 49 S EMIPRER N ABGEK, (EPR AL % 1966 ), 5/ 4, 5
246 FF 247 71 (“[1] The endorsement of the criminality of aggressive war in the Charters of the
Allied Military Tribunals for the trial of the Axis war criminals, the clear-cut prohibition of the threat
or use of force in Article 2(4) of the Charter of the United Nations, together with the practice of the
United Nations itself, have reinforced and consolidated this development in the law .... [5] The
principles regarding the threat or use of force laid down in the Charter are, in the opinion of the
Commission, rules of general international law which are to-day of universal application ... [8] ...
As pointed out in paragraph (1) above, the invalidity of a treaty procured by illegal threat or use of
force is a principle which is lex lata ... [T]he great majority of international lawyers today
unhesitatingly hold that Article 2, paragraph 4, together with other provisions of the Charter,
authoritatively declares the modern customary law regarding the threat or use of force.” (emphasis
added)).

TR s 925 2 B3 2 9F 90 A 9% T [ B ik AN Rl 1A 2% i £ 1 3% T B PR AR RS, A/CNL 4/1. 682, 4
194.(2) () Bt (“ —fe [ ik (BI— R ARGIR— RBCy et S ) ml Sl ol i B2 mh i) 2 O b Jas A
TR T (%E%‘%bu))%ﬂﬁ% 493 (3) B ( “ B BriE" IR ST — Bl BE
CHBREBERLT) 28 38 45505 1 K (o) WPTEU oA s A SCHI & E PR LNE . HE,

(=g L) ﬁE%BFIB/J\/ZZIK%ﬂ’J/J\LUu&ﬂ%EIV\J/ZD’J%U/J\LU JEILIE VAR P J5U ) (o 2500 X
FyJr A BATRE SO N REE NS TR AR R T AR ) o fEEPR ik E—— AR B 4120
1 EURHUR BRI A S I FE 5 ARG B DB BT S AR J5Ul
LA I Y B R A, A A R, AR DL A A R AR S U 77507 )
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UL, R ARLRNESS 59 SRR EMIVRES () B, (EBREZR RS 1966 ), WA, B 257

&

71 (principle of rebus sic stantibus); % 3¢ [E 5 4k & 3 J 1) E?ZS}\L]%E. S 7 SRRV
B, (ERREZRSFE 1999 ), F % GE =), % 30 5 (“The Commission
recognizes that one of the general principles of law is the principle of non-retroactivity of
legislation.”); LAR 65 NS R i L R A 14 400028 Q) B, (EIprikZ fe
R 1996 ), BB GE ), 539 T (explaining that “the possible defences to crimes
covered by the Code [are] those defences that are well-established and widely recognized as
admissible with respect to similarly serious crimes under national or international law”). "~ CHIVF

137 A HEZ 1.

B, (EPRAZ RS 1949 4E), 55290 7T, 2552 By(explaining that the articles of the draft
declaration on the rights and duties of states enunciate “general principles of international law”); %%
VEFE 68 Z4MMPRTEE (8) B, (EPMEZAISEL 1956 4F), 5%, #5298 W (“[The principle of the
sovereign rights of the coastal State], which is based on general principles corresponding to the
present needs of the international community, is in no way incompatible with the principle of the
freedom of the seas.”). XL FAIFT/MERE,

PEIXA o) L 22 T VR AR AR ORI [ B ) — AR U o DG T (0 — RIS, 0 2 0L,
X SRR SR Ak AR KD AR TR 1) ) 5 7 2 RS RO VTIE 58 (1) BE (PR iR 54 %8 1999
Y, A GE HB4) . 58 30 1T (referring to non-retroactivity of legislation as a general prlnC|pIe
of Iaw that has “an important role to play” as regards nationality issues) ; ﬁa L NIRRT S e A iR e
R 14 4, (EBREZERSEE 1996 45), 3 4 GE=#4r) . 2 39 7T (“The competent
court shall determine the admissibility of defences in accordance with the general princi ples of law,
in the light of the character of each crime.”); X 5& 1By LE & K i sl et B 5 3 4R
PEESE (D) B, (EPREZRRSF% 2001 45), 54 GF %640, 5 153 T (“Article 3is based
on the fundamental principle sic utere tuo ut alienum non laedas, which isreflected in principle 21 of
the Stockholm Declaration ...”)(footnote omitted). <1 Frik i) — MR, RS 0, ST
AR 3 AR HES VAT SR (8) BL (HBRER S5 1956 4F), 55 — 4, 4 266 U1 (“It follows from
the foregoing that the Commission came out clearly against claims to extend the territorial seato a
breadth which, in its view, jeopardizes the principle that has governed maritime law since Grotius,
namely, the freedom of the high seas.”): WPRFAEESE 27 R IVHEEE (1) B, (EFRZ e
HEUE 1956 ), B, B 278 T (“The principle generally accepted in international law that the
high seas are open to all nations governs the whole regulation of the subject.”); %3¢ T [ 5 & H
PR EERR LN 6 4k BRI S PP (which was referred to by the Commission, in its
commentary to the correspondi ng article 5 of the final version of the draft articles on the topic, as
“dill generally applicable’: T (EFrikZ R2F4 1991 F), B GEfB), 5 22 fI%E
23 50) , (HEBrpEZ s E”” 1980 ), = J@(;%;*IZ%) o5 144 00, S (12) B¢ That rationale
of sovereign immunity appearsto rest on a number of basic principles, such as common agreement or
usage, international comity or courtesy, the independence, sovereignty and dignity of every sovereign
authority,representing a progressive development from the attributes of personal sovereigns to the
theory of equality and sovereignty of States and the principle of consent.”); LA K ([ PRk fis
%1980 ), M GEZH4r), 59156 UL, 57 (65) Bt (discussing the “rational bases of State
|mmun|ty and referring to “the sovereignty,independence, equality and dignity of States’as notions
that" seem to coalesce,together constituting afirm international legal basis for State immunity”).

FEIXTT T2 W25 53 20 o T [ S URI R SC 55 14 5 Y S BT 488 4 1) 471

In conclusion it will be observed that the rights and duties set forth in the draft Declaration are
formulated in general terms, without restriction or exception, as befits a declaration of basic right and
duties. The articles of the draft Declaration enunciate general principles of international law, the
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extent and the modalities of the application of which are to be determined by more precise rules.
Article 14 of the draft Declaration is a recognition of thisfact. It is, indeed, a global provision which
dominates the whole draft and, in the view of the Commission, it appropriately serves as a key to
other provisions of the draft Declaration in proclaiming “the supremacy of international law”.
(emphasis added) ( ([HFREZ IIEE 1949 4£) , 55 290 51, %552 50) .

X, T B S RGBSR I 4 RN (2) B, (EBRER SRS
2001 4E), % (G #k%), 5 156 7 (referring to the principle of good faith as covering “the
entire structure of international relations’ (citing R. Rosenstock, “The declaration of principles of

international law concernig friendly relations: a survey”, American Journal of International Law, vol.

77, No. 1(1983), %7 130)); LA ZE 5t v i [ Sk RS B I U e 2t R e L, KRl BRik 22
REELE 1978 ), tH 4 GR 84y » & 11 T, 5 48 Bt (“*The Commission recognized several
years ago that the rule of non-discrimination‘is a general rule which follows from the equality of
States', and that nondiscrimination is ‘a general rule inherent in the sovereign equality of States'...")
FNEE 12 71, %5 50 Bt (referring to “the obvious rule that, while States are bound by the duty arising
from the principle of non-discrimination, they are nevertheless free to grant special favours to other
States on the ground of some specia relationship of a geographic, economic, political or other
nature”).

WEHE S DL B2 AW ST 0% T [ i AN AR &R Il R AR AR T, A/61/10, 55 243 BE(“[HlBx
o FEAN A R BAT — € IR R U AR X — LR B T &L A (A
X AR AN SO A IR U S S . WP R bk AR
MIFHIBAEC LA ADE S CABEE S RERE . RE S BRINE SR TR K
PR BBHET B PR RGE AFRAT SRR AN B R IR I R U, B
FREAHA A A RS IR 7 ) o S, 55 2510 BL, i 1017 (B Pk Befi &
IWKE X HZ, T EREHRIH 1, TR 2 G BN R FE il e, Hl:
i Hm, ey . ).
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