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II. C!EE;?GC+=3+ AC?+7G?% EG!G+5, E?)+C/!U3MEa %

Q!EG3 A+C%?5 ( BD@*@:0,>4,)

B. Q"FH\ B,D&"b, (:"&" IV: AD4R"FH>@FH\ @*>@(@ (@FJ*"DFH&" 8

<,0*J>"D@*>@- BD@H4&@BD"&>@<J *,b>4` *DJ(@(@ (@FJ*"DFH&"

1. %&,*,>4,

a) EL,D" @N&"H" (:"&Z IV

157. % F@@H&,HFH&44 F @$V4< BD4>P4B@<, 42:@0,>>Z< & FH"H\, 3, @H&,HFH&,>>@FH\ (@FJ*"DFH&

&@2>48",H, 8@(*" BD4F&"4&",<@, (@FJ*"DFH&J B@&,*,>4, BD,*FH"&:b,H F@$@6 >"DJT,>4, H@(@ 4:4

4>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&" ^H@(@ (@FJ*"DFH&". % H@ 0, &D,<b <@(JH 4<,H\ <,FH@ F:JR"4,
8@(*" B@&,*,>4, @*>@(@ (@FJ*"DFH&", >, *,6FH&J`V,(@ & 8"R,FH&, @D(">" 4:4 "(,>H" *DJ(@(@

(@FJ*"DFH&", H,< >, <,>,,, <@0,H &<,>bH\Fb B@F:,*>,<J (@FJ*"DFH&J, >,F<@HDb >" H@, RH@

BD@H4&@BD"&>@FH\ B@&,*,>4b &ZH,8",H - 4:4, B@ 8D"6>,6 <,D,, & B,D&J` @R,D,*\ &ZH,8",H - 42

>"DJT,>4b <,0*J>"D@*>ZN @$b2"H,:\FH& B,D&@(@. ':"&" IV Q"FH4 B,D&@6 BD,*>"2>"R,>" *:b

@BD,*,:,>4b 4F8:`R4H,:\>ZN F:JR",&, 8@(*" F8:"*Z&",HFb H"8"b F4HJ"P4b.

158. % (:"&, IV @HD"0,>Z HD4 &4*" F4HJ"P44. EH"H\b 27 B@F&bV,>" 8"H,(@D44, 8@H@D"b &

>"P4@>":\>@< BD"&, >"2Z&":"F\ $Z " F@JR"FH4,<", H. ,. 8@(*" @*>@ (@FJ*"DFH&@ @8"2Z&",H B@<@V\

4:4 F@*,6FH&4, *DJ(@<J (@FJ*"DFH&J, H,< F"<Z< @$:,(R"b F@&,DT,>4, BD@H4&@BD"&>@(@ *,b>4b

B@F:,*>4<. EH"H\b 28(1) B@F&bV,>" F:JR"b<, 8@(*" @*>@ (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2"

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, *DJ(@(@ (@FJ*"DFH&", B@F8@:\8J @>@ &2b:@ >" F,$b &:"FH\

JBD"&:,>4b 4:4 8@>HD@:b >"* ^H4< B@F:,*>4< (@FJ*"DFH&@<, >"BD4<,D & F4:J *@(@&@D" 4:4 &

D,2J:\H"H, &@,>>@6 @88JB"P44 H,DD4H@D44 B@F:,*>,(@. EH"H\b 28(2) B@F&bV,>" 8D"6>,6 F4HJ"P44,
8@(*" @*>@ (@FJ*"DFH&@ >"<,D,>>@ BD4>J0*",H *DJ(@, 8 F@&,DT,>4` *,b>4b, 8@H@D@, b&:b,HFb 4:4

( BD4 @HFJHFH&44 BD4>J0*,>4b) b&:b:@F\ $Z <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,< B@*&,D(T,(@Fb

BD4>J0*,>4` (@FJ*"DFH&"351. %@ &F,N HD,N F:JR"bN D"FF<"HD4&",<Z, *,b>4b H"8 4:4 4>"R,

@FJV,FH&:b`HFb - *@$D@&@:\>@ 4:4 >,*@$D@&@:\>@ - @D(">"<4 4:4 "(,>H"<4 (@FJ*"DFH&"-

351 ;"H,D4":Z 8 FH"H\, 27 F<.: !(@, F,*\<@6 *@8:"*, +0,(@*>48... 1978 (@*, H@< II,
Q"FH\ B,D&"b, FHD. 60-70; +0,(@*>48... 1978 (@*, H@< I, FHD. 274-283 ( @$FJ0*,>4, >"

B:,>"D>@< 2"F,*">44); H"< 0,, FHD. 330-331 ( *@8:"* C,*"8P4@>>@(@ 8@<4H,H"). ;"H,D4":Z 8

FH"H\, 28 F<. !(@, &@F\<@6 *@8:"*, +0,(@*>48... 1979 (@*, H@< II, Q"FH\ B,D&"b, FHD. 4-31;
+0,(@*>48... 1979 (@*, H@< I, FHD. 4-38 ( @$FJ0*,>4, >" B:,>"D>@< 2"F,*">44); H"< 0,,
FHD. 206-208 ( *@8:"* C,*"8P4@>>@(@ 8@<4H,H"). ?$FJ0*,>4, BD@$:,<Z F<. M.L. Padelletti,
Pluralità di Stati nel Fatto Illecito Internazionale (Giuffrè, Milan, 1990); I.
Brownlie, State Responsibility. Part I (1983) 189-192; J. Quigley, "Complicity in
International Law: A New Direction in the Law of State Responsibility" (1986) 57
British Yearbook of International Law 77; J.E Noyes and B.D Smith, "State
Responsibility and the Principle of Joint and Several Liability" (1988) 13 Yale
Journal of International Law 225; B. Graefrath, "Complicity in the Law of
International Responsibility" (1996) 29 Revue belge de droit international 370 ( ^H@

42*">4, b&:b,HFb @F@$,>>@ B@:,2>Z<). #@:,, D">>4, @$FJ0*,>4b &@BD@F" @ " F@JR"FH44"
(@FJ*"DFH&" & FB,P4":\>@6 :4H,D"HJD, 4 FJ*,$>@6 BD"8H48, 8"F":4F\ F8@D,, BD@$:,<, F&b2">>ZN F

BD4F&@,>4,< 4:4 <"H,D4":\>@- BD"&@&@6 >@D<@6 @$ @H&,HFH&,>>@FH4 2" *,b>4b R"FH>ZN :4P:
F<. >"BD4<,D, J.L. Brierly, "The Theory of Implied State Complicity in International
Claims" (1928) 9 British Yearbook of International Law 42.
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4FB@:>4H,:b 4 BD,*FH"&:b`H F@$@6 ( 4:4 BD,*FH"&:b:4 $Z F@$@6 BD4 @HFJHFH&44 BD4>J0*,>4b352)
>"DJT,>4, <,0*J>"D@*>ZN @$b2"H,:\FH& ^H@(@ (@FJ*"DFH&". " AD4R"FH>@FH\" &H@D@(@ (@FJ*"DFH&" 8

^H@<J >"DJT,>4` @$JF:@&:4&",HFb @F@$Z< @$FH@bH,:\FH&@<, F&b2">>Z< F ,(@ *@$D@&@:\>Z<

F@*,6FH&4,< B@&,*,>4` (@FJ*"DFH&"- 4FB@:>4H,:b, ,(@ JBD"&:,>4,< 4:4 8@>HD@:,< >"* >4< 4:4

BD4<,>,>4,< 8 >,<J BD4>J0*,>4b. ?*>"8@ <,0*J ^H4<4 HD,<b F:JR"b<4 4<,`HFb H"80, &"0>Z,

D"2:4R4b. % F@@H&,HFH&44 F@ FH"H\,6 27 (:"&>Z< &4>@&>48@< BD@H4&@BD"&>@(@ *,b>4b BD42>",HFb

(@FJ*"DFH&@- 4FB@:>4H,:\, " F@*,6FH&@&"&T,, (@FJ*"DFH&@ 4(D",H &H@D@FH,B,>>J` D@:\. % @H:4R4, @H

^H@(@, & F:JR", BD4>J0*,>4b B@ F<ZF:J FH"H\4 28(2) BD4<,>b`V,, BD4>J0*,>4, (@FJ*"DFH&@

BD42>",HFb " 4FH@R>48@< 4 BD4R4>@6" (fons et origo) BD@H4&@BD"&>@(@ *,b>4b, " BD4>J0*",<@, (@FJ*"DFH&@ -
,(@ 4>FHDJ<,>H@<. % FJV,FH&J`V,6 L@D<J:4D@&8, FH"H\b 28(1) @N&"HZ&",H P,:Z6 *4"B"2@> F4HJ"P46 -
@H F:JR",&, 8@(*" JBD"&:,>4, 4:4 8@>HD@:\ L"8H4R,F84 @FJV,FH&:b`HFb (@FB@*FH&J`V4<

(@FJ*"DFH&@<, " B@*R4>,>>@, (@FJ*"DFH&@ &F,(@ :4T\ 4FB@:>b,H D"FB@Db0,>4b, *@ F:JR",&, 8@(*"

4>4P4"H4&" BD4>"*:,04H B@F:,*>,<J, " @H&,HFH&,>>@FH\ (@FB@*FH&J`V,(@ (@FJ*"DFH&"

@$JF:@&:4&",HFb &F,(@ :4T\ >,@FJV,FH&:,>4,< 4< " &:"FH4 JBD"&:,>4b 4:4 8@>HD@:b".

b) 7@>P,BP4b "8P,FF@D>@6 @H&,HFH&,>>@FH4 4 FN@*>Z, 8@>P,BP44

159. % F&@,< F,*\<@< *@8:"*, (- > !(@ @FH">@&4:Fb >" *&JN F:JR"bN, 8@H@DZ, *@:0>Z $ZH\

@N&"R,>Z & ^H@6 (:"&,. A,D&Z6 F:JR"6 BD,*FH"&:b: F@$@6 JR"FH4, @*>@(@ (@FJ*"DFH&" &

BD@H4&@BD"&>@< *,b>44 *DJ(@(@ (@FJ*"DFH&". %H@D@6 F:JR"6 - ^H@ " 8@F&,>>"b @H&,HFH&,>>@FH\",
@F>@&">>"b >" F&b24 <,0*J (@FJ*"DFH&@<, DJ8@&@*bV4< BD@H4&@BD"&>Z< *,b>4,< 4:4

BD4>J0*"`V4< 8 >,<J, 4 (@FJ*"DFH&@<- 4FB@:>4H,:,<353. ?*>"8@ >48"8@(@ @$V,(@ @$@F>@&">4b

D"FF<@HD,>4b 4<,>>@ ^H4N *&JN F:JR",& & @H:4R4, @H *DJ(4N, 8@H@DZ, <@0>@ $Z:@ $Z

BD,*JF<@HD,H\, BD,*:@0,>@ >, $Z:@, 4 & 8@<<,>H"D44 ^H@ @$FH@bH,:\FH&@ & P,:@< >,

D"FF<"HD4&",HFb. G,< >, <,>,, BD,*FH"&:b,HFb P,:,F@@$D"2>Z< D"FF<@HD,H\ 8@>8D,H>Z, F4HJ"P44, &

>"FH@bV,, &D,<b @N&"HZ&",<Z, & (:"&, IV, & $@:,, T4D@8@< 8@>H,8FH, F@HDJ*>4R,FH&" <,0*J

>,F8@:\84<4 (@FJ*"DFH&"<4 & F@&,DT,>44 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b. ;@0>@

F<@*,:4D@&"H\ B@ <,>\T,6 <,D, F:,*J`V4, F4HJ"P44:

a) F@&<,FH>Z, *,6FH&4b. '@FJ*"DFH&@ A @$X,*4>b,HFb F (@FJ*"DFH&@< B *:b F@&<,FH>@(@

F@&,DT,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b. ="BD4<,D, ,F:4 *&" (@FJ*"DFH&" @$X,*4>b`HFb

& P,:bN BD@&,*,>4b @BD,*,:,>>@6 @B,D"P44, 4N *,6FH&4b <@0>@ @N"D"8H,D42@&"H\ 8"8 F@&<,FH>Z, &

8@>H,8FH, ^H@6 @B,D"P44 & P,:@<, N@Hb H"84, H,D<4>Z 8"8 " F@&<,FH>Z6", " F@&<,FH>@ 4

B@D@2>\", " F@:4*"D>Z6", 2"4<FH&@&">>Z, 42 >"P4@>":\>ZN BD"&@&ZN F4FH,<, F:,*J,H 4FB@:\2@&"H\

@F<@HD4H,:\>@.

b) *,6FH&4b R,D,2 B@FD,*FH&@ @$V,(@ @D(">". '@FJ*"DFH&" A 4 B, *,6FH&Jb F@&<,FH>@ R,D,2

B@FD,*FH&@ @$V,(@ @D(">", F@&,DT"`H >,8@, *,b>4,. % H"8@< F:JR",354 ^H@H @D("> & F@@H&,HFH&44

F@ FH"H\,6 5 BD@,8H@& FH"H,6 BD42>",HFb @D(">@< @*>@&D,<,>>@ @$@4N (@FJ*"DFH&, 4 B@&,*,>4,

&<,>b,HFb @$@4< (@FJ*"DFH&"<;

352 ]H@ JF:@&4, >,@$N@*4<@, B@F8@:\8J ,F:4 (@FJ*"DFH&@ *,6FH&4H,:\>@ B@*&,D(:@F\

BD4>J0*,>4`, H@ BD@H4&@BD"&>@FH\ ,(@ *,b>4b <@0,H 4F8:`R"H\Fb & F4:J L@DF- <"0@D>ZN
@$FH@bH,:\FH&: F<. FH"H\` 31, " H"80, BJ>8H 202 >40,.

353 !(@, F,*\<@6 *@8:"*, +0,(@*>48... 1978 (@*, H@< II, Q"FH\ B,D&"b, FHD. 60-61
( BJ>8HZ 52-53).

354 ?$ ^H@< JB@<4>":@F\ &: !(@, F,*\<@6 *@8:"*, 1978, FHD. 62 ( BJ>8H 58).
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c) "(,>HFH84, @H>@T,>4b. '@FJ*"DFH&@ A F@&,DT",H <,0*J>"D@*>@- BD"&@&@, *,b>4,,
*,6FH&Jb @H 4<,>4 4:4 & 8"R,FH&, "(,>H" (@FJ*"DFH&" B, F@ND">bb, H,< >, <,>,,, F&@` D@:\ 4

@H&,HFH&,>>@FH\ 2" B@&,*,>4, F&@4N @D(">@&355. ="BD4<,D, (@FJ*"DFH&@ B <@0,H @$D"H4H\Fb 8

(@FJ*"DFH&J A F BD@F\$@6 @FJV,FH&4H\ @BD,*,:,>>Z, *,6FH&4b & ,(@ 4>H,D,F"N & B@Db*8, D,":42"P44

BD"&" >" 8@::,8H4&>J` F"<@@$@D@>J. +F:4 D"FF<"HD4&",<Z, *,6FH&4b &ZN@*bH 2" D"<84

*@BJF8",<@(@ FH"H\,6 51 IFH"&", H@ @H&,HFH&,>>@FH\ <@0,H &<,>bH\Fb 8"8 (@FJ*"DFH&J,
@$D"H4&T,<JFb F H"8@6 BD@F\$@6, H"8 4 (@FJ*"DFH&J- 4FB@:>4H,:`356;

d) F"<@FH@bH,:\>@, BD@H4&@BD"&>@, B@&,*,>4,, 8 8@H@D@<J 4<,,H @H>@T,>4, *DJ(@,

(@FJ*"DFH&@. '@FJ*"DFH&@ A @FJV,FH&:b,H *,6FH&4,, BD@H4&@D,R"V,, ,(@ <,0*J>"D@*>Z<

@$b2"H,:\FH&"<, & F4HJ"P44, 8 8@H@D@6 4<,,H @H>@T,>4, *DJ(@, (@FJ*"DFH&@, BD4R,< B@&,*,>4,

^H@(@ *DJ(@(@ (@FJ*"DFH&" b&:b,HFb D,:,&">H>Z< 4:4 *"0, @BD,*,:b`V4< BD4 @P,>8, H@(@,
>"DJT4:@ :4 (@FJ*"DFH&@ A F&@4 <,0*J>"D@*>Z, @$b2"H,:\FH&". ="BD4<,D, & *,:, " E@D4>( BD@H4&
E@,*4>,>>@(@ 7@D@:,&FH&"", +&D@B,6F846 FJ* B@ BD"&"< R,:@&,8" B@FH">@&4:, RH@ E@,*4>,>>@,

7@D@:,&FH&@ >,F,H @H&,HFH&,>>@FH\ 2" &Z*"RJ :4P", >, b&:b`V,<JFb JR"FH>48@< +&D@B,6F8@6

8@>&,>P44 (@FJ*"DFH&J, & 8@H@D@< @>@ <@(:@ $ZH\ B@*&,D(>JH@ $,FR,:@&,R>Z< 4:4 J>40"`V4<

*@FH@4>FH&@ &4*"< @$D"V,>4b 4 >"8"2">4b357. G"8, (@FJ*"DFH&@ <@0,H >,FH4 <,0*J>"D@*>J`

@H&,HFH&,>>@FH\, ,F:4 @>@ F&@4< B@&,*,>4,< *@BJFH4:@, RH@ 8"8@,- :4$@ :4P@ FH":@ 0,DH&@6
B"(J$>@(@ @$D"V,>4b, *"0, ,F:4 B"(J$>@, @$D"V,>4, 4FN@*4H @H *DJ(@(@ (@FJ*"DFH&",
*,6FH&J`V,(@ >" F&@6 FHD"N 4 D4F8358. 3:4 0, @H (@FJ*"DFH&" <@0,H HD,$@&"H\Fb & F4:J ,(@

<,0*J>"D@*>ZN @$b2"H,:\FH&, RH@$Z @>@ BD,*@H&D"V":@ @BD,*,:,>>@, B@&,*,>4, *DJ(@(@ (@FJ*"DFH&"

4:4, B@ <,>\T,6 <,D,, BD,*@H&D"H4:@ JV,D$ & D,2J:\H"H, H"8@(@ B@&,*,>4b359;

e) *@$D@&@:\>@, F@*,6FH&4, F@&,DT,>4` BD@H4&@BD"&>@(@ *,b>4b. '@FJ*"DFH&@ A
@BD,*,:,>>Z< @$D"2@< @8"2Z&",H F@*,6FH&4, (@FJ*"DFH&J B & F@&,DT,>44 *,b>4b, >"DJT"`V,(@

<,0*J>"D@*>Z, @$b2"H,:\FH&" (@FJ*"DFH&" B, >"BD4<,D B@FD,*FH&@< F@2>"H,:\>@(@ BD,*@FH"&:,>4b

355 +F:4 F@@H&,HFH&J`V46 @D("> (@FJ*"DFH&" A " BD,*@FH"&:b,HFb & D"FB@Db0,>44" (@FJ*"DFH&"

B B@ F<ZF:J FH"H\4 9 BD@,8H@& FH"H,6, H@ @H&,HFH&,>>@FH\ 2" *">>@, *,b>4, >,F,H H@:\8@

(@FJ*"DFH&@ B. E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8H 233. % H@ 0, &D,<b 4<,,HFb

<>@(@ F:JR",&, 8@(*" @D(">Z (@FJ*"DFH&" A F@ND">b`H 2" F@$@6 @BD,*,:,>>Z6 8@>HD@:\ 2"

F@&,DT",<Z<4 4<4 & 8"R,FH&, "(,>H" *DJ(@(@ (@FJ*"DFH&" *,b>4b<4 4 >, BD@FH@ *,6FH&J`H &

B@Db*8, &ZB@:>,>4b &,*@<FH&,>>ZN LJ>8P46. ]H@ FBD"&,*:4&@, >"BD4<,D, & @H>@T,>44 !&FHD":44

& ),:,, 8"F"`V,<Fb >,8@H@DZN D"6@>@& 2":,(">4b L@FL"H>ZN DJ* & ="JDJ, I.C.J. Reports
1992 , p. 240.

356 ED. " ),:@ @ *,6FH&4bN &@,>>@(@ 4 B@:J&@,>>@(@ N"D"8H,D" *,6FH&4b & =48"D"(J" 4
BD@H4& >,, ( =48"D"(J" BD@H4& E@,*4>,>>ZN SH"H@& !<,D484)", I.C.J. Reports 1986 , p. 14;
" ),:@ @ B@(D">4R>ZN 4 HD">F(D">4R>ZN &@@DJ0,>>ZN *,6FH&4bN ( =48"D"(J" BD@H4& '@>*JD"F")",
I.C.J. Reports 1988 , p.69.

357 Soering Case, ECHR Ser. A, vol. 161 (1989) at pp. 33-36.

358 " AD4>P4B E@D4>("" BD4<,>b:Fb EJ*@<, N@Hb 4 &,F\<" @F<@HD4H,:\>@, BD4 D"FF<@HD,>44

B@F:,*J`V4N *,:: F<., >"BD4<,D, 7DJF %"D"F BD@H4& S&,P44, ECHR Ser. A, No. 201 (1991);
%4:&"D"*0"N BD@H4& E@,*4>,>>@(@ 7@D@:,&FH&", ECHR Ser. A, No. 215 (1991).

359 G"8, @F>@&">4,< *:b JFH">@&:,>4b @H&,HFH&,>>@FH4 !:$">44 & *,:, @$ 4>P4*,>H, &

BD@:4&, 7@DLJ FH": H@H L"8H, RH@ @>" >, BD,*JBD,*4:" @ >":4R44 & ,, &@*"N <4>, B@FH"&8J

8@H@DZN BD@42&,:@ HD,H\, (@FJ*"DFH&@. E<. I.C.J. Reports 1949 , p. 4.
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FJV,FH&,>>@ &"0>@(@ FD,*FH&" 4:4 L4>">F4D@&">4b *">>@6 *,bH,:\>@FH4. ]H" F4HJ"P4b

D"FF<"HD4&",HFb & FH"H\, 27. ?>" @H:4R",HFb @H F4HJ"P44 & *,:, E@D4>(" & H@<, RH@ & ^H@<

F:JR", BD4R4>@6, B@ 8@H@D@6 B@&,*,>4, (@FJ*"DFH&" A BD42>",HFb BD@H4&@BD"&>Z<, b&:b,HFb ,(@

F&b2\ F BD@H4&@BD"&>Z< B@&,*,>4,< (@FJ*"DFH&" B360;

f) B@*FHD,8"H,:\FH&@ 8 BD@H4&@BD"&>@<J B@&,*,>4`. '@FJ*"DFH&@ A B@*FHD,8",H 4:4

B@@VDb,H (@FJ*"DFH&@ B 8 F@&,DT,>4` <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, >, @8"2Z&"b ,<J &

^H@< FJV,FH&,>>@6 B@<@V4361;

g) JBD"&:,>4,, *"&:,>4, 4:4 BD4>J0*,>4,. '@FJ*"DFH&@ A &Z>J0*",H 4:4 BD4>J0*",H

(@FJ*"DFH&@ B 8 F@&,DT,>4` <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b 4:4 (@FJ*"DFH&@ B *,6FH&J,H

B@* JBD"&:,>4,< 4 8@>HD@:,< F@ FH@D@>Z (@FJ*"DFH&" A BD4 F@&,DT,>44 H"8@(@ *,b>4b. ]H4

F:JR"4 D"FF<"HD4&"`HFb & FH"H\, 28. G@ 0, F"<@, @H>@F4HFb 8 F:JR"` >,BD,*@H&D"V,>4b

BD@H4&@BD"&>@(@ B@&,*,>4b (@FJ*"DFH&" B & H@6 @$:"FH4, & 8@H@D@6 (@FJ*"DFH&@ A 4<,,H &:"FH\

JBD"&:,>4b 4:4 8@>HD@:b >"* (@FJ*"DFH&@< B;

h) F@*,6FH&4,, @8"2">>@, B@F:, F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b. '@FJ*"DFH&@ A
@8"2Z&",H (@FJ*"DFH&J B F@*,6FH&4, & J8:@>,>44 @H @H&,HFH&,>>@FH4 2" <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4, 4:4 & F@ND">,>44 &Z(@* @H H"8@(@ *,b>4b, >, $J*JR4, @*>"8@, JR"FH>48@<

F"<@(@ BD@H4&@BD"&>@(@ *,b>4b. E@(:"F>@ H,D<4>@:@(44 & @$V,< BD"&, H"8@, *,b>4, >"2Z&",HFb

" F@JR"FH4,< B@F:, F@&,DT,>4b *,b>4b";

i) B@&,*,>4, >,F8@:\84N (@FJ*"DFH&, 8"0*@, 42 8@H@DZN & @H*,:\>@FH4 >">@F4H

F@&@8JB>Z6 &D,* 4:4 JV,D$. %@2<@0>" H"80, F4HJ"P4b, BD4 8@H@D@6 B"D"::,:\>Z,

BD@H4&@BD"&>Z, *,b>4b >,F8@:\84N (@FJ*"DFH& <@(JH BD4&@*4H\ 8 JV,D$J, 8@H@D@(@, ,F:4 $Z

*,6FH&@&":@ :4T\ @*>@ 42 ^H4N (@FJ*"DFH&, <@(:@ 4 >, $ZH\. ="BD4<,D, >,F8@:\8@ (@FJ*"DFH&

<@(JH JR"FH&@&"H\ & 2"(Db2>,>44 D,84 2"(Db2>b`V4<4 &,V,FH&"<4, *,6FH&4, 8@H@DZN &

F@&@8JB>@FH4 4 F@R,H">44 b&:b,HFb (@D"2*@ $@:,, F4:\>Z<, R,< & F:JR",, ,F:4 $Z ^H4<

2">4<":@F\ :4T\ @*>@ 42 ^H4N (@FJ*"DFH&.

160. ]H4 F4HJ"P44 >, b&:b`HFb &2"4<@4F8:`R"`V4<4 4 <@(JH B@- D"2>@<J F@R,H"H\Fb. ="BD4<,D,
& ),:,, 8"F"`V,<Fb >,8@H@DZN D"6@>@& 2":,(">4b L@FL"H>ZN DJ* & ="JDJ, D,R\ T:" @$

360 % *,:, E@D4>(" EJ* B@*R,D8>J:, RH@ JF:@&4b & BD4>4<"`V,6 FHD">, D"FF<"HD4&":4F\ &

8"R,FH&, &@BD@F" L"8H". EJ* 2"b&4:: " C,R\ >, 4*,H @ &Z>,F,>44 D,T,>4b & @H>@T,>44
@H&,HFH&,>>@FH4 BD4>4<"`V,6 FHD">Z 4:4 JFH">@&:,>44 H"8@6 @H&,HFH&,>>@FH4 F@(:"F>@ @$V,<J

<,0*J>"D@*>@<J BD"&J, 7@>&,>P44 4:4 *DJ(4< *@8J<,>H"<. +F:4 JFH">"&:4&",HFb 4:4 <@0,H $ZH\

JFH">@&:,>" 8"8"b- :4$@ @H&,HFH&,>>@FH\ F@(:"F>@ 7@>&,>P44, H@ ,, $J*,H >,FH4 *@(@&"D4&"`V"bFb

FH@D@>", 8@H@D"b BD@42&,:" &Z*"RJ, & F4:J H@(@, RH@ @>" BD,*BD4>b:" *,6FH&4b, 8@H@DZ,

>,B@FD,*FH&,>>@ BD4&,:4 8 H@<J, RH@ :4P@ B@*&,D(:@F\ 2"BD,V,>>@<J *JD>@<J @$D"V,>4`": ECHR
Ser. A, vol. 161 (1989), at p. 36. % *,6FH&4H,:\>@FH4, & H@<, RH@ 8"F",HFb BD4>4<"`V,(@

(@FJ*"DFH&", D"FF<"HD4&",<@, @$D"V,>4, <@0,H 4 >, b&:bH\Fb <,0*J>"D@*>@- BD@H4&@BD"&>Z<.

361 E<. H"80, !(@, F,*\<@6 *@8:"* (1978 (@*), FHD. 63-65 ( BJ>8HZ 61-65), (*,

BD4&@*bHFb "D(J<,>HZ BD@H4& D"FF<@HD,>4b @*>@(@ :4T\ B@*FHD,8"H,:\FH&" & 8"R,FH&, @F>@&">4b

*:b BD4F&@,>4b @H&,HFH&,>>@FH4. EJV,FH&J`H FB,P4":\>Z, *@(@&@D>Z, @$b2"H,:\FH&" (@FJ*"DFH&,
F@(:"F>@ 8@H@DZ< @>4 *@:0>Z 2"BD,V"H\ B@*FHD,8"H,:\FH&@ & @BD,*,:,>>ZN F4HJ"P4bN ( >"BD4<,D,
7@>&,>P4b @ BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@ @H 9 *,8"$Db 1948 (@*",
FH"H\b III(e); ;,0*J>"D@*>"b 8@>&,>P4b @ :48&4*"P44 &F,N L@D< D"F@&@6 *4F8D4<4>"P44 @H

7 <"DH" 1966 (@*", FH"H\b 4 ( B@*FHD,8"H,:\FH&@ 8 D"F@&@6 >,>"&4FH4 4:4 *4F8D4<4>"P44).
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@H&,HFH&,>>@FH4 !&FHD":44 & @H>@T,>44 ="JDJ 2" *,6FH&4b, BD,*BD4>bHZ, ,` " B@ @$V,<J
F@(:"F4`" HD,N (@FJ*"DFH& ( !&FHD":44, =@&@6 1,:">*44, E@,*4>,>>@(@ 7@D@:,&FH&"), 8@H@DZ,

F@&<,FH>@ JBD"&:b:4 B@*@B,R>@6 H,DD4H@D4,6 ="JDJ362. % ^H@< F:JR", 4<,:@ <,FH@ 8"8

" F@&<,FH>@, B@&,*,>4," ( F4HJ"P4b (a) &ZT,), H"8 4 F:JR"6, 8@(*" @*>@ 42 (@FJ*"DFH&

@FJV,FH&:b:@ B@&F,*>,&>@, JBD"&:,>4, @H 4<,>4 *&JN *DJ(4N (@FJ*"DFH&, D"&>@ 8"8 4 @H F&@,(@

4<,>4 ( F4HJ"P4b (c) &ZT,).

161. ?F@$Z6 &4* " 8@::,8H4&>@(@" B@&,*,>4b 4<,,H <,FH@, 8@(*" >,F8@:\8@ (@FJ*"DFH&

F@HDJ*>4R"`H & JRD,0*,>44 4 @$,FB,R,>44 LJ>8P4@>4D@&">4b <,0*J>"D@*>@6 @D(">42"P44,
BD42&">>@6 *,6FH&@&"H\ @H 4N 4<,>4, 4:4, >"@$@D@H, 8@(*" @*>@ 4:4 >,F8@:\8@ (@FJ*"DFH&

*,6FH&J`H @H 4<,>4 <,0*J>"D@*>@6 @D(">42"P44 & P,:bN &ZB@:>,>4b @*>@6 42 2"*"R ^H@6

@D(">42"P44. % ^H@6 F&b24 &@2>48"`H &@BD@FZ @$ @$X,<, @H&,HFH&,>>@FH4 F@@H&,HFH&J`V4N

(@FJ*"DFH& 2" *,6FH&4b @D(">42"P44 4:4 *,6FH&4b @H*,:\>ZN (@FJ*"DFH&- R:,>@& @D(">42"P44,
BD,*BD4>bHZN @H ,, 4<,>4. ?*>"8@ B@ BD4R4>"<, 8@H@DZ, D"2XbF>b`HFb &ZT,, BD@,8HZ FH"H,6 >,

*@:0>Z 8"F"H\Fb F:JR",& @H&,HFH&,>>@FH4 <,0*J>"D@*>ZN @D(">42"P46 4:4 (@FJ*"DFH&- R:,>@& 2"
*,6FH&4b <,0*J>"D@*>ZN @D(">42"P46 ( &8:`R"b H@, RH@ <@0>@ >"2&"H\ " &H@D4R>@6
@H&,HFH&,>>@FH\`") 363. A@^H@<J >,H >,@$N@*4<@FH4 D"FF<"HD4&"H\ H"84, &@BD@FZ, 8"8 &@BD@F @

H@<, 8H@ >,F,H @H&,HFH&,>>@FH\ 2" @FJV,FH&:,>4, F@(:"T,>46 +&D@B,6F8@(@ F@`2" F@ F<,T">>Z<

F@FH"&@< JR"FH>48@&, & R4F:@ 8@H@DZN &N@*bH 8"8 +&D@B,6F8@, F@@$V,FH&@, H"8 4 ,(@ (@FJ*"DFH&"-
R:,>Z, 4 &@BD@FZ, F&b2">>Z, F D"2*,:,>4,< B@:>@<@R46364.

162. ?FH"&:bb & FH@D@>, &@BD@FZ @H&,HFH&,>>@FH4 <,0*J>"D@*>ZN @D(">42"P46 4 @H&,HFH&,>>@FH4

2" *,6FH&4b <,0*J>"D@*>ZN @D(">42"P46, >,@$N@*4<@ D,T4H\ &@BD@F @ H@<, 8"84, 42

D"FF<@HD,>>ZN &ZT, F:JR",& F:,*J,H @N&"H4H\ & BD@,8H"N FH"H,6, & R"FH>@FH4 & (:"&, IV. %

F@@H&,HFH&44 F@ FH"H\b<4 1 4 3 8"0*@, (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" F&@, F@$FH&,>>@,

B@&,*,>4,, H. ,. 2" BD4F&"4&",<@, ,<J F@(:"F>@ (:"&, II B@&,*,>4,, 8@H@D@, BD,*FH"&:b,H F@$@6

>"DJT,>4, ,(@ F@$FH&,>>ZN <,0*J>"D@*>ZN @$b2"H,:\FH&, BD4R,< ^:,<,>H >"DJT,>4b

8@>8D,H424DJ,HFb & (:"&, III. G"84< @$D"2@<, &@BD@F F@FH@4H & H@<, RH@$Z &Zb&4H\ FD,*4

JB@<b>JHZN & BJ>8H, 159 &ZT, D"2:4R>ZN L@D< F@&<,FH>ZN 4:4 F@(:"F@&">>ZN *,6FH&46

>,F8@:\84N (@FJ*"DFH& H"84, *,6FH&4b, 8@H@DZ, ^H@H @$V46 BD4>P4B >, D,(J:4DJ,H >"*:,0"V4<

@$D"2@<. AD,*FH"&:b,HFb, RH@ F F4HJ"P4b<4 (a), (b), (c), (d) 4 (i) 8"84,- :4$@ @F@$Z,
BD@$:,<Z *:b P,:,6 Q"FH4 B,D&@6 BD@,8H@& FH"H,6 >, &@2>48"`H, N@Hb & F&b24 F >4<4 <@(JH

362 I.C.J. Reports 1992 , p. 240.

363 E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8HZ 234, 262, 4 BD@,8H FH"H\4 A,
BD,*:@0,>>Z6 C,*"8P4@>>Z< 8@<4H,H@< & 1998 (@*J. % ),:,, 8"F"`V,<Fb >,8@H@DZN D"6@>@&

2":,(">4b L@FL"H>ZN DJ* & ="JDJ, $Z:@ D,T,>@, RH@ " JBD"&:b`V"b ="JDJ &:"FH\" >, b&:b,HFb

@H*,:\>Z< `D4*4R,F84< :4P@<, H. ,. @>" >, b&:b,HFb <,0*J>"D@*>@6 @D(">42"P4,6, @H*,:\>@6 @H

HD,N (@FJ*"DFH&- JR"FH>48@&; F<. I.C.J. Report 1992 , p. 240, at p. 258.

364 E<. I. MacLeod, I.D. Hendry and S. Hyett, The External Relations of the
European Communities (Clarendon Press, Oxford, 1996) pp. 158-160; C. Tomuschat,
"Liability for Mixed Agreements", in D.O’Keeffe and H.G. Schermers (eds.), Mixed
Agreements (Kluwer, Deventer, 1983) pp. 125-132. A@ &@BD@FJ @ FJ*,$>ZN BD,P,*,>H"N

FJ*\4 a8@$F" F<. <>,>4, (Jacobs A-G) B@ *,:J C-316/91 +&D@B"D:"<,>H BD@H4& E@&,H"

+&D@B,6F8@(@ F@`2" (European Parliament v. Council of the European Union [1994] ECR
I-625), @F@$,>>@ BJ>8HZ 69 4 *":,,; <>,>4, FJ*\4 G,F"JD@ (Tesauro A-G) B@ *,:J C-53/96
" ',D<,F 4>H,D>^T>:" BD@H4& " KMG <"D8,H4>( R@6F #%" (Hermes International v. FHT
Marketing Choice BV) [1998] ECR I-3603, BJ>8HZ 14, 20.
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&@2>48>JH\ &@BD@FZ, @H>@FbV4,Fb 8 Q"FH4 &H@D@6 4 8"F"`V4,Fb D"2<,D@& &@2<,V,>4b, 8@H@D@,

*@:0>@ &24<"H\Fb F 8"0*@(@ (@FJ*"DFH&". G"84< @$D"2@<, @FH"`HFb F4HJ"P44 (e), (f), (g) 4

(h). % @F>@&J (:"&Z IV B@:@0,>" 8@>P,BP4b, F@(:"F>@ 8@H@D@6 B@*FHD,8"H,:\FH&@ 8

BD@H4&@BD"&>@<J *,b>4` ( F4HJ"P4b (f) 4 @8"2">4, F@*,6FH&4b (@FJ*"DFH&J B@F:, F@&,DT,>4b H"8@(@

*,b>4b ( F4HJ"P4b (h) >, b&:b`HFb & @$V,< BD@H4&@BD"&>Z<4 *,b>4b<4 B@ <,0*J>"D@*>@<J BD"&J

4:4, & :`$@< F:JR",, >, HD,$J`H D"FF<@HD,>4b & Q"FH4 B,D&@6.

163. ?*>"8@ >,@$N@*4<@ D"FF<@HD,H\ F4HJ"P44, L"8H4R,F84 @N&"HZ&",<Z, FH"H\b<4 27 4 28,
BD,0*, R,< 2"*"H\Fb &@BD@F@< @ H@<, F:,*J,H :4 D"FF<"HD4&"H\ & (:"&, IV 4:4 & *DJ(4N <,FH"N

8"84,- :4$@ *@B@:>4H,:\>Z, F:JR"4, F&b2">>Z, F 8@::,8H4&>@6, FJ$F4*4"D>@6 @H&,HFH&,>>@FH\` 4:4

@H&,HFH&,>>@FH\` 2" B@8JT,>4,365.

c) ':"&" IV 8"8 F&@* &H@D4R>ZN >@D<?

164. ?*4> @R,&4*>Z6 "FB,8H FH"H\4 27 4, B@0":J6, H"80, FH"H\4 28 F@FH@4H & H@<, RH@ & >4N

8@>8D,H>@ J8"2Z&",HFb, RH@ @BD,*,:,>>@, B@&,*,>4, b&:b,HFb <,0*J>"D@*>@- BD@H4&@BD"&>Z<. %

FH"H\, 27 (@&@D4HFb, RH@ B@<@V\ 4:4 F@*,6FH&4, " F"<"/ F"<@ B@ F,$, H"80, b&:b,HFb
<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<", " & FH"H\, 28 J8"2Z&",HFb, RH@ <,0*J>"D@*>"b

@H&,HFH&,>>@FH\ @*>@(@ (@FJ*"DFH&" & Db*, F:JR",& BD@4FH,8",H 42 BD@H4&@BD"&>@(@ *,b>4b *DJ(@(@

(@FJ*"DFH&". % H@ 0, &D,<b & @F>@&J BD@,8H@& FH"H,6 B@:@0,>@ D"2(D">4R,>4, <,0*J B,D&4R>Z<4

4 &H@D4R>Z<4 >@D<"<4, 4 & 4N LJ>8P4` >, &N@*4H " @BD,*,:,>4, >@D<Z 4 F@*,D0">4b

>":"(",<@(@ ,` @$b2"H,:\FH&"" 366. A@ <,>\T,6 <,D, BD,*FH"&:b,HFb, RH@ & FH"H\, 27 F*,:">@

4<,>>@ ^H@, N@Hb 4 B@FD,*FH&@< J8"2">4b >" BD@H4&@BD"&>@, *,b>4, *DJ(@(@ (@FJ*"DFH&".

165. ]H@H "FB,8H (:"&Z IV >, B@*R,D84&",HFb 4 >, @$@F>@&Z&",HFb & 8@<<,>H"D44, (*, (@&@D4HFb

:4T\, RH@ (:"&" IV B@F&bV,>" F:JR"b<, 8@(*" @*>@ (@FJ*"DFH&@ BD4R"FH>@ 8 <,0*J>"D@*>@-
BD@H4&@BD"&>@<J B@&,*,>4` *DJ(@(@ (@FJ*"DFH&"367. % H@ 0, &D,<b ^H@ <@0,H $ZH\ @BD"&*">@

H,<, RH@ @H&,HFH&,>>@FH\ F@(:"F>@ (:"&, IV b&:b,HFb & >,8@H@D@< F<ZF:, BD@42&@*>@6368. %

>"P4@>":\>ZN BD"&@&ZN F4FH,<"N >@D<Z, 8"F"`V4,Fb, >"BD4<,D, F(@&@D", F@JR"FH4b 4 F8:@>,>4b

8 >"DJT,>4` *@(@&@D", <@(JH FR4H"H\Fb @H>@FbV4<4Fb 8 " @$V,6 R"FH4" BD"&@&ZN >@D<,
D,(J:4DJ`V4N @$b2"H,:\FH&" (D"0*">F8@- BD"&@&@(@ 4:4 J(@:@&>@- BD"&@&@(@ N"D"8H,D", &

2"&4F4<@FH4 @H @$FH@bH,:\FH&. 7D@<, H@(@, 4*,b BD4R"FH>@FH4 @*>@(@ (@FJ*"DFH&" 8 B@&,*,>4`

*DJ(@(@ (@FJ*"DFH&" ">":@(4R>" BD@$:,<"< BD4F&@,>4b @H&,HFH&,>>@FH4, D"FF<"HD4&",<Z< &

(:"&, II. % >,8@H@DZN F:JR"bN, &4*4<@, <@0>@ @$@F>@&"H\ BD4F&@,>4, BD@H4&@BD"&>@FH4 *,b>4b

(@FJ*"DFH&" A (@FJ*"DFH&J B, 8@H@D@, BD4R"FH>@ 8 ^H@<J B@&,*,>4` & F4:J @8"2">4b F@*,6FH&4b

4:4 @FJV,FH&:,>4b JBD"&:,>4b 4:4 BD4>J0*,>4b. G"84< @$D"2@<, & 2"&4F4<@FH4 @H FL,DZ @N&"H"

@H&,HFH&,>>@FH4, @BD,*,:b,<@6 & (:"&, IV, FH"H\4 27 4 28 <@0>@ B@**,D0"H\ >" H@< @F>@&">44,

365 E<. BJ>8H 211 >40,.

366 ]H" P4H"H" BD4>"*:,04H EB,P4":\>@<J *@8:"*R48J !(@, +0,(@*>48... 1970 (@*, H@< II
( Q"FH\ &H@D"b), FHD. 357-358, BJ>8H 66(c), P4H4DJ,HFb & B,D&@< *@8:"*,, A/CN.4/490,
BJ>8H 13. 3>L@D<"P4` @$ @$FJ0*,>44 ^H@(@ D"2(D">4R,>4b F<. H"< 0,, BJ>8HZ 12-18.

367 7@<<,>H"D46 8 (:"&, IV, BJ>8H (1).

368 ED. F 4FB@:\2@&">4,< H,D<4>" " BD@42&@*>"b @H&,HFH&,>>@FH\" ("responsabilité
dérivée") FJ*\,6 'J$,D@< & *,:, @ BD,H,>24bN %,:48@$D4H">44 & 4FB">F8@6 2@>, ;"D@88@

(British Claims in the Spanish Zone of Morocco ), UNRIAA, vol. 2, p. 615 (1924), at
p. 648.

/...
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RH@ @>4 B@*B"*"`H B@* FL,DJ @N&"H" BD@,8H", B@F&bV,>>@(@ &H@D4R>Z< >@D<"< @$ @H&,HFH&,>>@FH4

(@FJ*"DFH&. =,@$N@*4<@ *,6FH&@&"H\ @FH@D@0>@ & P,:bN @$,FB,R,>4b H@(@, RH@$Z FH"H\4 >,

&ZN@*4:4 2" D"<84 " BD4R"FH>@FH4" 4 >, BD,&D"H4:4F\ & <"H,D4":\>@- BD"&@&Z, 4, &@2<@0>@,
@B@D>Z, B,D&4R>Z, >@D<Z. ?*>"8@ BD@42@6*,H ^H@ 4:4 >,H 2"&4F4H, F8@D,,, @H 4N F@*,D0">4b,
R,< @H 4N 8:"FF4L48"P44.

2. C"FF<@HD,>4, 8@>8D,H>ZN FH"H,6

a) EH"H\b 27: A@<@V\ 4:4 F@*,6FH&4, @*>@(@ (@FJ*"DFH&" *DJ(@<J *:b F@&,DT,>4b

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<

166. EH"H\b 27 (:"F4H F:,*J`V,,:

" A@<@V\ 4:4 F@*,6FH&4, @*>@(@ (@FJ*"DFH&" *DJ(@<J, ,F:4 JFH">@&:,>@, RH@ @>"/ @>@
BD,*@FH"&:,>"/ BD,*@FH"&:,>@ *:b @FJV,FH&:,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b,
F@&,DT,>>@(@ B@F:,*>4< (@FJ*"DFH&@<, F"<"/ F"<@ B@ F,$, H"80, b&:b,HFb <,0*J>"D@*>@-
BD@H4&@BD"&>Z< *,b>4,<, *"0, ,F:4 D"FF<"HD4&",<Z, @H*,:\>@ H"8"b B@<@V\ 4:4 H"8@,

F@*,6FH&4, >, F@FH"&:b`H >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"".

167. +F:4 FH"H\` 27 H@:8@&"H\ $J8&":\>@, H@ &4*>@, RH@ & >,6 42:@0,> *@&@:\>@ T4D@846

BD4>P4B @H&,HFH&,>>@FH4 @*>@(@ (@FJ*"DFH&" 2" *,b>4b *DJ(@(@ (@FJ*"DFH&". % >,6 & 8"R,FH&,

BD@H4&@BD"&>ZN *,b>46 HD"8HJ`HFb :`$Z, " B@<@V\ 4:4 F@*,6FH&4,... BD,*@FH"&:,>>Z, *:b

@FJV,FH&:,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b", F@&,DT,>>@(@ *DJ(4< (@FJ*"DFH&@<.
" 3>H,::,8HJ":\>Z6 ^:,<,>H" F@*,6FH&4b & H,8FH, FH"H\4 >, 8@>8D,H424DJ,HFb: 8"8@6 *@:0>" $ZH\

FH,B,>\ @F&,*@<:,>>@FH4 *:b JFH">@&:,>4b H@(@, RH@ (@FJ*"DFH&@, 8@H@D@<J @8"2Z&",HFb F@*,6FH&4,,
F@&,DT",H <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,? 7D@<, H@(@, >, BD@&@*4HFb >48"8@(@ D"2:4R4b

<,0*J FH,B,>b<4 4:4 &4*"<4 " B@<@V4 4:4 F@*,6FH&4b", 8@H@DZ, <@(JH &"D\4D@&"H\Fb @H

"$F@:`H>@ >,@$N@*4<ZN *@ <":@2>"R4<ZN.

168. % 8@<<,>H"D44 8 FH"H\, 27 ^H4 &@BD@FZ D"2XbF>b`HFb *@FH"H@R>@ B@*D@$>@. %@- B,D&ZN, &

>,< BD@&@*4HFb D"2:4R4, <,0*J JR"FH4,< & BD@H4&@BD"&>@< *,b>44 *DJ(@(@ (@FJ*"DFH&" 4

F:JR"b<4, 8@(*" " (@FJ*"DFH&@ b&:b,HFb 4:4 FH">@&4HFb F@JR"FH>48@< <,0*J>"D@*>@- BD@H4&@BD"&>@(@
*,b>4b" 369. )":,, & >,< BD@&@*4HFb D"2:4R4, <,0*J F:JR"b<4 F@&,H", B@@VD,>4b 4:4

B@*FHD,8"H,:\FH&", F @*>@6 FH@D@>Z, 4 F:JR"b<4 L"8H4R,F8@6 B@<@V4, F *DJ(@6 FH@D@>Z.
"... #@:,, R,< F@<>4H,:\>Z< b&:b,HFb H@, RH@ BD@FH@, B@*FHD,8"H,:\FH&@ @*>@(@ (@FJ*"DFH&" F@

FH@D@>Z *DJ(@(@ (@FJ*"DFH&" 8 F@&,DT,>4` <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b b&:b,HFb &
<,0*J>"D@*>@< BD"&@B@Db*8, F"<@ B@ F,$, <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<" 370. A@^H@<J

B@*FHD,8"H,:\FH&@ F:,*J,H @H:4R"H\ @H F@JR"FH4b, @F@$,>>@ & <,0*J>"D@*>ZN @H>@T,>4bN. A@

D"2:4R>Z< BD4R4>"< F:JR"4 JBD"&:,>4b 4 BD4>J0*,>4b H"80, @H*,:b`HFb @H F:JR",& F@JR"FH4b 4

D"FF<"HD4&"`HFb & FH"H\, 28. G"84< @$D"2@<, FH"H\b 27 B@F&bV,>" F:JR"b<, 8@(*" @*>@

369 7@<<,>H"D46 8 FH"H\, 27, BJ>8H (2).

370 % 8@<<,>H"D44 8 FH"H\, 27, BJ>8HZ (3), (4), F@*,D04HFb FFZ:8" >" &Z&@*Z,
FL@D<J:4D@&">>Z, & 1836 (@*J JB@:>@<@R,>>Z<4 E@,*4>,>>ZN SH"H@& 4 KD">P44, 8@H@DZ,

@H8"2":4F\ &<,>4H\ KD">P44 @H&,HFH&,>>@FH\ 2" <,DZ, BD4>bHZ, )">4,6 B@* ,, &:4b>4,< 4 &

D,2J:\H"H, B@*FHD,8"H,:\FH&" F ,, FH@D@>Z, @*>"8@ F"<@FH@bH,:\>@. E<. Moore, 5 International
Arbitrations... (1898), pp. 4473 et seq.
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(@FJ*"DFH&@ *,6FH&J,H F"<@FH@bH,:\>@ 4 >,F,H @F>@&>J` @H&,HFH&,>>@FH\, " *DJ(@, (@FJ*"DFH&@

@8"2Z&",H ,<J FJV,FH&,>>@, F@*,6FH&4, & F@&,DT,>44 BD@H4&@BD"&>@(@ *,b>4b371.

169. % 8@<<,>H"D44 @H<,R",HFb, RH@ @BD,*,:,>>Z, L@D<Z B@<@V4 2"BD,V,>Z B@ <,0*J>"D@*>@<J

BD"&J 8"8 H"8@&Z,. ="BD4<,D, & @BD,*,:,>44, *">>@< ',>,D":\>@6 !FF"<$:,,6, "(D,FF4b, &

R"FH>@FH4, @BD,*,:b,HFb 8"8 " *,6FH&4, (@FJ*"DFH&", B@2&@:b`V,(@, RH@$Z ,(@ H,DD4H@D4b, 8@H@DJ`

@>@ BD,*@FH"&4:@ & D"FB@Db0,>4, *DJ(@(@ (@FJ*"DFH&", 4FB@:\2@&":"F\ ^H4< *DJ(4< (@FJ*"DFH&@<

*:b F@&,DT,>4b "8H" "(D,FF44 BD@H4& HD,H\,(@ (@FJ*"DFH&"" 372. % H@ 0, &D,<b, F@(:"F>@

8@<<,>H"D4`, @8"2">4, F@*,6FH&4b 4 B@<@V4 & F@&,DT,>44 BD@H4&@BD"&>@(@ *,b>4b *DJ(4<

(@FJ*"DFH&@< F"<@ B@ F,$, b&:b,HFb BD@H4&@BD"&>Z< *,b>4,<, *"0, ,F:4 ^H@ & bF>@ &ZD"0,>>@6

L@D<, >, 2"L48F4D@&">@ & 8"8@6- :4$@ B,D&4R>@6 >@D<,. ),6FH&4H,:\>@, *,:@ @$FH@4H 4<,>>@

H"8, >,2"&4F4<@ @H H@(@, b&:b,HFb :4 @F>@&>@, *,6FH&4, BD,FHJB:,>4,< 4:4 BD"&@>"DJT,>4,<373

4 b&:b`HFb :4 B@<@V\ 4:4 F@*,6FH&4, F"<4 B@ F,$, BD@H4&@BD"&>Z<4 *,b>4b<4374. )@FH"H@R>@,
RH@$Z @8"2Z&"`V,, F@*,6FH&4, (@FJ*"DFH&@ 4<,:@ " >"<,D,>4, F@HDJ*>4R"H\ & F@&,DT,>44"
BD@H4&@BD"&>@(@ *,b>4b. ]H@ JF:@&4, J*@&:,H&@Db,HFb, >"BD4<,D, 8@(*" @8"2Z&"`V,, F@*,6FH&4,

(@FJ*"DFH&@ @F&,*@<:,>@ " @ 8@>8D,H>@6 P,:4, *:b 8@H@D@6 (@FJ*"DFH&@, B@:JR"`V,, @BD,*,:,>>Z,

FD,*FH&", >"<,D,&",HFb 4FB@:\2@&"H\ 4N" 375. #@:\T4>FH&@ BD4<,D@& BD"8H484 (@FJ*"DFH&,
BD4&,*,>>ZN & 8@<<,>H"D44, F&b2">@ F @8"2">4,< B@<@V4 @*>4< (@FJ*"DFH&@< *DJ(@<J &

BD4<,>,>44 &@@DJ0,>>@6 F4:Z, >"BD4<,D BJH,< D"2D,T,>4b >" BD@:,HZ :,H"H,:\>ZN "BB"D"H@& >"*

,(@ H,DD4H@D4,6 4:4 4N B@F"*8J & N@*, &@,>>@6 @B,D"P44 *DJ(@(@ (@FJ*"DFH&", 8@H@D"b

8&":4L4P4DJ,HFb 8"8 "(D,FF4b 4:4 4>H,D&,>P4b376. E:,*J,H @H<,H4H\, RH@ &F, BD4&,*,>>Z,

BD4<,DZ F&b2">Z F >"DJT,>4,< @$b2"H,:\FH&, &ZH,8"`V4N 42 B,D&4R>ZN >@D<, 8@H@DZ, b&:b`HFb

@$b2"H,:\>Z<4 *:b F"<@(@ @8"2Z&"`V,(@ F@*,6FH&4, (@FJ*"DFH&".

170. G"84< @$D"2@<, 7@<4FF4b BD4T:" 8 &Z&@*J, R"FH4R>@ & 8@>H,8FH, BD@(D,FF4&>@(@ D"2&4H4b

<,0*J>"D@*>@(@ BD"&", RH@ @$V"b >@D<", 2"BD,V"`V"b F@JR"FH4, 4:4 JR"FH4, & BD@H4&@BD"&>@<

*,b>44 *DJ(@(@ (@FJ*"DFH&", *@:0>" $ZH\ &8:`R,>" & Q"FH\ B,D&J`377. G"8@, JR"FH4, >,

@$b2"H,:\>@ b&:b,HFb FH@:\ 0, Hb084< BD@H4&@BD"&>Z< *,b>4,<, 8"8 H@ *,b>4,, & F@&,DT,>44

8@H@D@(@ $Z:@ @8"2">@ F@*,6FH&4,. EH,B,>\ ,(@ Hb0,FH4 $J*,H @BD,*,:bH\Fb, B@<4<@ BD@R,(@,
" <"FTH"$"<4 4 &"0>@FH\` 8@>8D,H>@6 B@<@V4 4:4 F@*,6FH&4b, @8"2">>ZN FJ$X,8HJ @F>@&>@(@

BD@H4&@BD"&>@(@ *,b>4b", 4 ^H@ B@F:J04:@ *@B@:>4H,:\>Z< @F>@&">4,< *:b D"2(D">4R,>4b H"8@(@

*,b>4b 4 @F>@&>@(@ BD@H4&@BD"&>@(@ *,b>4b378. ?*>"8@ *:b H@(@, RH@$Z BD4<,>b:"F\ FH"H\b 27,
>,@$N@*4<@, RH@$Z @8"2">>"b B@<@V\ >@F4:" FJV,FH&,>>Z6 N"D"8H,D 4 RH@$Z BD,*@FH"&:b:"F\ " F

371 7@<<,>H"D46 8 FH"H\, 27, BJ>8H (11).

372 C,2@:`P4b 3314 (XXIX) ',>,D":\>@6 !FF"<$:,4, BD4:@0,>4,, BJ>8H 3(f), P4H4DJ,HFb &

8@<<,>H"D44 8 FH"H\, 27, BJ>8H (12).

373 7@<<,>H"D46 8 FH"H\, 27, BJ>8H (13).

374 G"< 0,, BJ>8H (14).

375 G"< 0,.

376 G"< 0,.

377 G"< 0,, BJ>8H (15).

378 G"< 0,.

/...
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>"<,D,>4,< F@*,6FH&4b F@&,DT,>4`" BD@H4&@BD"&>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<379. 7D@<,

H@(@, B@:JR"`V,, B@<@V\ (@FJ*"DFH&@ *@:0>@ L"8H4R,F84 F@&,DT4H\ BD@H4&@BD"&>@, *,b>4,, F

H,< RH@$Z BD@H4&@BD"&>@FH\ B@&,*,>4b @8"2Z&"`V,(@ F@*,6FH&4, (@FJ*"DFH&" JFH">"&:4&":"F\ FHD@(@

& 2"&4F4<@FH4 @H BD@H4&@BD"&>@FH4 B@&,*,>4b B@:JR"`V,(@ B@<@V\ (@FJ*"DFH&"380.

7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 27

171. ',D<">4b F@<>,&",HFb & H@<, RH@ FH"H\b 27 @HD"0",H >Z>,T>,, F@FH@b>4, <,0*J>"D@*>@(@

BD"&", 4 BD42Z&",H $@:,, H@R>@ @BD,*,:4H\ &ZD"0,>4, " BD,*@FH"&:,>"/ BD,*@FH"&:,>@ *:b
@FJV,FH&:,>4b" 4 >,@$N@*4<Z6 ^:,<,>H >"<,D,>4b381. E@,*4>,>>Z, SH"HZ B@ FJV,FH&J F@(:"F>Z

F ^H4<382. S&,6P"D4b JH&,D0*",H, RH@ FH"H\b 27 " >, 4<,,H B@* F@$@6 >48"8@6 @F>@&Z &

B@24H4&>@< BD"&," 4 B@*:,04H 4F8:`R,>4`383. % @*>@< 42 $@:,, D">>4N 8@<<,>H"D4,& S&,P4b

H"80, FH"&4H B@* &@BD@F T4D@HJ @N&"H" FH"H\4 27 & FJV,FH&J`V,6 L@D<J:4D@&8, 4 4>H,D,FJ,HFb

H,<, >, b&:b,HFb :4 @>" B,D&4R>@6 >@D<@6384.

172. % @H:4R4, @H >4N E@,*4>,>>@, 7@D@:,&FH&@ B@**,D04&",H " @F>@&>@6 BD4>P4B", @*>"8@

&Z*&4(",H P,:Z6 Db* B@BD"&@8 D,*"8P4@>>@(@ N"D"8H,D", RH@ & 8@>,R>@< FR,H, &:,R,H 2" F@$@6

BD4>P4B4":\>Z, &@BD@FZ, 8"F"`V4,Fb FH"H\4 27 8"8 H"8@&@6. E H@R84 2D,>4b E@,*4>,>>@(@

7@D@:,&FH&", @F>@&@B@:"("`V46 &@BD@F F@FH@4H & >,@$N@*4<@FH4 D"2(D">4R,>4b F:JR",&, 8@(*"

*,b>4, @8"2Z&"`V,(@ F@*,6FH&4, (@FJ*"DFH&" b&:b,HFb F"<@ B@ F,$, BD@H4&@BD"&>Z<, 4 F:JR"b<4,
8@(*" @>@ H"8@&Z< >, b&:b,HFb. +F:4 H"8@, F@*,6FH&4, b&:b,HFb BD@H4&@BD"&>Z< F"<@ B@ F,$,, H@

& FH"H\, 27 >,H >,@$N@*4<@FH4. +F:4 @>@ H"8@&Z< >, b&:b,HFb, H@ >,@$N@*4<@ R,H8@

FL@D<J:4D@&"H\ BD4>P4B @H&,HFH&,>>@FH4385. aB@>4b H"80, B@**,D04&",H FH"H\` 27, @*>"8@

BD42Z&",H *"H\ $@:,, R,H8@, @BD,*,:,>4, BD4>P4B"386. % @*>@< 42 BD,*Z*JV4N 8@<<,>H"D4,&

;":4 $Z:@ @H<,R,>@, RH@ BD4 JFH">@&:,>44 L"8H" @8"2">4b B@<@V4 " *:b @FJV,FH&:,>4b
<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b" >,@$N@*4<@ JR4HZ&"H\ D"2:4R>Z, L"8H@DZ; BD4 ^H@<

;":4, H,< >, <,>,,, D,T4H,:\>@ B@**,D0":" ^HJ FH"H\`387.

EH"H\b 27 8"8 B@:@0,>4, @ BD@42&@*>@6 @H&,HFH&,>>@FH4: *&" BD,*&"D4H,:\>ZN &@BD@F"

173. % FH"H\, 27 BD@42&@*>"b @H&,HFH&,>>@FH\ BD,*JF<"HD4&",HFb & *&JN @H*,:\>ZN F:JR"bN.
%@- B,D&ZN, @8"2Z&"`V,, B@<@V\ (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ :4T\ & H@< F:JR",, ,F:4

379 G"< 0,, BJ>8H (16) ( B@*R,D84&">4, & @D4(4>":,).

380 G"< 0,, BJ>8H (19).

381 A/CN.4/488, FHD. 85.

382 G"< 0,, FHD. 88.

383 G"< 0,, FHD. 86.

384 +0,(@*>48... 1981 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 85.

385 G"< 0,, FHD. 84-85.

386 A/CN.4/492, FHD. 13.

387 +0,(@*>48... 1980 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 114.
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(@FJ*"DFH&@, 8@H@D@<J $Z:" @8"2">" B@<@V\, L"8H4R,F84 F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@,
*,b>4,. 7"8 b&FH&J,H 42 8@<<,>H"D4b, @H&,HFH&,>>@FH\ @8"2Z&"`V,(@ B@<@V\ (@FJ*"DFH&"

>"FHJB",H, :4T\ ,F:4 4 8@(*" (@FJ*"DFH&@, 8@H@D@<J $Z:" @8"2">" B@<@V\, F@&,DT",H

BD@H4&@BD"&>@, *,b>4,. %@- &H@DZN, (@FJ*"DFH&@, @8"2Z&"`V,, B@<@V\, >,F,H @H&,HFH&,>>@FH\

:4T\ & H@< F:JR",, ,F:4 JFH">@&:,>@, RH@ B@<@V\ $Z:" " BD,*@FH"&:,>" *:b @FJV,FH&:,>4b
<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b". =,@$N@*4<Z< ^:,<,>H@< b&:b,HFb 8@>8D,H>@, >"<,D,>4,

@8"2"H\ B@<@V\ & @FJV,FH&:,>44 BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&@<, B@:JR"`V4< B@<@V\. %

^H@6 F&b24 &@2>48"`H 8"8 *,L4>4P4@>>Z,, H"8 4 BD4>P4B4":\>Z, &@BD@FZ, @*>"8@ & B,D&J`

@R,D,*\ >,@$N@*4<@ JB@<b>JH\ @ *&JN BD,*&"D4H,:\>ZN BD@$:,<"N.

174. A,D&"b - ^H@ BD@P,*JD>"b HDJ*>@FH\ JFH">@&:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&", @8"2Z&"`V,(@

B@<@V\, & N@*, FJ*,$>@(@ D"2$4D"H,:\FH&" BD4 @HFJHFH&44 (@FJ*"DFH&", B@:JR4&T,(@ B@<@V\.
;,0*J>"D@*>Z6 EJ* >,@*>@8D"H>@ B@*H&,D0*":, RH@ @> >, <@0,H BD4>4<"H\ D,T,>4, & @H>@T,>44

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&" A, ,F:4 $Z *:b ^H@(@ " ,<J BD4T:@F\ &Z>@F4H\ &
8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b D,T,>4, @H>@F4H,:\>@ BD"&@<,D>@FH4" B@&,*,>4b (@FJ*"DFH&" B &

@HFJHFH&4, B@F:,*>,(@ 4 $,2 ,(@ F@(:"F4b. ]H@ H"8 >"2Z&",<Z6 " BD4>P4B, BD4<,>,>>Z6 & *,:, @

<@>,H"D>@< 2@:@H," 388. A@ @BD,*,:,>4`, ^H@H BD4>P4B $J*,H BD4<,>bH\Fb & @H>@T,>44 F:JR",&,
@N&"HZ&",<ZN FH"H\,6 27, B@F8@:\8J B@ FJV,FH&J @H&,HFH&,>>@FH\ @8"2Z&"`V,(@ F@*,6FH&4,

(@FJ*"DFH&" >"FHJB",H, ,F:4 B@:JR"`V,, B@<@V\ (@FJ*"DFH&@ F@&,DT4:@ <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4,. AD@H4&@BD"&>@FH\ B@<@V4, BD,*@FH"&:,>>@6 B,D&Z< 42 ^H4N (@FJ*"DFH&,
@$JF:@&:4&",HFb BD@H4&@BD"&>@FH\` B@&,*,>4b B@F:,*>,(@ 42 ^H4N (@FJ*"DFH& ( D"&>@ 8"8 4
@F&,*@<:,>>@FH\` B,D&@(@ 42 ^H4N (@FJ*"DFH& @ BD@H4&@BD"&>@< N"D"8H,D, H"8@(@ B@&,*,>4b).
?*>"8@, N@Hb & >,8@H@DZN F:JR"bN B@*@$>Z6 B@*N@* <@0,H F@2*"&"H\ BD"8H4R,F84, HDJ*>@FH4 F

JFH">@&:,>4,< @H&,HFH&,>>@FH4 @8"2Z&"`V,(@ B@<@V\ (@FJ*"DFH&", ^H@ b&:b,HFb >,*@FH"H@R>@

J$,*4H,:\>Z< @F>@&">4,< *:b H@(@, RH@$Z @H8"2"H\Fb @H FH"H\4 27. AD4>P4B, BD4<,>,>>Z6 &

*,:, @ <@>,H"D>@< 2@:@H,, F&b2"> F *@BJFH4<@FH\` BD,H,>246 & <,0*J>"D@*>ZN FJ*,$>ZN

D"2$4D"H,:\FH&"N. % F:JR"bN, F&b2">>ZN F @8"2">4,< *DJ(@<J (@FJ*"DFH&J BD@H4&@BD"&>@6 B@<@V4,
2"b&:b:4F\ *4B:@<"H4R,F84, BD@H,FHZ, 4 ^H@ BD,*FH"&:b,HFb J<,FH>Z<, B@F8@:\8J (@FJ*"DFH&"

4<,`H BD"&@ BD,*Xb&:bH\ BD,H,>244 & F&b24 F BD4R"FH>@FH\` 8 BD@H4&@BD"&>@<J B@&,*,>4` *DJ(@(@

(@FJ*"DFH&", >,F<@HDb >" H@, RH@ FJ*Z <@(JH >, @$:"*"H\ 8@<B,H,>P4,6 &Z>@F4H\ D,T,>4b B@

^H@<J BJ>8HJ @$&4>,>4b & @HFJHFH&4, ^H@(@ *DJ(@(@ (@FJ*"DFH&". 7D@<, H@(@, ^H@H BD4>P4B >,

&F,(*" b&:b,HFb BD4<,>4<Z< *"0, & N@*, FJ*,$>@(@ D"2$4D"H,:\FH&". ="BD4<,D, @> >,

BD4<,>b,HFb & F:JR"bN, 8@(*" @H&,HFH&,>>@FH\ B@:JR"`V,(@ B@<@V\ (@FJ*"DFH&" J0, $Z:"

JFH">@&:,>" 8@<B,H,>H>Z< <,0*J>"D@*>Z< @D(">@<389.

388 ),:@, 8"F"`V,,Fb %@FH@R>@(@ G4<@D" (Case concerning East Timor),
I.C.J. Reports 1995 , p. 90 at p. 105 (para 35); F<. H"80, ),:@ @ <@>,H"D>@< 2@:@H,,
&Z&,2,>>@< 42 C4<" & 1943 (@*J (Monetary Gold Removed from Rome in 1943),
I.C.J. Reports 1954 , p. 19 at p. 32; ),:@, 8"F"`V,,Fb >,8@H@DZN D"6@>@& 2":,(">4b

L@FL"H>ZN DJ* & ="JDJ (Certain Phosphate Lands in Nauru), I.C.J. Reports 1992 , p. 240
at p. 261 (para. 55).

389 % ),:,, 8"F"`V,<Fb %@FH@R>@(@ G4<@D", A@DHJ(":4b JH&,D0*":", RH@ BD"&@&"b B@24P4b

3>*@>,244 J0, $Z:" "&H@D4H,H>@ JFH">@&:,>" & $@:,, D">>4N D,2@:`P4bN E@&,H" #,2@B"F>@FH4 4

',>,D":\>@6 !FF"<$:,4. EJ* >, F@(:"F4:Fb F H,<, RH@ ^H4 D,2@:`P44 4<,`H FH@:\ *":,8@ 4*JV4,

B@F:,*FH&4b: I.C.J. Reports 1995 , p. 90 at p. 104 (para. 32). A@*D"2J<,&",HFb, RH@ &

:`$@6 bF>@6 4 4<,`V,6 @$b2"H,:\>J` F4:J D,2@:`P44 8@<B,H,>H>@(@ @D(">" <@0>@ 42$,0"H\

@$D"V,>4b 8 BD4>P4BJ, BD4<,>,>>@<J & *,:, @ <@>,H"D>@< 2@:@H,: FD. `D4*4R,F84, B@F:,*FH&4b

*:b (@FJ*"DFH&, &Z2Z&",<Z, BD@*@:0"`V4<Fb BD4FJHFH&4,< _0>@6 !LD484 & ="<4$44

( BD@*@:0,>4,...)

/...
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175. %H@D"b HDJ*>@FH\ F&b2">" F D"2D"$@H8@6 8@>8D,H>ZN <"H,D4":\>@- BD"&@&ZN >@D<,
2"BD,V"`V4N @*>@<J (@FJ*"DFH&J BD,*@FH"&:bH\ B@<@V\ & @FJV,FH&:,>44 @BD,*,:,>>ZN

BD@H4&@BD"&>ZN *,b>46 *DJ(4< (@FJ*"DFH&"<, 4:4 *"0, HD,$J`V4N @H HD,H\4N (@FJ*"DFH&

BD,*@H&D"V"H\ 4:4 BD,F,8"H\ H"84, *,6FH&4b. % ^H@6 F&b24 J0, JB@<4>":Fb BJ>8H 3(f) *">>@(@

',>,D":\>@6 !FF"<$:,,6 @BD,*,:,>4b "(D,FF44, 4 4<,`HFb *DJ(4, BD4<,DZ390. ]H4 B@:@0,>4b >,

@F>@&Z&"`HFb >" 8"8@<- :4$@ @$V,< BD4>P4B, BD@42&@*>@6 @H&,HFH&,>>@FH4. 3F8:`R"`H :4 @>4

4<B:4P4H>@ FJV,FH&@&">4, 8"8@(@- :4$@ @$V,(@ BD4>P4B"?391 AD,*FH"&:b,HFb, RH@ >,H.
EB,P4":\>Z, >@D<Z, D"2D"$@H">>Z, & D"2>@, &D,<b 4 2"BD,V"`V4, @8"2">4, B@<@V4

(@FJ*"DFH&"<- BD"&@>"DJT4H,:b<, <@(JH F&4*,H,:\FH&@&"H\ @ &"0>@< 2>"R,>44 BD,*@H&D"V,>4b

@8"2">4b B@<@V4 & H"84N F4HJ"P4bN, @*>"8@ <Z 2"T:4 $Z F:4T8@< *":,8@, ,F:4 $Z >" 4N

@F>@&">44, <Z, a contrario, F*,:":4 &Z&@* @ H@<, RH@ 8"8"b- :4$@ @$V"b >@D<" >,
FJV,FH&J,H. ?BD,*,:,>4, "(D,FF44 >, 4<,:@ F&@,6 P,:\` D"FF<@HD,>4, @$V4N BD"&@&ZN >@D< @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&, 4 2"<":R4&">4, ^H@(@ <@<,>H" BD4 D"2D"$@H8, H,8FH" FH"H\4 3 >,

@H&,R":@ $Z P,:4 @BD,*,:,>4b "(D,FF44. QH@ 8"F",HFb *DJ(4N *@(@&@D>ZN B@:@0,>46 ( >"BD4<,D,
BJ>8H 5 FH"H\4 2 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46), H@ @>4 H"80, 4<,`H 8@>8D,H>@,

@$@F>@&">4,, &ZN@*bV,, *":,8@ 2" BD,*,:Z FL,DZ @N&"H" 4 P,:4 FH"H\4 27 BD@,8H@& FH"H,6.

176. G"84< @$D"2@<, >4 BD@P,*JD>Z, HDJ*>@FH4, F&b2">>Z, F BD4>P4B@<, BD4<,>,>>Z< & *,:, @

<@>,H"D>@< 2@:@H,, >4 >":4R4, 8@>8D,H>ZN B,D&4R>ZN >@D<, R"FH4R>@ *J$:4DJ`V4N FH"H\` 27 &

>,8@H@DZN @$:"FHbN, >, *"`H @F>@&">46 *:b @HD4P">4b @$V,(@ BD4>P4B".

177. % H@ 0, &D,<b >"<>@(@ $@:,, F,D\,2>@, &@2D"0,>4, F&b2">@ F@ FL,D@6 @N&"H" ^H@(@

BD4>P4B". % F@@H&,HFH&44 F &,F\<" HJ<">>@6 L@D<J:4D@&8@6 FH"H\4 27 *@:0>@ $ZH\ *@8"2">@, RH@

B@<@V\ 4:4 F@*,6FH&4, " BD,*@FH"&:,>"/ BD,*@FH"&:,>@ *:b @FJV,FH&:,>4b <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ *,b>4b", @*>"8@ P,:Z6 Db* &@BD@F@& &@2>48",H & F&b24 F@ F:@&@< " *:b". 7@(*"

BD,*@FH"&:b,HFb B@<@V\ " *:b" H"8@6 P,:4? A@<@V\ <@0,H &"D\4D@&"H\Fb @H "$F@:`H>@

>,@$N@*4<@6 *@ <":@2>"R4H,:\>@6: >"F8@:\8@ 2>"R4<@6 *@:0>" $ZH\ H"8"b B@<@V\ *:b

*@FH40,>4b B@FH"&:,>>@6 P,:4? )@:0>@ :4 @8"2Z&"`V,, B@<@V\ (@FJ*"DFH&@ $ZH\ & B@:>@6 <,D,

@F&,*@<:,>>Z< >, H@:\8@ @ P,:4, >@ 4 @ ,, >,2"8@>>@FH4? A@<4<@ ^H4N &@BD@F@&, F&b2">>ZN F

L@D<J:4D@&8@6 4 @BD,*,:,>4,<, FJV,FH&J`H 4 $@:,, FJV,FH&,>>Z, &@BD@FZ. % R"FH>@FH4, 4<,,H

:4 2>"R,>4, H@ @$FH@bH,:\FH&@, RH@ @8"2Z&"`V,, B@<@V\ (@FJ*"DFH&@ F"<@ >, F&b2">@ >@D<@6,
>"DJT,>4` 8@H@D@6 @>@ FB@F@$FH&J,H? +F:4 >,H, H@ <@0,H :4 H"8"b B@<@V\ 8"8- H@
@BD"&*Z&"H\Fb? )4"B"2@> BD4<,D@&, BD4&,*,>>ZN & 8@<<,>H"D44 8 FH"H\, 27, b&:b,HFb

@H>@F4H,:\>@ >4284< 4 @(D">4R,> F:JR"b<4 >"DJT,>4b @F>@&@B@:"("`V4N >@D<, H"84N, 8"8

BJ>8H 4 FH"H\4 2 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46. ?*>"8@ FH"H\b 27 >, b&:b,HFb FH@:\

@(D">4R,>>@6 B@ F&@,<J @N&"HJ. a&:b,HFb :4 0,:"H,:\>@6 @$V"b >@D<", BD4<,>4<"b & D"&>@6

389 (... BD@*@:0,>4,)
( _(@- 1"B"*>"b !LD48") &@BD,84 D,2@:`P44 276 (1970) E@&,H" #,2@B"F>@FH4 (Legal
Consequences for States of the Continuing Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), I.C.J.
Reports 1971 , p. 16 at p. 54 (para. 117).

390 E<. &ZT,, BJ>8H 169. E<. H"80, IFH"& ?D(">42"P44 ?$X,*4>,>>ZN ="P46,
FH"H\b 2(5) (" %F, R:,>Z ?D(">42"P44 ?$X,*4>,>>ZN ="P46... &@2*,D04&"`HFb @H @8"2">4b

B@<@V4 :`$@<J (@FJ*"DFH&J, BD@H4& 8@H@D@(@ ?D(">42"P4b ?$X,*4>,>>ZN ="P46 BD,*BD4>4<",H

*,6FH&4b BD,&,>H4&>@(@ 4:4 BD4>J*4H,:\>@(@ N"D"8H,D"").

391 E<. 8@<<,>H"D44 S&,6P"D44 4 ',D<">44, BJ>8H 171 &ZT,.

/...
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FH,B,>4 8 *&JFH@D@>>4< *@(@&@D"< 4 8 4<B,D"H4&>Z< >@D<"<? ;,FH@ :4 H"8@6 >@D<, & BD@,8H,

FH"H,6?

AD@$:,<", F&b2">>"b F >"<,D,>4,< 4:4 @F&,*@<:,>>@FH\`

@ BD@H4&@BD"&>@FH4 *,b>4b

178. aF>@, RH@ B@*N@*, BD,*JF<"HD4&"`V46 @$X,8H4&>J` @H&,HFH&,>>@FH\ @8"2Z&"`V,(@ B@<@V\

(@FJ*"DFH&", $Z: $Z F:4T8@< FHD@(4<. '@FJ*"DFH&@, BD,*@FH"&:b`V,, FJV,FH&,>>J` 4:4

L4>">F@&J` B@<@V\ *DJ(@<J (@FJ*"DFH&J, >, *@:0>@ B@*&,D("H\Fb D4F8J 42- 2" H@(@, RH@ ^H"

B@<@V\ $J*,H 4FB@:\2@&"H\Fb *:b F@&,DT,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b. % :`$@<

F:JR",, <@0,H @8"2"H\Fb &,F\<" F:@0>Z< *@8"2"H\, RH@ 8@>8D,H>Z, D,FJDFZ, @F@$,>>@ L4>">F@&Z,

D,FJDFZ 4:4 4>L@D<"P4b, 4FB@:\2@&":4F\ 4<,>>@ *:b ^H@(@. % 8@<<,>H"D44 8 FH"H\, 27
B@*R,D84&",HFb, RH@ 8@<B,H,>H>Z, @D(">Z @8"2Z&"`V,(@ B@<@V\ (@FJ*"DFH&" *@:0>Z $ZH\

@F&,*@<:,>Z @ H@<, RH@ B@<@V\ $J*,H 4FB@:\2@&"H\Fb *:b BD@H4&@BD"&>ZN P,:,6, 4 *@:0>Z

>"<,D,&"H\Fb *@FH4R\ F@@H&,HFH&J`V,(@ D,2J:\H"H". 3>Z<4 F:@&"<4, B@<@V\ *@:0>" $ZH\

BD,*@FH"&:,>":

" F 8@>8D,H>@6 P,:\` F@*,6FH&4b F@&,DT,>4b @F>@&>@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@
*,b>4b... >,*@FH"H@R>@, RH@$Z B@<@V\ 4:4 F@*,6FH&4,, BD,*@FH"&:,>>Z, $,2 JB@<b>JH@(@

>"<,D,>4b, <@(:4 4FB@:\2@&"H\Fb (@FJ*"DFH&"<4 *:b *@FH40,>4b BD@H4&@BD"&>ZN P,:,6 4:4

RH@$Z (@FJ*"DFH&@, BD,*@FH"&:b`V,, B@<@V\ 4:4 F@*,6FH&4,, 2>":@ @ B@F:,*J`V,6

&@2<@0>@FH4 B@*@$>@(@ 4FB@:\2@&">4b. A@<@V\ 4:4 F@*,6FH&4, *@:0>Z & *,6FH&4H,:\>@FH4

@8"2Z&"H\Fb F P,:\` 4N 4FB@:\2@&">4b *:b F@&,DT,>4b @F>@&>@(@ <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ *,b>4b. =,*@FH"H@R>Z< H"80, b&:b,HFb H@, RH@ B@*@$>@, >"<,D,>4,

" BD,*B@:"(",HFb"; 8"8 B@*R,D84&",HFb & FH"H\,, @>@ *@:0>@ $ZH\ " JFH">@&:,>@" 392.

]H@ @$XbF>,>4, b&:b,HFb B@:,2>Z<, @*>"8@ bF>@, RH@ *:b F@ND">,>4b FH"H\4 27 >,@$N@*4<@

@HD"24H\ >":4R4, ^H4N JF:@&46 & H,8FH, FH"H\4 27, " >, H@:\8@ & 8@<<,>H"D44393. E JR,H@<

N"D"8H,D" <,0(@FJ*"DFH&,>>ZN @H>@T,>46 4 T4D@8@(@ D"2>@@$D"24b F4HJ"P46, 8@H@DZ, <@(JH 4<,H\

<,FH@394, & FH"H\, 27 *@:0>Z $ZH\ @N&"R,>Z :4T\ H, F:JR"4, 8@(*" B@<@V\ b&>@ 4 $,2JF:@&>@

F&b2">" F B@F:,*J`V4< BD@H4&@BD"&>Z< *,b>4,<. QH@ 0, 8"F",HFb ^:,<,>H" " >"<,D,>4b", H@ ^H@

@2>"R",H, RH@ F@@H&,HFH&J`V46( 4,) (@FJ*"DFH&,>>Z6( Z,) @D(">( Z) *@:0,>( >Z) $ZH\

@F&,*@<:,>( Z) @ H@<, RH@ *">>@, *,b>4, $Z:@ 2"B:">4D@&">@, " H"80, 4<,H\ >"<,D,>4,

F@*,6FH&@&"H\ ,(@ @FJV,FH&:,>4` B@FD,*FH&@< @8"2">4b B@<@V4.

179. EJV,FH&J,H ,V, @*4> &@BD@F & @H>@T,>44 >"<,D,>4b. )@:0>@ :4 @8"2Z&"`V,, B@<@V\

(@FJ*"DFH&@ >, H@:\8@ 2>"H\, RH@ ^H@ *,b>4, $J*,H @FJV,FH&:,>@, >@ 4 @F@2>"&"H\ ,(@

<,0*J>"D@*>@- BD@H4&@BD"&>Z6 N"D"8H,D? a&:b,HFb :4 " >,2>">4, 2"8@>@&" *@:0>@FH>Z<4 :4P"<4

(@FJ*"DFH&", @8"2Z&"`V4<4 B@<@V\ 4:4 F@*,6FH&4,, F:J04H\ @BD"&*">4,< *:b @8"2Z&"`V,(@

B@<@V\ (@FJ*"DFH&"? =,2>">4, >@D< <,0*J>"D@*>@(@ BD"&", 8"8 BD"&4:@, >, b&:b,HFb @BD"&*">4,<

BD@H4&@BD"&>@(@ B@&,*,>4b (@FJ*"DFH&. a&:b,HFb :4 @>@ @BD"&*">4,< 4F8:`R4H,:\>@ & 8@>H,8FH,

FH"H\4 27? +F:4 *", H@ @$b2">@ :4 @8"2Z&"`V,, B@<@V\ (@FJ*"DFH&@ >"&,FH4 >,@$N@*4<Z, FBD"&84

392 7@<<,>H"D46 8 FH"H\, 27, BJ>8H (18).

393 E<. 8@<<,>H"D44 D"2:4R>ZN BD"&4H,:\FH& & ^H@6 F&b24, BJ>8HZ 171-172 &ZT,.

394 ="BD4<,D, 4FB@:\2@&">4, &@,>>ZN $"2 4:4 H,DD4H@D44 & P,:@<, BD@:,HZ :,H"H,:\>ZN

"BB"D"H@&, &@,>>Z, 2"8JB84, ^8@>@<4R,F8"b B@<@V\, B@*(@H@&8" :4R>@(@ F@FH"&", BD,*@FH"&:,>4,

8@>L4*,>P4":\>@6 4>L@D<"P44 4 H. *.

/...
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& @H>@T,>44 >,2"8@>>@FH4, 4:4 0, *:b ,(@ @BD"&*">4b *@FH"H@R>@, RH@$Z $Z:@ JFH">@&:,>@, RH@

8@<B,H,>H>Z, *@:0>@FH>Z, :4P" 2"8DZ:4 (:"2" >" >,2"8@>>@FH\? ]H4 &@BD@FZ b&:b`HFb

F:@0>Z<4395 4, $@:,, H@(@, <"H,D4":\>@- BD"&@&Z<4. AD,*:"(",HFb &,D>JH\Fb 8 4N D"FF<@HD,>4`

>40,396.

E&b2\ <,0*J B@<@V\` 4 BD@H4&@BD"&>Z< *,b>4,<

180. %H@D@6 &@BD@F, 8@H@DZ6 @FH",HFb >,JD,(J:4D@&">>Z< & :`$@< @BD,*,:,>44 >"<,D,>4b,
F@BDb0,> F@ F&b2\`, 8@H@D"b *@:0>" FJV,FH&@&"H\ <,0*J B@<@V\` 4 BD@H4&@BD"&>Z< *,b>4,<.
'@FJ*"DFH&@ <@0,H >"<,D,&"H\Fb @8"2"H\ B@<@V\ & @FJV,FH&:,>44 BD@H4&@BD"&>@(@ *,b>4b, $J*JR4

B@:>@FH\` @F&,*@<:,>>Z< @ B@F:,*FH&4bN, @*>"8@ ,(@ B@<@V\ L"8H4R,F84 <@0,H $ZH\

4DD,:,&">H>@6 4 BD,*FH"&:bH\ F@$@6 *,b>4,, & >,2>"R4H,:\>@6 FH,B,>4 F,D\,2>,,, R,<

B@*FHD,8"H,:\FH&@ 4:4 B@@VD,>4, ( 8@H@DZ, FH"H\b 27 >, 4<,,H P,:\` @N&"H4H\). %<,FH, F H,<

B@<@V\ <@0,H 4<,H\ 8:`R,&@, 2>"R,>4,, 8"8 ^H@ 4<,,H <,FH@ & F:JR", F BD,*@FH"&:,>4,<

B,D,*@&@6 &@,>>@6 $"2Z 4:4 FD,*FH& *:b 2"BD"&84 :,H"H,:\>ZN "BB"D"H@&, 8@H@DZ, & BD@H4&>@<

F:JR", >, <@(:4 $Z *@:,H"H\ *@ F&@4N P,:,6. % F@@H&,HFH&44 F 8@<<,>H"D4,< " B@<@V\ 4:4
F@*,6FH&4, *@:0>Z BD4&@*4H\ 8 FJV,FH&,>>@<J (materially) @$:,(R,>4` F@&,DT,>4b

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&@<, B@:JR"`V4< J8"2">>J` B@<@V\ 4:4

F@*,6FH&4," 397. % BD4>P4B, ^H@ *@:0>@ $ZH\ BD"&4:\>Z<. GD,$@&">4,, F@(:"F>@ 8@H@D@<J

B@<@V\ *@:0>" $ZH\ @$b2"H,:\>Z< BD,*&"D4H,:\>Z< JF:@&4,< F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b,
F@2*":@ $Z B@R&J *:b BD,*B@:@0,>46 & @H>@T,>44 *DJ(4N &@2<@0>ZN JF:@&46 4 <@0,H @H8DZH\

BJH\ *:b @$N@*" ^H@6 >@D<Z398. ?*>"8@ H,D<4> " FJV,FH&,>>Z6" b&:b,HFb BD@$:,<"H4R>Z< J0,

B@ BD4R4>, F"<@6 ,(@ F&b24 F 8"H,(@D4,6 " FJV,FH&,>>@, >"DJT,>4," F@(:"F>@ FH"H\, 60 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, (*, @>@ @BD,*,:b,HFb 8"8 >"DJT,>4, " B@:@0,>4b,
4<,`V,(@ FJV,FH&,>>@, 2>"R,>4, *:b @FJV,FH&:,>4b" *@(@&@D". +F:4 B@<@V\ 4:4 F@*,6FH&4, >,

4<,`H FJV,FH&,>>@(@ 2>"R,>4b *:b @FJV,FH&:,>4b BD@H4&@BD"&>@(@ *,b>4b, H@ F:@&"

" FJV,FH&,>>Z6" F:,*J,H 42$,("H\. % 8@>,R>@< FR,H,, *@FH"H@R>@ 4FB@:\2@&"H\ H,D<4> " @8"2Z&"H\
F@*,6FH&4, 4:4 B@<@V\" 4 D"2XbF>4H\ ,(@ & ^H@< F<ZF:, & 8@<<,>H"D44.

)@:0>@ :4 F@*,6FH&J`V,, (@FJ*"DFH&@ $ZH\ F&b2">@

D"FF<"HD4&",<@6 B,D&4R>@6 >@D<@6?

181. )"0, ,F:4 4FN@*4H\ 42 H@(@, RH@ L@D<J:4D@&8" FH"H\4 27 b&:b,HFb J*@&:,H&@D4H,:\>@6 F

H@R84 2D,>4b D"2XbF>,>46, F@*,D0"V4NFb & 8@<<,>H"D44, H@ @FH"`HFb <"H,D4":\>@- BD"&@&Z,
&@BD@FZ. EH"H\b 27 & ,, >Z>,T>,6 L@D<J:4D@&8, @N&"HZ&":" $Z F@*,6FH&4, (@FJ*"DFH&" A
>"DJT,>4` @$b2"H,:\FH&" (@FJ*"DFH&" B, FH@D@>@6 8@H@D@(@ (@FJ*"DFH&@ A >, b&:b,HFb. 7"8 R,H8@

b&FH&J,H 42 FH"H\4 17, BD@,8HZ FH"H,6 @N&"HZ&"`H >"DJT,>4b *@(@&@D@&, " H"80, @$b2"H,:\FH&,

395 =,F<@HDb >" FH"H\` 102(1) IFH"&", (@FJ*"DFH&@ >, FR4H",HFb @$b2">>Z< $ZH\

@F&,*@<:,>>Z< @ *&JFH@D@>>4N *@(@&@D>ZN @$b2"H,:\FH&"N *DJ(@(@ (@FJ*"DFH&". +F:4 4FN@*4H\ 42

H@(@, RH@ J&,*@<:,>4, @ BD@H4&@BD"&>@< N"D"8H,D, *,b>4b b&:b,HFb >,@$N@*4<Z<, H@ $Z:@ $Z

J<,FH>@ 4FB@:\2@&"H\ L@D<J:J, ">":@(4R>J` FH"H\, 46 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN

*@(@&@D@&.

396 E<. BJ>8HZ 184-186, >40,.

397 7@<<,>H"D46 8 FH"H\, 27, BJ>8H (17) ( B@*R,D84&">4, & @D4(4>":,); FD. H"< 0,,
BJ>8H (18).

398 ?$ ^H@< 0, F<. Quigley, loc. cit. ( F<. F>@F8" 297 &ZT,), FHD. 121-122.
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&ZH,8"`V4N 42 *DJ(4N 4FH@R>48@& <,0*J>"D@*>@(@ BD"&". ?>4 @N&"HZ&"`H >"DJT,>4b

@$b2"H,:\FH&, &ZH,8"`V4N 42 @*>@FH@D@>>4N 2"b&:,>46 4:4 *&JFH@D@>>4N *@(@&@D@&, " H"80,

@$b2"H,:\FH& erga omnes 399. %<,FH, F H,< *":,8@ >, bF>@, RH@ ^H" 0, >@D<", 2"BD,V"`V"b

@8"2">4, F@*,6FH&4b, *@:0>" BD4<,>bH\Fb 8 ^H4< D"2>Z< F:JR"b<400. %@2\<,< F:JR"6

*&JFH@D@>>,(@ *@(@&@D" <,0*J (@FJ*"DFH&@< B 4 (@FJ*"DFH&@< C, F@(:"F>@ 8@H@D@<J ^H4 (@FJ*"DFH&"

F@(:"T"`HFb >, ^8FB@DH4D@&"H\ @BD,*,:,>>Z, <"H,D4":Z 4:4 H,N>@:@(44 & (@FJ*"DFH&@ A 4:4 >,

BD@*"&"H\ 4N ,<J. % BD"&, & @$:"FH4 >"P4@>":\>@6 H@D(@&@6 BD"8H484 ^H@ >"2Z&",HFb &H@D4R>Z<

$@68@H@<. '@FJ*"DFH&@ A, BD@H4& 8@H@D@(@ >"BD"&:,> $@68@H, D"2J<,,HFb, >, F&b2">@ ^H4<

*@(@&@D@<401. A@R,<J @>@ *@:0>@ >,FH4 `D4*4R,F8J` @H&,HFH&,>>@FH\, ,F:4 @>@, $J*JR4

@F&,*@<:,>>Z< @ *@(@&@D,, B@<@(",H (@FJ*"DFH&J C >"DJT4H\ ,(@? G"8, FH"H\b 27 <@0,H FH"H\

4>FHDJ<,>H@<, F B@<@V\` 8@H@D@(@ *,6FH&4, BD,*">>ZN T4D@8@6 @(:"F8, *&JFH@D@>>4N

@$b2"H,:\FH& $J*,H D"FBD@FHD">bH\Fb >" &,F\ <4D. C"2J<,,HFb, RH@ B@:@0,>4, $J*,H *DJ(4<, ,F:4

F@*,6FH&J`V,, (@FJ*"DFH&@ F&b2">@ B,D&4R>@6 >@D<@6, >"BD4<,D, ,F:4 @*4> JR"FH>48 *@(@&@D" @

>,D"FBD@FHD">,>44 b*,D>@(@ @DJ04b B@<@(",H *DJ(@<J JR"FH>48J BD4@$D,FH4 & HD,H\,< (@FJ*"DFH&,

H"8@, @DJ04, & >"DJT,>4, *@(@&@D". ]H@ *",H @F>@&">4b B@:"("H\, RH@ FH"H\b 27 *@:0>" $ZH\

@(D">4R,>" @$b2"H,:\FH&"<4, 8@H@DZ, 4<,`H @$b2"H,:\>J` F4:J *:b F@*,6FH&J`V,(@ (@FJ*"DFH&" 4:4

BD@H4&@B@FH"&:b`HFb ,<J.

182. ?*4> 42 &@2<@0>ZN "D(J<,>H@& & B@:\2J $@:,, T4D@8@6 L@D<J:4D@&84 FH"H\4 27 &ZH,8",H

42 ">":@(46 F >"P4@>":\>Z< BD"&@<. E@(:"F>@ <>@(4< >"P4@>":\>Z< BD"&@&Z< F4FH,<"<,
J<ZT:,>>@, @8"2">4, F@*,6FH&4b *DJ(@<J :4PJ & >"DJT,>44 ,(@ *@(@&@D>ZN @$b2"H,:\FH& b&:b,HFb

(D"0*">F84< BD"&@>"DJT,>4,<402. =,H >48"84N F@<>,>46, RH@ ">":@(44 F >"P4@>":\>Z< BD"&@<

<@(JH $ZH\ @T4$@R>Z<4, @*>"8@ FJV,FH&@&">4, @$V,(@ BD4>P4B" @H&,HFH&,>>@FH4 2" F8:@>,>4, 8

>"DJT,>4` *@(@&@D" <@0,H F&4*,H,:\FH&@&"H\ & B@:\2J T4D@8@6 L@D<J:4D@&84 FH"H\4 27. %

BD4:@0,>44 8 >"FH@bV,<J *@8:"*J ( F<. A/CN.4/498/Add.3) F@*,D04HFb 8D"H846 8@<B"D"H4&>Z6

@$2@D BD"&@&ZN >@D<, 8"F"`V4NFb F8:@>,>4b 8 >"DJT,>4` *@(@&@D", & >,8@H@DZN >"P4@>":\>ZN

399 E<. BJ>8HZ 17, 20-21, 26 &ZT,.

400 7"8 @H<,H4:" S&,P4b & @*>@< 42 BD,*Z*JV4N 8@<<,>H"D4,&: +0,(@*>48... 1981 (@*,
H@< II ( Q"FH\ B,D&"b), FHD. 89.

401 E<. %,>F8J` 8@>&,>P4` @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, 1969 (@*, FH"H\4 34-35.

402 ]H@H &@BD@F >, @$FJ0*",HFb & 8@<<,>H"D44 4:4 *"0, & :4H,D"HJD, & @$V,<. E<. CL
Bouve, "Russia’s Liability in Tort for Persia’s Breach of Contract", American
Journal of International Law, 6 (1912), p. 383, (*, @$FJ0*",HFb F:JR"6 @H&,HFH&,>>@FH4

(@FJ*"DFH&" 2" F8:@>,>4, B@FD,*FH&@< BD4>J0*,>4b 8 >"DJT,>4` *@(@&@D" (@FJ*"DFH&" F

(D"0*">4>@< HD,H\,(@ (@FJ*"DFH&", RH@ BD,*FH"&:b,H F@$@6 *DJ(@6 &@BD@F. E^D M,DT 9"JH,DB"NH

4FN@*4H 42 ">":@(46 42 &>JHD4(@FJ*"DFH&,>>@(@ BD"&", &ZFHJB"b 2" >,*,6FH&4H,:\>@FH\ B@F:,*>,(@

*@(@&@D", &FHJB"`V,(@ & BD@H4&@D,R4, F BD,*Z*JV4< *@(@&@D@<: F<. "The Covenant as the
’Higher Law’" (1936) 17 British Yearbook of International Law 54; "Contracts to
Break a Contract" in E. Lauterpacht (ed. International Law, being the Collected
Papers of Hersch Lauterpacht (Cambridge, 1978), p. 341 at pp.374-375. A fortiori @>

B@**,D0": $Z <>,>4, @ H@<, RH@ F8:@>,>4, 8 >"DJT,>4` *&JFH@D@>>,(@ *@(@&@D" b&:b,HFb

*,:48H@<. ?*>"8@ ,(@ B@24P4b & @H>@T,>44 >,*,6FH&4H,:\>@FH4 &FHJB"`V4N & BD@H4&@D,R4, *DJ( F

*DJ(@< *@(@&@D@& >, $Z:" BD42>">" & %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&.
%<,FH@ ^H@(@ &@2>48",H &@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&", 8@H@D@, &2b:@ >" F,$b

BD@H4&@D,R"V4, *DJ( *DJ(J @$b2"H,:\FH&": F<. BJ>8H 9 &ZT, 4 S. Rosenne, Breach of Treaty
(Grotius, Cambridge, 1985), pp. 87-89, 93.
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BD"&@&ZN F4FH,<"N. 32 ^H@(@ @$2@D" b&FH&J,H, RH@, N@Hb FJV,FH&J,H @BD,*,:,>>"b F 8@<B"D"H4&>@6

H@R84 2D,>4b B@**,D08" @$V,(@ BD4>P4B", BD,*JF<"HD4&"`V,(@ @H&,HFH&,>>@FH\ 2" F8:@>,>4, 8

>"DJT,>4` F@(:"T,>4b F HD,H\,6 FH@D@>@6, ^H" B@**,D08" @$JF:@&:,>" <>@(@R4F:,>>Z<4

@(@&@D8"<4. %@- B,D&ZN, ^H@H BD4>P4B >, BD42>",HFb & >,8@H@DZN BD"&@&ZN F4FH,<"N ( >"BD4<,D,
& F4FH,<"N, @F>@&">>ZN >" 4F:"<F8@< BD"&,) 4 BD42>",HFb H@:\8@ & &,F\<" @(D">4R,>>@6 FH,B,>4

& *DJ(4N ( >"BD4<,D, (,D<">F8@, BD"&@). % H,N F4FH,<"N, & 8@H@DZN @> BD42>",HFb & BD4>P4B,

( >"BD4<,D, LD">PJ2F8@, BD"&@, @$V,, BD"&@), @> 2"&4F4H @H &"0>ZN @(@&@D@8. % R"FH>@FH4,
F@@H&,HFH&J`V46 *@(@&@D *@:0,> $ZH\ 2"8@>>Z<, &<,T"H,:\FH&@ & ,(@ 4FB@:>,>4, *@:0>@ $ZH\

J<ZT:,>>Z< 4 >,2"&4F4<@, @BD"&*">4, &<,T"H,:\FH&" *@:0>@ @HFJHFH&@&"H\.

183. #@:,, H@(@, *"0, ,F:4 $Z B@**,D08", B@:JR,>>"b $:"(@*"Db ">":@(44 F

&>JHD4(@FJ*"DFH&,>>Z<4 BD"&@&Z<4 >@D<"<4, 8"F"`V4<4Fb F8:@>,>4b 8 >"DJT,>4` *@(@&@D",
$Z:" <,>,, F@<>4H,:\>@6, R,< @>" ,FH\ >" F"<@< *,:,, FJV,FH&J`H HDJ*>@FH4 F BD4<,>,>4,<

H"8@(@ @$V,(@ BD4>P4B" 8 <,0*J>"D@*>Z< @H>@T,>4b<. )@(@&@DZ @HD"0"`H 8@>8D,H>J` B@:4H48J

(@FJ*"DFH&, 2"8:`R"`V4N 4N, 4 & <,0*J>"D@*>@< BD"&, FJV,FH&J,H FHD@("b *@8HD4>" JR"FH4b &

@H>@T,>44 *@(@&@D@&. 7D@<, H@(@, R4F:@ *@(@&@D@& J&,:4R4:@F\, 4 & >4N &8:`R,>Z <>@(4,

@$b2"H,:\FH&", BD,*JF<"HD4&"`V4, BD,*@FH"&:,>4, L4>">F@&ZN FD,*FH&, <"H,D4":@& 4:4

H,N>@:@(46. % >"P4@>":\>ZN BD"&@&ZN F4FH,<"N FJV,FH&J`H $@:,, FHD@(4, 8@>HD@:\>Z, <,N">42<Z

& @H>@T,>44 2"8@>>@FH4 8@>HD"8H@&, R,< & >"FH@bV,, &D,<b & <,0*J>"D@*>@< BD"&, & @H>@T,>44

*@(@&@D@&403, 4 & >"P4@>":\>@< BD"&, FJV,FH&J`H FB@F@$Z, F B@<@V\` 8@H@DZN HD,H\4 FH@D@>Z

<@(JH @FB"D4&"H\ 2"8@>>@FH\ 8@>HD"8H@&, @8"2Z&"`V4N >" >4N >,("H4&>@, &@2*,6FH&4,, R,(@ B@8"

,V, >,H & @H>@T,>44 <,0*J>"D@*>ZN *@(@&@D@&404.

184. %F, ^H4 F@@$D"0,>4b F&4*,H,:\FH&J`H @ H@<, RH@ BD4>P4B & FH"H\, 27 >, <@0,H

BD4<,>bH\Fb 8 *&JFH@D@>>4< @$b2"H,:\FH&"< $,2 8"84N- :4$@ @(@&@D@8. C"FF<@HD4< F:JR"6, 8@(*"

L4>">F@&Z, FD,*FH&" 4:4 H@&"DZ *@:0>Z BD,*@FH"&:bH\Fb F@(:"F>@ *@(@&@DJ (@FJ*"DFH&@< A
(@FJ*"DFH&J B 4 (@FJ*"DFH&@ A B@>4<",H, RH@ F@$:`*,>4, B@:@0,>46 *@(@&@D" BD4&,*,H 8

>"DJT,>4` @$b2"H,:\FH&" (@FJ*"DFH&" B & @H>@T,>44 (@FJ*"DFH&" C. AD,*B@:"(",HFb, RH@ F@(:"F>@

<,0*J>"D@*>@<J BD"&J @$" *@(@&@D" *,6FH&4H,:\>Z, N@Hb ^H@ >, >">@F4H JV,D$" <,0*J>"D@*>@6

@H&,HFH&,>>@FH4 (@FJ*"DFH&" B. % H"84N @$FH@bH,:\FH&"N, B@R,<J (@FJ*"DFH&@ A *@:0>@ FJ*4H\ @

H@<, F@$:`*",H :4 F&@4 @$b2"H,:\FH&" (@FJ*"DFH&@ B? +F:4 (@FJ*"DFH&@ B >"FH"4&",H >" H@<,
RH@$Z (@FJ*"DFH&@ A &ZB@:>4:@ F&@4 *@(@&@D>Z, @$b2"H,:\FH&", 4<,,H :4 (@FJ*"DFH&@ A BD"&@

@H8"2"H\? G,< >, <,>,,, 8"8 BD,*FH"&:b,HFb, 42 FH"H\4 27 b&FH&J,H, RH@ ,F:4 (@FJ*"DFH&@ A

403 ="BD4<,D, & 8@>H,8FH, 2"8@>@*"H,:\FH&" @ 8@>8JD,>P44 8@>HD"8HZ (@FJ*"DFH&,>>ZN

@D(">@&, 2"8:`R,>>Z, >" @F>@&, ultra vires, 8@>HD"8HZ, BD@H4&@D,R"V4, (@FJ*"DFH&,>>@6

B@:4H48, 4 H. *. 7@<B"D"H4&>Z6 @$2@D F<. & A. von Mehren, "Contracts in General" in:
International Encyclopedia of Comparative Law, vol. VII, ch. 1, pp. 29-40; P.D.V.
Marsh, Comparative Contract Law. England, France, Germany (Gower, Aldershot, 1993),
pp. 87, 91, 99-100.

404 % F@@H&,HFH&44 F@ FH"H\b<4 65 4 66 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN

*@(@&@D@& 8 BD@P,*JD, FFZ:84 >" jus cogens *:b JFH">@&:,>4b >,*,6FH&4H,:\>@FH4 *@(@&@D@&

@R,&4*>@ <@(JH BD4$,("H\ :4T\ FH@D@>Z D"FF<"HD4&",<@(@ *@(@&@D", " >, 2"HD"(4&",<Z, HD,H\4

(@FJ*"DFH&". % *,:, @ %@FH@R>@< G4<@D,, I.C.J. Reports 1995 , p. 90, A@DHJ(":4b >,

>"<,D,&":"F\ @FB"D4&"H\ *,6FH&4H,:\>@FH\ )@(@&@D" 1989 (@*". E<. BJ>8HZ 9 4 174 &ZT,.
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J<ZT:,>>@ @8"2Z&",H B@<@V\, H@ @>@ >,F,H @H&,HFH&,>>@FH\ B,D,* (@FJ*"DFH&@< C405. 3:4 0,

&@2\<,< F:JR"6, 8@(*" >,F8@:\8@ (@FJ*"DFH& - ,*4>FH&,>>ZN BD@42&@*4H,:,6 H@(@ 4:4 4>@(@

8@>8D,H>@(@ FHD"H,(4R,F8@(@ H@&"D" 4:4 FZD\b 2"8:`R"`H *@(@&@D @$ @(D">4R,>44 @$X,<" BD@*"0 4

B@&ZT,>44 P,>. A@R,<J B@8JB"H,:4, 8@H@DZ, >, F&b2">Z F ^H4< *@(@&@D@<, $J*JH >,FH4

B@H,>P4":\>J` @H&,HFH&,>>@FH\ 2" F8:@>,>4, @*>@6 42 FH@D@> ^H@(@ *@(@&@D" 8 BD@*"0, 4< H@&"D@&

4:4 FZD\b B@ F>40,>>@6 P,>,?

%Z&@*Z & @H>@T,>44 FH"H\4 27

185. EJV,FH&J`H @F>@&">4b *:b 4F8:`R,>4b FH"H\4 27 B@ H@6 BD4R4>,, RH@ & >,6 42:"("`HFb

B,D&4R>Z, >@D<Z 4 RH@ @>" &ZN@*4H 2" D"<84 BD@,8H@& FH"H,6406. C"2J<,,HFb, RH@ ,F:4

T4D@8"b FL,D" @N&"H" ^H@6 FH"H\4 $J*,H F@ND">,>", H@ >,@$N@*4<@ $J*,H D,T4H\ J8"2">>Z, &ZT,

&@BD@FZ, >"BD4<,D, @F&,*@<:,>>@FH\ @8"2Z&"`V,(@ B@<@V\ (@FJ*"DFH&" @ `D4*4R,F84N

@$b2"H,:\FH&"N (@FJ*"DFH&", 8@H@D@<J @8"2Z&",HFb B@<@V\, 4:4 FJV,FH&@&">4, &@2<@0>ZN

"D(J<,>H@& *:b @BD"&*">4b *,6FH&46 & F:JR"bN FJV,FH&@&">4b @$b2"H,:\FH&, BD@H4&@D,R"V4N *DJ(

*DJ(J. =,2"&4F4<@ @H H@(@, 8"8"b B@24P4b $J*,H 2">bH" & @H>@T,>44 ^H4N &@BD@F@&,
BD,*FH"&:b,HFb bF>Z<, RH@ @>4 >@FbH <"H,D4":\>@- BD"&@&@6 N"D"8H,D 4 &ZN@*bH 2" D"<84
&H@D4R>ZN >@D< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&.

186. %<,FH, F H,< >,@$N@*4<@FH\ FH"H\4 27 <@0,H $ZH\ @$@F>@&">" & D"<8"N (:"&Z IV, ,F:4 @>"

$J*,H @(D">4R,>" @8"2">4,< B@<@V4 4:4 F@*,6FH&4b & >"DJT,>44 @$b2"H,:\FH&, 8@H@DZ<4 F&b2">@

F"<@ (@FJ*"DFH&@, @8"2Z&"`V,, B@<@V\. ;@0>@ F*,:"H\ H"8, RH@$Z 8 F@*,6FH&J`V,<J (@FJ*"DFH&J

>, BD,*Xb&:b:@F\ HD,$@&">4, &Z>@F4H\ FJ0*,>4, @H>@F4H,:\>@ `D4*4R,F84N @$b2"H,:\FH&

(@FJ*"DFH&", 8@H@D@<J B@<@V\ @8"2Z&",HFb, >@ RH@$Z @>@ BD4 ^H@< JR4HZ&":@ 4 >,F:@

@H&,HFH&,>>@FH\ & @H>@T,>44 F&@4N F@$FH&,>>ZN `D4*4R,F84N @$b2"H,:\FH&. I<ZT:,>>@, F@*,6FH&4,

(@FJ*"DFH&" A >"DJT,>4` (@FJ*"DFH&@< B @$b2"H,:\FH&", 8@H@DZ< F&b2">Z @$" (@FJ*"DFH&", >,

<@0,H $ZH\ @BD"&*">@; (@FJ*"DFH&@ >, <@0,H *,:"H\ R,D,2 B@FD,*FH&@ *DJ(@(@ (@FJ*"DFH&" H@, RH@

@>@ F"<@ >, <@0,H *,:"H\. E JR,H@< ^H@(@ $@:,, @(D">4R,>>@(@ 8@>H,8FH" &8:`R,>4, FH"H\4 27 &

BD@,8HZ FH"H,6 <@0,H $ZH\ @$@F>@&">>Z<, B@F8@:\8J @>" 8"F",HFb BD4R"FH>@FH4 @*>@(@ (@FJ*"DFH&"

8 F@&,DT,>4` BD@H4&@BD"&>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<, H. ,. *,b>4b, 8@H@D@, b&:b,HFb

BD@H4&@BD"&>Z< & H@<, RH@ 8"F",HFb @$@4N F@@H&,HFH&J`V4N (@FJ*"DFH&407. A@ &F,< ^H4<

405 ;@0>@ &Z*&4>JH\ "D(J<,>H @ H@<, RH@ & >"<,D,>4b (@FJ*"DFH&" A &N@*4:@ >, >">,F,>4,

JV,D$" (@FJ*"DFH&J C, " &ZB@:>,>4, @$b2"H,:\FH& B@ @H>@T,>4` 8 (@FJ*"DFH&J B. =@ L"8H

B@- BD,0>,<J F@FH@4H & H@<, RH@ (@FJ*"DFH&@ A 2>",H, RH@ ,(@ B@<@V\ BD4&,*,H 8 >"DJT,>4`

@$b2"H,:\FH&" (@FJ*"DFH&" B. IH@>R,>>Z, FJ0*,>4b @H>@F4H,:\>@ " >"<,D,>4b" (@FJ*"DFH& >" @F>@&,

H"84N 8"2J4FH4R,F84N *@8HD4>, 8"8 " *&@6>@6 ^LL,8H", >, BD,*FH"&:b,H F@$@6 @R,>\ >"*,0>J`

@F>@&J *:b @H&,HFH&,>>@FH4 (@FJ*"DFH&. S4D@8"b B@ F&@6 FL,D, @N&"H" >@D<", H"8"b, 8"8 >@D<",
2"L48F4D@&">>"b & FH"H\, 27, <@0,H *,6FH&@&"H\ J*@&:,H&@D4H,:\>@ :4T\ & H@< F:JR",, ,F:4 @>"

$J*,H BD,*JF<"HD4&"H\ &@2<@0>@FH\ *:b @8"2Z&"`V,(@ B@<@V\ (@FJ*"DFH&" @BD"&*"H\ ^HJ B@<@V\,
>"BD4<,D, >" @F>@&">44 FJV,FH&@&">4b & D"&>@6 FH,B,>4 *,6FH&4H,:\>@6 <@D":\>@6 4:4

`D4*4R,F8@6 @$b2">>@FH4. ?*>"8@ &&,*,>4, & *,6FH&4, BD4>P4B" @BD"&*">4b $J*,H F@&,DT,>>@

@BD,*,:,>>@ F&b2">@ F >@D<@H&@DR,F8@6 *,bH,:\>@FH\` & @$:"FH4 B,D&4R>ZN >@D< @$

@H&,HFH&,>>@FH4.

406 ED. 8@<<,>H"D44 S&,6P"D44, BJ>8H 171 &ZT,.

407 ]H@H &Z&@* F@(:"FJ,HFb F 8D4H48@6 & :4H,D"HJD, T4D@8@6 FL,DZ @N&"H" FH"H\4 27, N@Hb

8@>8D,H>@, BD,*:@0,>>@, D,T,>4, @H:4R",HFb >,2>"R4H,:\>@. G"8, A"*,:,HH4 (Padeletti,
( BD@*@:0,>4,...)

/...
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BD4R4>"< FH"H\` 27 F:,*J,H F@ND">4H\, @*>"8@ @>" *@:0>" $ZH\ @(D">4R,>" F:JR"b<4, 8@(*"

B@<@V\ 4:4 F@*,6FH&4, @8"2Z&"`HFb (@FJ*"DFH&@<, 8@H@D@, @F&,*@<:,>@ @$ @$FH@bH,:\FH&"N,
F&b2">>ZN F <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<; 8@(*" B@<@V\ 4:4 F@*,6FH&4, FJV,FH&,>>@

@$:,(R"`H F@&,DT,>4, ^H@(@ *,b>4b 4 8@(*" D"FF<"HD4&",<@, *,b>4, $Z:@ $Z <,0*J>"D@*>@-
BD@H4&@BD"&>Z< & F:JR", ,(@ F@&,DT,>4b F"<4< F@*,6FH&J`V4< (@FJ*"DFH&@<408.

b) EH"H\b 28: ?H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, *DJ(@(@
(@FJ*"DFH&"

187. EH"H\b 28 BD,*JF<"HD4&",H F:,*J`V,,:

"1. ;,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, F@&,DT,>>@, (@FJ*"DFH&@< & @$:"FH4

*,bH,:\>@FH4, & 8@H@D@6 @>@ B@*R4>,>@ &:"FH4 JBD"&:,>4b 4:4 8@>HD@:b F@ FH@D@>Z *DJ(@(@

(@FJ*"DFH&", &:,R,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ ^H@(@ *DJ(@(@ (@FJ*"DFH&".

2. ;,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, F@&,DT,>>@, (@FJ*"DFH&@< & D,2J:\H"H,

BD4>J0*,>4b F@ FH@D@>Z *DJ(@(@ (@FJ*"DFH&", BD,*BD4>bH@(@ F P,:\` &Z2&"H\ F@&,DT,>4,

^H@(@ *,b>4b, &:,R,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ ^H@(@ *DJ(@(@ (@FJ*"DFH&".

3. AJ>8HZ 1 4 2 >, >">@FbH JV,D$" <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&",
F@&,DT4&T,(@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, & F@@H&,HFH&44 F *DJ(4<4 B@:@0,>4b<4

>"FH@bV4N FH"H,6".

7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 28

188. S&,6P"D4b J8"2Z&",H >" >,@$N@*4<@FH\ F@(:"F@&">4b ^H@(@ B@:@0,>4b 4 B@:@0,>46 (:"&Z V,
& 8@H@DZN 4*,H D,R\ @ BD4>J0*,>44409. KD">P4b @H<,R",H, RH@ & BJ>8H, 1 BD4&@*4HFb

F4HJ"P4b, F&b2">>"b F " @BD,*,:,>>Z< 4FH@D4R,F84< B,D4@*@<": & BJ>8H, 2 H,D<4> " BD4>J0*,>4,"
b&:b,HFb R,D,FRJD T4D@84<, 4 @> *@:0,> $ZH\ @(D">4R,> BD4>J0*,>4,<, BD@H4&@D,R"V4<

407 (... BD@*@:0,>4,)
op.cit.) ( F<. F>@F8J 297 &ZT,) @(D">4R4: $Z FH"H\` 27 @$b2"H,:\FH&"<4 erga omnes F JR,H@<

4N &"0>@FH4 4 H@(@ L"8H", RH@ &Fb FJV,FH&J`V"b @(D">4R,>>"b BD"8H48" F&b2">" F H"84<4

@$b2"H,:\FH&"<4. ?*>"8@ *DJ(4, <>@(@FH@D@>>4, @$b2"H,:\FH&" H"80, 4<,`H &"0>@, 2>"R,>4,;
B@R,<J FH@D@>Z <>@(@FH@D@>>,(@ *@(@&@D" *@:0>Z 4<,H\ &@2<@0>@FH\ @8"2Z&"H\ *DJ( *DJ(J B@<@V\

& F@&,DT,>44 H@(@, RH@ >4 @*>@ 42 >4N >, <@0,H *,:"H\ 2"8@>>@ & @H*,:\>@FH4? 'D",LD"H

(Graefrath, op.cit.) ( F<. F>@F8J 297 &ZT,) H"80, @(D">4R4: $Z F@JR"FH4, BD@H4&@BD"&>Z<4

*,b>4b<4, 2"HD"(4&"`V4<4 <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<, 4 JFH">@&4: $Z BD,2J<BP4`

>"<,D,>4b @8"2"H\ F@*,6FH&4,. AD,*:@0,>4, & H,8FH, F@ND">b,H ^:,<,>H >"<,D,>4b, 8@H@D@, <@0,H

$ZH\ BD@*,<@>FHD4D@&">@ B@FD,*FH&@< *@8"2"H,:\FH&" @8"2">4b B@<@V4 4:4 F@*,6FH&4b BD4

@F&,*@<:,>>@FH4 @$ @$FH@bH,:\FH&"N. 74(:4 (Quigley, op.cit.) ( F<. F>@F8J 297 &ZT,) &

P,:@< B@**,D04&",H FH"H\` 27 & ,, >Z>,T>,6 L@D<J:4D@&8,, >@ &ZFHJB",H 2" &&,*,>4, *:b

F@*,6FH&J`V,(@ (@FJ*"DFH&" @$b2">>@FH4 @$,FB,R4&"H\, RH@$Z B@<@V\ >, 4FB@:\2@&":"F\ &

>,2"8@>>ZN P,:bN & F:JR", F@<>,>4b. ?*>"8@ @> >, D"FF<"HD4&",H BD@$:,<J @$b2"H,:\FH&,
8@H@DZ<4 F@*,6FH&J`V,, (@FJ*"DFH&@ >, F&b2">@.

408 AD,*:"(",<Z6 H,8FH FH"H\4 27 F<. BJ>8H 212 >40,.

409 A/CN.4/488, FHD. 88.

/...
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<,0*J>"D@*>@<J BD"&J410. % @*>@< 42 F&@4N BD,*T,FH&J`V4N 8@<<,>H"D4,& ;@>(@:4b

JF@<>4:"F\ & " BD"&4:\>@FH4 >Z>,T>,6 L@D<J:4D@&84" FH"H\4 28, @F@$,>>@ >4R,< >,

@$JF:@&:,>>@(@ JB@HD,$:,>4b H,D<4>" " BD4>J0*,>4," 411.

189. EH"H\b 28 8"F",HFb *&JN D"2>ZN F:JR",&: @*4> F&b2"> F F4HJ"P4b<4 2"&4F4<@FH4 ( >"BD4<,D,
<,0*J>"D@*>Z, BD@H,8H@D"HZ 4:4 &@,>>"b @88JB"P4b), " *DJ(@6 - F@ F:JR"b<4 BD4>J0*,>4b F@

FH@D@>Z @*>@(@ (@FJ*"DFH&" & @H>@T,>44 *DJ(@(@. 3N >,@$N@*4<@ D"FF<@HD,H\ @H*,:\>@.

EH"H\b 28(1): ?H&,HFH&,>>@FH\, F&b2">>"b F D,":\>Z< 4:4

B@H,>P4":\>Z< JBD"&:,>4,< 4:4 8@>HD@:,<

190. % 8@<<,>H"D44 8 BJ>8HJ 1 J8"2Z&",HFb >" HD4 D"2>ZN F:JR"b, 8@(*" <@(JH FJV,FH&@&"H\

@H>@T,>4b 2"&4F4<@FH4 <,0*J @*>4< (@FJ*"DFH&@< 4 *DJ(4< (@FJ*"DFH&@<, @BD"&*Z&"`V4,

D"FF<@HD,>4, (@FB@*FH&J`V,(@ (@FJ*"DFH&" 8"8 >,FJV,(@ <,0*J>"D@*>J` @H&,HFH&,>>@FH\ 2"

BD@H4&@BD"&>Z, *,b>4b 2"&4F4<@(@ (@FJ*"DFH&". 7 >4< @H>@FbHFb: a) <,0*J>"D@*>Z, @H>@T,>4b

2"&4F4<@FH4, & R"FH>@FH4, " F`2,D,>4H,H" 4 <,0*J>"D@*>Z6 BD@H,8H@D"H; b) @H>@T,>4b <,0*J

L,*,D"H4&>Z< (@FJ*"DFH&@< 4 &N@*bV4<4 & ,(@ F@FH"& R:,>"<4, F@ND">4&T4<4 F@$FH&,>>J`

<,0*J>"D@*>J` BD"&@FJ$X,8H>@FH\; c) @H>@T,>4b <,0*J @88JB4DJ`V4< (@FJ*"DFH&@< 4

@88JB4D@&">>Z< (@FJ*"DFH&@< & F:JR", @88JB"P44 H,DD4H@D44412. % >,< BD@&@*4HFb D"2:4R4,

<,0*J >4<4 4 F4HJ"P4b<4, F&b2">>Z<4 4F8:`R4H,:\>@ F BD,*FH"&4H,:\FH&@<, 8@(*" @*>@

(@FJ*"DFH&@ $,D,H >" F,$b, BJFH\ *"0, >" 4F8:`R4H,:\>@6 @F>@&,, @H&,HFH&,>>@FH\ 2"

BD,*FH"&4H,:\FH&@ *DJ(@(@ (@FJ*"DFH&" & <,0*J>"D@*>ZN @H>@T,>4bN, @*>"8@ $,2 8"8@6- :4$@ &:"FH4
JBD"&:,>4b 4:4 8@>HD@:b & @H>@T,>44 BD@P,FF" BD4>bH4b D,T,>46 & 2"&4F4<@< (@FJ*"DFH&,413.

191. QH@ 8"F",HFb F:JR",& <,0*J>"D@*>@6 2"&4F4<@FH4 ( >"BD4<,D, <,0*J>"D@*>Z, BD@H,8H@D"HZ),
H@ & 8@<<,>H"D44 P4H4DJ,HFb D,T,>4, "D$4HD"0>@(@ HD4$J>":" & *,:, C@$,DH" 3. #D"J>" &

B@**,D08J B@:@0,>4b @ H@<, RH@ 8@F&,>>"b " @H&,HFH&,>>@FH\... *@:0>" BD4F&"4&"H\Fb (@FJ*"DFH&J

2" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, F@&,DT,>>@, *DJ(4< (@FJ*"DFH&@<, F&b2">>Z< F B,D&Z<

@H>@T,>4b<4 2"&4F4<@FH4, & H@< 4 H@:\8@ & H@< F:JR",, 8@(*" 42@$:4R,>>@, BD@H4&@BD"&>@,

*,b>4, $Z:@ F@&,DT,>@ & @$:"FH4 *,bH,:\>@FH4, & 8@H@D@6 (@FB@*FH&J`V,, (@FJ*"DFH&@ @$:"*",H

>"* 2"&4F4<Z< (@FJ*"DFH&@< &:"FH\` ^LL,8H4&>@(@ 8@>HD@:b" 414. ?$V,BD42>">>@, RH@ H"84,

F4HJ"P44 & >"FH@bV,, &D,<b b&:b`HFb >,H4B4R>Z<4, @*>"8@, F@(:"F>@ 8@<<,>H"D4`, >,H

@F>@&">46 *:b H@(@, RH@$Z >, &8:`R"H\ & BD@,8HZ FH"H,6 ^HJ BD@R>@ JH&,D*4&TJ`Fb >@D<J415.

410 G"< 0,, FHD. 89.

411 +0,(@*>48... 1981 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 92.

412 7@<<,>H"D44 8 FH"H\, 28, BJ>8H (10).

413 G"< 0,, BJ>8HZ (5)-(8), & 8@H@DZN &Z*,:b,HFb D,T,>4, FJ*\4 'J$,D" & *,:, @

BD,H,>24bN %,:48@$D4H">44 & 4FB">F8@6 2@>, ;"D@88@ (British Claims in the Spanish Zone
of Marocco, UNRIAA, vol. 2, p. 615 (1924), at p. 648) >" H@< @F>@&">44, RH@ @H>@T,>4b

<,0*J 3FB">4,6 4 ;"D@88@ >, b&:b:4F\ @H>@T,>4b<4, F&b2">>Z<4 F BD@FHZ< BD,*FH"&4H,:\FH&@<.

414 7@<<,>H"D46 8 FH"H\, 28, BJ>8H (14), & 8@H@D@< P4H4DJ,HFb D,T,>4, B@ *,:J C@$,DH"

3. #D"J>" (Robert E. Brown (United States) v. Britain, UNRIAA, vol. 6, p. 120
(1923), at pp. 130-131).

415 G"< 0,, BJ>8HZ (15)-(17).

/...
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192. QH@ 8"F",HFb @H>@T,>46 <,0*J L,*,D"H4&>Z< (@FJ*"DFH&@< 4 &N@*bV4<4 & ,(@ F@FH"&

R:,>"<4, @$:"*"`V4<4 F"<@FH@bH,:\>@6 <,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH\`, H@ & 8@<<,>H"D44

BD4&@*bHFb ">":@(4R>Z, *@&@*Z 4 *,:",HFb &Z&@* @ H@<, RH@ " L,*,D"H4&>@, (@FJ*"DFH&@ *@:0>@
>,FH4 @H&,HFH&,>>@FH\ 2" <,0*J>"D@*>@- BD@H4&@BD"&>Z, *,b>4b, BD4F&"4&",<Z, (@FJ*"DFH&J- R:,>J,
,F:4 @>4 $Z:4 F@&,DT,>Z & @$:"FH4 *,bH,:\>@FH4, B@*R4>,>>@6 &:"FH4 JBD"&:,>4b 4:4 8@>HD@:b

F@ FH@D@>Z ^H@(@ L,*,D"H4&>@(@ (@FJ*"DFH&"" 416.

193. ="8@>,P, RH@ 8"F",HFb &@,>>@6 @88JB"P44, H@ ^H" 0, >@D<" &>@&\ B@*H&,D0*",HFb >" @F>@&,

BD,*Z*JV4N *4B:@<"H4R,F84N BD,P,*,>H@&, " H"80, D,T,>4b KD">8@- 4H":\b>F8@6 F@(:"F4H,:\>@6
8@<4FF44 & *,:, (,DP@(" *, '42"417. % H"84N F:JR"bN @88JB4DJ`V,, (@FJ*"DFH&@ >,F,H

@H&,HFH&,>>@FH\ 2" *,6FH&4b @88JB4D@&">>@(@ (@FJ*"DFH&" BD4 JF:@&44, RH@ "a) @88JB4D@&">>@,

(@FJ*"DFH&@ BD@*@:0",H FJV,FH&@&"H\ 8"8 @H*,:\>Z6 FJ$X,8H <,0*J>"D@*>@(@ BD"&"; 4

b) <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, F@&,DT,>@ @88JB4D@&">>Z< (@FJ*"DFH&@< & H@6 @$:"FH4

*,bH,:\>@FH4, & 8@H@D@6 ^H@ (@FJ*"DFH&@ B@*R4>,>@ &:"FH4 JBD"&:,>4b 4:4 8@>HD@:b F@ FH@D@>Z

@88JB4DJ`V,(@ (@FJ*"DFH&"". ),:@ @$FH@4H 4<,>>@ H"84< @$D"2@< >,2"&4F4<@ @H H@(@, b&:b,HFb

:4 @88JB"P4b 2"8@>>@6 4:4 >,H418.

194. ?$V"b >@D<" & FH"H\, 28(1) FL@D<J:4D@&">" >" @F>@&, ^H4N HD,N F4HJ"P46. E@(:"F>@

FH"H\, 28(3) @H&,HFH&,>>@FH\ (@FB@*FH&J`V,(@ (@FJ*"DFH&" >, >">@F4H JV,D$" @H&,HFH&,>>@FH4

2"&4F4<@(@ (@FJ*"DFH&", N@Hb BD@H4&@BD"&>@FH\ B@&,*,>4b B@F:,*>,(@ <@0,H $ZH\ J<,>\T,>" 4:4

*"0, 4F8:`R,>" F@(:"F>@ (:"&, V, >"BD4<,D, & F4:J L@DF- <"0@D>ZN @$FH@bH,:\FH&.

="*:,0"V"b FL,D" @N&"H" BJ>8H" (1) & D"<8"N BD@,8H@& FH"H,6

195. % 8@<<,>H"D44 @$FJ0*",HFb T4D@846 8DJ( @H>@T,>46 2"&4F4<@FH4. ?*>"8@ F:,*J,H

B@*R,D8>JH\, RH@ (:"&" IV 8"F",HFb H@:\8@ @H&,HFH&,>>@FH4 @*>@(@ (@FJ*"DFH&" 2" B@&,*,>4, *DJ(@(@

(@FJ*"DFH&", 4 ^H@ &:4b,H >" FL,DJ @N&"H" FH"H\4 28(1).

• 32XbH4,, 8"F"`V,,Fb 2"&4F4<ZN H,DD4H@D46 4:4 R:,>@&, &N@*bV4N & F@FH"& L,*,D"H4&>@(@

(@FJ*"DFH&", 8@H@DZ, F"<4 >, b&:b`HFb (@FJ*"DFH&"<4. % $@:\T4>FH&, F:JR",&, F&b2">>ZN F

@H>@T,>4b<4 2"&4F4<@FH4 @*>@6 H,DD4H@D44 @H *DJ(@6, 2"&4F4<"b H,DD4H@D4b, *"0, ,F:4

@>" @$:"*",H @BD,*,:,>>Z< @$X,<@< <,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH4, >, b&:b,HFb

(@FJ*"DFH&@<. ]H@ & D"&>@6 FH,B,>4 FBD"&,*:4&@ & @H>@T,>44 FJV,FH&J`V4N L,*,D"H4&>ZN

(@FJ*"DFH&. )"0, ,F:4 &N@*bV46 & F@FH"& L,*,D"H4&>@(@ (@FJ*"DFH&" R:,> 2"8:`R",H

*@(@&@DZ 4:4 JFH">"&:4&",H 4>Z, <,0*J>"D@*>@- BD"&@&Z, @H>@T,>4b F"<@FH@bH,:\>@ ( " >, &
F4:J *,:,(4D@&">4b B@:>@<@R46 @H L,*,D"H4&>@(@ (@FJ*"DFH&"), ^H@H R:,> F"< B@ F,$, >,

b&:b,HFb (@FJ*"DFH&@< F@(:"F>@ <,0*J>"D@*>@<J BD"&J. QH@ 8"F",HFb @H&,HFH&,>>@FH4

(@FJ*"DFH&", H@ B@:@0,>4, L,*,D"H4&>ZN (@FJ*"DFH& >, @H:4R",HFb @H B@:@0,>4b 8"84N- :4$@
4>ZN (@FJ*"DFH&. AD4<,>b`HFb @$ZR>Z, BD4>P4BZ, 42:@0,>>Z, & FH"H\bN 5 4 10 BD@,8H@&

FH"H,6419, 4 L,*,D"H4&>@, (@FJ*"DFH&@ >,F,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ 2" B@&,*,>4,

416 G"< 0,, BJ>8H (18).

417 (1951) 18 ILR 426.

418 7@<<,>H"D46 8 FH"H\, 28, BJ>8H (24).

419 E<. A,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8HZ 256-262.
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&N@*bV4N & ,(@ F@FH"& R:,>@&, *"0, ,F:4 ^H@ B@&,*,>4, 8@>HD@:4DJ,HFb >" 4N <,FH>@<

JD@&>, & F@@H&,HFH&44 F 8@>FH4HJP4,6 L,*,D"P44420.

• AD,8D"V,>4, FJV,FH&@&"&T4N & BD@T:@< @H>@T,>46 <,0*J>"D@*>@6 2"&4F4<@FH4. +V, @*>@

@(D">4R,>4, & @H>@T,>44 FL,DZ @N&"H" FH"H\4 28 F&b2">@ F F@$ZH4b<4, BD@4FT,*T4<4 &

FL,D, <,0*J>"D@*>ZN @H>@T,>46 2" B,D4@* F 70- N (@*@&. 1" D,*84< 4F8:`R,>4,<,
FJV,FH&@&"&T4, & BD@T:@< @H>@T,>4b <,0*J>"D@*>@6 2"&4F4<@FH4 $Z:4 BD,8D"V,>Z ( 8"8,
>"BD4<,D, F (@FJ*"DFH&"<4 >" !D"&46F8@< B@:J@FHD@&,, >"N@*4&T4<4Fb B@* $D4H">F84<

BD@H,8H@D"H@<). E@ND">b`V4,Fb @H>@T,>4b $Z:4 & 2>"R4H,:\>@6 FH,B,>4 HD">FL@D<4D@&">Z,
F H,< RH@$Z F@8D"H4H\ 4:4 JFHD">4H\ @$:"FH4 >,@BD,*,:,>>@FH4 4:4 2"&4F4<@FH4421.
?H>@T,>4b <,0*J, >"BD4<,D, 3H":4,6 4 E">- ;"D4>@, S&,6P"D4,6 4 94NH,>TH,6>@< 4

=@&@6 1,:">*4,6 4 1"B"*>Z< E"<@" @F>@&Z&"`HFb >" BD,*FH"&4H,:\FH&, 4 >, F@BDb0,>Z >4

F 8"84< `D4*4R,F84< BD"&@< BD,*FH"&:b`V,(@ (@FJ*"DFH&" @FJV,FH&:bH\ JBD"&:,>4, 4:4

8@>HD@:\. 7"8 B@*R,D84&",HFb & 8@<<,>H"D44 8 FH"H\, 28, 8@(*" 4*,H D,R\ H@:\8@ @

BD,*FH"&4H,:\FH&,, BD,*FH"&:b,<@, @$D"2@&">4, BD@*@:0",H @H&,R"H\ 2" F&@4 <,0*J>"D@*>Z,

@$b2"H,:\FH&", >,F<@HDb >" H@, RH@ *4B:@<"H4R,F84, F@@$V,>4b <@(JH >"BD"&:bH\Fb R,D,2

*DJ(@, (@FJ*"DFH&@422.

196. G,< >, <,>,, FJV,FH&J`H 4 B@- BD,0>,<J <@0>@ BD,*FH"&4H\ F:JR"4, 8@(*" @*>@ (@FJ*"DFH&@

@$:"*",H &:"FH\` JBD"&:,>4b 4:4 8@>HD@:b & @H>@T,>44 *,bH,:\>@FH4 *DJ(@(@ (@FJ*"DFH&" & F4:J

*@(@&@D" 4:4 &@,>>@6 @88JB"P44, 4:4 8"8@6- :4$@ 4>@6 BD4R4>Z, 4 B@^H@<J &@BD@FZ, B@*>bHZ, &

FH"H\, 28(1), >,@$N@*4<@ D,T4H\. % FH"H\, 9 BD@,8H@& FH"H,6 D,R\ 4*,H @ F4HJ"P44, 8@(*" @D(">

@*>@(@ (@FJ*"DFH&" B,D,*"> & D"FB@Db0,>4, *DJ(@(@, F H,< RH@$Z @> *,6FH&@&": 4F8:`R4H,:\>@ B@*

DJ8@&@*FH&@< 4:4 8@>HD@:,< BD4>4<"`V,(@ (@FJ*"DFH&"423. EH"H\b 28(1) 8"F",HFb B@RH4

@$D"H>@6 F4HJ"P44, 8@(*" @D(">Z 2"&4F4<@(@ (@FJ*"DFH&" B@*R4>,>Z &:"FH4 JBD"&:,>4b 4:4

8@>HD@:b F@ FH@D@>Z *DJ(@(@ (@FJ*"DFH&" & H@<, RH@ 8"F",HFb >"DJT,>4b <,0*J>"D@*>ZN

@$b2"H,:\FH& 2"&4F4<@(@ (@FJ*"DFH&" B@ @H>@T,>4` 8 HD,H\,<J (@FJ*"DFH&J.

a&:b,HFb :4 8D4H,D4,< @H&,HFH&,>>@FH4 2" BD4R"FH>@FH\

D,":\>@, JBD"&:,>4, 4:4 &:"FH\ JBD"&:,>4b?

197. A,D&Z6 "FB,8H F@FH@4H & H@<, RH@ & FH"H\, 28(1) & 8"R,FH&, 8D4H,D4b *:b @BD,*,:,>4b

@H&,HFH&,>>@FH4 D"FF<"HD4&",HFb >, H@:\8@ D,":\>@, JBD"&:,>4, 4:4 8@>HD@:\, >@ 4 &:"FH\

JBD"&:,>4b 4:4 8@>HD@:b. +F:4 B@&,*,>4, 4<,:@ <,FH@ " & @$:"FH4 *,bH,:\>@FH4, & 8@H@D@6

[ 2"&4F4<@,] (@FJ*"DFH&@ B@*R4>,>@ &:"FH4 JBD"&:,>4b 4:4 8@>HD@:b F@ FH@D@>Z *DJ(@(@

420 7"8 B@*R,D8>J: ;,0*J>"D@*>Z6 EJ* & *,:, 9" 'D">* ( ',D<">4b BD@H4& E@,*4>,>>ZN
SH"H@& !<,D484), B@FH">@&:,>4, @H 5 <"DH" 1999 (@*", BJ>8H 28. E<. H"80, B.R. Opeskin,
"International Law and Federal States" in B.R. Opeskin and D.R. Rothwell (eds.),
International Law and Australian Federalism (Melbourne, Melbourne University Press,
1997), p. 1.

421 E<. J. Duursma, Fragmentation and the International Relations of Micro-
States (Cambridge, Cambridge University Press, 1996) & H@<, RH@ 8"F",HFb *">>ZN &

@H>@T,>44 ,&D@B,6F84N <48D@(@FJ*"DFH&, 8@H@DZ, & >"FH@bV,, &D,<b b&:b`HFb R:,>"<4

?D(">42"P44 ?$X,*4>,>>ZN ="P46.

422 7@<<,>H"D46 8 FH"H\, 28, BJ>8H (4).

423 E<. A,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8HZ 222-234.
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(@FJ*"DFH&"", H@ H@(*" D,R\ 4*,H @$ @H&,HFH&,>>@FH4 *DJ(@(@ (@FJ*"DFH&". %<,FH, F H,< FJV,FH&J,H

<":@ @F>@&">46 *:b FH@:\ T4D@8@6 >@D<Z & F:JR",, 8@(*" " 2"&4F4<@," (@FJ*"DFH&@ @FH",HFb

@H*,:\>Z< (@FJ*"DFH&@< F@(:"F>@ <,0*J>"D@*>@<J BD"&J424.

• ),:@ C@$,DH" 3. #D"J>". % ^H@< *,:, "D$4HD"0>Z6 HD4$J>": B@FH">@&4:, RH@ &:"FH4

%,:48@$D4H">44 8"8 F`2,D,>" _0>@- !LD48">F8@6 C,FBJ$:484 *@ $JDF8@6 &@6>Z " *":,8@
>,*@FH"H@R>@ *:b H@(@, RH@$Z &@2:@04H\ >" >,, @H&,HFH&,>>@FH\ 2" JV,D$, BD4R4>,>>Z6

#D"J>J". )":,, @> >, F@(:"F4:Fb F H,<, RH@ %,:48@$D4H">4b 4<,:" BD"&@ &<,T4&"H\Fb &

&@BD@FZ &>JHD,>>,(@ "*<4>4FHD"H4&>@(@ JBD"&:,>4b. ?*>"8@ @> H"80, 2"b&4: @$ @HFJHFH&44

*@8"2"H,:\FH& H@(@, RH@ " %,:48@$D4H">4b 8@(*"- :4$@ BZH":"F\ @FJV,FH&:bH\ H"8@,
&<,T"H,:\FH&@". A@^H@<J @H>@T,>4b F`2,D,>4H,H" " >, F@2*"`H B@:@0,>4b, BD4 8@H@D@<

%,:48@$D4H">4b >,F,H @H&,HFH&,>>@FH\ 2" *,b>4,, :,0"V,, & @F>@&, 0":@$Z" 425. %

8@<<,>H"D44 *,:",HFb &Z&@* @ H@<, RH@ BD@FH@, FJV,FH&@&">4, BD"&" >" &<,T"H,:\FH&@,
*"0, ,F:4 ^H@ BD"&@ >, D,":42@&">@, $Z:@ $Z *@FH"H@R>Z< *:b BD4&:,R,>4b %,:48@$D4H">44

8 @H&,HFH&,>>@FH4, @*>"8@ & *,6FH&4H,:\>@FH4 HD4$J>": ^H@(@ >, F8"2":. ):b ,(@ P,:,6 $Z:@

*@FH"H@R>@ BD42>"H\, RH@ J %,:48@$D4H">44 >, $Z:@ >4 BD"&" &<,T4&"H\Fb, >4 8"8@(@- :4$@
@$b2"H,:\FH&" *,:"H\ ^H@.

• ),:@ (,DP@(" *, '42". KD">8@- 4H":\b>F8"b F@(:"F4H,:\>"b 8@<4FF4b B@FH">@&4:", RH@ 3H":4b

>,F,H @H&,HFH&,>>@FH\ 2" D,8&424P4`, BD@&,*,>>J` ,` & E4P4:44, 8@(*" 3H":4b >"N@*4:"F\

B@* @88JB"P4,6 F@`2>ZN *,D0"&. ?*>"8@ @>" >, @$@F>@&Z&":" F&@, D,T,>4, @HFJHFH&4,<

BD"&" F@`2>ZN *,D0"&, F&b2">>@(@ F D,8&424P4,6 4<JV,FH&" 4:4 &@FBD,BbHFH&@&">4,<

3H":44 B@FHJB"H\ H"84< @$D"2@< ( D"2J<,,HFb, RH@ & H@ &D,<b H"8@, BD"&@ FJV,FH&@&":@).
="BD@H4&, $@:\T4>FH&@ J8"2":@ >" L"8H4R,F8@, @HFJHFH&4, 8"8@(@- :4$@ " &<,T"H,:\FH&" F@
FH@D@>Z 8@<">*J`V,(@ @88JB"P4@>>Z<4 F4:"<4 4:4 8"8@(@- :4$@ @D(">" F@`2>48@&, 8@H@D@,

B@&:,8:@ $Z 2" F@$@6 BD4>bH4, *,8D,H@& @ D,8&424P44" 426. 3>Z<4 F:@&"<4, "8P,>H $Z:

F*,:"> >" D,":42"P44 BD"&", " >, >" BD@FH@ L"8H, ,(@ FJV,FH&@&">4b.

• )D@*0 4 a>JT,8 BD@H4& KD">P44 4 3FB">44. ]H@ D,T,>4, +&D@B,6F8@(@ FJ*" B@ BD"&"<

R,:@&,8" @$FJ0*":@F\ & 8@>H,8FH, FH"H\4 9427. #@:\T4>FH&@ R:,>@& EJ*" B@FH">@&4:4, RH@

KD">P4b >, >,F,H @H&,HFH&,>>@FH4 2" D,T,>4, FJ*@& !>*@DDZ, ,F:4 H@:\8@ @>" B@FD,*FH&@<

F&@,(@ JR"FH4b & 4N BD4>bH44 4:4 B@F:,*J`V,(@ @*@$D,>4b 4 @FJV,FH&:,>4b &@B4`V,(@

@H8"2" & BD"&@FJ*44 F"<" >, $,D,H >" F,$b @H&,HFH&,>>@FH\ 2" >4N428. % @H:4R4, @H

<,>\T4>FH&", EJ* >, $Z: (@H@& &Z&,FH4 @H&,HFH&,>>@FH\ KD">P44 42 L"8H" FJV,FH&@&">4b

8"84N- :4$@ 2"D,2,D&4D@&">>ZN B@:>@<@R46, 8@H@DZ, <@(:" H@(*" 4<,H\ KD">P4b

424 +F:4 F"<@FH@bH,:\>"b BD"&@FJ$X,8H>@FH\ 2"&4F4<@(@ (@FJ*"DFH&" >, F@ND">b,HFb, H@ ^H@H

F:JR"6 &@@$V, &ZN@*4H 2" D"<84 (:"&Z IV.

425 UNRIAA, vol. 6, p. 120 (1923), at pp. 130-131.

426 E<. (1951) 18 ILR p.426, @$FJ0*",HFb & 8@<<,>H"D44 8 FH"H\, 28, BJ>8H (22).

427 ECHR Ser. A vol. 240 (1992), @$FJ0*",HFb & A,D&@< *@8:"*,, A/CN.4/490/Add.5,
BJ>8HZ 228-229.

428 Ibid., at para. 110 (" 7@>&,>P4b >, F@*,D04H HD,$@&">4b @ H@<, RH@

*@(@&"D4&"`V4,Fb FH@D@>Z *@:0>Z >"&b2Z&"H\ *,6FH&4, F&@4N >@D< & @H>@T,>44 HD,H\4N

(@FJ*"DFH& 4:4 H,DD4H@D46"). E<. H"80, Iribarne Pérez v. France , ECHR Ser. A, vol. 325C
(1995).
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( F"<@FH@bH,:\>@ 4:4 R,D,2 B@FD,*FH&@ LD">PJ2F8@(@ F@BD"&4H,:b), BD4 @HFJHFH&44 8"84N- :4$@
*@8"2"H,:\FH& D,":\>@(@ &<,T"H,:\FH&" F ,, FH@D@>Z.

198. ]H4 4 *DJ(4, *,:"429 >, B@**,D04&"`H T4D@8@, B@ F&@,6 FL,D, @N&"H" B@:@0,>4, @ H@<,
RH@ &Fb846 D"2, 8@(*" @*>@ (@FJ*"DFH&@ D"FB@:"(",H &:"FH\` >, *@BJF8"H\, RH@$Z *DJ(@,

(@FJ*"DFH&@ F@&,DT":@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, @>@ >,F,H @H&,HFH&,>>@FH\, ,F:4 @>@

^H@(@ >, *,:",H. #@:,, H@(@, ^H@ B@:@0,>4, b&:b,HFb >,0,:"H,:\>Z< & BD4>P4B,, B@F8@:\8J @>@

$J*,H B@@VDbH\ &<,T"H,:\FH&@ & *,:" " 2"&4F4<ZN" (@FJ*"DFH&, 8@H@DZ,, ex hypothesi,
B@- BD,0>,<J >,FJH @H&,HFH&,>>@FH\ 2" F&@4 BD@H4&@BD"&>Z, *,b>4b430. C"2J<,,HFb, RH@ J

(@FB@*FH&J`V,(@ (@FJ*"DFH&" $J*JH FJV,FH&@&"H\ F&@4 F@$FH&,>>Z, @$b2"H,:\FH&" & @H>@T,>44

2"&4F4<@(@ (@FJ*"DFH&" 4:4 H,DD4H@D44, >"N@*bV,6Fb B@* ,(@ 8@>HD@:,< 4:4 @88JB"P4,6. ?*>"8@

F"< L"8H H@(@, RH@ @>@ @$:"*",H &:"FH\` B@ @H>@T,>4` 8 2"&4F4<@<J (@FJ*"DFH&J & @BD,*,:,>>@6

@$:"FH4, >, b&:b,HFb *@FH"H@R>@6 @F>@&@6 *:b &<,>,>4b ,<J &F,N BD@H4&@BD"&>ZN *,b>46

2"&4F4<@(@ (@FJ*"DFH&" & ^H@6 @$:"FH4431. EH"H\b 28(1) *@:0>" $ZH\ @(D">4R,>" F:JR"b<4,
8@(*" (@FB@*FH&J`V,, (@FJ*"DFH&@ D,":\>@ DJ8@&@*4H B@&,*,>4,< 4:4 8@>HD@:4DJ,H B@&,*,>4,,
8@H@D@, >"DJT",H <,0*J>"D@*>@, @$b2"H,:\FH&@ 2"&4F4<@(@ (@FJ*"DFH&".

)@:0>@ :4 >"DJT,>>@, @$b2"H,:\FH&@ BD@H4&@B@FH"&:bH\Fb

(@FB@*FH&J`V,<J (@FJ*"DFH&J?

199. A@F8@:\8J (@FB@*FH&J`V,, (@FJ*"DFH&@ *@:0>@ DJ8@&@*4H\ F@&,DT,>4,< BD@H4&@BD"&>@(@

*,b>4b 4:4 8@>HD@:4D@&"H\ ,(@, >,H >,@$N@*4<@FH4 & *":\>,6T,< 8@>8D,H>@< @B4F">44 F&b24

<,0*J ,(@ B@&,*,>4,< 4 B@&,*,>4,< (@FJ*"DFH&", F@&,DT"`V,(@ BD@H4&@BD"&>@, *,b>4, ( 8"8 ^H@
$Z:@ >,@$N@*4<@ & F:JR", FH"H\4 27) 432. ?*>"8@ B@- BD,0>,<J @FH"`HFb *&" &@BD@F". 7"8@6

4>L@D<"P4,6 *@:0>@ D"FB@:"("H\ (@FB@*FH&J`V,, (@FJ*"DFH&@ & @H>@T,>44 @$FH@bH,:\FH&,
BD4D"&>4&",<ZN 8 BD@H4&@BD"&>@<J *,b>4`, 8@H@DZ< @>@ DJ8@&@*4H 4:4 8@H@D@, @>@

8@>HD@:4DJ,H? )@:0>@ :4 $ZH\ F"<@ (@FB@*FH&J`V,, (@FJ*"DFH&@ F&b2">@ @$b2"H,:\FH&@<, 8@H@D@,

>"DJT",HFb? =" BD"8H48, B,D&Z6 &@BD@F &@2>48",H :4T\ & H@< F:JR",, ,F:4 >" &H@D@6 *",HFb

@HD4P"H,:\>Z6 @H&,H. +F:4 @FJV,FH&:b`V,, DJ8@&@*FH&@ (@FJ*"DFH&@ $J*,H >,FH4 @H&,HFH&,>>@FH\

:4T\ 2" B@&,*,>4,, 8@H@D@, b&:b,HFb BD@H4&@BD"&>Z< *:b >,(@ F"<@(@, H@ @>@ $J*,H 2>"H\, RH@

B@&,*,>4, *DJ(@(@ (@FJ*"DFH&", 8@H@DZ< @>@ DJ8@&@*4H, b&:b,HFb 4:4 <@0,H $ZH\

BD@H4&@BD"&>Z<. %<,FH, F H,< ,F:4 FR4H"H\, RH@ ^H@ (@FJ*"DFH&@ 8@F&,>>@ " F&b2">@"
<,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4 2"&4F4<@(@ (@FJ*"DFH&", H@ B@:@0,>4, <@0,H $ZH\ 4>Z<.

429 E<., >"BD4<,D, Lighthouses Arbitration (Claims No. 11 and 4 ) (1956),
23 ILR 81, esp. at p. 90.

430 QH@ 8"F",HFb F:JR"b, 8@(*" @FJV,FH&:b`V,, DJ8@&@*FH&@ (@FJ*"DFH&@ >,F,H

4F8:`R4H,:\>J` @H&,HFH&,>>@FH\ 2" &,*,>4, &>,T>4N @H>@T,>46 2"&4F4<@(@ (@FJ*"DFH&", H@ F<.
British Claims in the Spanish Zone of Morocco , UNRIAA, vol. 2, p. 615, at pp. 648-
649 (1924).

431 ;@0,H $ZH\ H"8, RH@ L"8H 2"&4F4<@FH4 @*>@(@ (@FJ*"DFH&" @H *DJ(@(@ 4<,,H @H>@T,>4, F

H@R84 2D,>4b $D,<,>4 *@8"2Z&">4b, B@F8@:\8J BD@FH@ FJV,FH&@&">4, L@D<":\>@(@ "BB"D"H"

(@FJ*"DFH&" >, @2>"R",H, RH@ 8@>HD@:\ L"8H4R,F84 >, $Z: @FJV,FH&:,> @88JB4DJ`V,6 *,D0"&@6.
Cf. Restitution of Household Effects belonging to Jews Deported from Hungary ,
(1965) 44 ILR 301, at pp. 340-342.

432 E<. BJ>8H 180 &ZT,.
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200. A@ ^H@<J &@BD@FJ B@24P4b BD,*FH"&:b,HFb <,>,, bF>@6, R,< & @H>@T,>44 FH"H\4 27,
B@F8@:\8J B@<@V\ 4:4 F@*,6FH&4, @N&"HZ&"`H @R,>\ T4D@846 *4"B"2@> F:JR",& 4 F@BDb0,>Z F

B@&,*,>4,<, 8@H@D@, @R,>\ R"FH@ b&:b,HFb >,6HD":\>Z< B@ F&@,<J N"D"8H,DJ, & H@ &D,<b 8"8

8@>P,BP4b JBD"&:,>4b 4:4 8@>HD@:b & @H>@T,>44 BD@H4&@BD"&>@(@ B@&,*,>4b J0, b&:b,HFb $@:,,

8@>8D,H>@6. % P,:bN B@*&,*,>4b 4H@(@& 4 @$,FB,R,>4b J*@$FH&" BD4<,>,>4b EB,P4":\>Z6

*@8:"*R48 BD,*:"(",H 4FB@:\2@&"H\ & @H>@T,>44 FH"H\4 28(1) HJ 0, @(@&@D8J, RH@ 4 & @H>@T,>44

FH"H\4 27. G"84< @$D"2@<, @FJV,FH&:b`V,, DJ8@&@*FH&@ (@FJ*"DFH&@ $J*,H >,FH4 @H&,HFH&,>>@FH\

:4T\ 2" *,b>4b, 8@H@DZ, $Z:4 $Z BD@H4&@BD"&>Z<4, ,F:4 $Z @>@ F"<@ 4N @FJV,FH&4:@. E:,*J,H

B@*R,D8>JH\, RH@ ^H@ JF:@&4, 4<,,H @(D">4R,>>@, 2>"R,>4,. %F, F:JR"4, JB@<b>JHZ, &

8@<<,>H"D44 4:4 & N@*, @$FJ0*,>4b FH"H\4 28(1), F@BDb0,>Z F B@&,*,>4,< ( >"BD4<,D,
>"DJT,>4b BD"& R,:@&,8" 4:4 @$b2"H,:\FH& B@ @H>@T,>4` 8 4>@FHD">P"<), 8@H@D@, J*@&:,H&@Db,H

^H@<J JF:@&4`.

EH"H\b 28(2): ?H&,HFH&,>>@FH\, &@2>48"`V"b & F&b24 F BD4>J0*,>4,< *DJ(@(@ (@FJ*"DFH&" 8

F@&,DT,>4` <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b

201. % FH"H\, 28(2) D,R\ 4*,H @ F:JR"bN, F&b2">>ZN F BD4>J0*,>4,< @*>4< (@FJ*"DFH&@<

*DJ(@(@. ):b H@(@ RH@$Z BD4<,>b`V,, BD4>J0*,>4, (@FJ*"DFH&@ >,F:@ <,0*J>"D@*>J`

@H&,HFH&,>>@FH\, FH"H\b 28(2) HD,$J,H, RH@$Z BD@H4&@BD"&>@, *,b>4, $Z:@ F@&,DT,>@ " &
D,2J:\H"H, BD4>J0*,>4b.., BD,*BD4>bH@(@ F P,:\` &Z2&"H\ F@&,DT,>4, ^H@(@ *,b>4b". 3>Z<4

F:@&"<4, *,b>4, *@:0>@ $ZH\ *,6FH&4H,:\>@ F@&,DT,>@, @>@ *@:0>@ $ZH\ F@&,DT,>@ & D,2J:\H"H,

BD4>J0*,>4b, 4 & ^H@< *@:0>@ 2"8:`R"H\Fb >"<,D,>4, (@FJ*"DFH&", BD4<,>b`V,(@ BD4>J0*,>4,.
% H"84N F:JR"bN BD4<,>b`V,, BD4>J0*,>4, (@FJ*"DFH&@ BD4R"FH>@ 8 <,0*J>"D@*>@-
BD@H4&@BD"&>@<J *,b>4` (@FJ*"DFH&", 8@H@D@, B@*&,D(:@F\ BD4>J0*,>4`.

202. EJV,FH&J,H 2"HDJ*>,>4,, &Z2&">>@, >,bF>@FH\` L@D<J:4D@&84433. +F:4 (@FJ*"DFH&@-
4FB@:>4H,:\ *,6FH&4H,:\>@ B@*&,D(:@F\ BD4>J0*,>4`, H@ @>@ $J*,H B@*&,D("H\Fb *,6FH&4`

" >,BD,@*@:4<@6 F4:Z" 4 BD@H4&@BD"&>@FH\ ,(@ B@&,*,>4b $J*,H 4F8:`R,>" & F4:J L@DF- <"0@D>ZN
@$FH@bH,:\FH& F@(:"F>@ FH"H\, 31. EHD">>@ (@&@D4H\ @ BD@H4&@BD"&>@FH4 *,b>4b, F@&,DT,>>@(@ B@*

BD4>J0*,>4,<, 8@(*" BD4>J0*,>4, BD4D"&>4&",HFb 8 L@DF- <"0@D>@<J @$FH@bH,:\FH&J, b&:b`V,<JFb

@*>4< 42 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\. 7"8 J8"2Z&":@F\ BD4 @$FJ0*,>44

FH"H\4 16, FJV,FH&J,H BD@$:,<", 8"F"`V"bFb F&b24 (:"&Z V F (:"&@6 III, 4 >Z>,T>bb

L@D<J:4D@&8" FH"H\4 28 @HD"0",H ^HJ BD@$:,<J434. AD,*:@0,>4, & @H>@T,>44 FH"H\4 28,
42:@0,>>@, >40,, D,T",H ^HJ BD@$:,<J B@FD,*FH&@< J8"2">4b >" " *,b>4,, 8@H@D@,, BD4

@HFJHFH&44 BD4>J0*,>4b, $Z:@ $Z <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<".

203. QH@ 8"F",HFb FJV,FH&" BJ>8H" (2), H@ & 8@<<,>H"D44 (@&@D4HFb, RH@, >,F<@HDb >" N"D"8H,D

BD4>J0*,>4b 8"8 L@D<Z >"&b2Z&">4b &@:4 BD4<,>b`V,(@ BD4>J0*,>4, (@FJ*"DFH&", *,b>4,

(@FJ*"DFH&", B@*&,D(T,(@Fb BD4>J0*,>4`, H,< >, <,>,, @FH",HFb ,(@ F@$FH&,>>Z< *,b>4,<. )"0,

,F:4 BD4>J0*,>4, F"<@ B@ F,$, >,2"8@>>@,

" *,b>4, [ (@FJ*"DFH&", B@*&,D(T,(@Fb BD4>J0*,>4`] >,:\2b F<,T4&"H\ F *,b>4,<, 8@H@D@,

(@FJ*"DFH&@ & D,2J:\H"H, BD4>J0*,>4b F@&,DT",H & @H>@T,>44 HD,H\,(@ (@FJ*"DFH&". G"84<

@$D"2@<, @H&,HFH&,>>@FH\ (@FJ*"DFH&", BD,*BD4>b&T,(@ BD4>J0*,>4,, 2" <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4,, F@&,DT,>>@, (@FJ*"DFH&@<, *,6FH&@&"&T4< & F4:J ^H@(@

433 7"8 @H<,H4:" S&,6P"D4b: A/CN.4/488, FHD. 88; F<. BJ>8H 188 &ZT,.

434 E<. BJ>8HZ 11 4 14 &ZT,.
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BD4>J0*,>4b, >, <@0,H D"FF<"HD4&"H\Fb 4>"R,, 8"8 @H&,HFH&,>>@FH\ 2" <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4, *DJ(@(@ (@FJ*"DFH&"" 435.

% F@@H&,HFH&44 F ^H4< <>,>4,< & 8@<<,>H"D44 R,H8@ J8"2Z&",HFb, RH@ BD4>J0*,>4, *:b P,:,6

FH"H\4 28 >, @(D">4R4&",HFb >,2"8@>>Z< BD4>J0*,>4,<:

" & P,:bN >"FH@bV,6 FH"H\4 B@>bH4, " BD4>J0*,>4b" >, @$b2"H,:\>@ *@:0>@ @(D">4R4&"H\Fb

J(D@2@6 BD4<,>,>4b 4:4 BD4<,>,>4,< &@,>>@6 F4:Z, " <@0,H @N&"HZ&"H\ :`$Z, *,6FH&4b,
F,D\,2>@ @(D">4R4&"`V4, F&@$@*J BD4>bH4b D,T,>46 (@FJ*"DFH&", 8@H@D@, B@*&,D(",HFb

BD4>J0*,>4`, 4 :`$Z, <,DZ, *,:"`V4, *:b >,(@ BD"8H4R,F84 >,&@2<@0>Z< *,6FH&@&"H\

4>"R,, R,< ^H@(@ HD,$J,H (@FJ*"DFH&@, BD,*BD4>b&T,, ^H@ BD4>J0*,>4," 436.

M@Hb 8@<<,>H"D46 bF,> & @H>@T,>44 ^H@(@ "FB,8H", >,F8@:\8@ BD"&4H,:\FH& B@*>b:4 &@BD@F @

H@<, >,:\2b :4 @(D">4R4H\ BD4>J0*,>4, >,2"8@>>Z< B@&,*,>4,<437.

)@:0>@ :4 BD4>J0*,>4, *:b P,:,6 FH"H\4 28(2) $ZH\

@(D">4R,>@ >,2"8@>>Z< BD4>J0*,>4,<?

204. %Z$@D &"D4">H@& 2"&4F4H @H &@BD@F@&, 8"F"`V4NFb FL,DZ @N&"H" FH"H\4 28, 4, & R"FH>@FH4,
2>"R,>4b H,D<4>" " BD4>J0*,>4,". A@ <>,>4` EB,P4":\>@(@ *@8:"*R48", BD4>J0*,>4, *:b ^H@6

P,:4 ,FH\ >, RH@ 4>@,, 8"8 B@&,*,>4,, 8@H@D@, @8"2Z&",H *"&:,>4, >" &@:` B@*&,D(T,(@Fb

BD4>J0*,>4` (@FJ*"DFH&", >, @FH"&:bb ,<J BD4 ^H@< >48"8@(@ D,":\>@(@ &Z$@D", 8D@<, 8"8

&ZB@:>4H\ 0,:">4, (@FJ*"DFH&", BD4<,>b`V,(@ BD4>J0*,>4,. =,*@FH"H@R>@ H@(@, RH@ &ZB@:>,>4,

@$b2"H,:\FH&" FH":@ $@:,, F:@0>Z< 4:4 @$D,<,>4H,:\>Z<. #@:,, H@(@, BD4<,>b`V,, BD4>J0*,>4,

(@FJ*"DFH&@ *@:0>@ BD4>J0*"H\ 8 F@&,DT,>4` F"<@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b.
=,*@FH"H@R>@ H@(@, RH@ B@F:,*FH&4b F@&,DT,>>@(@ B@* BD4>J0*,>4,< *,b>4b JF:@0>4:4 *:b

B@*&,D(T,(@Fb BD4>J0*,>4` (@FJ*"DFH&" &ZB@:>,>4, 8"8@(@- :4$@ 4>@(@ @$b2"H,:\FH&".

205. ?*>"8@ ,F:4 & ^H@< 2"8:`R",HFb BD"&4:\>@, H@:8@&">4, FH"H\4 28(2), H@ H@(*", 8"8

BD,*FH"&:b,HFb, >,@$N@*4<@FH\ & @(D">4R,>44 FH"H\4 28(2) >,2"8@>>Z< BD4>J0*,>4,< @HFJHFH&J,H.
% $@:\T4>FH&, F:JR",& BD4>J0*,>4,, @H&,R"`V,, BD,*:@0,>>@<J @BD,*,:,>4`, $J*,H >,2"8@>>Z<,
B@F8@:\8J @>@ F&b2">@ F J(D@2@6 BD4<,>,>4b 4:4 BD4<,>,>4,< F4:Z & >"DJT,>4, IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4:4 42- 2" H@(@, RH@ @>@ F&b2">@ F &<,T"H,:\FH&@<

( H. ,. >"F4:\FH&,>>Z< &<,T"H,:\FH&@<) & *,:" *DJ(@(@ (@FJ*"DFH&". ?*>"8@ >,F<@HDb >" H@, RH@

BD4>J0*,>4, <@0,H $ZH\ 2"8@>>Z< & >,8@H@DZN F:JR"bN438, F:,*J,H @H<,H4H\, RH@ FH"H\b 28(2)
8"F",HFb 8@>8D,H>@(@ B@>bH4b BD4>J0*,>4b, J<ZT:,>>@ BD4<,>,>>@(@ *:b F@*,6FH&4b >"DJT,>4`

@$b2"H,:\FH&" @*>@(@ (@FJ*"DFH&" B@ @H>@T,>4` 8 *DJ(@<J. GDJ*>@ BD,*FH"&4H\ F,$, 8"84,- :4$@
@$FH@bH,:\FH&", BD4 8@H@DZN H"8@, BD4>J0*,>4, <@0,H $ZH\ @BD"&*">>Z<.

435 7@<<,>H"D46 8 FH"H\, 28, BJ>8H (28).

436 G"< 0,, BJ>8H (29).

437 E<. 8@<<,>H"D44 KD">P44 4 ;@>(@:44, BJ>8H 188 &ZT,.

438 ;"H,D4":Z @$FJ0*,>46, 8"F"`V4NFb @BD,*,:,>4b 4 2"8@>>@FH4 BD4>J0*,>4b,
F<. P. Reuter, Introduction au droit des traités (PUF, Paris, 3rd edn., ed. Cahier,
1995), paras. 271-274.
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206. =,H >48"84N F@<>,>46 & H@<, RH@ FJV,FH&J`H F:JR"4, 8@(*" 8 (@FJ*"DFH&J BD4<,>b,HFb

2"8@>>@, BD4>J0*,>4,. ="BD4<,D, (@FJ*"DFH&@ <@0,H $ZH\ &Z>J0*,>@ &Z&,FH4 &@6F8" F

2"N&"R,>>@6 4< H,DD4H@D44 B@FD,*FH&@< BD4>bH4b JFB,T>ZN <,D BD@H4& >,(@ & B@Db*8,

F"<@@$@D@>Z. ?*>"8@ IFH"& >, BD,*JF<"HD4&",H, RH@ <,DZ $J*JH BD4>bHZ & B@Db*8, F"<@@$@D@>Z,
F H,< RH@$Z BD4>J*4H\ (@FJ*"DFH&@ >"DJT4H\ *,6FH&J`V,, @$b2"H,:\FH&@ B@ @H>@T,>4` 8 *DJ(@<J

(@FJ*"DFH&J, 4 B@^H@<J (4B@H,2J, F&b2">>J` F F"<@@$@D@>@6, <@0>@ 4F8:`R4H\. G"8 0, *,:@

@$FH@4H F 8@>HD<,D"<4. ?>4 <@(JH >@F4H\ BD4>J*4H,:\>Z6 N"D"8H,D, @*>"8@, 8"8 R,H8@

J8"2Z&",HFb & Q"FH4 &H@D@6 BD@,8H@& FH"H,6, 4N LJ>8P4b F@FH@4H & H@<, RH@$Z F8:@>4H\

(@FJ*"DFH&@- BD"&@>"DJT4H,:\ 8 &ZB@:>,>4` @$b2"H,:\FH&, F&b2">>ZN F BD,8D"V,>4,< B@&,*,>4b 4

&@2<,V,>4,<, B@ @H>@T,>4` 8 (@FJ*"DFH&J, BD4>4<"`V,<J 8@>HD<,DZ, " >, BD4>J*4H\ ^H@

(@FJ*"DFH&@ >"DJT4H\ @$b2"H,:\FH&@ B@ @H>@T,>4` 8 HD,H\4< (@FJ*"DFH&"<439.

207. ="FH@bV46 ">":42 *",H @F>@&">4b BD,*B@:@04H\, RH@ F JR,H@< FHD@(@FH4 8@>P,BP44

BD4>J0*,>4b, :,0"V,6 & @F>@&, FH"H\4 28(2), >,H >,@$N@*4<@FH4 & @(D">4R,>44 ^H@(@ B@:@0,>4b

BD4>J0*,>4,<, 8@H@D@, BD@H4&@D,R4H BJ>8HJ 4 FH"H\4 2 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46.
!>":@(4R>Z< @$D"2@<, @HFJHFH&J`H BD4R4>Z, B@ 8@H@DZ< FH"H\b 28(2) - *@:0>" $ZH\ @(D">4R,>"

>"DJT,>4b<4 @$b2"H,:\FH&, 8@H@DZ<4 H"80, F&b2">@ (@FJ*"DFH&@, BD4<,>b`V,, BD4>J0*,>4,. +F:4

8"8@,- :4$@ (@FJ*"DFH&@ J<ZT:,>>@ F@*,6FH&J,H B@FD,*FH&@< BD4>J0*,>4b >"DJT,>4` @$b2"H,:\FH&

(@FJ*"DFH&" B B@ @H>@T,>4` 8 (@FJ*"DFH&J C, @>@ $J*,H >,FH4 @H&,HFH&,>>@FH\ 2" B@F:,*FH&4b

B,D,* (@FJ*"DFH&@< C. #@:,, H@(@, & H"8@< F:JR", BD@H4&@BD"&>@FH\ B@&,*,>4b (@FJ*"DFH&" B B@

@H>@T,>4` 8 (@FJ*"DFH&J C, B@ &F,6 &4*4<@FH4, $J*,H 4F8:`R,>" & F4:J $,*FH&4b 4:4 L@DF-
<"0@D>ZN @$FH@bH,:\FH&, F H,< RH@$Z (@FJ*"DFH&@ C <@(:@ BD,*Xb&:bH\ BD,H,>244 H@:\8@ 8

(@FJ*"DFH&J A. A@ ^H4< BD4R4>"< FH"H\` 28(2) F:,*J,H F@ND">4H\ F F@@H&,HFH&J`V4<4

D,*"8P4@>>Z<4 B@BD"&8"<4, F H,< RH@$Z @HD"24H\ <@<,>HZ, J8"2">>Z, & 8@<<,>H"D44440.

EH"H\b 28(3): E@ND">,>4, @H&,HFH&,>>@FH4 (@FJ*"DFH&"- 4FB@:>4H,:b

208. ="8@>,P, & BJ>8H, 3 F@ND">b,HFb @H&,HFH&,>>@FH\ (@FJ*"DFH&", 8@H@D@, F@&,DT4:@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, N@Hb 4 BD4 JBD"&:,>44 4:4 8@>HD@:, 4:4 & JF:@&4bN

BD4>J0*,>4b F@ FH@D@>Z *DJ(@(@ (@FJ*"DFH&". 7"8 @H<,H4:" KD">P4b, ">":@(4R>"b 4F8:`R"`V"b

@(@&@D8" $Z:" $Z J<,FH>@6 & @H>@T,>44 FH"H\4 27441. 7D@<, H@(@, F:,*J,H R,H8@ J8"2"H\, RH@

B@:@0,>4b (:"&Z IV >, >">@FbH JV,D$" 8"8@<J- :4$@ 4>@<J @F>@&">4` *:b JFH">@&:,>4b

@H&,HFH&,>>@FH4 (@FJ*"DFH&", @8"2Z&"`V,(@ B@<@V\ 4:4 @FJV,FH&:b`V,(@ JBD"&:,>4, 4:4

BD4>J0*,>4,.

3. %Z&@*Z & @H>@T,>44 (:"&Z IV

209. +F:4 B@*&,FH4 4H@(4, H@, 8"8 BD,*FH"&:b,HFb, FJV,FH&J,H B@**,D08" & @H>@T,>44

F@ND">,>4b (:"&Z IV 8"8 H"8@&@6, " H"80, @F>@&>ZN ^:,<,>H@& & FH"H\bN 27 4 28, >@ F

JH@R>,>4b<4 4 @(D">4R,>4b<4, 8@H@DZ, $Z:4 D"2XbF>,>Z &ZT,. +F:4 D,2`<4D@&"H\, H@ &F, HD4

@F>@&">4b *:b @H&,HFH&,>>@FH4 2" BD4R"FH>@FH\ 4:4 BD@42&@*>@6 @H&,HFH&,>>@FH4 >J0*"`HFb &

*":\>,6T,< JH@R>,>44, & 2>"R4H,:\>@6 FH,B,>4 B@FD,*FH&@< &8:`R,>4b D"2XbF>,>46, BD4&,*,>>ZN

439 E<. H"80, F@@$D"0,>4b ;,0*J>"D@*>@(@ EJ*" @H>@F4H,:\>@ >"*:,0"V4N P,:,6 8@>HD<,D

& *,:, @ BD@,8H, '"$R48@&@- ="*Xb<"D@T, I.C.J. Reports 1997 , p. 7, at pp. 55-57
(paras. 83-87).

440 E<. BJ>8H 203 &ZT,.

441 A/CN.4/488, FHD. 89.
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& 8@<<,>H"D44, " & F:JR", FH"H,6 27 4 28(1) B@FD,*FH&@< @(D">4R,>4b @H&,HFH&,>>@FH4 F:JR"b<4,
F&b2">>Z<4 F @$b2"H,:\FH&"<4, BD@H4&@B@FH"&:b,<Z<4 (@FJ*"DFH&J, @8"2Z&"`V,<J F@*,6FH&4, 4:4

@FJV,FH&:b`V,<J JBD"&:,>4,. A@F8@:\8J FH"H\4 27 4 28(1) 4<,`H $@:\T, @$V,(@ <,0*J F@$@6,
R,< @>4 4<,`H F@ FH"H\,6 28(2), 4N, &4*4<@, $Z:@ $Z P,:,F@@$D"2>Z< @$X,*4>4H\ & @*>J

FH"H\`, " &@BD@F @ BD4>J0*,>44 D"FF<@HD,H\ & FH"H\, 28.

210. ?FH"&T46Fb &@BD@F F@FH@4H & H@<, <@(JH :4 *DJ(4, ^:,<,>HZ FJ$F4*4"D>@6 @H&,HFH&,>>@FH4

4:4 @H&,HFH&,>>@FH4 2" B@8JT,>4, $ZH\ &8:`R,>Z & (:"&J IV. % >,8@H@DZN >"P4@>":\>ZN

BD"&@&ZN F4FH,<"N F@JR"FH4, 4 " 8@F&,>>"b @H&,HFH&,>>@FH\" "FF@P44DJ`HFb & @*>@< 42 D"2*,:@&

BD"&" F *DJ(4<4 L@D<"<4 "8P,FF@D>@6 @H&,HFH&,>>@FH4, >"BD4<,D B@*FHD,8"H,:\FH&@, F(@&@D 4

B@8JT,>4,. ]H@ - H" @$:"FH\, & 8@H@D@6 >"P4@>":\>Z, BD"&@&Z, HD"*4P44 FJV,FH&,>>@

D"2:4R"`HFb. ?*>"8@, 8"8 BD,*FH"&:b,HFb, @*>" @$V"b R,DH" F@FH@4H & H@<, RH@ FJ$F4*4"D>"b

@H&,HFH&,>>@FH\ & $@:\T,6 FH,B,>4 N"D"8H,D>" *:b J(@:@&>@(@ BD"&", R,< *:b (D"0*">F8@(@

BD"&"442. QH@ 8"F",HFb <,0*J>"D@*>@(@ BD"&", H@ ,F:4 $J*,H D"2D"$@H">@ D"2:4R4, <,0*J

<,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4 <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4, H@ <@0>@ BD,*B@:@04H\,
RH@ FJ$F4*4"D>"b @H&,HFH&,>>@FH\ $J*,H ">":@(4R>Z< @$D"2@< $@:,, T4D@8@6 & F:JR",

BD,FHJB:,>46. ?*>"8@, 8"8 4 & F:JR", F @FH":\>Z<4 B@:@0,>4b<4 Q"FH4 B,D&@6 ( B@<4<@ F"<@6
FH"H\4 19(2)-(4), & (:"&, IV H"8@, D"2:4R4, >, BD@&@*4HFb.

211. E:JR"4, F&b2">>Z, F @H&,HFH&,>>@FH\` 2" B@8JT,>4,, >, F@BDb0,>Z F BD4R"FH>@FH\` @*>@(@

(@FJ*"DFH&" 8 BD@H4&@BD"&>@<J B@&,*,>4` *DJ(@(@, 4 B@^H@<J >" >4N >, D"FBD@FHD">b,HFb *,6FH&4,

(:"&Z IV. % :`$@< F:JR",, 8"8 BD,*FH"&:b,HFb, & @$V,< <,0*J>"D@*>@< BD"&, @HFJHFH&J,H

>@D<", 8"F"`V"bFb B@8JT,>46 >" F@&,DT,>4, BD@H4&@BD"&>ZN *,b>46443. %<,FH, F H,<, F:,*J,H

8D"H8@ JB@<b>JH\ *DJ(4, &@2<@0>@FH4.

• A@*FHD,8"H,:\FH&@. A@&,*,>4, (@FJ*"DFH&", B@*FHD,8"`V,(@ *DJ(@(@ 8 F@&,DT,>4`

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, $Z:@ J<ZT:,>>@ 4F8:`R,>@ 42 (:"&Z IV. 94T\ &

H@< F:JR",, ,F:4 (@FJ*"DFH&@ @8"2Z&",H FJV,FH&,>>J` B@<@V\ *DJ(@<J (@FJ*"DFH&J & P,:bN

F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b, D,":\>@ DJ8@&@*4H 4< 4:4 BD4>J0*",H ,(@ 8

F@&,DT,>4` BD@H4&@BD"&>@(@ *,b>4b, ^H@ (@FJ*"DFH&@ $J*,H BD4R"FH>@ 8 ^H@<J *,b>4`444.
7"8 BD,*FH"&:b,HFb, ^H" B@24P4b $Z:" B@**,D0">" & *,:, @ *,6FH&4bN &@,>>@(@ 4

B@:J&@,>>@(@ N"D"8H,D" & =48"D"(J" 4 BD@H4& >,,, & 8@H@D@< EJ* @H<,H4:, RH@ @> >,

2">4<":Fb " @BD,*,:,>4,< @$FH@bH,:\FH&, BD4 8@H@DZN @*>@ (@FJ*"DFH&@ <@0,H

D"FF<"HD4&"H\Fb 8"8 @H&,HFH&,>>@, 2" *,b>4, *DJ(@(@ (@FJ*"DFH&", RH@, &4*4<@, >, 4F8:`R",H

&@2<@0>@FH\ B@*FHD,8"H,:\FH&"" 445.

442 ]H@ 0, FBD"&,*:4&@ & @H>@T,>44 @H&,HFH&,>>@FH4 2" B@8JT,>4,. G"8, B@8JT,>4, >"

F@&,DT,>4, BD,FHJB:,>4b <@0,H $ZH\ >,2"8@>>Z<, & H@ &D,<b 8"8 B@8JT,>4, >" F@&,DT,>4,

*,:48H" 4:4 >"DJT,>4, *@(@&@D", 8"8 BD"&4:@, >, b&:b,HFb H"8@&Z<. QH@ 8"F",HFb &@BD@F" @

H@<, 8@(*" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, D,":\>@ F@&,DT,>@, & @H:4R4, @H B:">4D@&">4b

4:4 BD4(@H@&:,>4b, H@ F<. BJ>8HZ 102-106 &ZT,.

443 E<. BJ>8HZ 104 4 106 &ZT,.

444 E<. 8@<<,>H"D46 8 FH"H\, 27 BJ>8HZ (6)-(7). E<. H"80, Quigley, loc. cit.,
( F>@F8" 297 &ZT,) at pp. 80-81.

445 I.C.J. Reports 1986 , p. 14, at p. 129 (para. 255). E<. H"80, & $@:,,

8"H,(@D4R>@6 L@D<, @F@$@, <>,>4, FJ*\4 S&,$,:b, ibid., at p. 379 (para. 259) (" ?$ZR>@<J

<,0*J>"D@*>@<J BD"&J >, 42&,FH,> *,:48H, 2"8:`R"`V46Fb & " B@*FHD,8"H,:\FH&,").
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• E(@&@D. 7@(*" *&" (@FJ*"DFH&" &FHJB"`H & F(@&@D & P,:bN F@&,DT,>4b <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ *,b>4b, ^H@ @$ZR>@ BD@4FN@*4H & 8@>H,8FH, B@F:,*J`V,(@ F@&<,FH>@(@

F@&,DT,>4b ^H@(@ *,b>4b. A@ <,>\T,6 <,D,, @*>@ 42 &FHJB4&T4N & F(@&@D (@FJ*"DFH&

&B@:>, <@0,H @8"2Z&"H\ B@<@V\ 4:4 F@*,6FH&4, *DJ(@<J, 4, & 2"&4F4<@FH4 @H L"8H@&,
B:">4D@&">4, <@0,H F"<@ B@ F,$, BD,*FH"&:bH\ F@$@6 H"8@, F@*,6FH&4,. %<,FH, F H,<, 8"8

BD,*FH"&:b,HFb, >,@$N@*4<@FH\ & @$V,6 8@>P,BP44 " F(@&@D"" & <,0*J>"D@*>@< BD"&,

@HFJHFH&J,H, 4 H"8@, B@>bH4, >"&,D>b8" >, >J0>@ & (:"&, IV.

• E@*,6FH&4,, @8"2">>@, B@F:, F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b. AD4 @BD,*,:,>>ZN

@$FH@bH,:\FH&"N F@*,6FH&4,, @8"2">>@, @*>4< (@FJ*"DFH&@< *DJ(@<J, B@F:, H@(@ 8"8 B@F:,*>,,

F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, <@0,H BD4D"&>4&"H\Fb 8 BD42>">4` ^H@(@

BD@H4&@BD"&>@(@ *,b>4b B,D&Z< (@FJ*"DFH&@<. % H"84N F:JR"bN @>@ <@0,H >,FH4

@H&,HFH&,>>@FH\ 2" ^H@ *,b>4, F@(:"F>@ FH"H\, 15 $4F, BD4>bH@6 & BD,*&"D4H,:\>@< B@Db*8,

& 1998 (@*J446. =@ 4 & ^H@< F:JR",, 8"8 BD,*FH"&:b,HFb, @HFJHFH&J,H >,@$N@*4<@FH\ &

@H*,:\>@ @BD,*,:,>>@< B@>bH44 " F@JR"FH4, B@F:, F@&,DT,>4b *,b>4b" & (:"&, IV.
EB,P4L4R,F84, BD@$:,<Z ( >"BD4<,D, & @$:"FH4 @H<Z&">4b *,>,() <@0>@ D,T4H\

B@FD,*FH&@< FB,P4":\>@ D"2D"$@H">>ZN B,D&4R>ZN >@D<.

• )DJ(4, F:JR"4, F&b2">>Z, F F@&<,FH>Z<4 4:4 8@::,8H4&>Z<4 *,6FH&4b<4 (@FJ*"DFH&.
%@2&D"V"bF\ 8 B,D,R>` F:JR",&, F&b2">>ZN F F@&<,FH>Z<4 4:4 8@::,8H4&>Z<4 *,6FH&4b<4

>,F8@:\84N (@FJ*"DFH&, 8"8 @$ ^H@< (@&@D4HFb & BJ>8H, 159 &ZT,, F:,*J,H @H<,H4H\, RH@

">":42, F@*,D0"V46Fb & 8@<<,>H"D4bN 8 (:"&, IV 4 & >"FH@bV,< *@8:"*,, >, @BD,*,:b,H

8"84,- :4$@ *DJ(4, F4HJ"P44, 8@H@DZ, >,@$N@*4<@ D"FF<@HD,H\ & ^H@6 (:"&,. %<,FH, F H,<

<@(JH &@2>48>JH\ &@BD@FZ, 8"F"`V4,Fb &@2<,V,>4b 2" JV,D$, BD4R4>,>>Z6 F@&<,FH>@ *&J<b

4:4 $@:,, (@FJ*"DFH&"<4. ]H4 &@BD@FZ $J*JH D,T,>Z & 8@>H,8FH, Q"FH4 &H@D@6 BD@,8H@&

FH"H,6.

212. A@ &ZT,42:@0,>>Z< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 BD,*:"(",H &8:`R4H\ F:,*J`V4,

FH"H\4 & (:"&J IV:

':"&" IV

?H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" <,0*J>"D@*>@- BD@H4&@BD"&>@,
*,b>4, *DJ(@(@ (@FJ*"DFH&"

AD4<,R">4,. C">\T, ^H" (:"&" >"2Z&":"F\ " AD4R"FH>@FH\ @*>@(@ (@FJ*"DFH&" 8 <,0*J>"D@*>@-
BD@H4&@BD"&>@<J *,b>4` *DJ(@(@ (@FJ*"DFH&"". =@&@, BD,*:@0,>>@, >"2&">4, b&:b,HFb $@:,,

8D"H84< 4 $@:,, BD"&4:\>Z<, B@F8@:\8J @$V"b R,DH" D"2>ZN F:JR",&, D"FF<"HD4&",<ZN &

(:"&, IV, F@FH@4H & H@<, RH@ (@FJ*"DFH&@ A >,F,H @H&,HFH&,>>@FH\ 2" B@&,*,>4,, 8@H@D@, D,":\>@

@FJV,FH&4:@ (@FJ*"DFH&@ B. 7D@<, H@(@, & F:JR",, 8@(*" B@&,*,>4, (@FJ*"DFH&" B &Z2&">@

BD4>J0*,>4,< F@ FH@D@>Z (@FJ*"DFH&" A, BD@H4&@BD"&>@FH\ ^H@(@ B@&,*,>4b <@0,H $ZH\ 4F8:`R,>"

& @H>@T,>44 (@FJ*"DFH&" B.

EH"H\b 27

446 E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8HZ 281-286.
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?8"2">4, F@*,6FH&4b *DJ(@<J (@FJ*"DFH&J & F@&,DT,>44

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b 4:4 JBD"&:,>4, ,(@ F@&,DT,>4,<

'@FJ*"DFH&@, 8@H@D@, @8"2Z&",H B@<@V\ 4:4 F@*,6FH&4, *DJ(@<J (@FJ*"DFH&J &

F@&,DT,>44 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b 4:4 @FJV,FH&:b,H DJ8@&@*FH&@ 4:4
8@>HD@:\ & ^H@6 F&b24, >,F,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ 2" ^H@, ,F:4:

a) ^H@ (@FJ*"DFH&@ *,:",H ^H@, $J*JR4 @F&,*@<:,>>Z< @$ @$FH@bH,:\FH&"N

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b; 4

b) *,b>4, b&:b:@F\ $Z <,0*J>"D@*>@- BD@H4&@BD"&>Z< & F:JR", ,(@ F@&,DT,>4b ^H4<

(@FJ*"DFH&@<.

AD4<,R">4b. 1. EH"H\b 27, BD4>bH"b & B,D&@< RH,>44, @N&"HZ&":" :`$J` B@<@V\ 4:4

F@*,6FH&4,, " BD,*@FH"&:,>>Z, *:b @FJV,FH&:,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b,
F@&,DT,>>@(@" (@FJ*"DFH&@<, 8@H@D@<J @8"2">@ F@*,6FH&4,. G"8"b B@<@V\ 4:4 F@*,6FH&4, b&:b:4F\

<,0*J>"D@*>@- BD@H4&@BD"&>Z<4, *"0, ,F:4 @>4, D"FF<"HD4&",<Z, @H*,:\>@, >, F@FH"&:b:4 $Z

>"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&". EH"H\b 27, 42:@0,>>"b &ZT,, @(D">4R4&",H FL,DJ

@N&"H" @H&,HFH&,>>@FH4 2" B@<@V\ 4:4 F@*,6FH&4, HD,<b FB@F@$"<4. %@- B,D&ZN, F@@H&,HFH&J`V4,

(@FJ*"DFH&,>>Z, @D(">Z 4:4 JRD,0*,>4b, @8"2Z&"`V4, B@<@V\ 4:4 F@*,6FH&4,, *@:0>Z $ZH\

@F&,*@<:,>Z @$ @$FH@bH,:\FH&"N, BD4*"`V4N B@&,*,>4` B@:JR"`V,(@ B@<@V\ (@FJ*"DFH&"

<,0*J>"D@*>@- BD@H4&@BD"&>Z6 N"D"8H,D; &@- &H@DZN, B@<@V\ 4:4 F@*,6FH&4, *@:0>Z @8"2Z&"H\Fb &

P,:bN @$:,(R,>4b F@&,DT,>4b ^H@(@ *,b>4b 4 *@:0>Z D,":\>@ 4<,H\ H"8@6 D,2J:\H"H; &- HD,H\4N,
2"&,DT,>>@, *,b>4, *@:0>@ $ZH\ H"8@&Z<, RH@ @>@ $Z:@ $Z BD@H4&@BD"&>Z< & F:JR", ,(@

F@&,DT,>4b F"<4< (@FJ*"DFH&@<, @8"2Z&"`V4< B@<@V\. A,D&Z, *&" @(D">4R,>4b F@@H&,HFH&J`H

P,:4 FH"H\4 27, BD4>bH@6 & B,D&@< RH,>44; HD,H\, b&:b,HFb >@&Z<. E<. BJ>8HZ 177-186 &ZT,.

2. '@FJ*"DFH&@ >, >,F,H @H&,HFH&,>>@FH\ 2" @8"2">4, B@<@V4 4:4 F@*,6FH&4b F@(:"F>@

FH"H\, 27, ,F:4 H@:\8@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, >, $Z:@ D,":\>@ F@&,DT,>@
(@FJ*"DFH&@<, 8@H@D@<J @8"2">" B@<@V\ 4:4 F@*,6FH&4,. % FH"H\, 27 >, D"FF<"HD4&"`HFb &@BD@FZ

@ *@BJFH4<@FH4 FJ*,$>ZN D"2$4D"H,:\FH& *:b JFH">@&:,>4b @H&,HFH&,>>@FH4 @8"2Z&"`V,(@ B@<@V\

4:4 F@*,6FH&4, (@FJ*"DFH&" BD4 @HFJHFH&44 4:4 $,2 F@(:"F4b (@FJ*"DFH&", 8@H@D@<J @8"2">" B@<@V\

4:4 F@*,6FH&4,. E<. BJ>8H 174 &ZT,.

3. GD,$@&">4, @ H@<, RH@ B@<@V\ 4:4 F@*,6FH&4, *@:0>Z 4<,H\ FJV,FH&,>>@ &"0>@,

2>"R,>4, *:b F@&,DT,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, @HFJHFH&J,H; )@FH"H@R>@, ,F:4

B@<@V\ 2>"R4H,:\>@ @$:,(R4H ^H@ *,b>4,. %<,FH, F H,< BD@FH@, B@*FHD,8"H,:\FH&@ 4:4 B@@VD,>4,,
>, F@BD@&@0*",<@, B@<@V\` 4:4 F@*,6FH&4,<, >,*@FH"H@R>@ *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4

F@(:"F>@ ^H@6 FH"H\,. E<. BJ>8HZ 180 4 211 &ZT,.

4. =,@$N@*4<@FH\ & &ZD"0,>44 " ,F:4 JFH">@&:,>@, RH@", 8@H@D@, F@*,D04HFb &

FH"H\, 27, BD4>bH@6 & B,D&@< RH,>44, @HFJHFH&J,H. 32 FH"H\4 27 bF>@, RH@ >":4R4, 8"0*@(@ 42

J8"2">>ZN ^:,<,>H@& *@:0>@ $ZH\ & *@FH"H@R>@6 FH,B,>4 JFH">@&:,>@ *:b >"FHJB:,>4b

FJ$F4*4"D>@6 @H&,HFH&,>>@FH4, B@<4<@ @$V,6 >@D<Z @ H@<, RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH&"

*@:0>" JFH">"&:4&"H\Fb, " >, BD,2J<4D@&"H\Fb. E<. B,D&Z6 *@8:"*, A/CN.4/490, BJ>8HZ 36-38.

5. 7D@<, H@(@, & >"FH@bV,, &D,<b FH"H\b 27 @N&"HZ&",H F4HJ"P4`, 8@H@D"b D">,,

D"FF<"HD4&":"F\ & FH"H\, 28(1), " 4<,>>@, 8@(*" @*>@ (@FJ*"DFH&@ @FJV,FH&:b,H DJ8@&@*FH&@ 4:4

8@>HD@:\ & @H>@T,>44 *DJ(@(@ BD4 >"DJT,>44 B@F:,*>4< F&@,(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&" B@
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@H>@T,>4` 8 HD,H\,<J (@FJ*"DFH&J. 7 B@&,*,>4` (@FJ*"DFH&" BD4 @FJV,FH&:,>44 DJ8@&@*FH&" 4:4

8@>HD@:b & @H>@T,>44 BD@H4&@BD"&>@(@ B@&,*,>4b BD4<,>b`HFb @*>4 4 H, 0, JF:@&4b, RH@ 4 8

B@<@V4 4:4 F@*,6FH&4`, H. ,. @FJV,FH&:b`V,, DJ8@&@*FH&@ (@FJ*"DFH&@ *@:0>@ $ZH\ @F&,*@<:,>@

@$ @$FH@bH,:\FH&"N, BD4*"`V4N B@&,*,>4` (@FJ*"DFH&", 8@H@D@<J @8"2Z&",HFb B@<@V\,
<,0*J>"D@*>@- BD@H4&@BD"&>Z6 N"D"8H,D, 4 2"&,DT,>>@, *,b>4, *@:0>@ $ZH\ H"8@&Z<, RH@ @>@

$Z:@ $Z BD@H4&@BD"&>Z< & F:JR", ,(@ F@&,DT,>4b F"<4< (@FJ*"DFH&@<, @FJV,FH&:b`V4<

DJ8@&@*FH&@. E<. BJ>8HZ 195-200 &ZT,.

6. M@Hb & FH"H\, 27(1) & &ZD"0,>44 " DJ8@&@*FH&@ 4:4 8@>HD@:\" 4FB@:\2J,HFb

D"2*,:4H,:\>Z6 F@`2, & 8@>H,8FH, $@:,, J28@6 L@D<J:4D@&84 BD4>P4B" BD,*FH"&:b,HFb

0,:"H,:\>Z< @(D">4R4H\ @H&,HFH&,>>@FH\ HD,H\,(@ (@FJ*"DFH&" F:JR"b<4, 8@(*" @>@ " @FJV,FH&:b,H
JBD"&:,>4, 4 8@>HD@:\" & @H>@T,>44 D"FF<"HD4&",<@(@ B@&,*,>4b. % @H:4R4, @H FH"H\4 28(1),
BD4>bH@6 & B,D&@< RH,>44, *:b >"FHJB:,>4b @H&,HFH&,>>@FH4 >,@$N@*4<@, RH@$Z JBD"&:,>4, 4:4

8@>HD@:\ D,":\>@ @FJV,FH&:b:4F\.
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EH"H\b 28

?H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" BD4>J0*,>4, *DJ(@(@ (@FJ*"DFH&"

'@FJ*"DFH&@, 8@H@D@,, $J*JR4 @F&,*@<:,>>Z< @$ @$FH@bH,:\FH&"N, BD4>J0*",H

*DJ(@, (@FJ*"DFH&@ 8 F@&,DT,>4` *,b>4b, 8@H@D@,, BD4 @HFJHFH&44 BD4>J0*,>4b, $Z:@

$Z <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,< B@F:,*>,(@ (@FJ*"DFH&", >,F,H

<,0*J>"D@*>J` @H&,HFH&,>>@FH\ 2" ^H@ *,b>4,.

AD4<,R">4b. 1. % FH"H\, 28(2), BD4>bH@6 & B,D&@< RH,>44, D"FF<"HD4&",HFb BD4>J0*,>4,

F@ FH@D@>Z @*>@(@ (@FJ*"DFH&", BD,*BD4>bH@(@ F P,:\` &Z2&"H\ B@&,*,>4, *DJ(@(@ (@FJ*"DFH&",
8@H@D@, ( ,F:4 $Z ^H@ (@FJ*"DFH&@ >, B@*&,D(:@F\ BD4>J0*,>4`) BD,*FH"&:b:@ F@$@6 >"DJT,>4,

<,0*J>"D@*>ZN @$b2"H,:\FH& ^H@(@ (@FJ*"DFH&". =,H >,@$N@*4<@FH4 & H@<, RH@$Z BD4>J0*,>4,

F"<@ B@ F,$, $Z:@ >,2"8@>>Z<, N@Hb & $@:\T4>FH&, F:JR",& @>@ $J*,H >,2"8@>>Z<. ]H@

B@:@0,>4, $Z:@ F@ND">,>@ & &4*, @H*,:\>@6 FH"H\4. % 8@<<,>H"D44 8 $Z&T,6 FH"H\, 28(2) R,H8@

J8"2Z&",HFb, RH@ BD4<,>b`V,, BD4>J0*,>4, (@FJ*"DFH&@ *@:0>@ $ZH\ @F&,*@<:,>@ @$

@$FH@bH,:\FH&"N, 8@H@DZ,, BD4 @HFJHFH&44 BD4>J0*,>4b, B@&:,8:4 $Z 2" F@$@6 BD@H4&@BD"&>@FH\

B@&,*,>4b B@*&,D(T,(@Fb BD4>J0*,>4` (@FJ*"DFH&", 4, N@Hb <@0>@ BD,*B@:@04H\, RH@ ^H@

HD,$@&">4, 4<B:4P4H>@ BD4FJV, B@>bH4` BD4>J0*,>4b 8 F@&,DT,>4` BD@H4&@BD"&>@(@ *,b>4b,
H,B,D\ @>@ 8@>8D,H>@ 42:@0,>@ & ^H@6 FH"H\,.

2. % JF:@&4bN, 8@(*" BD4>J0*,>4, 4FB@:\2J,HFb *:b ^H@6 P,:4, >,H @F>@&">46 *:b H@(@,
RH@$Z HD,$@&"H\, RH@$Z D"FF<"HD4&",<@, *,b>4, $Z:@ >,2"8@>>Z< & F:JR", ,(@ F@&,DT,>4b F"<4<

(@FJ*"DFH&@<, BD4<,>b`V4< BD4>J0*,>4,. AD4>J0*,>4, *DJ(@(@ (@FJ*"DFH&" 8 >"DJT,>4`

<,0*J>"D@*>@(@ @$b2"H,:\FH&" @BD"&*"H\ >,:\2b, @F@$,>>@ B@F8@:\8J & JF:@&4bN, & 8@H@DZN

BD4<,>b:@F\ BD4>J0*,>4,, (@FJ*"DFH&@- 4FB@:>4H,:\ &B@:>, <@0,H FFZ:"H\Fb >" BD4>J0*,>4, 8"8
@*>@ 42 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, :4T"b H,< F"<Z< B@H,DB,&T,, (@FJ*"DFH&@

FD,*FH&" BD"&@&@6 2"V4HZ. E<. BJ>8HZ 204-208 &ZT,.

EH"H\b 28 $4F

),6FH&4, >"FH@bV,6 (:"&Z

="FH@bV"b (:"&" >, >">@F4H JV,D$":

a) <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&", 8@H@D@, F@&,DT4:@ D"FF<"HD4&",<@,

*,b>4,, F@(:"F>@ *DJ(4< B@:@0,>4b< >"FH@bV4N FH"H,6;

b) :`$@<J *DJ(@<J @F>@&">4` *:b JFH">@&:,>4b @H&,HFH&,>>@FH4 :`$@(@ (@FJ*"DFH&",
8@H@D@, BD4R"FH>@ 8 ^H@<J *,b>4`.

AD4<,R">4b. 1. EH"H\b 28(3), BD4>bH"b & B,D&@< RH,>44, BD,*JF<"HD4&",H, RH@ @>" >,

>">@F4H JV,D$" @H&,HFH&,>>@FH4 (@FJ*"DFH&", 8@H@D@, D,":\>@ F@&,DT4:@ BD@H4&@BD"&>@, *,b>4,.
]H@ & D"&>@6 FH,B,>4 FBD"&,*:4&@ & @H>@T,>44 FH"H\4 27, 4 B@^H@<J ^H" 4F8:`R"`V"b @(@&@D8"

$Z:" BD4<,>,>" 8 (:"&, IV & P,:@<.

/...
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2. ':"&" IV H"80, >, >">@F4H JV,D$" BD4<,>,>4` :`$@6 *DJ(@6 >@D<Z <,0*J>"D@*>@(@

BD"&", 8&":4L4P4DJ`V,6 8@>8D,H>@, B@&,*,>4, & 8"R,FH&, BD@H4&@BD"&>@(@, 4 ^H@ R,H8@ J8"2">@ &

BJ>8H, (b). E<. BJ>8H 208 &ZT,.

-----


