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I. EK+C! ?M%!G! =!EG?aU+'? )?79!)!1

1. % >"FH@bV,< *@8:"*, BD@*@:0",HFb >"R"H"b & 1998 (@*J2 D"$@H" B@ F4FH,<"H4R,F8@<J

D"FF<@HD,>4` BD@,8H@& FH"H,6 F JR,H@< 8@<<,>H"D4,& BD"&4H,:\FH& 4 42<,>,>46 & (@FJ*"DFH&,>>@6

BD"8H48,, `D4FBDJ*,>P44 4 :4H,D"HJD,. % B@F:,*J`V4N R"FHbN *@8:"*" H"80, BD,*:"(",HFb

D"FF<@HD,H\ Db* @$V4N &@BD@F@&, 2"HD@>JHZN & R"FHbN &H@D@6 4 HD,H\,6 BD@,8H" FH"H,6, " H"80,

BD4FHJB4H\ 8 D"FF<@HD,>4` FH"H,6, F@*,D0"V4NFb & R"FH4 &H@D@63.

II. C!EE;?GC+=3+ AC?+7G?% EG!G+5 % Q!EG3 A+C%?5

A. Q"FH\ B,D&"b, (:"&" III: ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&"

1. %&,*,>4,

a) ?$V46 @$2@D

2. ':"&" III R"FH4 B,D&@6 F@FH@4H 42 11 FH"H,6, B@F&bV,>>ZN @$V,6 H,<, " ="DJT,>4,
<,0*J>"D@*>@(@ @$b2"H,:\FH&"". ):b P,:,6 ">":42" &@BD@FZ, D"FF<"HD4&",<Z, & (:"&, III, <@0>@

D"2*,:4H\ >" BbH\ (DJBB4:

1 EB,P4":\>Z6 *@8:"*R48 N@H,: $Z &ZD"24H\ $:"(@*"D>@FH\ <:"*T,<J >"JR>@<J F@HDJ*>48J

(- >J A\,DJ #@*@, 9"JH,DB"NHF846 >"JR>@- 4FF:,*@&"H,:\F846 P,>HD <,0*J>"D@*>@(@ BD"&",
7,<$D4*0F846 J>4&,DF4H,H, 2" BD,*@FH"&:,>>J` 4< FJV,FH&,>>J` B@<@V\ & B@*(@H@&8, >"FH@bV,(@

*@8:"*", " H"80, L@>*J " 9,&,DNJ:<" 2" @8"2">>J` 4< L4>">F@&J` B@**,D08J. E:,*J`V"b (DJBB"

<@:@*ZN JR,>ZN ( BD4 L4>">F@&@6 B@**,D08, ="JR>@- 4FF:,*@&"H,:\F8@(@ P,>HD" (J<">4H"D>ZN >"J8
#D4H">F8@6 "8"*,<44) @8"2":" B@<@V\ & D"$@H, :4H,D"HJD@6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& >"

D"2:4R>ZN b2Z8"N: <:"*T46 BD,B@*"&"H,:\ E4,>F8@(@ J>4&,DF4H,H" !>*D," #4">84; BD@L,FF@D

!&H@>@<>@(@ <"*D4*F8@(@ J>4&,DF4H,H" 7"D:@F ]FB@F4H@; BD@L,FF@D G@846F8@(@ J>4&,DF4H,H" _*04

3&"F"&"; *- D =4>" 5@D(,>F,>, L"8J:\H,H BD"&" " EJ*,$>Z, 4>>Z", 9@>*@>; (- 0" _<4
=4F4<JD", E@L46F846 J>4&,DF4H,H; *- D EH,L"> %4HH4R, %,>F846 J>4&,DF4H,H.

2 E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.4-6.

3 E <@<,>H" BJ$:48"P44 B,D&@(@ *@8:"*" $Z:4 B@:JR,>Z *@B@:>4H,:\>Z, 8@<<,>H"D44 @H

BD"&4H,:\FH&: F<. A/CN.4/488/Add.3 4 A/CN.4/492. ?>4 JR4HZ&"`HFb & >"FH@bV,< *@8:"*, &

H@6 <,D,, & 8"8@6 @>4 8"F"`HFb FH"H,6 16 4 *":,,. ?$FJ0*,>4, *":\>,6T4N 8@<<,>H"D4,& B@

BD@,8H"< FH"H,6 1-15 BD,*:"(",HFb @H:@04H\ *@ H@(@, 8"8 $J*JH D"FF<@HD,>Z &F, BD@,8HZ FH"H,6,
B@F:, R,(@ 4N >J0>@ $J*,H D"FF<@HD,H\ ,V, D"2 & F@&@8JB>@FH4.

4 A@*(@H@&4H,:\>Z, <"H,D4":Z B@ (:"&, III F<.: !(@, BbHZ6 (1976 (@*), T,FH@6

(1977 (@*) 4 F,*\<@6 (1978 (@*) *@8:"*Z; +0,(@*>48 ... 1978 (@*, H@< I, FHD. 232-237
( B:,>"D>Z, @$FJ0*,>4b); H"< 0,, FHD. 269-270 ( *@8:"* C,*"8P4@>>@(@ 8@<4H,H"); *@8:"*

7@<4FF44 <,0*J>"D@*>@(@ BD"&" @ D"$@H, ,, HD4*P"H@6 F,FF44 (1978 (@*) FHD. 184-186 ( D,2`<,

B@*(@H@&4H,:\>ZN <"H,D4":@&); +0,(@*>48 ... 1976 (@*, H@< II ( Q"FH\ &H@D"b), FHD 78-122,
+0,(@*>48 ... 1977 (@*, H@< II ( Q"FH\ &H@D"b), FHD. 11-50, +0,(@*>48 ... 1978 (@*,
H@< II ( Q"FH\ &H@D"b), FHD. 81-98 ( H,8FH BD@,8H@& FH"H,6 4 8@<<,>H"D4,& 8 >4<).

/...



A/CN.4/498
Russian
Page 4

a) & FH"H\bN 16, 17 4 19(1) 5 D"FF<"HD4&",HFb F"<@ B@>bH4, >"DJT,>4b 4 B@*R,D84&",HFb

4DD,:,&">H>@FH\ 4FH@R>48" @$b2"H,:\FH&" 4:4 ,(@ BD,*<,H";

b) & FH"H\, 18(1) 4 (2) D"FF<"HD4&",HFb HD,$@&">4, @ H@<, RH@$Z @$b2"H,:\FH&@

>"N@*4:@F\ & F4:, *:b (@FJ*"DFH&" & <@<,>H ,(@ >"DJT,>4b;

c) & FH"H\bN 20 4 21 $@:,, *,H":\>@ D"FF<"HD4&",HFb D"2:4R4, <,0*J @$b2"H,:\FH&"<4

B@&,*,>4b 4 @$b2"H,:\FH&"<4 D,2J:\H"H", " & FH"H\, 23 ">":@(4R>Z< @$D"2@< D"FF<"HD4&"`HFb

@$b2"H,:\FH&" BD,*@H&D"V,>4b;

d) & FH"H\bN 24-26 D"FF<"HD4&",HFb <@<,>H 4 BD@*@:04H,:\>@FH\ >"DJT,>4b, & R"FH>@FH4

D"2:4R4, <,0*J BD@H4&@BD"&>Z<4 *,b>4b<4, D"FBD@FHD">b`V4<4Fb 4 >, D"FBD@FHD">b`V4<4Fb &@

&D,<,>4. % >4N H"80, BD@&@*4HFb *":\>,6T,, D"2:4R4, <,0*J F@FH"&>Z<4 4 F:@0>Z<4

BD@H4&@BD"&>Z<4 *,b>4b<4. % BJ>8H"N (3)-(5) FH"H\4 18 BD,*BD4>4<",HFb B@BZH8" @BD,*,:4H\

<@<,>H F@&,DT,>4b BD@H4&@BD"&>ZN *,b>46 *:bV,(@Fb N"D"8H,D", F@FH"&>ZN 4 F:@0>ZN

BD@H4&@BD"&>ZN *,b>46 4 D"FF<"HD4&"`HFb &@BD@FZ 4>H,DH,<B@D":\>@(@ BD"&" & F&b24 F H"84<4

*,b>4b<4;

e) & FH"H\, 22 D"FF<"HD4&",HFb &@BD@F @ BD"&4:, 4FR,DB">4b &>JHD,>>4N FD,*FH& BD"&@&@6

2"V4HZ, 8@H@DZ6 ">":424DJ,HFb & 8@>8D,H>ZN D"<8"N @$b2"H,:\FH& D,2J:\H"H".

A@ BD4R4>"<, 8@H@DZ, FH">JH bF>Z B@2*>,,, BD,*:"(",HFb D"FF<"HD4&"H\ FH"H\4 4<,>>@ & H"8@<

B@Db*8,.

3. +F:4 &2bH\ FH"H\4, &8:`R,>>Z, & (:"&J III, & F@&@8JB>@FH4, H@ & >4N BD,*BD4>4<",HFb

B@BZH8" BD@*@:04H\ ">":42 J0, 42:@0,>>@(@ & BD4>P4B, & FH"H\, 3(b) HD,$@&">4b @ H@<, RH@ &@

&F,N F:JR"bN @H&,HFH&,>>@FH4 (@FJ*"DFH& *@:0>@ 4<,H\ <,FH@ >"DJT,>4, <,0*J>"D@*>@(@

@$b2"H,:\FH&" (@FJ*"DFH&", F@&,DT,>>@, ^H4< (@FJ*"DFH&@<. ?*>"8@ BD@*&4>JH\Fb FJV,FH&,>>@

*":\T, & ^H@< ">":42, $J*,H F:@0>@, >, 2"HD"(4&"b D"2:4R4b <,0*J B,D&4R>Z<4 4 &H@D4R>Z<4

>@D<"<4, 8@H@D@, :,04H & @F>@&, BD@,8H@& FH"H,6 & P,:@<. AD4 @BD,*,:,>44 H@(@, 4<,:@ :4

<,FH@ >"DJT,>4, H@(@ 4:4 4>@(@ @$b2"H,:\FH&", >,@$N@*4<@ BD,0*, &F,(@ JR4HZ&"H\ F"<@

<"H,D4":\>@, @$b2"H,:\FH&@, ,(@ H@R>J` L@D<J:4D@&8J 4 2>"R,>4,, 8@H@DZ,, $,2JF:@&>@, @H>@FbHFb

8 FL,D, BD4<,>,>4b B,D&4R>ZN >@D<. %<,FH, F H,< BD@D"$"HZ&",<Z, & (:"&, III BD4>P4BZ 4

D"2:4R4b 4<,`H F&@,6 P,:\` 2":@04H\ @F>@&J *:b H"8@(@ D"FF<@HD,>4b, 4 & H@6 <,D,, & 8"8@6

^H@ J*",HFb F*,:"H\, (:"&" III BD,*FH"&:b,HFb B@:,2>@66.

5 EH"H\b 19(2)-(4) B@F&bV,>" @BD,*,:,>4` <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&.
1"HD"(4&",<Z, & >,6 &@BD@FZ D"FF<"HD4&"`HFb & 8@>H,8FH, @$FJ0*,>4b D"2:4R4b <,0*J

@H&,HFH&,>>@FH\` 2" " BD,FHJB:,>4b" 4 " BD"&@>"DJT,>4b" ( F<. B,D&Z6 *@8:"*,
A/CN.4/490/Add.1, Add.2 4 Add.3).

6 % :4H,D"HJD, BD"8H4R,F84 >, &FHD,R",HFb >48"8@(@ F4FH,<"H4R,F8@(@ ">":42" &@BD@F" @

>"DJT,>44 <,0*J>"D@*>ZN @$b2"H,:\FH& 8"8 H"8@&@(@. % 42&,FH>@6 <,D, 42JR,> &@BD@F @

>"DJT,>44 <,0*J>"D@*>ZN *@(@&@D@&: F<., & R"FH>@FH4, R,H&,DHZ6 *@8:"* F^D" )0,D":*"

K4HP<@D4F" @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, +0,(@*>48 ... 1959 (@*, H@< II, FHD. 37-81,
& 8@H@D@< D"FF<"HD4&",HFb &@BD@F @ " B@F:,*FH&4bN <,0*J>"D@*>ZN *@(@&@D@&". ]H@H *@8:"* H"8 4

>, $Z: @$FJ0*,> 7@<4FF4,6, 4, N@Hb >,8@H@DZ, 42 ,(@ "FB,8H@& F&,*,>Z &@,*4>@ ,(@

B@F:,*@&"H,:,< F^D@< M"<LD4 I@:*@8@< 4 & >"FH@bV,, &D,<b &8:`R,>Z & %,>F8J` 8@>&,>P4` @

BD"&, <,0*J>"D@*>ZN *@(@&@D@&, &@BD@FZ, 8"F"`V4,Fb >,&ZB@:>,>4b @$b2"H,:\FH&, &ZH,8"`V4N 42

( BD@*@:0,>4,...)
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b) 7@<<,>H"D44 BD"&4H,:\FH& 8 (:"&, III & P,:@<

4. =4(*, & 8@<<,>H"D4bN >, FH"&4HFb B@* F@<>,>4, &@BD@F @ >,@$N@*4<@FH4 (:"&Z III &

P,:@<. %<,FH, F H,< E@,*4>,>>@, 7@D@:,&FH&@ %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 &ZD"0",H

@$,FB@8@,>>@FH\ H,<, RH@ " H@>8@FH\ BD@&@*4<ZN [ & (:"&, III] D"2:4R46 <,0*J D"2>Z<4

8"H,(@D4b<4 >"DJT,>46 <@0,H &ZN@*4H\ 2" D"<84 >,@$N@*4<@(@ 4:4 *"0, P,:,F@@$D"2>@(@ BD4

42:@0,>44 @F>@&@B@:"("`V4N BD4>P4B@& @H&,HFH&,>>@FH4 (@FJ*"DFH&" 7. ',D<">4b, @$@$V"b F&@4

8@<<,>H"D44 B@ @H*,:\>Z< FH"H\b<, @H<,R",H, RH@ ( & *@B@:>,>4, 8 FH"H\, 19) (:"&" III
F@*,D04H " P,:Z6 Db* B@:@0,>46, >J0*"`V4NFb & B,D,F<@HD, 4:4 D,*"8P4@>>@6 B,D,D"$@H8," 8.
aB@>4b &ZD"0",H F&@, >,J*@&:,H&@D,>4, H,<, RH@ D"2D"$@H">>"b & (:"&, III 8:"FF4L48"P4b

<,0*J>"D@*>ZN @$b2"H,:\FH& 42:"(",H " RD,2<,D>@ "$FHD"8H>Z, 8@>P,BP44 ... & >,R,H84N

L@D<J:4D@&8"N"; B@ ,, <>,>4`, F:@0>@FH\ BD@&,*,>4b H"84N D"2:4R46 " F8@D,, $J*,H
BD,BbHFH&@&"H\ :`$Z< JF4:4b< B@ JD,(J:4D@&">4` FB@D"" 9.

2. C"FF<@HD,>4, 8@>8D,H>ZN FH"H,6 (:"&Z III

a) EH"H\b 16: =":4R4, >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"

5. EH"H\b 16 (:"F4H:

" ="DJT,>4, (@FJ*"DFH&@< <,0*J>"D@*>@(@ @$b2"H,:\FH&" >":4P@ & H@< F:JR",, 8@(*"

*,b>4, ^H@(@ (@FJ*"DFH&" >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@ J8"2">>@,

@$b2"H,:\FH&@".

6. % FH"H\, 16 B@&H@Db,HFb & D"<8"N (:"&Z III, >@ & >,F8@:\8@ 4>@6 L@D<J:4D@&8,, ^:,<,>H,
J0, 42:@0,>>Z6 & FH"H\, 3(b). E@(:"F>@ FH"H\, 3(b), <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,
>":4P@ & H@< F:JR",, 8@(*" BD4F&"4&",<@, (@FJ*"DFH&J B@&,*,>4, " BD,*FH"&:b,H F@$@6 >"DJT,>4,
<,0*J>"D@*>@(@ @$b2"H,:\FH&" [ ^H@(@] (@FJ*"DFH&"". ?*>"8@ & FH"H\, 16 F@*,D04HFb >,8@H@D"b

8@>8D,H42"P4b ^:,<,>H" >"DJT,>4b 4 J8"2Z&",HFb, RH@ >"DJT,>4,< ( 4, H"84< @$D"2@<,
BD@H4&@BD"&>Z< *,b>4,<) b&:b,HFb :`$@, B@&,*,>4,, 8@H@D@, " >, F@@H&,HFH&J,H H@<J, RH@

HD,$J,H" @H (@FJ*"DFH&" J8"2">>@, @$b2"H,:\FH&@. ]H@H ^:,<,>H 4>@(*" >"2Z&"`H " @$X,8H4&>Z<"

6 (... BD@*@:0,>4,)
<,0*J>"D@*>ZN *@(@&@D@&, BD,*B@:"(":@F\ D"FF<@HD,H\ & D"<8"N @H&,HFH&,>>@FH4 (@FJ*"DFH&. A@

&@BD@FJ @ >"DJT,>44 <,0*J>"D@*>ZN *@(@&@D@& F<. H"80, S. Rosenne, Breach of Treaty
(Cambridge, Grotius, 1985); P. Reuter, Introduction au droit des traités (PUF,
Paris, 3 rd edn., ed. Cahier, 1995), FHD. 4 ( 8@H@DZ6, &<,FH, F H,<, @$X,*4>b,H &@BD@FZ

>"DJT,>4b 4 >,*,6FH&4H,:\>@FH4 B@* >, F:4T8@< J*"R>Z< >"2&">4,< " >,&ZB@:>,>4,
<,0*J>"D@*>ZN *@(@&@D@&").

7 A/CN.4/488, FHD. 49.

8 G"< 0,.

9 A/CN.4/492. E<. H"80, 8@<<,>H"D44, F*,:">>Z, BD"&4H,:\FH&"<4 Db*" FHD"> ( !&FHD44,
#,:@DJFF8@6 EEC, 7">"*Z, ;":4, =4*,D:">*@&, E@`2" E@&,HF84N E@P4":4FH4R,F84N C,FBJ$:484,
I8D"4>F8@6 EEC, Q4:4 4 _(@F:"&44 & +0,(@*>48, ... 1980 (@*, H@< II, Q"FH\ B,D&"b,
FHD. 87-106; #@:("D44, ;@>(@:44, K,*,D"H4&>@6 C,FBJ$:484 ',D<">44, Q,N@F:@&"844 4 S&,P44

& +0,(@*>48, ... 1981 (@*, H@< II, Q"FH\ B,D&"b, FHD. 71-78), BD4 BD4>bH44 & B,D&@<

RH,>44 (:"&Z III.
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^:,<,>H@< @H&,HFH&,>>@FH4 (@FJ*"DFH& & FD"&>,>44 F HD,$@&">4,< BD4F&@,>4b, 8@H@D@, FR4H",HFb

" FJ$X,8H4&>Z<" ^:,<,>H@<. A@>bH4, @H&,HFH&,>>@FH4 (@FJ*"DFH& F JB@D@< >" BD"&@ (le droit
subjectif) B@H,DB,&T,(@ (@FJ*"DFH&" $@:,, B@*D@$>@ D"FF<"HD4&",HFb & 8@>H,8FH, FH"H\4 40 4

F@*,D0"V,(@Fb & >,6 @BD,*,:,>4b " B@H,DB,&T,(@ (@FJ*"DFH&"". ?*>"8@ FJV,FH&J`H 4 *DJ(4,

HDJ*>@FH4 & D"2(D">4R,>44 B@>bH46 " FJ$X,8H4&>@(@" 4 " @$X,8H4&>@(@". % 8@>,R>@< 4H@(, BD4F&@,>4, -
^H@ `D4*4R,F846 BD@P,FF 4 & *">>@< F<ZF:, b&:b,HFb " @$X,8H4&>Z<" 10. 7D@<, H@(@, >":4R4,

>"DJT,>4b <,0*J>"D@*>@(@ BD"&" <@0,H 2"&4F,H\ @H 2>">46 4:4 <@D":\>@(@ F@FH@b>4b FJ$X,8H"(-
@&), 2" B@&,*,>4, 8@H@D@(@(- ZN) (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\. % H"84N F:JR"bN @BD,*,:,>>Z6

BF4N4R,F846 ^:,<,>H BD4F&"4&",HFb (@FJ*"DFH&J & 8"R,FH&, @F>@&Z *:b JFH">@&:,>4b ,(@

@H&,HFH&,>>@FH411, 8@H@D"b, H"84< @$D"2@< - B@ 8D"6>,6 <,D, & @*>@< F<ZF:, - b&:b,HFb

" FJ$X,8H4&>@6", N@Hb & BD4>P4B, @>" &F, D"&>@ D,(J:4DJ,HFb <,0*J>"D@*>Z< BD"&@<. #@:,, H@(@,
@*>@ 4 H@ 0, *,b>4, <@0,H b&:bH\Fb >"DJT,>4,< *@(@&@D" B@ @H>@T,>4` 8 @*>@<J (@FJ*"DFH&J,
>@ 2"8@>>Z< 4 *"0, >,@$N@*4<Z< F@(:"F>@ *@(@&@DJ F *DJ(4< (@FJ*"DFH&@<12: & H"84N F:JR"bN

B@>bH4, " >"DJT,>4," 4<,,H <,0FJ$X,8H4&>Z6 ^:,<,>H, 8@H@DZ6 @HFJHFH&J,H & @H>@T,>44

BD4F&@,>4b. A@ ^H4< BD4R4>"< H,D<4>Z " FJ$X,8H4&>Z6" 4 " @$X,8H4&>Z6" ^:,<,>HZ

@H&,HFH&,>>@FH4 BD,*FH"&:b`HFb >,bF>Z<4, 4 4N :JRT, 42$,("H\.

7. % 8@<<,>H"D44 8 FH"H\, 16 4FB@:\2@&">4, L@D<J:4D@&84 " >, F@@H&,HFH&J,H" @BD"&*Z&",HFb

H,<, RH@ " @>" >"4$@:,, H@R>@ B,D,*",H <ZF:\ @ H@<, RH@ >"DJT,>4, <@0,H 4<,H\ <,FH@, *"0,

,F:4 *,b>4, (@FJ*"DFH&" :4T\ R"FH4R>@ BD@H4&@D,R4H :,0"V,<J >" >,< <,0*J>"D@*>@<J

@$b2"H,:\FH&J" 13. )":,, & >,< BD@&@*4HFb D"2:4R4, <,0*J >"DJT,>4,< <,0*J>"D@*>@(@

@$b2"H,:\FH&" 4 >"DJT,>4,< &,0:4&@FH414, 4:4 8@>HD"8H" <,0*J (@FJ*"DFH&@< 4 R"FH>Z< :4P@<

4:4 8@DB@D"P4,615, 4:4 & P,:@< " `D4*4R,F84N @$b2"H,:\FH&, @H>@FbV4NFb 8 BD"&@B@Db*8J,
@H:4R>@<J @H <,0*J>"D@*>@(@ BD"&@B@Db*8"" 16. % >,< J8"2Z&",HFb >" >,@$N@*4<@FH\ &ZB@:>,>4b

B@:@0,>46 *DJ(4N FH"H,6 (:"&Z III & P,:bN JFH">@&:,>4b >":4R4b >"DJT,>4b, >@ >4R,(@ >,

(@&@D4HFb @ &2"4<@F&b24 <,0*J (:"&"<4 III 4 V.

8. 94T\ >,F8@:\8@ BD"&4H,:\FH& BD,*FH"&4:4 8@<<,>H"D44 8 FH"H\, 16. KD">P4b 2"HD"(4&",H

&@BD@F @ >"DJT,>44 <,0*J>"D@*>@(@ @$b2"H,:\FH&" & F:JR", >":4R4b " @$b2"H,:\FH&", 4<,`V,(@

BD,4<JV,FH&,>>J` F4:J", 4 & 8"R,FH&, BD4<,D" BD4&@*4H FH"H\` 103 IFH"&" ?D(">42"P44

10 % 8@<<,>H"D44 8 BJ>8HJ 2 FH"H\4 16 B@*R,D84&",HFb " F"<@FH@bH,:\>@FH\ <,0*J>"D@*>@(@
BD"&"" & @H>@T,>44 >"DJT,>4b, @*>"8@ & <,0*J>"D@*>@< BD"&, H"80, @BD,*,:b,HFb &@BD@F

BD4F&@,>4b: F<. B,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8H 158. =,F@<>,>>@, BD4 ^H@< @>@

JR4HZ&",H B@:@0,>4b &>JHD,>>,(@ BD"&" & @H>@T,>44 FH"HJF" :4P, *,6FH&J`V4N @H 4<,>4

(@FJ*"DFH&": H"< 0,, BJ>8H 167. %<,FH, F H,< B@:@0,>4b &>JHD,>>,(@ BD"&" 4<,`H 2>"R,>4, BD4

@BD,*,:,>44 H@(@, 4<,:@ :4 <,FH@ >"DJT,>4, H@(@ 4:4 4>@(@ @$b2"H,:\FH&". % @$@4N F:JR"bN

(:"&>Z6 BD4>P4B 2":@0,> & FH"H\, 4: F<. B,D&Z6 *@8:"*, A/CN.4/490/Add.4, BJ>8HZ 140-143.

11 7"8 & *,:, @ 8">":, 7@DLJ; F<. I.C.J. Reports 1949 , p. 4, at p. 22.

12 E<. BJ>8H 9(c) 4 (d) >40,.

13 7@<<,>H"D46 8 FH"H\, 16, BJ>8H (4).

14 G"< 0,, BJ>8H (5).

15 G"< 0,, BJ>8HZ (6)-(7).

16 G"< 0,, BJ>8H (7).
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?$X,*4>,>>ZN ="P46. % ^H@6 F&b24 @>" BD,*:"(",H *@$"&4H\ & 8@>P, FH"H\4 16 LD"2J " &
F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<" 17. E@,*4>,>>@, 7@D@:,&FH&@ BD,*:"(",H @$X,*4>4H\

FH"H\` 21 ( @$b2"H,:\FH&" D,2J:\H"H") F@ FH"H\,6 1618.

EH"H\b 16 4 BD@$:,<" 8@::4244 <,0*J>"D@*>ZN @$b2"H,:\FH&

9. 7@<<,>H"D46 KD">P44 2"HD"(4&",H @$V46 &@BD@F @ 8@::4244 <,0*J>"D@*>ZN @$b2"H,:\FH&.
QH@ 8"F",HFb FH"H\4 103 IFH"&", H@ <@0>@ $Z:@ $Z FR4H"H\, RH@ ^H@H &@BD@F & *@FH"H@R>@6 <,D,

D,(J:4DJ,HFb FH"H\,6 39 BD@,8H" FH"H,6, ,F:4 BD,*B@:@04H\, RH@ & ^H@6 FH"H\, $J*,H

BD,*JF<@HD,>@ ,, BD4<,>,>4, 8 BD@,8HJ FH"H,6 & P,:@<19. %<,FH, F H,< BD@$:,<" B@H,>P4":\>@6

8@::4244 <,0*J>"D@*>ZN @$b2"H,:\FH& >@F4H $@:,, T4D@846 N"D"8H,D.

a) AD,0*, &F,(@ >,@$N@*4<@ D"FF<@HD,H\ F4HJ"P4`, 8@(*" @$V,, <,0*J>"D@*>@, BD"&@

D,(J:4DJ,H BD@H4&@D,R4, <,0*J *&J<b 4:4 $@:,, <,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4,
>"N@*bV4<4Fb - 4:4 >"N@*4&T4<4Fb - & F4:, & @H>@T,>44 H@(@ 4:4 4>@(@ (@FJ*"DFH&", H"8 RH@,
F@(:"F>@ <,0*J>"D@*>@<J BD"&J, @*>@ 42 ^H4N @$b2"H,:\FH& 4<,,H BD,4<JV,FH&,>>J` F4:J >"*

*DJ(4<. ="BD4<,D, F@(:"F>@ BD"&J <,0*J>"D@*>ZN *@(@&@D@&, B@F:,*J`V46 *@(@&@D <,0*J @*>4<4

4 H,<4 0, FH@D@>"<4 4<,,H BD,4<JV,FH&,>>J` F4:J >"* BD,*Z*JV4< &@ &F,N F:JR"bN

>,F@@H&,HFH&4b20. #@:,, B@2*>bb >,B@F:,*@&"H,:\>"b >@D<" @$V,(@ <,0*J>"D@*>@(@ BD"&", 8"8

BD"&4:@, 4<,,H BD,4<JV,FH&,>>J` F4:J >"* BD,*Z*JV,6 >@D<@6. 3<B,D"H4&>"b >@D<"

<,0*J>"D@*>@(@ BD"&" 4<,,H BD,4<JV,FH&,>>J` F4:J >"* :`$@6 >,B@F:,*@&"H,:\>@6 >@D<@6 4>@(@

N"D"8H,D" ( >"BD4<,D, :`$@6 >@D<@6 jus dispositivum) 21.

b) %H@D@(@ D@*" F4HJ"P4b &@2>48",H & H@< F:JR",, 8@(*" @*>@ 42 B@:@0,>46 *@(@&@D"

BD,H,>*J,H >" BD,4<JV,FH&,>>J` F4:J >"* *DJ(4<, 8"8, >"BD4<,D, FH"H\b 103 IFH"&". %F, R:,>Z

?D(">42"P44 ?$X,*4>,>>ZN ="P46 F@(:"F4:4F\ F >,6, RH@ & 4N &2"4<>ZN @H>@T,>4bN

@$b2"H,:\FH&" B@ IFH"&J 4<,`H BD,4<JV,FH&,>>J` F4:J >"* *DJ(4<4 *@(@&@D>Z<4 @$b2"H,:\FH&"<4,
*"0, @$b2"H,:\FH&"<4 B@ $@:,, B@2*>4< *@(@&@D"<. ]H@ B@:@0,>4, :,(:@ & @F>@&J D,T,>4b EJ*"

17 A/CN.4/488, FHD. 50.

18 G"< 0,. E<. H"80, 8@<<,>H"D44 Q4:4 ( +0,(@*>48 ... 1980 (@*, H@< II, Q"FH\

B,D&"b, FHD. 95), _(@F:"&44 ( H"< 0,, FHD. 106) 4 K,*,D"H4&>@6 C,FBJ$:484 ',D<">44

( +0,(@*>48 ... 1981 (@*, H@< II, Q"FH\ B,D&"b, FHD. 74).

19 ]H@ BD,*B@:@0,>4, $Z:@ 42>"R":\>@ &ZF8"2">@ & B,D&@< *@8:"*,, A/CN.4/490/
Add.3, BJ>8HZ 79-80.

20 %,>F8"b 8@>&,>P4b @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, FH"H\b 30(3), F JR,H@< FH"H\4 41.

21 )DJ(4<4 F:JR"b<4 b&:b`HFb 2"<,>" BD,*Z*JV,6 >@D<Z @$ZR>@(@ BD"&" ( >, b&:b`V,6Fb
>@D<@6 jus cogens) $@:,, B@2*>4< *@(@&@D@<, " H"80, JFH"D,&">4, *@(@&@D" & D,2J:\H"H,

&&,*,>4b >@&@6 >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&". ;"H,D4":Z B@ ^H4< 4 *DJ(4< ">":@(4R>Z<

BD@$:,<"< F<., >"BD4<,D, S. Rosenne, Breach of Treaty (Cambridge, Grotius
Publications, 1985), pp. 85-95; G. Binder, Treaty Conflict and Political
Contradiction (New York, Praeger, 1998); C. Chinkin, Third Parties in International
Law (Oxford, Clarendon Press, 1993), pp. 69-80; N. Kontou, The Termination and
Revision of Treaties in the Light of New Customary International Law (Oxford,
Clarendon Press, 1994); P. Reuter, Introduction au droit des traités (PUF, Paris,
3rd edn., ed. Cahier, 1995), pp. 116-131.
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B@ *,:J 9@8,D$4 & H@< B:">,, RH@ BD"&@ 94&46F8@6 !D"$F8@6 )0"<"N4D44 B@ ;@>D,":\F8@6

8@>&,>P44 1971 (@*" >, &Z*"&"H\ >,8@H@DZN (D"0*"> $Z:@ B@*R4>,>@ ,, @$b2">>@FH4 @FJV,FH&4H\

^8FHD"*4P4` & F@@H&,HFH&44 F D,2@:`P4,6 E@&,H" #,2@B"F>@FH4, 8@H@DJ` 94&4b prima facie $Z:"

@$b2">" &ZB@:>4H\ & F@@H&,HFH&44 F@ FH"H\,6 25 IFH"&"22.

c) ]H4 F:JR"4, 8"84<4 $Z 4>H,D,F>Z<4 @>4 >4 $Z:4 *:b *DJ(4N P,:,6, >, &Z2Z&"`H

@F@$ZN HDJ*>@FH,6 & 8@>H,8FH, FH"H\4 16. % 8"0*@< F:JR", BD,4<JV,FH&,>>@6 F4:@6 @$:"*",H

@*>@ <,0*J>"D@*>@, @$b2"H,:\FH&@, 4 >48"8@, (@FJ*"DFH&@ >, 4<,,H BD"&" HD,$@&"H\ &ZB@:>,>4b

" &H@D4R>@(@", " B@*R4>,>>@(@" 4:4 " @H<,>,>>@(@" B@:@0,>4b. %<,FH, F H,< J8"2">>Z, &ZT,

BD"&4:" >, & F@FH@b>44 @$,FB,R4H\ B@:>@, F@@H&,HFH&4, <,0*J <,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4

(@FJ*"DFH&" H"8 0,, 8"8 &>JHD4(@FJ*"DFH&,>>@, BD"&@ & F@FH@b>44 *"H\ B@:>Z, ("D">H44 @HFJHFH&4b

*,6FH&4H,:\>ZN, >@ >,F@(:"FJ`V4NFb *@(@&@D>ZN @$b2"H,:\FH&. G"8, & F@@H&,HFH&44 F BJ>8H@< 4
FH"H\4 30 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, ,F:4 >, &F, JR"FH>484

B@F:,*J`V,(@ *@(@&@D" b&:b`HFb JR"FH>48"<4 BD,*Z*JV,(@ *@(@&@D", H@ @$" *@(@&@D" FR4H"`HFb

*,6FH&4H,:\>Z<4, 4 BD4 ^H@< (@FJ*"DFH&@ A ( JR"FH>48 @$@4N *@(@&@D@&) <@0,H 4<,H\ @*4>

8@<B:,8F @$b2"H,:\FH& B@ @H>@T,>4` 8 @*>@6 (DJBB, (@FJ*"DFH& 4 *DJ(@6 8@<B:,8F - B@

@H>@T,>4` 8 *DJ(@623. % *,:, 7@FH"- C48" BD@H4& =48"D"(J"24 O,>HD":\>@"<,D48">F846 FJ*

B@FH">@&4:, RH@ =48"D"(J" >,F,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ B,D,* 7@FH"- C48@6 & F&b24 F
2"8:`R,>4,< *@(@&@D" F HD,H\4< (@FJ*"DFH&@<25 $,2 BD,*&"D4H,:\>@(@ &ZB@:>,>4b HD,$@&">4b @

BD@&,*,>44 8@>FJ:\H"P46, F@*,D0"V,(@Fb & BD,*Z*JV,< *@(@&@D, <,0*J =48"D"(J" 4 7@FH"- C48@6.
%<,FH, F H,< EJ* >, @$Xb&4: B@F:,*J`V46 *@(@&@D >,*,6FH&4H,:\>Z<, B@F8@:\8J ,(@ `D4F*48P4b

>, D"FBD@FHD">b,HFb >" E@,*4>,>>Z, SH"HZ. % *,:, @ %@FH@R>@< G4<@D, ;,0*J>"D@*>Z6 EJ*

BD@b&4: ,V, $@:\TJ` F*,D0">>@FH\. IH&,D0*":@F\, RH@ 2"8:`R,>4, !&FHD":4,6 *@(@&@D" F

3>*@>,24,6, 8@H@DZ6 BD@H4&@D,R4: BD"&"< A@DHJ(":44 B@ IFH"&J, " H"80, BD"&"< >"F,:,>4b

%@FH@R>@(@ G4<@D", BD,*FH"&:,>>@(@ A@DHJ(":4,6, F:J04:@ @F>@&">4,< *:b &@2>48>@&,>4b

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 !&FHD":44. % @H:4R4, @H 7@FH"- C484 A@DHJ(":4b b&>@ >,
HD,$@&":" &Z>,F,>4b @BD,*,:,>4b @H>@F4H,:\>@ >,*,6FH&4H,:\>@FH4 *@(@&@D" F 3>*@>,24,6,
@(D">4R4&T4F\ :4T\ HD,$@&">4,< @$ @H&,HFH&,>>@FH4. EJ* &@@$V, >, BD4>b: ^H@ *,:@ >" H@<

22 E<. Case Concerning Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Request for the Indication of Provisional Measures ,
I.C.J. Reports 1992 , p. 3; ibid. (Libyan Arab Jamahiriya v. United States of
America ), I.C.J. Reports 1992 , p. 114. ):b P,:,6 B@*"R4 2"b&:,>46 BD,2`<4D@&":"F\

*,6FH&4H,:\>@FH\ D,2@:`P44 E@&,H" #,2@B"F>@FH4. C"2:4R>Z, &@BD@FZ &@2>48"`H & F&b24 F

F@@H&,HFH&4,< IFH"&J D,T,>46, BD4>bHZN F@(:"F>@ ,(@ B@:@0,>4b< (@FJ*"DFH&"<4, >,

b&:b`V4<4Fb R:,>"<4 ?D(">42"P44: F<. FH"H\` 2(6) IFH"&"; W.G. Vitzthum, "Article 2(6)",
in B. Simma (ed.), The Charter of the United Nations . A Commentary (Oxford, Oxford
University Press, 1994), pp. 131-139.

23 E<. 8@<<,>H"D46 8 ^H@<J B@:@0,>4` ( FH"H\b 26 & 2"8:`R4H,:\>@< BD@,8H, 7;A),
BJ>8H 11, +0,(@*>48 ... 1966 (@*, H@< II, FHD. 217, " H"80, I@:*@8, T,FH@6 *@8:"*,
+0,(@*>48 ... 1966 (@*, H@< II, FHD. 76.

24 (1917) 11 AJIL 181.

25 E<. )@(@&@D @ ;,0@8,">F8@< 8">":, ( #D4">"- Q"<@DD@) @H 5 "&(JFH" 1914 (@*" <,0*J

=48"D"(J" 4 E@,*4>,>>Z<4 SH"H"<4 !<,D484, H,8FH BD4&@*4HFb & Treaties and Other
International Agreements of the United States of America, 1776-1949 , vol. 10,
p. 379.
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@F>@&">44, RH@ @> >, <@0,H F*,:"H\, >, &ZF8"2"&T4F\ &>"R":, @ >,2"8@>>@FH4 B@&,*,>4b

3>*@>,244, 8@H@D"b >, b&:b,HFb JR"FH>48@< BD@P,FF"26. % ^H4N JF:@&4bN @> >, $Z: 8@<B,H,>H,>

D"FF<"HD4&"H\ HD,$@&">4, @$ @H&,HFH&,>>@FH4, &Z*&4>JH@, A@DHJ(":4,6 BD@H4& !&FHD":44.

d) % %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& >, J8"2Z&",HFb, RH@ *@(@&@D

H,Db,H F4:J B@ BD4R4>, >,F@@H&,HFH&4b *DJ(@<J *@(@&@DJ27. %<,FH@ ^H@(@ & >,6 BD,*BD4>bH"

B@BZH8" JD,(J:4D@&"H\ HDJ*>@FH4, F&b2">>Z, F 8@::424,6 *@(@&@D>ZN @$b2"H,:\FH&, BJH,< BDb<@(@

D,2,D&4D@&">4b "... :`$@(@ &@BD@F" @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&" ..., 8@H@D"b <@0,H

&@2>48>JH\ & D,2J:\H"H, 2"8:`R,>4b 4:4 BD4<,>,>4b *@(@&@D", B@:@0,>4b 8@H@D@(@ >,F@&<,FH4<Z F

,(@ ... @$b2"H,:\FH&"<4 & @H>@T,>44 [ *DJ(@(@] (@FJ*"DFH&" ... B@ 4>@<J *@(@&@DJ" 28. G"84<

@$D"2@<, & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< >,&ZB@:>,>4, *,6FH&J`V,(@ *@(@&@D>@(@

@$b2"H,:\FH&" B@ @H>@T,>4` 8 (@FJ*"DFH&J A >, <@0,H $ZH\ @BD"&*">@ H,<, RH@ (@FJ*"DFH&@

@*>@&D,<,>>@ &ZB@:>b:@ *@(@&@D>@, @$b2"H,:\FH&@ B@ @H>@T,>4` 8 (@FJ*"DFH&J B. QH@ 8"F",HFb

BD"&@&ZN >@D< @$ @H&,HFH&,>>@FH4, H@ 2*,F\ &@2>48"`H &@BD@FZ @ &@2<@0>@FH4 BD,8D"V,>4b 4:4

D,FH4HJP44 & F:JR"bN, 8@(*" F@@H&,HFH&J`V,, (@FJ*"DFH&@ >, <@0,H &ZB@:>4H\ @$" @$b2"H,:\FH&".
% ^H@6 F&b24 <@(JH &@2>48>JH\ &@BD@FZ B@ R"FH4 &H@D@6 BD@,8H" FH"H,6, 8@H@DZ,, @*>"8@, >,

4<,`H @H>@T,>4b 8 L@D<J:4D@&8, FH"H\4 16.

%2"4<@F&b2\ <,0*J >,F@@H&,HFH&4,< @$b2"H,:\FH&J, BD@H4&@BD"&>@FH\` 4 @H&,HFH&,>>@FH\`

26 I.C.J. Reports 1995 , p. 90, (*, BD4<,>b,HFb BD4>P4B *@BJFH4<@FH4, BD@&@2(:"T,>>Z6

& *,:, @ <@>,H"D>@< 2@:@H,, &Z&,2,>>@< 42 C4<" & 1943 (@*J, I.C.J. Reports 1954 , p. 32.
K@D<":\>@ ^H@ D,T,>4, @H:4R",HFb @H D,T,>4b, BD4>bH@(@ B@ *,:J 7@FH"- C48" BD@H4& =48"D"(J".
% H@< *,:, >, &@2>48":@ >48"84N &@BD@F@& & @H>@T,>44 8"84N- :4$@ >,2"8@>>ZN *,b>46 F@
FH@D@>Z E@,*4>,>>ZN SH"H@&, N@Hb @>4, $,2JF:@&>@, $Z:4 @F&,*@<:,>Z @ B@:@0,>4bN

BD,*Z*JV,(@ *@(@&@D". %<,FH, F H,< >,F8@:\8@ FHD">>@, RH@ *@(@&@D FR4H",HFb >,*,6FH&4H,:\>Z< &

F4:J >"DJT,>4b :4T\ @*>@6 42 ,(@ FH@D@> *DJ(@(@ *@(@&@D" F HD,H\4< (@FJ*"DFH&@<, & H@ &D,<b

8"8 *@(@&@D, 2"8:`R,>>Z6 b&>@ & >"DJT,>4, >@D<Z erga omnes, 42$,(",H FJ*,$>@(@ &>4<">4b.
?$FJ0*,>4, *,:" @ %@FH@R>@< G4<@D, F<., >"BD4<,D, & C. Chinkin, "The East Timor Case
(Portugal v. Australia )", ICLQ , vol. 45, 1996, p. 712; E. Jouannet, "Le principe de
l’Or monétaire , à propos de l’arrêt de la Cour du 30 juin 1995 dans l’Affaire du
Timor oriental (Portugal c. Australie ), RGDIP , vol. 100, 1996, p. 673; J.M.
Thouvenin, "L’arrêt de la C.I.J. du 30 juin 1995 rendu dans l’Affaire du Timor
oriental (Portugal c. Australie ), AFDI , vol. XLI, 1995, p. 328.

27 E<. BJ>8HZ 4 4 5 FH"H\4 30. % FH"H\bN 52, 53, 64, 69 4 71 >,B@FD,*FH&,>>@

D"FF<"HD4&"`HFb F:JR"4 >,*,6FH&4H,:\>@FH4 *@(@&@D", BD4R,< BD,*B@:"(":@F\, RH@ @>4 $J*JH >@F4H\

4F8:`R4H,:\>Z6 N"D"8H,D. E<. P. Reuter, Introduction au droit des traités, PUF, Paris
(3rd edn., ed. Cahier, 1995), p. 153 (para. 251). M. 9"JH,DB"NH >,@*>@8D"H>@ J8"2Z&":

>" >,*,6FH&4H,:\>@FH\ B@F:,*J`V4N 8@::4*4DJ`V4N *@(@&@D@&, @B4D"bF\ & 2>"R4H,:\>@6 <,D, >"

">":@(44 & <J>4P4B":\>@< BD"&,: F<. "The Covenant as the "Higher Law" (1936) in 4
International Law . Collected Papers (ed. E. Lauterpacht, Cambridge, 1978), p. 326,
4 & @F@$,>>@FH4 "Contracts to Break a Contract" (1936), ibid., p. 340, at pp. 371-
375.

28 G"< 0,, BJ>8H 5 FH"H\4 30. % @H>@T,>44 F"<@6 FH"H\4 30 J8"2Z&",HFb, RH@ @>"

BD4<,>b,HFb F " F@$:`*,>4,< FH"H\4 103 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46": F<. BJ>8H 1
FH"H\4 30.
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10. E@(:"F>@ FH"H\, 16, >"DJT,>4,< @$b2"H,:\FH&" b&:b,HFb :`$@, " >,F@@H&,HFH&4," H@<J, RH@

HD,$J,H @H (@FJ*"DFH&" J8"2">>@, @$b2"H,:\FH&@. ?*>" 42 HDJ*>@FH,6, F&b2">>ZN F ^H@6 4*,,6,
2"8:`R",HFb & @BD,*,:,>44 H"8@(@ " @$b2"H,:\FH&"". ="BD4<,D, @$ZR>@ (@&@DbH, RH@ (@FJ*"DFH&@

@$b2">@ @$,FB,R4&"H\ 2"V4HJ *4B:@<"H4R,F84N B@<,V,>46 4:4 *@BJF8"H\ <4D>Z6 BD@N@*

4>@FHD">>ZN FJ*@& R,D,2 H,DD4H@D4":\>@, <@D,, RH@ b&:b,HFb @$b2"H,:\FH&@<, "FF@P44DJ,<Z< F

B,D&4R>@6 >@D<@6, F@*,D0"V,6Fb, F@@H&,HFH&,>>@, & BJ>8H, 2 FH"H\4 22 %,>F8@6 8@>&,>P44 @

*4B:@<"H4R,F84N F>@T,>4bN 4:4 & FH"H\, 17 4 B@F:,*J`V4N FH"H\bN 7@>&,>P44 ?D(">42"P44

?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J, 4:4 0, & 4N ^8&4&":,>H"N & @$ZR>@< BD"&,. ?*>"8@ &

^H4N B,D&4R>ZN >@D<"N >, J8"2Z&"`HFb &F, JF:@&4b, 8@H@DZ, *@:0>Z $ZH\ &ZB@:>,>Z, *"$Z

<@0>@ $Z:@ JFH">@&4H\ L"8H >"DJT,>4b 8"8@(@- :4$@ @$b2"H,:\FH&". % F4FH,<, BD@,8H@& FH"H,6 4 &

D"<8"N @$V,(@ <,0*J>"D@*>@(@ BD"&" >,8@H@DZ, *DJ(4, L"8H@DZ 4<,`H @H>@T,>4, 8 &@BD@FJ @

H@<, BD@42@T:@ :4 >"DJT,>4,, >"BD4<,D F@(:"F4, " B@H,DB,&T,(@" (@FJ*"DFH&", :4$@

@$FH@bH,:\FH&" F"<@@$@D@>Z, :4$@ >,BD,*&4*,>>Z, @$FH@bH,:\FH&". ;@0>@ @H<,H4H\, RH@ B,D&4R>"b

>@D<", & FHD@(@< B@>4<">44 ^H@(@ H,D<4>", L"8H4R,F84 F@*,D04H & F,$, &F, JF:@&4b, @(@&@D84,
@BD"&*">4b 4:4 @F&@$@0*,>4b @H @$b2">>@FH4, BD4<,>4<Z, 8 >,6, H"8 RH@ B@>bH4, " F@@H&,HFH&4b"
@$b2"H,:\FH&J, &&@*4<@, ^H@6 >@D<@6, B@*D"2J<,&",H F@$:`*,>4, &F,N ^H4N JF:@&46 4:4 @(@&@D@8 4

4F8:`R,>4, &F,N &@2<@0>ZN @BD"&*">46 4:4 @F&@$@0*,>46 @H @$b2">>@FH4. %<,FH, F H,< bF>@,
RH@ FH"H\` 16 F:,*J,H D"FF<"HD4&"H\ & 4>@< 8:`R,. % BD@H4&>@< F:JR", @>" $J*,H >@F4H\

>,8@>8D,H>Z6 N"D"8H,D 4 F&@*4H\Fb 8 2"b&:,>4` @ H@<, RH@ >"DJT,>4, @$b2"H,:\FH&" &@2>48",H,
8@(*" @$b2"H,:\FH&@ >"DJT",HFb. 7D@<, H@(@, 4F8:`R"`V4, BD@H4&@BD"&>@FH\ @$FH@bH,:\FH&",
D"FF<"HD4&",<Z, & (:"&, V, FR4H"`HFb &H@D4R>Z<4 >@D<"<4 @$V,(@ N"D"8H,D", " >,

BD,2`<4DJ,<@6 R"FH\` 8"0*@6 B,D&4R>@6 >@D<Z.

11. +F:4 ^H@ H"8, H@ &@2>48",H HDJ*>@FH\ F@ FH"H\,6 16 & H@< B:">,, RH@, F@(:"F>@ ^H@6

FH"H\,, 8"8 BD,*FH"&:b,HFb, >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" BD@4FN@*4H H@(*", 8@(*"

*,b>4,, BD4F&"4&",<@, (@FJ*"DFH&J, >, F@@H&,HFH&J,H @$b2"H,:\FH&J, >":"(",<@<J >" ^H@ (@FJ*"DFH&@

B,D&4R>@6 >@D<@6, >,F<@HDb >" &@2<@0>@, FJV,FH&@&">4, @*>@(@ 42 4F8:`R"`V4N

BD@H4&@BD"&>@FH\ @$FH@bH,:\FH&, @ 8@H@DZN 4*,H D,R\ & (:"&, V. ;@0,H B@8"2"H\Fb, RH@ ^H@

B@:@0,>4, &:,R,H 2" F@$@6 F&@,(@ D@*" " "$FHD"8H>J` BD@H4&@BD"&>@FH\", H. ,. >"DJT,>4,, 2"

8@H@D@, >4 @*>@ (@FJ*"DFH&@ >, >,F,H @H&,HFH&,>>@FH4, RH@ 7@<4FF4b & F&@,< 8@<<,>H"D44 BDb<@

@HD4P",H29. 3:4 0, <@0,H B@8"2"H\Fb, RH@ ^H@ BD@H4&@D,R4H FH"H\, 3, F@(:"F>@ 8@H@D@6

BD4F&@,>4, 4 >"DJT,>4, & F@&@8JB>@FH4 b&:b`HFb *@FH"H@R>Z<4 @F>@&">4b<4 *:b

BD@H4&@BD"&>@FH430. 7"8 <@0,H &@2>48>JH\ BD@H4&@BD"&>@FH\ & @$FH@bH,:\FH&"N, 4F8:`R"`V4N

BD@H4&@BD"&>@FH\?

12. E@ &D,<,>4 BD4>bH4b FH"H\4 16 & &@BD@F"N @$ @H&,HFH&,>>@FH4 ;,0*J>"D@*>Z6 EJ* B@*N@*4:

8 ^H@<J &@BD@FJ F@&,DT,>>@ B@- 4>@<J.

a) % *,:,, 8"F"`V,<Fb *4B:@<"H4R,F8@(@ 4 8@>FJ:\F8@(@ B,DF@>":", EJ*, @BD,*,:4&, RH@

F@@H&,HFH&J`V,, B@&,*,>4, BD4F&"4&":@F\ 3F:"<F8@6 C,FBJ$:48, 3D">, BD4T,: 8 &Z&@*J @ H@<,
RH@, 4FN@*b 42 L"8H4R,F84N @$FH@bH,:\FH& *,:", 3F:"<F8"b C,FBJ$:48" 3D"> >, &ZB@:>4:" F&@4N

@$b2"H,:\FH& F@(:"F>@ F@@H&,HFH&J`V4< *@(@&@D"< 4 @$V,<J <,0*J>"D@*>@<J BD"&J, 8"F"`V4NFb

2"V4HZ *4B:@<"H4R,F8@(@ 4 8@>FJ:\F8@(@ B,DF@>":" 4 J&"0,>4b 4 @$,FB,R,>4b F@$:`*,>4b ,(@

>,BD48@F>@&,>>@FH4. ?> BD4T,: 8 &Z&@*J @ H@<, RH@ 4<,:4 <,FH@ " F:,*@&"&T4, @*4> 2" *DJ(4<

29 E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.4, BJ>8H 125, 4 @$FJ0*,>4,; H"< 0,,
BJ>8HZ 126-129.

30 E<. 8@<<,>H"D46 8 BJ>8H"< (11) 4 (12) FH"H\4 3, BD4>bH@6 & B,D&@< RH,>44.
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4 &F, ,V, BD@*@:0"`V4,Fb >"DJT,>4b 3D">@< ,(@ @$b2"H,:\FH& B@ @H>@T,>4` 8 E@,*4>,>>Z<

SH"H"<", 4 *@$"&4::

" AD,0*, R,< *,:"H\ 42 ^H@(@ F@@H&,HFH&J`V4, &Z&@*Z F H@R84 2D,>4b <,0*J>"D@*>@6

@H&,HFH&,>>@FH4 3D">F8@(@ (@FJ*"DFH&" B@ @H>@T,>4` 8 E@,*4>,>>Z< SH"H"< !<,D484, EJ*

FR4H",H, RH@ ,<J F:,*J,H D"FF<@HD,H\ ,V, @*4> &@BD@F. EJ* >, <@0,H @$@6H4 <@:R">4,<

H@H L"8H, RH@ 4D">F8@6 FH@D@>@6 ... $Z:" &ZF8"2">" <ZF:\ @ H@<, RH@ B@&,*,>4,

BD"&4H,:\FH&" 3D">" ... <@0,H $ZH\ @BD"&*">@ >":4R4,< @F@$ZN @$FH@bH,:\FH&" 31.

)":,, EJ* D"FF<@HD,: 4 @H&,D( &@2<@0>Z, " FD,*FH&" 2"V4HZ" 3D">", 8@H@DZ, >, $Z:4 8@>8D,H>@

&Z*&4>JHZ ( 42- 2" >,b&84 BD,*FH"&4H,:,6 3D">"), " H,< $@:,, *@8"2">Z. EJ* @H<,H4:, RH@, *"0,

,F:4 $Z @>4 $Z:4 *@:0>Z< @$D"2@< &Z*&4>JHZ 4 *@8"2">Z, @>4 >, $Z:4 $Z " @BD"&*">4,<
B@&,*,>4b 3D"8" 4, H,< F"<Z<, FD,*FH&@< 2"V4HZ @H BD,H,>246 E@,*4>,>>ZN SH"H@& B@

>"FH@bV,<J *,:J" 32. 3<,>>@ >" ^H@< @F>@&">44 EJ* B@**,D0": &Z&@* @ H@<, RH@ 3D"> " >,F,H
@H&,HFH&,>>@FH\ B,D,* E@,*4>,>>Z<4 SH"H"<4" 33. ?R,&4*>@, >"DJT,>4, @$b2"H,:\FH&" BD@42@T:@

*@ &Z>,F,>4b @BD,*,:,>4b @H>@F4H,:\>@ >":4R4b 8"8@(@ $Z H@ >4 $Z:@ @F@$@(@ @BD"&*">4b 4:4

" FD,*FH&" 2"V4HZ", H,< $@:,, RH@ D,T,>4, @$ @H&,HFH&,>>@FH4 $Z:@ &Z>,F,>@ :4T\ B@F:, H@(@,
8"8 $Z:@ 4F8:`R,>@ >":4R4, B@*@$>@(@ FB@F@$" 2"V4HZ. ]H@ <@0,H @2>"R"H\, RH@ @H&,HFH&,>>@FH\

F@FH@4H >, 42 *&JN, " 42 HD,N ^:,<,>H@& - BD4F&@,>4b, >"DJT,>4b 4 @HFJHFH&4b 8"8@(@- :4$@
" FB,P4":\>@(@" FD,*FH&" 2"V4HZ 4:4 @BD"&*">4b, N@Hb >, F:,*J,H *,:"H\ F:4T8@< $@:\T4N

&Z&@*@& 42 D,T,>4b B@ *,:J, 8"F"`V,<JFb b&>@(@ >"DJT,>4b, >" F:JT">4, 8@H@D@(@ (@FJ*"DFH&@-
@H&,HR48 >, b&4:@F\ 4 & F&b24 F 8@H@DZ< EJ*, 8"8 BD,*FH"&:b,HFb, BD@&,: F"<Z6 HV"H,:\>,6T46

">":42.

b) % *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T EJ* J8"2": F:,*J`V,,:

" 8@(*" 8"8@,- :4$@ (@FJ*"DFH&@ F@&,DT",H <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, ,(@

<,0*J>"D@*>"b @H&,HFH&,>>@FH\ F8@D,, &F,(@ &@2>48",H >,2"&4F4<@ @H N"D"8H,D" >"DJT,>>@(@

@$b2"H,:\FH&"" 34.

)":,, EJ* B@*R,D8>J::

" %,>(D4b, F@F:"&T4F\ >" >":4R4, >"FH@bH,:\>@6 >,@$N@*4<@FH4 & B@BZH8, @BD"&*"H\

J8"2">>@, B@&,*,>4,, F F"<@(@ >"R":" BD,*B@R:" @H>,FH4 ^H@ *,:@ 8 FL,D, BD4<,>,>4b >@D<

BD"&" @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, B@*D"2J<,&"b H,< F"<Z<, RH@ & @HFJHFH&4, H"84N

@$FH@bH,:\FH& ,, B@&,*,>4, $Z:@ $Z BD@H4&@BD"&>Z<. G"84< @$D"2@<, >"FH@bH,:\>"b

>,@$N@*4<@FH\, >" 8@H@DJ` J8"2Z&":" %,>(D4b, - *"0, ,F:4 $Z @>" $Z:" JFH">@&:,>" - >,

B@2&@:b,H F*,:"H\ &Z&@* @ H@<, RH@ & 1989 (@*J @>" *,6FH&@&":" & F@@H&,HFH&44 F ,,

@$b2"H,:\FH&"<4 B@ )@(@&@DJ 1977 (@*" 4:4 0, RH@ ^H4 @$b2"H,:\FH&" B,D,FH":4 4<,H\ *:b

>,, @$b2"H,:\>J` F4:J. ]H@ B@2&@:b,H :4T\ 2"b&4H\, RH@ BD4 H"84N @$FH@bH,:\FH&"N %,>(D4b

31 I.C.J. Reports 1980 , p. 3, at p. 38.

32 Ibid., p. 39; see also at p. 41.

33 Ibid., p. 41.

34 I.C.J. Reports 1997 , p. 3, at p. 38 (para. 47) ( ^<L"2" *@$"&:,>"), F@ FFZ:8@6 >"

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania , Second Phase ,
I.C.J. Reports 1950 , p. 228, 4 FH"H\` 17 BD@,8H" FH"H,6.
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>, >,F:" $Z <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" F&@4 *,6FH&4b. 3 >"8@>,P, EJ* J8"2Z&",H,
RH@ %,>(D4b BDb<@ BD42>":", RH@ & :`$@< F:JR", H"8"b >"FH@bH,:\>"b >,@$N@*4<@FH\ >,

4F8:`R",H ,, @$b2">>@FH4 BD,*@FH"&4H\ 8@<B,>F"P4` F&@,<J B"DH>,DJ" 35.

?*>"8@ 8"8 <@0>@ JH&,D0*"H\, RH@ <,0*J>"D@*>"b @H&,HFH&,>>@FH\ " F8@D,, &F,(@" &@2>48>,H &

F:JR", <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, ,F:4, F@(:"F>@ FH"H\, 3, H"8@, *,b>4, >, <@0,H >,

B@&:,R\ 2" F@$@6 @H&,HFH&,>>@FH4?

13. GD4$J>": & "D$4HD"0>@< D,T,>44 B@ *,:J " C^6>$@J I@DD4@D" BD4>b: ,V, @*>J L@D<J:J,
J8"2"& >" " @BD,*,:,>4, @$FH@bH,:\FH&, 8@H@DZ, <@(JH 4F8:`R"H\ BD@H4&@BD"&>@FH\ ( 4 *,:"H\
>"DJT,>4, :4T\ 8"0JV4<Fb)" 36. ?*>"8@, F@(:"F>@ FH"H\, 16, " >"DJT,>4, ... <,0*J>"D@*>@(@

@$b2"H,:\FH&" >":4P@ ..., 8@(*" *,b>4, ^H@(@ (@FJ*"DFH&" >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H

>,(@ J8"2">>@, @$b2"H,:\FH&@"; >"DJT,>4, >, b&:b,HFb :4T\ " 8"0JV4<Fb".

14. ]H" HDJ*>@FH\ <@0,H 4<,H\ F8@D,, F,<">H4R,F846, R,< D,":\>Z6 N"D"8H,D, >@, H,< >,

<,>,,, >, B,D,FH",H $ZH\ HDJ*>@FH\`. E @*>@6 FH@D@>Z, >,:\2b JH&,D0*"H\, RH@ (@FJ*"DFH&@,
8@H@D@,, B@- &4*4<@<J, *,6FH&@&":@ >, H"8, 8"8 H@(@ HD,$J,H 4<,`V,, *:b >,(@ F4:J *@(@&@D>@,

4:4 @$ZR>@, @$b2"H,:\FH&@, &F,- H"84 *,6FH&@&":@ " & F@@H&,HFH&44 F" 4:4 " F@@$D"2>@ F" ^H4<

@$b2"H,:\FH&@<. E *DJ(@6 FH@D@>Z, $Z:@ $Z FHD">>@ (@&@D4H\ @ H@<, RH@ (@FJ*"DFH&@ F@&,DT4:@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, 8@(*" @$FH@bH,:\FH&" H"8@&Z, RH@ @>4 4F8:`R"`H

BD@H4&@BD"&>@FH\ ,(@ *,b>4b B@ <,0*J>"D@*>@<J BD"&J. ?*>"8@ ^H" BD@$:,<" $@:,, B@:>@

D"FF<"HD4&",HFb & D"<8"N (:"&Z V (?$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\). =" *">>Z6

<@<,>H >,@$N@*4<@ F*,:"H\ @(@&@D8J 8 L@D<J:4D@&8, FH"H\4 16 & 2"&4F4<@FH4 @H D,2J:\H"H@&

">":42" D"2:4R>ZN 8@>P,BP46, :,0"V4N & @F>@&, (:"&Z V. %<,FH, F H,< BD,*:@0,>4, KD">P44 @

H@<, RH@$Z *@$"&4H\ & FH"H\` 16 F:@&" " & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<",
BD,*FH"&:b,HFb D"2J<>Z< & :`$@< F:JR",, B@F8@:\8J & >,< B@*R,D84&",HFb, RH@ >":4R4, 4

N"D"8H,D <,0*J>"D@*>@(@ @$b2"H,:\FH&" @BD,*,:b`HFb F4FH,<@6 <,0*J>"D@*>@(@ BD"&", " BD@FH@ >,

L@D<J:4D@&8@6 H@(@ 4:4 4>@(@ 8@>8D,H>@(@, >@ 42@:4D@&">>@(@ H,8FH".

"[ =] , F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@ J8"2">>@, @$b2"H,:\FH&@"

15. ="8@>,P, <@0>@ 2"*"H\ &@BD@F @ H@<, FB@F@$>" :4 L@D<J:4D@&8" " >, F@@H&,HFH&J,H H@<J,
RH@ HD,$J,H @H >,(@ J8"2">>@, @$b2"H,:\FH&@" @N&"H4H\ <>@0,FH&@ D"2:4R>ZN &4*@& >"DJT,>46. %

>,8@H@DZN F:JR"bN <,0*J>"D@*>@, @$b2"H,:\FH&@ <@0,H HD,$@&"H\ R,H8@ @BD,*,:,>>@(@ B@&,*,>4b F@

FH@D@>Z F@@H&,HFH&J`V,(@ (@FJ*"DFH&" ( >"BD4<,D, BD4>bH4b @BD,*,:,>>@(@ 2"8@>"). % *DJ(4N

F:JR"bN @>@ <@0,H JFH">"&:4&"H\ <4>4<":\>Z6 FH">*"DH B@&,*,>4b, &ZT, 8@H@D@(@

F@@H&,HFH&J`V,, (@FJ*"DFH&@ <@0,H F&@$@*>@ B@*>4<"H\Fb ( >"BD4<,D, $@:\T4>FH&@ @$b2"H,:\FH& B@

BD"&"< R,:@&,8"). % B@F:,*J`V4N FH"H\bN BD,*BD4>4<",HFb B@BZH8" @N&"H4H\ >,8@H@DZ, 42 ^H4N

D"2:4R46 BJH,< D"2(D">4R,>4b H"8 >"2Z&",<ZN @$b2"H,:\FH& B@&,*,>4b, @$b2"H,:\FH&

BD,*@H&D"V,>4b 4 @$b2"H,:\FH& D,2J:\H"H"; ^H4 FH"H\4 $J*JH @$FJ0*,>Z & F@@H&,HFH&J`V,, &D,<b.
;@0>@ JH&,D0*"H\, RH@ L@D<J:4D@&8" " >, F@@H&,HFH&J,H" b&:b,HFb *@FH"H@R>@ (4$8@6 *:b @N&"H"

<>@(@R4F:,>>ZN &"D4">H@& @$b2"H,:\FH&" 4 RH@ :`$Z, F@<>,>4b <@(JH $ZH\ & *@FH"H@R>@6 <,D,

D"FF,b>Z & 8@<<,>H"D44. E *DJ(@6 FH@D@>Z, >,F8@:\8@ FHD">>@ (@&@D4H\ @ H@<, RH@ 8"8@,- :4$@
*,b>4, " >, F@@H&,HFH&J,H" @$b2"H,:\FH&J. C,*"8P4@>>@<J 8@<4H,HJ, &@2<@0>@, F:,*J,H D"FF<@HD,H\

":\H,D>"H4&>Z, L@D<J:4D@&84 >" D"2:4R>ZN b2Z8"N ( >"BD4<,D, " >, F@(:"FJ,HFb F").

35 I.C.J. Reports 1997 , p. 3, at p. 39 (para. 48) ( ^<L"2" *@$"&:,>").

36 (1990)20 UNRIAA 217, at p. 251.
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b) EH"H\b 17: =,FJV,FH&,>>@FH\ BD@4FN@0*,>4b >"DJT,>>@(@ <,0*J>"D@*>@(@

@$b2"H,:\FH&"

16. AD,0*, R,< F*,:"H\ 8"8@6- :4$@ &Z&@* & @H>@T,>44 FH"H\4 16, >,@$N@*4<@ D"FF<@HD,H\

H"80, FH"H\4 17 4 19(1). EH"H\b 17 BD,*JF<"HD4&",H F:,*J`V,,:

"1. ),b>4, (@FJ*"DFH&", >"DJT"`V,, <,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb

<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<, >,2"&4F4<@ @H @$ZR>@(@, *@(@&@D>@(@ 4:4 4>@(@

BD@4FN@0*,>4b ^H@(@ @$b2"H,:\FH&".

2. AD@4FN@0*,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&", >"DJT,>>@(@ (@FJ*"DFH&@<, >, &:4b,H >"

<,0*J>"D@*>J` @H&,HFH&,>>@FH\, 8@H@DJ` &:,R,H <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, ^H@(@
(@FJ*"DFH&"".

17. % 8@<<,>H"D44 8 FH"H\, 17 B@*>4<",HFb &"0>Z6 &@BD@F @ H@<, FJV,FH&J,H :4 &

<,0*J>"D@*>@< BD"&, ,*4>Z6 D,04< @H&,HFH&,>>@FH4 2" &F, >"DJT,>4b @$b2"H,:\FH&", H. ,. 4<,,H

:4 2>"R,>4, H@, RH@ H@ 4:4 4>@, @$b2"H,:\FH&@ " BD@4FN@*4H" @H *&JFH@D@>>,(@ 4:4

<>@(@FH@D@>>,(@ *@(@&@D", @*>@FH@D@>>,(@ "8H", >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&", <,FH>@(@

@$ZR"b 4:4 @$V,(@ BD4>P4B" BD"&". % >,< @H<,R",HFb, RH@:

" & $@:\T4>FH&, F4FH,< &>JHD,>>,(@ BD"&" 4<,,HFb *&" D"2:4R>ZN D,04<" (D"0*">F8@6

@H&,HFH&,>>@FH4, @*4> 42 8@H@DZN BD4<,>b,HFb 8 >"DJT,>4` @$b2"H,:\FH&", BD4>bH@(@ B@

*@(@&@DJ, " *DJ(@6 - 8 >"DJT,>4` @$b2"H,:\FH&", 4<,`V,(@ *DJ(@6 4FH@R>48" 37.

E JR,H@< <@<,>H@&, 8@H@DZ, J0, 2"L48F4D@&">Z & FH"H\bN 1 4 3, @H&,H b&:b,HFb @HD4P"H,:\>Z<.
% @H:4R4, @H $@:\T4>FH&" F4FH,< >"P4@>":\>@(@ BD"&"38 <,0*J>"D@*>@, BD"&@ 4<,,H ,*4>Z6

D,04< @H&,HFH&,>>@FH4 4:4 B@ <,>\T,6 <,D, ,*4>Z6 @$V46 D,04<. C"2D"$@H8" FB,P4":\>ZN

"&H@>@<>ZN D,04<@& @H&,HFH&,>>@FH4 &@2<@0>", 4 & ^H@< F:JR", @$V46 D,04< @H&,HFH&,>>@FH4

$J*,H 4F8:`R,> :4$@ & F4:J 8@>8D,H>@(@ B@:@0,>4b, :4$@ ( RH@ $@:,, &,D@bH>@) & F4:J

37 7@<<,>H"D46 8 FH"H\, 17, BJ>8H 3. ]H@ 2"b&:,>4, BD,*FH"&:b,H F@$@6 & @BD,*,:,>>@6

FH,B,>4 JBD@V,>4,, B@F8@:\8J >,8@H@DZ, BD"&@&Z, F4FH,<Z 4*JH *":\T, $"2@&@(@ D"2:4R4b <,0*J

@H&,HFH&,>>@FH\` ex contracto 4 @H&,HFH&,>>@FH\` ex delicto. ="BD4<,D, B@ 4FH@D4R,F84< BD4R4>"< -
@(D">4R,>4b *@(@&@D>@6 @H&,HFH&,>>@FH4 & F4:J >@D<, 8"F"`V4NFb &FHD,R>@(@ J*@&:,H&@D,>4b 4

4<JV,FH&,>>ZN @H>@T,>46, @HFJHFH&4, 8"8@(@- :4$@ @$V,(@ BD4>P4B" *,:48H>@6 @H&,HFH&,>>@FH4,
@(D">4R,>4b, F&b2">>Z, F L@D<"<4 4F8@&, - & @$V,< BD"&, $Z:4 D"2D"$@H">Z *DJ(4, 8"H,(@D44

@H&,HFH&,>>@FH4, 8@H@DZ, >, b&:b`HFb >4 8@>HD"8H>Z<4, >4 *,:48H>Z<4 ( 8&"24*@(@&@D,
D,FH4HJP4b ...). E<. J. Cooke and D. Oughton, "The Common Law of Obligations"
(Butterworths, London, 2nd ed., 1993), pp. 5-6, 52-59; W.V.H. Rogers, "Tort
(Winfield and Jolowicz)" (Sweet and Maxwell, London, 15th ed., 1998), pp. 4-18. QH@

8"F",HFb B@BZH84 BD@">":424D@&"H\ @H&,HFH&,>>@FH\ (@FJ*"DFH& F H@R84 2D,>4b " @F>@&">46 4F8"",
F<. I. Brownlie, "System of the Law of Nations, State Responsibility Part I", OUP,
Oxford, 1983, pp. 53-88.

38 7D"H846 FD"&>4H,:\>Z6 @$2@D F<. A. Tunc, "La responsabilité civile" (2nd edn,
Economica, 1989), pp. 32-46, (*, BD42>",HFb *,6FH&4H,:\>@FH\ D"2:4R4b & BD4>P4B,, >@

F@*,D04HFb BD42Z& 8 J>4L48"P44 D,04<@& *@(@&@D>@6 4 *,:48H>@6 @H&,HFH&,>>@FH4, >"F8@:\8@ ^H@

&@2<@0>@, " H"80, @H<,R",HFb, RH@ &B,D&Z, ^H@ $Z:@ F*,:">@ & 'D"0*">F8@< 8@*,8F,

Q,N@F:@&"844 & 1950 (@*J.
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BD4<,>,>4b BD4>P4B" lex specialis, 8@H@D@<J B@F&bV,>" FH"H\b 37 BD@,8H@& FH"H,639. ?*>"8@

B@<4<@ ^H@(@ &Z*&4(",HFb "D(J<,>H @$ @HFJHFH&44 F4FH,<"H4R,F8@(@ D"2:4R4b & <,0*J>"D@*>@<

BD"&, <,0*J @$b2"H,:\FH&"<4, &ZH,8"`V4<4 42 *@(@&@D@&, 4 @$b2"H,:\FH&"<4 4>@(@ BD@4FN@0*,>4b

( >"BD4<,D, &ZH,8"`V4<4 42 @*>@FH@D@>>,(@ "8H", 42 @$V,(@ <,0*J>"D@*>@(@ BD"&") 40. M@Hb

J8"2Z&":@F\ >" @HFJHFH&4, R,H8@(@ 4FH@R>48" & @H>@T,>44 ^H@(@ &@BD@F", @$2@D BD,P,*,>H>@(@

BD"&" 4 BD"8H484 B@8"2Z&",H, RH@:

" =" @$ZR>@,, *@(@&@D>@, 4:4 4>@, BD@4FN@0*,>4, >"DJT,>>@(@ @$b2"H,:\FH&" >48@(*" >,

FFZ:":4F\ *:b @BD"&*">4b, >"BD4<,D, &Z$@D" H@6 4:4 4>@6 L@D<Z &@2<,V,>4b JV,D$" 4:4

*:b @BD,*,:,>4b FJ$X,8H", @$:"*"`V,(@ BD"&@< HD,$@&"H\ @H&,HFH&,>>@FH4" 41.

):b @$XbF>,>4b @HFJHFH&4b H"8@(@ D"2:4R4b BD4&@*bHFb D"2>Z, BD4R4>Z. % R"FH>@FH4, " @*>@ 4 H@
0, @$b2"H,:\FH&@ 4>@(*" BD,*JF<"HD4&",HFb @$ZR>@6 >@D<@6 4 >@D<@6, 8@*4L4P4D@&">>@6 &

*@(@&@D>@< B@Db*8," 42, 4 @*4> 4 H@H 0, *@(@&@D R"FH@ F@*,D04H " *@(@&@D>Z," 4 " >@D<"H4&>Z,"
B@:@0,>4b, 4 B@^H@<J >" BD,*:"(",<@, D"2:4R4, <,0*J traités-lois 4 traités-contrats
B@:"("H\Fb >,:\2b43.

18. %H@D@6 &@BD@F, D"FF<"HD4&",<Z6 & FH"H\, 17(2), 2"8:`R",HFb & H@<, <@0,H :4

BD@4FN@0*,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" 8"84<- :4$@ @$D"2@< &:4bH\ >" D,04< @H&,HFH&,>>@FH4

2" ,(@ >"DJT,>4,. % *">>@< F:JR", B@H,>P4":\>@ FJV,FH&,>>@, D"2:4R4, F@FH@4H & D"2:4R44

<,0*J @$b2"H,:\FH&"<4 B,D,* <,0*J>"D@*>Z< F@@$V,FH&@< (@FJ*"DFH& & P,:@< 4 @$b2"H,:\FH&"<4

B,D,* @*>4< 4:4 >,F8@:\84<4 (@FJ*"DFH&"<4. G,< >, <,>,, & 8@<<,>H"D44 JH&,D0*",HFb, RH@

" BD,@$:"*"`V,, 2>"R,>4, ^H4N @$b2"H,:\FH& B@ FD"&>,>4` F *DJ(4<4 2"&4F4H @H 4N F@*,D0">4b, "

>, @H BD@P,FF" 4N F@2*">4b" 44. AD4&,*,>>"b BD4R4>" F@FH@4H & H@<, RH@ " & <,0*J>"D@*>@<
BD"&@B@Db*8, >,H 4FH@R>48", FB,P4":\>@ BD,*>"2>"R,>>@(@ *:b F@2*">4b " JFH"&>ZN" 4:4

" @F>@&@B@:"("`V4N" BD4>P4B@& ..." 45. % 8@<<,>H"D44 F*,:"> &Z&@* @$ @HFJHFH&44

>,@$N@*4<@FH4 FFZ:"H\Fb & FH"H\, 17 >" FH"H\` 103 IFH"&" 4:4 4<B,D"H4&>Z, >@D<Z

<,0*J>"D@*>@(@ BD"&"46.

7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 17

39 E<. 8@<<,>H"D46 8 FH"H\, 17, BJ>8H 5, 4 RH@ 8"F",HFb D"FF<@HD,>4b BD4>P4B" lex
specialis & BD@,8H"N FH"H,6, H@ F<. A,D&Z6 *@8:"*, A/CN.4/490/Add.4, BJ>8H 27.

40 E<. 8@<<,>H"D46 8 FH"H\, 17, BJ>8HZ 19-20.

41 G"< 0,, BJ>8H 11.

42 G"< 0,, BJ>8H 20.

43 G"< 0,.

44 7@<<,>H"D46 8 FH"H\, 17, BJ>8H 21.

45 G"< 0,.

46 7@<<,>H"D46 8 FH"H\, 17, BJ>8H 23.
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19. S&,6P"D4b @H<,R",H, RH@ D"2XbF>,>4, & FH"H\, 17 " N@Hb 4 b&:b,HFb "$F@:`H>@ BD"&4:\>Z<,
>, *@$"&:b,H >4R,(@ >@&@(@ 8 BD4>P4BJ, 42:@0,>>@<J & FH"H\, 16" 47. 'D,P4b @H<,R",H, RH@,
8"8 BD,*FH"&:b,HFb, BJ>8H 2 " b&:b,HFb :4T>4<" 48.

EH"H\b 17(1): " AD@4FN@0*,>4," @$b2"H,:\FH& ( @$ZR>@,, *@(@&@D>@, 4:4 4>@,)

20. % N@*, "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ *,:J @ FJ*>, " C^6>$@J I@DD4@D" =@&"b 1,:">*4b

JH&,D0*":" @ H@<, RH@ &@BD@FZ &ZB@:>,>4b *@(@&@D" & B,D&J` @R,D,*\ D,(J:4DJ`HFb BD"&@<

*@(@&@D@& 4 RH@ BD"&@&Z, >@D<Z @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4(D"`H BD@FH@ FJ$F4*4"D>J`

D@:\49. A@ <>,>4` =@&@6 1,:">*44, @*>@ 42 F:,*FH&46 2"8:`R":@F\ & H@<, RH@ ,*4>FH&,>>Z<4

@BD"&*">4b<4 >,F@$:`*,>4b *@(@&@D>@(@ @$b2"H,:\FH&" b&:b`HFb @BD"&*">4b, BD,*JF<@HD,>>Z, &

%,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& ( >,&@2<@0>@FH\ &ZB@:>,>4b, 8@D,>>@,

42<,>,>4, @$FH@bH,:\FH&). !D$4HD"0>Z6 HD4$J>": F ^H4< >, F@(:"F4:Fb. A@ ,(@ <>,>4`,

" BD"&@&Z, B@F:,*FH&4b >"DJT,>4b *@(@&@D", &8:`R"b @BD,*,:,>4, @$FH@bH,:\FH&, 8@H@DZ,

<@(JH 4F8:`R"H\ BD@H4&@BD"&>@FH\ ... 4 >"*:,0"V4, FD,*FH&" BD"&@&@6 2"V4HZ & F:JR",

>"DJT,>4b, b&:b`HFb &@BD@F"<4, D,(J:4DJ,<Z<4 @$ZR>@- BD"&@&Z<4 >@D<"<4 @$
@H&,HFH&,>>@FH4 (@FJ*"DFH&. AD4R4>" F@FH@4H & H@<, RH@ @$V4, BD4>P4BZ <,0*J>"D@*>@(@

BD"&", 8"F"`V4,Fb @H&,HFH&,>>@FH4 (@FJ*"DFH&, & D"&>@6 FH,B,>4 BD4<,>4<Z & F:JR",

>"DJT,>4b *@(@&@D>@(@ @$b2"H,:\FH&", B@F8@:\8J & @$:"FH4 <,0*J>"D@*>@(@ BD"&" >,

BD@&@*4HFb D"2:4R4, <,0*J *@(@&@D>@6 4 *,:48H>@6 @H&,HFH&,>>@FH\`, 4 B@^H@<J :`$@,

>"DJT,>4, (@FJ*"DFH&@< 8"8@(@- :4$@ @$b2"H,:\FH&", >,2"&4F4<@ @H ,(@ BD@4FN@0*,>4b,
&:,R,H 2" F@$@6 @H&,HFH&,>>@FH\ (@FJ*"DFH&" 4, F:,*@&"H,:\>@, @$b2">>@FH\ BD@42&,FH4

&@2<,V,>4,. C"2J<,,HFb, RH@ 8@>8D,H>Z6 *@(@&@D <@0,H F"< B@ F,$, @(D">4R4&"H\ 4:4

D"FT4DbH\ FL,DJ BD4<,>,>4b @$V4N BD"&@&ZN >@D< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&,
>"BD4<,D, B@FD,*FH&@< JFH">@&:,>4b F4FH,<Z FD,*FH& BD"&@&@6 2"V4HZ & F:JR", ,,

>"FHJB:,>4b" 50.

21. % *,:, @ BD@,8H, '"$R48@&@ - ="*\b<"D@T ;,0*J>"D@*>Z6 EJ* F@F:":Fb >" FH"H\` 17 &

B@**,D08J B@:@0,>4b @ H@<, RH@ " @BD,*,:,>>@ JFH">@&:,>@, RH@, 8@(*" (@FJ*"DFH&@ F@&,DT4:@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, ,(@ <,0*J>"D@*>"b @H&,HFH&,>>@FH\, F8@D,, &F,(@, >"FHJB",H

>,2"&4F4<@ @H N"D"8H,D" @$b2"H,:\FH&", 8@H@D@, @>@ >, &ZB@:>4:@" 51. ]H" &Z*,D08" J0,

@$FJ0*":"F\, @*>"8@ @>" >, @8"2Z&",H 8"8@6- :4$@ *@B@:>4H,:\>@6 B@**,D084 B@:@0,>4`,
F@*,D0"V,<JFb & FH"H\, 17(1) 52.

47 A/CN.4/488, FHD. 50.

48 A/CN.4/492, FHD. 9.

49 (1990) 20 UNRIAA 217 at p. 249.

50 Ibid., at p. 251. !D$4HD"0>Z6 HD4$J>": $Z: ,*4>@*JT,> & ^H@< &@BD@F,.

51 I.C.J. Reports 1997 , p. 7 at pp. 38-39 (para. 47).

52 % ^H@< *,:, E:@&"84b 2"D,2,D&4D@&":" 2" F@$@6 BD"&@ &Z*&4>JH\ "D(J<,>H ( 8"8 ^H@
F*,:":" =@&"b 1,:">*4b) @ H@<, RH@ @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\, >, b&:b`HFb

@BD"&*">4,< *:b >"DJT,>4b bF>@ &ZD"0,>>@(@ *@(@&@D>@(@ B@:@0,>4b. %,>(D4b F ^H4< >,

F@(:"F4:"F\. 7"8 4 !D$4HD"0>Z6 HD4$J>": & *,:, @ FJ*>, " C,6>$@J I@DD4@D", ;,0*J>"D@*>Z6

( BD@*@:0,>4,...)
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EH"H\b 17(2): " >, &:4b,H"

22. E@(:"F>@ 8@<<,>H"D4`, P,:\ L@D<J:4D@&84 FH"H\4 17(2) F@FH@4H :4T\ & H@<, RH@$Z

B,D,*"H\ <ZF:\ @ H@<, RH@ " D"2:4R4, <,0*J D"2>Z<4 H4B"<4 <,0*J>"D@*>@- BD@H4&@BD"&>ZN
*,b>46 B@ BD@4FN@0*,>4` @$b2"H,:\FH&" >, 4<,,H @F>@&">46 *:b FJV,FH&@&">4b & @$V,<

<,0*J>"D@*>@< BD"&," 53. % R"FH>@FH4, @H<,R":@F\, RH@ $@:,, &ZF@8@, 4,D"DN4R,F8@, B@:@0,>4,

@*>@(@ @$b2"H,:\FH&" B@ FD"&>,>4` F *DJ(4< ( >"BD4<,D, F@(:"F>@ FH"H\, 103 IFH"&", RH@ 8"F",HFb

@H>@T,>46 <,0*J (@FJ*"DFH&"<4- R:,>"<4) >, 4<,,H 8"84N- :4$@ B@F:,*FH&46 *:b D,04<"
@H&,HFH&,>>@FH4:

" B@F:,*FH&4b BD4<,>,>4b [ 42:"(",<@(@ & FH"H\, 103 IFH"&"] BD4>P4B" >, 4<,`H @H>@T,>4b

8 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, &ZH,8"`V,6 42 >"DJT,>4b <,0*J>"D@*>ZN @$b2"H,:\FH&,
4 ... @>4 @H>@FbHFb 8 *,6FH&4H,:\>@FH4 >,8@H@DZN *@(@&@D>ZN @$b2"H,:\FH& & F:JR",

8@::4244 <,0*J ^H4<4 @$b2"H,:\FH&"<4 4 @$b2"H,:\FH&"<4, 8@H@DZ, $Z:4 BD4>bHZ (@FJ*"DFH&"<4 -
R:,>"<4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 & F@@H&,HFH&44 F IFH"&@<. % F4:J B@:@0,>4b,
F@*,D0"V,(@Fb & FH"H\, 103, @$b2"H,:\FH&@, BD,*JF<@HD,>>@, F@(:"T,>4,<, *,6FH&J`V4<

<,0*J *&J<b (@FJ*"DFH&"<4 - R:,>"<4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46, >@

BD@H4&@D,R"V4, @$b2"H,:\FH&"<, F@*,D0"V4<Fb & IFH"&,, FH">@&4HFb >,*,6FH&4H,:\>Z< & H@6

<,D,, & 8"8@6 @>@ BD@H4&@D,R4H IFH"&J, 4 B@^H@<J >, <@0,H FH"H\ @$X,8H@< >"DJT,>4b,
&:,8JV,(@ <,0*J>"D@*>J` @H&,HFH&,>>@FH\. 3 ,F:4 @$b2"H,:\FH&@, BD@H4&@D,R"V,,

@$b2"H,:\FH&"<, JFH">@&:,>>Z< & IFH"&,, F&b2Z&",H (@FJ*"DFH&@- R:,>" F (@FJ*"DFH&@<-
>,R:,>@<, H@ F@2*"&",<"b BD@$:,<" $J*,H @H>@F4H\Fb 8 BD@$:,<"<, &@2>48"`V4< @$ZR>@ &

F:JR", 8@::4244 <,0*J @$b2"H,:\FH&"<4, BD4>bHZ<4 (@FJ*"DFH&@< B@ @H>@T,>4` 8

>,F8@:\84< *DJ(4< (@FJ*"DFH&"<, BD4R,< BD4 JF:@&44, RH@ >@D<" IFH"&", JFH">"&:4&"`V"b

@BD,*,:,>>Z, @$b2"H,:\FH&", >, FH":" 2" ^H@ &D,<b 4<B,D"H4&>@6 >@D<@6 @$V,(@

<,0*J>"D@*>@(@ BD"&", @$b2"H,:\>@6 & ^H@< 8"R,FH&, *:b &F,N (@FJ*"DFH&. A@^H@<J >,

FJV,FH&J,H 8"84N- :4$@ @F@$ZN BD@$:,< @H&,HFH&,>>@FH4, 8@H@DZ, F:,*J,H D"2D,T4H\" 54.

23. ]H" &Z*,D08" >J0*",HFb & >,F8@:\84N 8@<<,>H"D4bN. %@- B,D&ZN, & R"FH4 &H@D@6 BD@,8H@&

FH"H,6 BD@&,*,>@ >,F8@:\8@ D"2:4R46 <,0*J >"DJT,>4b<4 @$b2"H,:\FH&" @F@$@(@ N"D"8H,D"

( @$b2"H,:\FH&" erga omnes, 4<B,D"H4&>Z, >@D<Z) B@ FD"&>,>4`, >"BD4<,D, F @$ZR>Z<4

>"DJT,>4b<4 *&JFH@D@>>,(@ *@(@&@D"55, 4 &B@:>, <@0,H &@2>48>JH\ >,@$N@*4<@FH\ & *":\>,6T,6

D"2D"$@H8, H"84N B@F:,*FH&46. +F:4 $J*,H JFH">@&:,>@ D"2:4R4, <,0*J <,0*J>"D@*>Z<4

BD,FHJB:,>4b<4 4 <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4, H@ <@0>@ BD,*B@:@04H\, RH@ ^H@ D"2:4R4,

$J*,H 4<,H\ *":,8@ 4*JV4, B@F:,*FH&4b56. ="BD4<,D, & F:JR", >@D<Z, (:"&>"b P,:\ 8@H@D@6

F@FH@4H & >"8"2">44 &4>@&>@(@ ( H. ,. & 8@>H,8FH,, F@$FH&,>>@ (@&@Db, J(@:@&>@6 @H&,HFH&,>>@FH4),

52 (... BD@*@:0,>4,)
EJ* @H>,FFb 8 @$FH@bH,:\FH&"<, 4F8:`R"`V4< BD@H4&@BD"&>@FH\, 8"8 4<,`V4< & BD4>P4B,

@H>@T,>4, 8 &@BD@FJ @ >"DJT,>44 *@(@&@D", @*>"8@ 2"H,< BD42>":, RH@ F@@H&,HFH&J`V4,

@$FH@bH,:\FH&" >, @BD"&*Z&"`H L"8H4R,F8@, >,&ZB@:>,>4,: I.C.J. Reports 1997 , p. 7, at pp.
38 (para. 47) and 63 (para. 101).

53 7@<<,>H"D46 8 FH"H\, 17, BJ>8H 27.

54 G"< 0,, BJ>8H 23.

55 E<. FH"H\4 40(3), 43(b), 50(e), 51-53.

56 A,D&Z6 *@8:"*, A/CN.4/490/Add.1, BJ>8H 51; Add.3, BJ>8HZ 84-86, 90-92.
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<@0>@ BD,*B@:@04H\ BD4<,>,>4, *DJ(4N 4 $@:,, FHD@(4N >@D< BD4F&@,>4b, R,< & F:JR", >@D<

*,:48H>@6 4:4 (D"0*">F8@6 @H&,HFH&,>>@FH4, (:"&>"b P,:\ 8@H@DZN F@FH@4H & @$,FB,R,>44

BD,8D"V,>4b, D,FH4HJP44 4 &@2<,V,>4b. E JR,H@< ^H4N &@2<@0>@FH,6 FHD">>@ 2&JR4H LD"2" @

H@<, RH@ " 8"84,- :4$@ @F@$Z, BD@$:,<Z @H&,HFH&,>>@FH4 @HFJHFH&J`H".

24. %@- &H@DZN, *,:@ >, & H@<, RH@ FH"H\b 103 8"F",HFb " *,6FH&4H,:\>@FH4 >,8@H@DZN
*@(@&@D>ZN @$b2"H,:\FH& & F:JR", 8@::4244 <,0*J >4<4 4 @$b2"H,:\FH&"<4, &2bHZ<4 >" F,$b (@FJ*"DFH&"<4 -
R:,>"<4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 & F4:J IFH"&"". EH"H\b 103 F@&,DT,>>@ @BD,*,:,>>@

BD,*>"2>"R,>" *:b JFH">@&:,>4b H@(@, 8"8@, 42 *&JN 8@::4*4DJ`V4N @$b2"H,:\FH& 4<,,H

BD,4<JV,FH&,>>J` F4:J & H@< 4:4 4>@< 8@>8D,H>@< F:JR",. ?>" BD,*JF<"HD4&",H :4T\ H@, RH@

@$b2"H,:\FH&" B@ IFH"&J 4<,`H BD,4<JV,FH&,>>J` F4:J & F:JR", BD@H4&@D,R4b F @$b2"H,:\FH&"<4 B@

*DJ(4< *@(@&@D"<, " >, H@, RH@ *DJ(4, *@(@&@DZ b&:b`HFb >,*,6FH&4H,:\>Z<457. 7D@<, H@(@,
<@0>@ BD,*&4*,H\ &@2<@0>@FH\ 8@::4244 <,0*J 4<B,D"H4&>@6 >@D<@6 4 @$b2"H,:\FH&@<,
&ZH,8"`V4< 42 *@(@&@D", *"0, ,F:4 F"< B@ F,$, *@(@&@D b&:b,HFb & B@:>@6 <,D,

>"*:,0"V4<58. A@^H@<J >,:\2b 4F8:`R4H\, RH@ " BD@4FN@0*,>4," @$b2"H,:\FH&" ( >"BD4<,D, &

IFH"&, 4:4 & 4<B,D"H4&>@6 >@D<,) <@0,H " &:4bH\" >" <,0*J>"D@*>J` @H&,HFH&,>>@FH\,
&ZH,8"`VJ` 42 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&". C"2J<,,HFb, RH@ F@*,D0">4,

@$b2"H,:\FH&" <@0,H @8"2Z&"H\ F4:\>@, &@2*,6FH&4, >" @H&,HFH&,>>@FH\, >@ &F, 0,

" BD@4FN@0*,>4," @$b2"H,:\FH&" <@0,H 4<,H\ &"0>Z, B@F:,*FH&4b *:b ,(@ F@*,D0">4b59.

%Z&@*Z & @H>@T,>44 FH"H\4 17

25. %4*4<@, P,:\ BJ>8H" 2 F@FH@4H H@:\8@ & H@<, RH@$Z B,D,*"H\ 4*,` @ H@<, RH@ ,F:4

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, $Z:@ F@&,DT,>@, H@ BD@4FN@0*,>4, @$b2"H,:\FH&" >, <,>b,H

^H@(@ L"8H". ?*>"8@ ^H@ HD`42<; >"DJT,>4, b&:b,HFb >"DJT,>4,< 8"84< $Z >4 $Z: 4FH@R>48

@$b2"H,:\FH&". 7D@<, H@(@, ^H@ J0, R,H8@ B@*D"2J<,&",HFb & FH"H\, 3 4 & BJ>8H, 1 FH"H\4 17.
A@ ^H4< BD4R4>"< BJ>8H 2 b&:b,HFb >,>J0>Z<, &>@F4H BJH">4PJ 4 ,(@ F:,*J,H 4F8:`R4H\.

26. QH@ 8"F",HFb BJ>8H" 1, H@ H@H L"8H, RH@ ;,0*J>"D@*>@<J EJ*J 4 *DJ(4< HD4$J>":"<

B@HD,$@&":@F\ &Z>,FH4 D,T,>4, B@ ^H@<J &@BD@FJ, F&4*,H,:\FH&J,H @ H@<, RH@ F@*,D0"V,,Fb & >,<

D"2XbF>,>4, b&:b,HFb B@:,2>Z<. 7D@<, H@(@, B@:@0,>4, @ H@<, RH@ <,0*J>"D@*>@, BD"&@ &

@$V,< >, BD@&@*4H D"2:4R4, <,0*J D,04<@< @H&,HFH&,>>@FH4 2" >"DJT,>4b *@(@&@D" 4 2"

>"DJT,>4b *DJ(4N BD"&@&ZN >@D<, b&:b,HFb &"0>Z<. 7"8 J0, @H<,R":@F\, &@ <>@(4N BD"&@&ZN

57 % FH"H\, 103 >4R,(@ >, (@&@D4HFb @ BD@H4&@D,R44 F @$b2"H,:\FH&"<4, &ZH,8"`V4<4 42

*DJ(4N 4FH@R>48@&, >"BD4<,D, @$V,(@ <,0*J>"D@*>@(@ BD"&", N@Hb 8"8 *@(@&@D IFH"& $J*,H

@$ZR>@ 4<,H\ BD,4<JV,FH&,>>J` F4:J & @H>@T,>4bN <,0*J ,(@ JR"FH>48"<4 B,D,* :`$@6 >@D<@6,
8@H@D"b >, b&:b,HFb 4<B,D"H4&>@6.

58 ="BD4<,D, ;@>D,":\F8"b 8@>&,>P4b 1971 (@*", 8 8@H@D@6 EJ* BD4<,>4: FH"H\` 103
IFH"&" & *,:, 9@8,D$4 ( &D,<,>>Z, <,DZ), I.C.J. Reports 1992 , p. 3, at p. 16. E<.
BJ>8H 9 &ZT,.

59 ="BD4<,D, @$b2"H,:\FH&@, &ZH,8"`V,, 42 @*>@FH@D@>>,(@ "8H", *@:0>@ H@:8@&"H\Fb &

B,D&J` @R,D,*\ F JR,H@< >"<,D,>4b 4>*4&4*J":\>@(@ FJ$X,8H", @*>"8@ ^H@ >, BD4<,>b,HFb B@

@H>@T,>4` 8 *@(@&@D>@<J @$b2"H,:\FH&J: FD. *,:@ @$ !>(:@- 4D">F8@6 >,LHb>@6 8@<B">44
( BD,*&"D4H,:\>@, &@2D"0,>4,), I.C.J. Reports 1952 , p. 93, at pp. 104-105.
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F4FH,<"N "&H@<"H4R,F84 BD@&@*4HFb D"2:4R4, <,0*J *@(@&@D>@6 4 *,:48H>@6 @H&,HFH&,>>@FH\`60.
A@ ^H4< BD4R4>"< FJV,FH&@ BJ>8H" 1 F:,*J,H F@ND">4H\. ?*>"8@ EB,P4":\>Z6 *@8:"*R48

F@(:"T",HFb F 8@<<,>H"D4b<4 BD"&4H,:\FH&" S&,6P"D44, B@ <,>\T,6 <,D, & H@<, RH@ B@ FJV,FH&J

BJ>8H 1 D"2XbF>b,H FH"H\` 16. C,8@<,>*@&":@F\ *@B@:>4H\ FH"H\` 16 &ZD"0,>4,< " >,2"&4F4<@ @H
4FH@R>48" ( $J*\ H@ @$ZR>Z6, *@(@&@D>Z6 4:4 4>@6) ^H@(@ @$b2"H,:\FH&"" 61.

c) EH"H\b 19(1): =,FJV,FH&,>>@FH\ @$X,8H" >"DJT,>>@(@ @$b2"H,:\FH&"

27. % FH"H\, 19 D"FF<"HD4&",HFb (:"&>Z< @$D"2@< " D"2:4R4," <,0*J <,0*J>"D@*>Z<4

BD"&@>"DJT,>4b<4 4 <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 (@FJ*"DFH&", 8@H@D@, B@*D@$>@ @$FJ0*":@F\

& BD,*Z*JV,< *@8:"*,62. ?*>"8@ 2*,F\ >,@$N@*4<@ @$FJ*4H\ @*4> "FB,8H FH"H\4 19. AJ>8H 1
BD,*JF<"HD4&",H F:,*J`V,,:

"1. ),b>4, (@FJ*"DFH&", >"DJT"`V,, <,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb

<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<, >,2"&4F4<@ @H @$X,8H" >"DJT,>>@(@ @$b2"H,:\FH&"".

]H@ BD,*FH"&:b,H F@$@6 *":\>,6T,, D"2XbF>,>4, @$V4N L@D<J:4D@&@8 FH"H,6 3 4 16, >,

@H:4R"`V,,Fb @H D"2XbF>,>4b, F@*,D0"V,(@Fb & FH"H\, 17(1).

28. % 8@<<,>H"D44 8 FH"H\, 19(1) @H<,R",HFb, RH@ @>" " >, <@0,H B@D@0*"H\ 8"84N- :4$@
F@<>,>46, *"0, >" R4FH@ :@(4R,F8@6 @F>@&," 63, 4 *":,, F:,*J,H @$2@D BD,P,*,>H>@(@ BD"&" 4

*@8HD4>Z. 7"8 ^H@ @$ZR>@ 4<,,H <,FH@ F H"84<4 ^:,<,>H"D>Z<4 B@>bH4b<4, & JB@<b>JHZN

4FH@R>48"N @R,>\ <":@ @$FJ0*",HFb &@BD@F @ H@R>@FH4, 4 ^H@, $,2 &Fb8@(@ F@<>,>4b, F&b2">@ F

H,<, RH@ @>4 >, >J0*"`HFb & D"2XbF>,>4bN 4:4 >, @FB"D4&"`HFb.

7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 19(1 )

29. AD"&4H,:\FH&" BD,*FH"&4:4 $@:\T, 8@<<,>H"D4,& & @H>@T,>44 FH"H\4 19, R,< B@ :`$@<J

*DJ(@<J BD@,8HJ FH"H\4. ?*>"8@ >4 @*4> 42 ^H4N 8@<<,>H"D4,& >, 8"F",HFb ( 4:4 *:b ^H@6 P,:4
>, FH"&4H B@* F@<>,>4,) BD4>P4B, 42:@0,>>Z6 & BJ>8H, 1, ,F:4 >, FR4H"H\, RH@ *:b H,N

BD"&4H,:\FH&, 8@H@DZ, &ZFHJB"`H 2" 4F8:`R,>4, FH"H\4 1964, BJ>8H 1 >, 4<,,H $@:\T@(@

2>"R,>4b65.

60 E<. BJ>8H 17 &ZT,.

61 A@:>Z6 H,8FH BD,*:@0,>>@6 FH"H\4 16 F<. & BJ>8H, 34 >40,.

62 E<. B,D&Z6 *@8:"*, A/CN.4/490/Add.1-3; *@8:"* 7;A 1998 (@*", ?L4P4":\>Z,

@HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH HD,H\b F,FF4b, )@B@:>,>4, 10 (A/53/10),
BJ>8HZ 241-331.

63 7@<<,>H"D46 8 FH"H\, 19, BJ>8H 3.

64 ="BD4<,D, !&FHD4b (A/CN.4/488, FHD. 55); KD">P4b ( H"< 0,, FHD. 58); E@,*4>,>>@,

7@D@:,&FH&@ ( H"< 0,, FHD. 72), aB@>4b (A/CN.4/492, FHD. 11).

65 % BD,*FH"&:,>>ZN D">,, 8@<<,>H"D4bN Q4:4 J8"2":", RH@ B@:@0,>4b, F@*,D0"V4,Fb &

R"FH4 B,D&@6 4 FH"H\bN 16 4 19, *@:0>Z H@:8@&"H\Fb F@&<,FH>@ ( +0,(@*>48 ... 1980 (@*,
H@< II, R"FH\ B,D&"b, FHD. 106). K,*,D"H4&>"b C,FBJ$:48" ',D<">44 BD,*:@04:" &8:`R4H\ " &

( BD@*@:0,>4,...)
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#"2@&Z6 BD4>P4B

30. I*4&4H,:\>@, >@ & 8@<<,>H"D44 >, P4H4DJ,HFb &"0>@, 2"b&:,>4, A@FH@b>>@6 B":"HZ & *,:,

" I4<$:*@>", & 8@H@D@< @>" B@*H&,D*4:", RH@ " BD"&@ 2"8:`R"H\ <,0*J>"D@*>Z, F@(:"T,>4b [sc.,
B@ :`$@<J &@BD@FJ, 8"F"`V,<JFb ^H@(@ (@FJ*"DFH&"] b&:b,HFb "HD4$JH@< FJ&,D,>4H,H"

(@FJ*"DFH&"" 66. ]H@ B@:@0,>4, - viz., @ H@<, RH@ @HFJHFH&J,H a priori @(D">4R,>4, &

@H>@T,>44 @$X,8H", & @H>@T,>44 8@H@D@(@ (@FJ*"DFH&" <@(JH BD4>4<"H\ <,0*J>"D@*>Z,

@$b2"H,:\FH&", R"FH@ B@*H&,D0*":@F\ & H@< 4:4 4>@< 8@>H,8FH,67. ="BD4<,D, & *,:, @ =48"D"(J"

( FJV,FH&@ *,:") ;,0*J>"D@*>Z6 EJ* 2"b&4:, RH@ @> >, <@0,H " @$>"DJ04H\ & *4"B"2@>, @$X,8H@&
<,0*J>"D@*>ZN F@(:"T,>46 8"84,- :4$@ BD,BbHFH&4b ..., >, *"`V4, (@FJ*"DFH&J &@2<@0>@FH\

$D"H\ >" F,$b @$b2"H,:\FH&"", & @H>@T,>44 " &@BD@F" &>JHD,>>,6 B@:4H484, >"BD4<,D &@BD@F",
8"F"`V,(@Fb BD@&,*,>4b F&@$@*>ZN &Z$@D@& >" ,(@ H,DD4H@D44" 68.

31. 3>Z<4 F:@&"<4, &D,<b @H &D,<,>4 &Z*&4(":Fb "D(J<,>H @ H@<, RH@ (@FJ*"DFH&@ a priori
<@(:@ >, $D"H\ >" F,$b @$b2"H,:\FH&@ F H,< 4:4 4>Z< 8@>8D,H>Z< @$X,8H@<, 4 >,42<,>>Z6 @H&,H

F@FH@b: & H@<, RH@ &@BD@F F@FH@4H H@:\8@ & H@<, *,:":@ :4 ^H@ (@FJ*"DFH&@. !>":@(4R>Z<

@$D"2@<, 4>@(*" &Z*&4(":Fb "D(J<,>H @ H@<, RH@ @$b2"H,:\FH&@, F&b2">>@, F @BD,*,:,>>Z<

@$X,8H@<, <@0,H $ZH\ >"DJT,>@ :4T\ B@FD,*FH&@< B@&,*,>4b ">":@(4R>@(@ N"D"8H,D". % *,:, @

>,LHb>ZN B:"HL@D<"N E@,*4>,>>Z, SH"HZ &Z*&4>J:4 "D(J<,>H @ H@<, RH@ *@(@&@D @ *DJ0$, &

L@D<, HD"*4P4@>>@(@ *@(@&@D" @ *DJ0$,, H@D(@&:, 4 FJ*@N@*FH&, >, <@0,H $ZH\ & BD4>P4B,

>"DJT,> B@&,*,>4,<, F&b2">>Z< F BD4<,>,>4,< &@@DJ0,>>@6 F4:Z 4 @FJV,FH&:,>>Z< & D"<8"N

@$,FB,R,>4b >"P4@>":\>@6 $,2@B"F>@FH4 4:4 @$@D@>Z; JH&,D0*":@F\, RH@ " *@(@&@D @ H@D(@&:,"
*@:0,> $ZH\ >"DJT,> " & H@D(@&@6 FL,D,", H. ,. B@&,*,>4,< H@D(@&@(@, " >, &@,>>@(@ N"D"8H,D".
E:,*FH&4, ^H@(@ "D(J<,>H" F@FH@b:@ & H@<, RH@ EJ* >, D"FB@:"(",H `D4F*48P4,6 D"FF<"HD4&"H\

*,:@, 8@H@D@, >, 8"F",HFb B@&,*,>4b, F&b2">>@(@ F H@D(@&:,6. EJ* 8D"H8@ BD@8@<<,>H4D@&": ^H@H

&@BD@F F:,*J`V4< @$D"2@<:

" )@(@&@D 1955 (@*" >":"(",H >" 8"0*J` 42 FH@D@> D"2>Z, @$b2"H,:\FH&" B@ D"2>Z<

&@BD@F"<. 9`$Z, *,6FH&4b @*>@6 42 FH@D@>, 8@H@DZ, >, F@(:"FJ`HFb F ^H4<4

@$b2"H,:\FH&"<4, b&:b`HFb >,2"8@>>Z<4, >,2"&4F4<@ @H FD,*FH&, 8@H@DZ, $Z:4

4FB@:\2@&">Z. ="DJT,>4, BD"& @*>@6 FH@D@>Z F@(:"F>@ *@(@&@DJ B@FD,*FH&@< BD4<,>,>4b

F4:Z b&:b,HFb >,2"8@>>Z<, 8"8 4 >"DJT,>4, & D,2J:\H"H, "*<4>4FHD"H4&>@(@ D,T,>4b 4:4

65 (... BD@*@:0,>4,)
FH"H\` 17 8@>P,BP4`, @HD"0,>>J` & BJ>8H, 1 FH"H\4 19" ( +0,(@*>48 ... 1981 (@*, H@< II,
R"FH\ B,D&"b, FHD. 90).

66 P.C.I.J. Ser. A, No. 1 (1923), at p. 25.

67 % *,:"N @ ),8D,H"N @ >"P4@>":42"P44 & GJ>4F, 4 ;"D@88@ A":"H" @H<,H4:", RH@, N@Hb

>"P4@>":\>"b `D4F*48P4b (@FJ*"DFH& D"FBD@FHD">b,HFb >" &@BD@FZ, 8@H@DZ, " & BD4>P4B," >,

D,(J:4DJ`HFb <,0*J>"D@*>Z< BD"&@<, @$X,< >"P4@>":\>@6 `D4F*48P44 - ^H@ " 4F8:`R4H,:\>@
@H>@F4H,:\>Z6 &@BD@F": P.C.I.J. Ser. B , No. 4 (1923), at p. 24. E<. H"80, *,:@ @

H@:8@&">44 <4D>ZN *@(@&@D@& ( B,D&Z6 ^H"B), I.C.J. Reports 1950 , p. 65, at pp. 70-71;
*,:@ =@HH,$@<" ( &H@D@6 ^H"B), I.C.J. Reports 1955 , p. 4, at pp. 20-21; *,:@

" 3>H,DN">*,:\" ( BD,*&"D4H,:\>Z, &@2D"0,>4b), I.C.J. Reports 1959 , p. 6, at p. 24; *,:@,
8"F"`V,,Fb BD"&" BD@N@*" R,D,2 H,DD4H@D4` 3>*44 ( FJV,FH&@ *,:") I.C.J. Reports 1960 ,
p. 6, at p. 33.

68 I.C.J. Reports 1986 , p. 14, at p. 131.
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8"84N- :4$@ 4>ZN FD,*FH&. A@^H@<J &@BD@FZ, 8"F"`V4,Fb BD4<,>,>4b F4:Z, per se >,

4F8:`R"`HFb 42 FL,DZ @N&"H" )@(@&@D" 1955 (@*". A@^H@<J "D(J<,>HZ, &Z*&4>JHZ, & ^H@6

F&b24 E@,*4>,>>Z<4 SH"H"<4, *@:0>Z $ZH\ @H&,D(>JHZ" 69.

K@D<J:4D@&8" BD4>P4B": " >,2"&4F4<@ @H @$X,8H""

32. G"84< @$D"2@<, :,0"V46 & @F>@&, BD4>P4B bF,>, >,2"&4F4<@ @H H@(@, 2"HD"(4&",HFb :4 @>

>" JD@&>, `D4F*48P44 ( 8"8 & *,:, @ >,LHb>ZN B:"HL@D<"N) 4:4 FJV,FH&" ( 8"8 & *,:, @
=48"D"(J"). ?*>"8@ J8"2">4, >" " @$X,8H" & BJ>8H, 1 b&:b,HFb >,8@>8D,H>Z< 4 B@*>4<",H,
&4*4<@, >,>J0>Z6 &@BD@F: 8"84, @$X,8HZ $J*JH B@2&@:bH\ BD@&@*4H\ H"8@, D"2:4R4,? % 8@>P,

8@>P@&, >,8@H@DZ, @$X,8HZ <@(JH & $@:\T,6 FH,B,>4, R,< *DJ(4,, B@2&@:bH\ FJ*4H\ @ BD4>bH44

<,0*J>"D@*>@(@ @$b2"H,:\FH&". A@ ^H4< BD4R4>"<, ,F:4 BJ>8H 1 $J*,H F@ND">,>, $Z:@ $Z $@:,,

BD,*B@RH4H,:\>Z< FL@D<J:4D@&"H\ ,(@ F@ FFZ:8@6 >" " F@*,D0">4,", " >, >" " @$X,8H"
@$b2"H,:\FH&".

33. QH@ 8"F",HFb &@BD@F" @ H@<, F:,*J,H :4 ,(@ F@ND">4H\, H@ H@H L"8H, RH@ EJ* >,@*>@8D"H>@

FFZ:":Fb >" ^H@H BD4>P4B & H@6 4:4 4>@6 L@D<, & F&@4N D,T,>4bN, &8:`R"b >,*"&>4, D,T,>4b,
*",H @F>@&">4b FR4H"H\, RH@ ,(@ F:,*J,H F@ND">4H\. %<,FH, F H,< B@ BD4R4>"<, ">":@(4R>Z<

BD4R4>"<, BD4&,*,>>Z< & F&b24 F@ FH"H\,6 17(1), *@FH"H@R>@ &8:`R4H\ ,(@ & 8"R,FH&, @*>@(@ 42

^:,<,>H@& & L@D<J:4D@&8J $"2@&@(@ BD4>P4B" & FH"H\, 16. =,@$N@*4<@FH\ & @H*,:\>@< BJ>8H, 4:4

FH"H\, @HFJHFH&J,H.

%Z&@*Z & @H>@T,>44 FH"H,6 16, 17 4 19(1)

34. A@ ^H4< BD4R4>"< BD,*:"(",HFb @$X,*4>4H\ FH"H\4 16, 17 4 19(1) & @*>J FH"H\`, 8@H@D"b

<@(:" $Z (:"F4H\ F:,*J`V,,:

EH"H\b 16

=":4R4, >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"

="DJT,>4, (@FJ*"DFH&@< <,0*J>"D@*>@(@ @$b2"H,:\FH&" >":4P@ & H@< F:JR",, 8@(*"

*,b>4, ^H@(@ (@FJ*"DFH&" >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@ J8"2">>@, @$b2"H,:\FH&@

B@ <,0*J>"D@*>@<J BD"&J, >,2"&4F4<@ @H 4FH@R>48" ( $J*\ H@ @$ZR>@(@, *@(@&@D>@(@ 4:4

4>@(@) 4:4 F@*,D0">4b @$b2"H,:\FH&".

d) EH"H\b 18(1) 4 (2): GD,$@&">4, @ H@<, RH@$Z <,0*J>"D@*>@, @$b2"H,:\FH&@

>"N@*4:@F\ & F4:, & @H>@T,>44 (@FJ*"DFH&"

35. EH"H\b 18 BD,*JF<"HD4&",H F:,*J`V,,:

"1. ),b>4, (@FJ*"DFH&", >, F@@H&,HFH&J`V,, H@<J, RH@ HD,$J,H @H >,(@ <,0*J>"D@*>@,

@$b2"H,:\FH&@, F@FH"&:b,H >"DJT,>4, ^H@(@ @$b2"H,:\FH&" H@:\8@ & H@< F:JR",, ,F:4 J8"2">>@,

*,b>4, $Z:@ F@&,DT,>@ & <@<,>H, 8@(*" ^H@ @$b2"H,:\FH&@ >"N@*4:@F\ & F4:, & @H>@T,>44

*">>@(@ (@FJ*"DFH&".

2. ?*>"8@ *,b>4, (@FJ*"DFH&", 8@H@D@, & <@<,>H ,(@ F@&,DT,>4b >, F@@H&,HFH&@&":@ H@<J,
RH@ HD,$@&":@ @H >,(@ >"N@*bV,,Fb & F4:, & @H>@T,>44 ^H@(@ (@FJ*"DFH&" <,0*J>"D@*>@,

69 J.C.J. Reports 1996 , p. 803, at p. 811 (para. 21).
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@$b2"H,:\FH&@, >, D"FF<"HD4&",HFb $@:,, 8"8 <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, ,F:4

&B@F:,*FH&44 B@*@$>@, *,b>4, FH":@ @$b2"H,:\>Z< B@&,*,>4,< & F4:J 4<B,D"H4&>@6 >@D<Z

@$V,(@ <,0*J>"D@*>@(@ BD"&".

3. +F:4 *,b>4, (@FJ*"DFH&", 8@H@D@, >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@

<,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb *,b>4,< *:bV,(@Fb N"D"8H,D", >"DJT,>4, ^H@(@

@$b2"H,:\FH&" >":4P@ :4T\ & @H>@T,>44 B,D4@*", 8@(*" J8"2">>@, *,b>4, F@&,DT",HFb &

<@<,>H *,6FH&4H,:\>@FH4 ^H@(@ @$b2"H,:\FH&" *:b *">>@(@ (@FJ*"DFH&".

4. +F:4 *,b>4, (@FJ*"DFH&", 8@H@D@, >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@

<,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb *,b>4,<, F@FH@bV4< 42 F,D44 *,6FH&46 4:4

$,2*,6FH&46 BD4<,>4H,:\>@ 8 D"2:4R>Z< 8"2JF"<, >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ &

H@< F:JR",, ,F:4 H"8@, *,b>4, <@0,H D"FF<"HD4&"H\Fb 8"8 @$D"2J,<@, *,6FH&4b<4 4:4

$,2*,6FH&4b<4, F@&,DT,>>Z<4 & H,R,>4, B,D4@*", 8@(*" J8"2">>@, @$b2"H,:\FH&@ >"N@*4HFb &

F4:, & @H>@T,>44 *">>@(@ (@FJ*"DFH&".

5. +F:4 *,b>4, (@FJ*"DFH&", 8@H@D@, >, F@@H&,HFH&J,H H@<J, RH@ HD,$J,H @H >,(@

<,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb F:@0>Z< *,b>4,<, F@FH@bV4< 42 *,6FH&46 4:4

$,2*,6FH&46 @*>@(@ 4 H@(@ 0, @D(">" 4:4 D"2:4R>ZN @D(">@& (@FJ*"DFH&" BD4<,>4H,:\>@ 8

@*>@<J 4 H@<J 0, 8"2JFJ, >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ & H@< F:JR",, ,F:4

F:@0>@, *,b>4,, >, F@@H&,HFH&J`V,, ^H@<J @$b2"H,:\FH&J, >"R4>",HFb *,6FH&4,< 4:4

$,2*,6FH&4,<, F@&,DT,>>Z< & H,R,>4, B,D4@*", 8@(*" J8"2">>@, @$b2"H,:\FH&@ >"N@*4HFb &

F4:, & @H>@T,>44 *">>@(@ (@FJ*"DFH&", *"0, ,F:4 *,b>4, 2"&,DT",HFb B@ 4FH,R,>44 ^H@(@

B,D4@*"".

36. EH"H\b 18 b&:b,HFb F:@0>Z< B@:@0,>4,<. % >,6 &F,@$X,<:`V4< @$D"2@< D"FF<"HD4&",HFb

@F>@&>@6 B@FHJ:"H @ H@<, RH@ *,b>4, (@FJ*"DFH&" b&:b,HFb BD@H4&@BD"&>Z<, :4T\ ,F:4 @>@

>"DJT4:@ <,0*J>"D@*>@, @$b2"H,:\FH&@, >"N@*4&T,,Fb & F4:, &@ &D,<b, 8@(*" ^H@ *,b>4, $Z:@

F@&,DT,>@. ?F>@&>"b >@D<" 42:@0,>" & BJ>8H, 1, @*>"8@ @>" FD"2J 0, @(@&"D4&",HFb B@FD,*FH&@<

FFZ:84 >" @F@$Z6 F:JR"6, F&b2">>Z6 F >@D<"<4 jus cogens & BJ>8H, 2, 4 2"H,< *":,,

D"2&4&",HFb 4 8@>8D,H424DJ,HFb & F&b24 F D"2>Z<4 8:"FF4L48"P4b<4 BD@H4&@BD"&>@(@ *,b>4b &

BJ>8H"N 3, 4 4 5. ]H@ &"0>@, B@F8@:\8J ^H4 8:"FF4L48"P44 &>@&\ &@FBD@42&@*bHFb & FH"H\, 25 4

F@BD@&@0*"`HFb B@F:,*FH&4b<4 BD4 &F,FH@D@>>,< D"FF<@HD,>44 D"2:4R>ZN &4*@& >"DJT,>46 &

FH"H\bN 24-26. A@^H@<J 2*,F\ D"FF<"HD4&"`HFb :4T\ BJ>8HZ 1 4 2 FH"H\4 18.

7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\, 18(1) 4 (2 )

37. 7@<<,>H"D44 BD"&4H,:\FH& 8"F"`HFb (:"&>Z< @$D"2@< B@F:,*>4N BJ>8H@& FH"H\4 18, 4

@F>@&>@6 BD4>P4B, 42:@0,>>Z6 & FH"H\, 18(1), BD,*FH"&:b,HFb $,FFB@D>Z<70. A@ <>,>4`

S&,6P"D44, @*>"8@, ^H@H BD4>P4B 4 H"8 @R,&4*,>, " 4 2*,F\ >,H >J0*Z RH@- :4$@ JH@R>bH\" 71.

EH"H\b 18(1): @F>@&>@6 BD4>P4B

70 E<. 8@<<,>H"D44 7">"*Z ( +0,(@*>48 ... 1980 (@*, H@< II, R"FH\ B,D&"b, FHD. 104),
KD">P44 (A/CN.4/488, FHD, 82), E@,*4>,>>@(@ 7@D@:,&FH&" ( H"< 0,, FHD. 50-51),
E@,*4>,>>ZN SH"H@& ( H"< 0,, FHD. 51-52) 4 ',D<">44 ( H"< 0,, FHD. 82). E<. H"80, BJ>8H

91 >40,.

71 A/CN.4/488, FHD. 51.
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38. % BJ>8H, (1) 42:"(",HFb @F>@&>@6 BD4>P4B, F@(:"F>@ 8@H@D@<J *:b FJV,FH&@&">4b

@H&,HFH&,>>@FH4 >"DJT,>4, *@:0>@ 4<,H\ <,FH@ & H@H <@<,>H, 8@(*" @$b2"H,:\FH&@ >"N@*4HFb &

F4:, & @H>@T,>44 *">>@(@ (@FJ*"DFH&". ]H@ b&:b,HFb :4T\ BD@b&:,>4,< & FL,D, @H&,HFH&,>>@FH4

(@FJ*"DFH& @$V,(@ BD4>P4B" 4>H,DH,<B@D":\>@(@ BD"&", 8"8 J8"2": FJ*\b 'J$,D & *DJ(@< 8@>H,8FH,

B@ *,:J @$ @FHD@&, A":\<":

" AD"&@&@6 L"8H *@:0,> D"FF<"HD4&"H\Fb & F&,H, F@&D,<,>>@(@ BD"&", " >, & F&,H, BD"&",
*,6FH&J`V,(@ & <@<,>H, 8@(*" &@2>48",H 4:4 *@:0,> $ZH\ JD,(J:4D@&"> FB@D, 8"F"`V46Fb

^H@(@ L"8H"" 72.

39. % 8@<<,>H"D44 8 BJ>8HJ (1) @H<,R",HFb <>@0,FH&@ F:JR",&, 8@(*" *">>Z6 BD4>P4B

BD4<,>b:Fb <,0*J>"D@*>Z<4 HD4$J>":"<4. ?*>"8@ ^H" 4*,b D"2&4&",HFb *":\T,: " A@F8@:\8J D,R\
4*,H @$ @$V,< BD4>P4B, BD"&", @$V,BD42>">>@< 4 @F>@&">>@< >" *@&@*"N, *,6FH&4H,:\>ZN *:b

:`$@6 BD"&@&@6 F4FH,<Z, @> @$b2"H,:\>@ *@:0,> >"6H4 BD4<,>,>4, 4 & <,0*J>"D@*>@<

BD"&," 73. 7D@<, H@(@, & <,0*J>"D@*>@< BD"&, ^H@H BD4>P4B BD,*FH"&:b,H F@$@6 >, BD@FH@

>,@$N@*4<J`, >@ 4 *@FH"H@R>J` @F>@&J *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4; *DJ(4<4 F:@&"<4, 8"8

H@:\8@ & D,2J:\H"H, BD@H4&@BD"&>@(@ *,b>4b &@2>48:" @H&,HFH&,>>@FH\, >" >,, >, &:4b,H

B@F:,*J`V,, BD,8D"V,>4, @$b2"H,:\FH&" ( :4$@ & D,2J:\H"H, BD,8D"V,>4b *,6FH&4b *@(@&@D", :4$@

& D,2J:\H"H, 42<,>,>4b >@D< <,0*J>"D@*>@(@ BD"&") 74.

40. ?$" "FB,8H" ^H@(@ BD4>P4B" 4<B:4P4H>@ @HD"0,>Z & D,T,>44 ;,0*J>"D@*>@(@ EJ*" B@ *,:J

@ >,8@H@DZN L@FL"H>ZN <,FH@D@0*,>4bN & ="JDJ. !&FHD":4b JH&,D0*":", RH@ HD,$@&">4, @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&, 8"F"`V,,Fb B,D4@*" ,, F@&<,FH>@(@ JBD"&:,>4b B@*@B,R>@6 H,DD4H@D4,6

="JDJ (1947-1968 (@*Z), >,:\2b &Z*&4("H\ *,FbH4:,H4b FBJFHb, *"0, ,F:4 @L4P4":\>@ *">>@,

HD,$@&">4, >, $Z:@ @H8:@>,>@. EJ* @H&,D( ^H@H "D(J<,>H, BD4<,>4& *@&@:\>@ F&@$@*>J` >@D<J

@H>@F4H,:\>@ >,@F>@&"H,:\>ZN BD@<,*:,>46 4:4 >,@$@F>@&">>ZN 2"*,D0,875. %<,FH, F H,< @>

*":,, 2"b&4::

" EJ*J & *@:0>@, &D,<b >"*:,04H @$,FB,R4H\, RH@$Z 2"*,D08" ="JDJ F B,D,*"R,6 *,:" & EJ*

>48@4< @$D"2@< >, @HD"24:"F\ >" B@24P44 !&FHD":44 & H@<, RH@ 8"F",HFb JFH">@&:,>4b

L"8H@& 4 @BD,*,:,>4b F@*,D0">4b BD4<,>4<@(@ BD"&"" 76.

72 UNRIAA, vol. 2, p. 829, at p. 845 (1949), P4H4DJ,HFb & 8@<<,>H"D44 8 FH"H\, 18,
BJ>8H (7). QH@ 8"F",HFb 4>H,DH,<B@D":\>@(@ BD"&" & P,:@<, H@ F<. D,2@:`P4` 3>FH4HJH"

<,0*J>"D@*>@(@ BD"&", Annuaire ... vol. 56 (1075), at pp. 536-550; @H>@F4H,:\>@ BD,>46,
F<. ibid., pp. 339-374; *@8:"*Z E.D,>F,>" F<. ibid., vol. 55 (1973), pp. 1-116.
E<. *":,,, W. Karl, "The Time Factor in the Law of State Responsibility, in M.
Spinedi and B. Simma (eds.), United Nations Codification of State Responsibility "
(Oceana, New York, 1987), p. 95.

73 7@<<,>H"D46 8 FH"H\, 18, BJ>8H (11).

74 G"< 0,, BJ>8H (9). ]H@ B@:@0,>4, R,H8@ B@*H&,D0*",HFb & @H>@T,>44 *@(@&@D>ZN

@$b2"H,:\FH& & %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, FH"H\b 70.

75 Case concerning Certain Phosphate Lands in Nauru, I.C.J. Reports 1992 ,
p. 240, at pp. 253-255.

76 I.C.J. Reports 1992 , p. 240 at p. 255 ( ^<L"2" *@$"&:,>"). 7@<<,>H"D44

F<. R. Higgins, "Time and the Law" (1997), 46 ICLQ 501, at p. 514.
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EJ*, B@ &F,6 &4*4<@FH4, >"<,D,&":Fb BD4<,>4H\ >@D<Z BD"&", *,6FH&@&"&T4, & <@<,>H

BD,*Xb&:,>4b HD,$@&">4b. A@ FJH4 *,:", H"8J` B@24P4` &Z>J0*,>>@ 2">b:" F"<" ="JDJ,
B@F8@:\8J ,, HD,$@&">4, $Z:@ @F>@&">@ >" >"DJT,>44 E@(:"T,>4b @$ @B,8,, *,6FH&4, 8@H@D@(@

BD,8D"H4:@F\ & <@<,>H *@FH40,>4b ="JDJ >,2"&4F4<@FH4 & 1968 (@*J. EJH\ HD,$@&">4b

2"8:`R":"F\ & H@<, RH@ @H&,HFH&,>>@FH\ !&FHD":44, &@2>48T"b & F@@H&,HFH&44 F >@D<"<4 BD"&",
*,6FH&@&"&T4<4 & 8@>8D,H>@ J8"2">>Z6 <@<,>H, BD@*@:0":" FJV,FH&@&"H\ *"0, ,F:4

B,D&@>"R":\>@, @$b2"H,:\FH&@ BD,8D"H4:@ *,6FH&@&"H\77. ]H@H BD4>P4B, 8@H@DZ6 >, @FB"D4&":Fb

!&FHD":4,6, BD4<,>b:Fb 4 & *DJ(4N *,:"N78 4 B@*H&,D0*",HFb & 8@<<,>H"D4479. ?*>"8@ ,(@

R,H8@(@ 42:@0,>4b & BD@,8H, FH"H,6 >,H. ?> F&b2"> F &@BD@F@< @$ JHD"H, BD"&" FFZ:"H\Fb >"

@H&,HFH&,>>@FH\ 4 @$FJ0*",HFb BD4 D"FF<@HD,>44 B@:@0,>46 R"FH4 &H@D@6.

AD4>P4B @HFJHFH&4b @$D"H>@6 F4:Z 4 H@:8@&">4, @$b2"H,:\FH& & @$:"FH4 BD"& R,:@&,8"

41. M@Hb >,H F@<>,>46 & BD"&4:\>@FH4 @F>@&>@(@ BD4>P4B", &@BD@F 2"8:`R",HFb & H@<,
*@BJF8",H :4 @> 8"84,- :4$@ @(@&@D84 4:4 4F8:`R,>4b. ?*>" $,2JF:@&>"b @(@&@D8" @H>@F4HFb 8

&@BD@FJ @ BD@H4&@BD"&>ZN *,b>4bN *:bV,(@Fb N"D"8H,D". ?>" D"FF<"HD4&",HFb & FH"H\, 18(3),
8@H@D"b @$FJ0*",HFb >40,80. )DJ("b &@2<@0>"b @(@&@D8" 8"F",HFb &@BD@F" @$ @$b2"H,:\FH&"N &

@$:"FH4 BD"& R,:@&,8". %ZF8"2Z&":"F\ <ZF:\ @ H@<, RH@ " 4>H,DH,<B@D":\>Z6 BD4>P4B
<,0*J>"D@*>@(@ BD"&" & ,(@ @$V,BD4>bH@< B@>4<">44 >, BD4<,>b,HFb BD4 H@:8@&">44 @$b2"H,:\FH&

& @$:"FH4 BD"& R,:@&,8"" 81; BD4 ^H@< B@*R,D84&":@F\ ( @F@$@,) <>,>4, FJ*\4 G">"84 &

@H>@T,>44 *,: @ _(@- 1"B"*>@6 !LD48, ( &H@D@6 ^H"B). ]H@ *,:@ 8"F":@F\ <">*"H>@(@

@$b2"H,:\FH&", &2bH@(@ >" F,$b _0>@6 !LD48@6 & 1920 (@*J. #@:\T4>FH&@ 4FN@*4:@ 42 H@(@,
RH@:

" & P,:bN @BD,*,:,>4b H@(@, 8"8@&Z $Z:4 4 8"84<4 b&:b`HFb BD"&" 4 @$b2"H,:\FH&" FH@D@> &

@H>@T,>44 <">*"H" ... 4, & R"FH>@FH4, ... &8:`R"`H :4 @>4 8"8@,- :4$@ BD"&@ &
4>*4&4*J":\>@< B@Db*8, HD,$@&"H\ *@:0>@(@ &ZB@:>,>4b B@:@0,>46, D,(J:4DJ`V4N

" B@&,*,>4," ... EJ* *@:0,> &,D>JH\Fb 8 H@<J <@<,>HJ &D,<,>4, 8@(*" F@2*"&":"F\ F4FH,<"

<">*"H@& 4 8@(*" D"2D"$"HZ&":4F\ <">*"H>Z, <,N">42<Z. EJ* *@:0,> JR4HZ&"H\

77 ;@(:4 &@2>48>JH\ $@:,, F,D\,2>Z, BD@$:,<Z & F&b24 F BD,*Xb&:,>4,< ="JDJ HD,$@&">4b 8

!&FHD":44 & @H>@T,>44 @F&@,>4b <,FH@D@0*,>46 L@FL"H" & B,D4@* *,6FH&4b <">*"H". E<. H"80,

C. Weeramantry, Nauru: Environmental Damage under International Trusteeship
(Melbourne, Oxford University Press, 1992); W.M. Reisman, "Reflections on State
Responsibility for Violations of Explicit Protectorate, Mandate, and Trusteeship
Obligations" (1998) 10 Michigan Journal of International Law 231. ),:@ $Z:@

JD,(J:4D@&">@ *@ H@(@, 8"8 J EJ*" B@b&4:"F\ &@2<@0>@FH\ D"FF<@HD,H\ ^H4 &@BD@FZ: I.C.J.
Reports 1993 , p. 322; RH@ 8"F",HFb E@(:"T,>4b @$ JD,(J:4D@&">44 @H 10 "&(JFH" 1993 (@*",
F<. (1993) 32 ILM 1471.

78 ="BD4<,D, *,:@ " C,6>$@J J@DD4@D", & @H>@T,>44 8@H@D@(@ !D$4HD"0>Z6 HD4$J>":

B@FH">@&4:, RH@, N@Hb F@ &D,<,>,< *,6FH&4, F@@H&,HFH&J`V,(@ *@(@&@D>@(@ @$b2"H,:\FH&"

BD,8D"H4:@F\, @H&,HFH&,>>@FH\ KD">P44 2" F@&,DT,>>@, ,` D">,, >"DJT,>4, F@ND">4:"F\:
F<. (1990) 20 UNRIAA 217 at pp. 265-266.

79 7@<<,>H"D46 8 FH"H\, 18, BJ>8H (9).

80 E<. BJ>8H 100 >40,.

81 R. Higgins, "Time and the Law" (1997) 46 ICLQ 501, at p. 517.
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FJV,FH&@&"&TJ` & H@ &D,<b F4HJ"P4`, 8@H@D"b $Z:" 8D4H4R,F8@6, 4 >"<,D,>4b

F@@H&,HFH&J`V4N FH@D@>, 8@H@DZ, & H@H <@<,>H, B@- &4*4<@<J, FJV,FH&@&":4 4:4 8@H@DZ,

<@0>@ D"2J<>@ BD,*B@:@04H\, & F&,H, ^H@6 F4HJ"P44 ... 94T\ F JR,H@< ^H@(@ <@0>@

BD"&4:\>@ @P,>4H\ `D4*4R,F84, BD"&" FH@D@>" 82.

% BD@H4&@B@:@0>@FH\ ^H@<J FJ*\b G">"8" 2"b&4::

" % >"FH@bV,< *,:, D,R\ 4*,H >, @ 2"V4H, BD4@$D,H,>>ZN BD"& @H&,HR48", " @ ,(@

@$b2"H,:\FH&"N, B@F8@:\8J @F>@&>Z, P,:4 F4FH,<Z <">*"H@& >@FbH ^H4R>Z6 4 (J<">4H"D>Z6

N"D"8H,D. ?H&,HR48 >, 4<,,H BD"&" &,FH4 F,$b $,FR,:@&,R>@ 8"8 F,(@*>b, H"8 4 >"

BD@Hb0,>44 ^H4N 40 :,H" 83.

42. ]H@H " BD@(D,FF4&>Z6" &2(:b* >" @$b2"H,:\FH&" <">*"H"D4b $Z: &>@&\ B@*H&,D0*,>

$@:\T4>FH&@< R:,>@& EJ*" & 42&,FH>@< @HDZ&8, 42 2"8:`R,>4b B@ ="<4$44:

" AD4>4<"b &@ &>4<">4, 8D"6>`` >,@$N@*4<@FH\ H@:8@&">4b F@(:"T,>4b & F@@H&,HFH&44 F

>"<,D,>4b<4 FH@D@>, FJV,FH&@&"&T4<4 & <@<,>H ,(@ 2"8:`R,>4b, EJ* @$b2"> JR,FH\ H@H

L"8H, RH@ 8@>P,BP44, 2"8D,B:,>>Z, & FH"H\, 22 IFH"&" ... b&:b`HFb >, FH"H4R>Z<4, ",
B@ F"<@<J F&@,<J @BD,*,:,>4`, ^&@:`P4@>>Z<4, RH@, F:,*@&"H,:\>@, @H>@F4HFb 4 8

8@>P,BP44 " F&bV,>>@(@ *@&,D4b". A@^H@<J F:,*J,H FR4H"H\, RH@ JR"FH>484 IFH"&" BD42>":4

4N 8"8 H"8@&Z,. 3<,>>@ B@^H@<J, ">":424DJb 4>FH4HJHZ 1919 (@*", EJ* *@:0,> BD4>bH\ &@

&>4<">4, H, 42<,>,>4b, 8@H@DZ, BD@42@T:4 2" BD@T,*T4, 50 F :4T>4< :,H, 4 >" ,(@

H@:8@&">44 >, <@0,H >, @HD"24H\Fb B@F:,*J`V,, D"2&4H4, BD"&" R,D,2 B@FD,*FH&@ IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 @$ZR>@(@ BD"&". 7D@<, H@(@, <,0*J>"D@*>@,

F@(:"T,>4, *@:0>@ H@:8@&"H\Fb 4 BD4<,>bH\Fb & D"<8"N &F,6 BD"&@&@6 F4FH,<Z,
FJV,FH&J`V,6 >" <@<,>H H@:8@&">4b. 1" B@F:,*>4, 50 :,H & @$:"FH4, F 8@H@D@6 F&b2">@

>Z>,T>,, D"2$4D"H,:\FH&@, ... BD@42@T:4 &"0>Z, F@$ZH4b ... % ^H@6 @$:"FH4, 8"8 4 &

*DJ(4N @$:"FHbN, corpus iuris gentium $Z: 2>"R4H,:\>@ @$@("V,>, 4 *">>Z6 L"8H EJ*,
8@:\ F8@D@ @> &ZB@:>b,H F&@4 LJ>8P44 *@$D@F@&,FH>@, >, <@0,H BD@4(>@D4D@&"H\" 84.

43. A@ <>,>4` EB,P4":\>@(@ *@8:"*R48", *">>@, 2"b&:,>4, >48"8 >, 8&":4L4P4DJ,H BD4>P4B,
42:@0,>>Z6 & FH"H\, 18(1), 4 H,< $@:,, >, F@2*",H 4F8:`R,>4b 42 >,(@. ]H@ @$XbF>b,HFb *&J<b

BD4R4>"<4. %@- B,D&ZN, 0":@$" & @H>@T,>44 _0>@6 !LD484 2"8:`R":"F\ >, & H@<, RH@ @>"

>"DJT4:" <">*"H & 1920 4:4 1930 (@*"N, " & H@<, RH@ @>" *,:":" & 1966 (@*J; *DJ(4<4

F:@&"<4, 0":@$" 8"F":"F\ *:bV,(@Fb BD@H4&@BD"&>@(@ B@&,*,>4b & @H>@T,>44 @$b2"H,:\FH&",
BD,*B@:@04H,:\>@ F@ND">b&T,(@ F&@` F4:J. %@- &H@DZN, 42 4>H,DH,<B@D":\>@(@ BD4>P4B" >,

F:,*J,H, RH@ B@:@0,>4b *@(@&@D@& *@:0>Z &@FBD4>4<"H\Fb 8"8 2"FHZ&T4, &@ &D,<,>4.
" AD@(D,FF4&>@," 4:4 ^&@:`P4@>>@, H@:8@&">4, B@:@0,>46 *@(@&@D@& ( &8:`R"b *@(@&@DZ B@ BD"&"<

R,:@&,8") BD,*FH"&:b,H F@$@6 @$V,BD4>bHZ6 <,H@* H@:8@&">4b85, N@Hb @> 4 >, b&:b,HFb

82 I.C.J. Reports 1966 , p. 6, at p. 23 (para. 16).

83 I.C.J. Reports 1966 , p. 6, at p. 294, P4H4DJ,HFb F F@(:"F4b M4((4>F", loc. cit.,
at pp. 516-517.

84 I.C.J. Reports 1971 , p. 16, at pp. 31-32 (para. 53).

85 E<., >"BD4<,D, @F@$@, <>,>4, +&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8" B@ *,:J G4D,D,
ECHR Ser. A, vol. 26 (1978), at pp. 15-16.
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,*4>FH&,>>Z< H"84< <,H@*@&86. G@:8@&">4, `D4*4R,F84N *@8J<,>H@& >" BD@Hb0,>44 8"8@(@- :4$@
B,D4@*" &D,<,>4 >, b&:b,HFb H@R>@6 >"J8@6, >@ ^H@ >, 4<,,H >4R,(@ @$V,(@ F H,< BD4>P4B@<,
RH@ (@FJ*"DFH&@ <@0,H >,FH4 @H&,HFH&,>>@FH\ :4T\ 2" >"DJT,>4, H@(@ @$b2"H,:\FH&", 8@H@D@,

*,6FH&@&":@ & @H>@T,>44 ^H@(@ (@FJ*"DFH&" & <@<,>H F@&,DT,>4b 4< F@@H&,HFH&J`V,(@ *,b>4b87.
%Z&@* B@ FH"H\, 18(1 )

44. A@ ^H4< BD4R4>"< F:,*J,H F@ND">4H\ BD4>P4B, @HD"0,>>Z6 & FH"H\, 18(1). QH@ 0,

8"F",HFb ,(@ L@D<J:4D@&84, H@ @>", &@2<@0>@, & $@:\T,6 <,D, F@@H&,HFH&@&":" $Z 4*,, ("D">H44

BD@H4& D,HD@"8H4&>@(@ BD4<,>,>4b <,0*J>"D@*>@(@ BD"&" & &@BD@F"N, 8"F"`V4NFb @H&,HFH&,>>@FH4

(@FJ*"DFH&, ,F:4 $Z @>" (:"F4:" F:,*J`V,,: " =48"8@, *,b>4, (@FJ*"DFH&" >, 8&":4L4P4DJ,HFb 8"8
<,0*J>"D@*>@- BD@H4&@BD"&>@,, 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*" ..." 88. AD4>P4B" lex
specialis ( 8@H@D@<J B@F&bV,>" FH"H\b 37 BD@,8H" FH"H,6) *@FH"H@R>@ *:b D"FF<@HD,>4b H,N

D,*84N F:JR",&, 8@(*" *@FH4(>JH" *@(@&@D,>>@FH\ 4:4 BD4>bH@ D,T,>4, @ D,HD@"8H4&>@< BD42>">44

@H&,HFH&,>>@FH489.

EH"H\b 18(2): L@D<4DJ`V4,Fb 4<B,D"H4&>Z, >@D<Z

45. +*4>FH&,>>@6 $,2JF:@&>@6 @(@&@D8@6 8 BD4>P4BJ, :,0"V,<J & @F>@&, FH"H\4 18(1),
b&:b,HFb @(@&@D8", 42:@0,>>"b & BJ>8H, (2). ?>" BD,*JF<"HD4&",H, RH@ *,b>4,, FR4H"&T,,Fb

BD@H4&@BD"&>Z< & <@<,>H ,(@ F@&,DT,>4b, $J*,H D"FF<"HD4&"H\Fb 8"8 2"8@>>@,, ,F:4 &B@F:,*FH&44

B@*@$>@, *,b>4, FH":@ HD,$@&"H\Fb 4<B,D"H4&>@6 >@D<@6 <,0*J>"D@*>@(@ BD"&". % H"84N F:JR"bN

4<B,D"H4&>Z6 N"D"8H,D H"8@6 >@D<Z *,6FH&J,H D,HD@"8H4&>@, B@ <,>\T,6 <,D, & H@< F<ZF:,, RH@

^H" >@D<" @H<,>b,H D">>`` N"D"8H,D4FH48J B@&,*,>4b 8"8 BD@H4&@BD"&>@(@. G"8"b F4HJ"P4b

D"FF<"HD4&",HFb & 8@<<,>H"D44 & @H>@T,>44 >,8@H@DZN " (4B@H,H4R,F84N F:JR",&, 8@H@DZ,, N@Hb 4

86 ?$D"V,>4, 8 B@*(@H@&4H,:\>Z< <"H,D4":"< *@(@&@D@&, D"2D,T,>>@, FH"H\,6 32 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& 1969 (@*", >,42$,0>@ >"&@*4H 4>H,DBD,H"H@D" >"

B@>4<">4, *@(@&@D>@(@ B@:@0,>4b & <@<,>H ,(@ BD4>bH4b 4 B@^H@<J &FHJB",H & 8@>L:48H F

BD@(D,FF4&>Z< H@:8@&">4,<. ?*>"8@ ^H@H BD4,< 4FB@:\2J,HFb BD4 H@:8@&">44 *@(@&@D@& B@ BD"&"<

R,:@&,8".

87 AD4>P4B 4>H,DH,<B@D":\>@(@ BD"&" >, @2>"R",H 4 H@(@, RH@ L"8HZ, 4<,&T4, <,FH@ *@

&FHJB:,>4b & F4:J 8"8@(@- :4$@ 8@>8D,H>@(@ @$b2"H,:\FH&", <@(JH 4(>@D4D@&"H\Fb. % 8"R,FH&,

BD4<,D" <@0>@ BD4&,FH4 @$b2"H,:\FH&@ @$,FB,R4&"H\, RH@$Z @$&4>b,<Z, :4P" $Z:4 FJ*4<Z $,2

>,@BD"&*">>@6 2"*,D084 ( ;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N,
FH"H\b 14(c). +F:4 & <@<,>H &FHJB:,>4b *">>@(@ @$b2"H,:\FH&" & F4:J & @H>@T,>44 8"8@(@- :4$@
(@FJ*"DFH&" @$&4>b,<Z, :4P" J0, 2"8:`R,>Z B@* FHD"0J 4 & H,R,>4, *:4H,:\>@(@ &D,<,>4

@04*"`H FJ*,$>@(@ D"2$4D"H,:\FH&", *">>Z6 L"8H <@0,H $ZH\ BD4>bH &@ &>4<">4, BD4 D,T,>44

&@BD@F" @ H@<, $Z:@ :4 F@&,DT,>@ >"DJT,>4,, >@ >48"8"b 8@<B,>F"P4b >, <@0,H $ZH\

BD4FJ0*,>" & @H>@T,>44 B,D4@*" *@ &FHJB:,>4b ^H@(@ @$b2"H,:\FH&" & F4:J: F<. J. Pauwelyn
"The Concept of a ’Continuing Violation’ of an International Obligation: Selected
Problems", BYIL , vol. 66, 1995, at pp. 443-445.

88 AD,*:"(",<J` L@D<J:4D@&8J FH"H\4 18 F<. & BJ>8H, 156 >40,.

89 QH@ 8"F",HFb D,HD@"8H4&>@(@ B@*H&,D0*,>4b 4 BD42>">4b B@&,*,>4b (@FJ*"DFH&@<,
F<. BD@,8H FH"H\4 15 $4F 4 B,D&Z6 *@8:"*, A/CN.4/490/Add.5, BJ>8HZ 281-286.
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>, 4<,:4 <,FH" & BD@T:@< 4, B@ &F,6 &4*4<@FH4, <@(JH D,*8@ &FHD,H4H\Fb & $J*JV,<, >, <@(JH

$ZH\ @FH"&:,>Z $,2 &>4<">4b" 90. ]H" H@R8" 2D,>4b @$@F>@&Z&",HFb F:,*J`V4< @$D"2@<:

" +F:4 *,b>4, (@FJ*"DFH&" BD,*FH"&:b:@F\ &@ &D,<b ,(@ F@&,DT,>4b BD@H4&@BD"&>Z< F

L@D<":\>@- `D4*4R,F8@6 H@R84 2D,>4b, >@ $Z:@ @R,&4*>@ BD@*48H@&">@ <@D":\>Z<4 4

(J<">>Z<4 F@@$D"0,>4b<4, 8@H@DZ, &B@F:,*FH&44 &Z2&":4 B@*:4>>Z6 B,D,&@D@H & BD"&,, H@

HDJ*>@ >, J&4*,H\ D,HD@FB,8H4&>@ & ^H@< *,b>44 *,6FH&4, 4:4 $,2*,6FH&4,, 8@H@DZ, FH":4

BD,*&,FH>48"<4 F@&D,<,>>ZN >@D< BD"&". 3 ,F:4 JD,(J:4D@&">4, FB@D", &Z2&">>@(@ ^H4<

*,b>4,<, BD@4FN@*4H B@F:, H@(@, 8"8 & 2"8@> $Z:@ &>,F,>@ F@@H&,HFH&J`V,, 42<,>,>4,,
FJ*,$>"b 4>FH">P4b, @H&,HFH&,>>"b 2" JD,(J:4D@&">4, FB@D", >, $J*,H F8:@>>" D"FF<"HD4&"H\,
>,F<@HDb >4 >" RH@, D">,, F@&,DT,>>@, *,6FH&4, 4:4 $,2*,6FH&4, & 8"R,FH&, <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ 4 FR4H"H\, RH@ 2" >,(@ *@:0>Z >,FH4 <,0*J>"D@*>J` @H&,HFH&,>>@FH\" 91.

% 8@<<,>H"D44 @B4FZ&"`HFb *":,, >,8@H@DZ, &@2<@0>Z, &"D4">HZ. ="BD4<,D:

" &B@:>, &@2<@0>@, RH@ F,(@*>b 8"8@<J- :4$@ <,0*J>"D@*>@<J FJ*J $J*,H BD,*:@0,>@ D,T4H\
FB@D @H>@F4H,:\>@ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&, 8@H@D@,, $J*JR4 F&b2">@

*@(@&@D@< @ B@FH"&8, @DJ04b *DJ(@<J (@FJ*"DFH&J, @H8"2":@F\ &ZB@:>4H\ F&@, @$b2"H,:\FH&@,
2>"b, RH@ ^H@ @DJ04, BD,*>"2>"R,>@ *:b F@&,DT,>4b "(D,FF44 4:4 (,>@P4*" 4:4 *:b

B@**,D084 F4:@6 B@:4H484 "B"DH,4*", BD4R,< @H8"2":@F\ *@ H@(@, 8"8 $Z:4 F@2*">Z >@D<Z

jus cogens, 2"BD,V"`V4, (,>@P4* 4 "(D,FF4` 4 4<,`V4, F:,*FH&4,< BD42>">4, H"8@(@

@H8"2" >, H@:\8@ 2"8@>>Z<, >@ 4 @$b2"H,:\>Z<" 92.

AD4 ^H@<, @*>"8@, B@*R,D84&",HFb, RH@ D,HD@"8H4&>@, *,6FH&4, >@&@6 4<B,D"H4&>@6 >@D<Z &,F\<"

@(D">4R,>@: " *,b>4, (@FJ*"DFH&" D"FF<"HD4&",HFb D,HD@"8H4&>@ 8"8 2"8@>>@, >, ab initio, "

:4T\ F H@(@ <@<,>H", 8@(*" &FHJB",H & F4:J >@&"b >@D<" jus cogens", 4 @>@ >, 8"F",HFb J0,

BD4>bHZN D,T,>46 4:4 *@FH4(>JHZN JD,(J:4D@&">4693. ]H@ @(D">4R,>>@, *,6FH&4, $Z:@ &ZD"0,>@

F:@&"<4 " >, D"FF<"HD4&",HFb $@:,, 8"8 <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4," & BJ>8H, (2).

7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\, 18(2 )

46. KD">P4b &ZD"0",H >,F@(:"F4, F BJ>8H@< (2) B@ BD4R4>"<, F&b2">>Z< F ,, @$V4<4

@(@&@D8"<4 & @H>@T,>44 4<B,D"H4&>ZN >@D<; @>" H"80, @H<,R",H, RH@ @$b2"H,:\FH&@ F@&,DT"H\

@BD,*,:,>>Z, *,6FH&4b " >,J<,FH>@ & FH"H\,, 8"F"`V,6Fb 4>H,DH,<B@D":\>@(@ BD"&"" 94.
=4*,D:">*Z & F&@,< $@:,, D">>,< 8@<<,>H"D44 &ZF8"2":4 <ZF:\ @ H@<, RH@ ,F:4 FH"H\b 18(2)
&@@$V, >J0>" & BD@,8H, FH"H,6, H@ ,6 <,FH@ & (:"&, V, 8@H@D"b 8"F",HFb @$FH@bH,:\FH&,
4F8:`R"`V4N BD@H4&@BD"&>@FH\95.

90 7@<<,>H"D46 8 FH"H\, 18, BJ>8H (14).

91 G"< 0,, BJ>8H (15).

92 G"< 0,, BJ>8H (17).

93 G"< 0,, BJ>8H (18).

94 A/CN.4/488, FHD. 53.

95 +0,(@*>48 ... 1981 (@*, H@< II, Q"FH\ B,D&"b, FHD. 127.
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+FH\ :4 >,@$N@*4<@FH\ & FH"H\, 18(2 )?

47. E4HJ"P4b, D"FF<"HD4&",<"b & BJ>8H, (2), 4<,,H, *@:0>@ $ZH\, ,V, $@:,, D,*846

N"D"8H,D, R,< H", @ 8@H@D@6 4*,H D,R\ & FH"H\, 64 %,>F8@6 8@>&,>P44 @ BD"&, *@(@&@D@&,
8"F"`V,6Fb BD@*@:0"`V,6Fb *,6FH&4H,:\>@FH4 *@(@&@D@&, 8@(*" &@2>48",H >@&"b, @8"2Z&"`V"bFb &

BD@H4&@D,R44 >@D<" jus cogens. % FH"H\, 18(2) D"FF<"HD4&",HFb >, RH@ 4>@,, 8"8 F4HJ"P4b,
BD4 8@H@D@6 *,b>4,, 8@>8D,H>@ 2"BD,V,>>@, <,0*J>"D@*>Z< BD"&@< & *,>\ 1, FH">@&4HFb

@$b2"H,:\>Z< & F4:J >@&@6 >@D<Z jus cogens & *,>\ 2 4:4, B@ <,>\T,6 <,D,, & H,R,>4,

H"8@(@ B,D4@*" &D,<,>4, 8@H@DZ6 B@2&@:b,H, RH@$Z &@BD@FZ @H&,HFH&,>>@FH4, &@2>48T4, &

*,>\ 1, F@ND">b:4 $Z F&@` "8HJ":\>@FH\, >@ BD4 ^H@< @FH"&":4F\ $Z >,D,T,>>Z<4. % 8"R,FH&,

BD4<,D" H"8@6 F4HJ"P44 >,:\2b *"0, BD4&,FH4 F:JR"4 D"$FH&"96.

48. A@F8@:\8J D,R\ 4*,H @$ @(D">4R,>>@6 L@D<, D,HD@"8H4&>@FH4 4 F JR,H@< 8D"6>, <":@6

&,D@bH>@FH4 &@2>48>@&,>4b H"84N F4HJ"P46, >,42$,0>@ &@2>48",H &@BD@F, B@R,<J ^H4 F:JR"4 >,

<@(JH $ZH\ & *@FH"H@R>@6 <,D, JD,(J:4D@&">Z 2" FR,H 8@<$4>"P44 FH"H\4 37 (lex specialis),
FH"H\4 43(b) ( 4F8:`R"`V,6 D,FH4HJP4` &@BD,84 4<B,D"H4&>@6 >@D<, <,0*J>"D@*>@(@ BD"&") 4,
>"8@>,P, (4$84N <,N">42<@& @BD,*,:,>4b 8@<B,>F"P44. QH@ 8"F",HFb, >"BD4<,D, D"$FH&", H@ ,F:4

BD,*B@:@04H\ >,BD"&@<,D>Z6 2"N&"H D"$@& & B,D4@*, 8@(*" D"$@H@D(@&:b BD@*@:0":" FR4H"H\Fb

<,0*J>"D@*>@- BD"&@<,D>Z< *,b>4,<97, >, <@(:@ *"0, 4*H4 4 D,R4 @ D,FH4HJP44 & @H>@T,>44

D"$@& 4:4 @ &ZB:"H, 8@<B,>F"P44 2" 4N JHD"HJ, B@F8@:\8J JHD"R,>>@, ( &:"*,>4, :`*\<4) J0,

FH":@ >,&@2<@0>@ @P,>4H\ F H@R84 2D,>4b <,0*J>"D@*>@(@ BD"&". +F:4 &2bH\ H"84, BD4<,DZ, 8"8

"(D,FF4b 4 (,>@P4*, H@ 4N 4<B,D"H4&>Z6 N"D"8H,D $Z: BD42>">, B@ FJH4 *,:", & @H>@T,>44 &F,(@

B,D4@*" *,6FH&4b IFH"&"98. GDJ*>@ 4 *"0, >,&@2<@0>@ BD,*FH"&4H\ F,$, 8"8J`- :4$@ D,":\>J`
F4HJ"P4`, 8@(*" FR4H"&T,,Fb D">,, BD@H4&@BD"&>Z< B@&,*,>4, H,B,D\ FH":@ @$b2"H,:\>Z< &

F@@H&,HFH&44 F 8"8@6- :4$@ 4<B,D"H4&>@6 >@D<@6, 4:4 *"0, H"8J` F4HJ"P4`, 8@(*" FR4H"&T,,Fb

D">,, BD"&@<,D>Z< B@&,*,>4, H,B,D\ 2"BD,V",HFb H"8@6 >@D<@6.

),6FH&4, >@&ZN 4<B,D"H4&>ZN >@D< & F@@H&,HFH&44 F %,>F8@6 8@>&,>P4,6 1969 (@*"

49. E:,*J,H H"80, @H<,H4H\ 4 H"8@6 <@<,>H, RH@, N@Hb %,>F8"b 8@>&,>P4b @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@& BD,*JF<"HD4&",H &@2<@0>@FH\ &@2>48>@&,>4b >@&ZN 4<B,D"H4&>ZN >@D<,

96 7"8 @H<,R",HFb & 8@<<,>H"D44 8 FH"H\, 18, BJ>8H (16). AD4 D"FF<@HD,>44 F:JR",&

D"$FH&" $Z:4 2"HD@>JHZ &"0>Z, &@BD@FZ 4>H,DH,<B@D":\>@(@ BD"&": F<. *,:", P4H4DJ,<Z, &

8@<<,>H"D44 & BJ>8H, 10.

97 ;@<,>H, & 8@H@DZ6 &FHJB",H & F4:J >@&"b >@D<" @$ZR>@(@ <,0*J>"D@*>@(@ BD"&",
$Z&",H, 8"8 ^H@ 4<,:@ <,FH@ & F:JR", F D"$FH&@<, >,:,(8@ @BD,*,:4H\: F<., >"BD4<,D, The Le
Louis (1817), 2 Dods 210; The Antelope (1825), 10 Wheaton 66. =" BD"8H48, H"84, >@D<Z

FR4H"`HFb &FHJB4&T4<4 & F4:J F $@:,, D">>,6 *"HZ, 4 & ^H@< F<ZF:, " D,HD@"8H4&>@FH\" b&:b,HFb

>,@HX,<:,<Z< ^:,<,>H@< >@D<@@$D"2J`V,(@ BD@P,FF".

98 % F@@H&,HFH&44 F =`D>$,D(F84<4 BD4>P4B"<4 D"2&b2Z&">4, "(D,FF4&>@6 &@6>Z 1939 (@*"

8:"FF4L4P4D@&":@F\ 8"8 BD,FHJB:,>4,, 4 ^H4 BD4>P4BZ $Z:4 B@*H&,D0*,>Z ',>,D":\>@6

!FF"<$:,,6 & 1948 (@*J. ;,0*J>"D@*>Z6 EJ* & *,:, @H>@F4H,:\>@ 7@>&,>P44 @ (,>@P4*, 2"b&4:,
RH@ :,0"V4, & @F>@&, ^H@6 7@>&,>P44 BD4>P4BZ " BD42>"`HFb P4&4:42@&">>Z<4 >"P4b<4 8"8
4<,`V4, @$b2"H,:\>J` F4:J *:b (@FJ*"DFH& *"0, $,2 8"84N- :4$@ 8@>&,>P4@>>ZN @$b2"H,:\FH&":
I.C.J. Reports 1951 , p. 15, at p. 23.
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@>" >, >"*,:b,H 4N 8"8@6- :4$@ @$D"H>@6 F4:@699. E@(:"F>@ FH"H\, 64, ,F:4 &@2>48",H >@&"b

4<B,D"H4&>"b >@D<" @$V,(@ <,0*J>"D@*>@(@ BD"&", " H@ :`$@6 FJV,FH&J`V46 *@(@&@D, 8@H@DZ6

@8"2Z&",HFb & BD@H4&@D,R44 F ^H@6 >@D<@6, FH">@&4HFb >,*,6FH&4H,:\>Z< 4 BD,8D"V",HFb". %

FH"H\, 71(2) BD,*JF<@HD,>@, RH@:

"2. 7@(*" *@(@&@D FH">@&4HFb >,*,6FH&4H,:\>Z< 4 BD,8D"V",HFb & F@@H&,HFH&44 F@

FH"H\,6 64, BD,8D"V,>4, *@(@&@D":

a) @F&@$@0*",H JR"FH>48@& @H &Fb8@(@ @$b2"H,:\FH&" &ZB@:>bH\ *@(@&@D &

*":\>,6T,<;

b) >, &:4b,H >" BD"&", @$b2"H,:\FH&" 4:4 `D4*4R,F8@, B@:@0,>4, JR"FH>48@&,
&@2>48T4, & D,2J:\H"H, &ZB@:>,>4b *@(@&@D" *@ ,(@ BD,8D"V,>4b, BD4 JF:@&44, RH@ H"84,

BD"&" 4 @$b2"H,:\FH&" 4:4 H"8@, B@:@0,>4, <@(JH & *":\>,6T,< F@ND">bH\Fb & H@6 <,D,, &

8"8@6 4N F@ND">,>4, F"<@ B@ F,$, >, BD@H4&@D,R4H >@&@6 4<B,D"H4&>@6 >@D<, @$V,(@

<,0*J>"D@*>@(@ BD"&"".

% ^H@< &"D4">H, >, BD42>",HFb BDb<"b D,HD@"8H4&>@FH\, N@Hb & H@ 0, &D,<b JR4HZ&"`HFb

HD,$@&">4b >@&@6 4<B,D"H4&>@6 >@D<Z & @H>@T,>44 @H<,>Z H,N BD"& ( >"BD4<,D, BD"&" >"

D,FH4HJP4`, @$JF:@&:,>>@(@ F@&,DT,>>Z< D">,, BD@H4&@BD"&>Z< *,b>4,<), 8@H@DZ, >, <@(JH $ZH\

F@ND">,>Z B@ BD4R4>, 4N >,F@@H&,HFH&4b >@&@6 >@D<,. G"8@6 D,2J:\H"H >@&"b 4<B,D"H4&>"b >@D<"

4<,:" $Z >,2"&4F4<@ @H &H@D4R>ZN >@D< @H&,HFH&,>>@FH4 (@FJ*"DFH&100.

%Z&@* B@ FH"H\, 18(2 )

50. % 8@>,R>@< 4H@(,, BJ>8H (2) & ,(@ >Z>,T>,6 L@D<J:4D@&8, & $@:\T,6 FH,B,>4 8"F",HFb,
B@- &4*4<@<J, >, &@BD@F" @ D">,, &@2>48T,6 @H&,HFH&,>>@FH4, " &@BD@F" @ H,N <,D"N, 8@H@DZ,

F@2*">>Z6 B@2*>,, @D("> ( FJ* 4:4 HD4$J>":) *@:0,> BD4>bH\ & F&b24 F ^H@6 &@2>48T,6 D">,,

@H&,HFH&,>>@FH\` F JR,H@< $@:,, B@2*>,6 4<B,D"H4&>@6 >@D<Z, >, F@@H&,HFH&J`V,6 BD,*Z*JV4<.
32 8@<<,>H"D4b F:,*J,H, RH@ 4<,&T,, <,FH@ D">,, B@&,*,>4, BD,*FH"&:b:@ F@$@6, L"8H4R,F84,
>"DJT,>4, @$b2"H,:\FH&"101. G,< >, <,>,, & @H*,:\>ZN F:JR"bN &H@D4R>Z6 N"D"8H,D &@2>48T,6

H,< F"<Z< @H&,HFH&,>>@FH4 BD42>",HFb >,*,6FH&4H,:\>Z< & F@@H&,HFH&44 F BD4>bH@6 B@2*>,,

4<B,D"H4&>@6 >@D<@6.

51. +F:4 D"FF<"HD4&"H\ BJ>8H (2) F ^H@6 H@R84 2D,>4b, H@ &@2>48"`H *&" @H*,:\>ZN &@BD@F",
BD4R,< >4 @*4> 42 >4N >, >"N@*4H *@:0>@(@ @HD"0,>4b & FH"H\,, B@F&bV,>>@6 &@2*,6FH&4`

4>H,DH,<B@D":\>@(@ BD"&" >" 4FH@R>484 @H&,HFH&,>>@FH4. A,D&Z6 &@BD@F 8"F",HFb H,N B@F:,*FH&46

*:b FJV,FH&J`V,(@ N"D"8H,D" @H&,HFH&,>>@FH4, 8@H@DZ, 4<,`H B@F:,*J`V4, 42<,>,>4b &

B,D&4R>ZN >@D<"N ( @F@$,>>@ H@(*", 8@(*" D,R\ 4*,H @ >@&ZN 4<B,D"H4&>ZN >@D<"N). ]H@H &@BD@F

@H>@F4HFb 8 R"FH4 &H@D@6 BD@,8H" FH"H,6, 4 ,<J >,H <,FH" & R"FH4 B,D&@6. %H@D@6, $@:,, &"0>Z6

&@BD@F 8"F",HFb &2"4<@F&b24 <,0*J 4FH@R>48"<4 @H&,HFH&,>>@FH4 4 4<,`V4<4 BD,4<JV,FH&,>>J`

99 ;@<,>H, @H<,R,>>Z6 S&,P4,6 & 8@<<,>H"D44 8 FH"H\, 18(2): +0,(@*>48 ... 1981 (@*,
H@< II, Q"FH\ B,D&"b, FHD. 95.

100 ]H@ H"80, F@(:"FJ,HFb F N@D@T@ 42&,FH>@6 @(@&@D8@6 8 @F@$@<J <>,>4` "D$4HD"0>@(@

FJ*\4 'J$,D", &ZF8"2">>@<J 4< B@ *,:J @$ @FHD@&, A":\<", UNRIAA, vol. 2, p. 829, at
p. 845.

101 7@<<,>H"D46 8 FH"H\, 18, BJ>8H (18).
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F4:J HD,$@&">4b<4 4<B,D"H4&>ZN >@D<, 4 ^H@H 0, &@BD@F &@2>48",H - BD4R,< $@:,, R"FH@ >" BD"8H48, -
& @H>@T,>44 FJV,FH&J`V4N 4<B,D"H4&>ZN >@D<. ?> $J*,H $@:,, B@*D@$>@ @$FJ0*,> BD4

D"FF<@HD,>44 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, & (:"&, V R"FH4 B,D&@6. 32 &F,(@

^H@(@ F:,*J,H, RH@ BJ>8H (2) >, >J0,> & FH"H\, 18 4 ,(@ <@0>@ 4F8:`R4H\.

e) EH"H\4 20 4 21: ?$b2"H,:\FH&" B@&,*,>4b 4 @$b2"H,:\FH&" D,2J:\H"H"

52. % FH"H\bN 20 4 21 BD@&@*4HFb D"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 @$b2"H,:\FH&"<4

D,2J:\H"H"102. E JR,H@< &2"4<@F&b24 <,0*J >4<4 ^H4 FH"H\4 F:,*J,H D"FF<"HD4&"H\ &<,FH,. % >4N

BD,*JF<"HD4&",HFb F:,*J`V,,:

" EH"H\b 20

="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@

FB,P4":\>@ JFH">@&:,>>@, B@&,*,>4,

="DJT,>4, (@FJ*"DFH&@< <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@ FB,P4":\>@

JFH">@&:,>>@, B@&,*,>4, (@FJ*"DFH&", >":4P@, 8@(*" B@&,*,>4, ^H@(@ (@FJ*"DFH&" >,

F@@H&,HFH&J,H B@&,*,>4`, BD,*JF<"HD4&",<@<J ^H4< @$b2"H,:\FH&@<.

EH"H\b 21

="DJT,>4, :`$@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@ @$,FB,R,>4,

@BD,*,:,>>@(@ D,2J:\H"H"

1. ="DJT,>4, (@FJ*"DFH&@< <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@

@$,FB,R,>4, F&@$@*>@ 42$D">>Z< 4< FD,*FH&@< @BD,*,:,>>@(@ D,2J:\H"H", >":4P@, ,F:4

42$D">>Z< B@&,*,>4,< *">>@, (@FJ*"DFH&@ >, @$,FB,R4&",H D,2J:\H"H, BD,*JF<@HD,>>Z6

J8"2">>Z< @$b2"H,:\FH&@<.

2. +F:4 B@&,*,>4, (@FJ*"DFH&" F@2*":@ F4HJ"P4`, >, F@@H&,HFH&J`VJ` D,2J:\H"HJ,
BD,*JF<@HD,>>@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@<, >@ 42 J8"2">>@(@ @$b2"H,:\FH&" F:,*J,H,
RH@ ^H@H D,2J:\H"H 4:4 ^8&4&":,>H>Z6 D,2J:\H"H <@0,H, H,< >, <,>,,, $ZH\ @$,FB,R,>

B@F:,*J`V4< B@&,*,>4,< (@FJ*"DFH&", >"DJT,>4, @$b2"H,:\FH&" >":4P@ :4T\ & H@< F:JR",,
,F:4 ^H@ (@FJ*"DFH&@ >, @$,FB,R4&",H H"80, F&@4< B@F:,*J`V4< B@&,*,>4,< BD,*JF<@HD,>>Z6

^H4< @$b2"H,:\FH&@< D,2J:\H"H".

53. % 8@<<,>H"D44 8 ^H4< FH"H\b< @H<,R",HFb, RH@, N@Hb & @H*,:\>ZN F:JR"bN BD@&,FH4 ^H@

D"2:4R4, <@0,H $ZH\ HDJ*>@, @>@ " :,04H & @F>@&, @BD,*,:,>4b H@(@, 8"8 >"DJT,>4,

102 A@ ^H@<J &@BD@FJ J0, <>@(@ >"B4F">@. E<., >"BD4<,D, J. Combacau, "Obligations
de résultat et obligations de comportement: quelques questions et pas de réponse",
in Mélanges Reuter , pp. 181-204; P. Daillier et A. Pellet, Droit international
public (Nguyen Quoc Dinh ), 6 th ed., 1999, par. 139, 473; P.M. Dupuy, "Le fait
générateur de la responsabilité internationale des Etats" (1984), vol. 188, Recueil
des cours , pp. 43-54; I. Brownlie, State Responsibility - Part I (1983), p. 241;
C. Tomuschat, "What is a ’Breach’ of the European Convention on Human Rights", in
Essays in Honour of Henry G. Schermers (vol. 3, 1994), p. 315; E. Wyler, L’illicite
et la condition des personnes privées (A. Pedone, Paris, 1995), pp. 17-43.
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<,0*J>"D@*>@(@ @$b2"H,:\FH&" @FJV,FH&:b,HFb & H@< 4:4 4>@< F:JR"," 103. ]H@ @$XbF>b,HFb H,<,
RH@ @>@ 2"HD"(4&",H *&" <@<,>H": &@- B,D&ZN, <@0>@ :4 FJ*4H\ @ H@<, RH@ >"DJT,>4,

@$b2"H,:\FH&" BD@42@T:@, 4, &@- &H@DZN, 8@(*" @>@ BD@42@T:@. % R"FH>@FH4, " JF:@&4b >"DJT,>4b
<,0*J>"D@*>@(@ @$b2"H,:\FH&" 42<,>b`HFb & 2"&4F4<@FH4 @H H@(@, HD,$J,H :4 *">>@, @$b2"H,:\FH&@

@H (@FJ*"DFH&" 8@>8D,H>@ @BD,*,:,>>@6 *,bH,:\>@FH4 4:4 @(D">4R4&",HFb HD,$@&">4,< @$,FB,R4H\

@BD,*,:,>>Z6 D,2J:\H"H, @FH"&:bb ,<J &@2<@0>@FH\ &Z$@D" FD,*FH&" 104. % @F>@&, ^H@(@ D"2:4R4b

:,04H H@, RH@, N@Hb @$b2"H,:\FH&" B@&,*,>4b 4 BD,F:,*J`H @BD,*,:,>>J` P,:\ 4:4 D,2J:\H"H, @>4

H@R>@ JFH">"&:4&"`H FD,*FH&", 8@H@DZ, >"*:,04H 4FB@:\2@&"H\; B@^H@<J 4N 4>@(*" >"2Z&"`H

@$b2"H,:\FH&"<4 FD,*FH&. % BD@H4&@B@:@0>@FH\ 4< @$b2"H,:\FH&" D,2J:\H"H" >, *,:"`H ^H@(@,
@FH"&:bb >" JF<@HD,>4, (@FJ*"DFH&"- JR"FH>48" &Z$@D FD,*FH&, 8@H@DZ, $J*JH 4FB@:\2@&"H\Fb105.
]H@ >, @2>"R",H, RH@ (@FJ*"DFH&@ 4<,,H F&@$@*>Z6 &Z$@D FD,*FH&. +(@ &Z$@D <@0,H $ZH\ $@:,,

4:4 <,>,, @(D">4R,>. ?*>"8@ @>@ $J*,H 4<,H\ @BD,*,:,>>J` FH,B,>\ &Z$@D" - " & >,8@H@DZN

F:JR"bN @>@ *"0, <@0,H 4<,H\ 4 B@F:,*J`V46 &Z$@D - F P,:\` 4FBD"&:,>4b B@:@0,>4b, ,F:4

>,J*"R" F 4FB@:\2@&">4,< B,D&@>"R":\>@ &Z$D">>ZN 4< FD,*FH& >, BD4&,:" >4 8 8"8@<J

>,@$D"H4<@<J JV,D$J106. ="BD4<,D, BD4>bH4, 8"8@(@- :4$@ 2"8@>" - N@Hb ^H@ <@0,H 8"2"H\Fb >,

$:"(@BD4bHFH&J`V4< *@FH40,>4` 0,:",<@(@ D,2J:\H"H", - >, $J*,H L"8H4R,F84 BD,*FH"&:bH\ F@$@6

>"DJT,>4b; 2>"R,>4, 4<,,H H@, BD4<,>b,HFb :4 >" *,:, ^H@ 2"8@>@*"H,:\FH&@. % H"84N F:JR"bN

>"DJT,>4, F@&,DT",HFb H@:\8@ H@(*", 8@(*" 2"8@>@*"H,:\FH&@ @BD,*,:,>>@ BD4<,>b,HFb 8

8@>8D,H>@<J F:JR"`, &Z2Z&"b 2"BD,V,>>Z6 D,2J:\H"H107.

54. % 8@<<,>H"D44 BD42>",HFb, RH@ &@BD@F @ H@<, 8"8@(@ D@*" @$b2"H,:\FH&@ *@:0>@ >":"("H\Fb,
*@:0,>, H"8 4:4 4>"R,, D,T"H\Fb >, & BD@,8H, FH"H,6, " "&H@D"<4 B,D&4R>@6 >@D<Z.
?$b2"H,:\FH&" B@&,*,>4b ( F&b2">>Z, :4$@ F *,6FH&4b<4, :4$@ F $,2*,6FH&4,<) JFH">"&:4&"`HFb

F8@D,, & 8@>H,8FH, >,B@FD,*FH&,>>ZN @H>@T,>46 <,0*J (@FJ*"DFH&"<4, & H@ &D,<b 8"8

@$b2"H,:\FH&" D,2J:\H"H" BD,@$:"*"`H BD4 @$D"V,>44 F :4P"<4 & D"<8"N &>JHD,>>,(@ BD"&@&@(@

B@Db*8" 8"0*@(@ (@FJ*"DFH&"108. % ^H@< F:JR", D"2:4R4, B@*D"2J<,&",HFb F H@R84 2D,>4b

(@FJ*"DFH&" 4 FJ&,D,>4H,H": &Z$@D FD,*FH& F8@D,, FJV,FH&J,H &@ &>JHD,>>4N, R,< & <,0*J>"D@*>ZN

*,:"N. ?*>"8@ ^H@ >, b&:b,HFb >,2Z$:,<Z< BD"&4:@<. ="BD4<,D, *@(@&@D ,*4>@@$D"2>@(@ BD"&"

BD,*FH"&:b,HFb 8"8 JFH">"&:4&"`V46 @$b2"H,:\FH&@ B@&,*,>4b, F H,< RH@$Z B@:@0,>4b

,*4>@@$D"2>@(@ BD"&" FH">@&4:4F\ R"FH\` 2"8@>@*"H,:\FH&" F@@H&,HFH&J`V,(@ (@FJ*"DFH&"109.

103 7@<<,>H"D46 8 FH"H\, 20, BJ>8H (4).

104 G"< 0,.

105 G"< 0,, BJ>8H (8).

106 G"< 0,, BJ>8HZ (2)-(4).

107 7@<<,>H"D46 8 FH"H\, 21, BJ>8HZ (18)-(22), F@ FFZ:8@6 >" *,:@ ";"D4B@2"
*,&,:@B<,>H 8@<B">4" (1933 (@*), 6UNRIAA 340 (United States-Panama General Claims
Commission), *,:@ @ >,8@H@DZN >,<,P84N 4>H,D,F"N & B@:\F8@6 %,DN>,6 E4:,244, P.C.I.J.
Ser. A , No. 7 (1926), at p. 19, 4 D,T,>4, +&D@B,6F8@(@ FJ*" B@ *,:J *, #,8,D, ECHR
Ser. A , vol. 4 (1962).

108 7@<<,>H"D46 8 FH"H\, 20, BJ>8H (6).

109 G"< 0,, BJ>8H (8). E<. B. Conforti, "Obblighi di mezzi e obblighi di
risultato nelle convenzioni di diritto uniforme", Rivista di diritto internazionale
privato e processuale , vol. 24, 1988, p. 233.
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E *DJ(@6 FH@D@>Z, @$b2"H,:\FH&" & @$:"FH4 BD"& R,:@&,8" F&b2">Z F @$b2"H,:\FH&"<4 D,2J:\H"H",
B@F8@:\8J @>4 >, BD,*B4FZ&"`H H@R>@, 8"8 F@@H&,HFH&J`V4, BD"&" *@:0>Z F@$:`*"H\Fb, 4 @>4

>"N@*bHFb & F@@H&,HFH&44 F D"2>@@$D"2>Z<4 2"8@>"<4 4 4>FH4HJH"<4.

55. G"84< @$D"2@<, & FH"H\bN 20 4 21 $,D,HFb D"2:4R4, <,0*J D"2>Z<4 &4*"<4 @$b2"H,:\FH&",
JFH">"&:4&",<Z<4 B,D&4R>Z<4 >@D<"<4, 4 *,:",HFb B@BZH8" BD@D"$@H"H\ B@F:,*FH&4b ^H@(@

D"2:4R4b F H@R84 2D,>4b @H&,HFH&,>>@FH4110. E@(:"F>@ 8@<<,>H"D4`, (:"&>Z< F:,*FH&4,< *:b

P,:,6 FH"H,6 20 4 21 b&:b,HFb H@, RH@:

" H"84< @$D"2@<, JFH">@&:,>4, >"DJT,>4b @$b2"H,:\FH&" [ D,2J:\H"H"] BD@4FN@*4H &

<,0*J>"D@*>@< BD"&, F@&,DT,>>@ 4>"R,, R,< & F:JR", @$b2"H,:\FH&" " B@&,*,>4b" 4:4

" FD,*FH&", (*, ... D,T"`V4< 8D4H,D4,< JFH">@&:,>4b &ZB@:>,>4b 4:4 >"DJT,>4b

@$b2"H,:\FH&" b&:b,HFb FD"&>,>4, 8@>8D,H>@ @BD,*,:,>>@(@ B@&,*,>4b, HD,$J,<@(@

@$b2"H,:\FH&@<, 4 L"8H4R,F8@(@ B@&,*,>4b (@FJ*"DFH&"" 111.

7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\b< 20 4 21

56. G, BD"&4H,:\FH&", 8@H@DZ, BD,*FH"&4:4 8@<<,>H"D44 8 FH"H\b< 20 4 21, F8,BH4R,F84

@H>@FbHFb 8 2>"R4<@FH4 ^H@(@ D"2:4R4b. )">4b ( @H 4<,>4 FHD"> E,&,D>@6 +&D@BZ) @H<,R",H, RH@

D"2:4R4b, D"FF<"HD4&",<Z, & (:"&, III, " FJ*b B@ &F,<J, >48"8 >, @HD"0"`HFb >" B@F:,*FH&4bN

4N >"DJT,>4b, 42:@0,>>ZN & R"FH4 &H@D@6 BD@,8H"" 112. KD">P4b @H<,R",H, RH@ ^H4 B@:@0,>4b

B@F&bV,>Z " >@D<"< <"H,D4":\>@(@ BD"&", & 8@H@DZN F@*,D04HFb 8&":4L48"P4b B,D&4R>ZN

@$b2"H,:\FH&"; B@*@$>Z, B@:@0,>4b " >,J<,FH>Z & BD@,8H, H"8@(@ D@*" 4, F:,*@&"H,:\>@, *@:0>Z

$ZH\ 4F8:`R,>Z" 113. ',D<">4b 2"b&:b,H, RH@:

" FJV,FH&J,H @BD,*,:,>>"b @B"F>@FH\ D"2D"$@H84 B@:@0,>46, b&:b`V4NFb F:4T8@<

"$FHD"8H>Z<4 B@ F&@,<J N"D"8H,DJ, B@F8@:\8J F:@0>@ BD,*&4*,H\ 4N FL,DJ @N&"H" 4

BD4<,>,>4b. %<,FH@ H@(@, RH@$Z JFH">"&:4&"H\ $@è:\TJ` `D4*4R,F8J` @BD,*,:,>>@FH\, H"84,

B@:@0,>4b <@(JH FH"H\ BD,*<,H@< 2:@JB@HD,$:,>46 4 4FB@:\2@&"H\Fb *:b J8:@>,>4b @H

@H&,HFH&,>>@FH4 & JV,D$ @$ZR>@<J <,0*J>"D@*>@<J BD"&J. 7"8 BD,*FH"&:b,HFb, @>4 H"80,

<@(JH >, 4<,H\ BD"8H4R,F8@(@ 2>"R,>4b *:b (@FJ*"DFH&, 4FH@D4R,F84 <,>,, F&b2">>ZN F

8@>H4>,>H":\>Z<4 ,&D@B,6F84<4 BD"&@&Z<4 HD"*4P4b<4, B@F8@:\8J 8 H"84< "$FHD"8H>Z<

>@D<"< >,:,(8@ BD4<,>4H\ BD"(<"H4R,F846 B@*N@*, @$ZR>@ F&@6FH&,>>Z6 <,0*J>"D@*>@<J

BD"&J ... 7@D@R, (@&@Db, BD"&4H,:\FH&@ ',D<">44 >, F@&F,< J&,D,>@ & H@<, b&:b`HFb :4

F:@0>Z, D"2:4R4b, BD@&,*,>>Z, & FH"H\bN 20, 21 4 23, *,6FH&4H,:\>@ >,@$N@*4<Z<4 4:4

*"0, 0,:"H,:\>Z<4" 114.

E@,*4>,>>@, 7@D@:,&FH&@ @2"$@R,>@ H,<, RH@ " H@>8@FH\ BD@&@*4<ZN ... D"2:4R46 <,0*J D"2>Z<4

8"H,(@D4b<4 >"DJT,>46 <@0,H &ZN@*4H\ 2" D"<84 >,@$N@*4<@(@ 4:4 *"0, P,:,F@@$D"2>@(@ BD4

42:@0,>44 @F>@&@B@:"("`V4N BD4>P4B@& @H&,HFH&,>>@FH4 (@FJ*"DFH& [, 4 @2"$@R,>@] &@2<@0>Z<4

110 7@<<,>H"D46 8 FH"H\, 20, BJ>8H (5).

111 G"< 0,.

112 A/CN.4/488, FHD. 74.

113 G"< 0,, FHD. 75.

114 G"< 0,.
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HDJ*>@FHb<4, F&b2">>Z<4 F @BD,*,:,>4,< 8"H,(@D44, B@* 8@H@DJ` B@*B"*",H 8@>8D,H>@,

B@&,*,>4," 115. QH@ 0, 8"F",HFb, & R"FH>@FH4, FH"H\4 21, H@, FR4H"b @F>@&>Z, B@:@0,>4b

" $,FFB@D>Z<4", @>@ @H&,D(",H H@:8@&">4,, 8@H@D@, 4< *",HFb & 8@<<,>H"D44, @F@$,>>@ &

@H>@T,>44 @$b2"H,:\FH&, 8"F"`V4NFb @$D"V,>4b F 4>@FHD">P"<4 4 4N 4<JV,FH&@<116.

E&b2\ <,0*J D"2:4R4,<, BD4<,>4<Z< & >"P4@>":\>@< 4 <,0*J>"D@*>@< BD"&,

57. C"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H" &ZH,8",H 42 (D"0*">F84N BD"&@&ZN

F4FH,<. ?$V,<J BD"&J @>@ >,42&,FH>@; ^H4<, B@- &4*4<@<J, @$XbF>b,HFb ,(@ @(D">4R,>>@,

D"FF<@HD,>4, & ">(:46F8@6 :4H,D"HJD,117. KJ>8P4` ^H@(@ D"2:4R4b, >"BD4<,D &@ LD">PJ2F8@<

BD"&,, R,H8@ @$XbF>b,H 7@<$"8@:

" ^H@ ... FH,B,>\ &,D@bH>@FH4 *@FH40,>4b P,:4, BD,F:,*J,<@6 8D,*4H@D@<, 8@H@DZ6

@BD,*,:b,H N"D"8H,D @$b2"H,:\FH&", >":"(",<@(@ >" *,$4H@D": H"<, (*, ,, *@FH40,>4,

b&:b,HFb &,F\<" &,D@bH>Z<, 2"8@> 4:4 8@>HD"8H JFH">"&:4&"`H @$b2"H,:\FH&" D,2J:\H"H";
H"<, (*, @>", B@ FJH4 *,:", b&:b,HFb $@:,, BD@$:,<"H4R>@6, @>4 :4T\ J<,>\T"`H *@:`

D4F8" 4 JFH">"&:4&"`H H@:\8@ @$b2"H,:\FH&@ FD,*FH&" 118.

3>Z<4 F:@&"<4, B@ F<ZF:J (D"0*">F8@(@ BD"&" @$b2"H,:\FH&" D,2J:\H"H" F&b2">Z & @BD,*,:,>>@6

<,D, F ("D">H4,6 4H@(", & H@ &D,<b 8"8 @$b2"H,:\FH&" B@&,*,>4b b&:b`HFb B@ F&@,<J N"D"8H,DJ

@$b2"H,:\FH&"<4 >"4$@:\T4N JF4:46, H. ,. @$b2"H,:\FH&"<4 F*,:"H\ &F, &@2<@0>@, *:b *@FH40,>4b

D,2J:\H"H", >@ @H>`*\ >, 8"84<- H@ @8@>R"H,:\>Z< @$b2"H,:\FH&@<. G"8, &D"R 4<,,H B@

@H>@T,>4` 8 B"P4,>HJ @$b2"H,:\FH&@ B@&,*,>4b, >@ >, @$b2"H,:\FH&@ D,2J:\H"H"; &D"R *@:0,>

*,:"H\ &F, D"2J<>@ &@2<@0>@, *:b @$,FB,R,>4b &Z2*@D@&:,>4b B"P4,>H", >@ @> @H>`*\ >,

@$,V",H, RH@ B"P4,>H @$b2"H,:\>@ &Z2*@D@&,,H. % F@@H&,HFH&44 F ^H@6 8@>P,BP4,6 FH">@&4HFb

bF>@, RH@ @$b2"H,:\FH&" D,2J:\H"H" b&:b`HFb $@:,, @$D,<,>4H,:\>Z<4 4, F@@H&,HFH&,>>@,
>"DJT,>4, H"84N @$b2"H,:\FH& :,(R, *@8"2"H\, R,< & F:JR", F @$b2"H,:\FH&"<4 B@&,*,>4b 4:4

FD,*FH&.

58. % @H:4R4, @H &ZT,F8"2">>@(@ D"2:4R4, & H@6 L@D<,, & 8"8@6 @>@ 42:@0,>@ & FH"H\bN 20 4

21 4 D"2XbF>,>@ & 8@<<,>H"D44, BD@&@*4HFb >" @F>@&, @BD,*,:,>>@FH4, " >, D4F8". ?$b2"H,:\FH&@

B@&,*,>4b BD,*JF<"HD4&",H $@:,, 4:4 <,>,, @BD,*,:,>>@, B@&,*,>4,. ?$b2"H,:\FH&@ D,2J:\H"H" -
^H@ @$b2"H,:\FH&@, 8@H@D@, *",H (@FJ*"DFH&J &Z$@D FD,*FH&119. 3<,>>@ B@ ^H@6 BD4R4>,

@$b2"H,:\FH&" D,2J:\H"H" D"FF<"HD4&"`HFb & 8@<<,>H"D44 8"8 & 8"8@6- H@ FH,B,>4 <,>,,

115 A/CN.4/488, FHD. 49-50.

116 G"< 0,, FHD. 77. E *DJ(@6 FH@D@>Z, FH"H\` 20, B@ ,(@ <>,>4`, <@0>@ @$X,*4>4H\ F@

FH"H\,6 16: H"< 0,, FHD. 50.

117 Cf. Brownlie, State Responsibility - Part I (1983), at p. 241.

118 Combacau, loc. cit., p. 196. E<. H"80, Dupuy, loc. cit., pp. 47-48. % @$V,<

B:">, F<. K. Zwiegert and H. Kotz (trans. A. Weir), An Introduction to Comparative
Law (Oxford, Clarendon, 2nd edn., 1992), p. 538.

119 7@<<,>H"D46 8 FH"H\, 20, BJ>8H (2), 4 8 FH"H\, 21, BJ>8H (1). E<. H"80, Daillier
et Pellet (Droit international public , 6th ed., 1999), (*, ,FH\ FFZ:8" >" " *@BJFH4<@FH\
& @H>@T,>44 FD,*FH&" & 8"R,FH&, D,T"`V4N 8D4H,D4,& D"2:4R4b ( FHp. 746 @D4(4>":",
BJ>8H 473).
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@$D,<,>4H,:\>Z,, R,< @$b2"H,:\FH&" B@&,*,>4b, 8@(*" (@FJ*"DFH&@ >, 4<,,H >48"8@(@ 4:4

BD"8H4R,F84 >48"8@(@ &Z$@D" & @H>@T,>44 H@(@, RH@ @>@ $J*,H *,:"H\120. E@(:"F>@

<,0*J>"D@*>@<J BD"&J:

" & @F>@&, D"2:4R4b :,04H @H>Z>, FH,B,>\ F&@$@*Z, @FH"&:b,<@6 2" >@F4H,:,< @$b2"H,:\FH&"

& B:">, &Z$@D" FD,*FH&, F B@<@V\` 8@H@DZN @> <@0,H @FJV,FH&4H\ @$b2"H,:\FH&@, " >,

$@:,, 4:4 <,>,, BD@$:,<"H4R>Z6 N"D"8H,D @04*",<@(@ D,2J:\H"H"" 121.

]HJ D"2>4PJ F:,*J,H @H<,H4H\. AD4>b& H@, RH@ B,D&@>"R":\>@ $Z:@ D"2:4R4,< B@ (D"0*">F8@<J

BD"&J, BD@,8H FH"H,6 BD"8H4R,F84 B@&,D>J: & @$D"H>@< >"BD"&:,>44 ,(@ F<ZF:. 32 ^H@(@, @*>"8@,
@H>`*\ >, F:,*J,H, RH@ D"2:4R4,, 8@H@D@, 4<,,H R,H8@, 2>"R,>4, 4 @$@F>@&">4, & >"P4@>":\>ZN

BD"&@&ZN F4FH,<"N, $J*,H @$b2"H,:\>@ BD4<,>bH\Fb H"84< 0, @$D"2@< & <,0*J>"D@*>@< BD"&,.
]H@H &@BD@F >,@$N@*4<@ D"FF<"HD4&"H\ F H@R84 2D,>4b H,N L@D<J:4D@&@8, 8@H@DZ, BD4>bHZ &

BD@,8H, FH"H,6, *"0, ,F:4 @>4 4 >, F@@H&,HFH&J`H >48"8@6 8@>8D,H>@6 F4FH,<, >"P4@>":\>@(@

BD"&".

C"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H" & `D4*4R,F8@6 :4H,D"HJD,

59. )"0, H, "&H@DZ, 8@H@DZ, 2>"8@<Z F *">>Z< D"2:4R4,<, 8"8 @>@ BD@&@*4HFb & F4FH,<"N

(D"0*">F8@(@ BD"&", &ZD"0"`H F,D\,2>Z, F@<>,>4b & @H>@T,>44 ,(@ B@:,2>@FH4 & BD@,8H, FH"H,6.
="BD4<,D, B@ <>,>4` G@<JT"H", " F:@0>@, *:b BD"8H4R,F8@(@ BD4<,>,>4b D"2:4R4, <,0*J
@$b2"H,:\FH&"<4 B@&,*,>4b 4 @$b2"H,:\FH&"<4 D,2J:\H"H" <":@ B@<@(",H H,<, 8H@ *@:0,>

@BD,*,:4H\, BD@42@T:@ :4 >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&"" 122. Q"FH@ JB@<4>":@F\ H@

&@2*,6FH&4,, 8@H@D@, ^H@ D"2:4R4, <@0,H 4<,H\ >" @BD,*,:,>4, &D,<,>>@è(@ L"8H@D" BD4

F@&,DT,>44 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b123. G,< >, <,>,, $@:\T4>FH&@ "&H@D@&

FR4H"`H, RH@ ^H@ D"2:4R4, 4<,,H @(D">4R,>>J` P,>>@FH\. ="BD4<,D, B@*R,D84&":@F\, RH@ " >,
&F,(*" <,0*J ^H4<4 *&J<b H4B"<4 @$b2"H,:\FH& FJV,FH&J,H R,H8"b (D">4P", >, (@&@Db J0 @ H@<,

120 G"8, #. SH,D> & F&@,6 D"$@H, ";,0*J>"D@*>"b @H&,HFH&,>>@FH\" ("Responsabilité
internationale", Répertoire international Dalloz , 1998, para. 64) @B4FZ&",H

@$b2"H,:\FH&@ B@&,*,>4b, :,0"V,, >" (@FJ*"DFH&,, 8"8 " $@:,, BD4>J*4H,:\>@,, B@F8@:\8J @>@

@*>@&D,<,>>@ b&:b,HFb @$b2"H,:\FH&@< *@$4H\Fb @BD,*,:,>>@(@ D,2J:\H"H" 4 @$b2"H,:\FH&@<

4FB@:\2@&"H\ *:b ^H@(@ @BD,*,:,>>Z, FD,*FH&", JFH">@&:,>>Z, <,0*J>"D@*>Z<4 >@D<"<4".

121 Combacau, loc. cit., pp. 201-202.

122 "What is a ’Breach’ of the European Convention on Human Rights" in Essays
in Honour of Henry G. Schermers , p. 335. E<. H"80, P.M. Dupuy, "Le fait générateur
de la responsabilité internationale des États" (1984), vol. 188, Recueil des cours ,
p. 47; B@ <>,>4` '. 942^>", " BD,*:@0,>4b 7;A, 8"8 BD,*FH"&:b,HFb, >, *"`H >48"84N

B@:,2>ZN 4>FHDJ<,>H@&, ", F8@D,,, BD4&>@FbH BJH">4PJ": State Responsibility and
International Liability of States for Lawful Acts. A Discussion of Principles
(Iustus Förlag, Uppsala, 1997), p. 63.

123 A@ <>,>4` )^:\, 4 A,::,, 8@(*" D,R\ 4*,H @$ @$b2"H,:\FH&, D,2J:\H"H", " F:,*J,H ...
@04*"H\, RH@ BD@6*JH D"2:4R>Z, ^H"BZ " F:@0>@(@ ... (@FJ*"DFH&,>>@(@ BD@P,FF"", BD,0*, R,<

<@0>@ $J*,H " BD4H@D<@24H\" >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&"" (loc. cit., p. 748,
para. 473; ^<L"2" *@$"&:,>"). E<. H"80, J. Combacau, loc. cit., p. 184, 4 P.M. Dupuy,
loc. cit., pp. 44-45.
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RH@ @>4 <@(JH B,D,B:,H"H\Fb & H"8@6 FH,B,>4, RH@ @>4 H,Db`H F&@4 @H:4R4H,:\>Z, R,DHZ" 124.
% P,:@< & :4H,D"HJD, >, &ZD"0",HFb $@:\T@6 B@**,D084 F@ND">,>4` ^H@(@ D"2:4R4b, B@ 8D"6>,6

<,D, & H@< &4*,, & 8"8@< @>@ BD4>bH@ BD4 B,D&@< RH,>44. M@Hb 7@<$"8@ >"2Z&",H ^H@ D"2:4R4,

" BD4>P4B4":\>@ @$b2"H,:\>Z<" 125, @> 2"&,DT",H F&@, 4FF:,*@&">4, &@BD@F"<4 @H>@F4H,:\>@

" @$@F>@&">>@FH4 H"84N B@>bH46, 8"8 FD,*FH&@, B@&,*,>4,, D,2J:\H"H, P,:\ ... BD4<,>4<ZN

8 >@D<"<, 8@(*" H@, RH@ &>"R":, BD,*FH"&:b:@F\ 8"8 D,2J:\H"H B@&,*,>4b, F"<@ B@ F,$,

b&:b,HFb B@&,*,>4,< 4 8@(*" 8"0*@, 42 FD,*FH&, BD,*@FH"&:,>>ZN & D"FB@Db0,>4, >@F4H,:b

@$b2"H,:\FH&", &F, D"&>@ @FH"&:b,H 2" >4< &Z$@D FD,*FH&" 126.

C"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H" & <,0*J>"D@*>@< BD,P,*,>H>@< BD"&,

60. E JR,H@< H"8@(@ 4>*4LL,D,>H>@(@ @H8:48" >" FH"H\4 20 4 21 >,@$N@*4<@ 2"*"H\ &@BD@F @

H@<, $Z:@ :4, B@ <>,>4` FJ*@& 4 HD4$J>":@&, *">>@, D"2:4R4, &F,- H"84 B@:,2>Z< BD4

&Z>,F,>44 D,T,>46 B@ D,":\>Z< *,:"<. =" BD"8H48, FFZ:84 >" ^H4 FH"H\4 *,:"`HFb :4T\

42D,*8". C"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 @$b2"H,:\FH&"<4 D,2J:\H"H" >, $Z:@ BD4>bH@

&@ &>4<">4,, >"BD4<,D, & *,:, @ *4B:@<"H4R,F8@< 4 8@>FJ:\F8@< B,DF@>":,. ?*>"8@ <@0>@

JB@<b>JH\ HD4 *,:", & 8@H@DZN ^H@ D"2:4R4, 4FB@:\2@&":@F\ - B@ 8D"6>,6 <,D,, & 8"8@6- H@
FH,B,>4.

61. A@ *,:J 7@:@PP"127 +&D@B,6F846 FJ* B@ BD"&"< R,:@&,8" D"FF<@HD,: &@BD@F @ 2"@R>@<

FJ*,$>@< BD@P,FF, >"* 4FHP@<, 8@H@DZ6 >, B@:JR4: >48"8@(@ L"8H4R,F8@(@ J&,*@<:,>4b @

FJ*,$>@< BD@P,FF,, $Z: BD4(@&@D,> 8 T,FH4 (@*"< H`D,<>@(@ 2"8:`R,>4b, " &B@F:,*FH&44 ,<J >,

$Z:@ D"2D,T,>@ @BD@H,FH@&"H\ ^H@ @$&4>4H,:\>@, 2"8:`R,>4,. ?> JH&,D0*":, RH@ @> $Z: :4T,>

FBD"&,*:4&@(@ F:JT">4b & >"DJT,>4, FH"H\4 6(1) 7@>&,>P44. EJ* @H<,H4:, RH@:

" )@(@&"D4&"`V4,Fb (@FJ*"DFH&" B@:\2J`HFb $@:\T@6 F&@$@*@6 *,6FH&46 & H@<, RH@ 8"F",HFb

&Z$@D" FD,*FH&, BD,*>"2>"R,>>ZN *:b H@(@, RH@$Z 4N BD"&@&Z, F4FH,<Z F@@H&,HFH&@&":4

HD,$@&">4b< FH"H\4 6(1) & ^H@6 FL,D,. 1"*"R" EJ*" F@FH@4H >, & H@<, RH@$Z J8"2Z&"H\

(@FJ*"DFH&"< >" ^H4 FD,*FH&", " & @BD,*,:,>44 H@(@, *@FH4(>JH :4 D,2J:\H"H, HD,$J,<Z6

7@>&,>P4,6 ... ):b ^H@(@ >,@$N@*4<@ BD@*,<@>FHD4D@&"H\, RH@ D,FJDFZ, *@FHJB>Z, F@(:"F>@

B@:@0,>4b< &>JHD,>>,(@ BD"&", b&:b`HFb ^LL,8H4&>Z<4, " :4P@, " @$&4>b,<@, &
F@&,DT,>44 J(@:@&>@(@ BD,FHJB:,>4b", 8@H@D@, >"N@*4HFb & H@6 0, F4HJ"P44, RH@ 4

124 G. Lysén, loc. cit., p. 62, 8@H@DZ6 H"80, FFZ:",HFb >" FH"H\4 194 4 204 (1)
7@>&,>P44 B@ <@DF8@<J BD"&J, 8@H@DZ, D">,, $Z:4 BD@">":424D@&">Z & ^H4N 0, P,:bN

A. ;. )`B`4 (loc. cit., pp. 49-50). C"FF<"HD4&"b 8D4H,D44, @BD,*,:,>>Z, & 8@<<,>H"D4bN 8

FH"H\b< 20 4 21, /. 7@<$"8@ 2"b&:b,H, RH@ " @$b2"H,:\FH&" D,2J:\H"H" & FH"H\, 21 @H>@FbHFb 8

,*4>@<J H4BJ, 8@H@DZ6 <@0>@ F HDJ*@< @H:4R4H\ @H @$b2"H,:\FH& B@&,*,>4b & FH"H\, 20"
(loc. cit., p. 190).

125 Loc. cit., p. 184.

126 Ibid., p. 204.

127 ECHR, Ser. A , vol. 89 (1985).
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(- > 7@:@PP", >, *@:0>@ >,FH4 $D,<b *@8"2Z&">4b H@(@, RH@ @>@ >, FHD,<4:@F\ 42$,0"H\

BD"&@FJ*4b 4 RH@ ,(@ @HFJHFH&4, @$XbF>b:@F\ >,BD,*&4*,>>Z<4 @$FH@bH,:\FH&"<4" 128.

G"84< @$D"2@<, EJ* FR4H":, RH@ *,:@ 2"b&4H,:b " 8 8@>PJ *>b H"8 4 >, $Z:@ 2"F:JT">@ & ,(@
BD4FJHFH&44 " HD4$J>":@<", 8@<B,H,>H,>H>Z< &Z>@F4H\ @BD,*,:,>4b B@ &F,< "FB,8H"< *">>@(@

&@BD@F"" 129. ?*>"8@, 8"8 J8"2Z&",H G@<JT"H, @> BD4T,: 8 ^H@<J &Z&@*J >, BD@FH@ BJH,<

FD"&>,>4b HD,$J,<@(@ D,2J:\H"H" ( &@2<@0>@FH\ BD@&,*,>4b FJ*,$>@(@ BD@P,FF" & BD4FJHFH&44
@$&4>b,<@(@) F BD"8H4R,F84 *@FH4(>JHZ< D,2J:\H"H@< ( @HFJHFH&4, ^H@6 &@2<@0>@FH4 & *">>@<
8@>8D,H>@< F:JR",). E8@D,,, EJ* D"FF<@HD,: &@BD@F @ H@<, RH@ ,V, <@(:" $Z F*,:"H\ 3H":4b

*:b H@(@, RH@$Z BD"&@ 2"b&4H,:b " $Z:@ ^LL,8H4&>Z<" 130. %,D>@ H@, RH@ @$b2"H,:\FH&@

D,2J:\H"H", &@B:@V,>>@, & FH"H\, 6(1), <@0>@ $Z:@ $Z &ZD"24H\ 8"8 @$b2"H,:\FH&@ @$,FB,R4H\

^LL,8H4&>@, BD"&@ >" D"FF<@HD,>4, *,:" & BD4FJHFH&44 F@@H&,HFH&J`V,(@ :4P", >@ ^H@ :4T\

<,>b,H L@D<J:4D@&8J &@BD@F", 8@H@DZ6 >,@$N@*4<@ D,T4H\. E@<>4H,:\>@ H@, RH@ D"2:4R4, <,0*J

@$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H" B@<@(:@ EJ*J & &Z>,F,>44 D,T,>4b >" ^H@H FR,H.

62. A@0":J6, $@:,, 4>H,D,F>Z< BD4<,D@< b&:b,HFb *,:@ ]9E3, D,T,>4, B@ 8@H@D@<J $Z:@

&Z>,F,>@ A":"H@6 EJ*", &8:`R"b FJ*\` !(@. ':"&>Z< &@BD@F@< & ^H@< *,:, $Z: &@BD@F @ H@<,
$Z:" :4 D,8&424P4b 2"&@*" ]9E3 <^D@< A":,D<@ ( 8@H@D"b BD4&,:" 8 $">8D@HFH&J ]9E3 4

B@F:,*@&"&T,6 2" ^H4< BD4>J*4H,:\>@6 BD@*"0, 4<JV,FH&" B@ 2">40,>>Z< P,>"<) >"DJT,>4,<

D"2:4R>ZN B@:@0,>46 *&JFH@D@>>,(@ )@(@&@D" @ *DJ0$,, H@D(@&:, 4 <@D,B:"&">44 4

)@B@:>4H,:\>@(@ F@(:"T,>4b. E@,*4>,>>Z, SH"HZ, & R"FH>@FH4, B@:"(":4F\ >" FH"H\` I
)@B@:>4H,:\>@(@ F@(:"T,>4b, & 8@H@D@6 BD,*JF<"HD4&":@F\, RH@:

" 'D"0*">,, 8@DB@D"P44 4 "FF@P4"P44 :`$@6 42 %ZF@84N *@(@&"D4&"`V4NFb FH@D@> >,

b&:b`HFb @$X,8H@< *:b BD4>bH4b & BD,*,:"N H,DD4H@D44 *DJ(@6 %ZF@8@6 *@(@&"D4&"`V,6

FH@D@>Z BD@42&@:\>ZN 4:4 *4F8D4<4>"P4@>>ZN <,D, 8@H@DZ, 4<,`H F&@4< D,2J:\H"H@<, &

R"FH>@FH4: a) &@FBD,BbHFH&@&">4, 4N ^LL,8H4&>@<J 8@>HD@:` 4 JBD"&:,>4`

BD,*BD4bH4b<4 ... 4:4 b) >">,F,>4, JV,D$" 4N *DJ(4< 2"8@>>@ BD4@$D,H,>>Z< BD"&"< 4

4>H,D,F"< & H"84N BD,*BD4bH4bN ...".

128 Ibid., at para. 30, citing De Cubber , ECHR, Series A , vol. 86 (1984), p. 20
(para. 35). ED"&>4 Plattform "Ärzte für das Leben ", (*, EJ* *",H F:,*J`V,, H@:8@&">4,

FH"H\4 11:

" M@Hb )@(@&"D4&"`V4,Fb (@FJ*"DFH&" @$b2">Z BD4>4<"H\ D"2J<>Z, 4 F@@H&,HFH&J`V4, <,DZ

*:b @$,FB,R,>4b H@(@, RH@$Z BD@&@*4<Z, >" 2"8@>>ZN @F>@&">4bN *,<@>FHD"P44 <@(:4

BD@H,8"H\ <4D>@, @>4 >, <@(JH B@:>@FH\` ("D">H4D@&"H\ ^H@ 4 @>4 @$:"*"`H $@:\T@6

F&@$@*@6 *,6FH&46 & B:">, &Z$@D" FD,*FH&, 8@H@DZ, $J*JH 4FB@:\2@&"H\Fb ... % ^H@6 F&b24

@$b2"H,:\FH&@, &2bH@, 4<4 >" @F>@&">44 FH"H\4 11 7@>&,>P44, b&:b,HFb @$b2"H,:\FH&@< &

@H>@T,>44 <,D, 8@H@DZ, *@:0>Z $ZH\ BD4>bHZ, >@ >, & @H>@T,>44 D,2J:\H"H@&, 8@H@DZ,

*@:0>Z $ZH\ *@FH4(>JHZ".

ECHR, Ser. A , vol. 139 (1988), para. 34. % BD@H4&@&,F ^H@<J & *,:, 7@:@PP" EJ*

4FB@:\2@&": ">":@(4R>J` L@D<J:4D@&8J, >@ BD4T,: 8 &Z&@*J, RH@ *">>@, @$b2"H,:\FH&@ b&:b,HFb

@$b2"H,:\FH&@< D,2J:\H"H".

129 ECHR, Ser. A , vol. 89 (1985), at para. 32.

130 Ibid., at para. 28.
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%B@F:,*FH&44 $Z:@ &Z>,F,>@ D,T,>4, @ H@<, RH@ D,8&424P4b 2"&@*" $Z:" >,2"8@>>@6 F@(:"F>@

4H":\b>F8@<J BD"&J, 4 4H":\b>F84, FJ*Z &Z>,F:4 D,T,>4, @ &@2<,V,>44 J$ZH8@&. ?*>"8@

E@,*4>,>>Z, SH"HZ *@8"2Z&":4, RH@, B@F8@:\8J D,8&424P4b BD4&,:" 8 L"8H4R,F8@6 :48&4*"P44

8@<B">44, >"2>"R,>>@, &@2<,V,>4, JV,D$" >, F@@H&,HFH&@&":@ D,":\>Z< B@H,Db<. E@@H&,HFH&,>>@,
D,8&424P4b $Z:" BD@42&@:\>@6 <,D@6, BD@H4&@D,R"V,6 FH"H\, I.

63. % F&@,< @F@$@< <>,>44 FJ*\b S&,$,:\ B@**,D0": ^H@H &Z&@* FFZ:8@6 >" D"2:4R4, <,0*J

@$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H", &@B:@V,>>Z<4 & FH"H\bN 20 4 21. ?> 8:"FF4L4P4D@&":

FH"H\` I 8"8 2"8:`R"`VJ` & F,$, @$b2"H,:\FH&@ D,2J:\H"H" >" H@< @F>@&">44, RH@:

" 7@>8D,H>Z, @$X,8HZ @$b2"H,:\FH&" >, BD4>4<"H\ & @H>@T,>44 H"84N 8@DB@D"P46

BD@42&@:\>ZN 4:4 *4F8D4<4>"P4@>>ZN <,D 42:@0,>Z BD,*,:\>@ R,H8@. ]H@(@, @*>"8@,
>,:\2b F8"2"H\ @ 8@>8D,H>ZN FD,*FH&"N *@FH40,>4b ^H4N P,:,6. G"84< @$D"2@<, ...
@$b2"H,:\FH&@ B@ FH"H\, I, 8"8 BD,*FH"&:b,HFb, b&:b,HFb @$b2"H,:\FH&@< >, FD,*FH&, "

D,2J:\H"H", 8"8@&Z<4 @$ZR>@ 4 b&:b`HFb <,0*J>"D@*>Z, *@(@&@D>Z, @$b2"H,:\FH&",
8"F"`V4,Fb 2"V4HZ 4>@FHD">P,& 4 4N 4>H,D,F@&. G,< >, <,>,, 42 ^H@(@ >, F:,*J,H ...,
RH@ 3H":4b @F&@$@0*",HFb @H @H&,HFH&,>>@FH4 2" F&@, BD@42&@:\>@, B@&,*,>4, & @H>@T,>44

]9E3 4 4>H,D,F@& ,, "8P4@>,D@& & ]9E3 B@ BD4R4>, "*<4>4FHD"H4&>ZN 4 FJ*,$>ZN

BD@P,*JD, B@F:,*@&"&T4N 2" D,8&424P4,6 ... % *">>@< *,:, 3H":4b >, *@FH4(:"

@BD,*,:,>>@(@ D,2J:\H"H", " 4<,>>@ @F&@$@0*,>4b ]9E3 @H B@F:,*FH&46 H"8@6 BD@42&@:\>@6

<,DZ, 8"8 D,8&424P4b. ?>" >, *@FH4(:" @BD,*,:,>>@(@ D,2J:\H"H" >4 & P,:@<, >4 & F&b24 F

&,F\<" 8@>8D,H>Z<4 P,:b<4, 42:@0,>>Z<4 & B@*BJ>8H"N (a) 4 (b) FH"H\4 I ...

;@0>@, 8@>,R>@, JH&,D0*"H\, RH@ *"0, 4 $,2 D,8&424P44 ]9E3 @$">8D@H4:"F\ $Z ...
?*>"8@ ^H@H &Z&@* >, JR4HZ&",H H@(@ L"8H" ..., RH@, ,F:4 $Z D,8&424P4b >, $Z:"

@FJV,FH&:,>" H@(*", 8@(*" @>" $Z:" @FJV,FH&:,>", ]9E3 <@(:" $Z & <"H,D4":\>@< B:">,

D,":42@&"H\ (@D"2*@ $@:\T46 @$X,< F&@4N "8H4&@&, R,< $Z:@ D,":42@&">@ >" *,:, ... 32

^H@(@ F:,*J,H, RH@ ]9E3 >, $Z:" B@FH"&:,>" & B@:@0,>4,, & 8@H@D@< @>" >"N@*4:"F\ $Z,
,F:4 $Z >, $Z:@ D,8&424P44. ]8&4&":,>H>Z6 D,2J:\H"H >, $Z: *@FH4(>JH B@FD,*FH&@<

4H":\b>F84N "*<4>4FHD"H4&>ZN 4 FJ*,$>ZN BD@P,*JD, 8"84<4 $Z N@D@T4<4 @>4 >4 $Z:4.
G"84< @$D"2@<, >" <@6 &2(:b*, ^H4 BD@P,*JDZ >, @F&@$@0*"`H 3H":4` @H @H&,HFH&,>>@FH4

2" F@&,DT,>4, BD@42&@:\>@(@ *,b>4b B@ F<ZF:J )@B@:>4H,:\>@(@ F@(:"T,>4b 8

)@(@&@DJ" 131.

A":"H" 0, BD4T:" 8 BD@H4&@B@:@0>@<J &Z&@*J $,2 8"8@(@- :4$@ ">":42" *">>@(@ D"2:4R4b. ?>"

B@FH">@&4:", &@- B,D&ZN, RH@ JHD"H" 8@<B">4,6 ]9E3 8@>HD@:b >"* F&@4<4 "8H4&"<4, ,F:4 >"

^H@H &@BD@F F<@HD,H\ T4D@8@ 4 D,":4FH4R>@, b&4:"F\ D,2J:\H"H@< ,, >,B:"H,0,FB@F@$>@FH4, " >,

D,8&424P44. %@- &H@DZN, @*>"8@, FH"H\` I F:,*@&":@ D"FF<"HD4&"H\ 8"8 @$V46 2"BD,H >"

" BD@42&@:\>Z, 4:4 *4F8D4<4>"P4@>>Z, <,DZ", >, @(D">4R,>>Z6 8@>8D,H>Z<4 J8"2">>Z<4

P,:b<4. AD4R4>", B@ 8@H@D@6 >, $Z:@ >48"8@(@ >"DJT,>4b FH"H\4 I, B@ <>,>4` A":"HZ,
F@FH@b:" & H@<, RH@ D,T,>4, <^D", N@Hb @>@ $Z:@ >,BD"&@<,D>Z< F@(:"F>@ 4H":\b>F8@<J

2"8@>@*"H,:\FH&J, >, $Z:@ " BD@42&@:\>Z<" B@ F<ZF:J FH"H\4 I 132. G"84< @$D"2@<, >, $Z:@

>,@$N@*4<@FH4 D,T"H\ $@:\T4>FH&@< (@:@F@& &@BD@F @ H@<, $Z:" :4 &@2<@0>@FH\ "B,::bP44 ^H@(@

D,T,>4b FD,*FH&@< BD"&@&@6 2"V4HZ @H BD@42&@:". E8@D,,, H@H L"8H, RH@ D,T,>4, " $Z:@
F@2>"H,:\>@ BD4>bH@ & 8@>H,8FH, *,6FH&J`V,6 F4FH,<Z BD"&" 4 F@@H&,HFH&J`V4N FD,*FH&

131 I.C.J. Reports 1989 , p. 15, at pp. 117, 121.

132 Ibid., at pp. 72, 75-77 (paras. 121, 126-130).
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@$0":@&">4b", F:J04: @F>@&">4,< *:b H@(@, RH@$Z F F"<@(@ >"R":" >, FR4H"H\ ,(@

BD@42&@:\>Z<133.

64. ;@0>@ F@(:"F4H\Fb F FJ*\,6 S&,$,:,< & H@<, RH@, ,F:4 $Z D,8&424P4b $Z:" F@RH,>"

" BD@42&@:\>@6" 4 ,F:4 $Z @>" $Z:" B@*:4>>@6 BD4R4>@6 *:b B@>,F,>>ZN ]9E3 J$ZH8@&,
@(D">4R,>>"b FJ<<" &@2<,V,>4b JV,D$", >"2>"R,>>"b 4H":\b>F84<4 FJ*"<4 >,F8@:\8@ :,H FBJFHb,
>, " 4FBD"&:b:"" $Z F@&,DT,>>@, >"DJT,>4,. =@ 8"8 ^H@ B@&:4b:@ >" 4H@( *">>@(@ *,:", H. ,.
>" 8:"FF4L48"P4` FH"H\4 I 8"8 @$b2"H,:\FH&" >, *@BJF8"H\ H"8@(@ D,2J:\H"H", 8"8 BD@42&@:\>@,

@$D"V,>4,, & @H:4R4, @H @$b2"H,:\FH&" ( B@&,*,>4b 4:4 FD,*FH&) >, F@&,DT"H\ BD@42&@:\>ZN

*,b>46? 7"8 BD,*FH"&:b,HFb, <,0*J $@:\T4>FH&@< 4 <,>\T4>FH&@< >, $Z:@ F@(:"F4b & @H>@T,>44

H@:8@&">4b H,D<4>" " BD@42&@:\>Z6" & FH"H\, I, 4 J0, &B@:>, @BD,*,:,>>@ <,0*J >4<4 $Z:@

D"2>@(:"F4, & @H>@T,>44 @P,>84 L"8H@&. G,< >, <,>,, D"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b

4 D,2J:\H"H", B@- &4*4<@<J, >, 4<,:@ >48"8@(@ 2>"R,>4b >4 & @*>@<, >4 & *DJ(@< @H>@T,>44

4:4 D,":\>@ >, FB@F@$FH&@&":@ ">":42J ^H4N &@BD@F@&.

65. GD,H\4< BD4<,D@< b&:b,HFb >,*"&>,, D,T,>4, GD4$J>":" B@ JD,(J:4D@&">4` &2"4<>ZN

BD,H,>246 3D">" 4 E@,*4>,>>ZN SH"H@& B@ *,:J 3F:"<F8"b C,FBJ$:48" 3D"> BD@H4& E@,*4>,>>ZN

SH"H@& !<,D484, *,:" A15(IV) 4 A24134. ]H@ *,:@ 8"F":@F\ BD,H,>244 3D">" & @H>@T,>44

H@(@, RH@ E@,*4>,>>Z, SH"HZ >"DJT4:4 F&@, @$b2"H,:\FH&@ & F@@H&,HFH&44 F @$V4< BD4>P4B@< B
?$V,6 *,8:"D"P44, F@*,D0"V,6Fb & !:04DF84N F@(:"T,>4bN @H 19 b>&"Db 1981 (@*",
" BD,8D"H4H\ &F, FJ*,$>Z, BD@P,FFZ & FJ*"N E@,*4>,>>ZN SH"H@&, F&b2">>Z, F BD,H,>24b<4

(D"0*"> 4 JRD,0*,>46 E@,*4>,>>ZN SH"H@& BD@H4& 3D">" 4 ,(@ (@FJ*"DFH&,>>ZN

BD,*BD4bH46, ... 4 *@$4H\Fb BD,8D"V,>4b H"84N BD,H,>246 B@FD,*FH&@< @$b2"H,:\>@(@

"D$4HD"0"". %<,FH@ H@(@, RH@$Z BD,8D"H4H\ *,:", D"FF<"HD4&",<Z, & 4N FJ*"N, E@,*4>,>>Z,

SH"HZ BD4@FH">@&4:4 4N F H,< B@>4<">4,<, RH@ ^H@ BD4@FH">@&:,>4, $J*,H @H<,>,>@ B@F:,

BD4>bH4b GD4$J>":@< D,T,>4b @ H@<, RH@ J >,(@ >,H `D4F*48P44 & @H>@T,>44 *">>@6

BD,H,>244135. E@,*4>,>>Z, SH"HZ *@8"2Z&":4, RH@ *:b >4N ^H@ $Z: ,*4>FH&,>>Z6 *@FHJB>Z6

BD"8H4R,F846 <,H@* 4 RH@ J&b28" BD,8D"V,>4b FJ*,$>ZN BD@P,FF@& 4 BD,H,>246 & D"<8"N @$V,(@

BD4>P4B" B B@8"2Z&",H, RH@ 4N B@*N@* $Z: @$@F>@&">>Z<. )DJ(4<4 F:@&"<4 ( N@Hb >4 @*>" 42
FH@D@> >, 4FB@:\2@&":" H,D<4>@:@(4` FH"H,6 20 4 21), @>4 *@8"2Z&":4, RH@ @$V46 BD4>P4B B
&@B:@V",H & F,$, @$b2"H,:\FH&@ D,2J:\H"H" - D,2J:\H"H@< b&:b,HFb BD,8D"V,>4, &,*JV4NFb FJ*,$>ZN

BD@P,FF@& - 4 RH@ FD,*FH&", BD4>bHZ, & D"<8"N 4N F@$FH&,>>@6 BD"&@&@6 F4FH,<Z, $Z:4

"*,8&"H>Z<4 *:b *@FH40,>4b ^H@(@ D,2J:\H"H" >" BD"8H48,. ]H@ >"B@<4>",H &ZD"0,>>@, &

8@<<,>H"D44 8 FH"H\, 21 <>,>4, @ H@<, RH@ @$b2"H,:\FH&" D,2J:\H"H" & >,8@H@D@< F<ZF:,

b&:b`HFb <,>,, @$D,<,>4H,:\>Z<4, R,< @$b2"H,:\FH&" B@&,*,>4b, B@F8@:\8J 2" F@@H&,HFH&J`V4<

(@FJ*"DFH&@< @FH"&:b,HFb @BD,*,:,>>"b F&@$@*" *,6FH&46 & B:">, *@FH40,>4b D,2J:\H"H".

66. AD4 H@:8@&">44 ),8:"D"P44 GD4$J>": FR,:, RH@ @$b2"H,:\FH&@ BD,8D"H4H\ FJ*@BD@42&@*FH&@

8"F":@F\ H@:\8@ *,:, B@*B"*"`V4N B@* ,(@ F@$FH&,>>J` `D4F*48P4`, >@ RH@ @$b2"H,:\FH&@

BD,8D"H4H\ *,:", B@*B"*"`V4, B@* ,(@ `D4F*48P4`, >, $Z:@ &ZB@:>,>@ BJH,< BD@FH@(@

BD4@FH">@&:,>4b. ),:"b H"8@6 &Z&@*, >,*@FH"H@R>@ 4FN@*4H\ :4T\ 42 b&>@ R,H8@6 L@D<J:4D@&84

),8:"D"P44:

133 Ibid., p. 77 (para. 129).

134 Award No. 590-A15(IV)/A24-FT, 28 December 1998. ]H@ $Z:@ D,T,>4,, BD4>bH@,

GD4$J>":@< B@:>@(@ F@FH"&" ( E8J$4T,&F846 - AD,*F,*"H,:\; #D@<F, !D">*04@- CJ4F, =JD4,
?:*D4R, !<,:4, !::4F@>, !("N@FF,6>4, )J>8"> - R:,>Z).

135 E<. Dames & Moore v. Regan, 453 US 654 (1981).
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" GD4$J>": *@:0,> $@:,, (:J$@8@ BD@">":424D@&"H\ ^H@H &@BD@F. ?$b2"H,:\FH&" & F@@H&,HFH&44

F @$V4< BD4>P4B@< B b&:b`HFb, (@&@Db & @$V,< B:">,, @$b2"H,:\FH&"<4 " D,2J:\H"H"", "

>, " B@&,*,>4b" 4:4 " FD,*FH&". M@Hb <@0>@ JH&,D0*"H\, RH@ E@,*4>,>>Z, SH"HZ,
BD4@FH">@&4&, " >, BD,8D"H4& FJ*@BD@42&@*FH&@, >, &ZB@:>4:4 F&@4N @$b2"H,:\FH& &

F@@H&,HFH&44 F !:04DF84<4 *,8:"D"P4b<4, GD4$J>": >, <@0,H @(D">4R4H\Fb FHD@(@

$J8&":\>Z< 4:4 (D"<<"H4R,F84< H@:8@&">4,< ^H4N ),8:"D"P46, >@ *@:0,> H"80, FD"&>4H\

<,H@*, &Z$D">>Z6 E@,*4>,>>Z<4 SH"H"<4, ... F BD,*<,H@< 4 P,:\` ^H4N ),8:"D"P46.
?H&,H >" &@BD@F @ H@<, &ZB@:>4:@ :4 BD4@FH">@&:,>4, LJ>8P4` BD,8D"V,>4b, 2"&4F4H @H

BD"8H484. G"84< @$D"2@<, BD@&,D8" 2"8:`R",HFb & L"8H4R,F8@< *@8"2"H,:\FH&,.

+F:4 4>@, >, BD,*JF<@HD,>@ & *@(@&@D,, @$V,, <,0*J>"D@*>@, BD"&@ B@2&@:b,H (@FJ*"DFH&J

&Z$4D"H\ FD,*FH&", F B@<@V\` 8@H@DZN @>@ @FJV,FH&:b,H F&@4 <,0*J>"D@*>Z, @$b2"H,:\FH&"

& BD,*,:"N F&@,6 &>JHD,>>,6 `D4F*48P44. G,< >, <,>,, F&@$@*" (@FJ*"DFH&" & @H>@T,>44

&Z$@D" FD,*FH& *:b @FJV,FH&:,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&" >, b&:b,HFb "$F@:`H>@6.
%Z$D">>Z, FD,*FH&" *@:0>Z $ZH\ "*,8&"H>Z<4 *:b &ZB@:>,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"

(@FJ*"DFH&", 4 @>4 *@:0>Z $ZH\ 2"8@>>Z<4" 136.

)":,, GD4$J>": @H<,H4:, RH@, " BD4>b& <,N">42<Z BD4@FH">@&:,>4b, BD,*JF<@HD,>>Z, & J8"2,

BD,24*,>H" 12294, E@,*4>,>>Z, SH"HZ &ZB@:>4:4 F&@4 @$b2"H,:\FH&" F@(:"F>@ !:04DF84<

*,8:"D"P4b< N@Hb $Z B@H@<J, RH@ >" *,:, ^H@H <,N">42< BD4&,: 8 BD,8D"V,>4` FJ*@BD@42&@*FH&",
R,(@ 4 HD,$@&":4 J8"2">>Z, ),8:"D"P44" 137. AD@&,D8" H@(@, $Z:@ :4 FJ*@BD@42&@*FH&@

" *,6FH&4H,:\>@" BD,8D"V,>@, F@FH@b:" & H@<, $Z:" :4 3F:"<F8"b C,FBJ$:48" 3D">" F

*@FH"H@R>Z<4 >" H@ @F>@&">4b<4 &Z>J0*,>" & D"<8"N $:"(@D"2J<>@(@ @HFH"4&">4b F&@4N 4>H,D,F@&

B@b&:bH\Fb 4:4 BD,*FH"&:bH\ *@8J<,>HZ & FJ*Z E@,*4>,>>ZN SH"H@& B@F:, 19 4`:b 1981 (@*"" &

F&b24 F >,2"8@>R,>>Z< FJ*@BD@42&@*FH&@<, B@*B"*"`V4< B@* `D4F*48P4` GD4$J>":", :4$@

:`$Z<4 4>Z<4 BD,H,>24b<4, B@*">>Z<4 & GD4$J>":, B@8" @>4 >, @H8:@>,>Z B@ BD4R4>,

>,B@*FJ*>@FH4138. C"FN@*Z >" H"8J` $:"(@D"2J<>J` 2"V4HJ, &8:`R"b D"2J<>Z, D"FN@*Z >"

>"$:`*,>4, 2" BD4@FH">@&:,>>Z<4 *,:"<4, B@*:,0":4 $Z &2ZF8">4` & FJ*,$>@< B@Db*8, & N@*,

&H@D@(@ ^H"B" D"2$4D"H,:\FH&".

67. )@ &Z>,F,>4b D,T,>4b B@ ^H4< L"8H@:@(4R,F84< &@BD@F"< *,:@ >, 2"&,DT,>@, 4 8"84,- :4$@
B@*D@$>Z, 8@<<,>H"D44 B@ >,<J $Z:4 $Z >,J<,FH>Z<4. ?*>"8@ J0, F,6R"F <@0>@ @H<,H4H\ *&"

<@<,>H". %@- B,D&ZN, GD4$J>": *,6FH&4H,:\>@ 4FB@:\2@&": D"2:4R4, <,0*J @$b2"H,:\FH&"<4

B@&,*,>4b 4 D,2J:\H"H", BD4R,< & 2>"R4H,:\>@6 <,D, 4<,>>@ H"8, 8"8 ^H@ BD,*JF<@HD,>@ &

8@<<,>H"D44 8 FH"H\b< 20 4 21 ( N@Hb @> >, *,:": FFZ:84 >" ^H4 FH"H\4). E:,*FH&4,< ^H@(@

$Z:@ H@, RH@ E@,*4>,>>Z< SH"H"< $Z:" BD,*@FH"&:,>" @BD,*,:,>>"b (4$8@FH\ & B:">,

@FJV,FH&:,>4b @$V,(@ BD4>P4B" B, N@Hb @H >4N &F, D"&>@ HD,$@&":@F\ @$,FB,R4H\ & 8"R,FH&,

" D,2J:\H"H"" BD,8D"V,>4, *,:, B@*B"*"`V4N B@* `D4F*48P4` GD4$J>":"139. %@- &H@DZN,

136 Award No. 590-A15(IV)/A24-FT, at para. 95.

137 Ibid., at para. 99.

138 Ibid., at para. 101.

139 G"8, GD4$J>": FR4H":, RH@ $Z:@ $Z >"DJT,>4,< @$V,(@ BD4>P4B" B B@2&@:4H\

E@,*4>,>>Z< SH"H"< &@2$J0*"H\ >@&Z, *,:" 4F8:`R4H,:\>@ *:b P,:,6 JFH">@&:,>4b @(D">4R,>46

>" &2"4<>Z, B@T:4>Z: H"84N @(D">4R,>46 <@0>@ $Z:@ 2"8@>>@ *@$4H\Fb 4>Z<4 FD,*FH&"<4,
B@<4<@ B@*"R4 4F8@&, @*>"8@ @$V46 BD4>P4B B 8@>8D,H>@ 2"BD,V",H " :`$@, *":\>,6T,,

( BD@*@:0,>4,...)
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GD4$J>": BD4T,: 8 F&@4< &Z&@*"< 4F8:`R4H,:\>@ BJH,< H@:8@&">4b F@@H&,HFH&J`V4N F@(:"T,>46

& 4N 8@>H,8FH, 4 F JR,H@< 4N BD,*<,H" 4 P,:,6; 4>Z<4 F:@&"<4, >" ^H@< ^H"B, D"2$4D"H,:\FH&"

@> &@@$V, >, 2">4<":Fb &H@D4R>Z<4 >@D<"<4, 8"F"`V4<4Fb @H&,HFH&,>>@FH4. % ^H@6 F&b24

*">>@, D,T,>4, B@*H&,D0*",H, RH@ D"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H"

8"F",HFb 8:"FF4L48"P44 B,D&4R>ZN @$b2"H,:\FH&, H. ,. @>@ 8"F",HFb B,D&4R>ZN, " >, &H@D4R>ZN

>@D< & @H>@T,>44 @H&,HFH&,>>@FH4. =@, &- HD,H\4N, >,H b&>ZN BD42>"8@& H@(@, RH@ D,T,>4,

GD4$J>":" $Z:@ $Z 4>Z< B@ FJV,FH&J - ,F:4 >, L@D<,, - ,F:4 $Z @> 8:"FF4L4P4D@&": ^H@

@$b2"H,:\FH&@ 8"8 @$b2"H,:\FH&@ B@&,*,>4b ( B@&,*,>4b, 2"8:`R"`V,(@Fb & BD,8D"V,>44

BD@42&@*FH&"), " >, @$b2"H,:\FH&@ D,2J:\H"H" ( D,2J:\H"H" & &4*, BD,8D"V",<@(@ BD@42&@*FH&").
A@- &4*4<@<J, @*>4 4 H, 0, F@@$D"0,>4b BD4<,>b:4F\ $Z 8 ^H@<J @$b2"H,:\FH&J 4 & @*>@<, 4 &

*DJ(@< F:JR",.

68. ]H@H 8D"H846 @$2@D B@8"2Z&",H, RH@ D"2:4R4, <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H"

<@0,H 4FB@:\2@&"H\Fb 8"8 FD,*FH&@ 8:"FF4L48"P44 @$b2"H,:\FH&, @*>"8@ @>@ >, 4FB@:\2J,HFb

*@FH"H@R>@ B@F:,*@&"H,:\>@. % 8"0*@< *,:, &@BD@F 2"8:`R":Fb & H@:8@&">44 F@@H&,HFH&J`V,(@

@$b2"H,:\FH&", " P,>>@FH\ D"2:4R4b F@FH@4H & H@<, >"F8@:\8@ @>@ F@@H&,HFH&J,H H@6 F&@$@*,

*,6FH&46, 8@H@D"b @FH"&:,>" 2" @H&,R"`V4< (@FJ*"DFH&@< & B:">, &ZB@:>,>4b @$b2"H,:\FH&". ]H"

F&@$@*" *,6FH&46 & F4:J >,@$N@*4<@FH4 @(D">4R4&",HFb B,D&4R>@6 >@D<@6, 4 BD4 ^H@< &@2>48",H

8D"6>, &"0>Z6 F H@R84 2D,>4b @P,>84 &@BD@F: & 8"8@6 FH,B,>4? C"2:4R4, <@0,H & @H*,:\>ZN

F:JR"bN B@<@("H\ & L@D<J:4D@&">44 &Z&@*@& B@ ^H@<J &@BD@FJ: B@<@(",H :4 @>@ & *@FH40,>44

&Z&@*@& - ^H@ F@&,DT,>>@ 4>@6 &@BD@F.

?$b2"H,:\FH&" & @$:"FH4 BD"& R,:@&,8" 8"8 " @$b2"H,:\FH&" D,2J:\H"H""

69. % 8@<<,>H"D44 8 FH"H\, 21 >"FH@6R4&@ JH&,D0*",HFb, RH@ FH">*"DH>Z, @$b2"H,:\FH&" &

@H>@T,>44 @$D"V,>4b (@FJ*"DFH&" F :4P"<4, $J*\ H@ & @$:"FH4 BD"& R,:@&,8" 4:4

*4B:@<"H4R,F8@6 2"V4HZ, B@*D"2J<,&"`H H@, RH@ <@0>@ >"2&"H\ " D"FT4D,>>Z<4 @$b2"H,:\FH&"<4
D,2J:\H"H"", 4 RH@ @>4 @N&"HZ&"`HFb FH"H\,6 21(2). E:,*FH&4,< *">>@6 B@FZ:84 b&:b,HFb H@, RH@

^H4 @$b2"H,:\FH&" >, >"DJT"`HFb & D,2J:\H"H, BD4>bH4b 2"8@>@*"H,:\FH&", B@8" ^H@<J

2"8@>@*"H,:\FH&J >, BD4*",HFb @8@>R"H,:\>"b F4:". 3>Z<4 F:@&"<4, >"DJT,>4,< b&:b,HFb

BD4<,>,>4, 2"8@>@*"H,:\FH&" & 8@>8D,H>@< F:JR", & F@R,H">44 F B@F:,*J`V4< >,BD4>bH4,<

(@FJ*"DFH&@< <,D *:b JFHD">,>4b :`$@(@ &@2>48T,(@ 8@>L:48H". )@ H,N B@D >"DJT,>4, <@0>@

H@:\8@ BD,*B@:"("H\. ]H@ <>,>4, &,F\<" R,H8@ &ZD"0,>@ 7@<$"8@ & F:,*J`V,< 2"b&:,>44:

" 8@(*" & ;,0*J>"D@*>@< B"8H, @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N BD,*JF<"HD4&",HFb, F

@*>@6 FH@D@>Z, RH@ " >48H@ >, <@0,H $ZH\ B@*&,D(>JH BD@42&@:\>@<J "D,FHJ 4:4 F@*,D0">4`
B@* FHD"0,6" ..., " F *DJ(@6, RH@ " 8"0*Z6, 8H@ $Z: 0,DH&@6 >,2"8@>>@(@ "D,FH" 4:4

F@*,D0">4b B@* FHD"0,6, 4<,,H BD"&@ >" 8@<B,>F"P4`" ..., @> 2"HD"(4&",H *&, >@D<Z,
8@H@DZ< &@ &>JHD,>>,< BD"&, F@@H&,HFH&J`H *&" @$b2"H,:\FH&" (@FJ*"DFH&", @*>@ - (:"&>@, 4

&H@D@, - &H@D@FH,B,>>@,; RH@ 0, 8"F",HFb <,0*J>"D@*>@(@ BD"&", H@ @>@ JFH">"&:4&",H :4T\

@*>@ @$b2"H,:\FH&@, " 4<,>>@ H@, RH@ (@FJ*"DFH&@ >, <@0,H >" 2"8@>>ZN @F>@&">4bN >,

&ZB@:>4H\ @*>@ 2" *DJ(4< 4 B,D&@,, 4 &H@D@, 42 F&@4N &>JHD,>>4N @$b2"H,:\FH&, 4 ^H@

@$b2"H,:\FH&@, ,F:4 >, @$D"V"H\ &>4<">4b >" >,F8@:\8@ >,BD4bH>Z6 N"D"8H,D *">>@6

L@D<J:4D@&84, <@0>@ FL@D<J:4D@&"H\ F:,*J`V4< @$D"2@<: " =48"8@, (@FJ*"DFH&@ >, <@0,H

139 (... BD@*@:0,>4,)
BD@42&@*FH&@" B@ BD,H,>24b<, B@*B"*"`V4< B@* `D4F*48P4` GD4$J>":", B@ 8"84< $Z H@ >4

$Z:@ BD4R4>"<. Ibid., at para. 131.
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BD@42&@:\>@ B@*&,D(>JH\ :4P@ "D,FHJ 4:4 F@*,D0">4` B@* FHD"0,6, >, BD,*:@04& ,<J

8@<B,>F"P44140".

?*>"8@ FJ*Z 4 8@<4H,HZ B@ BD"&"< R,:@&,8" >, D"FF<"HD4&"`H *">>Z, BD"&" H"84< @$D"2@<, RH@

&4*>@ 42 B@F:,*J`V,(@ 8D"H8@(@ 4 &Z$@D@R>@(@ @$2@D".

70. % F@@H&,HFH&44 F +&D@B,6F8@6 8@>&,>P4,6 @ BD"&"N R,:@&,8" 1950 (@*" B,H4P44 <@(JH

B@*"&"H\Fb " :`$Z< :4P@<, >,BD"&4H,:\FH&,>>@6 @D(">42"P4,6 4:4 (DJBB@6 :4P, JH&,D0*"`V4N,
RH@ @>4 b&4:4F\ 0,DH&@6 >"DJT,>4b" BD"&, BD@&@2(:"T,>>ZN & 7@>&,>P44. 7D@<, H@(@,
<,0(@FJ*"DFH&,>>Z, *,:" <@(JH B,D,*"&"H\Fb >" D"FF<@HD,>4, EJ*" & F&b24 F " :`$Z<
BD,*B@:"(",<Z< >"DJT,>4,< B@:@0,>46 >"FH@bV,6 7@>&,>P44" 4 BD@H@8@:@&141. EH"H\b 41
BD,*JF<"HD4&",H, RH@:

" +F:4 EJ* >"N@*4H, RH@ BD@42@T:@ >"DJT,>4, 7@>&,>P44 4:4 BD@H@8@:@& 8 >,6, 4 ,F:4

&>JHD,>>,, BD"&@ F@@H&,HFH&J`V,6 %ZF@8@6 *@(@&"D4&"`V,6Fb FH@D@>Z BD,*JF<"HD4&",H

H@:\8@ R"FH4R>@, &@2<,V,>4, JV,D$", EJ*, & F:JR", >,@$N@*4<@FH4, BD4>4<",H D,T,>4, @

FBD"&,*:4&@< J*@&:,H&@D,>44 B@FHD"*"&T,6 FH@D@>Z".

]H@ b&>@ @2>"R",H, RH@ >"DJT,>4, 7@>&,>P44 <@0,H $ZH\ JFH">@&:,>@ *@ - 4 >,2"&4F4<@ @H -
D,T,>4b &@BD@F" @ H@<, <@0,H :4 F@(:"F>@ F@@H&,HFH&J`V,<J &>JHD,>>,<J BD"&J $ZH\ >"2>"R,>@

&@2<,V,>4, 2" H"8@, >"DJT,>4,. 3 @D(">Z, *,6FH&J`V4, >" @F>@&">44 7@>&,>P44, >48@(*" >,

FH"&4:4 B@* F@<>,>4, H"8@, B@:@0,>4,. 7"8 $Z:@ 2"b&:,>@ EJ*@< B@ @*>@<J 42 *,::

" EH"H\b 25 [ F,6R"F 34] 7@>&,>P44 *",H :4P"< BD"&@ JH&,D0*"H\, RH@ 2"8@> F"< B@ F,$,

>"DJT",H 4N BD"&", & @HFJHFH&4, 8"8@6- :4$@ @H*,:\>@6 <,DZ @FJV,FH&:,>4b, ,F:4 @>4

>"N@*bHFb B@* J(D@2@6 >,B@FD,*FH&,>>@(@ &@2*,6FH&4b F ,(@ FH@D@>Z ..." 142.

71. !>":@(4R>Z< @$D"2@< & ;,0*J>"D@*>@< B"8H, @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N

1966 (@*" BD@&@*4HFb D"2:4R4, <,0*J 4>*4&4*J":\>Z<4 4 <,0(@FJ*"DFH&,>>Z<4 F@@$V,>4b<4. %

F@@H&,HFH&44 F K"8J:\H"H4&>Z< BD@H@8@:@< :4P", B@*:,0"V4, `D4F*48P44 8"8@(@- :4$@
(@FJ*"DFH&" - JR"FH>48" AD@H@8@:", 8@H@DZ, " JH&,D0*"`H, RH@ @>4 b&:b`HFb 0,DH&"<4 >"DJT,>4b

*">>Z< (@FJ*"DFH&@<- JR"FH>48@<" BD"&, 42:@0,>>ZN & A"8H,, <@(JH BD,*FH"&:bH\ F@@$V,>4b &

140 J.Combacau, "Obligations de résultat et obligations de comportement:
quelques questions et pas de réponse", in Mélanges Reuter , p. 181, at p. 191 ( ^<L"2"

*@$"&:,>"). E *DJ(@6 FH@D@>Z, F<., >"BD4<,D, R.Higgins, "International Law and the
Avoidance, Containment and Resolution of Disputes. - General Course on Public
International Law", RCADI , 1991-V, vol. 230, pp. 203-204.

141 +&D@B,6F8"b 8@>&,>P4b @ BD"&"N R,:@&,8" ( F B@BD"&8"<4, &>,F,>>Z<4 AD@H@8@:@< 11),
FH"H\4 34 4 35. %>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ *@:0>Z $ZH\ 4FR,DB">Z, 4 B,H4P4b

*@:0>" $ZH\ B@*">" " H@:\8@ & H,R,>4, T,FH4 <,FbP,& B@F:, *"HZ BD4>bH4b ... B@F:,*>,(@

D,T,>4b": FH"H\b 35.

142 Norris Case, ECHR Ser. A , vol. 142 (1988), para. 31, citing Klass Case ,
ibid., vol. 28 (1978), at para. 33; Marckx Case , ibid., vol. 31 (1979), at
para. 27; Johnston Case , ibid., vol. 28 (1978), at para. 33. E<. H"80,, & R"FH>@FH4,
Dudgeon Case , ibid., vol. 45 (1981), para. 41; Modinos Case , ibid., vol. 259
(1993), at para. 24.
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7@<4H,H B@ BD"&"< R,:@&,8"143. AD4 D"FF<@HD,>44 ^H4N F@@$V,>46 7@<4H,H &F,(*" HD,$@&":,
RH@$Z &@2*,6FH&4, BD4>bHZN (@FJ*"DFH&@< <,D $Z:@ H"8@&Z<, RH@$Z F@@H&,HFH&J`V,, :4P@ F"<@

FH">@&4:@F\ " 0,DH&@6", 4 @> @H8"2Z&":Fb 2">4<"H\Fb 2"8@>@*"H,:\FH&@< (@FJ*"DFH&" & "$FHD"8H>@<

B:">,. E *DJ(@6 FH@D@>Z, @> >, HD,$J,H, RH@$Z 0,DH&" @$b2"H,:\>@ $Z:" B@*&,D(>JH" FJ*,$>@<J

BD,F:,*@&">4` 4:4 8"8@<J- :4$@ 4>@<J J(@:@&>@<J >"8"2">4`. % @H*,:\>ZN F:JR"bN F"<@

FJV,FH&@&">4, 2"8@>@*"H,:\FH&" <@0,H @2>"R"H\ >"DJT,>4, 7@>&,>P44; & *DJ(4N 0, F:JR"bN :4P@

$J*,H FR4H"H\Fb 0,DH&@6 H@:\8@ BD4 >":4R44 *@FH"H@R>@ >,42$,0>@6 4 BDb<@6 J(D@2Z *,6FH&46.
7D4H,D46 BD@&,D84 $Z: D,2`<4D@&"> F:,*J`V4< @$D"2@<:

" BD4 JF:@&44, RH@ 8"0*Z6 42 "&H@D@& b&:b,HFb 0,DH&@6 B@ F<ZF:J FH"H\4 1 K"8J:\H"H4&>@(@

BD@H@8@:", >4RH@ >, <,T",H $@:\T@<J R4F:J :4P &@2$J*4H\ *,:@ & F@@H&,HFH&44 F

K"8J:\H"H4&>Z< BD@H@8@:@<. E"< L"8H >":4R4b $@:\T@(@ 8@:4R,FH&" B,H4P4@>,D@& >, *,:",H

4N F@@$V,>4, actio popularis ... ):b H@(@, RH@$Z :4P@ <@(:@ JH&,D0*"H\, RH@ @>@

b&:b,HFb 0,DH&@6 >"DJT,>4b 8"8@(@- :4$@ BD"&", 2"V4V",<@(@ A"8H@<, @> 4:4 @>" *@:0>Z

*@8"2"H\, RH@ :4$@ *,6FH&4, 4:4 $,2*,6FH&4, (@FJ*"DFH&"- JR"FH>48" J0, @HD4P"H,:\>@
F8"2":4F\ >" @FJV,FH&:,>44 4<4 H"8@(@ BD"&", :4$@ H"8@6 D,2J:\H"H >,<4>J,<@ (Db*,H,
>"BD4<,D >" @F>@&, FJV,FH&J`V,(@ 2"8@>@*"H,:\FH&" 4/ 4:4 FJ*,$>@(@ 4:4 "*<4>4FHD"H4&>@(@
D,T,>4b 4:4 BD"8H484" 144.

]H4 @(D">4R,>4b &ZH,8"`H 42 B@:@0,>46 K"8J:\H"H4&>@(@ BD@H@8@:", 8"8 @> H@:8J,HFb

7@<4H,H@<. ;,0(@FJ*"DFH&,>>Z, F@@$V,>4b B@*B"*"`H B@* *DJ(J` L@D<J:4D@&8J. % F@@H&,HFH&44

F@ FH"H\,6 41 A"8H" H"84, F@@$V,>4b <@(JH B@*"&"H\Fb (@FJ*"DFH&@<- JR"FH>48@<, BD42>"&T4<

BD@P,*JDJ 4 JH&,D0*"`V4<, RH@ *DJ(@, (@FJ*"DFH&@- JR"FH>48 " >, &ZB@:>b,H F&@4N
@$b2"H,:\FH&" 145. A@8" ^H" BD@P,*JD" >, 4FB@:\2@&":"F\, >@ @>" &B@:>, <@0,H $D@F4H\ &Z2@&

2"8@>J 8"8 H"8@&@<J.

72. ;,0"<,D48">F846 FJ* B@ BD"&"< R,:@&,8" BD4<,>b,H B@ FJH4 *,:" H"8@6 0, BD4>P4B BD4

@BD,*,:,>44 H@(@, BD@42@T:@ :4 >"DJT,>4, !<,D48">F8@6 8@>&,>P44 @ BD"&"N R,:@&,8"

143 K"8J:\H"H4&>Z6 BD@H@8@:, FH"H\b 1. AD"&4:@ @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& BD"&@&@6

2"V4HZ BD4<,>b,HFb: FH"H\b 5(2)(b).

144 E.Y. 4 *DJ(4, BD@H4& =4*,D:">*@&, CCPR/C/47/D/429/1990 (1993), para. 6.3-6.4.
E<. H"80,, & R"FH>@FH4, !J<,,DJ**4- Q4LLD" BD@H4& ;"&D484b, ?L4P4":\>Z, @HR,HZ ',>,D":\>@6

!FF"<$:,4, HD4*P"H\ T,FH"b F,FF4b, )@B@:>,>4, 40 (A/36/40), FHD. 175 (1981 (@*),
BJ>8H 9.2.; M,DP$,D( 4 *DJ(4, BD@H4& K4>:b>*44, H"< 0,, HD4*P"H\ F,*\<"b F,FF4b,
)@B@:>,>4, 40 (A/37/40), FHD. 203 (1982 (@*), BJ>8H 9.3; =,HDJ*@FB@F@$>Z, :4P" 4

4>&":4*Z & 3H":44 BD@H4& 3H":44, H"< 0,, HD4*P"H\ *,&bH"b F,FF4b, )@B@:>,>4, 40
(A/39/40), FHD. 255 (1984 (@*), BJ>8H 6.2; #^::">H"6> 4 *DJ(4, BD@H4& 7">"*Z,
CCPR/C/47/D/359/1989 4 385/1989/Rev.1 (1993), BJ>8H 10.4 (" 8@(*" :4P@ &N@*4H &

8"H,(@D4` :4P, R\b *,bH,:\>@FH\ & F4:J F@@H&,HFH&J`V,(@ 2"8@>@*"H,:\FH&" D"FF<"HD4&",HFb 8"8

BD@H4&@D,R"V"b 2"8@>J, @>4 <@(JH B@*"&"H\ B,H4P4` 8"8 " 0,DH&Z" B@ F<ZF:J FH"H\4 1
K"8J:\H"H4&>@(@ BD@H@8@:""); G@J>,> BD@H4& !&FHD":44, CCPR/C/50/D/488/1992 (1994),
BJ>8H 5.1; #@D* 4 *DJ(4, BD@H4& KD">P44, CCPR/C/57/D/645/1995 (1996), BJ>8HZ 5.4-5.5.

145 ;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N, FH"H\b 41(1). ]H@

HD,$@&">4, 42:@0,>@ >,F8@:\8@ 4>Z< @$D"2@< & FH"H\, 41(1)(a): " >, BD@&@*4H & 042>\

B@FH">@&:,>46 >"FH@bV,(@ A"8H"". =, HD,$J,HFb, RH@$Z F@@$V,>4, 8"F":@F\ 8"8@(@- H@ 8@>8D,H>@
J8"2">>@(@ :4P", @*>"8@ *@FHJB>Z, &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ *@:0>Z $ZH\ 4FR,DB">Z:
FH"H\b 41(1)(c).
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1969 (@*". % F&@,< 8@>FJ:\H"H4&>@< 2"8:`R,>44 @H>@F4H,:\>@ F@@H&,HFH&4b BD@,8H"

2"8@>@*"H,:\FH&" FH"H\, 8(2)(h) !<,D48">F8@6 8@>&,>P44 @ BD"&"N R,:@&,8" ;,0"<,D48">F846 FJ*

*@:0,> $Z: @H&,H4H\ >" >,F8@:\8@ @$V4N &@BD@F@&, &ZH,8"`V4N 42 D"2>@(:"F46 B@ B@&@*J

BD@,8H" 2"8@>", 8@H@DZ6 & F:JR", ,(@ BD4>bH4b >,F@<>,>>@ >"DJT4: $Z @$b2"H,:\FH&"

F@@H&,HFH&J`V,(@ (@FJ*"DFH&" F@(:"F>@ 7@>&,>P44. A@ &@BD@FJ @ H@<, <@0,H :4 2"8@> F"< B@

F,$, >"DJT4H\ @$b2"H,:\FH&@ D,2J:\H"H", EJ* 2"b&4::

" 2"8@>, &FHJB"`V46 & F4:J, @H>`*\ >, @$b2"H,:\>@ 2"HD"(4&",H BD"&@&J` FL,DJ 8@>8D,H>ZN

:4P. 1"8@> <@0,H HD,$@&"H\ B@F:,*J`V4N >@D<"H4&>ZN <,D, F@$:`*,>4b *@B@:>4H,:\>ZN

JF:@&46 4:4, B@BD@FHJ (@&@Db, @FJV,FH&:,>4b (@FJ*"DFH&,>>Z<4 &:"FHb<4, BD,0*, R,< @>

F<@0,H 2"HD@>JH\ ^HJ FL,DJ. ?*>"8@ &B@:>, &@2<@0>Z 4 H"84, F:JR"4, 8@(*" :4P",
B@*B"*"`V4, B@* *,6FH&4, F@@H&,HFH&J`V,6 >@D<Z, 2"HD"(4&"`HFb ,` F <@<,>H" ,,

&FHJB:,>4b & F4:J. 1"8@>Z, >, @$:"*"`V4, F"<4 B@ F,$, 4FB@:>4H,:\>@6 F4:@6, BD@FH@

JB@:>@<@R4&"`H &:"FH4 BD4>4<"H\ <,DZ & F@@H&,HFH&44 F >4<4. ?>4 >, b&:b`HFb F"<4 B@

F,$, >"DJT,>4,< BD"& R,:@&,8". % F:JR", 2"8@>@&, >,<,*:,>>@ &FHJB"`V4N & F4:J, ...
>"DJT,>4b BD"& R,:@&,8", $J*\ H@ 4>*4&4*J":\>Z, 4:4 8@::,8H4&>Z,, BD@4FN@*bH BD4 4N

BD@<J:\("P44. G"84< @$D"2@<, >@D<", :4T"`V"b R"FH\ >"F,:,>4b >,8@H@DZN 42 4N BD"& -
>"BD4<,D, B@ BD42>"8J D"FZ, - "&H@<"H4R,F84 >">@F4H JV,D$ &F,< BD,*FH"&4H,:b< ^H@6

D"FZ ..." 146.

A@F:, ">":42" 8@>8D,H>ZN B@:@0,>46 7@>&,>P44 4 F @*@$D4H,:\>@6 FFZ:8@6 >" ,&D@B,6F8J`

`D4FBDJ*,>P4` EJ* BD4T,: 8 &Z&@*J @ H@<, RH@:

"_D4F*48P4b EJ*" & FB@D>ZN &@BD@F"N BD,*>"2>"R,>" *:b 2"V4HZ BD"& 4 F&@$@* 8@>8D,H>ZN

:4P, " >, *:b D,T,>4b "$FHD"8H>ZN BD@$:,<. % 7@>&,>P44 >,H >48"8@(@ B@:@0,>4b,
B@2&@:b`V,(@ EJ*J & D"<8"N ,(@ `D4F*48P44 & FB@D>ZN &@BD@F"N &Z>@F4H\ D,T,>4, @ H@<,
b&:b,HFb :4 2"8@>, 8@H@DZ6 ,V, >, 2"HD@>J: ("D">H4DJ,<Z, BD"&" 4 F&@$@*Z 8@>8D,H>ZN

:4P, >"DJT,>4,< 7@>&,>P44.

EJ* FR4H",H, RH@ BD@<J:\("P4b 2"8@>", b&>@ >"DJT"`V,(@ @$b2"H,:\FH&", BD4>bHZ,

(@FJ*"DFH&@< BD4 D"H4L48"P44 7@>&,>P44 4:4 BD4F@,*4>,>44 8 >,6, b&:b,HFb >"DJT,>4,<

^H@(@ *@(@&@D" 4, ,F:4 H"8@, >"DJT,>4, 2"HD"(4&",H ("D">H4DJ,<Z, BD"&" 4 F&@$@*Z

8@>8D,H>ZN :4P, BD4&@*4H 8 &@2>48>@&,>4` <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 *:b

F@@H&,HFH&J`V,(@ (@FJ*"DFH&"" 147.

E@*,D0"V"bFb & ^H@< "$2"P, <ZF:\ @ H@<, RH@ <,0*J>"D@*>"b @H&,HFH&,>>@FH\ &@2>48",H - B@F:,

b&>@(@ >"DJT,>4b *@(@&@D", - H@:\8@ " ,F:4 H"8@, >"DJT,>4, 2"HD"(4&",H ("D">H4DJ,<Z, BD"&" 4
F&@$@*Z 8@>8D,H>ZN :4P", HD,$J,H @BD,*,:,>>@(@ D"2XbF>,>4b. +F:4 BD4*,D04&"H\Fb ,,

$J8&":\>@(@ F<ZF:", H@ @>" @2>"R",H, RH@ <@0,H 4<,H\ <,FH@ >"DJT,>4, *@(@&@D" $,2 8"8@6- :4$@
@H&,HFH&,>>@FH4, RH@ >, F@(:"FJ,HFb F 8@>P,BP4,6 @H&,HFH&,>>@FH4 (@FJ*"DFH&, F@*,D0"V,6Fb &

BD@,8H, FH"H,6148. ?*>"8@ BD,*FH"&:b,HFb, RH@ EJ* BD@&@*4H 2*,F\ D"2:4R4, <,0*J

@H&,HFH&,>>@FH\` (@FJ*"DFH& 2" >"DJT,>4, *@(@&@D" 8"8 H"8@&@, 4 <,0*J>"D@*>@6 @H&,HFH&,>>@FH\`

& F@@H&,HFH&44 F BD,*JF<@HD,>>Z<4 & 7@>&,>P44 BD@P,*JD"<4 2" BDb<@, >"DJT,>4, BD"& :4P, RH@

J0, B@*B"*",H B@* `D4F*48P4` EJ*" & FB@D>ZN &@BD@F"N.

146 Inter-Am Ct HR (Ser.A), No. 12 (1991), at paras. 41-43.

147 Ibid., paras, 49-50; also in (1995) 34 ILM 188, at pp. 1199-1201.

148 ?F@$,>>@ FH"H,6 3 4 16; F<. BJ>8H 11 &ZT,.
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73. C,2`<4DJb &ZT,F8"2">>@,, <@0>@ @H<,H4H\, RH@ ^H@H 8D"H846 @$2@D J8"2Z&",H >" &

2>"R4H,:\>@6 <,D, @$V46 B@*N@* 8 *">>@6 BD@$:,<, F@ FH@D@>Z D"2:4R>ZN BD"&@2"V4H>ZN

@D(">@&149. E"<@ 2"8@>@*"H,:\FH&@, BD4 JF:@&44, RH@ @>@ >,B@FD,*FH&,>>@ BD4<,>4<@ 8

@H*,:\>Z< :4P"< 4 RH@ ,(@ BD4<,>,>4, >"N@*4HFb B@* BDb<@6 J(D@2@6, <@0,H BD,*FH"&:bH\ F@$@6

>"DJT,>4, F@@H&,HFH&J`V,6 8@>&,>P44, @*>"8@ *:b @BD,*,:,>4b H@(@, >"DJT",H :4 @>@ 8@>&,>P4`

& 8"0*@< 8@>8D,H>@< F:JR",, >,@$N@*4<@ BD@">":424D@&"H\ L"8HZ F@@H&,HFH&J`V,(@ *,:".
A@F:,*J`V4, BD@P,FFZ &>JHD4 (@FJ*"DFH&" <@(JH BD,*JF<"HD4&"H\ &ZB:"HJ 8@<B,>F"P44 2" H"8@,

>"DJT,>4,, >@ @>4 >, b&:b`HFb ,(@ F@FH"&>@6 R"FH\`150.

74. ?$2@D @$:"FH4 *4B:@<"H4R,F8@6 2"V4HZ, 8"8 BD,*FH"&:b,HFb, B@2&@:4H F*,:"H\ H@H 0,

@$V46 &Z&@*. ]H@H <@<,>H $Z: &,F\<" R,H8@ @H<,R,> E@,*4>,>>Z< 7@D@:,&FH&@<:

" % P,:@< <>,>4, BD"&4H,:\FH&" E@,*4>,>>@(@ 7@D@:,&FH&" 2"8:`R",HFb & H@<, RH@ F4HJ"P4b

& F:JR",, 8@(*" <,0*J>"D@*>@, BD"&@ HD,$J,H, RH@$Z $Z: *@FH4(>JH :4T\ @BD,*,:,>>Z6

D,2J:\H"H, B@*B"*",H B@* BD@,8H BJ>8H" 2 FH"H\4 21. AD4<,D@< b&:b,HFb @$b2">>@FH\

@$,FB,R4H\ FBD"&,*:4&J` 4 ^LL,8H4&>J` F4FH,<J BD"&@FJ*4b. 7@DDJBP4b & >40,FH@bV,< FJ*,

>, b&:b,HFb >"DJT,>4,< ^H@(@ @$b2"H,:\FH&", ,F:4 B@:@0,>4, <@0>@ @B,D"H4&>@ 4FBD"&4H\,
@$D"H4&T4F\ & &ZT,FH@bV46 FJ*. % F:JR", H"84N @$b2"H,:\FH& >"DJT,>4, >, BD@4FN@*4H *@

H,N B@D, B@8" (@FJ*"DFH&@ B@:>@FH\` >, BD@4(>@D4DJ,H 4<,`V4,Fb J >,(@ &@2<@0>@FH4

*@$4H\Fb HD,$J,<@(@ D,2J:\H"H". +F:4 0,, F *DJ(@6 FH@D@>Z, <,0*J>"D@*>@, BD"&@ HD,$J,H

H@(@, RH@$Z @FJV,FH&:b:@F\ @BD,*,:,>>@, B@&,*,>4, 4:4 RH@$Z @BD,*,:,>>Z6 D,2J:\H"H $Z:

*@FH4(>JH & H,R,>4, @BD,*,:,>>@(@ B,D4@*" &D,<,>4, >"DJT,>4, <,0*J>"D@*>@(@ BD"&"

&@2>48",H & <@<,>H, 8@(*" B@&,*,>4, ^H@(@ (@FJ*"DFH&" BD,8D"V",H F@@H&,HFH&@&"H\

HD,$J,<@<J FH">*"DHJ, 4:4 & <@<,>H, 8@(*" ^H@H B,D4@* 4FH,8",H, " D,2J:\H"H >, $Z:

*@FH4(>JH. AD4<,D"<4 >"DJT,>4b H"84N >@D< b&:b,HFb @H8"2 & BD"&, <4D>@(@ BD@N@*" 4:4

>,BD,*@FH"&:,>4, 8@<B,>F"P44 & H,R,>4, D"2J<>@(@ B,D4@*" &D,<,>4 B@F:, ^8FBD@BD4"P44

4<JV,FH&" 4>@FHD">P". ?$D"V,>4, 8 BD@P,*JD"< & ^H@< (@FJ*"DFH&, & P,:bN " 4FBD"&:,>4b"

149 % !LD48">F8@6 N"DH44 BD"& R,:@&,8" 4 >"D@*@& 1981 (@*" FJV,FH&J,H B@:@0,>4, @

>"BD"&:,>44 8"8 F@@$V,>46 (@FJ*"DFH&, H"8 4 *DJ(4N F@@$V,>46 ( FH"H\4 47, 55) & 7@<4FF4`.
A@8" >, $Z:@ >48"8@(@ b&>@(@ BD@b&:,>4b B@*N@*" 7@<4FF44 8 @$FJ0*",<Z< 2*,F\ &@BD@F"<.
M@Hb <@0>@ >"6H4 FN@04, & ^H@< @H>@T,>44 <@<,>HZ & 8@>H,8FH, 2"8@>@*"H,:\FH&" +&D@B,6F8@(@

F@`2" ( F<., >"BD4<,D, Case C-46/93, Brasserie du Pêcheur SA v. Germany [1996] ECRI -
1029, @F@$,>>@ BJ>8HZ 51 4 56), 8@>8D,H>Z, @F@$,>>@FH4 2"8@>@*"H,:\FH&" +E @(D">4R4&"`H

B@:\2J @H H"8@(@ FD"&>,>4b. QH@ 8"F",HFb @$V,(@ B@*N@*" 8 &@BD@F"< @H&,HFH&,>>@FH4 (@FJ*"DFH&

F@(:"F>@ 2"8@>@*"H,:\FH&J +E, F<., >"BD4<,D, P. Craig and G. de Búrca, EU Law - Texts,
Cases and Materials , Oxford University Press, Oxford, 2nd ed., 1998), pp. 236-253.

150 % @H>@T,>44 H@(@, RH@ BD4>bH4, 2"8@>@*"H,:\FH&" <@0,H F"<@ B@ F,$, BD,*FH"&:bH\

F@$@6 >"DJT,>4, (@FJ*"DFH&@< ,(@ @$b2"H,:\FH&, BD4 JF:@&44, RH@ @>@ >,B@FD,*FH&,>>@ 2"HD"(4&",H

@BD,*,:,>>@, :4P@, F<., & R"FH>@FH4, C.F. Amerasinghe, Local Remedies in International
Law, Grotius, Cambridge, 1990, pp. 209-210; A.A. Cançado Trindade, The Application
of the Rule of Exhaustion of Local Remedies in International Law , Cambridge
University Press, Cambridge, 1983, pp. 201-206; H. Dipla, La responsabilité de
l’Etat pour violation des droits de l’homme - Problèmes d’imputation , Pedone,
Paris, 1994, pp. 20-22. E *DJ(@6 FH@D@>Z, F<. P. Cahier, "Changements et continuité
du droit international - Cours général de droit international public", RCADI, 1985-
VI, vol. 195, pp. 261-263.
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>,&ZB@:>,>4b ^H@6 @$b2">>@FH4 $J*,H & H"84N F4HJ"P4bN BD,*FH"&:bH\ F@$@6 F:JR"4

4FR,DB">4b &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ" 151.

75. C"2J<,,HFb, <@(JH FJV,FH&@&"H\ @F@$Z, JF:@&4b, & 8@H@DZN (@FJ*"DFH&@ 4<,,H BD"&@

2"HD"(4&"H\ BD"&" :4P BD4 JF:@&44 &ZB:"HZ 8@<B,>F"P44. G"84<, & @$V,< B:">,, b&:b,HFb

F:JR"6 ^8FBD@BD4"P44 4<JV,FH&" *:b 8"8@6- :4$@ (@FJ*"DFH&,>>@6 P,:4, 4 BD4R4>" 2"8:`R",HFb

8"8 D"2 & H@<, RH@ & ^H@< 8@>H,8FH, BD42>",HFb BD"&@ (@FJ*"DFH&" >" BD4>J*4H,:\>@, @HRJ0*,>4,

R"FH>@6 F@$FH&,>>@FH4. ?*>"8@ H"8@(@ BD"&" >, FJV,FH&J,H & @H>@T,>44 BD@42&@:\>@(@ @$D"V,>4b

F :`*\<4. 3<,`HFb H"80, F:JR"4, 8@(*" @$b2"H,:\FH&@ BD,*JF<"HD4&",H >":4R4, F4FH,<Z

@BD,*,:,>>@(@ D@*", >"BD4<,D @$b2"H,:\FH&@ @$,FB,R4H\ FBD"&,*:4&J` 4 ^LL,8H4&>J` F4FH,<J

BD"&@FJ*4b. 1*,F\ &@BD@F @ >"DJT,>44 2"&4F4H @H F4FH,<"H4R,F84N F@@$D"0,>46, 4 8"8@,- H@
"$,DD">H>@, D,T,>4, F@ FH@D@>Z *@:0>@FH>@(@ :4P", >"N@*bV,(@Fb >" $@:,, >428@6 FHJB,>\84

4,D"DN4R,F8@6 :,FH>4PZ, 8@H@D@, <@0,H $ZH\ B,D,F<@HD,>@, >, b&:b,HFb F"<@ B@ F,$, >,2"8@>>Z<

*,b>4,<152. G"8@& BD4<,D, BD4&,*,>>Z6 E@,*4>,>>Z< 7@D@:,&FH&@< & BD@P4H4D@&">>@< &ZT,

B"FF"0,. E4FH,<"H4R,F84, @$b2"H,:\FH&" *@:0>Z BD4<,>bH\Fb 8@ &F,6 F4FH,<, & P,:@<. ?*>"8@

<>@(4, @$b2"H,:\FH&" & @$:"FH4 BD"& R,:@&,8" >, @H>@FbHFb 8 ^H@6 8"H,(@D44: >"BD4<,D, & F:JR",

BZH@8 4:4 BD@42&@:\>@(@ J$46FH&" BD"&4H,:\FH&,>>Z<4 *@:0>@FH>Z<4 :4P"<4 >"DJT,>4, $J*,H

>@F4H\ >,2"<,*:4H,:\>Z6 4 $,2JF:@&>Z6 N"D"8H,D153.

76. %B@:>, &@2<@0>@ ( 8"8 @H<,R",H E@,*4>,>>@, 7@D@:,&FH&@), RH@ BD@$:,<", 8@H@D"b $Z:"

2*,F\ BD@">":424D@&">", F8@D,, 8"F",HFb 8@<<,>H"D4b 8 FH"H\, 21, R,< F"<@(@ H,8FH"154. ?*>"8@

">":42 BD4&@*4H 8 Db*J &Z&@*@&.

':"&,>FH&J`V,, 2>"R,>4, B,D&4R>ZN >@D< 4 4N H@:8@&">4b

77. %@- B,D&ZN, N@Hb <@0>@ H@R>@ 8:"FF4L4P4D@&"H\ @BD,*,:,>>Z, @$b2"H,:\FH&" 8"8

@$b2"H,:\FH&" B@&,*,>4b 4:4 D,2J:\H"H" 4 N@Hb ^H@ <@0,H BD@:4H\ F&,H >" F@*,D0">4, 4:4

BD4<,>,>4, F@@H&,HFH&J`V4N >@D<, H"8"b 8:"FF4L48"P4b >, b&:b,HFb 2"<,>@6 *:b H@:8@&">4b 4

BD4<,>,>4b F"<4N >@D< F JR,H@< 4N 8@>H,8FH" 4 4N BD,*<,H" 4 P,:,6. AD@$:,<" F@ FH"H\b<4 20
4 21 2"8:`R",HFb & H@<, RH@ @>4 B@*D"2J<,&"`H >,@$N@*4<@FH\ BD@<,0JH@R>@(@ BD@P,FF"

8:"FF4L48"P44 @$b2"H,:\FH& *@ H@(@, 8"8 $J*JH D,T"H\Fb &@BD@FZ @ >"DJT,>44. ?*>"8@, &

151 A/CN.4/488, FHD. 77.

152 !>":@(4R>Z< @$D"2@<, &D,<,>>"b B,D,(DJ0,>>@FH\ F4FH,<Z 2" FR,H D"2:4R>ZN FJ*,$>ZN

*,:, BD4&@*bV"b 8 >,@04*">>Z< 2"*,D08"<, >, &:,R,H 2" F@$@6 >"DJT,>4b, " ,F:4 (@FJ*"DFH&@
BD4>4<",H F@@H&,HFH&J`V4, <,DZ F >,@$N@*4<@6 @B,D"H4&>@FH\`": Union Alimentaria Sanders ,
ECHR Series A , No. 17 (1989), at p. 15 (para 40).

153 )":\>,6T46 ">":42 J8"2Z&",H >" &@2<@0>@FH\ H@(@, RH@ @$b2"H,:\FH&@ @$,FB,R4H\

FBD"&,*:4&J` 4 ^LL,8H4&>J` F4FH,<J BD"&@FJ*4b F@*,D04H D"2:4R>Z, ^:,<,>HZ, &8:`R"b

@BD,*,:,>>Z, @$b2"H,:\FH&" " D,2J:\H"H"" ( >"BD4<,D, BD"&@ >" FJ*\`), " H"80, @$b2"H,:\FH&"

" B@&,*,>4b". 7@D@R, (@&@Db, ^H@ - (4$D4*. E<. Tomuschat, "What is a ’Breach’ of the
European Convention on Human Rights", at p. 328. )DJ(4< R,H84< BD4<,D@< b&:b,HFb

@$b2"H,:\FH&@ J&"0,>4b 8 F,<,6>@6 042>4: F<. D,T,>4, +&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8",
BD@">":424D@&">>@, & F&b24 F *,:@< ;"D8F", ECHR Series A , vol. 31 (1979), 4 B@F:,*J`V4,

D,T,>4b.

154 ?*>"8@ ^H@H &@BD@F &>@&\ &@2>48",H & 8@>H,8FH, FH"H\4 22 ( 3FR,DB">4, &>JHD,>>4N
FD,*FH& BD"&@&@6 2"V4HZ): F<. BJ>8HZ 138-146 >40,.
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8@>,R>@< 4H@(,, 4<,:@ :4 <,FH@ >"DJT,>4, 8"8@(@- :4$@ @$b2"H,:\FH&" 4:4 >,H, - ^H@ 2"&4F4H @H

H@R>@6 L@D<J:4D@&84 @$b2"H,:\FH&" 4 @H L"8H@& 8@>8D,H>@(@ *,:". ="BD4<,D, H@H L"8H, RH@

@$b2"H,:\FH&" (@FJ*"DFH& & @$:"FH4 (J<">4H"D>@(@ BD"&" R,H8@ BD,*JF<"HD4&"`H " F@$:`*,>4, 4
@$,FB,R,>4, F@$:`*,>4b" F@@H&,HFH&J`V4N >@D<, 4<,,H @BD,*,:,>>@, 2>"R,>4,155. % *DJ(4N

F4HJ"P4bN, 8@(*" 4FB@:\2J,HFb 4>"b L@D<J:4D@&8", B@24P4b <@0,H $ZH\ *DJ(@6. G"8F@>@<4b

<@0,H B@<@R\ & H@:8@&">44 4 >,BD4<,>,>44 B,D&4R>ZN >@D<, >@ >, <@0,H B@*<,>bH\ 4N.

78. ]H@H &Z&@* H"80, F:,*J,H 42 ">":42" @$b2"H,:\FH&" (@FJ*"DFH& & @H>@T,>44 BZH@8,
BD@&,*,>>@(@ ;,0*J>"D@*>Z< HD4$J>":@< B@ $Z&T,6 _(@F:"&44 & D"<8"N @*>@(@ 42 >,*"&>4N

*,:. GD4$J>": 2"b&4::

" 7"8 BD"&4:@, B@**,D08" BD4>bH4b <,0*J>"D@*>@(@ 2"8@>@*"H,:\FH&", >,F@&<,FH4<@(@ F

<,0*J>"D@*>Z<4 >@D<"<4, B@D@0*",H @H&,HFH&,>>@FH\ (@FJ*"DFH& 4, F@@H&,HFH&,>>@,
BD4&@*4H 8 B@*"R, F@@H&,HFH&J`V,6 BD,H,>244 @ BD,8D"V,>44 4 8@<B,>F"P44 (lato sensu )
H@:\8@ H@(*", 8@(*" H"8@, 2"8@>@*"H,:\FH&@ BD4<,>b,HFb >" *,:,. % @H:4R4, @H ^H@(@ &

F:JR", BZH@8 F"< L"8H F@ND">,>4b 4:4 BD4>bH4b 2"8@>@*"H,:\FH&", BD@H4&@D,R"V,(@

<,0*J>"D@*>@<J 2"BD,HJ >" BZH84, B@D@0*",H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ (@FJ*"DFH&.
O,>>@FH\ F&@$@*Z @H BZH@8 >"FH@:\8@ &,:48", RH@ FH">@&4HFb 8D"6>, &"0>Z< 4F8:`R4H\

&@2<@0>@FH\ :`$@(@ >"P4@>":\>@(@ 2"8@>@*"H,:\>@(@ "8H", F">8P4@>4DJ`V,(@ 4:4

@BD"&*Z&"`V,(@ BZH84 4:4, & :`$@< F:JR",, FB@F@$>@(@ @8"2Z&"H\ H"8@, *,6FH&4," 156.

3>Z<4 F:@&"<4, &@BD@F @ H@<, b&:b,HFb :4 BD4>bH4, >,F@&<,FH4<@(@ 2"8@>@*"H,:\FH&" F"<@ B@

F,$, >"DJT,>4,< <,0*J>"D@*>@(@ BD"&", 2"&4F4H @H F@*,D0">4b 4 &"0>@FH4 B,D&4R>@6 >@D<Z.

;>@(@@$D"24, B,D&4R>ZN >@D<

79. %@- &H@DZN, HDJ*>@ B,D,@P,>4H\ @(D@<>@, D"2>@@$D"24, B,D&4R>ZN >@D< 4 H@, >"F8@:\8@

B@- D"2>@<J @>4 FL@D<J:4D@&">Z. ED,*FH&" *:b *@FH40,>4b D,2J:\H"H" <@(JH $ZH\ 42:@0,>Z F

D"2:4R>@6 FH,B,>\` 8@>8D,H>@FH4. O,:4, 8@H@DZ, *@:0>Z $ZH\ *@FH4(>JHZ, <@(JH, & 2"&4F4<@FH4

@H @$FH@bH,:\FH&, H@R>@ *48H@&"H\ >,@$N@*4<Z, FD,*FH&". ED,*FH&" 4 P,:4 <@0>@ @$X,*4>bH\

D"2:4R>Z<4 BJHb<4157. ="BD4<,D, &@2\<,< @$V46 F:JR"6 @$b2"H,:\FH&" " >"4$@:\T4N JF4:46"
*:b *@FH40,>4b 8"8@(@- H@ 8@>8D,H>@(@ D,2J:\H"H". A@ FJH4 *,:", ^H@ >, F@&F,< @$b2"H,:\FH&@

155 E<. the Nicaragua case (Merits ) (I.C.J. Reports 1986 , p. 14, at p. 114
(para. 220), FFZ:8" >" FH"H\` 1, @$VJ` *:b R,HZD,N /,>,&F84N 8@>&,>P46 1949 (@*";
cf. L. Condorelli and L. Boisson de Chazournes, "Quelques remarques à propos de
l’obligation des États de respecter et faire respecter le droit humanitaire en
toutes circonstances", in Studies and Essays on International Humanitarian Law and
Red Cross Principles in Honor of Jean Pictet (Swinarski, ed.), Nijhoff, Dordrecht,
1984, pp. 17-35; N. Levrat, "Les conséquences de l’engagement pris par les Hautes
Parties contractantes de "faire respecter" les Conventions humanitaires", in Mise
en oeuvre du droit international humanitaire , Nijhoff, Dordrecht, 1989,
pp. 263-296.

156 International Tribunal for the Former Yugoslavia (Judges Mumba, Cassese,
May), Prosecutor v. Anto Furundzija , Judgement of 10 December 1998, para. 150; F<.
H"80, ibid., para. 149.

157 ]H@H <@<,>H B@*R,D84&",HFb & G. Lysén, State Responsibility and International
Liability of States for Lawful Acts . A Discussion of Principles (1977), pp. 62-63.
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D,2J:\H"H", " F8@D,,, & 2"&4F4<@FH4 @H ,(@ L@D<J:4D@&84, @$b2"H,:\FH&@ BD4>bH\ H"84, <,DZ,
8@H@DZ, <@0>@ D"2J<>@ HD,$@&"H\ 4 8@H@DZ, *@FHJB>Z F@@H&,HFH&J`V,<J (@FJ*"DFH&J, F P,:\`

*@FH40,>4b @BD,*,:,>>@(@ D,2J:\H"H". AD4 JF:@&44, RH@ (@FJ*"DFH&@ BD4>4<",H @BD,*,:,>>Z, -
@H>`*\ >, @$b2"H,:\>@ >,"*,8&"H>Z, 4:4 >,F@@H&,HFH&J`V4, - <,DZ F ^H@6 P,:\`, &@BD@F @

>"DJT,>44 &@@$V, >, <@0,H &@2>48"H\. ?*>"8@, ,F:4 FH">@&4HFb @R,&4*>Z<, RH@ D,2J:\H"H F8@D,,

&F,(@ >, $J*,H *@FH4(>JH 4 RH@ ,FH\ *":\>,6T4, <,DZ, 8@H@DZ, (@FJ*"DFH&@ <@0,H BD4>bH\ 4

8@H@DZ, B@<@(JH *@FH4R\ ^H@(@ D,2J:\H"H", &@2*,6FH&4, @$b2"H,:\FH&" & ^H4N @$FH@bH,:\FH&"N <@0,H

FH"H\ (@D"2*@ $@:,, F4:\>Z<, BD4R,< F"<@ @$b2"H,:\FH&@ <@0,H *"0, BD4@$D,H"H\ N"D"8H,D

@$b2"H,:\FH&" D,2J:\H"H"158. G"8, >" BD"8H48, @$b2"H,:\FH&" B@&,*,>4b 4 @$b2"H,:\FH&" D,2J:\H"H"

BD,*FH"&:b`H F@$@6 >, BD@H4&@B@:@0>@FH\, " FB,8HD159.

?F@$,>>@FH4 D"2:4R4b <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H"

80. %- HD,H\4N, >, &F, @$b2"H,:\FH&" <@0>@ 8:"FF4L4P4D@&"H\ 8"8 @$b2"H,:\FH&" B@&,*,>4b 4:4

D,2J:\H"H". ;@(JH $ZH\, >"BD4<,D, 4 (4$D4*Z, 4 & F"<@< BD@,8H, FH"H,6 &Z*,:b,HFb ,V, @*4> " H4B" -
@$b2"H,:\FH&" BD,*@H&D"V,>4b. AD,0*, R,< BD46H4 8 8"84<- :4$@ &Z&@*"< B@ FH"H\b< 20 4 21,
B@:,2>@ &2(:b>JH\ 4 >" H"84, @$b2"H,:\FH&".

f) EH"H\b 23: ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@

BD,*@H&D"V,>4, @BD,*,:,>>@(@ F@$ZH4b

81. EH"H\b 23 BD,*JF<"HD4&",H F:,*J`V,,:

" +F:4 D,2J:\H"H, BD,*JF<@HD,>>Z6 *:b (@FJ*"DFH&" <,0*J>"D@*>Z< @$b2"H,:\FH&@<,
2"8:`R",HFb & BD,*@H&D"V,>44 F&@$@*>@ 42$D">>Z< 4< FD,*FH&@< >"FHJB:,>4b @BD,*,:,>>@(@

F@$ZH4b, >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ :4T\ & H@< F:JR",, ,F:4 42$D">>Z<

B@&,*,>4,< *">>@, (@FJ*"DFH&@ >, @$,FB,R4&",H ^H@H D,2J:\H"H".

82. % FH"H\, 23 BD@*@:0",HFb ">":42 D"2:4R>ZN &4*@& @$b2"H,:\FH& ( @$b2"H,:\FH&"
B@&,*,>4b/ @$b2"H,:\FH&" D,2J:\H"H"), @ 8@H@DZN 4*,H D,R\ & FH"H\bN 20 4 21. % 8@<<,>H"D44

@$b2"H,:\FH&" BD,*@H&D"V,>4b D"FF<"HD4&"`HFb F:,*J`V4< @$D"2@<:

"[ '4B@H,2" ...] N"D"8H,D42J,HFb 4<,>>@ B@>H4,< F@$ZH4b, H. ,. *,bH,:\>@FH4 R,:@&,8" 4:4

b&:,>4b BD4D@*Z, 8@H@D@, 8"8 H"8@&@, >, B@*D"2J<,&",H 8"8@(@- :4$@ *,b>4b F@ FH@D@>Z
(@FJ*"DFH&" ... [ +] F:4 D,2J:\H"H, 8@H@DZ6 & F@@H&,HFH&44 F @$b2"H,:\FH&@< (@FJ*"DFH&@

*@:0>@ @$,FB,R4H\, 2"8:`R",HFb & BD,*@H&D"V,>44 H@(@ 4:4 4>@(@ F@$ZH4b, H@ @F>@&>Z<

BD42>"8@< >"DJT,>4b @$b2"H,:\FH&" b&:b,HFb >"FHJB:,>4, ^H@(@ F@$ZH4b, D"&>@ 8"8

>,>"FHJB:,>4, ^H@(@ F@$ZH4b b&:b,HFb @F>@&>Z< BD42>"8@< &ZB@:>,>4b @$b2"H,:\FH&" ...
[ 3] <,>>@ >,>"FHJB:,>4, @BD,*,:,>>@(@ F@$ZH4b b&:b,HFb D,2J:\H"H@<, 8@H@D@, (@FJ*"DFH&@

*@:0>@ @$,FB,R4H\, 4 4<,>>@ >"FHJB:,>4, ^H@(@ F@$ZH4b F&4*,H,:\FH&J,H @ H@<, RH@ *">>Z6

D,2J:\H"H >, $Z: @$,FB,R,>" 160.

83. % 8@<<,>H"D44 *":,, JH&,D0*",HFb, RH@ & F:JR"bN @$b2"H,:\FH& BD,*@H&D"V,>4b F"< L"8H

>,BD,*@H&D"V,>4b >, b&:b,HFb *@FH"H@R>Z< JF:@&4,< *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4, N@Hb @>

158 E<. BJ>8H 86 >40,.

159 7"8 J8"2Z&":@F\ & Db*, 8@<<,>H"D4,& BD"&4H,:\FH&: F<. BJ>8H 56 &ZT,.

160 7@<<,>H"D46 8 FH"H\, 21, BJ>8H (35).

/...



A/CN.4/498
Russian
Page 47

b&:b,HFb >,@$N@*4<Z< JF:@&4,<: " ?H (@FJ*"DFH&", @R,&4*>@, <@0>@ :4T\ B@HD,$@&"H\ *,6FH&@&"H\

H"84< @$D"2@<, RH@$Z &@FBD,BbHFH&@&"H\ &@2>48>@&,>4` &@2<@0>@FH4 >"FHJB:,>4b F@$ZH4b, H. ,.
B@<,T"H\ ,(@ >"FHJB:,>4` & H@6 <,D,, & 8"8@6 ^H@ @FJV,FH&4<@ & BD,*,:"N ,(@

&@2<@0>@FH,6" 161. 3H"8, @$b2"H,:\FH&" BD,*@H&D"V,>4b b&:b`HFb, B@ FJH4 *,:", @$b2"H,:\FH&"<4

BD4>4<"H\ &F, D"2J<>Z, 4:4 >,@$N@*4<Z, <,DZ *:b @$,FB,R,>4b H@(@, RH@$Z F@$ZH4, >,

>"FHJB4:@. ?>4 >, b&:b`HFb ("D">H4b<4 4:4 B@DJR4H,:\FH&"<4 H@(@, RH@ F@$ZH4, *,6FH&4H,:\>@ >,

>"FHJB4H162.

7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\, 23

84. KD">P4b @H<,R",H, RH@ " FH"H\b 23, 8@H@D"b FL@D<J:4D@&">" >, F@&F,< R,H8@, ...
B@F&bV,>" >@D<"< <"H,D4":\>@(@ BD"&", & 8@H@DZN F@*,D04HFb 8&":4L48"P4b B,D&4R>ZN

@$b2"H,:\FH&. % ^H@6 F&b24 @>" >,J<,FH>" & BD@,8H, H"8@(@ D@*"" 163. ',D<">4b F@(:"F>" F

^H4<164. E@,*4>,>>@, 7@D@:,&FH&@ FR4H",H FH"H\` 23 >,BD@H4&@D,R4&@6, >@ >,>J0>@6; B@ ,(@

<>,>4`, ,, <@0>@ 4F8:`R4H\ 4:4 @$X,*4>4H\ F@ FH"H\,6 21165.

E@*,D0">4, @$b2"H,:\FH& BD,*@H&D"V,>4b

85. %,F\<" 2"<">R4&@ BD@">":424D@&"H\ @$b2"H,:\FH&" BD,*@H&D"V,>4b 8"8 " >,("H4&>Z,"
@$b2"H,:\FH&" D,2J:\H"H". ):b H"84N @$b2"H,:\FH& F@@H&,HFH&J`V4< D,2J:\H"H@< b&:b,HFb >,

>"FHJB:,>4, R,(@- >4$J*\, " ,(@ >,>"FHJB:,>4,. E *DJ(@6 FH@D@>Z, *,6FH&4H,:\>@ :4 ^H@ H"8 -
^H@H &@BD@F 2"&4F4H @H H@:8@&">4b 8@>8D,H>@6 B,D&4R>@6 >@D<Z. % 8@<<,>H"D44166 BD4&@*4HFb

BD4<,D @$b2"H,:\FH&" BD,*@H&D"V,>4b, " 4<,>>@ FH"H\b 22 (2) %,>F8@6 8@>&,>P44 @

*4B:@<"H4R,F84N F>@T,>4bN, & 8@H@D@6 BD,*JF<@HD,>@, RH@:

" =" (@FJ*"DFH&, BD,$Z&">4b :,04H FB,P4":\>"b @$b2">>@FH\ BD4>4<"H\ &F, >"*:,0"V4,
<,DZ *:b 2"V4HZ B@<,V,>46 BD,*FH"&4H,:\FH&" @H &Fb8@(@ &H@D0,>4b 4:4 >">,F,>4b JV,D$"

4:4 *:b BD,*@H&D"V,>4b &Fb8@(@ >"DJT,>4b FB@8@6FH&4b BD,*FH"&4H,:\FH&" 4:4 @F8@D$:,>4b

,(@ *@FH@4>FH&"".

161 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (6).

162 E *DJ(@6 FH@D@>Z, @>4 >, b&:b`HFb 4 " @$b2"H,:\FH&"<4 $*4H,:\>@FH4" & @$ZR>@<

F<ZF:,. G"8@, @$b2"H,:\FH&@ >"DJT":@F\ $Z &F:,*FH&4, >,BD@b&:,>4b $*4H,:\>@FH4, *"0, ,F:4

@04*",<Z6 D,2J:\H"H >, &@2>48. 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (4), BD4<,R">4, 6.

163 G"< 0,.

164 G"< 0,, FHD. 81.

165 G"< 0,, FHD. 82.

166 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (4), (12), BD4<,R">4, 19. E<. H"80, 8@<<,>H"D44

)">44 ( @H 4<,>4 FHD"> E,&,D>@6 +&D@BZ), BD@P4H4D@&">>Z, &ZT,, BJ>8H 56.
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E@(:"F>@ 8@<<,>H"D4`, ^H@ - @$b2"H,:\FH&@, " >"DJT,>4, 8@H@D@(@ H"80, BD@4FN@*4H H@:\8@ & H@<
F:JR",, ,F:4 &4*>@, RH@ *">>Z6 D,2J:\H"H [ H. ,. 2"V4H" @H &H@D0,>4b, >">,F,>4b JV,D$" 4:4

>"DJT,>4b FB@8@6FH&4b] >, $Z: @$,FB,R,>167.

86. M@Hb FJV,FH&J`H @$b2"H,:\FH&" BD,*@H&D"V,>4b H"8@(@ D@*", @ 8@H@D@< 4*,H D,R\ &

8@<<,>H"D44, bF>@, RH@ FH"H\b 22 (2) 7@>&,>P44 1961 (@*" >, b&:b,HFb B@*@$>Z<

@$b2"H,:\FH&@<. E8@D,,, ^H@ - @$b2"H,:\FH&@ B@&,*,>4b. ?>@, >,F@<>,>>@, >, b&:b,HFb ("D">H4,6

4:4 B@DJR4H,:\FH&@< BD@H4& &H@D0,>4b, >@ @>@ BD,*FH"&:b,H F@$@6 B@FH@b>>@, @$b2"H,:\FH&@

(@FJ*"DFH&" BD,$Z&">4b BD4>4<"H\ &F, >"*:,0"V4, <,DZ *:b 2"V4HZ BD,*FH"&4H,:\FH&", BD4R,<

^H@ @$b2"H,:\FH&@ FH">@&4HFb ,V, $@:,, 0,FH84<, ,F:4 B@ 8"8@6 $Z H@ >4 $Z:@ BD4R4>,

BD@4FN@*4H &H@D0,>4, & BD,*FH"&4H,:\FH&@ 4:4 >"DJT,>4, ,(@ FB@8@6FH&4b. % *,:,, 8"F"`V,<Fb

*4B:@<"H4R,F8@(@ 4 8@>FJ:\F8@(@ B,DF@>":" E@,*4>,>>ZN SH"H@& & G,(,D">,, ;,0*J>"D@*>Z6 EJ*

F@F:":Fb >" ^H4 4 *DJ(4, B@:@0,>4b 7@>&,>P44 8"8 >":"("`V4, >" (@FJ*"DFH&@ BD,$Z&">4b

" F"<Z, 8"H,(@D4R,F84, @$b2"H,:\FH&" ... BD4>4<"H\ >"*:,0"V4, <,DZ *:b @$,FB,R,>4b 2"V4HZ"
BD,*FH"&4H,:\FH& E@,*4>,>>ZN SH"H@& 4 4N B,DF@>":"168. )":,, @> 2"b&4:, RH@ & D,2J:\H"H,

F&@,(@ $,2*,6FH&4b B,D,* :4P@< D"2:4R>ZN J(D@2 F@ FH@D@>Z &@4>FH&,>>@ >"FHD@,>>ZN ^:,<,>H@&:

" BD"&4H,:\FH&@ 3D">" >, BD4>b:@ "$F@:`H>@ >48"84N " >"*:,0"V4N <,D" *:b 2"V4HZ

B@<,V,>46, B,DF@>":" 4 "DN4&@& BD,*FH"&4H,:\FH&" E@,*4>,>>ZN SH"H@& @H >"B"*,>4b F@

FH@D@>Z &@4>FH&,>>@ >"FHD@,>>ZN ^:,<,>H@&, D"&>@ 8"8 4 >, BD,*BD4>b:@ >48"84N T"(@&

*:b BD,*@H&D"V,>4b H"8@(@ >"B"*,>4b, :4$@ *:b H@(@, RH@$Z @FH">@&4H\ ,(@ *@ ,(@

2"&,DT,>4b ... A@ <>,>4` EJ*" ... >,BD4>bH4, BD"&4H,:\FH&@< 3D">" H"84N <,D

@$XbF>b,HFb R,<- H@ $@:\T4<, R,< BD@FH@6 >,$D,0>@FH\` 4:4 @HFJHFH&4,< >"*:,0"V4N

FD,*FH& ... ]H@ $,2*,6FH&4, BD"&4H,:\FH&" 3D">" F"<@ B@ F,$, b&:b,HFb R,H84< 4 F,D\,2>Z<

>"DJT,>4,< @$b2"H,:\FH& 3D">" B@ @H>@T,>4` 8 E@,*4>,>>Z< SH"H"< & F@@H&,HFH&44 F

B@:@0,>4b<4 BJ>8H" 2 FH"H\4 22 ..." 169.

#@:,, H@(@, H@:8@&">4, FH"H\4 22(2), 8@H@D@<J @H*",HFb BD,*B@RH,>4, & 8@<<,>H"D44, b&:b,HFb &

BD4>P4B, >,0,:"H,:\>Z<; (@FJ*"DFH&" >, *@:0>Z 4<,H\ &@2<@0>@FH\ 4(>@D4D@&"H\ ^HJ

" FB,P4":\>J` @$b2">>@FH\" B@ BD4R4>, H@(@, RH@ &H@D0,>4,, >">,F,>4, JV,D$" 4:4 >"DJT,>4,

FB@8@6FH&4b ,V, >, BD@42@T:4 4:4, &@2<@0>@, &@@$V, >, BD@42@6*JH.

87. #@:,, N@D@T4< BD4<,D@< @$b2"H,:\FH&" BD,*@H&D"V,>4b, H"80, JB@<b>JHZ< &

8@<<,>H"D44170, b&:b,HFb BD4>P4B, BD@&@2(:"T,>>Z6 & "D$4HD"0>@< D,T,>44 B@ *,:J GD,6:

167 G"< 0,, BJ>8H (12). % F@@H&,HFH&44 F 8@<<,>H"D4,<, *4B:@<"H4R,F84, BD@H,FHZ,
2"b&:b&T4,Fb & BD@T:@<, 8"F"`HFb @$,FB,R,>4b &ZB@:>,>4b ^H@(@ @$b2"H,:\FH&", >@ >,

2"HD"(4&"`H &@BD@F@& @H&,HFH&,>>@FH4; H"< 0,.

168 I.C.J. Reports 1980 , p. 3 at p. 30 (para. 61).

169 Ibid., at pp. 31-32 (paras.63, 67). EJ* BD4T,: 8 &Z&@*J @ H@<, RH@ B@&,*,>4,

3D">" " b&>@ @2>"R",H <>@(@8D"H>Z, 4 D"2:4R>Z, >"DJT,>4b BD4<,>4<ZN B@:@0,>46 %,>F84N
8@>&,>P46, BD4R,< *"0, $@:,, F,D\,2>Z,, R,< H,, 8@H@DZ, &@2>48"`H B@ BD4R4>, >,BD4>bH4b 4<

8"84N- :4$@ <,D *:b BD,*@H&D"V,>4b >"B"*,>46 >" ^H4 B@<,V,>4b" (Ibid., at pp. 35-36
(para.76). E<. H"80, S. Rosenne, Breach of Treaty , pp. 50,67. ]H@H <@<,>H $Z: H"80,

@H<,R,> ',D<">4,6 & ,, 8@<<,>H"D44: A/CN.4/488, FHD. 75.

170 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (11). C,T,>4, F<. & (1938 and 1941) 3
UNRIAA 1905.
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E<,:H,D, F@(:"F>@ 8@H@D@<J (@FJ*"DFH&" @$b2">Z BD4:"("H\ >"4$@:\T4, JF4:4b *:b BD,*@H&D"V,>4b

>">,F,>4b HD">F(D">4R>@(@ JV,D$" F@F,*>,<J (@FJ*"DFH&J BJH,< 2"(Db2>,>4b. % 8@<<,>H"D44 *":,,

(@&@D4HFb, RH@ " *"0, & 8@>8D,H>@< F:JR", @$b2"H,:\FH&" @ BD,*@H&D"V,>44 @BD,*,:,>>@(@ F@$ZH4b

>":4R4, JV,D$" >, b&:b,HFb *@B@:>4H,:\>Z< JF:@&4,< *:b >":4R4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@
*,b>4b" 171. ]H@ FBD"&,*:4&@, ,F:4 F4HJ"P4b, 8@H@DJ` >,@$N@*4<@ BD,*@H&D"H4H\, >,

@BD,*,:b,HFb F H@R84 2D,>4b &@2>48>@&,>4b JV,D$", >@ @>" <@0,H $ZH\ H"8 @BD,*,:,>".
'@FJ*"DFH&" <@(JH BD4>4<"H\ >" F,$b @$b2"H,:\FH&" @ BD,*@H&D"V,>44 JV,D$" 8@>8D,H>Z< :4P"<

4:4 H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", 4 &B@:>, &@2<@0>@, RH@ BD4 F@@H&,HFH&J`V,< H@:8@&">44

8@>8D,H>@(@ @$b2"H,:\FH&" 4<,>>@ >":4R4, JV,D$" &Z2Z&",H @H&,HFH&,>>@FH\, " >, >,BD4>bH4, <,D

*:b ,(@ BD,*@H&D"V,>4b.

%Z&@*Z B@ FH"H\b< 20, 21 4 23

88. A@ BD4R4>"<, J8"2">>Z< &ZT,172, EB,P4":\>Z6 *@8:"*R48 FR4H",H, RH@ FH"H\b 21(2)
b&:b,HFb RD,2<,D>@ F:@0>@6 4 BD,*FH"&:b,H F@$@6 &@2<@0>Z6 4FH@R>48 >,*@D"2J<,>46 4 RH@

B@^H@<J ,, >,@$N@*4<@ 4F8:`R4H\. ':"&>"b HDJ*>@FH\ 8"F",HFb B@>bH4b @$b2"H,:\FH&" D,2J:\H"H",
8@H@D@,, >,F<@HDb >" >"DJT,>4, prima facie, BD,*JF<"HD4&",H, RH@ " ^H@H 4:4 ^8&4&":,>H>Z6
D,2J:\H"H <@0,H, H,< >, <,>,,, $ZH\ @$,FB,R,> B@F:,*J`V4< B@&,*,>4,< (@FJ*"DFH&"".
=,F@<>,>>@, B,D&4R>Z, >@D<Z <@(JH BD4>4<"H\ F"<Z, D"2>@@$D"2>Z, L@D<Z 4 :`$"b B,D&4R>"b

>@D<" <@0,H B@2&@:bH\ (@FJ*"DFH&J FB"FH4 F,$b @H >"DJT,>4b B@FD,*FH&@< *,6FH&46 B@

4FBD"&:,>4` B@:@0,>4b, 8@H@DZ, 4<,:4 $Z F&@4< F:,*FH&4,< >, BD@FH@ &ZB:"HJ 8@<B,>F"P44, "

JFHD">,>4, D">>,(@ >"DJT,>4b &@@$V,. ?*>"8@ ^H@ BD@4FN@*4H D,*8@173. +F:4 FJV,FH&J,H BD@FH@

J(D@2" >"DJT,>4b 8"8@(@- :4$@ @$b2"H,:\FH&", H@ <@(JH B@HD,$@&"H\Fb <,DZ B@ BD,*@H&D"V,>4` 4:4

4FBD"&:,>4` B@:@0,>4b, @*>"8@ & F4:J F"<@(@ @BD,*,:,>4b >"DJT,>4, >" *">>Z6 <@<,>H ,V, >,

BD@42@T:@. +F:4 0, @>@ BD@42@T:@, H@ B@F:,*J`V,, B@&,*,>4, <@0,H F<b(R4H\ ,(@ B@F:,*FH&4b

4:4 <@0,H ( @$,FB,R4& ^LL,8H4&>@, &>JHD,>>,, FD,*FH&@ BD"&@&@6 2"V4HZ) :48&4*4D@&"H\ 8@D,>>@6

8@>L:48H. ?*>"8@ & B@F:,*>,< F:JR", $Z:@ $Z @T4$8@6 (@&@D4H\ @ H@<, RH@ >"DJT,>4b &@@$V,

>, $Z:@.

89. +F:4 @$D"H4H\Fb 8 @F>@&>Z< D"2:4R4b< <,0*J @$b2"H,:\FH&"<4 B@&,*,>4b, D,2J:\H"H" 4

BD,*@H&D"V,>4b, 8"8 @>4 42:@0,>Z & FH"H\bN 20, 21(1) 4 23, H@ ,FH\, >,F@<>,>>@, F4:\>Z,

"D(J<,>HZ & B@:\2J 4N 4F8:`R,>4b. ?>4 $Z:4 D"F8D4H48@&">Z Db*@< BD"&4H,:\FH& 8"8 RD,2<,D>@

" H@>84," 174. ?>4 T4D@8@ 8D4H48@&":4F\ 4 & :4H,D"HJD,175. 3N F&b2\ F ">":@(4R>Z<4

8@>P,BP4b<4 >"P4@>":\>@(@ BD"&" b&:b,HFb >,bF>@6 4 *"0, BD@H4&@D,R4&@6176.

171 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (5).

172 E<. BJ>8HZ 69-75 &ZT,.

173 Q"V, @$b2"H,:\FH&@ <@0,H 8@>8D,H424D@&"H\ ":\H,D>"H4&>Z, FB@F@$Z F@$:`*,>4b

( >"BD4<,D, @$b2"H,:\FH&@ aut dedere aut judicare & BD"&, ^8FHD"*4P44), 4 & ^H@< F:JR",,
*"0, ,F:4 @*4> FB@F@$ 4F8:`R",HFb, *DJ(4, &F,- H"84 @FH"`HFb. ?*>"8@ @$b2"H,:\FH&" & @$:"FH4

BD"& R,:@&,8" >, BD4>4<"`H H"8@6 L@D<Z.

174 E<. BJ>8HZ 56 4 84 &ZT,.

175 E<. BJ>8H 59 &ZT,.

176 E<. BJ>8HZ 57-58 &ZT,.
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90. 7D@<, H@(@, >,2"&4F4<@ @H 4N ">":4H4R,F8@6 P,>>@FH4, ^H4 D"2:4R4b, 8"8 BD,*FH"&:b,HFb,
8"F"`HFb F@*,D0">4b 4 F<ZF:" B,D&4R>ZN >@D<, 4 ^H4<, &@2<@0>@, @$XbF>b,HFb H@, RH@ &

42:@0,>44 &H@D4R>ZN >@D< @>4 8"0JHFb >,F8@:\8@ >,8@>8D,H>Z<4. ="BD4<,D, FH"H\b 20, 8"8

BD,*FH"&:b,HFb, J8"2Z&",H H@:\8@ >" H@, RH@, 8@(*" (@FJ*"DFH&@ BD4>b:@ >" F,$b @$b2"H,:\FH&@ &

@H>@T,>44 @BD,*,:,>>@(@ B@&,*,>4b, ^H@ @$b2"H,:\FH&@ >"DJT",HFb, ,F:4 B@&,*,>4, (@FJ*"DFH&" &

*,6FH&4H,:\>@FH4 b&:b,HFb 4>Z<. A@24P4b & @H>@T,>44 @$b2"H,:\FH& B@&,*,>4b 4 BD,*@H&D"V,>4b

<@0,H $ZH\ D"2:4R>@6 42- 2" F8DZH@(@ F<ZF:" LD"2Z " 42$D">>Z< B@&,*,>4,<" & FH"H\bN 21(1)
4 23. 7"8 b&FH&J,H 42 8@<<,>H"D4b, P,:\ 2"8:`R",HFb & B,D,*"R, <ZF:4 @ H@<, RH@ & @$ZR>@<

F:JR", @$b2"H,:\FH&" BD,*@H&D"V,>4b *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4 >,@$N@*4<Z *&" JF:@&4b:
>,BD4>bH4, (@FJ*"DFH&@< &F,N *@FHJB>ZN <,D *:b BD,*@H&D"V,>4b >"FHJB:,>4b F@@H&,HFH&J`V,(@

F@$ZH4b 4 >"FHJB:,>4, ^H@(@ F@$ZH4b & @$FH@bH,:\FH&"N, J8"2Z&"`V4N >" H@, RH@, ,F:4 $Z

(@FJ*"DFH&@ BD4>b:@ *@FHJB>Z, ,<J <,DZ, F@$ZH4, >, >"FHJB4:@ $Z ( 4:4 &B@:>, &@2<@0>@ >,
>"FHJB4:@ $Z) 177. =@ 4 2*,F\ &@2>48",H HDJ*>@FH\ & H@< B:">,, RH@, N@Hb ^H@ <@0,H 8"2"H\Fb

,FH,FH&,>>Z< H@:8@&">4,< @$b2"H,:\FH&" BD,*@H&D"V,>4b, ^H@ >, ,*4>FH&,>>@, &@2<@0>@,

H@:8@&">4,. '@FJ*"DFH&@ <@0,H, & 8@>P, 8@>P@&, &2bH\ >" F,$b @$b2"H,:\FH&@ @ H@<, RH@

@BD,*,:,>>Z6 D,2J:\H"H >, BD@42@6*,H, 2" 4F8:`R,>4,< >,BD,*&4*,>>ZN F4HJ"P46. 3:4 0, @>@

<@0,H *"H\ $,2@(@&@D@R>J` ("D">H4`; 4>Z<4 F:@&"<4, @>@ <@0,H &2bH\ >" F,$b D4F8 &

@H>@T,>44 *"0, >,BD,*&4*,>>ZN @$FH@bH,:\FH&, F&@*bV4NFb 8 L@DF- <"0@DJ. E<ZF: :`$@(@

8@>8D,H>@(@ @$b2"H,:\FH&" 2"&4F4H @H H@:8@&">4b F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z, @*>"8@ ^H@H

BD@P,FF H@:8@&">4b &ZN@*4H 2" D"<84 BD@,8H" FH"H,6. )DJ(4<4 F:@&"<4, :4$@ FH"H\4 21(1) 4 23
H"80, b&:b`HFb >,8@>8D,H>Z<4 (" *:b P,:,6 B,D&4R>ZN >@D< @BD,*,:,>>@(@ F@*,D0">4b ^H@ 4

b&:b,HFb 4N F@*,D0">4,<"), :4$@ 0, @>4 F@2*"`H BD,2J<BP4` H@:8@&">4b @BD,*,:,>>ZN

B,D&4R>ZN >@D<, RH@ >, b&:b,HFb 2"*"R,6 BD@,8H" FH"H,6.

91. !D(J<,>HZ & B@:\2J 4F8:`R,>4b b&:b`HFb &,F\<" F4:\>Z<4, @*>"8@ 2*,F\ &F,- H"84 >J0>@
B@&D,<,>4H\ F JR,H@< D"FBD@FHD">,>>@FH4 4FB@:\2J,<ZN H,D<4>@&178, 4N P,>>@FH4 & @H*,:\>ZN

F:JR"bN, >"BD4<,D, BD4 @BD,*,:,>44 H@(@, 8@(*" BD@42@T:@ >"DJT,>4,, 4 @H>@F4H,:\>@6 J2@FH4

8@>P,BHJ":\>ZN D"<@8 <,0*J>"D@*>@(@ BD"&" & &@BD@F"N, 8"F"`V4NFb >"DJT,>4b @$b2"H,:\FH&. =,H

F<ZF:" $,2 >,@$N@*4<@FH4 BD,J<>@0"H\ 8@:4R,FH&@ FJ$X,8H@&, @*>"8@ ,FH\ *@&@*Z 4 & B@:\2J

F@ND">,>4b FJV,FH&J`V4N 8@>P,BP46, *"0, ,F:4 ^H4 8@>P,BP44 >, b&:b`HFb &F,@$X,<:`V4<4 B@

F&@,<J @N&"HJ. 1"*"R" D"2XbF>,>4b 8@>P,BP46, 4FB@:\2J,<ZN *:b @B4F">4b <,0*J>"D@*>ZN

@$b2"H,:\FH&, &"0>" F"<" B@ F,$,; 8@<<,>H"D44 8 FH"H\b< 20, 21 4 @F@$,>>@ 23 b&:b`HFb

B@:,2>Z<4, N@Hb 4N F:,*J,H 42<,>4H\, F H,< RH@$Z @HD"24H\ J8"2">>Z, &ZT, <@<,>HZ.

92. 7 7@<4FF44 @$D"V,>" BD@F\$" &ZF8"2"H\ F&@4 <>,>4b B@ B@&@*J F@ND">,>4b J8"2">>@(@

D"2:4R4b & H,8FH, (:"&Z III. QH@$Z R,HR, 2"*"H\ >"BD"&:,>4, @$FJ0*,>4b< & >,6, EB,P4":\>Z6

*@8:"*R48 BD,*:"(",H @*>J ,*4>FH&,>>J` FH"H\`, @HD"0"`VJ` FJV>@FH\ D"2:4R4b179. ?*>"8@,

177 7@<<,>H"D46 8 FH"H\, 23, BJ>8H (6).

178 AD4R,< >, &F,(*" "$F@:`H>@ bF>ZN: F<. *,:@ @ BD@,8H, '"$R48@&@- ="*\b<"D@T, I.C.J.
Reports 1997 , p. 7 at p. 77 (para. 125), & 8@H@D@< EJ* F@F:":Fb >" H@, RH@ FH@D@>Z

BD4>b:4 >" F,$b " @$b2"H,:\FH&" B@&,*,>4b, @$b2"H,:\FH&" &ZB@:>,>4b 4 @$b2"H,:\FH&" D,2J:\H"H"".

179 ):b P,:,6 @BD,*,:,>4b H@(@, 4<,:@ :4 <,FH@ >"DJT,>4, ( & @H:4R4, @H
BD@*@:04H,:\>@FH4 >"DJT,>4b), BD,*FH"&:b,HFb *@FH"H@R>Z< D"FF<"HD4&"H\ @$b2"H,:\FH&"

BD,*@H&D"V,>4b H"8 0,, 8"8 4 @$b2"H,:\FH&" D,2J:\H"H". %@BD@F @ H@<, >J0>@ :4 8"8@,- H@ @F@$@,
B@:@0,>4,, 8"F"`V,,Fb BD@*@:04H,:\>@FH4 >"DJT,>46 @$b2"H,:\FH& BD,*@H&D"V,>4b,
D"FF<"HD4&",HFb >40,: F<. BJ>8HZ 132-134.
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RH@$Z @HD"24H\ F&@, F@$FH&,>>@, F8,BH4R,F8@, @H>@T,>4,, EB,P4":\>Z6 *@8:"*R48 B@<,FH4: ^HJ

FH"H\` & 8&"*D"H>Z, F8@$84.

g) EH"H\4 18(3)-(5) 4 24-26: 1"&,DT,>>Z, 4 D"FBD@FHD">b`V4,Fb &@ &D,<,>4

BD@H4&@BD"&>Z, *,b>4b

93. A@F:,*>4, HD4 FH"H\4 (:"&Z III 8"F"`HFb D"2:4R>ZN "FB,8H@& BD@$:,<Z BD@H4&@BD"&>ZN

*,b>46, D"FBD@FHD">b`V4NFb &@ &D,<,>4 ( 4N 4<,>J`H ";@<,>H 4 BD@*@:04H,:\>@FH\ >"DJT,>4b
<,0*J>"D@*>@(@ @$b2"H,:\FH&" ..."). % >4N BD,*JF<@HD,>@ F:,*J`V,,:

" EH"H\b 24

;@<,>H 4 BD@*@:04H,:\>@FH\ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&",
&@2>48"`V,(@ & F:JR", *,b>4b (@FJ*"DFH&", >, D"FBD@FHD">b`V,(@Fb

&@ &D,<,>4

="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" *,b>4,< (@FJ*"DFH&", >, D"FBD@FHD">b`V4<Fb

&@ &D,<,>4, BD@4FN@*4H & <@<,>H F@&,DT,>4b ^H@(@ *,b>4b. ="DJT,>4, >, D"FBD@FHD">b,HFb

2" BD,*,:Z J8"2">>@(@ <@<,>H", *"0, ,F:4 B@F:,*FH&4b ^H@(@ *,b>4b BD@*@:0"`H

FJV,FH&@&"H\.

EH"H\b 25

;@<,>H 4 BD@*@:04H,:\>@FH\ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&",
&@2>48"`V,(@ & F:JR", *,b>4b (@FJ*"DFH&", D"FBD@FHD">b`V,(@Fb

&@ &D,<,>4

1. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" *,b>4,< (@FJ*"DFH&" BD@*@:04H,:\>@(@

N"D"8H,D" BD@4FN@*4H & <@<,>H >"R":" ^H@(@ *,b>4b. ?*>"8@ &D,<,>,< ^H@(@ >"DJT,>4b

b&:b,HFb &,F\ B,D4@*, & H,R,>4, 8@H@D@(@ ^H@ *,b>4, F@&,DT",HFb 4 @FH",HFb >,

F@@H&,HFH&J`V4< <,0*J>"D@*>@<J @$b2"H,:\FH&J.

2. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" *,b>4,< (@FJ*"DFH&", @$D"2@&">>Z< F,D4,6

*,6FH&46 4:4 $,2*,6FH&46 BD4<,>4H,:\>@ 8 D"2:4R>Z< F:JR"b<, BD@4FN@*4H & <@<,>H

F@&,DT,>4b H@(@ *,6FH&4b 4:4 $,2*,6FH&4b ^H@6 F,D44, 8@H@D@, @BD,*,:b,H >":4R4,

F@FH"&>@(@ *,b>4b. ?*>"8@ &D,<,>,< ^H@(@ >"DJT,>4b b&:b,HFb &,F\ B,D4@* >"R4>"b F

<@<,>H" B,D&@(@ 42 BD@H4&@D,R"V4N <,0*J>"D@*>@<J @$b2"H,:\FH&J *,6FH&46 4:4

$,2*,6FH&46, @$D"2J`V4N F@FH"&>@, *,b>4,, 4 *@ H,N B@D, B@8" H"84, *,6FH&4b 4:4

$,2*,6FH&4b 4<,`H <,FH@.

3. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" F:@0>Z< *,b>4,< (@FJ*"DFH&", @$D"2@&">>Z<

B@F:,*@&"H,:\>@FH\` *,6FH&46 4:4 $,2*,6FH&46 @*>4N 4 H,N 0, 4:4 D"2:4R>ZN

(@FJ*"DFH&,>>ZN @D(">@& BD4<,>4H,:\>@ 8 @*>@<J 4 H@<J 0, *,:J, BD@4FN@*4H & <@<,>H

F@&,DT,>4b B@F:,*>,(@ @$D"2J`V,(@ ^:,<,>H" J8"2">>@(@ F:@0>@(@ *,b>4b. ?*>"8@ &D,<,>,<

>"DJT,>4b b&:b,HFb &,F\ B,D4@* >"R4>"b F *,6FH&4b 4:4 $,2*,6FH&4b, 8@H@D@, B@:@04:@

>"R":@ >"DJT,>4`, 4 8@>R"b *,6FH&4,< 4:4 $,2*,6FH&4,<, 8@H@D@, 2"&,DT4:@ ^H@

>"DJT,>4,.

EH"H\b 26

;@<,>H 4 BD@*@:04H,:\>@FH\ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"
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@ BD,*@H&D"V,>44 @BD,*,:,>>@(@ F@$ZH4b

="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@ BD,*@H&D"V,>4,

(@FJ*"DFH&@< @BD,*,:,>>@(@ F@$ZH4b, BD@4FN@*4H & <@<,>H >"R":" >"FHJB:,>4b ^H@(@

F@$ZH4b. ?*>"8@ &D,<,>,< >"DJT,>4b b&:b,HFb &,F\ B,D4@*, & H,R,>4, 8@H@D@(@ ^H@ F@$ZH4,

BD@*@:0",HFb".

7"8 @H<,R",HFb &ZT,, B@:,2>@ D"FF<@HD,H\ & H@< 0, 8@>H,8FH, B@*D@$>Z, B@:@0,>4b FH"H\4 18
(3)-(5), & 8@H@D@6 BD@&@*bHFb H, 0, D"2:4R4b <,0*J *:bV4<Fb, F@FH"&>Z< 4 F:@0>Z<

BD@H4&@BD"&>Z<4 *,b>4b<4180.

94. % >"R":, 8@<<,>H"D4b 8 ^H4< FH"H\b< @H<,R",HFb, RH@ &D,<,>>Z, "FB,8HZ &8:`R"`H

" @BD,*,:,>4, <@<,>H", & 8@H@DZ6 JFH">"&:4&",HFb FJV,FH&@&">4, >"DJT,>4b <,0*J>"D@*>@(@

@$b2"H,:\FH&", " H"80, @BD,*,:,>4, BD@*@:04H,:\>@FH4 4:4 *:4H,:\>@FH4 &@ &D,<,>4 *">>@(@

>"DJT,>4b" 181. % >,< @H<,R",HFb, RH@ & 2"&4F4<@FH4 @H H@(@, 8"84< @$D"2@< @FJV,FH&:b,HFb

H"8@, @BD,*,:,>4,, <@(JH &@2>48>JH\ D"2:4R>Z, B@F:,*FH&4b, >"BD4<,D & B:">, JFH">@&:,>4b

`D4F*48P44 HD4$J>":@&, " >"P4@>":\>@(@ N"D"8H,D" 4F8"" 4:4 BD4<,>,>4b *@8HD4>Z B@("F4H,:\>@6

*"&>@FH4, 4 & H@ 0, &D,<b B@*R,D84&",HFb, RH@ @BD,*,:,>4, *@:0>@ BD@4FN@*4H\ >" @F>@&, >,

H@:\8@ L"8H@&, >@ 4 BD"&@&ZN >@D<182. QH@ 8"F",HFb " <(>@&,>>ZN *,b>46" ( >"BD4<,D, F$4H4b

(D"0*">F8@(@ "&4":"6>,D"), H@ 4N B@F:,*FH&4b <@(JH BD@*@:0"H\Fb *:4H,:\>@, &D,<b 4 <@(JH

4<,H\ 2>"R,>4, BD4 @BD,*,:,>44 F,D\,2>@FH4 H"84N *,b>46. ?*>"8@ BD@*@:04H,:\>Z6 N"D"8H,D

^H4N B@F:,*FH&46 " >, 4<,,H @H>@T,>4b 8 @BD,*,:,>4` BD@*@:04H,:\>@FH4 *,b>4b (@FJ*"DFH&",
&Z2&"&T,(@ ^H4 B@F:,*FH&4b, 4 *">>@, *,b>4, & :`$@< F:JR", @FH">,HFb *,b>4,<, >,

D"FBD@FHD">b`V4<Fb &@ &D,<,>4" 183. ="BD4<,D, & 8@<<,>H"D44 JH&,D0*",HFb, RH@ & D,T,>44

A@FH@b>>@6 A":"HZ B@ *,:J @ L@FL"H"N & ;"D@88@ F@@H&,HFH&J`V4, D,T,>4b KD">P44

D"FF<"HD4&":4F\ 8"8 " <(>@&,>>Z, *,b>4b", " >, 8"8 F&b2">>Z, F *:bV4<Fb BD@H4&@BD"&>Z<

*,b>4,<184.

95. QH@ 8"F",HFb D"FF<"HD4&",<@(@ & FH"H\, 25 B@>bH4b BD@H4&@BD"&>@(@ *,b>4b,
D"FBD@FHD">b`V,(@Fb &@ &D,<,>4, H@ & 8@<<,>H"D44 &&@*4HFb D"2:4R4, <,0*J *:bV4<4Fb,
F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4. " ):bV,,Fb *,b>4," - ^H@ H@, 8@H@D@, " @FH",HFb >,42<,>>Z< &

H,R,>4, $@:,, 4:4 <,>,, BD@*@:04H,:\>@(@ B,D4@*" &D,<,>4: *DJ(4<4 F:@&"<4, ^H@ - *,b>4,,
8@H@D@,, B@F:, H@(@ 8"8 @>@ F@&,DT4:@F\, BD@*@:0",H FJV,FH&@&"H\ 8"8 H"8@&@,, " >, H@:\8@ &

&4*, F&@,(@ &@2*,6FH&4b 4 B@F:,*FH&46" 185. % 8@<<,>H"D44 @H<,R",HFb, RH@ B@>bH4, *:bV4NFb

BD@H4&@BD"&>ZN *,b>46 ( 8@H@D@, FJV,FH&J,H &@ <>@(4N >"P4@>":\>ZN BD"&@&ZN F4FH,<"N) $Z:@

180 G,8FH FH"H\4 18 F<. & BJ>8H, 35 &ZT,.

181 7@<<,>H"D46 8 FH"H\, 24, BJ>8H (1).

182 G"< 0,, BJ>8H (5).

183 G"< 0,, BJ>8H (7).

184 G"< 0,, BJ>8H (10); F<. H"80, 8@<<,>H"D46 8 FH"H\, 25, BJ>8H (5). A@ J8"2">>Z<

>40, BD4R4>"< EB,P4":\>Z6 *@8:"*R48 >, F@(:"F,> F H"84< H@:8@&">4,< ^H@(@ D,T,>4b: F<.
BJ>8H 146.

185 7@<<,>H"D46 8 FH"H\, 25, BJ>8H (2).
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&&,*,>@ & <,0*J>"D@*>@< BD"&, GD4B,:,< 4 >,D,*8@ BD4<,>b:@F\ FJ*"<4, @F@$,>>@ +&D@B,6F84<

FJ*@<186.

96. " E@FH"&>@, *,b>4," @BD,*,:b,HFb 8"8 *,b>4, (@FJ*"DFH&", 8@H@D@, " F@FH@4H 42 F,D44
@H*,:\>ZN *,b>46 (@FJ*"DFH&", F@&,DT,>>ZN & @H>@T,>44 D"2:4R>ZN F:JR",&" 187. % 8@<<,>H"D44

J8"2Z&",HFb, RH@ @>4 " &8:`R"`H & F,$b B@F:,*@&"H,:\>@FH\ *,6FH&46, 8@H@DZ,, &2bHZ, F"<4 B@

F,$,, <@(JH $ZH\ 2"8@>>Z<4 4:4 >,2"8@>>Z<4, >@ 8@H@DZ, F&b2">Z <,0*J F@$@6 @$V,6

>"BD"&:,>>@FH\`, F@*,D0">4,< 4 B@F:,*FH&4b<4, N@Hb 4 @H>@FbHFb 8 D"2:4R>Z< 8@>8D,H>Z<

F:JR"b<". % 8"R,FH&, BD4<,D" <@0>@ BD4&,FH4, & R"FH>@FH4, Db* "*<4>4FHD"H4&>ZN D,T,>46,
8@H@DZ, >,$:"(@BD4bH>@ F8"2Z&"`HFb >" (D"0*">"N 8"8@(@- :4$@ (@FJ*"DFH&" 4 BD,*FH"&:b`H F@$@6
H,< F"<Z< F4FH,<"H4R,F8J` *4F8D4<4>"P4`, 4:4 @H8"2 D"2D,T4H\ ^H4< (D"0*">"< BD4>4<"H\

JR"FH4, & ^8@>@<4R,F8@6 *,bH,:\>@FH4 &@BD,84 <,0*J>"D@*>@<J @$b2"H,:\FH&J BD4>4<"`V,(@

(@FJ*"DFH&". %2bHZ, &<,FH,, H"84, *,b>4b <@(JH $ZH\ BD@H4&@BD"&>Z<4 >,2"&4F4<@ @H H@(@,
b&:b`HFb :4 H"8@&Z<4 @H*,:\>@ BD4>bHZ, D,T,>4b188. =,8@H@DZ, B,D&4R>Z, >@D<Z R,H8@

BD,*JF<"HD4&"`H, RH@ B@*@$>Z, F4HJ"P44 *@:0>Z N"D"8H,D42@&"H\Fb B@&H@D,>4,< B@&,*,>4b,
>"BD4<,D F4FH,<"H4R,F84< >"DJT,>4,< BD"& R,:@&,8". % H"84N F:JR"bN B,D&@(@ *,b>4b & H"8@6

F,D44 >,*@FH"H@R>@ *:b JFH">@&:,>4b L"8H" F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b, @*>"8@ ,F:4 2"

>4< F:,*J`H *DJ(4, ">":@(4R>Z, *,b>4b, BD@H4&@BD"&>@, B@&,*,>4,, F@FH@bV,, 42 F,D44 *,b>46,
$J*,H D"FF<"HD4&"H\Fb 8"8 >"R"&T,,Fb F B,D&@(@ *,b>4b189.

97. 3 >"8@>,P, FJV,FH&J,H 8@>P,BP4b " F:@0>@(@" *,b>4b, 8@H@D@, @BD,*,:b,HFb 8"8 *,b>4,

(@FJ*"DFH&", @$D"2@&">>@, " B@F:,*@&"H,:\>@FH\` *,6FH&46 4:4 $,2*,6FH&46 & @H>@T,>44 @*>@(@ 4

H@(@ 0, *,:"" 190. 7:"FF4R,F84< BD4<,D@< b&:b,HFb @H8"2 & @HBD"&:,>44 BD"&@FJ*4b B@

@H>@T,>4` 8 4>@FHD">PJ. ]H@ *,b>4, b&:b,HFb F:@0>Z<, B@F8@:\8J @>@ F@FH@4H >, H@:\8@ 42

@*>@(@ D,T,>4b "*<4>4FHD"H@D" 4:4 FJ*" >42T,6 4>FH">P44: " F:@0>@, <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4, ,FH\ F@&@8JB>@FH\ &F,N *,6FH&46 4:4 $,2*,6FH&46 (@FJ*"DFH&,>>ZN @D(">@& >"

B@F:,*@&"H,:\>ZN FH"*4bN D"2&4H4b *">>@(@ 8"2JF", BD4R,< 8"0*@, 42 ^H4N *,6FH&46 4:4

$,2*,6FH&46 <@(:@ $Z @$,FB,R4H\ HD,$J,<Z6 <,0*J>"D@*>Z< BD"&@< D,2J:\H"H, @*>"8@ >,

@$,FB,R4&",H ,(@" 191. ]H@ 4<,,H H"80, B@F:,*FH&4b & B:">, @BD,*,:,>4b BD@*@:04H,:\>@FH4

BD@H4&@BD"&>@(@ *,b>4b. % F:JR", F:@0>@(@ *,b>4b, F:,*@&"H,:\>@, " &D,<b F@&,DT,>4b >"DJT,>4b
F:,*J,H @HFR4HZ&"H\ F <@<,>H" >"FHJB:,>4b B,D&@(@ *,b>4b (@FJ*"DFH&", 8@H@D@, F@2*":@

B@:@0,>4,, >, F@@H&,HFH&J`V,, D,2J:\H"HJ, HD,$J,<@<J & F4:J @$b2"H,:\FH&", 4 *@ H"8@(@ <@<,>H"

& B@&,*,>44, 8@(*" D,2J:\H"H FH": @8@>R"H,:\>@ >,*@FH404<Z<" 192. % H"8@< F:JR", L"8H

186 G"< 0,, BJ>8HZ (4)-(7).

187 G"< 0,, BJ>8H (1).

188 G"< 0,, BJ>8HZ (10)-(11).

189 G"< 0,, BJ>8H (12).

190 G"< 0,, BJ>8H (1).

191 G"< 0,, BJ>8H (15).

192 G"< 0,, BJ>8H (17). ]H@H 8@<<,>H"D46 & 2>"R4H,:\>@6 FH,B,>4 @B4D",HFb >"

&Z*&4>JHZ6 3H":4,6 *@&@* B@ *,:J @ L@FL"H"N & ;"D@88@ ( B@ B@&@*J 8@H@D@(@ F<. BJ>8H 146
>40,): 8@<<,>H"D46 8 FH"H\, 25, BJ>8H (18).
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>"DJT,>4b JFH">"&:4&",HFb :4T\ B@F:, F@&,DT,>4b B@F:,*>,(@ 42 F,D44 *,b>46, @*>"8@ >"DJT,>4,

4<,,H <,FH@ F <@<,>H" >"R":" F,D44, 4 B@^H@<J @>@ BD4@$D,H",H @BD,*,:,>>J` D,HD@"8H4&>@FH\.

98. ]H@H Db* FH"H,6 2"&,DT",HFb FH"H\,6 26, & 8@H@D@6 D"FF<"HD4&"`HFb <@<,>H 4

BD@*@:04H,:\>@FH\ >"DJT,>4b @$b2"H,:\FH& @ BD,*@H&D"V,>44. % 8@<<,>H"D44 B@*R,D84&",HFb

B"D"::,:\>Z6 N"D"8H,D FH"H\4 26 4 FH"H\4 23. A@F8@:\8J & F:JR", @$b2"H,:\FH& @ BD,*@H&D"V,>44

8"8@(@- :4$@ F@$ZH4b >"FHJB:,>4, *">>@(@ F@$ZH4b b&:b,HFb >,@$N@*4<Z< JF:@&4,< >"DJT,>4b, 42

^H@(@ F:,*J,H, RH@ >"FHJB:,>4, F@$ZH4b " *@:0>@ $ZH\ D,T"`V4< L"8H@D@< 4 *:b @BD,*,:,>4b

<@<,>H" 4 BD@*@:04H,:\>@FH4 >"DJT,>4b & H@< 0, F"<@< F:JR"," 193. ?H&,D(",HFb 4*,b @ H@<,
RH@ *"0, b&>@, 4 >,@$D"H4<@, >,BD,*@H&D"V,>4, (@FJ*"DFH&@< >"FHJB:,>4b F@$ZH4b <@0,H F"<@ B@

F,$, $ZH\ D"&>@F4:\>@ >"DJT,>4`. ="DJT,>4, >, <@0,H BD@4FN@*4H\ *@ H@(@, 8"8 >"FHJB",H F"<@

F@$ZH4,: " B@^H@<J :@(4R,F84 >,:\2b *@BJFH4H\, RH@ <@<,>H >"DJT,>4b <@0,H &8:`R"H\ :`$@6

<@<,>H, BD,*T,FH&@&"&T46 >"FHJB:,>4` F@$ZH4b" 194. ?*>"8@ B@F:, >"FHJB:,>4b 2"BD,V,>>@(@

F@$ZH4b B@:@0,>4, <,>b,HFb. +F:4 >"FHJB4&T,, F@$ZH4, 4<,,H *:bV46Fb N"D"8H,D, H@

" ,FH,FH&,>>@ B@:"("H\, RH@ @$b2"H,:\FH&@ B@ BD,*@H&D"V,>4` F@$ZH4b &:,R,H 2" F@$@6 ...
@$b2"H,:\FH&@ B@ @$,FB,R,>4` ,(@ BD,8D"V,>4b" 195. A@^H@<J & F:JR", *:bV4NFb F@$ZH46

@$b2"H,:\FH&@ B@ 4N BD,*@H&D"V,>4` F"<@ b&:b,HFb *:bV4<Fb @$b2"H,:\FH&@<, 4 &D,<,>,< ,(@

>"DJT,>4b b&:b,HFb &,F\ B,D4@*, & H,R,>4, 8@H@D@(@ ^H@ F@$ZH4, BD@*@:0",HFb196.

7@<<,>H"D44 BD"&4H,:\FH&" 8 FH"H\b< 18 (3)-(5) 4 24-26

99. ;>,>4b BD"&4H,:\FH&, &ZFHJB4&T4N F 8@<<,>H"D4b<4 & @H>@T,>44 ^H4N FH"H,6, >,F8@:\8@

D"2@T:4F\. KD">P4b &ZF8"2Z&",HFb 2" F@ND">,>4, D"2:4R>ZN 8:"FF4L48"P46 >"DJT,>46,
JB@<b>JHZN & FH"H\, 25, >" H@< @F>@&">44, RH@ @>4 BD,*FH"&:b`H F@$@6 B@:,2>J` " D"2$4&8J
>"DJT,>46 & 2"&4F4<@FH4 @H H@(@, 8"84< FB@F@$@< @>4 $Z:4 F@&,DT,>Z", @*>"8@ BD,*:"(",H

J&b2"H\ 4N F F@@H&,HFH&J`V4<4 BJ>8H"<4 FH"H\4 18197. E@,*4>,>>@, 7@D@:,&FH&@, >"BD@H4&:

" @$,FB@8@,>@ H,<, RH@ BD@,8HZ FH"H,6 2"N@*bH F:4T8@< *":,8@ & F<ZF:, BD@&,*,>4b H@>84N

D"2:4R46 <,0*J D"2>Z<4 8"H,(@D4b<4 B@&,*,>4b. ?>@ >"*,,HFb, RH@ 7@<4FF4b BD@D"$@H",H

&@BD@F @ H@<, >"F8@:\8@ >J0>@ 4 >"F8@:\8@ B@:,2>@ BD4>4<"H\ FH"H\4, & 8@H@DZN

D"FB4F">Z F@ 2>"R4H,:\>@6 FH,B,>\` ">":4H4R,F8@6 H@R>@FH4 D"2:4R>Z, 8"H,(@D44

BD@H4&@BD"&>@(@ *,b>4b. %@2<@0>@, BD,*B@RH4H,:\>,, $Z:@ $Z BD,*JF<@HD,H\ $@:,, BD@FHJ`

8@>P,BP4` BD@H4&@BD"&>@(@ B@&,*,>4b, " ,, BD4<,>,>4, & 8@>8D,H>ZN F4HJ"P4bN @FH"&4H\ >"

JF<@HD,>4, (@FJ*"DFH&" 198.

E@,*4>,>>Z, SH"HZ ">":@(4R>Z< @$D"2@< 8D4H48J`H FH"H\` 18 4 FH"H\4 24-26 2" H@, RH@ & >4N

BD,*JF<"HD4&",HFb:

193 7@<<,>H"D46 8 FH"H\, 26, BJ>8H (1). M@* @$FJ0*,>4b FH"H\4 23 F<. & BJ>8H"N 85-87
&ZT,.

194 G"< 0,, BJ>8H (2).

195 G"< 0,, BJ>8H (6).

196 G"< 0,, BJ>8H (7).

197 A/CN.4/488, FHD. 83.

198 G"< 0,, FHD. 51. E<. H"80, BJ>8H 56 &ZT,.
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" 8@<B:,8F>Z6 Db* "$FHD"8H>ZN >@D<, D,(J:4DJ`V4N 8&":4L48"P4` *,b>4b (@FJ*"DFH&" 8"8

BD@*@:04H,:\>Z6, F@FH"&>@6 4:4 F:@0>Z6 "8H ... +F:4 R4H"H\ ^H4 BD@,8HZ FH"H,6 &<,FH,,
H@ @>4 BD4&>@FbH (@D"2*@ $@:\T, F:@0>@FH4 & BD@,8H, R,< ^H@ >,@$N@*4<@, 4 F@2*"`H

&@2<@0>Z, BD"&@&Z, :"2,684, B@2&@:b`V4, (@FJ*"DFH&"<, F@&,DT"`V4< BD@H4&@BD"&>Z,

*,b>4b, J8:@>bH\Fb @H &ZB@:>,>4b F&@4N @$b2"H,:\FH&. ]H4 B@:@0,>4b <@(JH F8@D,,

JF:@0>4H\, R,< F*,:"H\ $@:,, bF>Z< JFH">@&:,>4, >":4R4b @H&,HFH&,>>@FH4" 199.

',D<">4b &ZFHJB",H F 4*,>H4R>Z< 8@<<,>H"D4,< & @H>@T,>44 FH"H,6 24-26 200. 'D,P4b

BD,*:"(",H " FL@D<J:4D@&"H\ BD@V, 4 H@R>,," ^H4 B@:@0,>4b201.

?$V46 @$2@D 2"HD@>JHZN &@BD@F@&

100. ?BD,*,:,>4, <@<,>H" >"R":" F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b 4 ,(@ BD@*@:04H,:\>@FH4

BD,*FH"&:b,H F@$@6 BD@$:,<J, 8@H@D"b >,D,*8@ &@2>48",H >" BD"8H48, 4 8@H@D"b <>@(@8D"H>@

D"FF<"HD4&":"F\ FJ*"<4202. % H"84N *,:"N >,D,*8@ @$FJ0*",HFb >, &@BD@F @$ @H&,HFH&,>>@FH4 8"8

H"8@&@6, " &@BD@F @ H@<, @$:"*"`H :4 FJ*Z 4:4 *DJ(4, @D(">Z F@@H&,HFH&J`V,6 `D4F*48P4,6 4:4

*@BJFH4<@ :4 8"8@,- :4$@ *">>@, 2"b&:,>4, 8 D"FF<@HD,>4`203. ?*>"8@ <@(JH &@2>48>JH\

B@F:,*FH&4b 4 & F"<@6 FL,D, @H&,HFH&,>>@FH4; B@ FJH4 *,:", @*>@ &,F\<" &"0>@, B@F:,*FH&4,,
F&b2">>@, F BD,8D"V,>4,< BD@H4&@BD"&>ZN *,b>46, D"FF<"HD4&",HFb & FH"H\, 41 BD@,8H" FH"H,6.
%@2<@0>@, FJV,FH&J`V4, B@:@0,>4b 4<,`H F:@0>Z6 N"D"8H,D, >@ ,FH\, B@- &4*4<@<J,
>,@$N@*4<@FH\, N@Hb $Z & @*>@< B@:@0,>44, & 8@H@D@< D"FF<"HD4&":4F\ $Z ^H4 &@BD@FZ.

199 G"< 0,, FHD. 51-52, P4H"H" 42 I. Brownlie, State Responsibility , pp. 197-198.

200 G"< 0,, FHD. 82.

201 A/CN.4/492, FHD. 11. E<. H"80, @$V4, 2"<,R">4b BD"&4H,:\FH& & @H>@T,>44

(:"&Z III, 8D"H8@ 42:@0,>>Z, & BJ>8H, 4 &ZT,.

202 E<., >"BD4<,D, Mavrommatis Palestine Concessions, P.C.I.J., Series A , No. 2,
p. 35; Phosphates in Morocco (Preliminary Objections), P.C.I.J., Series A/B ,
No. 74, pp. 23-29; Electricity Company of Sofia and Bulgaria (Preliminary
Objection), P.C.I.J., Series A/B , No. 77, pp. 80-82; Case Concerning Right of
Passage over Indian Territory (Merits ), I.C.J. Reports 1960 , pp. 33-36. ]H@H &@BD@F

>,D,*8@ 2"HD"(4&":Fb @D(">"<4 +&D@B,6F8@6 8@>&,>P44 B@ BD"&"< R,:@&,8" (cf. J. Pauwelyn,
"The Concept of a ’Continuing Violation’ of an International Obligation: Selected
Problems", BYIL , vol. 66, 1995, pp. 430-440): F<., >"BD4<,D, D,T,>4, 7@<4FF44 B@ *,:J

De Becker Case (Yearbook of the ECHR , 2 (1958-1959), p. 214, at pp. 234 and 244);
D,T,>4b EJ*" B@ *,:"< Ireland v. United Kingdom Case , 18 January 1978, Series A,
No. 25, p. 64; the Papamichalopoulos and Others v. Greece Case , 24 June 1993,
Series A, No. 260-B, para. 40; the Agrotexim and Others v. Greece Case , 24 October
1995, Series A, No. 330-A, para. 58.

203 E<., & R"FH>@FH4, J. Pauwelyn, "The Concept of a ’Continuing Violation’ of an
International Obligation: Selected Problems", BYIL , vol. 66, 1995, 415-450;
J. Salmon, "Le fait étatique complexe: une notion contestable", AFDI , vol. XXVIII,
1982, 709-738; E. Wyler, "Quelques réflexions sur la réalisation dans le temps du
fait internationalement illicite", RGDIP , vol. 95, 1991, pp. 881-914.
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101. AD,*:"(",HFb BD,0*, &F,(@ D"FF<@HD,H\ &@BD@F @ H@<, 8@(*" <@0>@ JH&,D0*"H\, RH@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, 4<,:@ <,FH@. )"0, ,F:4 ^H@ *,b>4, 4<,,H *:bV46Fb

N"D"8H,D, *@:0,> FJV,FH&@&"H\ H"8@6 <@<,>H &@ &D,<,>4, 8@(*" BD@H4&@BD"&>@, *,b>4, J0,

FJV,FH&J,H. %@- &H@DZN, F:,*J,H D,T4H\ &@BD@F @ BD@&,*,>44 D"2:4R4b <,0*J 2"&,DT,>>Z<4

*,b>4b<4 ( *,b>4b<4, >, D"FBD@FHD">b`V4<4Fb &@ &D,<,>4) 4 *:bV4<4Fb *,b>4b<4. %- HD,H\4N,
FJV,FH&J,H &@BD@F @$ JR,H, & @F>@&>ZN D"<8"N, JFH">@&:,>>ZN ^H4<4 D"2:4R4b<4, *@B@:>4H,:\>ZN

JH@R>,>46, 8@H@DZ, BD4&>@FbHFb B@>bH4b<4 F@FH"&>ZN 4 F:@0>ZN BD@H4&@BD"&>ZN *,b>46. %

8"0*@< 8@>H,8FH, >,@$N@*4<@ JR4HZ&"H\ H@, 8"84< @$D"2@< BD4>P4B 4>H,DH,<B@D":\>@(@ BD"&"

&:4b,H >" @H&,HFH&,>>@FH\ & F:JR", *:bV4NFb, F@FH"&>ZN 4 F:@0>ZN *,b>46. A@^H@<J & D"<8"N

H"8@(@ @$2@D" $J*,H D"FF<"HD4&"H\Fb FH"H\b 18(3)-(5).

E 8"8@(@ <@<,>H" >"R4>",HFb >"DJT,>4, @$b2"H,:\FH&"? AD@&,*,>4, D"2:4R4b <,0*J

BD,*&4*4<Z<4, >,<4>J,<Z<4 4:4 " *@FD@R>Z<4" >"DJT,>4b<4, F @*>@6 FH@D@>Z, 4

FJV,FH&J`V4<4 >"DJT,>4b<4 - F *DJ(@6

102. ?$V46 *:b &F,N HD,N FH"H,6 42>"R":\>Z6 &@BD@F 2"8:`R",HFb & H@<, 8@(*" 4<,,H <,FH@

>"DJT,>4, <,0*J>"D@*>@(@ BD"&" ( & @H:4R4, @H :4T\ BD,*&4*4<@(@ 4:4 >,<4>J,<@(@ >"DJT,>4b).
)DJ(4<4 F:@&"<4, 8@(*" &F,- H"84 " BD@4FN@*4H" BD@H4&@BD"&>@, *,b>4,? % BD4>P4B, >" ^H@H

&@BD@F <@0>@ @H&,H4H\ :4T\ F@F:"&T4F\ >" 8@>8D,H>J` B,D&4R>J` >@D<J. =,8@H@DZ, >@D<Z

8@>8D,H>@ 2"BD,V"`H J(D@2J B@&,*,>4b204, B@*FHD,8"H,:\FH&" 4:4 B@8JT,>4b205, 4 & ^H@<

F:JR", J(D@2", B@*FHD,8"H,:\FH&@ 4:4 B@8JT,>4, F"<4 B@ F,$, BD,*FH"&:b`H F@$@6 BD@H4&@BD"&>Z,

*,b>4b. %@BD@F @ H@<, FJV,FH&J`H :4 & <,0*J>"D@*>@< BD"&, @$V4, &H@D4R>Z, >@D<Z,
@H>@FbV4,Fb 8 H"84< " >,@F>@&>Z<" BD@H4&@BD"&>Z< *,b>4b<, 8"8 B@*FHD,8"H,:\FH&@, F@JR"FH4, 4

B@*@$>Z, 4< *,b>4b, $J*,H D"FF<"HD4&"H\Fb *@B@:>4H,:\>@ & 8@>H,8FH, (:"&Z IV R"FH4 B,D&@6

BD@,8H" FH"H,6. ):b >"FH@bV4N P,:,6 &@BD@F 2"8:`R",HFb & @BD,*,:,>44 H@(@, 8@(*" <@0>@

JH&,D0*"H\, RH@ BD@H4&@BD"&>@, *,b>4,, 8&":4L4P4DJ,<@, & 8"R,FH&, H"8@&@(@ & F@@H&,HFH&44 F

B,D&4R>@6 >@D<@6, $Z:@ F@&,DT,>@.

204 % R"FH>@FH4, & BJ>8H, 4 FH"H\4 2 IFH"&" ?D(">42"P44 @$X,*4>,>>ZN ="P46 2"BD,V",HFb

J(D@2" " F4:@6 4:4 ,, BD4<,>,>4b ... BD@H4& H,DD4H@D4":\>@6 >,BD48@F>@&,>>@FH4 4:4

B@:4H4R,F8@6 >,2"&4F4<@FH4 :`$@(@ (@FJ*"DFH&"". 3>L@D<"P4` @ H@<, RH@ BD,*FH"&:b,H F@$@6

J(D@2" F4:@6, F<. & Legality of the Threat or Use of Nuclear Weapons I.C.J. Reports
1996 , p. 222, at pp. 246-247 (paras. 47-48); cf. R Sadurska, "Threats of Force",
AJIL, vol. 82, 1988, pp. 239-268.

205 ="4$@:,, &F,@$X,<:`V4< @$D"2@< FL@D<J:4D@&">" FH"H\b III 7@>&,>P44 @ (,>@P4*,

1948 (@*", & 8@H@D@6, B@<4<@ L"8H4R,F8@(@ (,>@P4*", 2"BD,V",HFb 2"(@&@D F P,:\` F@&,DT,>4b

(,>@P4*", BDb<@, 4 BJ$:4R>@, B@*FHD,8"H,:\FH&@ 8 F@&,DT,>4` (,>@P4*", B@8JT,>4, >"

F@&,DT,>4, (,>@P4*" 4 F@JR"FH4, & (,>@P4*,. M@Hb @F>@&>Z< @$X,8H@< FH"H\4 III b&:b,HFb,
$,2JF:@&>@, 4>*4&4*J":\>"b J(@:@&>"b @H&,HFH&,>>@FH\, ;,0*J>"D@*>Z6 EJ* B@ *,:J "Case
concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) (Preliminary Objections)"
(" ),:@ @ BD4<,>,>44 7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@
( #@F>4b 4 ',DP,(@&4>" BD@H4& _(@F:"&44) ( BD,*&"D4H,:\>Z, &@2D"0,>4b)") @H<,H4:, RH@

" F@*,D0"V"bFb & FH"H\, IX FFZ:8" >" @H&,HFH&,>>@FH\ H@(@ 4:4 *DJ(@(@ (@FJ*"DFH&" 2" F@&,DT,>4,

(,>@P4*" 4:4 @*>@(@ 42 *DJ(4N B,D,R4F:,>>ZN & FH"H\, III *,b>46 >, 4F8:`R",H 8"84N- :4$@ L@D<
@H&,HFH&,>>@FH4 (@FJ*"DFH&": ICJ Reports 1966 , p. 595, at p. 616 (para. 32). ]H@

BD,*B@:"(",H, RH@ (@FJ*"DFH&" <@(JH >,FH4 BDb<J` @H&,HFH&,>>@FH\ 2" B@*FHD,8"H,:\FH&@, 2"(@&@D,
F@JR"FH4, 4 B@8JT,>4,.
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103. 3<,>>@ ^H@H &@BD@F D"FF<"HD4&":Fb & *,:, @ BD@,8H, " '"$R48@&@- ="*\b<"D@T" 206. A@F:,

@H8"2" %,>(D44 BD@*@:0"H\ @FJV,FH&:bH\ ^H@H BD@,8H, 8"8 ^H@ $Z:@ BD,*JF<@HD,>@ & *&JFH@D@>>,<

*@(@&@D, 1977 (@*", Q,N@F:@&"84b BD4FHJB4:" 8 "8H4&>@<J B:">4D@&">4` 4 B@F:,*J`V,<J

@FJV,FH&:,>4` & @*>@FH@D@>>,< B@Db*8, *DJ(@(@ &"D4">H" B:">" FHD@4H,:\FH&" ( H"8 >"2Z&",<@(@
" &"D4">H" C"), 4FB@:\2Jb BD4 ^H@< @$X,8HZ, F@&<,FH>@ F@@DJ0,>>Z, *:b B,D&@>"R":\>@(@

BD@,8H", 4 >,8@H@DZ, *@B@:>4H,:\>Z, @$X,8HZ, &@2&,*,>>Z, >" R,N@F:@&"P8@6 H,DD4H@D44.
%"D4">H C $Z: L"8H4R,F84 @FJV,FH&:,>, 8@(*" & @8Hb$D, 1992 (@*" BD@42@T,: @H&@* &@* )J>"b F

B@<@V\` >@&ZN F@@DJ0,>46. EJ* B@FH">@&4:, RH@ &"D4">H C $Z: >,2"8@>>Z< B@ D"2:4R>Z<

BD4R4>"<, >,F<@HDb >" D">>,, >"DJT,>4, %,>(D4,6 *@(@&@D" 1977 (@*". ?*>"8@ &@BD@F

2"8:`R":Fb & H@<, & 8"8@6 <@<,>H Q,N@F:@&"84b F@&,DT4:" >"DJT,>4,. ]H@ 4<,:@ &"0>@,

2>"R,>4,, & R"FH>@FH4, B@H@<J, RH@ & <", 1992 (@*" %,>(D4b 2"b&4:" @ F&@,< >"<,D,>44

BD,8D"H4H\ *@(@&@D, F@F:"&T4F\ >" H@, RH@ Q,N@F:@&"84b >"FH"4&":" >" @FJV,FH&:,>44

FHD@4H,:\>ZN D"$@H & F@@H&,HFH&44 F &"D4">H@< C. %,>(D4b J8"2":", RH@ FH"H\b 60 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& >, 2"BD,V",H FH@D@>,, 8@H@D"b F"<" >"DJT",H

*@(@&@D, BD,8D"H4H\ ^H@H *@(@&@D >" @F>@&">44 ,(@ >"DJT,>4b *DJ(@6 FH@D@>@6, 4 @>" 2"b&4:",
RH@ B@ 8D"6>,6 <,D, 8 "BD,:` 1992 (@*" &ZD"0,>>@, Q,N@F:@&"84,6 H&,D*@, >"<,D,>4, BD4FHJB4H\

8 >,2"8@>>@<J @H&@*J &@* )J>"b $Z:@ D"&>@F4:\>@ FJV,FH&J`V,<J >"DJT,>4` 4:4, *DJ(4<4

F:@&"<4, @H8"2J @H *@(@&@D", RH@ *":@ %,>(D44 BD"&@ BD,8D"H4H\ ,(@207.

104. EJ* @H&,D( ^H@H *@&@*, B@FH">@&4& ( $@:\T4>FH&@< (@:@F@& - *,&bH\ BD@H4& T,FH4), RH@

>"DJT,>4, $Z:@ F@&,DT,>@ :4T\ B@F:, L"8H4R,F8@(@ @H&@*" &@* )J>"b, 8@H@D@, BD@42@T:@ &

@8Hb$D,. ?> @H<,H4::

" RH@ & B,D4@* F >@b$Db 1991 (@*" B@ @8Hb$D\ 1992 (@*" Q,N@F:@&"84b @(D">4R4&":"F\

BD@&,*,>4,< >" F&@,6 F@$FH&,>>@6 H,DD4H@D44 D"$@H, 8@H@DZ, $Z:4 >,@$N@*4<Z *:b

@FJV,FH&:,>4b &"D4">H" C, >@ 8@H@DZ, <@(:4 $ZH\ BD,8D"V,>Z, ,F:4 $Z <,0*J FH@D@>"<4

$Z:@ *@FH4(>JH@ F@(:"T,>4,, 4 B@^H@<J >48"8 >, BD,*@BD,*,:b:" BD4>bH4, @8@>R"H,:\>@(@

D,T,>4b. A@8" )J>"6 >, $Z: & @*>@FH@D@>>,< B@Db*8, B,D,(@D@0,>, &"D4">H C,
L"8H4R,F84, >, $Z: @FJV,FH&:,>. G"8"b F4HJ"P4b >, b&:b,HFb >,@$ZR>@6 *:b

<,0*J>"D@*>@(@ BD"&", *" 4, 8FH"H4, *:b &>JHD,>>,(@ BD"&". AD@H4&@BD"&>@<J *,b>4` 4:4

BD"&@>"DJT,>4` >,D,*8@ BD,*T,FH&J`H B@*(@H@&4H,:\>Z, *,6FH&4b, 8@H@DZ, >, F:,*J,H

@H@0*,FH&:bH\ F F"<4< *,b>4,< 4:4 BD"&@>"DJT,>4,<. =,@$N@*4<@ H"80, BD@&@*4H\

206 I.C.J. Reports 1977 , p. 7.

207 % >,8@H@DZN BD"&@&ZN F4FH,<"N B@>bH4, " *@FD@R>@(@ >"DJT,>4b" 4FB@:\2J,HFb *:b

@B4F">4b @8@>R"H,:\>@(@ @H8"2" 8"8@6- :4$@ FH@D@>Z &ZB@:>bH\ H@ 4:4 4>@, *@(@&@D>@,

@$b2"H,:\FH&@ *@ >"FHJB:,>4b <@<,>H" &D,<,>4, JFH">@&:,>>@(@ *:b ,(@ @FJV,FH&:,>4b.
EH@:8>J&T4F\ F *@FD@R>Z< >"DJT,>4,<, F@@H&,HFH&J`V"b FH@D@>" BD"&@<@R>" BD,8D"H4H\ *@(@&@D 4

@$D"H4H\Fb & FJ* F 4F8@< @ &@2<,V,>44 JV,D$". E<. Frost v. Knight (1872) LR 7 Ex 111;
White and Carter (Councils) Ltd v. McGregor [1962] AC 413; K. Zweigert and H. Kötz,
An Introduction to Comparative Law (2 nd edn, trans. Weir, 1987) pp. 543-544. % *DJ(4N

F4FH,<"N ">":@(4R>Z, D,2J:\H"HZ *@FH4("`HFb $,2 4FB@:\2@&">4b ^H@6 8@>P,BP44, >"BD4<,D BJH,<

H@:8@&">4b @H8"2" &ZB@:>4H\ 8"8@,- :4$@ @$b2"H,:\FH&@ ,V, *@ H@(@ <@<,>H", 8@(*" @>@ *@:0>@

$ZH\ &ZB@:>,>@, & 8"R,FH&, " B@24H4&>@(@ >"DJT,>4b 8@>HD"8H"": ibid., p. 531 (German law).
M@Hb & <,0*J>"D@*>@< BD"&, >, 4<,,HFb, B@- &4*4<@<J, ^8&4&":,>H>ZN >@D<, & FH"H\, 60(3)(a)
%,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& FJV,FH&,>>@, >"DJT,>4, @BD,*,:b,HFb, &

R"FH>@FH4, 8"8 H"8@6 @H8"2 @H *@(@&@D", " 8@H@DZ6 >, *@BJF8",HFb >"FH@bV,6 7@>&,>P4,6", 4

bF>@, RH@ H"8@6 @H8"2 <@0,H 4<,H\ <,FH@ *@ >"FHJB:,>4b &D,<,>4, JFH">@&:,>>@(@ *:b

&ZB@:>,>4b H"8@(@ @$b2"H,:\FH&".
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D"2:4R4, <,0*J L"8H4R,F84< F@&,DT,>4,< BD@H4&@BD"&>@(@ *,b>4b ( <(>@&,>>@(@ 4:4
*:bV,(@Fb) 4 H"84< B@&,*,>4,< *@ F@&,DT,>4b ^H@(@ *,b>4b, 8@H@D@, 4<,,H N"D"8H,D

B@*(@H@&84 4 " >, 8&":4L4P4DJ,HFb 8"8 BD@H4&@BD"&>@, *,b>4," ..." 208.

E@@H&,HFH&,>>@, EJ* B@FH">@&4:, RH@ " Q,N@F:@&"84b $Z:" BD"&@<@R>" BD4FHJB4H\ & >@b$D,
1991 (@*" 8 @FJV,FH&:,>4` &"D4">H" C & H@6 <,D,, & 8"8@6 @>" @(D">4R4&":"F\ & ^H@6 F&b24

BD@&,*,>4,< D"$@H, 8@H@DZ, >, BD,*@BD,*,:b:4 BD4>bH4, ,` 2"H,< @8@>R"H,:\>@(@ D,T,>4b. E

*DJ(@6 FH@D@>Z, Q,N@F:@&"84b >, 4<,:" BD"&" &&,FH4 ^H@H &"D4">H & *,6FH&4, >"R4>"b F @8Hb$Db

1992 (@*"" 209. ?*>"8@, B@F8@:\8J %,>(D4b >"<,D,&":"F\ BD,8D"H4H\ *@(@&@D & <", 1992 (@*" -
*@ H@(@, 8"8 @> $Z: >"DJT,> Q,N@F:@&"84,6, 4 *@ H@(@, 8"8 %,>(D4b B@>,F:" 8"84,- :4$@ J$ZH84
& D,2J:\H"H, B@&,*,>4b Q,N@F:@&"844, - @$Xb&:,>>@, BD,8D"V,>4, $Z:@ " BD,0*,&D,<,>>Z<" 4

>,*,6FH&4H,:\>Z<210.

105. % :`$@< F:JR",, B@ <>,>4` EJ*", %,>(D4b >">,F:" JV,D$ F&@,<J BD"&J FFZ:"H\Fb >"

>"DJT,>4, *@(@&@D" Q,N@F:@&"84,6, B@F8@:\8J @>" F"<" $Z:" @H&,HFH&,>>" 2" F@&,DT,>>@, D">,, 4

F&b2">>@, F ^H@6 F4HJ"P4,6 >"DJT,>4, H@(@ 0, *@(@&@D"211. ]H@H "FB,8H *,:" F&b2"> F H"8

>"2Z&",<Z< exceptio inadimpleti contractus 4 $J*,H D"FF<"HD4&"H\Fb & 8@>H,8FH, (:"&Z V
R"FH4 B,D&@6.

106. G"84< @$D"2@<, EJ* BD@&,: D"2:4R4, <,0*J L"8H4R,F84< F@&,DT,>4,< BD@H4&@BD"&>@(@

*,b>4b 4 B@&,*,>4,< B@*(@H@&4H,:\>@(@ N"D"8H,D". G"8@, B@&,*,>4, F"<@ B@ F,$, >, F@FH"&:b,H

>"DJT,>4b, ,F:4 @>@ >, " BD,*@BD,*,:b,H BD4>bH4b @8@>R"H,:\>@(@ D,T,>4b". ?*>"8@ H@,
>"F8@:\8@ ^H@ &,D>@ & H@< 4:4 4>@< 8@>8D,H>@< F:JR",, $J*,H 2"&4F,H\ @H @$FH@bH,:\FH& *,:" 4

@H F@*,D0">4b B,D&4R>@6 >@D<Z. AD4 ^H@< &@2>48>JH &@BD@FZ, 8"F"`V4,Fb @P,>84 4 @BD,*,:,>4b

F,D\,2>@FH4 *,b>4b, RH@ >,&@2<@0>@ $J*,H F*,:"H\ 2"D">,,, 4FB@:\2Jb 8"8J`- :4$@ 8@>8D,H>J`
L@D<J:J. %<,FH@ F:@&" " BD@4FN@*4H", 4FB@:\2@&">>@(@ & BD@,8H"N FH"H,6 24-26, <@(:@ $ZH\

JB@HD,$:,>@ *:b ^H@6 P,:4, B@ &F,6 &4*4<@FH4, :`$@, *DJ(@, F:@&@.

7@(*" >"DJT,>4, @$b2"H,:\FH&" BD@*@:0",HFb? C"2>4P" <,0*J *:bV4<4Fb 4 2"&,DT,>>Z<4

BD@H4&@BD"&>Z<4 *,b>4b<4

107. %H@D@6 &@BD@F 8"F",HFb D"2:4R4b <,0*J BD@H4&@BD"&>Z<4 *,b>4b<4, D"FBD@FHD">b`V4<4Fb

&@ &D,<,>4, 4 H,<4 *,b>4b<4, 8@H@DZ, &@ &D,<,>4 >, D"FBD@FHD">b`HFb. #@:,, HV"H,:\>Z6

">":42 B@8"2Z&",H, RH@ <@(JH $ZH\ BD@&,*,>Z *&" @H*,:\>ZN D"2:4R4b: &@- B,D&ZN, D"2:4R4,

<,0*J BD@H4&@BD"&>Z<4 *,b>4b<4, 8@H@DZ, BD@4FN@*bH 4 2"&,DT"`HFb & @BD,*,:,>>Z6 <@<,>H &@

&D,<,>4, 4 H,<4 *,b>4b<4, 8@H@DZ, BD@*@:0"`HFb & H,R,>4, >,8@H@D@(@ B,D4@*" &D,<,>4, 4,
&@- &H@DZN, D"2:4R4, <,0*J BD@H4&@BD"&>Z<4 *,b>4b<4, 8@H@DZ, $Z:4 2"&,DT,>Z ( *"0, ,F:4 4N
B@F:,*FH&4b B@- BD,0>,<J 4<,`H <,FH@), 4 BD@H4&@BD"&>Z<4 *,b>4b<4, 4<,`V4<4 *:bV46Fb

N"D"8H,D. % BD@,8H, FH"H,6, @F@$,>>@ & FH"H\bN 24 4 25, @$, ^H4 4*,4, 8"8 BD,*FH"&:b,HFb,
F:4&"`HFb &@,*4>@.

208 I.C.J. Reports 1997 , p. 7 at p. 54 (para. 79), P4H4DJ,HFb 8@<<,>H"D46 8 BD@,8HJ

FH"H\4 41. A@ ^H@<J &@BD@FJ F @F@$Z< <>,>4,< &ZFHJB4:4 T,FH\ FJ*,6 ( AD,*F,*"H,:\ S&,$,:\;
FJ*\4 #,*0"J4, C">*2,&", M,DP,(, K:"6TN"J^D, C,2,8).

209 Ibid., p. 57 (para. 88).

210 Ibid., pp. 66-67 (paras. 108-109).

211 Ibid., p. 67 (para. 110).
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108. AD@H4&@BD"&>@, *,b>4, <@0,H $ZH\, $,2JF:@&>@, F@&,DT,>@ & @*>@ <(>@&,>4,, >"BD4<,D &

H@ <(>@&,>4,, 8@(*" & F4:J 2"8@>" BD@42&@*4HFb 8@>L4F8"P4b 4<JV,FH&" 4:4 8@(*" &FHJB",H &

F4:J H@ 4:4 4>@, 2"8@>@*"H,:\FH&@. ):b `D4FH" ^H@ - punctum temporis, H. ,. H@H <@<,>H &@

&D,<,>4, 8@(*" 4<JV,FH&@ B,D,N@*4H @H @*>@(@ :4P" 8 *DJ(@<J 4:4 8@(*" F@&,DT",HFb 8"8@,- :4$@
4>@, " `D4*4R,F8@, *,6FH&4,". M@Hb F H@R84 2D,>4b BD"&" H"84, *,b>4b <@(JH FR4H"H\Fb

<(>@&,>>Z<4, D,*8@ $Z&",H H"8, RH@$Z *,b>4b >, BD@*@:0":4F\ B@ <,>\T,6 <,D, & H,R,>4,

8"8@(@- :4$@ B,D4@*" &D,<,>4. ?*>"8@ >,bF>@, $J*,H :4 8@(*" $Z H@ >4 $Z:@ D"2:4R4, <,0*J

*,b>4,<, BD@4FN@*bV4< & 8"8@,- :4$@ <(>@&,>4, &D,<,>4, 4 *,b>4,<, 8@H@D@, ( *"0, ,F:4 @>@
BD@*@:0":@F\ BbH\ F,8J>*, BbH\ <4>JH 4:4 BbH\ R"F@&) J0, 2"&,DT,>@, 4<,H\ 2>"R,>4, *:b P,:,6

JFH">@&:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&. ):b BD"8H4R,F84N P,:,6 $@:,, &"0>@, 2>"R,>4, 4<,,H,
B@- &4*4<@<J, D"2:4R4, <,0*J 2"&,DT,>>Z<4 4 *:bV4<4Fb BD@H4&@BD"&>Z<4 *,b>4b<4. ?*>"8@

^H@ D"2:4R4, @H>@F4H,:\>@: *:bV,,Fb BD@H4&@BD"&>@, *,b>4, b&:b,HFb *,b>4,<, 8@H@D@, >, $Z:@

2"&,DT,>@ ,V,, H. ,. & F@@H&,HFH&J`V46 <@<,>H &D,<,>4.

109. O,:\ &ZT,F8"2">>@(@ 2"8:`R",HFb >, & H@<, RH@$Z BD4>424H\ 2>"R4<@FH\ D"2:4R4b <,0*J

*:bV4<4Fb 4 2"&,DT,>>Z<4 BD@H4&@BD"&>Z<4 *,b>4b<4, " F8@D,, & H@<, RH@$Z &2(:b>JH\ >" ^H@

D"2:4R4, & ,(@ >"*:,0"V,< 8@>H,8FH,. ? H@<, RH@ ^H@ D"2:4R4, 4<,,H &"0>@, 2>"R,>4, 4 F&b2">@

F `D4*4R,F84<4 B@F:,*FH&4b<4, F&4*,H,:\FH&J,H F:,*J`V46 >, 4FR,DBZ&"`V46 B@ F&@,<J

N"D"8H,DJ @$2@D:

a) !D$4HD"0>@, D"2$4D"H,:\FH&@ B@ *,:J @ FJ*>, " C,6>$@J J@DD4@D" $Z:@ F&b2">@ F

>,@$,FB,R,>4,< KD">P4,6 F@*,D0">4b B@* FHD"0,6 *&JN "(,>H@& >" LD">PJ2F8@< H4N@@8,">F8@<

@FHD@&, M"@ & H,R,>4, HD,N:,H>,(@ B,D4@*", 8"8 H@(@ HD,$@&":@ F@(:"T,>4, <,0*J KD">P4,6 4

=@&@6 1,:">*4,6 @$ JD,(J:4D@&">44 4>P4*,>H" F FJ*>@< " C,6>$@J J@DD4@D". !D$4HD"0>Z6

HD4$J>": @*@$D4H,:\>@ @H<,H4: FH"H\4 24 4 25(1) BD@,8H" FH"H,6 4 D"2:4R4,, BD@&@*4<@, <,0*J

<(>@&,>>Z<4 4 *:bV4<4Fb BD@H4&@BD"&>Z<4 *,b>4b<4212, 4 2"b&4::

" +F:4 BD4<,>4H\ ^HJ 8:"FF4L48"P4` 8 >"FH@bV,<J *,:J, H@ FH">,H @R,&4*>@, RH@

>"DJT,>4,, F@FH@b&T,, & >,&@2&D"V,>44 >" M"@ *&JN "(,>H@&, BD,*FH"&:b:@ F@$@6 >, H@:\8@

FJV,FH&,>>@,, >@ 4 *:bV,,Fb >"DJT,>4,. 3 ^H" 8:"FF4L48"P4b >, b&:b,HFb R4FH@

H,@D,H4R,F8@6, ", >"@$@D@H, @>" 4<,,H BD"8H4R,F84, B@F:,*FH&4b, B@F8@:\8J F,D\,2>@FH\

>"DJT,>4b 4 ,(@ *:4H,:\>Z6 N"D"8H,D >, <@(:4 >, @8"2"H\ 2>"R4H,:\>@(@ &@2*,6FH&4b >"

BD4>bH4, D,T,>4b @ >"*:,0"V,< &@2<,V,>44 2" >"DJT,>4,, N"D"8H,D42J`V,,Fb ^H4<4 *&J<b

BD42>"8"<4" 213.

3 *,6FH&4H,:\>@, GD4$J>": @$D4F@&": 2"H,< *@B@:>4H,:\>Z, BD"&@&Z, B@F:,*FH&4b, &ZH,8"`V4, 42

^H@(@ D"2:4R4b, *:b FD@8" *,6FH&4b @$b2"H,:\FH& KD">P44 B@ ^H@<J F@(:"T,>4`:

" M"D"8H,D4FH48" >"DJT,>4b 8"8 D"FBD@FHD">b`V,(@Fb &@ &D,<,>4 4:4 *:bV,(@Fb F@(:"F>@
FH"H\, 25 BD@,8H" FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& ... B@*H&,D0*",H F*,:">>Z6 D">,,

&Z&@* @ FD@8, *,6FH&4b F@@H&,HFH&J`V4N @$b2"H,:\FH& KD">P44 B@ B,D&@<J F@(:"T,>4` ...
KD">P4b F@&,DT":" *:bV,,Fb >"DJT,>4, F&@4N @$b2"H,:\FH&, >48"8 >, BD,DZ&"b 4 >,

BD4@FH">"&:4&"b ,(@, & H,R,>4, &F,(@ B,D4@*", 8@(*" @$" "(,>H" @FH"&":4F\ & A"D40, &

>"DJT,>4, F@(:"T,>4b. +F:4 >"DJT,>4, 4<,:@ *:bV46Fb N"D"8H,D ... ^H@ @2>"R",H, RH@

>"DJT,>>@, @$b2"H,:\FH&@ H"80, 4<,:@ *:bV46Fb 4 >,BD,DZ&>Z6 N"D"8H,D. " %D,<b
F@&,DT,>4b >"DJT,>4b" BD,*FH"&:b:@ F@$@6 >,BD,DZ&>Z6 B,D4@*, 8@H@DZ6 >, BD,DZ&":Fb 4

212 (1990) 20 UNRIAA 217, at p. 264 (para. 101).

213 Ibid.

/...



A/CN.4/498
Russian
Page 60

>, <@( BD,DZ&"H\Fb ... A@F8@:\8J ^H@H B,D4@* >"R":Fb 22 4`:b 1986 (@*", @> *@:0,>

$Z: 2"8@>R4H\Fb 22 4`:b 1989 (@*" - B@ 4FH,R,>44 @(@&@D,>>@(@ HD,N:,H>,(@ FD@8". G"84<

@$D"2@<, N@Hb KD">P4b BD@*@:0",H >,FH4 @H&,HFH&,>>@FH\ 2" >"DJT,>4b, BD@4FT,*T4, *@

22 4`:b 1989 (@*", F,(@*>b >,:\2b JH&,D0*"H\, RH@ KD">P4b F,6R"FF,6R"F >"DJT",H F&@4

<,0*J>"D@*>Z, @$b2"H,:\FH&"" 214.

b) A@>bH4, *:bV,(@Fb BD@H4&@BD"&>@(@ *,b>4b 4FB@:\2@&":@F\ H"80, +&D@B,6F84< FJ*@<

B@ BD"&"< R,:@&,8" *:b JFH">@&:,>4b ,(@ `D4F*48P44 ratione temporis & Db*, *,: ( 8"8
@H<,R",HFb & 8@<<,>H"D44). ]H@H &@BD@F &@2>48",H B@H@<J, RH@ `D4F*48P4b EJ*" <@0,H $ZH\

@(D">4R,>" F@$ZH4b<4, BD@4FT,*T4<4 B@F:, H@(@, 8"8 (@FJ*"DFH&@- @H&,HR48 FH":@ FH@D@>@6
7@>&,>P44 4:4 F@@H&,HFH&J`V,(@ BD@H@8@:" 4 BD42>":@ BD"&@ @H*,:\>ZN :4P >" B@*"RJ B,H4P44.
G"8, & *,:, A"B"<4N":@BJ:@F BD@H4& 'D,P44 8@>L4F8"P4b 4<JV,FH&", >, F&b2">>"b F @L4P4":\>@6

^8FBD@BD4"P4,6, BD@42@T:" BD4<,D>@ 2" &@F,<\ :,H *@ H@(@, 8"8 'D,P4b BD42>":" 8@<B,H,>P4`

EJ*". EJ* B@FH">@&4:, RH@ 4<,:@ <,FH@ *:bV,,Fb >"DJT,>4, BD"&" >" <4D>@, B@:\2@&">4,

4<JV,FH&@< F@(:"F>@ FH"H\, 1 AD@H@8@:" 1, 4 B@^H@<J B@*H&,D*4: F&@` `D4F*48P4` & @H>@T,>44

*">>@(@ 4F8"215.

c) A@ *,:J 9@624*J BD@H4& GJDP44 EJ* &ZFHJB4: F ">":@(4R>Z< *@&@*@< & @H>@T,>44

B@F:,*FH&46 &H@D0,>4b GJDP44 >" 74BD & 1974 (@*J, & D,2J:\H"H, 8@H@D@(@ 2"b&4H,:` $Z:@

@H8"2">@ & *@FHJB, 8 ,, 4<JV,FH&J & E,&,D>@< 74BD,. GJDP4b F@F:":"F\ >" H@H L"8H, RH@ *">>@,

4<JV,FH&@ $Z:@ ^8FBD@BD44D@&">@ & F@@H&,HFH&44 F@ FH"H\,6 159 7@>FH4HJP44 GJD,P8@6

D,FBJ$:484 E,&,D>@(@ 74BD" 1985 (@*" 4 RH@ ^H@ BD@42@T:@ *@ BD42>">4b GJDP4,6 `D4F*48P44

EJ*" & 1990 (@*J. EJ* B@FH">@&4:, RH@ & F@@H&,HFH&44 F >@D<"<4 <,0*J>"D@*>@(@ BD"&" 4 F

JR,H@< F@@H&,HFH&J`V4N D,2@:`P46 E@&,H" #,2@B"F>@FH4 @> >, <@0,H BD42>"H\ `D4*4R,F8J` F4:J

7@>FH4HJP44 GJD,P8@6 D,FBJ$:484 E,&,D>@(@ 74BD" 1985 (@*", 4, F:,*@&"H,:\>@, ^8FBD@BD4"P4b

>, $Z:" 2"&,DT,>" & H@H <@<,>H 4 4<JV,FH&@ BD@*@:0":@ BD4>"*:,0"H\ 2"b&4H,:`. A@&,*,>4,

GJD,P8@6 D,FBJ$:484 E,&,D>@(@ 74BD" 4 HJD,P84N &@6F8, @H8"2Z&"&T4NFb BD,*@FH"&4H\ 2"b&4H,:`

*@FHJB 8 ,, 4<JV,FH&J, BD@*@:0":@F\ B@F:, BD42>">4b GJDP4,6 `D4F*48P44 EJ*" 4 BD,*FH"&:b:@

F@$@6 >"DJT,>4, FH"H\4 1 AD@H@8@:" 1216. ?*>"8@ FJ*\b #,D>"D*, &ZD"24&T46 @F@$@, <>,>4,,
8@H@D@, F@&B":@ B@ FJV,FH&J F <>,>4,< Db*" *DJ(4N R:,>@& EJ*", 2">b: 4>@6 B@*N@* 8 D"2:4R4`,
BD@&@*4<@<J <,0*J 2"&,DT,>>Z< 4 *:bV4<Fb >"DJT,>4,<. ?> F8"2"::

" ?D(">Z 7@>&,>P44 BD42>":4 B@>bH4, " *:bV4NFb >"DJT,>46" ... M@Hb b B@:>@FH\`

F@(:"F,> F ^H@6 8@>P,BP4,6, >,@$N@*4<@ BD"&4:\>@ @P,>4&"H\ FL,DJ 4 @(D">4R,>>@FH\ ,,

BD4<,>,>4b. +F:4 8"8@,- :4$@ :4P@ F@*,D04HFb & H`D\<, *@ 4 B@F:, 8D4H4R,F8@6 *"HZ ...
@F>@&>Z< L"8H@< ... b&:b,HFb L"8H4R,F8@, B@&,*,>4, (@FJ*"DFH&,>>ZN @D(">@&, 8@H@D@,

>,F@&<,FH4<@ F @$b2"H,:\FH&"<4 B@ +&D@B,6F8@6 8@>&,>P44 ... K"8H4R,F8"b 4 BD"&@&"b

F4HJ"P4b b&:b,HFb ... 4>@6 & H,N F:JR"bN, 8@(*" @BD,*,:,>>Z, 4FH@D4R,F84, F@$ZH4b

BD4&,:4 8 &@2>48>@&,>4` H"8@6 F4HJ"P44, 8"8 2"8DZH4, (D">4PZ, RH@ "&H@<"H4R,F84 4<,:@

B@F:,*FH&4b *:b $@:\T@(@ R4F:" *,:. % >"FH@bV,< *,:, D,T"`V4, F@$ZH4b BD@42@T:4 &

1974 (@*J. A@F:, ^H@(@ (- 0" 9@624*J >, 4<,:" &@2<@0>@FH4 B@:JR4H\ *@FHJB 8 F&@,<J

214 Ibid., at pp. 265-266 ( 8JDF4& - & H,8FH, @D4(4>":"). E<., @*>"8@, @F@$@, <>,>4,

F^D" 7,>>,H" 74H", ibid., pp. 279-284.

215 ECHR, Series A , No.260B (1993).

216 ECHR, judgement of 18 December 1996, paras. 41-47, 63-64 (1996). E<. H"80,

Loizidou v. Turkey (Preliminary Objections ) (1995), Series A, No. 310, at pp. 33-34
(paras. 102-105).
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4<JV,FH&J & E,&,D>@< 74BD,. ]H" F4HJ"P4b BD@*@:0":" FJV,FH&@&"H\ *@ 4 B@F:, BD4>bH4b

7@>FH4HJP44 H"8 >"2Z&",<@6 " GJD,P8@6 D,FBJ$:484 E,&,D>@(@ 74BD"" ... GJDP4b BD42>":"

`D4F*48P4` EJ*" :4T\ " & @H>@T,>44 L"8H@& ... 8@H@DZ, 4<,:4 <,FH@ B@F:, *"HZ F*"R4

>" ND">,>4, 2"b&:,>4b @ BD42>">44"; 2"8DZH4, (D">4PZ & 1974 (@*J b&:b,HFb, B@ <@,<J

<>,>4`, FJV,FH&,>>Z< L"8H@<, 4 &@2>48T"b 2"H,< F4HJ"P4b, 8@H@D"b BD@*@:0",HFb 4 B@

>"FH@bV,, &D,<b, >, *@:0>" D"FF<"HD4&"H\Fb R,D,2 BD42<J B@>bH4b " *:bV,(@Fb
>"DJT,>4b" 217.

d) 7@<4H,H B@ BD"&"< R,:@&,8" H"80, @*@$D4: 4*,` &&,*,>4b B@>bH4b *:bV4NFb

BD@H4&@BD"&>ZN *,b>46. ="BD4<,D, B@ *,:J 9"&:,6F BD@H4& 7">"*Z, 7@<4H,H B@FH">@&4:, RH@ @>

@$:"*": `D4F*48P4,6 *:b D"FF<@HD,>4b *:bV4NFb *:b 2"b&4H,:b B@F:,*FH&46 JHD"HZ ,, FH"HJF" 8"8

R:,>" B:,<,>4, N@Hb ^H" JHD"H" BD@42@T:" & <@<,>H ,, &FHJB:,>4b & $D"8 & 1970 (@*J, " 7">"*"

BD42>":" `D4F*48P4` 7@<4H,H" :4T\ & 1976 (@*J. 7@<4H,H @H<,H4:, RH@ @>:

" 8"8 BD"&4:@, >, 8@<B,H,>H,> D"FF<"HD4&"H\ 2"b&:,>4b, @H>@FbV4,Fb 8 F@$ZH4b<, 4<,&T4<

<,FH@ *@ &FHJB:,>4b & F4:J A"8H" 4 K"8J:\H"H4&>@(@ BD@H@8@:" ... QH@ 8"F",HFb *,:"

E">*DZ 9"&:,6F, H@ @HF`*" F:,*J,H, RH@ 7@<4H,H >, 8@<B,H,>H,> &ZF8"2Z&"H\ 8"8@,- :4$@
<>,>4, @ B,D&@>"R":\>@6 BD4R4>, JHD"HZ ,` FH"HJF" 4>*4">84 ... & <@<,>H ,, $D"8" &

1970 (@*J ... ?*>"8@ 7@<4H,H BD42>",H, RH@ B@:@0,>4, &,V,6 <@0,H $ZH\ 4>Z<, ,F:4

BD,*B@:"(",<@, >"DJT,>4,, N@Hb $Z 4 @H>@FbV,,Fb 8 F@$ZH4b<, 4<,&T4< <,FH@ *@

19 "&(JFH" 1976 (@*", F@ND">b,HFb B@F:, J8"2">>@6 *"HZ 4:4 4<,,H B@F:,*FH&4b, 8@H@DZ,

F"<4 B@ F,$, b&:b`HFb >"DJT,>4b<4" 218.

?> BD4T,: 8 &Z&@*J, RH@ *:bV4NFb B@F:,*FH&46 BD4<,>,>4b 8">"*F8@(@ 2"8@>@*"H,:\FH&", >,

*"`V,(@ 9"&:,6F &@2<@0>@FH4 @FJV,FH&:bH\ ,, BD"&" 8"8 BD,*FH"&4H,:b <,>\T4>FH&", $Z:@

*@FH"H@R>@ *:b H@(@, RH@$Z 4<,: <,FH@ L"8H >"DJT,>4b FH"H\4 27 A"8H" B@F:, &ZT,J8"2">>@6

*"HZ. % *">>@< F:JR", B@>bH4, *:bV,(@Fb >"DJT,>4b 4FB@:\2@&":@F\ >, H@:\8@ *:b JFH">@&:,>4b

`D4F*48P44 7@<4H,H", >@ 4 *:b &Z$@D" FH"H\4 27 8"8 H@6 FH"H\4 A"8H", 8@H@D"b F"<Z<

>,B@FD,*FH&,>>Z< @$D"2@< 8"F":"F\ 2"b&4H,:b.

e) QH@ 8"F",HFb *,:" @ BD@,8H, " '"$R48@&@- ="*\b<"D@T" 219, H@ 8"8 @H8"2 %,>(D44

BD@*@:0"H\ @FJV,FH&:bH\ BD@,8H, H"8 4 @FJV,FH&:,>4, 4 &&,*,>4, & *,6FH&4, Q,N@F:@&"84,6

&"D4">H" C BD,*FH"&:b:4 F@$@6 *:bV4,Fb BD@H4&@BD"&>Z, *,b>4b, 4 ^H@ 4<,:@ B@F:,*FH&4b &

D"2:4R>ZN @$:"FHbN. ="BD4<,D, &&,*,>4, & *,6FH&4, &"D4">H" C BD@42@T:@ & 8@>H,8FH, *:bV,(@Fb

BD@H4&@BD"&>@(@ *,b>4b F@ FH@D@>Z %,>(D44, 4 ^H@ 4<,:@ D"2:4R>Z, B@F:,*FH&4b F H@R84 2D,>4b

F@ND">,>4b *@(@&@D" 1977 (@*"220. 7@(*" 1 b>&"Db 1993 (@*" @$D"2@&":"F\ E:@&"84b, @>"

FH@:8>J:"F\ F *:bV4<Fb BD@H4&@BD"&>Z< B@&,*,>4,< @$,4N FH@D@> *@(@&@D": F4HJ"P4b,
F:,*@&"H,:\>@, @H:4R":"F\ @H H@6, 8@H@D"b <@(:" $Z &@2>48>JH\, ,F:4 $Z E:@&"84b 8"8 $Z $Z:"

217 ECHR, judgement of 18 December 1996, para. 2. EJ*\4 9@B,F- C@R", a<$D,8,
A,HH4H4, #"8" 4 '`:8`8:` B@ FJV,FH&J F@(:"F4:4F\ F ^H4< <>,>4,<.

218 E@@$V,>4, R 6/24, ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, HD4*P"H\ T,FH"b

F,FF4b, )@B@:>,>4, 40 (A/36/40) (1981 (@*), FHD. 207, BJ>8HZ 10-11.

219 I.C.J. Reports 1997, p. 7.

220 E<. BJ>8HZ 103-108 &ZT,.
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F:JR"6>Z< BD,,<>48@< B@F:,*FH&46 4:4 &@2*,6FH&4b BD@H4&@BD"&>ZN *,b>46, F@&,DT,>>ZN 4

2"&,DT,>>ZN D">,,221.

110. 7"8 B@8"2Z&"`H ^H4 *,:", B@&,*,>4,, 8@H@D@, >"R":@F\ >,8@H@D@, &D,<b >"2"* 4 8@H@D@, &

H@H B,D4@* BD,*FH"&:b:@ F@$@6 ( 4:4, ,F:4 $Z F@@H&,HFH&J`V"b B,D&4R>"b >@D<" *,6FH&@&":" &

@H>@T,>44 *">>@(@ (@FJ*"DFH&" & H@H <@<,>H, BD,*FH"&:b:@ $Z F@$@6) >"DJT,>4,, <@0,H

BD@*@:0"H\Fb 4 *"H\ >"R":@ *:bV,<JFb BD@H4&@BD"&>@<J *,b>4` & >"FH@bV,, &D,<b. 7D@<, H@(@,
^H@H *:bV46Fb N"D"8H,D <@0,H 4<,H\ `D4*4R,F8@, 2>"R,>4, *:b D"2:4R>ZN P,:,6, & H@< R4F:,

*:b P,:,6 JFH">@&:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&. ="BD4<,D, 42:@0,>>@, & FH"H\, 41
@$b2"H,:\FH&@ BD,8D"H4H\ BD@H4&@BD"&>@, *,b>4, @H>@F4HFb :4T\ 8 *:bV4<Fb BD@H4&@BD"&>Z<

*,b>4b<. ]H@(@ *@FH"H@R>@ *:b &8:`R,>4b D"2:4R4b <,0*J 2"&,DT,>>Z<4 4 *:bV4<4Fb

BD@H4&@BD"&>Z<4 *,b>4b<4 & 8"R,FH&, @*>@(@ 42 ^:,<,>H@& (:"&Z III.

111. ?*>"8@ <@0>@ &@2D"24H\, RH@ B@>bH4, *:bV,(@Fb BD@H4&@BD"&>@(@ *,b>4b >,&@2<@0>@

@BD,*,:4H\ 4:4 <@0>@ @BD,*,:4H\ :4T\ & 8@>H,8FH, F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z. %

FH"H\, 25, & 8@H@D@6 (@&@D4HFb :4T\ @ " *,b>44 (@FJ*"DFH&" BD@*@:04H,:\>@(@ N"D"8H,D"", >,

BD,*BD4>4<",HFb, D"2J<,,HFb, >48"8@6 B@BZH84 *"H\ H"8@, @BD,*,:,>4,. AD4 BD4>bH44 D,T,>4b @

H@<, 4<,,H :4 BD"&@BD"&>@, *,b>4, *:bV46Fb N"D"8H,D, $J*JH 4<,H\ 2>"R,>4, 8"8 B,D&4R>"b

>@D<", H"8 4 @$FH@bH,:\FH&" *">>@(@ 8@>8D,H>@(@ *,:", 4 & ^H@< F:JR", H"80, >,&@2<@0>@

"$FHD"8H>@ FL@D<J:4D@&"H\ B@*D@$>@, @BD,*,:,>4,. E *DJ(@6 FH@D@>Z, & 8@<<,>H"D44 <@(JH $ZH\

&Z>,F,>Z D,8@<,>*"P44, 4 HDJ*>@FH\ F BD@&,*,>4,< & @H*,:\>ZN F:JR"bN *,6FH&4H,:\>@(@ D"2:4R4b

>, b&:b,HFb @F>@&">4,< *:b @H8"2" @H BD@&,*,>4b D"2:4R4b &@@$V,.

112. E JR,H@< ^H@(@ 7@<4FF44 >,H >,@$N@*4<@FH4 2">4<"H\ 8"8J`- :4$@ B@24P4` B@ FJV,FH&,>>@

&"0>Z< &@BD@F"<, 42- 2" 8@H@DZN D"2*,:4:4F\ <>,>4b B@ >,8@H@DZ< 42 &ZT,J8"2">>ZN *,:222.
="BD4<,D, & *,:, @ FJ*>, " C,6>$@J J@DD4@D" GD4$J>": 4FB@:\2@&": FH"H\` 25(1) & 8"R,FH&,

@F>@&Z *:b BD4>bH4b D,T,>4b @ H@<, RH@ @$b2"H,:\FH&@ KD">P44 F@*,D0"H\ B@* FHD"0,6 *&JN

@L4P,D@& >" @FHD@&, M"@ BD,8D"H4:@F\ & 1989 (@*J. ?$b2"H,:\FH&@ F@&,DT4H\ @BD,*,:,>>@,

221 E<. BJ>8H 104 &ZT,.

222 7@<4FF44 >,H H"80, >,@$N@*4<@FH4 2">4<"H\ 8"H,(@D4R,F8J` B@24P4` B@ &@BD@FJ, B@

8@H@D@<J D"2@T:4F\ &@ <>,>4bN *&" BD,*Z*JV4N FB,P4":\>ZN *@8:"*R48", " 4<,>>@ B@ &@BD@FJ @

H@<, BD,*FH"&:b,H :4 F@$@6 ^8FBD@BD4"P4b 2"&,DT,>>@, 4:4 *:bV,,Fb BD@H4&@BD"&>@, *,b>4,.
E<. BD,*&"D4H,:\>Z6 *@8:"* !D">*0@- CJ4F", +0,(@*>48 ... 1988 (@*, H@< II, Q"FH\ B,D&"b,
FHD. 18, F@ FFZ:8"<4 >" $@:,, D">>4, D"$@HZ 7;A. % 8"8@6- H@ FH,B,>4 ^H@ H"80, 2"&4F4H @H
F@*,D0">4b B,D&4R>@6 >@D<Z, 8@H@D"b, 8"8 JH&,D0*",HFb, $Z:" >"DJT,>", 4 ^H@, >,F@<>,>>@,
2"&4F4H @H L"8H@&. A@ <>,>4` >Z>,T>,(@ EB,P4":\>@(@ *@8:"*R48", 8@(*" ^8FBD@BD4"P4b

@FJV,FH&:b,HFb & JFH">@&:,>>@< 2"8@>@< B@Db*8, 4 F:,*FH&4,< ^H@(@ b&:b,HFb B,D,*"R" BD"& >"

F@@H&,HFH&J`V,, 4<JV,FH&@ >" @F>@&">44 lex loci 4 8@(*" 4<JV,FH&@ L"8H4R,F84 BD4>4<",HFb,
F"<" ^8FBD@BD4"P4b BD,*FH"&:b,H F@$@6 & H"8@< F:JR", 2"&,DT,>>@, *,b>4,. ?*>"8@ F4HJ"P4b,
F@BD@&@0*"`V"bFb, L"8H4R,F84, " B@:2JR,6" 4:4 F8DZH@6 @88JB"P4,6, <@0,H &B@:>, 4<,H\ 4>@6

N"D"8H,D: *:b FD"&>,>4b F<. *,:@ A"B"<4N":@BJ:@F BD@H4& 'D,P44, @$FJ0*",<@, & BJ>8H, 109
&ZT,. % 4F8:`R4H,:\>ZN F:JR"bN ( >"BD4<,D B@ *,:J 9@624*J BD@H4& GJDP44, @$FJ0*",<@<J &

BJ>8H, 109 &ZT,) GD4$J>": <@0,H 4<,H\ @F>@&">4b *:b H@(@, RH@$Z @H8"2"H\Fb BD42>"H\

8"8@6- :4$@ 2"8@> 4:4 B@FH">@&:,>4, &@@$V,, 4 D,2J:\H"H@< b&:b,HFb H@, RH@ &ZH,8"`V,, 42

^H@(@ @HD4P">4, FH"HJF" 4:4 BD"& >" F@$FH&,>>@FH\ 4:4 &:"*,>4, <@0,H *"H\ >"R":@ *:bV,<JFb

BD@H4&@BD"&>@<J *,b>4`. )">>Z6 BD4<,D F&4*,H,:\FH&J,H @ F:@0>@FH4 @H*,:\>ZN *,: 4 @ H@<,
RH@ >,D"2J<>@ BZH"H\Fb B@*D@$>@ @BD,*,:bH\ & BD@,8H, FH"H,6 H"84, &@BD@FZ, 8"F"`V4,Fb

H@:8@&">4b 4 BD4<,>,>4b.
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*,6FH&4, & @BD,*,:,>>Z6 FD@8 FR4H",HFb, 8"8 BD"&4:@, F@FH@bV4< 42 *&JN @H*,:\>ZN

@$b2"H,:\FH& - F@&,DT4H\ @BD,*,:,>>@, *,b>4, 4 F@&,DT4H\ ,(@ & @BD,*,:,>>Z6 FD@8, - 4 BD4

^H@< >,F@&,DT,>4, H"8@(@ *,b>4b 8 @BD,*,:,>>@6 *"H, ( >,2"&4F4<@ @H H@(@, $Z:4 :4 @F>@&">4b

*:b H"8@(@ >,F@&,DT,>4b) >, &:,R,H 2" F@$@6 BD,8D"V,>4b @$b2"H,:\FH&". ="BD@H4&,
F@@H&,HFH&J`V,, (@FJ*"DFH&@ FR4H",HFb, 8"8 BD"&4:@, F@&,DT"`V4< *:bV,,Fb >"DJT,>4, @F>@&>@(@

@$b2"H,:\FH&" & B,D4@* B@F:, *"HZ, 8@(*" @>@ *@:0>@ $Z:@ $ZH\ F@&,DT,>@223. %,D>@ H@, RH@,
8"8 KD">P4b 2"b&4:" B@ ^H@<J *,:J, " >,H H"8@6 <,0*J>"D@*>@- BD"&@&@6 >@D<Z, & F@@H&,HFH&44 F

8@H@D@6 @$b2"H,:\FH&@ D"FBD@FHD">b:@F\ $Z B@ &D,<,>4 & F4:J ,(@ >"DJT,>4b" 224. ?*>"8@ H"8

F:@04:@F\ B@H@<J, RH@ & *">>@< F:JR", D,R\ 4*,H @ H@:8@&">44 F@@H&,HFH&J`V,6 B,D&4R>@6

>@D<Z. =48H@ >, FH">,H, ,FH,FH&,>>@, D"FF<"HD4&"H\ @$b2"H,:\FH&@ F@ND">bH\ F4HJ"P4` & H,R,>4,

8@>8D,H>@(@ B,D4@*" &D,<,>4 & 8"R,FH&, " 2"&,DT,>>@(@", ,F:4 @>@ >"DJT":@F\ & H,R,>4, &F,(@

^H@(@ B,D4@*". ?*>"8@, 8"84< $Z >4 $Z:@ $@:,, N@D@T,, H@:8@&">4, B,D&4R>@6 >@D<Z,
&H@D4R>Z, >@D<Z @H&,HFH&,>>@FH4 (@FJ*"DFH& >, BD@:4&"`H F&,H" >" ^H@H &@BD@F225.

113. 7@D@R, (@&@Db, EB,P4":\>Z6 *@8:"*R48 FR4H",H, RH@ &"0>@FH\ 8@>P,BP44 *:bV4NFb

BD@H4&@BD"&>ZN *,b>46 b&>@ @BD"&*Z&",H F@ND">,>4, B@:@0,>46, FL@D<J:4D@&">>ZN & FH"H\bN 24
4 25(1). E JR,H@< H@(@, RH@ ^H4 B@:@0,>4b 8"F"`HFb @*>@(@ 4 H@(@ 0, 8:`R,&@(@ D"2:4R4b, 4N

<@0>@ $Z:@ $Z, &@2<@0>@, @$X,*4>4H\ & @*>J FH"H\`226.

3>H,DH,<B@D":\>Z6 BD4>P4B & 8@>H,8FH, *:bV4NFb BD@H4&@BD"&>ZN *,b>46:
F&b2\ FH"H\4 18(3) F@ FH"H\,6 25(1 )

114. ?FH",HFb D"FF<@HD,H\ &@BD@F @ H@<, 8"84< @$D"2@< 4>H,DH,<B@D":\>Z6 BD4>P4B BD4<,>b,HFb

8 *,b>4b< *:bV,(@Fb N"D"8H,D". E@(:"F>@ FH"H\, 18(3), *,b>4, *:bV,(@Fb N"D"8H,D" BD,*FH"&:b,H

F@$@6 >"DJT,>4, :4T\ " & @H>@T,>44 B,D4@*", 8@(*" J8"2">>@, *,b>4, F@&,DT",HFb & <@<,>H

*,6FH&4H,:\>@FH4 ^H@(@ @$b2"H,:\FH&" *:b *">>@(@ (@FJ*"DFH&"". ]H@ b&>@ @H>@F4HFb 4 8

B@F:,*FH&4b< *:bV,(@Fb *,b>4b. +F:4 @$b2"H,:\FH&@ BD,8D"V",HFb, >, <@0,H $ZH\ 4 D,R4 @

8"8@<- :4$@ >@&@< 4:4 *:bV,<Fb >"DJT,>44 & B@F:,*J`V46 B,D4@*227. G"8, & "D$4HD"0>@<

D"2$4D"H,:\FH&, B@ *,:J @ FJ*>, " C,6>$@J J@DD4@D" <>,>4b D"2@T:4F\ B@ &@BD@FJ @ H@<,

223 E4HJ"P4b <@0,H $ZH\ 4>@6 & H@< F:JR",, ,F:4 HD,$@&"&T,,Fb B@&,*,>4, >, 4<,:@

>48"8@(@ 2>"R,>4b *:b :4P", B@ @H>@T,>4` 8 8@H@D@<J $Z:@ BD4>bH@ @$b2"H,:\FH&@, B@F:,

JFH">@&:,>>@6 *"HZ: >"BD4<,D @$b2"H,:\FH&@ F@@$V4H\ *DJ(@<J (@FJ*"DFH&J @ >"<,D,>44 F@&,DT4H\

8"8@,- :4$@ *,b>4, *@ ,(@ F@&,DT,>4b.

224 (1990) 20 UNRIAA 217, at p. 266.

225 % *,:, @ BD@,8H, " '"$R48@&@- ="*\b<"D@T" (I.C.J. Reports 1997 , p. 7) %,>(D4b >,

JH&,D0*":" ( 4 >48"8 >, <@(:" JH&,D0*"H\), RH@ ,, @$b2"H,:\FH&@ F@@DJ*4H\ @$X,8HZ BD,8D"H4:@F\

B@ H@6 BD4R4>,, RH@ BD@T:4 FD@84 *:b &ZB@:>,>4b ^H@(@ @$b2"H,:\FH&". %@2*,6FH&4,

@$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, >" B,D4@* &ZB@:>,>4b @$b2"H,:\FH&" @$FJ0*",HFb &

(:"&, V.

226 AD,*:"(",<Z6 H,8FH F<. & BJ>8H, 156 >40,.

227 E *DJ(@6 FH@D@>Z, &F, 0, <@0,H &@2>48>JH\ &@BD@F @ D,FH4HJP44, 4 >, &F,(*" $Z&",H

:,(8@ BD@&,FH4 D"2:4R4, <,0*J BD,8D"V,>4,< *,b>4b 4 D,FH4HJP4,6. )">>Z6 &@BD@F

D"FF<"HD4&",HFb & 8@>H,8FH, FH"H\4 41.
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BD,8D"H4:@F\ :4 @$b2"H,:\FH&@ B@ 4FH,R,>44 HD,N:,H>,(@ B,D4@*", " >, B@ &@BD@FJ @ BD"&@&ZN

B@F:,*FH&4bN & H@< F:JR",, ,F:4 @>@ BD,8D"H4:@F\228.

115. G"80, bF>" F4HJ"P4b & @H>@T,>44 B,D4@*" *@ &FHJB:,>4b & F4:J @$b2"H,:\FH&".
% F@@H&,HFH&44 F BD4>P4B@<, 42:@0,>>Z< & FH"H\, 18(1), B@&,*,>4, (@FJ*"DFH&" b&:b,HFb

<,0*J>"D@*>@- BD@H4&@BD"&>Z< :4T\ & H@< F:JR",, ,F:4 F@@H&,HFH&J`V"b >@D<" >"N@*4:"F\ & F4:,

& @H>@T,>44 *">>@(@ (@FJ*"DFH&" &@ &D,<b ^H@(@ B@&,*,>4b229. % Db*, @$FJ0*"&T4NFb &ZT, *,:

:4$@ H"8"b >@D<" >, >"N@*4:"F\ & F4:, & @H>@T,>44 *">>@(@ (@FJ*"DFH&" & <@<,>H >"R":"

BD@H4&@BD"&>@(@ B@&,*,>4b, :4$@ FJ* >, 4<,: `D4F*48P44 & @H>@T,>44 *">>@(@ (@FJ*"DFH&" & H@H

<@<,>H 4 B@^H@<J $Z: >, & F@FH@b>44 BD4>bH\ D,T,>4, @ ,(@ @H&,HFH&,>>@FH4 & *">>Z6 B,D4@*.
?*>"8@ & FH"H\, 25(1) >, JB@<4>"`HFb B@*@$>Z, F4HJ"P44. % >,6 BD,*JF<"HD4&",HFb, RH@

*:bV,,Fb >"DJT,>4, " BD@4FN@*4H & <@<,>H >"R":" ^H@(@ *,b>4b", RH@ >, F@@H&,HFH&J,H 4FH4>, &

H@< F:JR",, ,F:4 *">>"b >@D<" >, >"N@*4:"F\ & H@H B,D4@* & F4:,230. EH"H\` 25(1) >,@$N@*4<@

FL@D<J:4D@&"H\ F@@H&,HFH&J`V4< @$D"2@<, 4 *">>Z6 <@<,>H <@0>@ *@B@:>4H,:\>@ D"2XbF>4H\ &

8@<<,>H"D44. +F:4 ^H@ $J*,H F*,:">@, H@ L@D<J:4D@&8" FH"H\4 25(1) (" 4 @FH",HFb >,

F@@H&,HFH&J`V4< <,0*J>"D@*>@<J @$b2"H,:\FH&J") "*,8&"H>" *:b D"FF<@HD,>4b BD@$:,<Z

4>H,DH,<B@D":\>@FH4 *:bV4NFb BD@H4&@BD"&>ZN *,b>46, 4 & ^H@< F:JR", FH"H\` 18(3) <@0>@

4F8:`R4H\ 2" >,>"*@$>@FH\`.

AD@&,*,>4, D"2:4R4b <,0*J F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4:
FH"H\b 18(4) 4 (5); FH"H\b 25(2) 4 (3 )

116. )DJ(@6 &@BD@F F@FH@4H & H@<, ,FH\ :4 >,@$N@*4<@FH\ F@ND">bH\ & BJ>8H"N (2) 4 (3)
FH"H\4 25 *@B@:>4H,:\>@, D"2:4R4,, BD@&@*4<@, <,0*J F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4 ( 4
F@@H&,HFH&J`V4, B@:@0,>4b FH"H\4 18, BJ>8HZ (4) 4 (5), & 8@H@DZN D"FF<"HD4&"`HFb

4>H,DH,<B@D":\>Z, &@BD@FZ). 7"8 (@&@D4:@F\ &ZT,, F@FH"&>@, *,b>4, @BD,*,:b,HFb 8"8 " *,b>4,
(@FJ*"DFH&", F@FH@bV,, 42 F,D44 *,6FH&46 4:4 $,2*,6FH&46 BD4<,>4H,:\>@ 8 D"2:4R>Z< 8"2JF"<".
?>@ @H:4R",HFb @H " F:@0>@(@ *,b>4b", " F@FH@bV,(@ 42 F,D44 *,6FH&46 4:4 $,2*,6FH&46 @*>@(@ 4

H@(@ 0, @D(">" 4:4 D"2:4R>ZN @D(">@& (@FJ*"DFH&" BD4<,>4H,:\>@ 8 @*>@<J 4 H@<J 0, 8"2JFJ". %

8"R,FH&, BD4<,D" F@FH"&>@(@ "8H" <@0>@ BD4&,FH4 BD@&,*,>4, B@:4H484 "B"DH,4*", 8@H@D"b

BD,*FH"&:b,H F@$@6 F4FH,<"H4R,F8@, B@&,*,>4, BD"&4H,:\FH&" & @H>@T,>44 8"8@6- :4$@ D"F@&@6
(DJBBZ, @FJV,FH&:b`V,,Fb & P,:@< Db*, F:JR",&. G"8@, B@&,*,>4, <@0>@ FD"&>4H\ F "8H@<

D"F@&@6 *4F8D4<4>"P44 & @H>@T,>44 @H*,:\>@(@ :4P". ]H@ *,b>4, &B@:>, <@0,H $ZH\ F:@0>Z<,
B@F8@:\8J 4<,,H <,FH@ F(@&@D <,0*J D"2:4R>Z<4 @D(">"<4 4:4 B@&,*,>4, & @H>@T,>44 *">>@(@

:4P" & H,R,>4, @BD,*,:,>>@(@ B,D4@*" &D,<,>4, @*>"8@ & ^H@< F:JR", D,R\ &F, &D,<b *@:0>" 4*H4

@$ " @*>@< 4 H@< 0," 8"2JF,. E:,*J,H B@*R,D8>JH\, RH@ >,8@H@DZ, 42 >"4$@:,, F,D\,2>ZN

BD@H4&@BD"&>ZN *,b>46 & <,0*J>"D@*>@< BD"&, @BD,*,:b`HFb F H@R84 2D,>4b 4N F@FH"&>@(@

228 (1990) 20 UNRIAA 217, at p. 266. ED"&>4 F @F@$Z< <>,>4,< F^D" 7,>>,H" 74H", at
pp. 279-284.

229 E<. BJ>8HZ 38-44 &ZT,.

230 ]H@, $,2JF:@&>@, D,*"8P4@>>@, JBJV,>4,: *">>Z6 <@<,>H R,H8@ D"2XbF>b,HFb &

8@<<,>H"D44 8 FH"H\, 25, BJ>8H (3), BD4<,R">4, 4.
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N"D"8H,D". ]H@ 8"F",HFb >, H@:\8@ (,>@P4*" 4 "B"DH,4*", >@ 4 BD,FHJB:,>46 BD@H4& R,:@&,R>@FH4

& P,:@<231.

117. ]H@H ">":42 B@8"2Z&",H, RH@ <@0>@ BD@&,FH4 D"2:4R4, <,0*J F@FH"&>Z<4 4 F:@0>Z<4

*,b>4b<4; @> H"80, B@8"2Z&",H, RH@ & P,:bN BD@&,*,>4b H"8@(@ D"2:4R4b >,@$N@*4<@

F@FD,*@H@R4H\ &>4<">4, >" F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<,. ?*>"8@ BD@$:,<" 2"8:`R",HFb,
$,2JF:@&>@, & H@<, RH@ & BD@,8H"N FH"H,6 8"8 H"8@&ZN >, FH"&4HFb 2"*"R" D"2D"$@H84 B,D&4R>ZN

>@D<. M@Hb D"2:4R>Z, 8:"FF4L48"P44 B,D&4R>ZN >@D< <@(JH 4<,H\ @BD,*,:,>>@, 2>"R,>4,, @>4

*@:0>Z JR4HZ&"H\Fb & BD@,8H"N FH"H,6 :4T\ & H@6 <,D,, & 8"8@6 @>4 4<,`H B@F:,*FH&4b *:b

JFH">@&:,>4b @H&,HFH&,>>@FH4. #@:,, H@(@, D"2:4R4, <,0*J F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4, &

H@< &4*,, & 8"8@< @>@ FL@D<J:4D@&">@, BD,*FH"&:b,H F@$@6 D"2:4R4,, >, F&b2">>@, F

F@*,D0">4,< B,D&4R>@6 >@D<Z. ?>@ 8"F",HFb 8:"FF4L48"P44 *,b>46, >"DJT"`V4N 8"84, $Z H@

>4 $Z:@ >@D<Z. G@ 0, F"<@, @H>@F4:@F\ 8 D"2:4R4` <,0*J *:bV4<4Fb 4 2"&,DT,>>Z<4

BD@H4&@BD"&>Z<4 *,b>4b<4, @*>"8@, 8"8 <Z J0, 2"<,H4:4, ^H@ D"2:4R4, b&:b,HFb B@:,2>Z< 4

BD42>",HFb H,B,D\ *:b P,:,6 JFH">@&:,>4b @H&,HFH&,>>@FH4. G"8 :4 @$FH@4H *,:@ & F:JR",

F@FH"&>ZN 4:4 F:@0>ZN *,b>46?

118. A,D,* H,< 8"8 *"H\ @H&,H >" ^H@H &@BD@F, >,@$N@*4<@ BD@&,FH4 D"2:4R4, <,0*J

>,@$N@*4<Z<4 ^:,<,>H"<4 BD@H4&@BD"&>@(@ *,b>4b 4 H,<4 ^:,<,>H"<4, 8@H@DZ, <@(JH

B@HD,$@&"H\Fb & 8"R,FH&, F&4*,H,:\FH& 4:4 *@8"2"H,:\FH& H@(@, RH@ H"8@, *,b>4, BD@42@T:@.
="BD4<,D, N@Hb @H*,:\>Z6 "8H D"F@&@6 *4F8D4<4>"P44 b&:b,HFb >,2"8@>>Z<, B@HD,$J,HFb,
&@2<@0>@, *@8"2"H\, RH@ (@FJ*"DFH&,>>Z<4 *@:0>@FH>Z<4 :4P"<4 ( @*>4< 4 H,< 0, :4P@< 4:4

*DJ(4<4 :4P"<4, 2">4<"`V4<4 ">":@(4R>@, B@:@0,>4,) $Z:" F@&,DT,>" F,D4b H"84N *,b>46, 4

:4T\ B@F:, ^H@(@ <@0>@ $J*,H JH&,D0*"H\, RH@ :`$@, 42 ^H4N *,b>46 $Z:@ F@&,DT,>@ B@

*4F8D4<4>"P4@>>Z< <@H4&"<, " >, >" 2"8@>>ZN @F>@&">4bN. )DJ(4<4 F:@&"<4, H"8"b

*4F8D4<4>"P4b B@ F&@,6 FJH4 >, BD,*FH"&:b,H F@$@6 F@FH"&>@(@ 4:4 *"0, N@Hb $Z F:@0>@(@

*,b>4b, @*>"8@ *:b P,:,6 ,, *@8"2"H,:\FH&" B@HD,$J,HFb, &@2<@0>@, BD,*Xb&4H\ F&4*,H,:\FH&"

H@(@, RH@ @FJV,FH&:b&T"bFb BD"8H48" $Z:" D"&>@F4:\>" B@*@$>@<J *,b>4`. G"84< @$D"2@<, >"

BD"8H48, HDJ*>@ BD@&,FH4 R,H8@, 4 B@F:,*@&"H,:\>@, D"2:4R4, <,0*J F:@0>Z<4 4 F@FH"&>Z<4

*,b>4b<4, ^HJ HDJ*>@FH\ JFJ(J$:b,H L@D<J:4D@&8" FH"H\4 25(2), & 8@H@D@6 (@&@D4HFb @

F@&,DT,>44 H@(@ *,6FH&4b 4:4 $,2*,6FH&4b, " 8@H@D@, @BD,*,:b,H >":4R4, F@FH"&>@(@ *,b>4b";
F:@&@ " @BD,*,:b,H" ( &@ LD">PJ2F8@< &"D4">H,: "établit") <@0>@ FBJH"H\ F@ F:@&@<

" *@8"2Z&",H", 8@H@D@, b&>@ >, 4<,:@F\ & &4*J & *">>@< 8@>H,8FH,.

C,04< F@FH"&>ZN *,b>46 & FH"H\bN 18(4) 4 25(2 )

119. % @H>@T,>44 " F@FH"&>ZN *,b>46" & BD@,8H, FH"H,6 F@*,D04HFb HD4 B@FZ:84:

a) F@(:"F>@ FH"H\, 25(2), F@FH"&>@, *,b>4, " BD@4FN@*4H & <@<,>H F@&,DT,>4b H@(@
*,6FH&4b 4:4 $,2*,6FH&4b ^H@6 F,D44, 8@H@D@, @BD,*,:b,H >":4R4, F@FH"&>@(@ *,b>4b". A@

&ZT,42:@0,>>Z< BD4R4>"< :JRT, $Z $Z:@ *"H\ F:,*J`VJ` L@D<J:4D@&8J: " 8@(*" 4<,,H <,FH@ H@
*,6FH&4, 4:4 $,2*,6FH&4, ^H@6 F,D44, 8@H@D@, & F@&@8JB>@FH4 F BD,*T,FH&J`V4<4 *,6FH&4b<4 4:4

$,2*,6FH&4b<4 b&:b,HFb *@FH"H@R>Z< *:b H@(@, RH@$Z @$D"2@&"H\ F@FH"&>@, *,b>4,";

231 AD,*B@RH4H,:\>,, <>,>4, @ H@<, RH@ "B"DH,4* BD,*FH"&:b,H F@$@6 @F@$Z6 &4*

BD,FHJB:,>4b BD@H4& R,:@&,R>@FH4: *:b FD"&>,>4b F<. C4<F846 FH"HJH ;,0*J>"D@*>@(@ J(@:@&>@(@

FJ*", 17 4`:b 1998 (@*", A/CONF.183/9, FH"H\4 7(1)(j) 4 (2)(h).
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b) @*>"8@ " &D,<,>,< ^H@(@ >"DJT,>4b b&:b,HFb &,F\ B,D4@* >"R4>"b F <@<,>H" B,D&@(@

42... *,6FH&46 4:4 $,2*,6FH&46, @$D"2J`V4N F@FH"&>@, *,b>4,... *@ H,N B@D, B@8" H"84,

*,6FH&4b 4:4 $,2*,6FH&4b 4<,`H <,FH@" ( H"< 0,);

c) F@(:"F>@ FH"H\, 18(4), & H"8@< F:JR", " >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ & H@<
F:JR",, ,F:4 H"8@, *,b>4, <@0,H D"FF<"HD4&"H\Fb 8"8 @$D"2J,<@, *,6FH&4b<4 4:4 $,2*,6FH&4b<4,
F@&,DT,>>Z<4 & H,R,>4, B,D4@*", 8@(*" J8"2">>@, @$b2"H,:\FH&@ >"N@*4HFb & F4:, & @H>@T,>44

*">>@(@ (@FJ*"DFH&"".

120. AD4<4D4H\ ^H4 B@FZ:84 >, F@&F,< BD@FH@. +F:4 *,b>4, " 4<,,H <,FH@" H@:\8@ H@(*", 8@(*"

4<,,H <,FH@ H@H "FB,8H ^H@6 " F,D44", 8@H@DZ6 @BD,*,:b,H >":4R4, F@FH"&>@(@ *,b>4b, H@ *@:0>Z

:4 <Z >,BD,<,>>@ FR4H"H\, RH@ F@FH"&>@, *,b>4, >"R":@F\ & 8"8@6- H@ $@:,, D">>46 <@<,>H?
( A@24P4b, $,FFB@D>@, $Z:" $Z 4>@6, ,F:4 $Z F:@&@ " @BD,*,:b,H" @2>"R":@ $Z " @BD,*,:b,H &
8"R,FH&, *@8"2"H,:\FH&"", @*>"8@ B@ J0, 42:@0,>>Z< BD4R4>"< ^H@ &>,F:@ $Z BJH">4PJ.) %

R"FH>@FH4, >, 2"&4F4H :4 @H L@D<J:4D@&84 4 P,:4 B,D&4R>@6 >@D<Z >, H@:\8@ H@, <@0,H :4

F@FH"&>@, *,b>4, D"FF<"HD4&"H\Fb 8"8 @$D"2@&">>@, B,D&Z< 4:4 BbHZ< 4:4 ^>>Z< *,b>4,< 42

F,D44 ( & BD@,8H, FH"H,6 >,H @H&,H" >" ^H@H &@BD@F, RH@ F@&,DT,>>@ BD"&4:\>@), >@ 4 H@,
@H>@F4HFb :4 B,D4@* >"DJT,>4b 8 B,D&@<J 42 H"84N F@FH"&:b`V4N *,6FH&46 4:4 $,2*,6FH&46?

121. ]H4 &@BD@FZ P,:,F@@$D"2>@ D"FF<@HD,H\ >" Db*, 8@>8D,H>ZN BD4<,D@&. E:@0>@FH\ 2*,F\

2"8:`R",HFb & H@<, RH@ B@RH4 &F, @$FJ0*,>4, F@FH"&>ZN *,b>46 BD@&@*4:@F\ >" BD4<,D"N

B,D&4R>ZN >@D<, 8@H@DZ, @BD,*,:b`H F4FH,<"H4R,F84, BD"&@>"DJT,>4b. E4FH,<"H4R,F8"b B,D&4R>"b

>@D<" - ^H@ H"8"b >@D<", 8@H@D"b @BD,*,:b,H *,b>4b 8"8 BD@H4&@BD"&>Z, F H@R84 2D,>4b 4N

F@FH"&>@(@ 4:4 F4FH,<"H4R,F8@(@ N"D"8H,D" ( 2"BD,V,>4, (,>@P4*", "B"DH,4*" 4:4 BD,FHJB:,>46

BD@H4& R,:@&,R>@FH4, F4FH,<"H4R,F84N "8H@& D"F@&@6 *4F8D4<4>"P44 4 H. *.). ?*>"8@, 8"8

@H<,R":@F\ &ZT,, FH"H\b 25(2) >, @(D">4R4&",HFb >"DJT,>4b<4 @$b2"H,:\FH&, F@2*"&",<ZN H"84<4

>@D<"<4. A@^H@<J *:b ">":42" 8@>P,BP44 " F@FH"&>@(@ BD@H4&@BD"&>@(@ *,b>4b" >,@$N@*4<@ &

8"R,FH&, BD4<,D@& 4FB@:\2@&"H\ 8"8 F4FH,<"H4R,F84,, H"8 4 >,F4FH,<"H4R,F84, B,D&4R>Z, >@D<Z.

M@D@T4< BD4<,D@< " F4FH,<"H4R,F8@6" B,D&4R>@6 >@D<Z b&:b,HFb 2"BD,V,>4,

(,>@P4*", FL@D<J:4D@&">>@, & 4*,>H4R>ZN &ZD"0,>4bN & 7@>&,>P44 1948 (@*" 4 &

B@2*>,6T4N *@8J<,>H"N232, & H@< F<ZF:,, RH@ @>@ BD,*B@:"(",H, 4:4 *"0, L"8H4R,F84

HD,$J,H, RH@$Z >,FJV46 @H&,HFH&,>>@FH\ FJ$X,8H ( & H@< R4F:, BD"&4H,:\FH&@) @FJV,FH&:b:

F4FH,<"H4R,F8J` B@:4H48J 4:4 BD"8H48J 4 RH@$Z @H*,:\>Z, "8HZ J$46FH& 4 H. *, 8@H@DZ,

&<,FH, F@FH"&:b`H (,>@P4*, B@ @H*,:\>@FH4 >, F@FH"&:b:4 4:4 >, <@(:4 F@FH"&:bH\ ^H@

BD,FHJB:,>4,. E@(:"F>@ FH"H\, II(a) 7@>&,>P44 1948 (@*", (:"&>Z< BD42>"8@< " (,>@P4*""
b&:b,HFb J$46FH&@ R:,>@& [ >"P4@>":\>@6, ^H>4R,F8@6, D"F@&@6 4:4 D,:4(4@2>@6 (DJBBZ]" F

>"<,D,>4,< J>4RH@04H\, B@:>@FH\` 4:4 R"FH4R>@, H"8J` (DJBBJ 8"8 H"8@&J`. ?$" BD42>"8"

^H@(@ @BD,*,:,>4b F@*,D0"H F4FH,<"H4R,F84, ^:,<,>HZ. I$46FH&@ @*>@(@ R,:@&,8" >,2"&4F4<@

@H <@H4&" >, b&:b,HFb (,>@P4*@<; J$46FH&" *@:0>Z $ZH\ <>@(@R4F:,>>Z<4233. 3 @>@

232 E<. FH"H\` 4 JFH"&" ;,0*J>"D@*>@(@ HD4$J>":" B@ $Z&T,6 _(@F:"&44 ( H,8FH &
D,2@:`P44 827 (1993) E@&,H" #,2@B"F>@FH4 @H 25 <"b 1993 (@*"); FH"H\` 2 JFH"&"

;,0*J>"D@*>@(@ J(@:@&>@(@ HD4$J>":" B@ CJ">*, ( H,8FH & D,2@:`P44 955 (1994) E@&,H"

#,2@B"F>@FH4 @H 8 >@b$Db 1994 (@*"); C4<F846 FH"HJH ;,0*J>"D@*>@(@ J(@:@&>@(@ FJ*" @H

17 4`:b 1998 (@*", A/CONF.183/9, FH"H\b 6.

233 7"8 BD42>": FJ*\b ad hoc 9"JH,DB"NH & *,:, @ BD4<,>,>44 7@>&,>P44 @ BD,*JBD,0*,>44

BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@ ( *@BJFH4<@FH\ &FHD,R>ZN HD,$@&">46), I.C.J.
( BD@*@:0,>4,...)
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*@:0>@ $ZH\ @FJV,FH&:,>@ F F@@H&,HFH&J`V4< >"<,D,>4,<, 2"8:`R"`V4<Fb & L424R,F8@<

J>4RH@0,>44 (DJBBZ 8"8 H"8@&@6. % ^H@< 8@>H,8FH, 4*,b F@FH"&>@(@ BD@H4&@BD"&>@(@

*,b>4b, D"2D"$@H">>"b & FH"H\bN 18(4) 4 25(2), BD,*FH"&:b,HFb "$F@:`H>@ J<,FH>@6.
',>@P4* F@&,DT",HFb :4T\ H@(*", 8@(*" >":4P@ F@&@8JB>@FH\ "8H@& J$46FH&, BD4R4>,>4,

JV,D$" 4 H. *., F@&,DT,>>ZN F F@@H&,HFH&J`V4< >"<,D,>4,<, F H,< RH@$Z ^H@

J*@&:,H&@Db:@ @BD,*,:,>4` FH"H\4 II. ?*>"8@ 8@(*" ^H@H B@D@( B,D,6*,>, BD"&@<,D>@

FR4H"H\, RH@ &D,<b F@&,DT,>4b BD@FH4D",HFb >" &,F\ B,D4@*, & H,R,>4, 8@H@D@(@ $Z:@

F@&,DT,>@ :`$@, 42 ^H4N *,b>46. +F:4 4FN@*4H\ 42 H@(@, RH@ 4>H,DH,<B@D":\>@, BD"&@

BD4<,>b,HFb 8 (,>@P4*J, H@ BD"&@<,D>@ H"80, @H<,H4H\, RH@ (,>@P4* F@&,DT",HFb & H@<

F:JR",, ,F:4 "8HZ, F@&,DT,>>Z, & B,D4@* *,6FH&4b 7@>&,>P44, b&:b`HFb *@FH"H@R>Z<4 *:b

H@(@, RH@$Z F@FH"&:bH\ BD,FHJB:,>4, (,>@P4*"234.

%<,FH, F H,< &@2\<,< BD@FH@, @$b2"H,:\FH&@ 42 *&JFH@D@>>,(@ F@(:"T,>4b @

B@(D">4R>ZN &@*"N & @H>@T,>44 H@(@, RH@ 8"0*"b FH@D@>" *@:0>" BD@42&@*4H\ & H,R,>4,

8":,>*"D>@(@ (@*" 2"$@D >, $@:,, R,< @BD,*,:,>>@(@ @$X,<" &@*Z 42 B@(D">4R>@6 D,84.
AD,*B@:@04<, RH@ @*>" 42 FH@D@> D"2D,T",H D"2:4R>Z< B@:\2@&"H,:b< BD@42&@*4H\

,0,<,FbR>@ 2"$@D H"8@(@ @$X,<" &@*Z, 8@H@DZ6 ( N@Hb F"< B@ F,$, F@(:"F>@ F@(:"T,>4` >,

b&:b,HFb >,BD"&@<,D>Z<) & H,R,>4, (@*" <@0,H BD4&,FH4 8 H@<J, RH@ @$V46 @$X,< 2"$@D"

BD,&ZF4H 8&@HJ. A@&,*,>4, F@@H&,HFH&J`V,(@ (@FJ*"DFH&" D"&>@2>"R>@ F@FH"&>@<J *,b>4`,
8"8 @>@ @BD,*,:,>@ & FH"H\, 25(2), >@ <@0,H :4 &Fb F,D4b "8H@& D"FF<"HD4&"H\Fb 8"8

BD@H4&@BD"&>"b? A@*N@* $@:\T4>FH&" FJ*,6 & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T235

F&4*,H,:\FH&J,H @ H@<, RH@ B@ 8D"6>,6 <,D, *@ H,N B@D, B@8" >, F@&,DT,>@ *,b>4,,
8@H@D@, BD,*@BD,*,:b,H @8@>R"H,:\>@, D,T,>4, BD,&ZF4H\ 8&@HJ, BD@H4&@BD"&>@(@ "8H"

F@&,DT,>@ >, $J*,H. ),6FH&4H,:\>@, &4*4<@, BD@H4&@BD"&>@, *,b>4, >, F@&,DT",HFb *@ H,N

B@D, B@8" 8&@H" >, $J*,H L"8H4R,F84 4FR,DB">", F8@:\ $Z @R,&4*>Z< >4 $Z:@ H@, RH@

D,2J:\H"H >"FHJB4H. AD,*B@:@04<, RH@ D,2J:\H"H >"FHJB4:, $J*,< :4 <Z H@(*" FR4H"H\, RH@

F@&,DT,>4, BD"&@>"DJT,>4b >"R":@F\ F B,D&Z< 2"$@D@< &@*Z & b>&"D,? A@ &F,6 &4*4<@FH4,
,F:4 (@FJ*"DFH&@ 4<,:@ b&>@, >"<,D,>4, >"DJT4H\ *@(@&@D 4 F@@H&,HFH&J`V4< @$D"2@<

&Z*"&":@ <,FbR>Z, D"2D,T,>4b, <@0>@ F8"2"H\, RH@ >"DJT,>4, >"R":@F\ & b>&"D,. ?*>"8@

233 (... BD@*@:0,>4,)
Reports 1997 , p. 239, at p. 282, &@&F, >, @2>"R",H, RH@ :"(,D>Z6 @ND">>48, 8@H@DZ6

JR"FH&@&": & "8H"N (,>@P4*", @*>"8@ :4R>@ J$4: H@:\8@ @*>@(@ R:,>" (DJBBZ, >,BD,<,>>@ *@:0,>

$ZH\ BD42>"> >,&4>@&>Z<: H"8@, B@&,*,>4,, F@&,DT,>>@, F >,@$N@*4<Z< >"<,D,>4,<, @*>@2>"R>@

$J*,H 8&":4L4P4D@&"H\Fb 8"8 F@JR"FH4, & (,>@P4*, &@BD,84 FH"H\, III(e) 7@>&,>P44.

234 ?*>"8@ &,F\<" F@<>4H,:\>@, RH@ 4>H,DH,<B@D":\>@, BD"&@ BD4<,>b,HFb 8 7@>&,>P44 @

(,>@P4*, 8"8 H"8@&@6, B@F8@:\8J, F@(:"F>@ FH"H\, I 7@>&,>P44, @>" >@F4H *,8:"D"H4&>Z6

N"D"8H,D 4 &F:,*FH&4, ^H@(@ &B@:>, &,D@bH>@, RH@ @$b2"H,:\FH&@ BD4&:,8"H\ 8 @H&,HFH&,>>@FH4

@H>@F4HFb 8 (,>@P4*J, (*, $Z @> >4 F@&,DT":Fb. ;,0*J>"D@*>Z6 EJ* b&>@ 4FN@*4: 42 ^H@(@ BD4

D"FF<@HD,>44 *,:" @ BD4<,>,>44 7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44

2" >,(@ ( BD,*&"D4H,:\>Z, &@2D"0,>4b), I.C.J. Reports 1996 , p. 591, at p. 617
(para. 34). ?H<,H4< H"80,, RH@ *"0, & F:JR", >@&@(@ FJV,FH&,>>@(@ @$b2"H,:\FH&" B@&,*,>4,,
4<,&T,, <,FH@ *@ &FHJB:,>4b & F4:J ^H@(@ @$b2"H,:\FH&", <@0,H 4<,H\ 2>"R,>4, & L"8H4R,F8@<

@H>@T,>44, H. ,. *:b P,:,6 @BD,*,:,>4b >"<,D,>4b. A fortiori ^H@ FBD"&,*:4&@ & H@< F:JR",,
8@(*" &@2D"0,>4b ratione temporis @H>@FbHFb H@:\8@ 8 `D4F*48P44 FJ*" 4:4 "D$4HD"0", " >, 8

F@*,D0">4` BD4<,>4<@(@ BD"&": F<. e.g., Zana v. Turkey , ECHR, judgement of
25 November 1997. E<. H"80, F>@F8J 87 &ZT,.

235 E<. BJ>8H 106 &ZT,.
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@BD,*,:,>4, F@FH"&>@(@ *,b>4b & FH"H\, 25(2) >, HD,$J,H >":4R4b H"8@(@ BD,*&"D4H,:\>@(@

>"<,D,>4b; F@FH"& >":4P@ & H@< F:JR",, 8@(*" 4<,,HFb " F,D4b *,6FH&46 4:4 $,2*,6FH&46
BD4<,>4H,:\>@ 8 D"2:4R>Z< F:JR"b<", 4 & BD4&,*,>>@< BD4<,D, >"DJT,>4, <@(:@ $Z

BD@42@6H4 F:JR"6>@, B@F8@:\8J D"2:4R>Z, D,(J:4DJ`V4, &@*@2"$@D D,(4@>":\>Z, @D(">Z >,

8@@D*4>4D@&":4 B@:4H48J &Z*"R4 D"2D,T,>46 4:4 & F4:J 8"84N- H@ 4>ZN BD4R4>.
="DJT,>4,, $,FFB@D>@, >":4P@, 8@(*" (@*@&"b 8&@H" BD,&ZT,>", @*>"8@ ,FH\ :4 8"84,- :4$@
@F>@&">4b *:b H@(@, RH@$Z 2"D">,, @BD,*,:bH\ &@ &H@D4R>ZN >@D<"N @$ @H&,HFH&,>>@FH4

(@FJ*"DFH&, RH@ >"DJT,>4, >"R":@F\ F B,D&@(@ "8H" 42 F,D44? =, 2"&4F4H :4 ^H@ @H

L@D<J:4D@&84 4 P,:4 B,D&4R>@6 >@D<Z?

122. ]H4 BD4<,DZ F&4*,H,:\FH&J`H @ H@<, RH@ *:b JD,(J:4D@&">4b F@FH"&>ZN *,b>46 >,@$N@*4<@

BD@&,FH4 D"2(D">4R,>4, <,0*J BD@FHZ<4 4 F@FH"&>Z<4 4:4 F4FH,<"H4R,F84<4 @$b2"H,:\FH&"<4.
7@(*" BD@FH@, @$b2"H,:\FH&@ >"DJT,>@ F@FH"&>Z< *,b>4,<, &4*4<@, >,H @F>@&">46 *:b H@(@,
RH@$Z 8&":4L4P4D@&"H\ H"8@, >"DJT,>4, 8"8 @H:4R>@, B@ F&@,<J N"D"8H,DJ. E@FH"&>Z, *,b>4b,
$,FFB@D>@, <@(JH F8@D,, BD4&,FH4 8 *:bV4<Fb >"DJT,>4b<, @*>"8@ *:bV4,Fb >"DJT,>4b <@(JH

$ZH\ H"80, &Z2&">Z 4 BD@FHZ<4 *,b>4b<4 ( >"BD4<,D, 2"*,D0">4, *4B:@<"H"). ?*>"8@ F4HJ"P4b

<,>b,HFb & H@< F:JR",, 8@(*" F"<@ @$b2"H,:\FH&@ ( 4, 2>"R4H, :,0"V"b & ,(@ @F>@&, B,D&4R>"b

>@D<") BD,*B@:"(",H, RH@ 8@>FH4HJH4&>Z< ^:,<,>H@< BD@H4&@BD"&>@(@ *,b>4b b&:b,HFb

8J<J:bH4&>Z6 N"D"8H,D B@&,*,>4b. G"8, "B"DH,4* B@ FJV,FH&J @H:4R",HFb @H @H*,:\>ZN "8H@&

D"F@&@6 *4F8D4<4>"P44, " (,>@P4* B@ FJV,FH&J @H:4R",HFb @H @H*,:\>ZN "8H@& J$46FH&, *"0, ,F:4

@>4 F@&,DT,>Z >" ^H>4R,F8@6 B@R&,.

123. G"8@, D"2(D">4R,>4, $Z:@ BD@&,*,>@ +&D@B,6F84< FJ*@< B@ BD"&"< R,:@&,8" BD4

D"FF<@HD,>44 *,:" 3D:">*4b BD@H4& E@,*4>,>>@(@ 7@D@:,&FH&". 3D:">*4b 0":@&":"F\ >" BD"8H48J

BD@H4&@BD"&>@(@ @$D"V,>4b F 2"*,D0">>Z<4 & E,&,D>@6 3D:">*44, 8@H@D"b, B@ ,, <>,>4`,
D"&>@F4:\>" BZH8"< 4:4 $,FR,:@&,R>@<J 4:4 J>40"`V,<J *@FH@4>FH&@ @$D"V,>4`, 4 >" ^H@<

@F>@&">44 *,:@ $Z:@ BD42>">@ BD4,<:,<Z<. ]H@ B@&:,8:@ 2" F@$@6 P,:Z6 Db* B@F:,*FH&46 &

B:">, BD@P,*JDZ 4 FJV,FH&". % R"FH>@FH4, >, HD,$@&":@F\ F@$:`*,>4b BD"&4:" @$ 4FR,DB">44

&>JHD,>>4N FD,*FH& 2"V4HZ & @H>@T,>44 8"0*@(@ 4>P4*,>H", BD4&,*,>>@(@ & D"<8"N ^H@6

BD"8H484. ?*>"8@ EJ* >, BD42>":, RH@ 4<,:4 <,FH@ F"<@FH@bH,:\>Z, BD@H4&@BD"&>Z, *,b>4b

F4FH,<"H4R,F8@(@ N"D"8H,D". 3D:">*4b <@(:" 0":@&"H\Fb :4T\ >" H@, RH@ 4<,:" <,FH@ BD"8H48",
F@FH@bV"b 42 F,D44 >"DJT,>46 FH"H\4 7 7@>&,>P44, 4 HD,$@&"H\ ,, BD,8D"V,>4b. % ^H@6 F&b24

EJ* 2"b&4: F:,*J`V,,:

" AD"8H48", >,F@&<,FH4<"b F 7@>&,>P4,6, 2"8:`R",HFb & F@&@8JB>@FH4 4*,>H4R>ZN 4:4

">":@(4R>ZN >"DJT,>46, 8@H@DZ, *@FH"H@R>@ <>@(@R4F:,>>Z 4 &2"4<@F&b2">Z *:b H@(@,
RH@$Z F@FH"&:bH\ >, BD@FH@ F"<@FH@bH,:\>Z, 4>P4*,>HZ 4:4 4F8:`R,>4b, " @BD,*,:,>>J`

B@F:,*@&"H,:\>@FH\ 4:4 F4FH,<J; BD"8H48" F"<" B@ F,$, >, F@FH"&:b,H >"DJT,>4b, @H:4R>@(@

@H J8"2">>ZN >"DJT,>46 ... 7@>P,BP4b BD"8H484 4<,,H @F@$@, 2>"R,>4, *:b *,6FH&4b

>@D<Z @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ. ]H" >@D<", 2"8D,B:,>>"b & FH"H\, 26
7@>&,>P44, BD4<,>b,HFb 8 2"b&:,>4b< (@FJ*"DFH& H"84< 0, @$D"2@<, 8"8 @>" BD4<,>b,HFb 8

2"b&:,>4b< @H*,:\>ZN :4P ... % H@ 0, &D,<b ^H" >@D<", & BD4>P4B,, >, BD4<,>b,HFb &

H@< F:JR",, 8@(*" (@FJ*"DFH&@- 2"b&4H,:\ 0":J,HFb >" BD"8H48J 8"8 H"8@&J` F P,:\` BD,F,R\

,, BD@*@:0,>4, 4:4 &@2@$>@&:,>4,, @*>"8@ >, BD@F4H 7@<4FF4` 4:4 EJ* &Z>@F4H\ D,T,>4,

B@ 8"0*@<J F:JR"`, BD,*FH"&:,>>@<J & 8"R,FH&, *@8"2"H,:\FH&" 4:4 4::`FHD"P44 H"8@6

BD"8H484" 236.

236 ECHR Ser. A, No. 25 (1978), at p. 64 (para. 159); see also ibid., at p. 63
(para. 157).
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% @H:4R4, @H ^H@(@ & F:JR", BD,FHJB:,>46 BD@H4& R,:@&,R>@FH4 F@FH"&>@, *,b>4, b&:b,HFb

>"DJT,>4,<, @H*,:\>Z< @H 4>*4&4*J":\>ZN >"DJT,>46 BD"& R,:@&,8", 42 8@H@DZN @>@ F@FH@4H.

124. A@ ^H4< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 &D,<,>>@ &ZFHJB",H 2" F@ND">,>4, B@>bH4b

F@FH"&>ZN BD@H4&@BD"&>ZN *,b>46, 2"8D,B:,>>@(@ & FH"H\bN 18(4) 4 25(2), BD,*JF<@HD,&,
@*>"8@, RH@ @>@ D"FBD@FHD">b,HFb H@:\8@ >" H"8 >"2Z&",<Z, " F4FH,<"H4R,F84, @$b2"H,:\FH&"". 7

>4< @H>@FbHFb @$b2"H,:\FH&", &@2>48"`V4, >" @F>@&">44 B,D&4R>ZN >@D<, 8@H@DZ, @BD,*,:b`H

BD@H4&@BD"&>@, B@&,*,>4, 8"8 >@FbV,, F@FH"&>@6 4:4 F4FH,<"H4R,F846 N"D"8H,D ( 8"8 & F:JR",
(,>@P4*" 4:4 BD,FHJB:,>46 BD@H4& R,:@&,R>@FH4). G"84, F4FH,<"H4R,F84, @$b2"H,:\FH&" 4<,`H

*@FH"H@R>@ &"0>@, 2>"R,>4, & <,0*J>"D@*>@< BD"&, *:b @$@F>@&">4b @F@$@(@ B@*N@*" 8"8 & B:">,

FD@8@& 4N F@&,DT,>4b, H"8 4 & B:">, BD4<,>,>4b 4>H,DH,<B@D":\>@(@ BD"&". QH@ 8"F",HFb

@$b2"H,:\FH&, &@2>48"`V4N & F4:J *DJ(4N B,D&4R>ZN >@D<, H@ ^H4 &@BD@FZ <@(JH $ZH\

>"*:,0"V4< @$D"2@< D"FF<@HD,>Z BJH,< H@:8@&">4b 4 BD4<,>,>4b 8@>8D,H>@6 >@D<Z.

C,04< F:@0>ZN *,b>46 & FH"H\bN 18(5) 4 25(3 ) 237

125. E:@0>Z, *,b>4b @BD,*,:b`HFb & FH"H\bN 18(5) 4 25(3) 8"8 *,b>4b, " F@FH@bV4, 42
*,6FH&46 4:4 $,2*,6FH&46 @*>@(@ 4 H@(@ 0, @D(">" 4:4 D"2:4R>ZN @D(">@& (@FJ*"DFH&"

BD4<,>4H,:\>@ 8 @*>@<J 4 H@<J 0, 8"2JFJ". % D,04<, F:@0>ZN *,b>46 & FH"H\bN 18(5) 4 25(3)
& 2>"R4H,:\>@6 <,D, @HD"0,> B@*N@* EB,P4":\>@(@ *@8:"*R48" !(@ 8 &@BD@FJ @$ 4FR,DB">44

&>JHD,>>4N FD,*FH& 2"V4HZ ( FH"H\b 22), 8@H@DZ6 @$FJ0*",HFb >40,. E@(:"F>@ ^H@<J B@*N@*J

>,^LL,8H4&>@FH\ 8"8@(@- :4$@ &>JHD,>>,(@ FD,*FH&" 2"V4HZ F"<" B@ F,$, b&:b,HFb F@FH"&>@6 R"FH\`

F:@0>@(@ *,b>4b (@FJ*"DFH&", " F:,*FH&4,< ^H@(@ b&:b,HFb H@, RH@ & F:JR"bN, 8@(*" BD4<,>b,HFb

>@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ, BD@H4&@BD"&>@FH\ >"FHJB",H H@(*", 8@(*" >":4P@

>,^LL,8H4&>@FH\ &>JHD,>>,(@ FD,*FH&" 2"V4HZ, " *@ ^H@(@ <@<,>H" @>" :4T\ BD,*B@:"(",HFb238.

126. ;,0*J H,< B@>bH4, F:@0>@(@ *,b>4b & B:">, ,(@ *,6FH&4H,:\>@FH4 >, 2"&4F4H @H BD4>bH4b

^H@6 H@R84 2D,>4b >" >@D<J @ &>JHD,>>4N FD,*FH&"N 2"V4HZ, 4 <@0>@ BD4&,HFH&@&"H\ H"84,

BD4<,DZ F:@0>ZN *,b>46 B@ F<ZF:J FH"H\4 25(3), 8@H@DZ, >, F&b2">Z F 4FR,DB">4,< &>JHD,>>4N

FD,*FH& 2"V4HZ. ="BD4<,D, ("D">H4b @H *4F8D4<4>"P44, F@(:"F>@ FH"H\, XIII(1) '!GG :,(8@

<@0,H $ZH\ >"DJT,>" F:@0>Z< *,b>4,< (@FJ*"DFH&"- 4<B@DH,D". G@R>@ H"8 0, & F:JR", @H8"2" &

BD"&@FJ*44, 8@(*" B,D&@>"R":\>@, BD@H4&@BD"&>@, *,b>4, & @H>@T,>44 F@@H&,HFH&J`V,(@

4>*4&4*JJ<" F"<@ B@ F,$, >, BD4F&"4&",HFb (@FJ*"DFH&J239, @H8"2J & BD"&@FJ*44 <@(:4 $ZH\

D"&>@2>"R>Z B@F:,*@&"H,:\>"b >,^LL,8H4&>@FH\ B@:4P44, >40,FH@bV4N FJ*@& 4 :`$ZN 4<,`V4NFb

"B,::bP4@>>ZN 4>FH">P46 &<,FH, &2bHZN & B:">, J*@&:,H&@D,>4b 0":@$ ^H@(@ :4P". G"8@,

" F:@0>@, *,b>4," (@FJ*"DFH&", ,F:4 @>@ >, @H&,R",H F@@H&,HFH&J`V,<J <,0*J>"D@*>@<J FH">*"DHJ,
$J*,H F&b2">@ F >"DJT,>4,< <,0*J>"D@*>@(@ BD"&".

237 E<., & @F@$,>>@FH4, J.J.A. Salmon, "Le fait étatique complexe: une notion
contestable", Annuaire français de droit international , 28 (1982), pp. 709-738;
E Wyler, L’Illicite et la condition des personnes privées (Paris, Pedone, 1995),
pp. 74-81.

238 E<. BJ>8HZ 138 4 139 >40,.

239 % R4F:, <>@(@R4F:,>>ZN BD4<,D@& F<., & R"FH>@FH4, the Janes Claim , 4 UNRIAA 82
(US-Mexican General Claims Commission, 1926), 8@(*" B,D&@>"R":\>@, J$46FH&@ )0,6>F"

$Z:@ FJ(J$@ F"<@FH@bH,:\>Z< *,b>4,<.
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127. E@(:"F>@ FH"H\, 25(3) & H"84N F:JR"bN >"DJT,>4, BD@4FN@*4H :4T\ & " <@<,>H F@&,DT,>4b
B@F:,*>,(@ @$D"2J`V,(@ ^:,<,>H" J8"2">>@(@ F:@0>@(@ *,b>4b". ?*>"8@ " &D,<,>,< >"DJT,>4b

b&:b,HFb &,F\ B,D4@*" F:@0>@(@ *,b>4b, 4 F@(:"F>@ FH"H\, 18(5) BD4>P4B 4>H,DH,<B@D":\>@(@

BD"&" F@$:`*,>, ,F:4 B,D&@, *,b>4, 42 F,D44 BD@4FN@*4H H@(*", 8@(*" @$b2"H,:\FH&@ >"N@*4:@F\ &

F4:, *:b ^H@(@ (@FJ*"DFH&", *"0, ,F:4 &B@F:,*FH&44 @>@ JHD"H4:@ F4:J.

128. ]H4 B@FZ:84 <@0>@ BD@&,D4H\ >" BD4<,D, L"8H@& B@ *,:J '"$R48@&@- ="*\b<"D@T.
A@&,*,>4, Q,N@F:@&"844 BD4 @FJV,FH&:,>44 &"D4">H" C b&>@ BD,*FH"&:b:@ F@$@6 F:@0>@, *,b>4,.
?>@ 2"8:`R":@F\ & F,D44 *,6FH&46 D"2>ZN @D(">@& (@FJ*"DFH&" 4 R"FH>@6 8@<B">44, &ZB@:>b&T,6

LJ>8P44 FHD@4H,:b 4 @B,D"H@D" BD@,8H". EJ* B@FH">@&4:, RH@ BD@H4&@BD"&>@, *,b>4, $Z:@

F@&,DT,>@ :4T\ B@F:, H@(@, 8"8 & @8Hb$D, 1992 (@*"240 &@*Z )J>"b $Z:4 L"8H4R,F84

@H&,*,>Z. AD4 ^H@<, 8"8 @R,&4*>@, @> BD4<,>b: 2"8@>, *,6FH&@&"&T46 & H@H <@<,>H, " >,

D">,,. +F:4 $Z "D(J<,>H %,>(D44, @F>@&">>Z6 >" L"8H, BD,8D"V,>4b & <", 1992 (@*" ( H. ,. >"

8@D,>>@< 42<,>,>44 @$FH@bH,:\FH&), &@2@$:"*":, H@ 2"8@>, *,6FH&@&"&T46 & @8Hb$D,, $Z: $Z

4>Z<241. G"84< @$D"2@<, &<,FH@ H@(@, RH@$Z D"FF<"HD4&"H\ &,F\ B,D4@* F @8Hb$Db 1991 (@*" 4

*":,, 8"8 &D,<b F@&,DT,>4b BD"&@>"DJT,>4b, EJ* JFH">@&4: <@<,>H, & 8@H@DZ6 BD"&@>"DJT,>4,

$Z:@ B@ FJV,FH&J 2"&,DT,>@, >,F<@HDb >" BD,*T,FH&J`V4, BD4(@H@&:,>4b, 4 BD4<,>4: 2"8@>,
*,6FH&@&"&T46 & <@<,>H >"DJT,>4b.

129. +V, @*4> (4B@H,H4R,F846 BD4<,D B@2&@:b,H F*,:"H\ H@ 0, 2"8:`R,>4,. AD,*B@:@04<, RH@

(@FJ*"DFH&@ A F@(:"T",HFb & *&JFH@D@>>,< 4>&,FH4P4@>>@< *@(@&@D, >" H@, RH@ & H,R,>4, HD,N :,H

@>@ >, $J*,H ^8FBD@BD44D@&"H\ 8@>8D,H>@, 4<JV,FH&@ 4 RH@ B@F:, ^H@(@ @>@ JB:"H4H @BD,*,:,>>J`

8@<B,>F"P4` 2" :`$J` ^8FBD@BD4"P4`. AD,*B@:@04< *":,,, RH@ R,D,2 *&" F B@:@&4>@6 (@*" @>@

>"R4>",H &&@*4H\ @(D">4R,>4b >" 4FB@:\2@&">4, ^H@(@ 4<JV,FH&" 4 RH@ B@F:, B,D&ZN HD,N :,H

*,6FH&4, Db*" @(D">4R,>46 BD4&@*4H 8 H@<J, RH@ 4<JV,FH&@ H,Db,H F&@` P,>>@FH\, " R,D,2

>,F8@:\8@ <,FbP,& 8@>L4F8@&Z&",HFb. ]H@H BD@P,FF ^8FBD@BD4"P44 @*>@2>"R>@ BD,*FH"&:b,H F@$@6

" F:@0>@, *,b>4,", <,0*J H,< 42 HD,N F@*,D0"V4NFb & BD@,8H, FH"H,6 B@FZ:@8 B@ 8D"6>,6 <,D,

*&, 8 >,<J >, BD4<,>4<Z. %@- B,D&ZN, >,H @F>@&">46 JH&,D0*"H\, RH@ B@F:,*>46 "8H 42 F,D44

*,b>46 BD,*FH"&:b,H F@$@6 <@<,>H >"DJT,>4b; F JR,H@< ^H4N L"8H@& &B@:>, <@0,H $ZH\ 4 H"8,
RH@ ^8FBD@BD4"P4` <@0>@ $J*,H FR4H"H\ 2"&,DT,>>@6 & $@:,, D">>`` *"HJ. %@- &H@DZN, ,F:4

@(D">4R,>4b, JFH">@&:,>>Z, & H,R,>4, HD,N:,H>,(@ B,D4@*", F"<4 B@ F,$, >, D"&>@2>"R>Z

^8FBD@BD4"P44242, H@ >, $J*,H @F>@&">46 *:b BD4<,>,>4b 2"8@>", *,6FH&@&"&T,(@ & H,R,>4, ^H4N

HD,N :,H, 8 $@:,, B@2*>,<J B@&,*,>4` ^H@(@ (@FJ*"DFH&", 4 FD,*FH&@< 2"V4HZ & F&b24 F

^8FBD@BD4"P4,6 $J*,H JB:"H" @(@&@D,>>@6 FJ<<Z.

130. AD,*JF<"HD4&",<Z6 & BD@,8H, D,04< FH"H,6 " F:@0>ZN *,b>46" Jb2&4< H"80, 4 & *DJ(4N

@H>@T,>4bN. ="BD4<,D, BD@&,*,>@ R,H8@, D"2(D">4R,>4, <,0*J F@FH"&>Z<4 4 F:@0>Z<4

*,b>4b<4. % F:JR", F@FH"&>ZN *,b>46 @HZF84&",HFb B,D&@, *,b>4, 42 F,D44, 8@H@D@, &

F@&@8JB>@FH4 F BD,*T,FH&J`V4<4 *,b>4b<4 b&:b,HFb *@FH"H@R>Z< *:b H@(@, RH@$Z 8@>FH"H4D@&"H\

>"DJT,>4, ( ,(@ <@0>@ >"2Z&"H\ " 8J:\<4>"P4@>>Z< *,b>4,<"). % F:JR", F:@0>ZN *,b>46

240 E<. BJ>8H 104 &ZT,.

241 G@(*" $Z ^H@H &@BD@F D,(J:4D@&":Fb 7@>&,>P4,6 @ B@(D">4R>ZN &@*"N 1976 (@*", 2"

4F8:`R,>4,< lex specialis - *@(@&@D" 1977 (@*".

242 Cf. Foremost Tehran Inc. v. Government of the Islamic Republic of Iran
(1986), 10 Iran-US CTR 228, 8@(*" "D$4HD"0 B@ D"FF<@HD,>4` HD,$@&">46 3D">" 4

E@,*4>,>>ZN SH"H@& B@FH">@&4:, RH@ J8"2">>Z, *,b>4b >, BD,*FH"&:b`H F@$@6 ^8FBD@BD4"P44 8

*"H, BD,8D"V,>4b *,6FH&4b `D4F*48P44 GD4$J>":".
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@HZF84&",HFb B@F:,*>,, *,b>4, 42 F,D44. 1"R,< >J0>" H"8"b *4LL,D,>P4"P4b - >, B@bF>b,HFb. %

<@<,>H, 8@(*" F@&,DT",HFb 8J:\<4>"P4@>>@, *,b>4,, <@0,H $ZH\ >,bF>@, RH@ 2" >4< B@F:,*J`H

*DJ(4, *,b>4b 4 RH@ F,D4b >, 2"&,DT,>". ?*>"8@ ,F:4 *@ ^H@(@ <@<,>H" B@H,DB,&T,, (@FJ*"DFH&@

F B@:>Z< @F>@&">4,< <@0,H JH&,D0*"H\, RH@ BD@H4&@BD"&>@, *,b>4, $Z:@ F@&,DT,>@, H@(*"

B@R,<J @>@ >, <@0,H *,6FH&@&"H\, 4FN@*b 42 ^H@(@, & *">>Z6 <@<,>H? !>":@(4R>@, &@2D"0,>4,

<@0>@ FL@D<J:4D@&"H\, F@F:"&T4F\ >" 4>H,DH,<B@D":\>J` >@D<J, BD,*JF<@HD,>>J` &

FH"H\, 18(5). A@8" F,D4b >, 2"&,DT,>", >,&@2<@0>@ H@R>@ 2>"H\, 8"84< @$D"2@< N"D"8H,D42@&"H\

BD@H4&@BD"&>@, *,b>4,: >"BD4<,D, @ R,< 4*,H D,R\ & *,:, Foremost -McKesson - @ F:JR",

*4F8D4<4>"P44 & @H>@T,>44 4>@FHD">>@(@ "8P4@>,D" 4:4 @ L"8H4R,F8@6 ^8FBD@BD4"P44243.
;,0*J H,< BD4<,>,>4, 2"8@>", 8@H@DZ6 *,6FH&J,H & <@<,>H F@&,DT,>4b B,D&@(@ *,b>4b 42 F,D44,
<@0,H 2"&4F,H\ @H H@(@, 8"84< @$D"2@< N"D"8H,D42J,HFb F,D4b & P,:@<. % ^H@6 F&b24 &@BD@F @$

4>H,DH,<B@D":\>@< BD"&, BD4@$D,H",H >,@BD,*,:,>>Z6 4 & >,8@H@D@6 FH,B,>4 FJ$X,8H4&>Z6

N"D"8H,D. ]H@ JFJ(J$:b,HFb H,<, RH@ D"2(D">4R,>4, <,0*J F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4

2"&4F4H @H H@(@, 8"8@6 " 8"2JF" @BD,*,:b,HFb 8"8 F@@H&,HFH&J`V46, >@ 4 ^H@ <@0,H $ZH\ F*,:">@

B@- D"2>@<J. ="BD4<,D, & *,:, 3D:">*4b BD@H4& E@,*4>,>>@(@ 7@D@:,&FH&" 2"b&4H,:\ <@0,H

F*,:"H\ JB@D >" " BD"8H48J", @H*,:\>Z, 4>P4*,>HZ 42 8@H@D@6 BD@FH@ b&:b`HFb BD4<,D"<4.
AD,&D"V",HFb :4 H@(*" BD"8H48" & " 8"2JF" 4:4 0, ^H@ @H*,:\>Z, 4>P4*,>HZ, 8@H@DZ, BD4&@*bHFb

8"8 R"FH>Z, F:JR"4 *:b *@8"2Z&">4b >":4R4b ^H@6 BD"8H484244? C"2(D">4R,>4, <,0*J F:@0>Z<4

4 F@FH"&>Z<4 *,b>4b<4 2"&4F4H @H >,@BD,*,:,>>@(@ B@>bH4b " 8"2JF"", <,0*J H,< &"0>Z,

B@F:,*FH&4b & B:">, 4>H,DH,<B@D":\>@(@ BD"&" 2"FH"&:b`H 4FB@:\2@&"H\ ^H@ D"2(D">4R,>4,. %@BD@FZ

H"8@6 &"0>@FH4 >, *@:0>Z 2"&4F,H\ @H H@(@, 8"84< @$D"2@< B@H,DB,&T,, (@FJ*"DFH&@ D,T4H

FL@D<J:4D@&"H\ F&@6 4F8. % :`$@< F:JR", *":,8@ >, bF>@ H@, B@R,<J & BD4>P4B, 2"8@>,
*,6FH&J`V46 & <@<,>H F@&,DT,>4b B,D&@(@ "8H" 42 F,D44, *@:0,> BD4<,>bH\Fb 8@ &F,6 F,D44.
94$@ @H*,:\>Z, "8HZ *@:0>Z @P,>4&"H\Fb @H*,:\>@, 4 & ^H@< F:JR", *@:0,> BD4<,>bH\Fb 2"8@>,
*,6FH&J`V46 & <@<,>H F@&,DT,>4b 8"0*@(@ 42 >4N, :4$@ @>4 *@:0>Z @P,>4&"H\Fb 8"8 F,D4b, 4

& ^H@< F:JR", & D"&>@6 FH,B,>4 J<,FH>Z< BD,*FH"&:b,HFb 4FB@:\2@&">4, >@D<Z, BD4<,>4<@6 8

F@FH"&>Z< *,b>4b<. =4 & H@<, >4 & *DJ(@< F:JR", >,H @F>@&">46 *:b H@(@, RH@$Z

" 2"<@D"04&"H\" BD4<,>4<@, BD"&@ >" H@H <@<,>H, 8"84< @>@ $Z:@ & *"HJ >"R":" F:@0>@(@

*,b>4b245.

131. A@ ^H4< BD4R4>"< D,8@<,>*J,HFb 4F8:`R4H\ BJ>8HZ 18(5) 4 25(3), " &<,FH, F >4<4 4

B@>bH4, " F:@0>@(@ *,b>4b" 246. ="F8@:\8@ <@0>@ FJ*4H\, J <,0*J>"D@*>ZN FJ*,$>ZN 4

243 Ibid.

244 E<. H"80, &FHD,R>Z6 4F8 E@,*4>,>>ZN SH"H@& B@ *,:J @ >,LHb>ZN B:"HL@D<"N, I.C.J.
Reports 1998 (Order of 10 March 1998), & 8@H@D@< H"80, @F>@&>@6 JB@D F*,:"> >" @$VJ`

F4HJ"P4`, " >, @H*,:\>Z, ^B42@*Z.

245 ?*>" 42 >,>"2&">>ZN BD4R4> *:b >":4R4b D,HD@FB,8H4&>@(@ ^:,<,>H" & FH"H\, 18(5)
2"8:`R":"F\ & H@<, RH@ ^H@ >,@$N@*4<@ *:b 2"V4HZ FH"H\4 22. E@(:"F>@ ^H@6 FH"H\, 4FR,DB">4,

&>JHD,>>4N FD,*FH& 2"V4HZ b&:b,HFb R"FH\` >"DJT,>4b, " >, H@:\8@ JF:@&4,< BD4,<:,<@FH4

*4B:@<"H4R,F8@(@ HD,$@&">4b, 4 F@FH"&:b,H F:@0>@, *,b>4,. ?*>"8@ & H"84N F:JR"bN F@&,DT,>>@

bF>@, RH@ 2>"R,>4, 4<,,H 2"8@>, *,6FH&@&"&T46 & <@<,>H BD4R4>,>4b J&,R\b, " >, 2"8@>,
*,6FH&J`V46 & <@<,>H 4FR,DB">4b &>JHD,>>4N FD,*FH& 2"V4HZ. E<. BJ>8HZ 143 4 144 >40,.

246 A@<4<@ 8@<<,>H"D4,& BD"&4H,:\FH& ( D"FF<@HD,>>ZN & BJ>8H, 99 &ZT,), ^H@H &Z&@*

B@:JR4: D,T4H,:\>J` B@**,D08J & :4H,D"HJD,. G"8, E":<@>, loc. cit. at p. 738, >"2Z&",H

B@>bH4, F:@0>ZN *,b>46 " 2"BJH">>Z< ..., @B"F>Z< ... [ 4] $,FB@:,2>Z<". A@&,:4>,
( BD@*@:0,>4,...)
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"D$4HD"0>ZN @D(">@& >, &@2>48":@ BD@$:,< BD4 D"FF<@HD,>44 H"84N *,b>46 8"8 c H@R84 2D,>4b

&D,<,>4 4N F@&,DT,>4b, H"8 4 F H@R84 2D,>4b 4>H,DH,<B@D":\>@(@ BD"&", 4 & BD@,8H, FH"H,6, B@

&F,6 &4*4<@FH4, >48"84N @F@$ZN B@:@0,>46 *:b >4N >, HD,$J,HFb.

%D,<,>>"b 8:"FF4L48"P4b @$b2"H,:\FH& BD,*@H&D"V,>4b: FH"H\b 26

132. EH"H\b 26 H,F>@ F&b2">" F@ FH"H\,6 23, 4 8@<<,>H"D44, 8@H@DZ, J0, $Z:4 F*,:">Z &

@H>@T,>44 FH"H\4 23, & D"&>@6 FH,B,>4 @H>@FbHFb 8 FH"H\, 26. ),6FH&4H,:\>@, FJV,FH&J`H

" R4FHZ," @$b2"H,:\FH&" BD,*@H&D"V,>4b, 8"8 @>4 @B4F">Z & 8@<<,>H"D44. ?>4 b&:b`HFb

B@*:4>>Z<4 @$b2"H,:\FH&"<4 BD,*@H&D"V,>4b & H@< F<ZF:,, RH@ *@ H,N B@D, B@8" >, BD@42@6*,H

BD,*B@:"(",<@, F@$ZH4,, >"DJT,>4, >, 4<,,H <,FH". % H@ 0, &D,<b (@FJ*"DFH&@ >, ("D">H4DJ,H,
RH@ F@$ZH4, >, BD@42@6*,H; @>@ &2b:@ >" F,$b @$b2"H,:\FH&@ BD,*BD4>bH\ <"8F4<":\>Z, JF4:4b

*:b ,(@ BD,*@H&D"V,>4b, BD4R,< F@*,D0">4, 4 FHD@(@FH\ ^H@(@ @$b2"H,:\FH&" 2"&4FbH @H B,D&4R>@6

>@D<Z. ?*>"8@, 8"8 @H<,R":@F\ &ZT,, >, &F, @$b2"H,:\FH&", >"BD"&:,>>Z, >" BD,*@H&D"V,>4,

8"8@(@- :4$@ F@$ZH4b, b&:b`HFb @$b2"H,:\FH&"<4 ^H@(@ D@*", 4 LJ>8P4b BD@,8H" FH"H,6 >,

2"8:`R",HFb & H@<, RH@$Z F&,FH4 &F, H"84, @$b2"H,:\FH&" 8 ,*4>@6 L@D<,.

133. +V, @*>" F:@0>@FH\ F L@D<J:4D@&8@6 FH"H\4 26 2"8:`R",HFb & H@<, RH@ @>" BD,*B@:"(",H,
RH@ >"FHJB:,>4, F@$ZH4b, 4<,`V,(@ *:bV46Fb N"D"8H,D, $J*,H F&b2">@ F *:bV4<Fb >"DJT,>4,< F@

FH@D@>Z (@FJ*"DFH&", 8@H@D@, &4>@&>@ & H@<, RH@ >, BD,*@H&D"H4:@ ,(@. ]H@ &B@:>, <@0,H 4<,H\

<,FH@, >"BD4<,D, F @$b2"H,:\FH&@< BD,*@H&D"V"H\ HD">F(D">4R>Z6 JV,D$ BJH,< 2"(Db2>,>4b

&@2*JN", RH@ $Z:@ JFH">@&:,>@ & "D$4HD"0>@< D"2$4D"H,:\FH&, B@ *,:J Trail Smelter 247, 4:4

@$b2"H,:\FH&@< BD,*@H&D"V"H\ &H@D0,>4, & *4B:@<"H4R,F84, B@<,V,>4b248. =@ 4 & ^H@< F:JR",

&@2<@0>Z H"84, @$FH@bH,:\FH&", 8@(*" *,:@ $J*,H &Z(:b*,H\ 4>"R,, >"BD4<,D & F:JR",, 8@(*"

F@$ZH4,, B@F:, H@(@ 8"8 @>@ F:JR4:@F\, FH">@&4HFb >,@$D"H4<Z< 4:4 ,(@ BD@*@:0,>4, >,

BD4R4>b,H $@:,, JV,D$" B@H,DB,&T,<J (@FJ*"DFH&J. % 8"R,FH&, BD4<,D" <@0>@ &2bH\ @$b2"H,:\FH&@

(@FJ*"DFH&" A >, *@BJF8"H\ @BJ$:48@&">4b @BD,*,:,>>ZN F&,*,>46. ="DJT,>4, H"8@(@ @$b2"H,:\FH&"

>, $J*,H >,BD,<,>>@ >@F4H\ *:bV46Fb N"D"8H,D, B@F8@:\8J, B@F:, H@(@ 8"8 F&,*,>4b

@BJ$:48@&">Z, ^H@ @$b2"H,:\FH&@ B@:>@FH\` @8"2Z&",HFb >"DJT,>>Z< B@ F&@,6 FJH4. % ^H@6 F&b24

>,@$N@*4<@ &8:`R4H\ & FH"H\` 26 JF:@&4b, *@$"&4& H"8J` 0, LD"2J, 8@H@D"b F@*,D04HFb &

FH"H\, 25(1) (" 4 @FH",HFb >, F@@H&,HFH&J`V4< <,0*J>"D@*>@<J @$b2"H,:\FH&J").
134. AD4 JF:@&44 &8:`R,>4b H"8@(@ B@:@0,>4b FH"H\b 26 BD,&D"V",HFb & B@:,2>@, *@B@:>4H,:\>@,

JF:@&4, 8 BD,*:"(",<@6 FH"H\,, 8"F"`V,6Fb 2"&,DT,>>ZN 4 *:bV4NFb BD@H4&@BD"&>ZN *,b>46.
O,:,F@@$D"2>@ B@*R,D8>JH\, RH@ & F:JR", @$b2"H,:\FH& BD,*@H&D"V,>4b F >"FHJB:,>4,< F@$ZH4b

@$ZR>@ $J*,H &@2>48"H\ *:bV,,Fb BD@H4&@BD"&>@, *,b>4, ( H. ,. ,F:4 H@:\8@ F"<@ F@$ZH4, >,

BD,8D"H4HFb 4:4 @$b2"H,:\FH&@ >, $J*,H $@:\T, 8 >,<J BD4<,>bH\Fb). ),6FH&4H,:\>@, & H"84N

F:JR"bN BD@H4&@BD"&>@, *,b>4, <@0,H B@FH,B,>>@ JFJ(J$:bH\Fb H,< @$FH@bH,:\FH&@<, RH@ @>@ >,

$J*,H @FH">@&:,>@. % F4:J ^H@(@ $Z:@ $Z D"2J<>@, 8"8 BD,*FH"&:b,HFb, &8:`R4H\ ^H@ B@:@0,>4,

246 (... BD@*@:0,>4,)
loc. cit., at p. 428, >"2Z&",H FH"H\` 25(3) " &,F\<" FB@D>@6". E<. H"80, Karl, loc.
cit., p. 102; Wyler, L’Illicite et la condition des personnes privées (Paris,
Pedone, 1995), p. 89; Brownlie, State Responsibility, p. 197 (" P,>>@FH\ 8@H@D@6

F@<>4H,:\>"").

247 (1938, 1941) 3 UNRIAA 1905.

248 E<. Diplomatic and Consular Staff in Tehran , I.C.J. Reports 1980 , p. 3, at
pp. 35-36.
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8"8 >@&Z6 BJ>8H 8 BD,*:"(",<@6 FH"H\,, 8"F"`V,6Fb D"2(D">4R,>4b <,0*J 2"&,DT,>>Z<4 4

*:bV4<4Fb BD@H4&@BD"&>Z<4 *,b>4b<4.

%Z&@*Z B@ FH"H\b< 18(3)-(5) 4 24-26

135. A@ ^H4< BD4R4>"< D,8@<,>*J,HFb 2"<,>4H\ FH"H\4 18(3)-(5) 4 24-26 *&J<b FH"H\b<4:
@*>@6, 8"F"`V,6Fb D"2(D">4R,>4b <,0*J 2"&,DT,>>Z<4 4 *:bV4<4Fb BD@H4&@BD"&>Z<4 *,b>4b<4,
*DJ(@6 - @ >"DJT,>44 @BD,*,:,>>ZN @$b2"H,:\FH& F4FH,<"H4R,F8@(@ 4:4 F@FH"&>@(@ N"D"8H,D"249.

h) EH"H\b 22: 3FR,DB">4, &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ

136. EH"H\b 22 BD,*JF<"HD4&",H F:,*J`V,,:

" +F:4 B@&,*,>4, (@FJ*"DFH&" F@2*":@ F4HJ"P4`, >, F@@H&,HFH&J`VJ` D,2J:\H"HJ,
BD,*JF<@HD,>>@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@< @ F@@H&,HFH&J`V,< @$D"V,>44 F

4>@FHD">>Z<4 L424R,F84<4 4:4 `D4*4R,F84<4 :4P"<4, >@ 42 J8"2">>@(@ @$b2"H,:\FH&"

F:,*J,H, RH@ *">>Z6 4:4 ^8&4&":,>H>Z6 D,2J:\H"H <@0,H H,< >, <,>,, $ZH\ @$,FB,R,>

B@F:,*J`V4< B@&,*,>4,< (@FJ*"DFH&", >"DJT,>4, ^H@(@ @$b2"H,:\FH&" >":4P@ :4T\ & H@<

F:JR",, ,F:4 *">>Z, L424R,F84, 4:4 `D4*4R,F84, :4P" $,2JFB,T>@ 4FR,DB":4 *@FHJB>Z, 4<

^LL,8H4&>Z, &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ & P,:bN *@FH40,>4b BD,*JF<@HD,>>@(@

^H4< @$b2"H,:\FH&@< F@@H&,HFH&J`V,(@ @$D"V,>4b 4:4, ,F:4 ^H@ $Z:@ >,*@FH404<@,
^8&4&":,>H>@(@ @$D"V,>4b".

137. EJ*b B@ 2"(@:@&8J, FH"H\b 22 8"F",HFb N@D@T@ 42&,FH>@(@ BD4>P4B" 4FR,DB">4b &>JHD,>>4N

FD,*FH& BD"&@&@6 2"V4HZ (" @$D"V,>4, F 4>@FHD">>Z<4 L424R,F84<4 4:4 `D4*4R,F84<4 :4P"<4").
]H@ ">":424DJ,HFb & D"<8"N " F:@0>ZN" @$b2"H,:\FH& D,2J:\H"H", @HD"0,>>ZN & FH"H\, 21(2).

138. % B@*D@$>@< 8@<<,>H"D44 8 FH"H\, 22 JB@D F*,:"> 4<,>>@ >" ^H@< <@<,>H,. % F:JR",

@$b2"H,:\FH& & @$:"FH4 *4B:@<"H4R,F8@6 2"V4HZ:

" +F:4 [ B@H,DB,&T4, 4>@FHD">PZ] >, BD,*BD4>4<"`H >48"8@(@ *,6FH&4b, B@:@0,>4,,
F@2*"&T,,Fb &F:,*FH&4, B,D&@>"R":\>@(@ B@&,*,>4b (@FJ*"DFH&", BD@H4&@D,R"V,(@ D,2J:\H"HJ,
BD,*JF<"HD4&",<@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@<, >, <@0,H $ZH\ 4FBD"&:,>@ B@F:,*J`V4<

*,6FH&4,< (@FJ*"DFH&", FB@F@$>Z< 2"<,>4H\ ^H@ B@:@0,>4, *DJ(4<, F@@H&,HFH&J`V4<

D,2J:\H"HJ, BD,*JF<"HD4&",<@<J @$b2"H,:\FH&@< ... % ^H@< F:JR", >":4P@ F@&,DT,>>@ 4>@,

B@:@0,>4,, R,< & F:JR",, 8@(*", >,F<@HDb >" *,6FH&4H,:\>@ BD,*BD4>bHZ,

2"4>H,D,F@&">>Z<4 R"FH>Z<4 :4P"<4 T"(4 F P,:\` F@@H&,HFH&J`V,(@ 4FBD"&:,>4b,
B@:@0,>4,, F@2*">>@, B,D&@>"R":\>Z< B@&,*,>4,<, B@*H&,D0*",HFb >@&Z< B@&,*,>4,<

(@FJ*"DFH&", H"80, >,F@&<,FH4<Z< F D,2J:\H"H@<, BD,*JF<"HD4&",<Z< <,0*J>"D@*>Z<

@$b2"H,:\FH&@<" 250.

;,0*J H,< ^H@ BD,*B@:"(",H, RH@ @H8"2 & BD,*@FH"&:,>44 &>JHD,>>,(@ FD,*FH&" BD"&@&@6 2"V4HZ

F"< B@ F,$, $J*,H <,0*J>"D@*>@- BD@H4&@BD"&>Z<. ]H@ <@0,H BD@42@6H4, 8@(*" <,FH>Z6 FJ*

*@BJF8",H *4F8D4<4>"P4` & @H>@T,>44 4>@FHD">P" 4:4 BD4>4<",H BD@42&@:\>Z, D,T,>4b,
BD@H4&@D,R"V4, BD4<,>4<Z< FH">*"DH"< @$D"V,>4b. % *DJ(4N F:JR"bN 4FR,DB">4, &>JHD,>>4N

FD,*FH& BD"&@&@6 2"V4HZ >, $J*,H &:,R\ 2" F@$@6 8"8@(@- :4$@ >@&@(@ 4:4 *:bV,(@Fb

249 E<. BD,*:"(",<Z6 H,8FH & BJ>8H, 156 >40,.

250 7@<<,>H"D46 8 BJ>8HJ (3) FH"H\4 22.
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BD@H4&@BD"&>@(@ B@&,*,>4b. ?>@ :4T\ B@*H&,D*4H, RH@ & F@@H&,HFH&44 F &>JHD,>>4<4 2"8@>"<4 4

BD@P,*JD"<4 (@FJ*"DFH&"- @H&,HR48" *DJ(4N &>JHD,>>4N FD,*FH& 2"V4HZ $@:\T, >,H251. % H"84N

F:JR"bN &>JHD,>>4, FD,*FH&" 2"V4HZ BD,*FH"&:b`H F@$@6 >,^LL,8H4&>Z6 FB@F@$ :,R,>4b, " >,

R"FH\ F"<@6 $@:,2>4.

139. % 8@<<,>H"D44 *":,, (@&@D4HFb:

" +F:4 *@ H,N B@D, B@8" JF:@&4b 4FR,DB">4b &>JHD,>>4N &@2<@0>@FH,6 >, &ZB@:>,>Z,
JV,<:,>>@, & BD"&"N (@FJ*"DFH&@ >, 4<,,H &@2<@0>@FH4 HD,$@&"H\ 4FBD"&:,>4b

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, 8@H@D@, $Z:@ F@&,DT,>@ ,<J & JV,D$ B@ @H>@T,>4`

8 :4R>@FH4 4:4 4<JV,FH&J ,(@ (D"0*">4>", H@ ^H@ @2>"R",H, RH@ ,(@ >@&@, BD"&@ >"

&@2<,V,>4, JV,D$", B@>,F,>>@(@ 4<, ,V, >, &@2>48:@. 3>Z<4 F:@&"<4, >"DJT,>4,

@$b2"H,:\FH&", >":"(",<@(@ *@(@&@D@<, B@8" >, 4<,:@ <,FH@ 4:4, B@ 8D"6>,6 <,D,, >,

B@b&4:@F\ @8@>R"H,:\>@" 252.

;,0*J H,< H@ @$FH@bH,:\FH&@, RH@ HD,H\, (@FJ*"DFH&@ >, <@0,H B@**,D04&"H\ 4F8 @ &@2<,V,>44 2"

JV,D$ ,(@ (D"0*">"< *@ H,N B@D, B@8" >, 4FR,DB">Z &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ, >,

@2>"R",H, RH@ ^H@ (@FJ*"DFH&@ >, 4<,,H BD"&@&@(@ 4>H,D,F" & @$,FB,R,>44 2"V4HZ >" $@:,, D">>,<

^H"B,253. ="BD4<,D, @>@ <@0,H $ZH\ &,F\<" 2"4>H,D,F@&">@ & BD,8D"V,>44 BD@H4&@BD"&>@(@

*,b>4b.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 22

140. KD">P4b BD,*:"(",H R,H8@ J8"2"H\, RH@ 4FR,DB">4, &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ

" @(D">4R4&",HFb *4B:@<"H4R,F8@6 2"V4H@6" 254. ',D<">4b &ZF8"2Z&",H F@<>,>4b 8"8 B@ B@&@*J

<,FH", H"8 4 B@ B@&@*J P,:,F@@$D"2>@FH4 FH"H\4 22 4 @H<,R",H, RH@ @>" >, *@:0>" BD4<,>bH\Fb

" & F:JR"bN F,D\,2>ZN >"DJT,>46 BD"&@&ZN >@D< @$D"V,>4b F 4>@FHD">P"<4, 8@H@DZ, @*>@&D,<,>>@

BD,*FH"&:b`H F@$@6 >"DJT,>4b [ 4N] BD"& R,:@&,8"" 255. E@,*4>,>>@, 7@D@:,&FH&@ 4*,H *":,,,
&FbR,F84 @HFH"4&"b " BD@P,FFJ":\>Z6" &2(:b* >" >@D<J @$ 4FR,DB">44 &>JHD,>>4N FD,*FH&

2"V4HZ256. % H@ 0, &D,<b @>@ BD,*:"(",H, RH@$Z ^H" >@D<" BD4<,>b:"F\ 8 JV,D$J,
BD4R4>,>>@<J 2" BD,*,:"<4 H,DD4H@D44 (@FJ*"DFH&"- @H&,HR48", 2" 4F8:`R,>4,<, B@0":J6, F:JR",&

F,D\,2>ZN >"DJT,>46257.

251 E<. D"FF<@HD,>4, <,FH>ZN FD,*FH& BD"&@&@6 2"V4HZ & *,:, ]9E3: Case concerning
Elettronica Sicula S.p.A. (ELSI) , I.C.J. Reports 1989 , p. 15.

252 7@<<,>H"D46 8 BJ>8HJ (15) FH"H\4 22.

253 Ef. Phoshates in Morocco (Preliminary Obgections), P.C.I.J., Ser A/B ,
No. 74 (1938), at p. 28. E<., @*>"8@, 8@<<,>H"D46 8 BJ>8HJ (59) FH"H\4 22.

254 A/CN.4/488, FHD. 77.

255 G"< 0,, FHD. 78.

256 G"< 0,, FHD. 78-80. G" 0, H@R8" 2D,>4b &ZF8"2">" ',D<">4,6 & ,, 8@<<,>H"D44

1981 (@*": +0,(@*>48 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1981 (@*", H@< II, R"FH\ B,D&"b,
FHD. 75 4 76 ">(:. H,8FH".

257 A/CN.4/488, FHD. 79.
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EL,D" BD4<,>,>4b >@D<Z @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ

141. =@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ $Z:" >"2&">" 8"<,D@6 EJ*" BD4

D"FF<@HD,>44 *,:" ]9E3 " &"0>@6 >@D<@6 <,0*J>"D@*>@(@ BD"&"" 258. % 8@>H,8FH, 4F8",
BD,*Xb&:,>>@(@ @H 4<,>4 :4P" ( & H@< R4F:, 8@DB@D"P44) (@FJ*"DFH&"- 4FHP", 8"<,D" 8D"H8@

@N"D"8H,D42@&":" ^HJ >@D<J F:,*J`V4< @$D"2@<:

" RH@$Z <,0*J>"D@*>Z6 4F8 [ @H 4<,>4 @H*,:\>ZN L424R,F84N :4P 4:4 8@DB@D"P46] $Z:

BD4,<:,<Z<, *@FH"H@R>@, RH@$Z 4F8 B@ FJV,FH&J $Z: BD,*Xb&:,> & 8@<B,H,>H>Z, FJ*Z 4

D"FF<@HD,>, >"F8@:\8@ ^H@ B@2&@:b`H <,FH>Z, 2"8@>Z 4 BD@P,*JDZ, BD4R,<

$,2D,2J:\H"H>@" 259.

G"84< @$D"2@<, 8"<,D" 4FB@:\2@&":" ^HJ >@D<J 8"8 @H>@FbVJ`Fb 8 *@BJFH4<@FH4 4F8@& & D"<8"N

*4B:@<"H4R,F8@6 2"V4HZ. 3FR,DB">4, &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ @>" D"FF<"HD4&":" 8"8

& BD4>P4B, @H*,:\>@, @H " FJV,FH&" *,:"" 260. G"8@&@ HD"*4P4@>>@, B@>4<">4, ^H@6 >@D<Z.

142. % @H:4R4, @H ^H@(@ & FH"H\, 22 BD,*:"(",HFb 4FR,DB">4, &>JHD,>>4N FD,*FH& 2"V4HZ &

D"<8"N FH"H\4 21(2) & F:,*J`V,6 L@D<J:4D@&8,: " ,F:4 B@&,*,>4, (@FJ*"DFH&" F@2*":@ F4HJ"P4`,
>, F@@H&,HFH&J`VJ` D,2J:\H"HJ, BD,*JF<@HD,>>@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@< @

F@@H&,HFH&J`V,< @$D"V,>44 F 4>@FHD">>Z<4 ... :4P"<4 ... >@ 42 J8"2">>@(@ @$b2"H,:\FH&"

F:,*J,H, RH@ *">>Z6 4:4 ^8&4&":,>H>Z6 D,2J:\H"H <@0,H, H,< >, <,>,,, $ZH\ @$,FB,R,>

B@F:,*J`V4< B@&,*,>4,< (@FJ*"DFH&"". % H"84N F:JR"bN F@(:"F>@ FH"H\, 22 >"DJT,>4,

@$b2"H,:\FH&" BD@4FN@*4H :4T\ & H@< F:JR", 4 H@(*", 8@(*" ^LL,8H4&>Z, &>JHD,>>4, FD,*FH&"

2"V4HZ 4FR,DB">Z. % ^H@6 F&b24 >,@$N@*4<@ @H<,H4H\ >,F8@:\8@ <@<,>H@&.

143. ;,0*J H,<, $@:\T4>FH&@ F4HJ"P46, @N&"HZ&",<ZN >@D<@6 @$ 4FR,DB">44 &>JHD,>>4N FD,*FH&

2"V4HZ, >, >@F4H H"8@(@ N"D"8H,D"261. ="BD4<,D, FJV,FH&J,H @$V,, <,0*J>"D@*>@,

@$b2"H,:\FH&@ *:b &F,N (@FJ*"DFH& >, *@BJF8"H\ BD@42&@:\>@6 *4F8D4<4>"P44 & @H>@T,>44

4>@FHD">P,&. G@R>@, F@*,D0">4, ^H@(@ @$b2"H,:\FH&" & *">>@< F:JR", >"F >, *@:0>@ $,FB@8@4H\.
AD@$:,<" 2"8:`R",HFb & H@<, RH@, 8"8 @R,&4*>@: a) >@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH&

2"V4HZ BD4<,>b,HFb 8 4F8"<, F&b2">>Z< F >"DJT,>4,< ^H@(@ @$b2"H,:\FH&", 4 b) RH@ ^H@(@,
@*>"8@, >, BD@4FN@*4H & H@< F:JR",, 8@(*" (@FJ*"DFH&@ 4<,,H &@2<@0>@FH\ *@BJF8"H\

*4F8D4<4>"P4` & @H>@T,>44 4>@FHD">P,& BD4 JF:@&44, RH@ @>@ JB:"R4&",H 4< 8@<B,>F"P4`262.
% B,D&J` @R,D,*\ @>@ @$b2">@ >, *@BJF8"H\ *4F8D4<4>"P44. % H"84N F:JR"bN >"DJT,>4,

<,0*J>"D@*>@(@ BD"&" BD@4FN@*4H & H@H <@<,>H, 8@(*" H"8@, @$D"V,>4, 4<,,H <,FH@. ="DJT,>4,

>, B,D,>@F4HFb >" $@:,, B@2*>`` *"HJ, 8@(*" 4FR,DB">Z &>JHD,>>4, FD,*FH&" 2"V4HZ 4:4 8@(*"

BD,*:@0,>@ 8"8@,- H@ ^8&4&":,>H>@, &@2<,V,>4,. % H"84N F:JR"bN, 8@(*" >"DJT,>4,

258 Case concerning Elettronica Sicula S.p.A.(ELSI), I.C.J. Reports 1989 ,
p. 15, at p. 42 (para. 50). See also Interhandel Case, I.C.J. Rports 1959 , p. 6, at
p. 27.

259 I.C.J. Reports 1989 , p. 15, at p. 46 (para. 59).

260 Ibid., p. 48 (para. 63).

261 E<. BJ>8H 74 &ZT,.

262 E<. BJ>8HZ 62 4 63 &ZT,.
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<,0*J>"D@*>@(@ BD"&" J0, BD@42@T:@, 4FR,DB">4, &>JHD,>>4N FD,*FH& 2"V4HZ b&:b,HFb

FH">*"DH>Z< BD@P,FFJ":\>Z< JF:@&4,< *@BJFH4<@FH4 4F8"263.

144. ),6FH&4H,:\>@, ,FH\ F:JR"4, 8@(*" " @$b2"H,:\FH&@ *@BJF8",H, RH@$Z ^H@H ^8&4&":,>H>Z6

D,2J:\H"H, H,< >, <,>,,, $Z: *@FH4(>JH F B@<@V\` B@F:,*J`V,(@ B@&,*,>4b (@FJ*"DFH&"". %

8"R,FH&, BD4<,D" <@0>@ 4FB@:\2@&"H\ F@*,D0"V,,Fb &@ <>@(4N *&JFH@D@>>4N *@(@&@D"N @ 2"V4H,

4>&,FH4P46 @$V,, B@:@0,>4, @ H@<, RH@ 4>&,FH4P44 >, <@(JH $ZH\ ^8FBD@BD44D@&">Z, " 4>"R,
8"8 *:b @$V,FH&,>>@(@ $:"(", $,2 *4F8D4<4>"P44, F F@$:`*,>4,< 2"8@>>@FH4 4 F &ZB:"H@6

8@<B,>F"P44" 264. % F:JR",, 8@(*" BD@4FN@*4H >,*4F8D4<4>"P4@>>"b ^8FBD@BD4"P4b $,2 &ZB:"HZ

8@<B,>F"P44, FJH\ >"DJT,>4b 2"8:`R",HFb & >,&ZB:"H, 8@<B,>F"P44, 4 <@0>@ FR4H"H\, RH@ H"8"b

>,&ZB:"H" 4<,:" <,FH@ & <@<,>H, F:,*J`V46 2" ^8FBD@BD4"P4,6. %<,FH, F H,< >,&ZB:"H"

H,@D,H4R,F84 B@- BD,0>,<J @H:4R",HFb @H 4FR,DB">4b &>JHD,>>4N FD,*FH& FJ*,$>@6 2"V4HZ, 4

>"DJT,>4, & H"8@< F:JR", $J*,H 4<,H\ <,FH@ & <@<,>H @8@>R"H,:\>@6 >,&ZB:"HZ 8@<B,>F"P44

>,2"&4F4<@ @H H@(@, 8"8 BD@42@T:" ^H" >,&ZB:"H"265.

145. ;@(JH $ZH\ H"80, F:JR"4, 8@(*" >,BD,*@FH"&:,>4, "*,8&"H>ZN &>JHD,>>4N FD,*FH& 2"V4HZ

F"<@ B@ F,$, b&:b,HFb 2>"R4<Z< <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<. ]H@ BD@4FN@*4H,
>"BD4<,D, 8@(*" JV,D$ 4>@FHD">PJ BD4R4>b,HFb B@&,*,>4,<, >, BD4F&"4&",<Z< (@FJ*"DFH&J266,

263 % ^H@6 F&b24 >@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ <@0,H >, BD4<,>bH\Fb,
8"8 @H<,H4:" 8"<,D" BD4 D"FF<@HD,>44 *,:" ]9E3: I.C.J. Reports 1989 , p. 15, at p. 42
(para. 50). E<. H"80, D,2@:`P4` B@ >@D<, @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ,
BD4>bHJ` 3>FH4HJH@< <,0*J>"D@*>@(@ BD"&" & 1956 (@*J; F@(:"F>@ ^H@6 D,2@:`P44 " *">>"b >@D<"
>, BD4<,>b,HFb ... & F:JR"bN, 8@(*" ,, BD4<,>,>4, $Z:@ 4F8:`R,>@ F@(:"T,>4,<

F@@H&,HFH&J`V4N (@FJ*"DFH&" (Annuaire ..., vol. 46, 1956, p. 358). ?*>"8@ ,F:4 >"DJT,>4b

>,H, H@ BD,0*, &F,(@ >, $J*,H <,0*J>"D@*>@(@ 4F8". G@ 0, F"<@, <@0>@ @H<,H4H\ 4 &

@H>@T,>44 H,N F:JR",&, 8@(*" $Z:@ BD42>">@, RH@ (@FJ*"DFH&@ :4T,>@ &@2<@0>@FH4 FFZ:"H\Fb >"

4FR,DB">4, &>JHD,>>4N FD,*FH& 2"V4HZ &&4*J H@(@, RH@ @>@ >, F*,:":@ ^H@(@ >" BD,*&"D4H,:\>@6

FH"*44: >"BD4<,D ECHR, Aydin v. Turkey , judgement of 25 September 1997. See also
Ireland v. United Kingdom Case , ECHR, Series A , vol. 25 (1978), cited above,
para. 123.

264 E<., >"BD4<,D, F@(:"T,>4, <,0*J 74H"6F8@6 ="D@*>@6 C,FBJ$:48@6 4 KD">P4,6 @

&2"4<>@< B@@VD,>44 4 2"V4H, 4>&,FH4P46, A"D40, 30 <"b 1984 (@*", FH"H\b 4(2): (1985) 24
ILM 550.

265 ="BD4<,D, BD4>bH4, 2"8@>", *@BJF8"`V,(@ ^8FBD@BD4"P4` 4<JV,FH&" 4 BDb<@

4F8:`R"`V,(@ :`$J` 8@<B,>F"P4`, $J*,H BD,*FH"&:bH\ F@$@6 >"DJT,>4, H"8@(@ *@(@&@D>@(@

B@:@0,>4b, @*>"8@ >@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ $J*,H BD,*&"D4H,:\>Z<

JF:@&4,< *@BJFH4<@FH4 <,0*J>"D@*>@(@ 4F8" @H 4<,>4 :`$@(@ :4P", B@*&,D(T,(@Fb H"8@6

^8FBD@BD4"P44. G"8, >"BD4<,D, B@H,DB,&T,<J F@$FH&,>>48J <@0,H B@HD,$@&"H\Fb @FB@D4H\

8@>FH4HJP4@>>@FH\ ^H@(@ 2"8@>", ,F:4 ^H@ `D4*4R,F84 &@2<@0>@. E<., >"BD4<,D, D,T,>4,

+&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8" B@ *,:J Lithgow and Others , ECHR, vol. 102 (1986),
at p. 74 (para. 206); 4 D,T,>4, +&D@B,6F8@6 8@<4FF44 B@ BD"&"< R,:@&,8" No. 27/55 @H

31 <"b 1956 (@*" & European Commission of Human Rights, Documents and Decisions,
1955-1956-1957 , p. 139.

266 E<. D,T,>4b 7@<4FF44 B@ @$V4< BD,H,>24b< <,0*J ;,8F48@6 4 E@,*4>,>>Z<4

SH"H"<4 !<,D484 B@ *,:J =,,D" (1926) 4 UNRIAA pp. 60-66, 4 )0,6<F" (1926), ibid.,
pp. 82-98.
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4:4 8@(*" >"DJT,>4, F&b2">@ F >"DJT,>4,< JFH">@&:,>>ZN BD@P,FFJ":\>ZN FH">*"DH@&,
2"8D,B:,>>ZN & *@(@&@D, 4:4 @$V,< <,0*J>"D@*>@< BD"&,, 4 @>@ BD@4FN@*4H & <@<,>H, 8@(*"

BD,*BD4>4<",HFb B@BZH8" B@:JR4H\ J*@&:,H&@D,>4,267. ?*>"8@ ^H@ b&>@ >, H" F4HJ"P4b, 8@H@D"b

BD,*JF<"HD4&",HFb & FH"H\, 22, B@F8@:\8J & H"84N F:JR"bN @F>@&">4,< 4F8", BD,*Xb&:,>>@(@ &

(@FJ*"DFH&,>>@< FJ*,, >, b&:b,HFb F"<" B@ F,$, " F4HJ"P4b, >, F@@H&,HFH&J`V"b D,2J:\H"HJ,
BD,*JF<@HD,>>@<J <,0*J>"D@*>Z< @$b2"H,:\FH&@< [ BD4<,>4H,:\>@ 8 (@FJ*"DFH&J]". ]H" F4HJ"P4b,
F8@D,,, >"FHJB",H B@2*>,,, 8@(*" J0, F@$FH&,>>Z, *,6FH&4b FJ*" BD@H4&@D,R"H @$b2"H,:\FH&J

(@FJ*"DFH&".

% 8"8@6 <@<,>H F@&,DT",HFb >"DJT,>4, <,0*J>"D@*>@(@ BD"&", F&b2">>@, F @$D"V,>4,< F

4>@FHD">P"<4?

146. K@D<J:4D@&8" FH"H\4 22 &,F\<" >"B@<4>",H *@&@* 3H":44 & *,:, @ L@FL"H"N & ;"D@88@

( BD,*&"D4H,:\>Z, &@2D"0,>4b) 268. % ^H@< F:JR", KD">P4b BD42>":" H@:\8@ `D4F*48P4` FJ*" &

@H>@T,>44 " F4HJ"P46 4:4 L"8H@&, 4<,&T4N <,FH@ B@F:," 1931 (@*". Q"FH4R>@ 4F8 3H":44 $Z:

F&b2"> F :4T,>4,< >,F8@:\84N 4H":\b>F84N (D"0*"> 4<JV,FH&" & D,2J:\H"H, D,T,>4b JBD"&:,>4b

T"NH ;"D@88@, BD4>bH@(@ & 1925 (@*J. #Z:@ @H<,R,>@, RH@ D,T,>4, 1925 (@*" " FH":@
@8@>R"H,:\>Z< H@:\8@ & D,2J:\H"H, @BD,*,:,>>ZN *,6FH&46, 4<,&T4N <,FH@ B@F:, 8D4H4R,F8@6

*"HZ 4 @8@>R"H,:\>@(@ @H8"2" JFHD">4H\ 8"84<- :4$@ @$D"2@< F4HJ"P4`, F@2*">>J` & 1925 (@*J",
4 RH@ ^H@H @H8"2 4<,: <,FH@ H@:\8@ B@F:, 1931 (@*"269. EJ* @H8:@>4: ^H@H *@&@* (11 (@:@F"<4

BD@H4& 1). A@ ,(@ <>,>4`, D,T,>4, 1925 (@*" $Z:@ >,2"8@>>Z< 4 B@F:,*J`V46 @H8"2 42<,>4H\

^H@ D,T,>4, BD@FH@ @$@2>"R4: " @*4> 42 ^H"B@& & @$FJ0*,>44, 8@H@D@, >"R":@F\" B@F:, D,T,>4b

1925 (@*", 4 >, BD,*FH"&:b: F@$@6 F"<@FH@bH,:\>@(@ 4FH@R>48" *:b 0":@$Z:

" 4<,>>@ & ^H@< D,T,>44 <Z *@:0>Z JF<@HD,H\ >"DJT,>4, <,0*J>"D@*>@(@ BD"&" -
@8@>R"H,:\>@, *,b>4,, 8@H@D@, F"<@ B@ F,$, <@(:@ >,B@FD,*FH&,>>@ B@&:,R\ <,0*J>"D@*>J`

@H&,HFH&,>>@FH\. A@F8@:\8J ^H@ *,b>4, BD4F&"4&",HFb (@FJ*"DFH&J 4 8&":4L4P4DJ,HFb 8"8

BD@H4&@D,R"V,, *@(@&@D>@<J BD"&J *DJ(@(@ (@FJ*"DFH&", <,0*J>"D@*>"b @H&,HFH&,>>@FH\ &

@H>@T,>4bN <,0*J *&J<b (@FJ*"DFH&"<4 &@2>48",H >,<,*:,>>@. % ^H4N @$FH@bH,:\FH&"N

BD,*B@:"(",<Z6 @H8"2 & BD"&@FJ*44 ... BD@FH@ BD4&@*4H 8 H@<J, RH@ >,2"8@>>@, *,b>4,

BD@*@:0",H FJV,FH&@&"H\" 270.

7"8 BD,*B@:"(",H ^H" L@D<J:4D@&8", EJ* >, 2"HD"(4&": &@BD@F @ H@<, $Z:@ :4 F&b2">@

BD,*B@:"(",<@, >,2"8@>>@, B@&,*,>4, KD">P44 @H 4<,>4 ;"D@88@ F *:bV4<Fb BD@H4&@BD"&>Z<

267 E<. >"BD4<,D, FH"H\` 6 ;,0*J>"D@*>@6 8@>&,>P44 @ :48&4*"P44 &F,N L@D< D"F@&@6

*4F8D4<4>"P44, FH"H\` 2(3) ;,0*J>"D@*>@(@ B"8H" @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N,
FH"H\` 13 +&D@B,6F8@6 8@>&,>P44 @ BD"&"N R,:@&,8" 4 FH"H\` 25 !<,D48">F8@6 8@>&,>P44 @

BD"&"N R,:@&,8".

268 P.C.I.J., Series A/B , No. 74 (1938). ?$FJ0*,>4, ^H@(@ *,:" F<. & 8@<<,>H"D44 8

FH"H\, 22, BJ>8HZ 25-28.

269 Ibid., at p. 27.

270 Ibid., at p. 28.
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*,b>4,<; B@ FJH4, EJ* *": B@>bH\, RH@ H"8@, *,b>4, 4<,:@ <,FH@271. %@BD@F 2"8:`R":Fb &

H@<, &@2>48:" :4 BD,*B@:"(",<"b BD@H4&@BD"&>@FH\ *@ 1931 (@*" *:b P,:,6 BD4<,>,>4b

L"8J:\H"H4&>@6 @(@&@D84 KD">P44, 4 EJ* *": >" ^H@ JH&,D*4H,:\>Z6 @H&,H. G"8@, @BD,*,:,>4,

( N@Hb @>@ 4 8"F",HFb `D4F*48P44 EJ*", " >, @H&,HFH&,>>@FH4 (@FJ*"DFH& B@ FJV,FH&J) BDb<@

BD@H4&@D,R4H L@D<J:4D@&8, FH"H\4 22272.

%Z&@*Z B@ FH"H\, 22

147. A@ ^H4< BD4R4>"< ( & *@B@:>,>4, 8 H,<, 8@H@DZ, $Z:4 42:@0,>Z & F&b24 F@ FH"H\b<4 21 4

25(3) FH"H\b 22 >,J<,FH>". %@BD@F 2"8:`R",HFb & H@<, F:,*J,H :4 ,, BD@FH@ 4F8:`R4H\ 4:4

2"<,>4H\ 8"84<- H@ *DJ(4< B@:@0,>4,<, 8"F"`V4<Fb 4FR,DB">4b &>JHD,>>4N FD,*FH& 2"V4HZ. +FH\

*@&@*Z & B@:\2J BD@FH@(@ 4F8:`R,>4b, B@F8@:\8J & P,:@< & FL,DJ BD@,8H@& FH"H,6 >, &N@*bH

&@BD@FZ *@BJFH4<@FH4 <,0*J>"D@*>ZN 4F8@&. 7D@<, H@(@, J*@&:,H&@D4H,:\>"b L@D<J:4D@&8" >@D<Z

@ &>JHD,>>4N FD,*FH&"N 2"V4HZ B@HD,$@&":" $Z $@:,, R,< @*>@6 FH"H\4. 7 R4F:J &@BD@F@&,
8@H@DZ, >,@$N@*4<@ @$FJ*4H\, @H>@FbHFb @BD,*,:,>4, " &>JHD,>>4N FD,*FH& 2"V4HZ" 4 4N

4FR,DB">4b273, D"2(D">4R,>4, <,0*J " BDb<Z<4" 4F8"<4 (@FJ*"DFH&" 8 (@FJ*"DFH&J ( 8 8@H@DZ<
^H" >@D<" >, BD4<,>b,HFb) 4 " 8@F&,>>Z<4" 4F8"<4 & D"<8"N *4B:@<"H4R,F8@6 2"V4HZ ( 8
8@H@DZ< @>" BD4<,>b,HFb) 274, BD4<,>,>4, >@D<Z @ &>JHD,>>4N FD,*FH&"N 2"V4HZ 8 *DJ(4<

*,:"<, >"BD4<,D 2"HD"(4&"`V4< >"DJT,>4b BD"& R,:@&,8" >,2"&4F4<@ @H (D"0*">FH&"275,

271 E ^H4< FJ*\b &"> ]6F4>(" F@(:"F4:Fb. ?> >, F@(:"F4:Fb F H@:8@&">4,< 2"b&:,>4b

KD">P44: at pp. 34-35. EJ*\b Q,> B@*R,D8>J:, RH@ " <@>@B@:4b, N@Hb @>" 4 $Z:" JRD,0*,>"

2"8@>@*"H,:\FH&@< 1920 (@*", F,(@*>b B@- BD,0>,<J FJV,FH&J,H. +F:4 ^H@ BD@H4&@BD"&>@, H@ ^H@

BD@H4&@BD"&>@ >, H@:\8@ F H@R84 2D,>4b ,, F@2*">4b, >@ 4 BD@*@:0,>4b" (at p. 36). ]H"

B@FZ:8", $,FFB@D>@, $Z:" BD"&4:\>@6, @*>"8@ @>" >, *",H @H&,H" >" B@*>bHZ6 &@BD@F. ?(@&@D8"

KD">P44 $Z:" FL@D<J:4D@&">" F:,*J`V4< @$D"2@<: "... & @H>@T,>44 &F,N FB@D@&, 8@H@DZ,

&@2>48>JH B@F:, D"H4L48"P44 >"FH@bV,6 *,8:"D"P44 B@ B@&@*J F4HJ"P46 4:4 L"8H@&, 4<,&T4N

<,FH@ B@F:, ^H@6 D"H4L48"P44" ( B@*R,D8>JH@ "&H@D@<). EJ*, BD4>4<"b @(D">4R4H,:\>@,

H@:8@&">4, LD">PJ2F8@6 @(@&@D84, 2"b&4:, RH@ FB@D 4 $Z: F&b2">, 4 &@2>48 42 F4HJ"P46 4:4

L"8H@&, 4<,&T4N <,FH@ *@ 8D4H4R,F8@6 *"HZ: at pp. 24, 26-27. ):b EJ*" $Z:@ >,&"0>@, RH@

^H4 F4HJ"P44 4:4 L"8HZ B@F:J04:4 @F>@&">4,< *:b &@2>48>@&,>4b *:bV,(@Fb BD@H4&@BD"&>@(@

*,b>4b, BD@4FN@*bV,(@ &@ &D,<,>4 4 B@F:, 8D4H4R,F8@6 *"HZ. A@F:, ^H@6 *"HZ >48"8@(@ >@&@(@

FB@D" >, &@2>48:@, " 4<,:@ <,FH@ :4T\ BD@*@:0,>4, FJV,FH&J`V,(@ FB@D".

272 E<. H"80, the Finnish Ships Arbitration, UNRIAA, vol. III (1934), at
p. 1484, 4 the Panevezys-Saldutiskis Railway Co . case, P.C.I.J., Ser. A/B , No. 76
(1939).

273 7D"H8@ D"FF<"HD4&",HFb & 8@<<,>H"D44 8 FH"H\, 22, BJ>8HZ 47-51.

274 E<,0>Z6 &@BD@F 2"8:`R",HFb & H@<, D"FBD@FHD">b,HFb :4 >@D<" @$ 4FR,DB">44

&>JHD,>>4N FD,*FH& 2"V4HZ >" JV,D$, BD4R4>,>>Z6 (@FJ*"DFH&,>>Z< @D(">"<, "(,>H"< 4:4

8@DB@D"P4b<: F<. 8@<<,>H"D46 8 FH"H\, 22, BJ>8HZ 43-45.

275 7@<4FF4b D,T4:", RH@ $Z:@ $Z BD,0*,&D,<,>>@ &ZF8"2Z&"H\ <>,>4, B@ ^H@<J &@BD@FJ,
@H<,H4&, RH@ *@(@&@DZ @ BD"&"N R,:@&,8" F@*,D0"H R,H8@, B@:@0,>4, >" ^HJ H,<J: 8@<<,>H"D46 8

FH"H\, 22, BJ>8H 46. A@ B@&@*J >@D<Z @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ & F&b24 F

>"DJT,>4b<4 @$b2"H,:\FH& & @$:"FH4 BD"& R,:@&,8" F<., FD,*4 BD@R,(@, C.F. Amerasinghe, "The
Rule of Exhaustion of Domestic Remedies in the Framework of International Systems

( BD@*@:0,>4,...)
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BD4<,>,>4, ^H@6 >@D<Z 8 JV,D$J, &@2>48T,<J 2" BD,*,:"<4 H,DD4H@D44 (@FJ*"DFH&"

@H&,HR48"276, &@BD@F @ H@<, *@:0>@ :4 $ZH\ BD,*JF<@HD,>@ 4F8:`R,>4, 8 ^H@6 >@D<, *:b

F:JR",& Hb084N >"DJT,>46 4:4 <"FF@&ZN >"DJT,>46277 4 &@BD@F @$ @H8"2, @H BD4<,>,>4b ^H@6

>@D<Z278. ]H4 &@BD@FZ $J*JH D"FF<@HD,>Z *":,, 7@<4FF4,6 & D"<8"N ,, D"$@HZ B@ H,<,

*4B:@<"H4R,F8@6 2"V4HZ279. %<,FH, F H,< 4F84 @H 4<,>4 4>@FHD">P,& 4FH@D4R,F84 &F,(*" $Z:4

(:"&>Z< @F>@&">4,< *:b @H&,HFH&,>>@FH4 (@FJ*"DFH&, 4 >@D<" @$ 4FR,DB">44 &>JHD,>>4N FD,*FH&

2"V4HZ BD,BbHFH&J,H BD,*Xb&:,>4` 4F8@& & F&b24 F >"DJT,>4,< <,0*J>"D@*>@(@ @$b2"H,:\FH&", RH@

@$FJ0*",HFb & (:"&, III. I*@&:,H&@D4H,:\>@(@ $":">F" <@0>@ $Z $Z:@ *@FH4R\ BJH,< 42<,>,>4b

L@D<J:4D@&84 FH"H\4 22, F*,:"& ,, 8:"J2J:@6 " $,2 JV,D$" *:b" 4 BD,*@FH"&4& &@2<@0>@FH\

7@<4FF44 @$FJ*4H\ *,H":4 ,, BD4<,>,>4b & D"<8"N D"$@HZ B@ *4B:@<"H4R,F8@6 2"V4H,280.

148. QH@ 8"F",HFb <,FH" BD,*:"(",<@6 FH"H\4, H@, 8"8 BD,*FH"&:b,HFb, ,, F:,*J,H &8:`R4H\ &@

&H@DJ` R"FH\ BD@,8H" FH"H,6, B@F8@:\8J @>" 8"F",HFb, F8@D,,, D,":42"P44 @H&,HFH&,>>@FH4, R,< ,,

BD@4FN@0*,>4b. A@8" 0,, @*>"8@, ^H" FH"H\b <@0,H @FH"&"H\Fb & (:"&, III. %@BD@F @ <,FH,

<@0>@ $J*,H &>@&\ D"FF<@HD,H\ B@F:, H@(@, 8"8 $J*,H @BD,*,:,>@ F@*,D0">4, &H@D@6 R"FH4.

3. AD@R4, &@BD@FZ, F&b2">>Z, F >"DJT,>4,< <,0*J>"D@*>@(@

@$b2"H,:\FH&"

275 (... BD@*@:0,>4,)
for the Protection of Human Rights", Z.a.ö.R.V., vol. 28, 1968, p. 257;
A.A. Cançado Trindade, The Application of the Rule of Exhaustion of Local Remedies
in International Law: Its Rationale in the International Protection of Individual
Rights , Cambridge University Press, Cambridge, 1983; J. Guinand, "La règle de
l’épuisement des voies de recours internes dans le cadre der systèmes
internationaux de protection des droits de l’homme", Revue belge de droit
international , vol. 4, 1968, p. 471; D. Sulliger, L’epuisement des voies de recours
internes en droit international général et dans la Convention européenne des Droits
de l’homme (Imprimerie des Arts et Métiers, Lausanne, 1979); Wyler, L’Illicite et
la condition des personnes privées (Paris, Pedone, 1995), pp. 65-89.

276 ]H@ B@*D@$>@ @$FJ0*",HFb & 8@<<,>H"D44 8 FH"H\, 22, BJ>8HZ 38-42.

277 E<. Ireland v. United Kingdom, ECHR, Series A , vol. 25 (1978).

278 A@ B@&@*J >@D<Z @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& 2"V4HZ & P,:@< F<. *":,,

C.F. Amerasinghe, Local Remedies in International Law , Grotius, Cambridge, 1990;
A.A. Cançado Trindade, "The Birth of State Responsibility and the Nature of the
Local Remedies Rule", Revue de droit international, de sciences diplomatiques et
politiques , vol. 65, 1978, 157; J. Chappez, La règle de l’épuisement des voies de
recours internes (Paris, Pedone, 1972); K. Doehring, "Local Remedies, Exhaustion
of", in R. Bernhardt (ed.), Encyclopedia of Public International Law , vol. 1, 1981,
pp. 136-140; G. Perrin, "La naissance de la responsabilité internationale et
l’épuisement des voies de recours internes dans le projet d’articles de la C.D.I.",
Festschrift für R. Bindschedler , Stämpfli, Bern, 1980, pp. 271-291.

279 E<. ;. #,>>J>", AD,*&"D4H,:\>Z6 *@8:"* B@ *4B:@<"H4R,F8@6 2"V4H,, A/CN.4/484
(1998 (@*), @F@$,>>@ BJ>8HZ 18 4 55.

280 G,8FH BD,*:"(",<@(@ B@:@0,>4b F<. & BJ>8H, 156 >40,.
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149. % D"<8"N (:"&Z III >,@$N@*4<@ D"FF<@HD,H\ ,V, *&" &@BD@F".

a) ),6FH&4, <,0*J>"D@*>ZN @$b2"H,:\FH& & BD@FHD">FH&, 4 &@BD@FZ, F&b2">>Z, F

>"DJT,>4,<

150. A,D&Z6 &@BD@F 8"F",HFb B@H,>P4":\>@6 D,:,&">H>@FH4 F@@$D"0,>46 ratione loci & F&b24 F

>"DJT,>4,< <,0*J>"D@*>@(@ @$b2"H,:\FH&". % FH"H\bN 12 4 13 ( BD4>bHZN & B,D&@< RH,>44)
D"FF<"HD4&",HFb B@&,*,>4, @*>@(@ (@FJ*"DFH&" 4:4 @D(">42"P44 >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&".
% >4N BD,*JF<"HD4&",HFb, RH@ <,FH@ H"8@(@ B@&,*,>4b 8"8 H"8@&@, >, b&:b,HFb @F>@&">4,< *:b

BD4F&@,>4b ,(@ BD4>4<"`V,<J (@FJ*"DFH&J. ?*>"8@ & R"FH4 HD,H\,6 @HFJHFH&J,H FH"H\b, & 8@H@D@6

D"FF<"HD4&",HFb " BD@FHD">FH&,>>Z6 "FB,8H BD@H4&@BD"&>@FH4" 281. ]H@ >,<>@(@ B"D"*@8F":\>@.
GDJ*>@ BD,*FH"&4H\ F,$,, RH@ <,FH@ b&:b,HFb D,T"`V4< L"8H@D@< *:b BD4F&@,>4b ( $J*\ H@
B@&,*,>4, (@FJ*"DFH&" 4:4 >,H) 282, & H@ &D,<b 8"8 >, &Z2Z&",H >48"84N F@<>,>46, RH@ <,FH@

F@&,DT,>4b *,b>4b ( >" H,DD4H@D44 (@FJ*"DFH&" 4:4, B@ 8D"6>,6 <,D,, >" H,DD4H@D44,
>"N@*bV,6Fb B@* ,(@ `D4F*48P4,6 4:4 8@>HD@:,<) <@0,H 4<,H\ F"<@, >,B@FD,*FH&,>>@, @H>@T,>4,

8 &@BD@FJ @ H@<, $Z:@ :4 >"DJT,>@ @$b2"H,:\FH&@. E&b2\ <,0*J ^H4<4 *&J<b "FB,8H"<4 B@:JR4:"

F&@, 8:"FF4R,F8@, @HD"0,>4, & &ZF8"2Z&">44 "D$4HD" 'J$,D" & *,:, "Spanish Zone of Morocco
Claims" @ H@<, RH@ " 8"8 BD,*FH"&:b,HFb, @H&,HFH&,>>@FH\ @*>@(@ (@FJ*"DFH&", >"FHJB"`V"b BD4

@BD,*,:,>>ZN @$FH@bH,:\FH&"N B,D,* *DJ(4< (@FJ*"DFH&@< B@ @H>@T,>4` 8 (D"0*">"< B@F:,*>,(@,
&F,(*" D"FF<"HD4&",HFb 8"8 @(D">4R,>>"b F@$ZH4b<4, BD@4FT,*T4<4 >" H,DD4H@D44 @H&,HFH&,>>@(@

(@FJ*"DFH&". ?H&,HFH&,>>@FH\ 4 H,DD4H@D4":\>Z6 FJ&,D,>4H,H @8"2Z&"`H *DJ( >" *DJ(" &2"4<>@,

&@2*,6FH&4," 283. #@:,, >,*"&>,6 L@D<J:4D@&8@6 b&:b,HFb L@D<J:4D@&8" ;,0*J>"D@*>@(@ EJ*" &

2"8:`R,>44 B@ *,:J @ ="<4$44, & 8@H@D@6 (@&@D4HFb, RH@ " L424R,F846 8@>HD@:\ >"*
H,DD4H@D4,6, " >, FJ&,D,>4H,H 4:4 2"8@>>@FH\ H4HJ:" b&:b,HFb @F>@&@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&"

2" *,6FH&4b, 2"HD"(4&"`V4, *DJ(4, (@FJ*"DFH&"" 284. ;>@(4, B,D&4R>Z, >@D<Z FL@D<J:4D@&">Z F@

FFZ:8@6 >" H,DD4H@D4":\>J` BD4&b28J B@&,*,>4b: >"BD4<,D, >@D<", >" 8@H@DJ` F@F:":Fb EJ* &

281 A@ @B4F">4` %"6:,D" - 8"8 @*4> 42 >,F8@:\84N B@*N@*@& 8 D,T,>4` BD@$:,<Z: E.
Wyler, L’Illicite et la condition des personnes privées (Paris, Pedone, 1995),
pp. 92-119.

282 ?HR"FH4 B@ ^H@6 BD4R4>, 4F8:`R,>4, FH"H,6 12 4 13 $Z:@ D,8@<,>*@&">@ 4 JH&,D0*,>@

& BD,*&"D4H,:\>@< B@Db*8, 7@<4FF4,6 & 1998 (@*J: B,D&Z6 *@8:"* A/CN.4/490/Add.5,
BJ>8HZ 252-262.

283 (1924) 2 UNRIAA, p. 630, at p. 636. C"FF<"HD4&":Fb &@BD@F @$ @H&,HFH&,>>@FH4

3FB">44 2" B@&,*,>4, ,, (D"0*"> & <,0*J>"D@*>@6 2@>, G">0,D". %B@F:,*FH&44, D"FF<"HD4&"b

BD,H,>24` 28, "D$4HD B@FH">@&4: F:,*J`V,,:

" +F:4 JV,D$ >">,F,> & <,0*J>"D@*>@6 2@>,, H@ @H&,HFH&,>>@FH\ &:"FH,6 4FB">F8@6 2@>Z

<@0,H >"FHJB"H\ :4T\ & *&JN F:JR"bN, " 4<,>>@: ,F:4 @>4 >, BD,BbHFH&@&":4 @D(">42"P44

>" B@*&,*@<FH&,>>@6 4< H,DD4H@D44 (DJBB $">*4H@&, 8@H@DZ, BD@>48:4 & <,0*J>"D@*>J`

2@>J; ,F:4 @>4 >, &ZB@:>4:4 F&@4 @$b2">>@FH4, F&b2">>Z, F FJ*,$>Z< BD,F:,*@&">4,< 2"

BD,FHJB:,>4b, F@&,DT,>>Z, :4P"<4, >"N@*bV4<4Fb & 2@>,, 2" JBD"&:,>4, 8@H@D@6 ^H4

&:"FH4 @H&,R"`H".

Ibid., at pp. 699-700. E<. *":,, ibid., at pp. 707-710.

284 I.C.J. Reports 1971 , p. 16, at p. 54, " H"80, F<. <"H,D4":Z @$FJ0*,>46 &

B,D&@< *@8:"*,, A/CN.4/490/Add.5, BJ>8HZ 253-254.
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*,:, @$ 4>P4*,>H, & BD@:4&, 7@DLJ, 2"8:`R",HFb & H@<, RH@ >" 8"0*@< (@FJ*"DFH&, :,04H

@$b2"H,:\FH&@ " >, D"2D,T"H\ @F@2>">>@ 4FB@:\2@&"H\ F&@` H,DD4H@D4` *:b F@&,DT,>4b *,b>46,
>"DJT"`V4N BD"&" *DJ(4N (@FJ*"DFH&" 285.

151. % B@**,D08J &8:`R,>4b B@:@0,>4b B@ ^H@<J &@BD@FJ <@0>@ BD4&,FH4 FH"H\` 29 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, & 8@H@D@6 4*,H D,R\ @ H,DD4H@D4":\>@6 FL,D,

*,6FH&4b *@(@&@D@&. ?>" BD,*JF<"HD4&",H F:,*J`V,,:

" +F:4 4>@, >"<,D,>4, >, b&FH&J,H 42 *@(@&@D" 4:4 >, JFH">@&:,>@ 4>Z< @$D"2@<, H@

*@(@&@D @$b2"H,:,> *:b 8"0*@(@ JR"FH>48" & @H>@T,>44 &F,6 ,(@ H,DD4H@D44".

EH"H\b 29 <@0,H $ZH\ 4FH@:8@&">" 8"8 B@*D"2J<,&"`V"b a contrario, RH@ *@(@&@DZ prima
facie >, 4<,`H @$b2"H,:\>@6 F4:Z *:b 4N JR"FH>48@& & @H>@T,>44 B@&,*,>4b, 4<,`V,(@ <,FH@

2" BD,*,:"<4 4N H,DD4H@D44. ?*>"8@ ^H@, D"2J<,,HFb, >, H"8. ?N&"HZ&",H :4 *@(@&@D B@&,*,>4,

(@FJ*"DFH&"- JR"FH>48" 2" DJ$,0@<, 2"&4F4H @H H@:8@&">4b *@(@&@D", 4, 8"8 BD,*FH"&:b,HFb, &

*">>@< F:JR", 8"84,- :4$@ BD,2J<BP44 @HFJHFH&J`H. % >,8@H@DZN F:JR"bN ( >"BD4<,D, *@(@&@DZ @

,*4>@@$D"2>ZN 2"8@>"N 4:4 >@D<Z, 8"F"`V4,Fb D,04<" 4>@FHD">>ZN 4>&,FH4P46) 42 *@(@&@D" 4:4

,(@ @$X,8H" 4 P,:4 $J*,H b&FH&@&"H\, RH@ D,R\ 4*,H H@:\8@ @ BD,*B@:"(",<@< B@&,*,>44

(@FJ*"DFH&" >" ,(@ F@$FH&,>>@6 H,DD4H@D44. ?*>"8@ &@ <>@(4N *DJ(4N F:JR"bN (@FJ*"DFH&@ $J*,H

$D"H\ >" F,$b @H&,HFH&,>>@FH\ & @H>@T,>44 F&@,(@ B@&,*,>4b >,2"&4F4<@ @H H@(@, (*, @>@ 4<,,H

<,FH@. ="BD4<,D, @$b2"H,:\FH&" (@FJ*"DFH& >, F@&,DT"H\ (,>@P4* 4:4 >, BD4<,>bH\ BZH84

BD4<,>b`HFb B@ @H>@T,>4` 8 4N B@&,*,>4` & :`$@6 R"FH4 <4D"286. %<,FH, F H,< FBD"&,*:4&@,
RH@ FL,D" *,6FH&4b >,8@H@DZN @$b2"H,:\FH& <@0,H @H:4R"H\Fb BD4<,>4H,:\>@ 8 H,DD4H@D44

(@FJ*"DFH&" 4 ,(@ B@&,*,>4` 2" DJ$,0@<; >"BD4<,D, FJV,FH&J,H $@:,, T4D@846 8DJ( F4HJ"P46, &

8@H@DZN (@FJ*"DFH&@ <@0,H BD4<,>bH\ &@@DJ0,>>J` F4:J >" F&@,6 F@$FH&,>>@6 H,DD4H@D44 B@

FD"&>,>4` F BD4<,>,>4,< F4:Z >" H,DD4H@D44 4>@FHD">>@(@ (@FJ*"DFH&" 4:4 & @H8DZH@< <@D,.

152. G"84< @$D"2@<, &<,FH@ D,T,>4b @$V,(@ &@BD@F" @ FL,D, @N&"H" *@(@&@D>ZN @$b2"H,:\FH& F

H@R84 2D,>4b ratione loci ( 8"8 ^H@ <@0,H B@8"2"H\Fb), FH"H\b 29 %,>F8@6 8@>&,>P44 &

*,6FH&4H,:\>@FH4 8"F",HFb &@BD@F" @ H@<, F&b2">@ :4 (@FJ*"DFH&@ *@(@&@D@< & @H>@T,>44 &F,N

&N@*bV4N & ,(@ F@FH"& H,DD4H@D46 ( &8:`R"b F@FH"&>Z, R"FH4 L,*,D"H4&>@(@ (@FJ*"DFH&", 2"<@DF84,

H,DD4H@D44 4 H. *.). ]H@H &@BD@F & bF>@ &ZD"0,>>@6 L@D<, D,T",HFb &@ <>@(4N *@(@&@D"N,
@*>"8@ ,F:4 @> >, D,T,>, H@ *@(@&@D BD4<,>b,HFb 8@ &F,6 H,DD4H@D44 8"0*@(@ (@FJ*"DFH&"-
JR"FH>48". G"8, (@FJ*"DFH&@ >, <@0,H 2"b&:bH\ @ H@<, RH@ @>@ >, @$b2">@ &ZB@:>bH\ *@(@&@D

BD4<,>4H,:\>@ 8 B@&,*,>4`, 4<,`V,<J <,FH@, >"BD4<,D, &@ &N@*bV,6 & ,(@ F@FH"& 8@:@>44 4:4

BD@&4>P44. % FH"H\, 29 >, D"FF<"HD4&",HFb &@BD@F @ H@<, *,6FH&J,H :4 *@(@&@D>@, @$b2"H,:\FH&@

:4T\ & @H>@T,>44 8@>8D,H>@6 H,DD4H@D44 4:4 0, @>@ *,6FH&J,H & @H>@T,>44 B@&,*,>4b

(@FJ*"DFH&", >,2"&4F4<@ @H H@(@, (*, @>@ 4<,,H <,FH@287.

285 I.C.J. Reports 1949 , p. 4, at p. 22.

286 7"8 B@FH">@&4: EJ* & *,:, @ BD4<,>,>44 7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b

(,>@P4*" 4 >"8"2">44 2" >,(@ ( #@F>4b 4 ',DP,(@&4>" BD@H4& _(@F:"&44) ( AD,*&"D4H,:\>Z,
&@2D"0,>4b), I.C.J. Reports 1996 , p. 595, at p. 616 (para. 31).

287 % F&@,< 8@<<,>H"D44 8 ^H@<J B@:@0,>4` ( FH"H\b 25 BD@,8H" 1966 (@*"), 8@H@D@,

(:"F4H F:,*J`V,,: " +F:4 4>@, >"<,D,>4, >, b&FH&J,H 42 *@(@&@D" 4:4 >, JFH">@&:,>@ 4>Z<
@$D"2@<, H@ FL,D" BD4<,>,>4b *@(@&@D" D"FBD@FHD">b,HFb >" &F` H,DD4H@D4` 8"0*@(@ JR"FH>48"",
7@<4FF4b JB@<b>J:" BD,*:@0,>4b BD"&4H,:\FH& &8:`R4H\ & ^HJ FH"H\` &@BD@F @$

( BD@*@:0,>4,...)
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153. EH"H\b 29, 8"8 4 8@>8D,H>Z, B@:@0,>4b @ H,DD4H@D4":\>@< BD4<,>,>44 & *@(@&@D"N,
8"F",HFb FL,DZ @N&"H" @$b2"H,:\FH&", " >, &@BD@F@&, F&b2">>ZN F ,(@ >"DJT,>4,<. % BD@,8H"N

FH"H,6 4FB@:\2J`HFb B,D&4R>Z, >@D<Z <,0*J>"D@*>@(@ BD"&" & 4N FJV,FH&J`V,< &4*, 8"8

4FH@R>48 @$b2"H,:\FH&. ?>4 >, 8"F"`HFb &@BD@F@& H,DD4H@D4":\>@6 FL,DZ @N&"H" B,D&4R>ZN >@D< &

$@:\T,6 FH,B,>4, R,< 8"84N- :4$@ *DJ(4N &@BD@F@&, F&b2">>ZN F 4N F@*,D0">4,< 4:4

H@:8@&">4,<. %,D>@, RH@ F@$ZH4b 2" BD@T,*T4, 15 :,H, >"BD4<,D *,:@ E@D4>("288, *,:@

9@424*J289 4 *,:@ @ (,>@P4*, & #@F>44290, F&4*,H,:\FH&J`H @ >":4R44 B@H,>P4":\>@6 FL,DZ

@N&"H" ratione loci <>@(4N B,D&4R>ZN >@D<, 8@H@DZ, <@(:4 $Z $ZH\ 2"*J<">Z *:b BD4<,>,>4b

4F8:`R4H,:\>@ B@ @H>@T,>4` 8 H,DD4H@D44 F"<@(@ (@FJ*"DFH&". %<,FH, F H,< & 8"0*@< *,:,

&@2>48": &@BD@F @ F@*,D0">44 4:4 H@:8@&">44 F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z, @ 8@H@D@6 T:"

D,R\, " >, &@BD@F @ 8"8@6- :4$@ &H@D4R>@6 >@D<, & @$:"FH4 @H&,HFH&,>>@FH4. %4*4<@, $Z:@ $Z

P,:,F@@$D"2>Z< JB@<b>JH\ ^H4 F@$ZH4b & 8@<<,>H"D44 8 FH"H\, 16, @*>"8@, 8"8 BD,*FH"&:b,HFb,
@HFJHFH&J`H 8"84,- :4$@ @F>@&">4b L@D<J:4D@&"H\ FH"H\` ( B@*@$>J` FH"H\, 29 %,>F8@6

8@>&,>P44), & 8@H@D@6 D"FF<"HD4&":Fb $Z &@BD@F @$ @H&,HFH&,>>@FH4 ratione loci 2" >"DJT,>4,

8"8@(@- :4$@ @$b2"H,:\FH&".

b) %@2<@0>Z, D"2:4R4b <,0*J >"DJT,>4b<4 F JR,H@< FH,B,>4 4N Hb0,FH4

154. %@- &H@DZN, &@ <>@(4N BD"&@&ZN F4FH,<"N BD@&@*4HFb D"2:4R4, & D"2>ZN P,:bN <,0*J $@:,,

4 <,>,, F,D\,2>Z<4 >"DJT,>4b<4 @$b2"H,:\FH&", 4 & ^H@< @H>@T,>44 <,0*J>"D@*>@, BD"&@ >,

b&:b,HFb 4F8:`R,>4,<. A@^H@<J :4T\ " FJV,FH&,>>@, >"DJT,>4," F@2*",H BD"&@ BD,8D"H4H\

*,6FH&4, *&JFH@D@>>,(@ *@(@&@D"291, 4 F@(:"F>@ Q"FH4 &H@D@6 BD@,8H@& FH"H,6 F,D\,2>@FH\

>"DJT,>4b b&:b,HFb D,:,&">H>@6 *:b D"2>ZN P,:,6, &8:`R"b D"2<,D 4 L@D<J &@2<,V,>4b 4

F@D"2<,D>@FH\ &@2<@0>ZN 8@>HD<,D. +F:4 (@&@D4H\ @ *,:"N, F&b2">>ZN F @H&,HFH&,>>@FH\`

287 (... BD@*@:0,>4,)
^8FH,DD4H@D4":\>@< BD4<,>,>44 *@(@&@D@&. ?*>"8@ @>" *@$"&4:", RH@ " P,:\ ^H@6 FH"H\4
2"8:`R",HFb & ... D"FF<@HD,>44 :4T\ @(D">4R,>>@6 H,<Z BD4<,>,>4b *@(@&@D" B@ @H>@T,>4` 8

H,DD4H@D44 F@@H&,HFH&J`V4N FH@D@> ... A@ ,, <>,>4`, BD"&@&Z, >@D<Z, 8"F"`V4,Fb

^8FH,DD4H@D4":\>@(@ BD4<,>,>4b *@(@&@D@&, >, <@(JH 42:"("H\Fb :4T\ F H@R84 2D,>4b >"<,D,>4b

FH@D@> 4:4 BD,2J<BP44 & @H>@T,>44 4N >"<,D,>4b; 4 @>" F@R:", RH@ B@BZH84 D"FF<@HD,H\ &F,

*,:48"H>Z, BD@$:,<Z, F&b2">>Z, F ^8FH,DD4H@D4":\>@6 8@<B,H,>P4,6, & >"FH@bV,6 FH"H\, $Z:4

$Z >,J<,FH>Z<4 4 >,0,:"H,:\>Z<4": Yearbook ... 1966 , vol. II, pp. 213-214 (para. 5).

288 ECHR, Ser. A , No. 161 (1989) at pp. 35-36 (para. 91).

289 ECHR, Preliminary Objections , Ser. A, No. 310 (1995), para. 62, and Merits ,
judgement of 18 December 1996, para. 52.

290 I.C.J. Reports 1996 , p. 595.

291 %,>F8"b 8@>&,>P4b @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, 1969 (@*, FH"H\b 60(1).
EJV,FH&,>>@, >"DJT,>4, @BD,*,:b,HFb 8"8 >,2"8@>>Z6 @H8"2 @H *@(@&@D" 4:4 >"DJT,>4,

B@:@0,>4b, " 4<,`V,(@ FJV,FH&,>>@, 2>"R,>4, *:b @FJV,FH&:,>4b @$X,8H" 4 P,:,6 *@(@&@D"".
!8P,>H *,:",HFb >" 2>"R4<@FH4 B@:@0,>4b, " >, >"DJT,>4b, RH@ BD,*FH"&:b,HFb >,F8@:\8@

FHD">>Z<. % $@:\T4>FH&, >"P4@>":\>ZN BD"&@&ZN F4FH,< FJV,FH&,>>@FH\ >"DJT,>4b HD,$J,H JR,H"

@$@4N L"8H@D@&. ?*>"8@ F<. 8@<<,>H"D46 8 ^H@<J B@:@0,>4` ( FH"H\b 57 & BD@,8H, 7;A

1966 (@*"), & 8@H@D@< (@&@D4HFb, RH@ " BD"&@ >" BD,8D"V,>4, *@(@&@D" 4:4 BD4@FH">@&:,>4, ,(@
*,6FH&4b *@:0>@ $ZH\ @(D">4R,>@ F:JR"b<4, 8@(*" >"DJT,>4, >@F4H F,D\,2>Z6 N"D"8H,D"
(Yearbook ... 1966, vol. II, p. 255, para. 9).
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(@FJ*"DFH&, & $@:,, @$V,< B:">,, H@ FJ*Z 4 HD4$J>":Z B@D@6 B@:\2@&":4F\ &@2<@0>@FH\` *:b

H@(@, RH@$Z 8&":4L4P4D@&"H\ >"DJT,>4, & 8"R,FH&, @F@$@ F,D\,2>@(@292 4:4, RH@ <,>,, R"FH@,
J8"2Z&"H\ &@2<@0>Z, F<b(R"`V4, &4>J L"8H@DZ293. ?>4 *@&@:\>@ @H:4R"`HFb @H *,:, & 8@H@DZN

B,D&4R>"b >@D<" @BD,*,:,>" F H@R84 2D,>4b @BD,*,:,>>@6 FH,B,>4 F,D\,2>@FH4294 4:4 & 8@H@DZN

$@:,, F,D\,2>Z, >"DJT,>4b @$@F@$:b`HFb *:b P,:,6 JFH">@&:,>4b *@B@:>4H,:\>ZN B@F:,*FH&46295.

155. %<,FH, F H,<, 8"8 BD,*FH"&:b,HFb, @HFJHFH&J`H 8"84,- :4$@ @F>@&">4b *:b BD@&,*,>4b
D"2:4R4b <,0*J D"2>Z<4 FH,B,>b<4 >"DJT,>4b, B@ <,>\T,6 <,D, *:b P,:,6 (:"&Z III. AD"8H48"

HD4$J>":@& B@ D"FF<@HD,>4` BD,H,>246, GD4$J>":" B@ JD,(J:4D@&">4` BD,H,>246 <,0*J 3D">@< 4

E@,*4>,>>Z<4 SH"H"<4 4 FJ*@& 4 8@<4H,H@& B@ BD"&"< R,:@&,8" *",H @F>@&">4b F*,:"H\

BD,*B@:@0,>4, @$ @HFJHFH&44 BD@&@*4<@(@ >" F4FH,<"H4R,F8@6 @F>@&, D"2:4R4b <,0*J $@:,, 4

<,>,, F,D\,2>Z<4 >"DJT,>4b<4 F H@R84 2D,>4b >":4R4b ( & @H:4R4, @H B@F:,*FH&46) >"DJT,>4b. %

Q"FH4 &H@D@6 BD@,8H@& FH"H,6 BD@&@*bHFb D"2>Z, D"2:4R4b <,0*J FH,B,>b<4 F,D\,2>@FH4 >"DJT,>46

*:b D"2>ZN P,:,6296, 4 <@(JH B@HD,$@&"H\Fb *@B@:>4H,:\>Z, D"2:4R4b. ?*>"8@, 8"8

BD,*FH"&:b,HFb, >,@$N@*4<@FH\ & BD@&@*4<@< >" F4FH,<"H4R,F8@6 @F>@&, D"2:4R44 <,0*J $@:,, 4

<,>,, F,D\,2>Z<4 >"DJT,>4b<4 & F"<@6 (:"&, III @HFJHFH&J,H.

4. C,2`<, BD,*:@0,>46, 8"F"`V4NFb (:"&Z III

156. A@ &ZT,42:@0,>>Z< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 BD,*:"(",H &8:`R4H\ & (:"&J III
F:,*J`V4, FH"H\4. % BD4<,R">4bN, F:,*J`V4N 2" 8"0*@6 FH"H\,6, @R,>\ 8D"H8@ D"2XbF>b`HFb

BD,*:"(",<Z, 42<,>,>4b.

292 E<., >"BD4<,D, *,:@ @ *4B:@<"H4R,F8@< 4 8@>FJ:\F8@< B,DF@>":, E@,*4>,>>ZN SH"H@&

& G,(,D">,, I.C.J. Reports 1980 , p. 3, at p. 42 (para. 91), & 8@H@D@< EJ* @H<,R",H, RH@

" BD,0*, &F,(@ F:,*J,H B@*R,D8>JH\ <"FTH"$ 4 F,D\,2>@FH\ 8@::4244 <,0*J B@&,*,>4,< '@FJ*"DFH&"

3D"> 4 ,(@ @$b2"H,:\FH&"<4, &ZH,8"`V4<4 42 &F,6 F@&@8JB>@FH4 <,0*J>"D@*>ZN >@D< & @$:"FH4

*4B:@<"H4R,F8@(@ 4 8@>FJ:\F8@(@ BD"&"".

293 % *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T EJ* >"R": D"FF<"HD4&"H\ &@BD@F @$

@H&,HFH&,>>@FH4 E:@&"844, J8"2"& >" " F,D\,2>Z, BD@$:,<Z, F 8@H@DZ<4 FH@:8>J:"F\ Q,N@F:@&"84b

& D,2J:\H"H, D,T,>4b %,>(D44 BD,8D"H4H\ $@è:\TJ` R"FH\ D"$@H B@ FHD@4H,:\FH&J F4FH,<Z T:`2@&,
2" 8@H@DZ, @>" @H&,R":" F@(:"F>@ )@(@&@DJ 1977 (@*"" (I.C.J. Report 1997 , p. 3 at p. 52).
?*>"8@ EJ* BD4T,: 8 &Z&@*J @ H@<, RH@, H,< >, <,>,,, @H&,HFH&,>>@FH\ E:@&"844 >"FHJB",H &

F4:J ,, B@&,*,>4b B@F:, H@(@, 8"8 %,>(D4b BD4@FH">@&4:" F&@, JR"FH4, & *@(@&@D, 4 &ZT:" 42

>,(@.

294 E<., >"BD4<,D, FH"H\` 7 (" ?$b2"H,:\FH&@ >, >">@F4H\ 2>"R4H,:\>Z6 JV,D$") 7@>&,>P44

@ BD"&, >,FJ*@N@*>ZN &4*@& 4FB@:\2@&">4b <,0*J>"D@*>ZN &@*@H@8@&, 21 <"b 1997 (@*",
D,2@:`P4b 51/229 ',>,D":\>@6 !FF"<$:,4, BD4:@0,>4,.

295 E<., >"BD4<,D, B@>bH4, " F,D\,2>Z, >"DJT,>4b", 4FB@:\2@&">>@, & R,HZD,N /,>,&F84N

8@>&,>P4bN 1949 (@*" ( 7@>&,>P4b I, FH"H\b 50; 7@>&,>P4b II, FH"H\b 51, 7@>&,>P4b III,
FH"H\b 130; 7@>&,>P4b IV, FH"H\b 147).

296 E<. FH"H\` 45(2) (c) 4 FH"H\` 49.
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'9!%! III

=!CIS+=3+ ;+/)I=!C?)=?'? ?#a1!G+9[EG%!

EH"H\b 16

=":4R4, >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&"

="DJT,>4, (@FJ*"DFH&@< <,0*J>"D@*>@(@ @$b2"H,:\FH&" >":4P@ & H@< F:JR",, 8@(*"

*,b>4, ^H@(@ (@FJ*"DFH&" >, F@(:"FJ,HFb F H,<, RH@ HD,$J,H @H >,(@ & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< J8"2">>@, @$b2"H,:\FH&@, >,2"&4F4<@ @H 4FH@R>48" ( $J*\ H@
@$ZR>@(@, *@(@&@D>@(@ 4:4 4>@(@) 4:4 F@*,D0">4b @$b2"H,:\FH&".

AD4<,R">4b

1. % FH"H\, 16 @HD"0,>" FJH\ 4 $@è:\T"b R"FH\ L@D<J:4D@&84 FH"H\4 16, BD4>bH@6

& B,D&@< RH,>44, 4 *@$"&:,>Z ^:,<,>HZ 42 FH"H,6 17 4 19(1). E<. BJ>8HZ 5-34 &ZT,.

2. %ZD"0,>4, " >, F@(:"FJ,HFb F H,<" b&:b,HFb $@:,, BD,*B@RH4H,:\>Z<, R,<

&ZD"0,>4, " >, F@@H&,HFH&J,H H@<J", B@F8@:\8J @>@ b&:b,HFb $@:,, T4D@84< B@ FL,D, @N&"H"

4 $@:,, BD4(@*>Z< *:b @N&"H" >"DJT,>46 8"8 @$b2"H,:\FH& 8@>8D,H>@(@ B@&,*,>4b, H"8 4

@$b2"H,:\FH& D,2J:\H"H". A@ BD,*:@0,>4` @*>@(@ BD"&4H,:\FH&" $Z:@ *@$"&:,>@ &ZD"0,>4,

" & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<" *:b J8"2">4b H@(@, RH@ F@*,D0">4, @$b2"H,:\FH&

b&:b,HFb F4FH,<"H4R,F84< &@BD@F@< F@(:"F>@ <,0*J>"D@*>@<J BD"&J, " >, H@:\8@ D,2J:\H"H@<

8@>8D,H>@6 B,D&4R>@6 >@D<Z, &2bH@6 & @H*,:\>@FH4. %4*4<@, F:,*J,H BD@*@:04H\

D"FF<@HD,>4, &@BD@F" @ H@<, F@@H&,HFH&J`H :4 L@D<J:4D@&84 FH"H\4 16 B@:@0,>4b< Q"FH4

BbH@6, & 8@H@DZN 4*,H D,R\ @$ @$FH@bH,:\FH&"N, 4F8:`R"`V4N BD@H4&@BD"&>@FH\.

EH"H\b–––– 17———

=,FJV,FH&,>>@FH\–––––––––—BD@4FN@0*,>4b––––––––—>"DJT,>>@(@–––––––—<,0*J>"D@*>@(@––––––––—@$b2"H,:\FH&"–––––––

AD4<,R">4,

EH"H\b 17, BD4>bH"b & B,D&@< RH,>44, b&:b,HFb >, @H*,:\>@6 >@D<@6, " D"2XbF>,>4,<

FH"H\4 16. +, FJH\ @HD"0,>" & FH"H\, 16. E<. BJ>8HZ 16-26 &ZT,.

EH"H\b 18

IF:@&4b *,6FH&4H,:\>@FH4 <,0*J>"D@*>@(@ @$b2"H,:\FH&" *:b (@FJ*"DFH&"

=48"8@, *,b>4, (@FJ*"DFH&" >, D"FF<"HD4&",HFb & 8"R,FH&, <,0*J>"D@*>@-
BD@H4&@BD"&>@(@, ,F:4 H@:\8@ @>@ >, $Z:@ @FJV,FH&:,>@ 4:4 >, BD@*@:0":@ @FJV,FH&:bH\Fb

&@ &D,<b, 8@(*" D"FF<"HD4&",<@, @$b2"H,:\FH&@ >"N@*4:@F\ & F4:, *:b ^H@(@ (@FJ*"DFH&".

AD4<,R">4b

1. EH"H\b 18 b&:b,HFb B,D,L@D<J:4D@&">>Z< &"D4">H@< FH"H\4 18(1), BD4>bH@6 &

B,D&@< RH,>44. % >,6 42:"(",HFb @F>@&>@6 BD4>P4B 4>H,DH,<B@D":\>@(@ BD"&", 8"8 @>
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BD4<,>b,HFb & @H>@T,>44 @H&,HFH&,>>@FH4 (@FJ*"DFH&". ?>" 8"F",HFb >, H"84N &H@D4R>ZN

&@BD@F@&, 8"8 8@<B,H,>P4b @BD,*,:bH\ >":4R4, >"DJT,>4b, " H@:\8@ @F>@&>@(@ &@BD@F" @

H@<, >"N@*4:@F\ :4 @$b2"H,:\FH&@ & F4:, & F@@H&,HFH&J`V46 <@<,>H &D,<,>4.
E<. BJ>8HZ 38-44 &ZT,.

2. % FH"H\, 18(2) D"FF<"HD4&",HFb &@BD@F @ &:4b>44 4<B,D"H4&>ZN >@D< >"

@H&,HFH&,>>@FH\ (@FJ*"DFH&". ]H4 &@BD@FZ $J*JH D"FF<@HD,>Z & *DJ(4N R"FHbN, @F@$,>>@ &

F&b24 F (:"&@6 V Q"FH4 B,D&@6 4 Q"FH\` &H@D@6. E<. BJ>8HZ 45-51 &ZT,.

3. EH"H\b 18(3)-(5) 8"F",HFb 4>H,DH,<B@D":\>ZN &@BD@F@&, F&b2">>ZN F

*:bV4<4Fb, F@FH"&>Z<4 4 F:@0>Z<4 *,b>4b<4, 4 F@@H&,HFH&J`V4, L@D<J:4D@&84, &

>,@$N@*4<ZN F:JR"bN, $Z:4 B,D,>,F,>Z & FH"H\4, & 8@H@DZN D"FF<"HD4&"`HFb ^H4

8@>P,BP44. E<. FH"H\4 24 4 25 >40,.

EH"H\b––––19———

;,0*J>"D@*>Z,––––––––—BD,FHJB:,>4b–––––––—4–—<,0*J>"D@*>Z,––––––––—BD"&@>"DJT,>4b––––––––

AD4<,R">4,

EJH\ FH"H\4 19(1), BD4>bH@6 & B,D&@< RH,>44, @HD"0,>" & FH"H\, 16. AJ>8HZ (2)
4 (3) FH"H\4 19, 8"F"`V4,Fb D"2:4R4b <,0*J <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4

<,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4, $Z:4 @H:@0,>Z *@ *":\>,6T,(@ D"2XbF>,>4b.
E<. BJ>8HZ 27-33 &ZT,.

[ EH"H\b 20

?$b2"H,:\FH&" B@&,*,>4b 4 @$b2"H,:\FH&" D,2J:\H"H"

1. ;,0*J>"D@*>@, @$b2"H,:\FH&@, BD,*JF<"HD4&"`V,, @BD,*,:,>>@ JFH">@&:,>>@, B@&,*,>4,

(@FJ*"DFH&", >"DJT",HFb, ,F:4 ^H@ (@FJ*"DFH&@ >, &,*,H F,$b F@@H&,HFH&J`V4< @$D"2@<.

2. ;,0*J>"D@*>@, @$b2"H,:\FH&@, BD,*JF<"HD4&"`V,, @$,FB,R,>4, (@FJ*"DFH&@< F&@$@*>@

42$D">>Z< 4< FD,*FH&@< @BD,*,:,>>@(@ D,2J:\H"H", >"DJT",HFb, ,F:4 (@FJ*"DFH&@ 42$D">>Z<

FD,*FH&@< >, @$,FB,R4&",H 4:4 BD,*@H&D"V",H ^H@H D,2J:\H"H.]

AD4<,R">4b

1. ]H" FH"H\b 2"<,>b,H F@$@6 $Z&T4, FH"H\4 20 4 21, 8"F"`V4,Fb D"2:4R4b <,0*J

@$b2"H,:\FH&"<4 B@&,*,>4b 4 D,2J:\H"H". E<. BJ>8HZ 52-91 &ZT,. % BJ>8H, 2 @$b2"H,:\FH&"

BD,*@H&D"V,>4b D"FF<"HD4&"`HFb H"8 0,, 8"8 4 @$b2"H,:\FH&" D,2J:\H"H", RH@ B@2&@:4:@

4F8:`R4H\ $Z&TJ` FH"H\` 23.

2. G@, b&:b,HFb :4 @$b2"H,:\FH&@ @$b2"H,:\FH&@< B@&,*,>4b 4:4 D,2J:\H"H", 2"&4F4H

@H H@:8@&">4b F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z. IFH">@&:,>4, D"2:4R4b <,0*J H"84<4

@$b2"H,:\FH&"<4 >, 4F8:`R",H &@2<@0>@FH4 H@(@, RH@ H" 4:4 4>"b 8@>8D,H>"b B,D&4R>"b

>@D<" <@0,H FH"H\ 4FH@R>48@< @$b2"H,:\FH& 8"8 B@&,*,>4b, H"8 4 D,2J:\H"H".

3. EH"H\b 20 2"8:`R,>" & 8&"*D"H>Z, F8@$84 >" *">>@< ^H"B,, B@F8@:\8J <@0>@

BD,*B@:@04H\, RH@ @>" F&b2">" F 8:"FF4L48"P4,6 B,D&4R>ZN >@D<, 4 B@F8@:\8J B@8" >,
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F@&F,< bF>@, 8"84, *@B@:>4H,:\>Z, B@F:,*FH&4b B@&:,R,H 2" F@$@6 ^H@ D"2:4R4, & D"<8"N

BD@,8H@& FH"H,6. E<. BJ>8H 92 &ZT,.

EH"H\b––––21———

="DJT,>4,––––––—<,0*J>"D@*>@(@––––––––—@$b2"H,:\FH&"–––––––,——BD,*JF<"HD4&"`V,(@––––––––––

@$,FB,R,>4,––––––—@BD,*,:,>>@(@–––––––—D,2J:\H"H"–––––

AD4<,R">4,

EJH\ FH"H\4 21(1) @HD"0,>" & FH"H\, 20(2). #Z&T"b FH"H\b 21(2) $Z:" 4F8:`R,>"

B@ BD4R4>"<, 42:@0,>>Z< & *@8:"*,. E<. BJ>8HZ 69-76 &ZT,.

EH"H\b––––22———

3FR,DB">4,––––––—&>JHD,>>4N––––––—FD,*FH&––––—BD"&@&@6–––––—2"V4HZ––––

AD4<,R">4,

K@D<J:4D@&8" 4 <,FH@ FH"H\4 22 $Z:4 42<,>,>Z, 4 @>" BD4&,*,>" & 8"R,FH&,

FH"H\4 26 $4F >40,.

EH"H\b––––23———

="DJT,>4,––––––—<,0*J>"D@*>@(@––––––––—@$b2"H,:\FH&"–––––––,——BD,*JF<"HD4&"`V,(@––––––––––

BD,*@H&D"V,>4,––––––––—@BD,*,:,>>@(@–––––––—F@$ZH4b––––

AD4<,R">4,

%@BD@F @ >"DJT,>44 @$b2"H,:\FH& @ BD,*@H&D"V,>44, 8@H@D@<J B@F&bV,>" $Z&T"b

FH"H\b 23, & >"FH@bV,, &D,<b D"FF<"HD4&",HFb & FH"H\, 20(2) B@ BD4R4>, H@(@, RH@

@$b2"H,:\FH&" BD,*@H&D"V,>4b BD,*FH"&:b`H F@$@6 @*>J 42 L@D< @$b2"H,:\FH&" D,2J:\H"H".
E<. BJ>8HZ 81-87 &ZT,. 3>H,DH,<B@D":\>Z6 "FB,8H @$b2"H,:\FH&" BD,*@H&D"V,>4b

D"FF<"HD4&",HFb & FH"H\4 24(3).

EH"H\b 24

1"&,DT,>>Z, 4 *:bV4,Fb BD@H4&@BD"&>Z, *,b>4b

1. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" *,b>4,< (@FJ*"DFH&" >,*:bV,(@Fb N"D"8H,D"

BD@4FN@*4H, 8@(*" ^H@ *,b>4, F@&,DT,>@, *"0, ,F:4 B@F:,*FH&4b ^H@(@ *,b>4b BD@*@:0"`H

FJV,FH&@&"H\.

2. E JR,H@< FH"H\4 18 >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" *,b>4,< (@FJ*"DFH&"

*:bV,(@Fb N"D"8H,D" >"R4>",HFb H@(*", 8@(*" ^H@ *,b>4, &B,D&Z, F@&,DT,>@, 4 BD@*@:0",HFb

& H,R,>4, &F,(@ B,D4@*", 8@(*" *,b>4, BD@*@:0",HFb 4 @FH",HFb >, F@@H&,HFH&J`V4<

<,0*J>"D@*>@<J @$b2"H,:\FH&J.

3. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&", BD,*JF<"HD4&"`V,(@ BD,*@H&D"V,>4,

(@FJ*"DFH&@< @BD,*,:,>>@(@ F@$ZH4b, BD@4FN@*4H, 8@(*" F@$ZH4, >"FHJB",H, 4 &D,<,>,<
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>"DJT,>4b b&:b,HFb &,F\ B,D4@*, 8@(*" ^H@ F@$ZH4, BD@*@:0",HFb 4 ,(@ BD@*@:0,>4,

@FH",HFb >, F@@H&,HFH&J`V4< <,0*J>"D@*>@<J @$b2"H,:\FH&J.

AD4<,R">4,

1. EH"H\b 24 F@R,H",H & F,$, @F>@&>Z, ^:,<,>HZ $Z&T4N FH"H,6 24, 25(1) 4 26, "

H"80, FH"H\4 18(3). E<. BJ>8HZ 93-115 &ZT,.

2. % BD,*:"(",<ZN FH"H\bN >, 4FB@:\2J,HFb F:@&@ " <@<,>H". G"8 >"2Z&",<Z,

" <(>@&,>>Z," *,b>4b D,*8@ b&:b`HFb <@<,>H":\>Z<4, 4 D,*8@ $J*,H &@2>48"H\

>,@$N@*4<@FH\ @BD,*,:bH\ H@R>Z6 <@<,>H 4N F@&,DT,>4b. ?F>@&>@, D"2:4R4, F@FH@4H <,0*J

*:bV4<4Fb BD@H4&@BD"&>Z<4 *,b>4b<4 4 *,b>4b<4, B@F:,*FH&4b 8@H@DZN <@(JH BD@*@:0"H\

FJV,FH&@&"H\, >@ 8@H@DZ, $Z:4 2"&,DT,>Z & 8@>8D,H>Z6 <@<,>H & BD@T:@< 4:4 8

8@>8D,H>@<J <@<,>HJ & BD@T:@<.

3. % F@@H&,HFH&44 F BJ>8H@< (3), F@@H&,HFH&J`V4< $Z&T,6 FH"H\, 26, >"DJT,>4,

@$b2"H,:\FH&" BD,*@H&D"V,>4b @$ZR>@ $J*,H *:bV4<Fb BD@H4&@BD"&>Z< *,b>4,<, ,F:4 H@:\8@

D"FF<"HD4&",<@, @$b2"H,:\FH&@ >, 8"F",HFb H@:\8@ BD,*@H&D"V,>4b >"FHJB:,>4b F@$ZH4b &

B,D&J` @R,D,*\ ( & @H:4R4, @H ,(@ BD@*@:0,>4b) 4:4 ,F:4 H@:\8@ D"FF<"HD4&",<@,

@$b2"H,:\FH&@ >, BD,8D"H4:@ F&@, *,6FH&4,. AD,*B@:"(",HFb, RH@ @$, ^H4 @(@&@D84 $J*JH

@N&"R,>Z &ZD"0,>4,< " 4 ,(@ BD@*@:0,>4, @FH",HFb >, F@@H&,HFH&J`V4< <,0*J>"D@*>@<J

@$b2"H,:\FH&J".

EH"H\b 25

="DJT,>4b, F@BDb0,>>Z, F F@FH"&>Z<4 *,b>4b<4 (@FJ*"DFH&"

1. ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" F@FH"&>Z< *,b>4,< (@FJ*"DFH&" ( H. ,. F,D4,6

*,6FH&46 4:4 $,2*,6FH&46, 8&":4L4P4DJ,<ZN & F@&@8JB>@FH4 8"8 BD@H4&@BD"&>Z,

BD4<,>4H,:\>@ 8 F@@H&,HFH&J`V,<J @$b2"H,:\FH&J) BD@4FN@*4H, 8@(*" F@&,DT",HFb *,6FH&4,

4:4 $,2*,6FH&4, ^H@6 F,D44, 8@H@D@(@ & F@&@8JB>@FH4 F BD,*T,FH&J`V4<4 *,6FH&4b<4 4:4

$,2*,6FH&4b<4 *@FH"H@R>@ *:b @BD,*,:,>4b >":4R4b F@FH"&>@(@ *,b>4b.

2. E JR,H@< FH"H\4 18 &D,<,>,< F@&,DT,>4b >"DJT,>4b b&:b,HFb &,F\ B,D4@* >"R4>"b F

B,D&ZN *,6FH&46 4:4 $,2*,6FH&46, @$D"2J`V4N F@FH"&>@, *,b>4,, 4 *@ H,N B@D, B@8" H"84,

*,6FH&4b 4:4 $,2*,6FH&4b B@&H@Db`HFb 4 @FH"`HFb >, F@@H&,HFH&J`V4<4 <,0*J>"D@*>@<J

@$b2"H,:\FH&J.

AD4<,R">4b

1. EH"H\b 25 @HD"0",H FJH\ $Z&T4N FH"H,6 25(2) 4 18(4), 8"F"`V4NFb " F@FH"&>ZN
*,b>46". ?*>"8@ B@ BD4R4>"<, 42:@0,>>Z< & *@8:"*,, B@>bH4, F@FH"&>ZN *,b>46

@(D">4R,>@ F@FH"&>Z<4 *,b>4b<4, @BD,*,:,>>Z<4 & 8"R,FH&, H"8@&ZN & F@@H&,HFH&J`V,6

B,D&4R>@6 >@D<,. E<. BJ>8HZ 116-124 &ZT,.

2. O,:\ &ZD"0,>4b " E JR,H@< FH"H\4 18" F@FH@4H & H@<, RH@$Z @N&"H4H\ F:JR"6,
8@(*" F@@H&,HFH&J`V,, @$b2"H,:\FH&@ >, >"N@*4:@F\ & F4:, & <@<,>H >"R":" F@@H&,HFH&J`V,(@

B@&,*,>4b & D"<8"N F@FH"&>ZN *,b>46, >@ &FHJB4:@ & F4:J B@F:, ^H@(@. % H"8@< F:JR",

" B,D&Z," *,6FH&4b 4:4 $,2*,6FH&4b & D"<8"N F,D44 *:b P,:,6 @H&,HFH&,>>@FH4 (@FJ*"DFH&"

b&:b`HFb B,D&Z<4 *,6FH&4b<4 4:4 $,2*,6FH&4b<4, 4<,`V4<4 <,FH@ B@F:, &FHJB:,>4b

@$b2"H,:\FH&" & F4:J. =@ ^H@ >, *@:0>@ :4T"H\ FJ* &@2<@0>@FH4 JR4HZ&"H\ BD,*Z*JV4,
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*,6FH&4b 4:4 $,2*,6FH&4b *:b *DJ(4N P,:,6 ( >"BD4<,D, F H,< RH@$Z JFH">@&4H\

L"8H@:@(4R,F8J` @F>@&J B@F:,*J`V4N >"DJT,>46). E<. BJ>8H 121 &ZT,.

3. 7"8 BD,*FH"&:b,HFb, >,@$N@*4<@FH\ & B@>bH44 " F:@0>Z, *,b>4b", @ 8@H@D@<

4*,H D,R\ & FH"H\bN 18(5) 4 25(3), @HFJHFH&J,H, 4, F@@H&,HFH&,>>@, ^H4 B@:@0,>4b $Z:4

4F8:`R,>Z. E<. BJ>8HZ 125-131 &ZT,.

EH"H\b––––26———

;@<,>H––––—4–—BD@*@:04H,:\>@FH\––––––––––—>"DJT,>4b––––––—<,0*J>"D@*>@(@––––––––—@$b2"H,:\FH&"–––––––

@–—BD,*@H&D"V,>44––––––––—@BD,*,:,>>@(@–––––––—F@$ZH4b––––

AD4<,R">4,

#Z&T"b FH"H\b 26 $Z:" &8:`R,>" & FH"H\` 24(3).

EH"H\b 26 $4F

3FR,DB">4, &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ

="FH@bV4, FH"H\4 >, >">@FbH JV,D$" HD,$@&">4` @ H@<, RH@, 8@(*" D,R\ 4*,H @

<,0*J>"D@*>@< @$b2"H,:\FH&,, 8"F"`V4<Fb D,04<", 8@H@DZ6 *@:0>@ JFH">@&4H\ (@FJ*"DFH&@

& @H>@T,>44 4>@FHD">>ZN (D"0*"> 4:4 8@DB@D"P46, ^H4 (D"0*">, 4:4 8@DB@D"P44 *@:0>Z

4FR,DB"H\ &F, ^LL,8H4&>Z, &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ, *@FHJB>Z, 4< & ^H@<

(@FJ*"DFH&,.

AD4<,R">4b

1. EH"H\b 22, BD4>bH"b & B,D&@< RH,>44, 8"F",HFb 4FR,DB">4b &>JHD,>>4N FD,*FH&

BD"&@&@6 2"V4HZ & D"<8"N 8@>P,BP44 " F:@0>ZN *,b>46". %@ &F,N F:JR"bN BD4<,>,>4b

B@:@0,>4b @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ BD@H4&@BD"&>@, *,b>4,

D"FF<"HD4&":@F\ 8"8 @N&"HZ&"`V,, $,2JFB,T>@, @$D"V,>4, 8 &>JHD,>>4< FD,*FH&"< BD"&@&@6

2"V4HZ. M@Hb <@(JH 4<,H\ <,FH@ F:JR"4, 8@(*" BD@H4&@BD"&>@, *,b>4, @$D"2J,HFb

$,2JFB,T>Z< @$D"V,>4,< 8 &>JHD,>>4< FD,*FH&"< BD"&@&@6 2"V4HZ, FJV,FH&J`H *DJ(4,

F:JR"4 ( >"BD4<,D, BZH84), 8@(*" *,:@ @$FH@4H 4>Z< @$D"2@<, 4 B@ ^H@6 4 4>Z< BD4R4>"<
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