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2. ?BD,*,:,>4, @(@&@D@8 & F&,H, BD"8H484, BD,P,*,>H@& 4 *@8HD4>Z

84. % F&b24 F H"84< JH@R>,>4,<, @R,&4*>@, &@2>48",H &@BD@F @ H@<, <@0>@ :4 FR4H"H\

BD4&,*,>>@, &ZT, F&@*>@, @BD,*,:,>4, &F, 0, *@FH"H@R>@ @$V4< *:b H@(@, RH@$Z ,(@ <@0>@

$Z:@ 4FB@:\2@&"H\ *:b P,:,6 BD"8H4R,F8@(@ DJ8@&@*FH&".

85. ?$V,BD42>">>@, RH@ ^H@ >, @H>@F4HFb, >"BD4<,D, 8 @BD,*,:,>4` F"<4N *@(@&@D@& 4 RH@, &

R"FH>@FH4, @(D">4R,>4b 4N 8DJ(" H@:\8@ <,0*J>"D@*>Z<4 *@(@&@D"<4, 2"8:`R,>>Z<4 " &
B4F\<,>>@6 L@D<,", B@*N@*4H H@:\8@ *:b P,:,6 %,>F84N 8@>&,>P46, @*>"8@ >, FH"&4H B@*

F@<>,>4, BD4>"*:,0>@FH\ JFH>ZN *@(@&@D@& 8 8"H,(@D44 *@(@&@D@& &@@$V,120. ?*>"8@, 8"8

BD,*FH"&:b,HFb, ^H@(@ >,:\2b F8"2"H\ @$ @BD,*,:,>44 @(@&@D@8, 2"8D,B:,>>@< & *">>ZN

7@>&,>P4bN: N@Hb @>@ F*,:">@ *:b P,:,6 @FJV,FH&:,>4b F@$FH&,>>@ ^H4N 7@>&,>P46, @>@

FR4H",HFb *@FH"H@R>@ @$V4< *:b BD4<,>,>4b 4 &>, D"<@8 &,>F8@(@ D,04<"121.

86. % ^H@6 F&b24, B@ &F,6 &4*4<@FH4, >,H >J0*Z *:b P,:,6 F@FH"&:,>4b BD"8H4R,F8@(@

DJ8@&@*FH&" BD@b&:bH\ BD4 D"2D"$@H8, @FH@D@0>@FH\, 8@H@DJ` BD@*,<@>FHD4D@&":4 "&H@DZ

8@>&,>P46 1969, 1978 4 1986 (@*@&, @2"(:"&4& F@@H&,HFH&J`V4, FH"H\4 2 8"0*@(@ 42 ^H4N HD,N

*@8J<,>H@& " IB@HD,$:,>4, H,D<4>@&", " >, BD@FH@ " ?BD,*,:,>4b", F H,< RH@$Z B@*R,D8>JH\, RH@

^H@ B@:@0,>4, $Z:@ " BD,*>"2>"R,>@ BD@FH@ *:b H@(@, RH@$Z J8"2"H\ F<ZF:, & 8@H@D@< *">>Z,

&ZD"0,>4b" JB@HD,$:b:4F\ F>"R":" & BD@,8H, FH"H,6 7;A, " 2"H,< & @8@>R"H,:\>ZN

8@>&,>P4bN122.

87. %BD@R,<, N@Hb " &,>F8@, @BD,*,:,>4," 123 <@0,H ( 4 *@:0>@) D"FF<"HD4&"H\Fb 8"8

@$V,BD4<,>4<@, 8 @(@&@D8"< 8 *@(@&@D"<, @>@, @R,&4*>@, 4<4 4 @(D">4R4&",HFb, 4 >, :4T>,

>"B@<>4H\, RH@ <,H@* 4FB@:\2@&">4b @(@&@D@8 >, @(D">4R4&",HFb BD"&@< *@(@&@D@&. ?> B@:JR4:

D"FBD@FHD">,>4, BD4 BD4>bH44 D,2@:`P46 & >,8@H@DZN <,0*J>"D@*>ZN @D(">42"P4bN, >,2"&4F4<@

@H H@(@, b&:b`HFb :4 ^H4 D,2@:`P44 B@ F&@,<J N"D"8H,DJ D,8@<,>*"P4b<4 4:4 D,T,>4b<4124.

120 E<. FH"H\4 3 F"<4N %,>F84N 8@>&,>P46 1969 4 1986 (@*@&.

121 E<., >"BD4<,D, J.M. Ruda, "Reservations to Treaties", RCADI 1975-III,
vol. 146, p. 105; John King Gamble, Jr., "Reservations to Multilateral Treaties:
A Macroscopic View of State Practice", AJIL , 1980, p. 374 et pp. 39 à 40; ou
D.W. Greig, "Reservations: Equity as a Balancing Factor?", Australian YbIL , 1995,
p. 26; Frank Horn, Reservations and Interpretative Declarations to Multilateral
Treaties , T.M.C. Asser Institut, Swedish Institute of International Law, Studies in
International Law, vol. 5, 1988, p. 40.

122 E<. 8@<<,>H"D44 8 FH"H\, 2 ( BJ>8H 1) & *@8:"*, 7;A @ ,, &@F,<>"*P"H@6 F,FF44,
Annuaire ... 1966 , vol. II, p. 204; F<. H"80, >" ^HJ H,<J 2"<,R">4b M. ;. CJ*Z 4 K.
M@D>" ( F>@F8" 121).

123 ]H@ &ZD"0,>4, @$@2>"R",H F&@*>Z6 H,8FH, F@FH"&:,>>Z6 BJH,< " F@,*4>,>4b" HD,N

@BD,*,:,>46 1969, 1978 4 1986 (@*@& ( F<. BJ>8H 82 &ZT,).

124 E<. Jean-François Flauss, "Les réserves aux résolutions des Nations Unies",
RGDP, 1981, pp. 5-37. '@FJ*"DFH&" >, H@:\8@ L@D<J:4DJ`H " @(@&@D84" 8 D,2@:`P4b<,
BD4>4<",<Z< <,0*J>"D@*>Z<4 @D(">42"P4b<4, @>4 H"80, *"`H 4< @*>@FH@D@>>,, H@:8@&">4,,
*,:"b & ^H@6 F&b24 @L4P4":\>Z, 2"b&:,>4b; F<., >"BD4<,D, FN@*>Z, 2"b&:,>4b E@,*4>,>>ZN

( BD@*@:0,>4,...)
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E"<@ F@$@6 D"2J<,,HFb, RH@, *"0, ,F:4 ^H@ @BD,*,:,>4, &ZN@*4H 2" D"<84 @H>@T,>46 <,0*J

(@FJ*"DFH&"<4- JR"FH>48"<4 HD,N %,>F84N 8@>&,>P46, &ZH,8"`V,, 42 >4N @BD,*,:,>4, >, <@0,H

$ZH\ D"FBD@FHD">,>@ 2" BD,*,:Z BD"&" *@(@&@D@&, 4 4<,>>@ F JR,H@< ^H@(@ 4 F H"84<

@(D">4R,>4,< ,(@ <@0>@ FR4H"H\ " @$V4<".

88. %BD@R,<, N@Hb & ^H4N BD,*,:"N &,>F8@, @BD,*,:,>4,, $,FFB@D>@, B@:JR4:@ BD42>">4,, @>@

B@- BD,0>,<J &Z2Z&",H P,:Z6 Db* *,:48"H>ZN BD@$:,<, 8"8 & B:">, H@(@, RH@ & >,< F8"2">@, H"8

4 & B:">, H@(@, R,(@ & >,< >, F8"2">@. 7"8 $Z:@ @H<,R,>@, " &@BD@F @$ @BD,*,:,>44 [ @(@&@D@8],
$J*JR4 @H>@F4H,:\>@ BD@FHZ< & "$FHD"8H>@< F<ZF:,, >" BD"8H48, <@0,H @8"2"H\Fb F:@0>Z<" 125.
),6FH&4H,:\>@, ^H@ @BD,*,:,>4,, b&:bbF\ &,F\<" T4D@8@ BD42>">>Z<, >, @H:4R",HFb *@FH"H@R>@6

H@R>@FH\` *:b JFHD">,>4b &F,N F@<>,>46, 8@H@DZ, <@(JH &@2>48>JH\ BD4 8&":4L48"P44 @H*,:\>ZN

@*>@FH@D@>>4N *@8J<,>H@&, 8@H@DZ<4 (@FJ*"DFH&" ( 4 >"<>@(@ D,0, <,0*J>"D@*>Z, @D(">42"P44)
F@BD@&@0*"`H &ZD"0,>4, F&@,(@ F@(:"F4b >" @$b2"H,:\>@FH\ *:b >4N *@(@&@D". % R"FH>@FH4, @>@

>, JFHD">b,H 2>"R4H,:\>Z, HDJ*>@FH4, &@2>48"`V4, BD4 D"2(D">4R,>44 @(@&@D@8 4 2"b&:,>46 @

H@:8@&">44, 8@H@DZ, @>@ >, @BD,*,:b,H 126.

A. 1"8D,B:,>4, &,>F8@(@ @BD,*,:,>4b

89. =,F<@HDb >" >,8@H@DZ, >`">FZ 4 &ZD"0,>4, D"2>@(@ D@*" F@0":,>46, & *@8HD4>, B@:JR4:@

&,F\<" T4D@8@, BD42>">4, @BD,*,:,>4, @(@&@D@8, 8@H@D@, <@0>@ &Z&,FH4 42 %,>F84N 8@>&,>P46 4

8@H@D@, @*>@2>"R>@ 2"8D,B4:@F\ & FJ*,$>@6 BD"8H48,, >,F<@HDb >" @H>@F4H,:\>J` D,*8@FH\

BD,P,*,>H@&, 4, FJ*b B@ &F,<J, >" >,(@ @B4D"`HFb (@FJ*"DFH&" 4 <,0*J>"D@*>Z, @D(">42"P44 &

F&@,6 BD"8H48, & @H>@T,>44 @(@&@D@8.

a) IF:@&>@, @*@$D,>4, F@ FH@D@>Z *@8HD4>Z

90. M@Hb P,:,F@@$D"2>@FH\ @BD,*,:,>4b @(@&@D@8 4>@(*" 4 FH"&4:"F\ B@* F@<>,>4,127, @>" -
>,F@<>,>>": ^H@ @BD,*,:,>4, B@2&@:b,H JFH">@&4H\ D"2*,: <,0*J, F @*>@6 FH@D@>Z, " 4FH4>>Z<4"
@(@&@D8"<4, 8@H@DZ, F@@H&,HFH&J`H 2"8D,B:,>>@<J @BD,*,:,>4`, 4, F *DJ(@6 FH@D@>Z,
*@8J<,>H"<4, 8@H@DZ, <@(JH BD,*FH"&:bH\Fb 8"8 @(@&@D84, >@ B@ FJH4 H"8@&Z<4 >, b&:b`HFb.
C"2(D">4R,>4, <,0*J @*>4<4 4 *DJ(4<4 H,< $@:,, >,@$N@*4<@ B@H@<J, RH@, F @*>@6 FH@D@>Z,
4FB@:\2J,<"b (@FJ*"DFH&"<4 H,D<4>@:@(4b RD,2&ZR"6>@ 42<,>R4&" ( ,F:4 >, F8"2"H\
4F8JFFH&,>>"128) 4 RH@, F *DJ(@6 FH@D@>Z, H"8"b 8&":4L48"P4b &:,R,H 2" F@$@6 *@&@:\>@ H@R>Z,

124 (... BD@*@:0,>4,)
SH"H@&, KD">P44 4 E@,*4>,>>@(@ 7@D@:,&FH&" BD4 BD4>bH44 D,2@:`P44 827 (1993) E@&,H"

#,2@B"F>@FH4 @H 27 <"b 1993 (@*", F@*,D0"V,6 JFH"& ;,0*J>"D@*>@(@ J(@:@&>@(@ HD4$J>":" B@

$Z&T,6 _(@F:"&44 (S/PV.3217, pp. 9-19).

125 John King Gamble, Jr., op. cit ., p. 373; F<. H"80,, >"BD4<,D, R.St.J.
MacDonald, "Reservations under the European Convention on Human Rights", RBDI ,
1988-2, p. 434.

126 E JR,H@< &"0>@FH4 ^H@6 8@>8D,H>@6 BD@$:,<Z >40, ,6 B@F&bV,> @H*,:\>Z6 BJ>8H.

127 E<. 2"b&:,>4, BD,*FH"&4H,:b GJDP44 (- >" 7JD":" & S,FH@< 8@<4H,H, ',>,D":\>@6

!FF"<$:,4 @H 14 @8Hb$Db 1950 (@*". ( ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH"b F,FF4b,
S,FH@6 8@<4H,H, 221- , 2"F,*">4,, BJ>8H 23).

128 E<. D"2*,: B.iv 4 BJ>8H 3.A.i. &ZT,.
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B@F:,*FH&4b: D,R\ 4*,H @ D,04<, @(@&@D@8, 2"8D,B:,>>@< & FH"H\bN 19-23 7@>&,>P46 1969 4

1986 (@*@& 4 FH"H\, 20 7@>&,>P44 1978 (@*".

91. % ^H@6 F&b24 &B@:>, >@D<":\>@ H@, RH@ *@8HD4>" >, *@04*":"F\ >4 BD4>bH4b, >4 *"0,

D"2D"$@H84 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, RH@$Z B@BZH"H\Fb *"H\

@BD,*,:,>4, @(@&@D8"<. ?*>"8@ &<,T"H,:\FH&@ 7@>&,>P44 1969 (@*" B@:@04:@ 8@>,P

$,FB@Db*@R>@<J D"FBD@FHD">,>4` *@8HD4>":\>ZN @BD,*,:,>46, LJ>8P4b 8@H@DZN B@F:, ^H@(@ FH":"

@(D">4R4&"H\Fb H,<, RH@$Z *@B@:>4H\ 4:4 JH@R>4H\ &,>F8@, @BD,*,:,>4,, >, >">@Fb ,<J JV,D$".

i) ?$V"b B">@D"<" *@8HD4>":\>ZN @BD,*,:,>46, FJV,FH&@&"&T4N *@ 1969 (@*"

92. % D"<8"N >"FH@bV,(@ *@8:"*" >,&@2<@0>@ BD,*FH"&4H\ 4FR,DBZ&"`V46 B,D,R,>\ &F,N

*@8HD4>":\>ZN @BD,*,:,>46, FJV,FH&@&"&T4N *@ @BD,*,:,>4b 1969 (@*": >,H H"8@(@ JR,$>48" B@

<,0*J>"D@*>@<J BJ$:4R>@<J BD"&J, "&H@DZ 8@H@D@(@ D4F8>J:4 $Z ^H@ F*,:"H\129. ="B@<>4<

:4T\ >"4$@:,, &"0>Z, 42 >4N - :4$@ & F4:J 42&,FH>@FH4 4N "&H@D" 4 @8"2">>@(@ 4<4 &:4b>4b,
:4$@ & F4:J 4N @H>@F4H,:\>@6 @D4(4>":\>@FH4, - @$X,*4>4& 4N B@ @$V4< <@<,>H"< 4 B@*R,D8>J&

4N D"2:4R4b B@ @H>@T,>4` 8 &,>F8@<J @BD,*,:,>4`, F H,< RH@$Z &Zb&4H\ 4N F:"$Z, FH@D@>Z.

93. '- > KD">8 M@D>, 8@H@DZ6 F@FH"&:b,H B,D,R,>\ H"8@(@ D@*", BD@&@*4H D"2:4R4, <,0*J

"&H@D"<4, 8@H@DZ, 4FB@:\2@&":4 " @B4F"H,:\>@," @BD,*,:,>4,, FHD,<bF\ 8"8 <@0>@ B@:>,, @N&"H4H\

<>@(@@$D"2>J` BD"8H48J (@FJ*"DFH&, 4 "&H@D"<4, 8@H@DZ, BD,*:@04:4 " >@D<"H4&>@,"
("stipulative") @BD,*,:,>4,, BD42&">>@, >"BD"&:bH\ H"8J` BD"8H48J130. A@ FJH4 2" ^H@6

8:"FF4L48"P4,6 F8DZ&",HFb *DJ("b 8:"FF4L48"P4b, $@:,, >,B@FD,*FH&,>>@ @H>@FbV"bFb 8 P,:b<

>"FH@bV,(@ *@8:"*": ^H@ D"2:4R4, <,0*J "&H@D"<4, *,:"`V4<4 JB@D >" L@D<, @(@&@D@8 4

FR4H"`V4<4 4N BD,0*, &F,(@ *@8J<,>H"<4, 4 "&H@D"<4, 8@H@DZ,, >"@$@D@H, B@*R,D84&"`H

B@F:,*FH&4b *,6FH&4b @(@&@D@8.

94. ="4$@:,, " L@D<":4FH4R,F8@," @BD,*,:,>4,, B@ &F,6 &4*4<@FH4, BD4>"*:,04H

). M. ;4::,DJ, "&H@DJ @*>@(@ 42 B,D&ZN J(:J$:,>>ZN 4FF:,*@&">46 B@ @(@&@D8"<,
@BJ$:48@&">>@<J & 1919 (@*J:

" ?(@&@D8" 8 *@(@&@DJ <@0,H $ZH\ @BD,*,:,>" 8"8 @L4P4":\>@, 2"b&:,>4,, 8"F"`V,,Fb

JF:@&46 *@(@&@D", F*,:">>@, @*>@6 *@(@&"D4&"`V,6Fb *,D0"&@6 4 BD,BD@&@0*,>>@, *DJ(@6

*@(@&"D4&"`V,6Fb *,D0"&, 4:4 *,D0"&"< & <@<,>H F*"R4 >" ND">,>4, D"H4L48"P4@>>@6

(D"<@HZ FJ$X,8H", F*,:"&T,(@ H"8@, 2"b&:,>4,, 4:4 *@ H"8@(@ <@<,>H"" 131.

129 7"8 FBD"&,*:4&@ @H<,H4: KD">8 M@D>, :`$@BZH>@ H@, RH@ & N@*, B,D&ZN B@BZH@8

8@*4L48"P44 BD"&@&@(@ D,04<" @(@&@D@8 & D"<8"N 94(4 ="P46 4 A">"<,D48">F8@(@ F@`2" >,

BD,*BD4>4<":@F\ JF4:46 *"H\ 4< @BD,*,:,>4, (Reservations and Interpretative
Declarations to Multilateral Treaties, p. 33).

130 Frank Horn, op. cit .

131 David Hunter Miller, Reservations to Treaties; Ghe Effect and the
Procedure in Regard Thereto , Washington, D.C., 1919, p. 76.
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]H@ - &,F\<" " >,6HD":\>@," @BD,*,:,>4,, & 8@H@D@< >4R,(@ >, (@&@D4HFb @ B@F:,*FH&4bN @(@&@D84

4 8@H@D@, & ^H@6 F&b24 >, B@2&@:b,H BD@&,FH4 D"2(D">4R,>4b <,0*J @(@&@D8"<4 4 2"b&:,>4b<4 @

H@:8@&">44132.

95. ?*>"8@ L@D<":4FH4R,F8@, @BD,*,:,>4, *@:(@, &D,<b @FH"&":@F\ & 42@:bP44133, 4

BD"8H4R,F84 &F, "&H@DZ, 2">4<"&T4,Fb @(@&@D8"<4, @$X,*4>b:4 L@D<":\>Z6 4 <"H,D4":\>Z6

B@*N@*, B@*H&,D0*"b H,< F"<Z<, RH@ *"H\ @BD,*,:,>4, @(@&@D8"< <@0>@ :4T\ BJH,< F@R,H">4b

L@D<Z, & 8@H@D@6 @>4 &ZD"0,>Z, 4 B@F:,*FH&46, 8@H@DZ, @>4 B@D@0*"`H ( 4:4 >" 8@H@DZ, @>4 >"P,:,>Z), -
H"8, 8"8 ^H@ 4 F*,:">@ & %,>F84N 8@>&,>P4bN.

96. G"8, B@ <>,>4` !>P4:@HH4,

"... F:@&@ " @(@&@D8"" @$@2>"R",H &@:,42Xb&:,>4,, 8@H@DZ< (@FJ*"DFH&@, BD42>"&"b

*@(@&@D & P,:@<, 4F8:`R",H 42 F&@,(@ BD4>bH4b >,8@H@DZ, 8@>8D,H>Z, B@:@0,>4b,
8@H@DZ<4 @>@ >48@4< @$D"2@< >, $J*,H F&b2">@" 134.

]H@ 8D"H8@, @BD,*,:,>4, & 2>"R4H,:\>@6 FH,B,>4 BD,*&@FN4V",H &,>F8@, @BD,*,:,>4, & H@<

F<ZF:,, RH@ & >,< F@*,D04HFb 4 L@D<":\>Z6 ^:,<,>H ( @(@&@D8" ,FH\ 2"b&:,>4, - @*>@FH@D@>>,,,
B@FH@:\8J B@F8@:\8J @>@ 4FN@*4H @H " (@FJ*"DFH&""), 4 <"H,D4":\>Z6 ^:,<,>H ( (@FJ*"DFH&@,
2"b&:b`V,, @(@&@D8J, >, F&b2">@ " 8@>8D,H>Z<4 B@:@0,>4b<4" *@(@&@D").

97. G@ 0, F"<@, <@0>@ F8"2"H\ @ 2>"<,>4H@< @BD,*,:,>44, BD4>bH@< BD4<,D>@ & H@ 0, &D,<b

& BD@,8H, 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& '"D&"D*F8@6 T8@:Z BD"&", & 8@H@D@<

*",HFb F:,*J`V,, @BD,*,:,>4, @(@&@D84:

" K@D<":\>@, 2"b&:,>4,, B@FD,*FH&@< 8@H@D@(@ (@FJ*"DFH&@ BD4 B@*B4F">44,
D"H4L48"P44 *@(@&@D" 4:4 BD4F@,*4>,>44 8 >,<J JFH">"&:4&",H & D"<8"N F&@,(@ F@(:"F4b >"

JR"FH4, & *@(@&@D, @BD,*,:,>>Z, JF:@&4b, 8@H@DZ, $J*JH @(D">4R4&"H\ *,6FH&4, *@(@&@D"

BD4<,>4H,:\>@ 8 @H>@T,>4b< ^H@(@ (@FJ*"DFH&" F *DJ(4< (@FJ*"DFH&@< 4:4 (@FJ*"DFH&"<4,
8@H@DZ, <@(JH $ZH\ JR"FH>48"<4 ^H@(@ *@(@&@D"" 135.

132 E<. BJ>8H 3 >40,.

133 KD">8 M@D> (op. cit ., p. 133) @H>@F4H 8 ^H@6 0, 8"H,(@D44 @BD,*,:,>4,, *">>@,

C. /,>,, "&H@D@< *DJ(@6 42&,FH>@6 D"$@HZ @$ @(@&@D8"N, @BJ$:48@&">>@6 & 1932 (@*J:
" ?(@&@D8"<4 $J*JH b&:bH\Fb 2"b&:,>4b, F*,:">>Z, *@ B@b&:,>4b, & <@<,>H B@b&:,>4b 4:4 B@F:,

B@b&:,>4b <,0*J>"D@*>@(@ *4B:@<"H4R,F8@(@ *@8J<,>H", 4FN@*bV4, @H @*>@(@ 4:4 &F,N

B@*B4F"&T4N H"8@6 *@8J<,>H (@FJ*"DFH& 4 @(D">4R4&"`V4, & $@:\T,6 4:4 <,>\T,6 FH,B,>4,
8"R,FH&,>>@ 4 8@:4R,FH&,>>@, @*>"8@ & :`$@< F:JR", & R,H8@ @BD,*,:,>>@< @$X,<,, JF:@&4b, >"

8@H@DZN ^H@ (@FJ*"DFH&@ 4:4 ^H4 (@FJ*"DFH&" BD4F@,*4>b`HFb 8 2"8:`R",<@6 4:4 2"8:`R,>>@6

8@>&,>P44" ("Les réserves dans les traités", Revue de droit international et des
sciences diplomatiques et politiques , 1932, p. 103). ]H@ @BD,*,:,>4,, &,F\<" *":,8@, @H

&,>F8@(@ @BD,*,:,>4b, H,< >, <,>,, BD4&>@F4H & >,(@ " <"H,D4":\>Z6" ^:,<,>H, 8@H@DZ6

@HFJHFH&J,H & @BD,*,:,>44, BD,*:@0,>>@< ;4::,D@<.

134 Dionisio Anzilotti, Cours de droit international , traduction française par
G. Gidel, Paris, Sirey, 1929, vol. I, p. 399.

135 Research in International Law of the Harvard Law School, "Draft Convention
on the Law of Treaties", AJIL , 1935, supplement no. 4, p. 843.
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3 & *">>@< F:JR", @BbH\ & @BD,*,:,>44 F@R,H"`HFb ^:,<,>HZ L@D<Z 4 FJV,FH&" ( & @H>@T,>44
*,6FH&4b @(@&@D84), 4 & >,(@, 8"8 4 & &,>F8@, @BD,*,:,>4,, *@$"&:b`HFb JH@R>,>4b @H>@F4H,:\>@

<@<,>H", 8@(*" ^H@ 2"b&:,>4, *@:0>@ $ZH\ F*,:">@, RH@$Z FR4H"H\Fb @(@&@D8@6136.

98. ?*>"8@, N@Hb & B,D4@* <,0*J *&J<b &@6>"<4 $Z:@ JFH">@&:,>@, RH@ @(@&@D8" BD,*FH"&:b,H

F@$@6 @*>@FH@D@>>,, 2"b&:,>4,137, 4 <@<,>H, & 8@H@DZ6 ^H@ 2"b&:,>4, *,:",HFb, 4<,,H

@H>@T,>4, 8 P,:b< ^H@(@ 2"b&:,>4b, 42JR,>4, *@8HD4>Z ^H@(@ B,D4@*" F&4*,H,:\FH&J,H @ >":4R44

2>"R4H,:\>ZN D"2>@(:"F46 <,0*J "&H@D"<4 & @H>@T,>44 <"H,D4":\>@(@ ^:,<,>H" @BD,*,:,>4b, H. ,.
B@F:,*FH&46, @04*",<ZN @H 2"b&:,>4b.

99. +F:4 @FH"&4H\ & FH@D@>, D"2:4R4b <,0*J "&H@D"<4, 8@H@DZ, F@,*4>b`H & @*>@< @BD,*,:,>44

@(@&@D84 4 @*>@FH@D@>>4, 2"b&:,>4b, 4 "&H@D"<4, 8@H@DZ, @*>@FH@D@>>4, 2"b&:,>4b

4F8:`R"`H138, H@ (:"&>@, &@2D"0,>4, $J*,H 8"F"H\Fb &@BD@F" @$ " @(D">4R4&"`V,<" 4:4

" 4F8:`R"`V,<" *,6FH&44 @(@&@D@8 & @H:4R4, @H 4N " 42<,>b`V,(@" *,6FH&4b: " 8 "&H@D"<,
8@H@DZ, &Z*,:b`H H@:\8@ " 4F8:`R"`V,," 4:4 H@:\8@ " @(D">4R4&"`V,," *,6FH&4, @(@&@D@8

[ B@<4<@ !>P4:@HH4 4:4 SHDJBB" 4 ("D&"D*F8@(@ BD@,8H"], @H>@FbHFb #":*@>4, 'J*2@>, A@< *,

;,D4<@>J, !RR4@:4 4 'J(,>N,6<. % H@ 0, &D,<b P,:Z6 Db* *DJ(4N "&H@D@& *@BJF8"`H

&@2<@0>@FH\ >":4R4b J @(@&@D@8 " 42<,>b`V,(@" *,6FH&4b & @H>@T,>44 *@(@&@D>ZN >@D<.
M@:@&,6, M"6*, 7D"JF, A@*,FH" 7@FH", CJFF@ 4 S"6*H<">>, " H"80, P,:Z6 Db* *DJ(4N "&H@D@&

@HFH"4&":4 8@>P,BP44, *@BJF8"`V4, " 42<,>b`V,," *,6FH&4, @(@&@D@8, FFZ:"bF\ 4:4 >, FFZ:"bF\

BD4 ^H@< >" 4N " 4F8:`R"`V,," *,6FH&4," 139.

100. ]H@H JR,>Z6 FB@D *":,8@ >, JHD"H4: F&@,6 "8HJ":\>@FH4 4 &@ <>@(@< BD@*@:0",HFb 4

F,(@*>b, N@Hb %,>F8"b 8@>&,>P4b 1969 (@*" R,H8@ &B4FZ&",HFb & D"<84 &H@D@6 *@8HD4>Z,
JB@<4>",<@6 (- >@< M@D>@<140.

ii) A@24P44 F@&D,<,>>@6 *@8HD4>Z & FD"&>,>44 F &,>F84< @BD,*,:,>4,<

101. ?R,&4*>@, RH@ F H@(@ <@<,>H", 8@(*" 7@<4FF4b &2b:"F\ *"H\ @BD,*,:,>4, B@>bH4` @(@&@D@8,
@>" >, BD,*B@:"(":" J(:J$:bH\Fb & terra incognita *@8HD4>":\>ZN D"FFJ0*,>46; $@:,, H@(@,
<"DTDJH $Z: R,H8@ >"<,R,>, B@F8@:\8J ,V, & B,D4@* <,0*J *&J<b &@6>"<4 & P,:@<

136 G@ 0, F"<@, @H>@F4HFb, >"BD4<,D, 8 @BD,*,:,>4` 7"D:" SHDJBB" & Elements de droit
international public universel, européen et américain , Eds internationales, Paris,
1930, vol. I, p. 286 - ^H@ @BD,*,:,>4, &8:`R",H @BD,*,:,>4, 2"b&:,>46 @ H@:8@&">44.

137 E<. &<,FH, F H,< :`$@BZH>J` B@24P4` /@D0" E,:b, 8@H@DZ6 @BD,*,:b,H @(@&@D8J, 8"8

" 8@>&,>P4@>>@, B@:@0,>4,, &8:`R,>>@, B@ 4>4P4"H4&, @*>@(@ 4:4 >,F8@:\84N BD"&4H,:\FH&,
B@*B4F"&T4N *@8J<,>H 4:4 BD4F@,*4>4&T4NFb 8 >,<J, 4 JFH">"&:4&"`V,, BD"&@&@6 D,04<,
@H:4R>Z6 @H @$V,(@ D,04<" *@(@&@D"" (Précis de droit des gens: Principes et
sytématiques , Paris, Sirey, vol. II, 1934, p. 472 - B@*R,D8>JH@ "&H@D@<).

138 E<. BJ>8H 3 >40,.

139 Frank Horn, op. cit ., p. 34 8@ &H@D@6 8"H,(@D44, B@ <>,>4` M@D>", <@(JH $ZH\

H"80, @H>,F,>Z E,:\, M"*\,>JD4 4 S"6*H<">> (ibid.). G@R>Z, FFZ:84 F@*,D0"HFb >" FHD. 390,
F>@F84 7, 8 4 9 J8"2">>@6 D"$@HZ.

140 EH"H\b 2d: "... @*>@FH@D@>>,, 2"b&:,>4, [...], B@FD,*FH&@< 8@H@D@(@ @>@ 0,:",H

4F8:`R4H\ 4:4 42<,>4H\ `D4*4R,F8@, *,6FH&4, ..."; F<. D"2*,: B.iii) >40,.
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FL@D<4D@&":Fb 8@>F,>FJF & B:">, B@>4<">4b H@(@, RH@ H"8@, @BD,*,:,>4, *@:0>@ &8:`R"H\

L@D<":\>Z6 ( 4 " BD@P,FFJ":\>Z6") ^:,<,>H 4 <"H,D4":\>Z6 ^:,<,>H, 4, ,F:4 @FH"&4H\ & FH@D@>,

&ZT,BD4&,*,>>Z6 >"JR>Z6 FB@D, F@*,D0">4, 8"0*@(@ ^:,<,>H" $Z:@ *@&@:\>@ R,H8@ @R,DR,>@.
%4*4<@, & F4:J ^H@6 BD4R4>Z 8@<<,>H"D44 8 &,>F8@<J @BD,*,:,>4`, B@b&4&T4,Fb B@F:,

1969 (@*", & P,:@< >@F4:4 B@24H4&>Z6 N"D"8H,D.

102. AD@L,FF@D A\,D !>D4 3<$,D, "&H@D @*>@6 42 >"4$@:,, (:J$@84N <@>@(D"L46, B@

@(@&@D8"<, FR4H",H, RH@, >,F@<>,>>@, " ^H@ @BD,*,:,>4, BD,*FH"&:b,HFb &,F\<" H@R>Z< 4 B@:>Z<.
% H@ 0, &D,<b @>@ >, b&:b,HFb B@:>@FH\` J*@&:,H&@D4H,:\>Z<; [...] @*>4 H,D<4>Z >@FbH

R,D,FRJD @$V46 N"D"8H,D, *DJ(4, - R,D,FRJD @(D">4R,>>Z6" 141. % R"FH>@FH4, @> 8D4H48J,H ^H@

@BD,*,:,>4, 2" H@, RH@ & >,(@ &8:`R,>Z ^:,<,>HZ, 8"F"`V,,Fb >, @BD,*,:,>4b @(@&@D@8, " 4N

*,6FH&4H,:\>@FH4, & R"FH>@FH4 ^H@ 8"F",HFb @(D">4R,>4b 4N @$X,8H" " @H*,:\>Z<4 B@:@0,>4b<4"
*@(@&@D", H@(*" 8"8, B@ ,(@ <>,>4`, @(@&@D8" >,BD,<,>>@ >"BD"&:,>" >" @(D">4R,>4,

@$b2"H,:\FH&, &ZH,8"`V4N 42 *@(@&@D" ( & B@:>@< @$X,<,) 142. 9`$@BZH>@, RH@ ^H@H "&H@D >,

&ZF8"2Z&",H ">":@(4R>ZN 8D4H4R,F84N 2"<,R">46 & @H>@T,>44 &D,<,>>@è(@ ^:,<,>H" &,>F8@(@

@BD,*,:,>4b143, 8@H@DZ6, @*>"8@, 8"8 BD,*FH"&:b,HFb, F8@D,, 8"F",HFb BD"&@&@(@ D,04<",
BD4<,>4<@(@ 8 @(@&@D8"<, R,< 4N @BD,*,:,>4b; 8"8 D"2 >"@$@D@H, @> BD,*:"(",H *@B@:>4H\

@BD,*,:,>4,, B@*R,D8>J& H@ @$FH@bH,:\FH&@, RH@ " <@0>@ BDb<@ BD,*JF<@HD,H\, RH@ @(@&@D84 <@(JH

$ZH\ 2"b&:,>Z & 8"8@6- H@ 4>@6 <@<,>H, " >, & <@<,>H, 8@(*" (@FJ*"DFH&@ B@*B4FZ&",H *@(@&@D

4:4 2"b&:b,H @ F&@,< F@(:"F44 >" @$b2"H,:\>@FH\ *:b >,(@ ^H@(@ *@(@&@D"" 144.

103. E JR,H@< ^H4N 8D4H4R,F84N 2"<,R">46 "&H@D BD,*:"(",H $@:,, B@:>@, @BD,*,:,>4,, 8@H@D@,,
B@ ,(@ <>,>4`, " B@2&@:4H JFHD">4H\ &Fb8J` *&JF<ZF:,>>@FH\":

" ?(@&@D84 ,FH\ @*>@FH@D@>>,, 2"b&:,>4, & :`$@6 L@D<J:4D@&8, 4 B@* :`$Z<
>"4<,>@&">4,<, F*,:">>@, (@FJ*"DFH&@< BD4 B@*B4F">44, D"H4L48"P44, BD4>bH44 4

JH&,D0*,>44 *@(@&@D" 4:4 BD4F@,*4>,>44 8 >,<J 4:4 BD4 >"BD"&:,>44 J&,*@<:,>4b @

BD"&@BD,,<FH&, & @H>@T,>44 *@(@&@D" 4:4 & :`$@6 *DJ(@6 <@<,>H, BD,*JF<@HD,>>Z6 &

*@(@&@D,, B@FD,*FH&@< 8@H@D@(@ ^H@ (@FJ*"DFH&@ 0,:",H @(D">4R4H\ 4:4 4F8:`R4H\

F@*,D0">4, 4:4 @$X,< @$b2"H,:\FH&, &ZH,8"`V4N *:b >,(@ 42 ^H@(@ *@(@&@D"" 145.

104. +V, @*4> 42&,FH>Z6 FB,P4":4FH B@ @(@&@D8"< 8 *@(@&@D"< (- > KD">8 M@D> R"FH4R>@
BD4F@,*4>b,HFb 8 ^H4< 8D4H4R,F84< 2"<,R">4b<, FR4H"b, RH@ &ZD"0,>4, " B@FD,*FH&@< 8@H@D@(@

^H@ (@FJ*"DFH&@ 0,:",H 4F8:`R4H\ [...] `D4*4R,F8@, *,6FH&4, @BD,*,:,>>ZN B@:@0,>46 " >,

141 Pierre-Henri Imbert, Les réserves aux traités multilatéraux , Paris, Pédone,
1979, p. 9.

142 Ibid., pp. 14-15; B@ ^H@<J &@BD@FJ F<. H"80, D"2*,: B.iii) >40,.

143 "..., 8@(*" @>@ B@*B4FZ&",H, D"H4L4P4DJ,H, BD4>4<",H 4:4 JH&,D0*",H *@(@&@D 4:4

BD4F@,*4>b,HFb 8 >,<J ..." ( H,8FHZ 1969 4 1986 (@*@&) "... 4:4 8@(*" @>@ >"BD"&:b,H

J&,*@<:,>4, @ BD"&@BD,,<FH&, & @H>@T,>44 *@(@&@D" ..." ( H,8FH 1978 (@*"); F<. H"80,

D"2*,: B.iii) >40,.

144 Pierre-Henri Imbert, op. cit ., p. 12; voir aussi pp. 163-165.

145 Ibid., p. 18; <,FH", 8@H@DZ, @H:4R"`HFb @H ( F&@*>@(@) &,>F8@(@ @BD,*,:,>4b,
B@*R,D8>JHZ.
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@$:"*",H >,@$N@*4<@6 H@R>@FH\`" 146 (parait manquer de la précision nécessaire)" 147.
?BD,*,:,>4,, *">>@, ;"D*0@D4 %"6H<^>, 8@H@D"b &<,FH@ F:@&" " 4F8:`R4H\" JB@HD,$:b,H F:@&@

" @(D">4R4H\", B@ &F,6 &4*4<@FH4, F@FH"&:,>@ F JR,H@< H,N 0, F@@$D"0,>46148.

105. =, <,>,, B@D"24H,:\>Z< b&:b,HFb H@, RH@, >"F8@:\8@ 42&,FH>@ EB,P4":\>@<J *@8:"*R48J, >4

@*4> 42 "&H@D@&, 8@H@DZ, 8@>8D,H>@ 2">4<":4F\ 42JR,>4,< &@BD@F" @(@&@D@8 8 *@(@&@D"<, >,

FH"&4H D"*48":\>@ B@* F@<>,>4, &,>F8@, @BD,*,:,>4, 4 RH@ &F, @>4 $,2 4F8:`R,>4b F@,*4>b`H

@*4> 4:4 >,F8@:\8@ L@D<":\>ZN ^:,<,>H@& ( 2"b&:,>4,, F*,:">>@, & @BD,*,:,>>Z6 <@<,>H) F

^:,<,>H@< FJV,FH&", 8@H@DZ6 8"F",HFb *,6FH&4b ^H@(@ 2"b&:,>4b, - &@BD@F, B@ 8@H@D@<J

@H<,R",HFb >"4$@:\T,, R4F:@ D"FN@0*,>46 4 8@:,$">46149.

106. 7D@<, H@(@, F:,*J,H @F@$@ @H<,H4H\, RH@ B@*"&:b`V,, $@:\T4>FH&@ F@&D,<,>>ZN "&H@D@&

BD4*,D04&",HFb &,>F8@(@ @BD,*,:,>4b, BD4R,< <>@(4, 42 >4N ,(@ BD@FH@ &@FBD@42&@*bH150.

146 F. Horn, op. cit ., p. 83.

147 AD@L,FF@D %. A@: '@D<:4 H"80, 4FB@:\2J,H >"<>@(@ $@:,, T4D@8@, B@ FD"&>,>4` F

&,>F84< @BD,*,:,>4, @(@&@D@8, B@F8@:\8J @> &8:`R",H & >,(@ " &F, FB@F@$Z, BD4<,>,>4,, 8@H@DZN

B@2&@:b,H (@FJ*"DFH&J FH"H\ JR"FH>48@< <>@(@FH@D@>>,6 8@>&,>P44, >, BD4>4<"b >" F,$b

>,B@FD,*FH&,>>@ &F,(@ <"8F4<":\>@(@ @$X,<" @$b2"H,:\FH&, BD,*JF<@HD,>>ZN & H,8FH,"; H"8"b

B@24P4b, @*>"8@, @$XbF>b,HFb F"<4< @$X,8H@< 4FF:,*@&">4b, 8@H@D@, 8"F",HFb ":\H,D>"H4&

@(@&@D8"< ("The Modification of Multilateral Conventions by means of ’Negotiated
Reservations’ and Other ’Alternatives’: A Comparative Study of the ILO and Council
of Europe", Fordham Law Review ), 1970-1971, p. 64); B@ ^H@<J &@BD@FJ F<. D"2*,: 3
>40,.

148 Marjorie M. Whiteman, Digest of International Law , vol. 14, 1970, p. 137:
H,D<4> " @(@&@D8"" [...] @2>"R",H @L4P4":\>@, 2"b&:,>4, (@FJ*"DFH&" BD4 B@*B4F">44,
D"H4L48"P44 *@(@&@D" 4:4 BD4F@,*4>,>4b 8 >,<J, 8@H@D@, 42<,>b,H 4:4 @(D">4R4&",H

<"H,D4":\>@, *,6FH&4, @*>@(@ 4:4 >,F8@:\84N B@:@0,>46 *@(@&@D" & @H>@T,>4bN <,0*J

(@FJ*"DFH&@<, *,:"`V4< @(@&@D8J, 4 *DJ(4<4 (@FJ*"DFH&"<4 - JR"FH>48"<4 ^H@(@ *@(@&@D"".
E<. H"80, Renata Szafarz, "Reservations to Multilateral Treaties", Polish Y.B.I.L .,
1970, p. 294.

149 E<., BD,0*, &F,(@, D"2*,: B.iii) >40,.

150 % R4F:, <>@(4N *DJ(4N BD4<,D@& F<.: Suzanne Bastid, Les traités dans la vie
internationale - Conclusion et effets , Économica, 1985, p. 71; D.W. Bowett,
"Reservations to Non-Restricted Multilateral Treaties", BYBIL , 1976-1977,
pp. 67-68; Patrick Daillier et Alain Pellet, Droit international public (Nguyen
Quoc Dinh ), L.G.D.J., Paris, 1994, p. 177; D.W. Greig, "Reservations Equity as a
Balancing Factor?", Australian Yb.I.L ., 1995, p. 26; Adolfo Maresca, Il diritto dei
tratatti - La Convenzione codificatrice di Vienna del 23 Maggio 1969 , Giuffré,
Milano, 1971, pp. 287-288; Sir Robert Jennings and Sir Arthur Watts, Oppenheim’s
International Law , 9th. ed., vol. I, Peace , Longman, London, p. 1241; Paul Reuter,
Introduction au droit des traités , 3ème édition revue et augmentée par Philippe
Cahier, P.U.F., Paris, 1995, p. 71 et pp. 105-108; Sir Ian Sinclair, The Vienna
Convention on the Law of Treaties , Manchester U.P., 1984, pp. 51-54;
Lilly-Sucharipa-Behrmann, "The Legal Effects of Reservations to Multilateral

( BD@*@:0,>4,...)
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107. 7"8 <4>4<J<, <@0>@ F8"2"H\, 8"8 B4T,H M@F,- ;"D4b CJ*", RH@ " >,F<@HDb >" >"<,D,>4,
"&H@D@& 7@>&,>P44, *@8HD4>":\>"b &"0>@FH\ BJ>8H" 1d FH"H\4 2 >,@FB@D4<"" 151. 1*,F\,
$,FFB@D>@, FJV,FH&J,H D,*846, BD"8H4R,F84 B@:>Z6, *@8HD4>":\>Z6 8@>F,>FJF, 8@H@DZ6 B@2&@:b,H

2"8:`R4H\ F:,*J`V,,: " D"2J<>@ BD,*B@:@04H\, RH@, N@Hb %,>F8"b 8@>&,>P4b B@8" ,V, >,

B@:JR4:" J>4&,DF":\>@(@ BD42>">4b, @>@ [ &,>F8@, @BD,*,:,>4,] BD,*FH"&:b,H F@$@6 >"4$@:,,

F@(:"F@&">>@, 42:@0,>4, ^H@(@ &@BD@F"" 152.

b) 1"8D,B:,>4, >" BD"8H48, 4 & BD,P,*,>H"N

108. 3 BD"8H48" ( 8@F&,>>@), 4 BD,P,*,>HZ ( F@&,DT,>>@ BDb<@) 2"8D,B:b`H &,>F8@, @BD,*,:,>4,,
8@H@D@,, >,F@<>,>>@, b&:b,HFb >,@FB@D4<Z< $"2@&Z< B@>bH4,< & ^H@< &@BD@F,; @HF`*", >, $@bF\

@T4$4H\Fb, <@0>@ F*,:"H\ &Z&@*, RH@ >,2"&4F4<@ @H H@(@, RH@ BD,*T,FH&@&":@ ,(@ BD4>bH4`,
@>@ >@F4H @$ZR>Z6 N"D"8H,D.

i) 7@F&,>>@, 2"8D,B:,>4, >" BD"8H48,

109. !>":424DJb BD"8H48J (@FJ*"DFH&, HDJ*>@ F*,:"H\ &Z&@* @ $,FFB@D>@< BD4>bH44 &,>F8@(@

@BD,*,:,>4b, B@F8@:\8J F:JR",&, 8@(*" $Z >" >,(@ BDb<@ FFZ:":4F\, @H>@F4H,:\>@ <":@.

110. % H@ 0, &D,<b <@0>@ & ^H@6 F&b24 >"B@<>4H\, RH@, >,F<@HDb >" @BD,*,:,>>J` F:@&,F>J`

B,D,B":8J, @F@$,>>@ &@8DJ( B@BD"&84 %,>(D44, FH"H\b 2 %,>F8@6 8@>&,>P44 1969 (@*" & 8@>,R>@<

4H@(, $Z:" BD4>bH" $,2 &@2D"0,>46153 4 F@*,D0"V,,Fb & BJ>8H, 1d @BD,*,:,>4, >, &Z2&":@

>48"84N >"D,8">46 >4 & 1978, >4 & 1986 (@*"N154.

150 (... BD@*@:0,>4,)
Treaties", Austrian Review of International and European Law , 1996, p. 72; Ian
Brownlie, Principles of Public International Law , Oxford, Clarendon Press, 4th ed.,
1990, pp. 608-611; Dominique Carreau, Droit international , Paris Pedone,
pp. 119-124; J. Combacau et Sege Sur, Droit inernational public , Paris,
Montchrestien, 1995, pp. 134-138; M. Diez de Velasco, Instituciones de derecho
international público , Madrid, Editorial Tecnos, 1988, vol. 1, pp. 119-125;
Pierre-Marie Dupuy, Droit international public , Paris, Dalloz, 1993, pp. 194-198;
E. Jiménez de Aréchaga, El derecho internacional contemporaneo , Madrid, Editorial
Tecnos, 1980, pp. 50-55; D.P. O’Connell, International Law , London, Stevens and
Sons, 1970, vol. 1, pp. 229-241; Ch. Rousseau, Droit international public , Paris,
1970, vol. 1, pp. 119-126. I. Seidl-Hohenveldern, Voelkerrecht , Koeln, Berlin,
Bonn, Muenchen, Carl-Heymenns Verlag K6, 1997, pp. 72-75; Malcolm N. Shaw,
International Law , Cambridge, Cambridge University Press (4th ed.), 1997,
pp. 641-649; A. Verdross et B. Simma, Universelles Voelkerrecht, Theorie und
Praxis , Berlin, Dunker und Humblot, 1984, pp. 466-472.

151 J.M. Ruda, "Reservations to Treaties", RCADJ 1975-III, vol. 146, p. 105.

152 John King Gamble, Jr., op. cit ., p. 374.

153 E<. BJ>8H 68 &ZT,.

154 E<. BJ>8HZ 72 4 78 &ZT,.
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111. 7D@<, H@(@, 4>H,D,F>@ @H<,H4H\, RH@ & F&@*, BD"&", BD4<,>b,<@< E@,*4>,>>Z<4 SH"H"<4

& 4N &>,T>4N F>@T,>4bN, @(@&@D84 @BD,*,:b`HFb >" @F>@&, BJ>8H" 1d FH"H\4 2 %,>F8@6

8@>&,>P44 1969 (@*", BD4R,< & ^H@< F&@*, F@*,D04HFb B,D,F8"2 F@@H&,HFH&J`V,6 L@D<J:4D@&84,
& 8@H@D@<, @*>"8@, @BJV,>Z F:@&" " & :`$@6 L@D<J:4D@&8, 4 B@* :`$Z< >"4<,>@&">4,<" 155.
E"< L"8H H@(@, RH@ ^H@H F&@*, 8@H@DZ6 >,@L4P4":\>@ @HD"0",H <>,>4, BD"&4H,:\FH&"

E@,*4>,>>ZN SH"H@&, @F@$@ B@*R,D84&",H, RH@ F,>"H ^H@6 FHD">Z JB@HD,$:b,H ^H@ F:@&@ & 4>@<

2>"R,>44156, B@*H&,D0*",H, RH@ *:b >,, &,>F8@, @BD,*,:,>4, & <,0*J>"D@*>@< B:">, b&:b,HFb

@$b2"H,:\>Z<.

112. ?F@$,>>@ F:,*J,H @H<,H4H\, RH@ (@FJ*"DFH&" BD4 " BD,&D"V,>44" 2"b&:,>4b @ H@:8@&">44 &

@(@&@D8J157 R"FH@ BDb<@ FFZ:"`HFb >" FH"H\` 2 %,>F84N 8@>&,>P46. G"8, &@2D"0"b BD@H4&

" 2"b&:,>4b @ H@:8@&">44" GJDP44 8 +&D@B,6F8@6 8@>&,>P44 @ BD"&"N R,:@&,8", BD"&4H,:\FH&@

'D,P44 2"b&4:@:

"... :`$@, @*>@FH@D@>>,, 2"b&:,>4,, 8@H@D@, @(D">4R4&",H *@(@&@D>Z, @$b2"H,:\FH&"

(@FJ*"DFH&", & <,0*J>"D@*>@< B:">,, $,FFB@D>@, b&:b,HFb @(@&@D8@6. C,R\ 4*,H @$ @*>@<

42 F"<ZN T4D@8@ BD42>">>ZN BD4>P4B@& 8@>&,>P4@>>@(@ <,0*J>"D@*>@(@ BD"&", 8@H@DZ6

$Z: 8@*4L4P4D@&"> & *&JN %,>F84N 8@>&,>P4bN -1969 (@*" @ BD"&, <,0*J>"D@*>ZN

*@(@&@D@& 4 1986 (@*" @ BD"&, *@(@&@D@& <,0*J (@FJ*"DFH&"<4 4 <,0*J>"D@*>Z<4

@D(">42"P4b<4 4:4 <,0*J <,0*J>"D@*>Z<4 @D(">42"P4b<4. ?$, @>4 BD,*JF<"HD4&"`H &

">":@(4R>ZN L@D<J:4D@&8"N, RH@ &ZD"0,>4, " @(@&@D8"" @2>"R",H @*>@FH@D@>>,, 2"b&:,>4, &

:`$@6 L@D<J:4D@&8, 4 B@* :`$Z< >"4<,>@&">4,<, F*,:">>@, (@FJ*"DFH&@< BD4 B@*B4F">44,
D"H4L48"P44, BD4>bH44 4:4 JH&,D0*,>44 *@(@&@D" 4:4 BD4F@,*4>,>44 8 >,<J, B@FD,*FH&@<

8@H@D@(@ ^H@ (@FJ*"DFH&@ 0,:",H 4F8:`R4H\ 4:4 42<,>4H\ `D4*4R,F8@, *,6FH&4, @BD,*,:,>>ZN

B@:@0,>46 *@(@&@D" & 4N BD4<,>,>44 8 ^H@<J (@FJ*"DFH&J ( BJ>8H 1d FH"H\4 2)" 158.

113. #@:,, H@(@, *"0, 8@(*" (@FJ*"DFH&" BDb<@ >, FFZ:"`HFb >" &,>F8@, @BD,*,:,>4,, @>4 4<

DJ8@&@*FH&J`HFb, 4>@(*" &4*@42<,>bb >,8@H@DZ, ,(@ B@:@0,>4b; H"8, >"BD4<,D, K4>:b>*4b 4

S&,P4b, &ZFHJB"b BD@H4& " 2"b&:,>4b" E@,*4>,>>ZN SH"H@& 8 A"8HJ @ (D"0*">F84N 4

B@:4H4R,F84N BD"&"N 1966 (@*", >"B@<>4:4, " RH@ F H@R84 2D,>4b BD"&" <,0*J>"D@*>ZN *@(@&@D@&
>"2&">4, 2"b&:,>4b, 8@H@D@, @H<,>b,H 4:4 42<,>b,H `D4*4R,F8@, *,6FH&4, @H*,:\>ZN B@:@0,>46

*@(@&@D", >, b&:b,HFb @BD,*,:b`V4< & B:">, N"D"8H,D" @(@&@D84 8 *">>@<J *@(@&@DJ, L@D<J

8@H@D@6 ^H@ 2"b&:,>4, 4<,,H" 159.

155 The American Law Institute, Restatement of the Law Third , Washington, D.C.,
vol. 1, 14 May, 1986, par. 113, p. 180.

156 Ibid ; ^H@ 4>@, 2>"R,>4,, 8@H@D@, *@:0>@ L4(JD4D@&"H\ & BJ>8H, 314, 8@<<,>H"D46 b,
>,B@>bH>@ *:b R4H"H,:b, >, 2>"8@<@(@ F "<,D48">F8@6 BD"8H48@6.

157 E<. AJ>8H 3 >40,.

158 A4F\<@ 2"<,FH4H,:b <4>4FHD" 4>@FHD">>ZN *,: @H 6 "BD,:b 1987 (@*" >" 4<b

',>,D":\>@(@ F,8D,H"Db E@&,H" +&D@BZ, &@FBD@42&@*4HFb & Commission européenne des droit de
l’homme, décision du 4 mars 1991, Chrysostomos et as. c. Turquie, RUDH 1991,
p. 197.

159 G,8FH &@2D"0,>4b K4>:b>*44 (Traités multilatéraux déposés auprès du Secrétaire
général - État au 31 décembre 1996; publication des Nations Unies, n° de vente:

( BD@*@:0,>4,...)
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114. 7D@<, H@(@, BD4 D"FF<@HD,>44 @H*,:\>ZN FB@D@& (@FJ*"DFH&"- JR"FH>484 FB@D" BDb<@
2"b&:b:4, RH@ BJ>8H 1d FH"H\4 2 %,>F8@6 8@>&,>P44 1969 (@*" " BD"&4:\>@ @BD,*,:b,H @(@&@D84".
]H@ BD@42@T:@ BD4 D"FF<@HD,>44 *,:" Mer d’Iroise & FB@D, <,0*J KD">P4,6 4 E@,*4>,>>Z<

7@D@:,&FH&@<160. +V, @*>4< BD4<,D@< b&:b,HFb BD,*FH"&:,>>@, & +&D@B,6F846 FJ* B@ BD"&"<

R,:@&,8" *,:@ #,:4:@F", & 8@H@D@< S&,6P"D4b BD4&,:" H@ 0, F"<@, B@:@0,>4,, BZH"bF\

*@8"2"H\, RH@ 2"b&:,>4, @ H@:8@&">44, 8@H@D@, @>" F"<" F*,:":", B@ FJH4 <@(:@ $Z BD,*FH"&:bH\

F@$@6 @(@&@D8J161.

ii) 1"8D,B:,>4, & BD,P,*,>H"N

115. AD,P,*,>HZ B@*H&,D0*"`H, RH@ &,>F8@, @BD,*,:,>4, b&:b,HFb &,F\<" T4D@8@ BD42>">>Z<.
+F:4 ;,0*J>"D@*>Z6 EJ* >48@(*" >, 2">4<":Fb &@BD@F@< @BD,*,:,>4b @(@&@D@8, H@ "D$4HD"0>Z6

FJ*, F@2*">>Z6 *:b D"FF<@HD,>4b &ZT,J8"2">>@(@ *,:" Mer d’Iroise F JR"FH4,< KD">P44 4

E@,*4>,>>@(@ 7@D@:,&FH&", 4 ,V, $@:,, R"FH@ @D(">Z +&D@B,6F8@6 4 !<,D48">F8@6 8@>&,>P46 @

BD"&"N R,:@&,8" & H,N D,*84N F:JR"bN, 8@(*" 4< BD4N@*4:@F\ ^H@ *,:"H\, >"@$@D@H, &ZFHJB":4 F

$@:,, R,< R,H84<4 2"8:`R,>4b<4 B@ ^H@<J &@BD@FJ.

116. A@ *,:J Mer d’Iroise E@,*4>,>>@, 7@D@:,&FH&@ 2"b&4:@, RH@ BD,*FH"&:,>>Z, KD">P4,6

@(@&@D84 8 FH"H\, 6 /,>,&F8@6 8@>&,>P44 @ 8@>H4>,>H":\>@< T,:\L, 1958 (@*" >, $Z:4

" >"FH@bV4<4 @(@&@D8"<4 & H@< F<ZF:,, 8@H@DZ6 ^H@ F:@&@ 4<,,H & <,0*J>"D@*>@< BD"&," 162. %

F&@,< D,T,>44 @H 30 4`>b 1977 (@*" "D$4HD"0>Z6 FJ* @H<,H4:, RH@, 8"8 @$" (@FJ*"DFH&"

*@(@&@D4:4F\ FR4H"H\, BJ>8H 1d FH"H\4 2 7@>&,>P44 1969 (@*" BD"&4:\>@ @BD,*,:b,H

@(@&@D84163, 4, >, 2"b&:bb @$ ^H@< BDb<@, @> F*,:": &Z&@* 4 FR,:, RH@ @FB"D4&",<"b @(@&@D8"

>@F4:" 8"8 D"2 H"8@6 N"D"8H,D164.

159 (... BD@*@:0,>4,)
F.97.V.5, chap. IV.4, p. 140); &@2D"0,>4, S&,P44 F@FH"&:,>@ & &,F\<" FN@*>ZN &ZD"0,>4bN

(ibid., p. 142).

160 E<. "D$4HD"0>@, D,T,>4, @H 30 4`>b 1977 (@*", *,:@ @ *,:4<4H"P44 8@>H4>,>H":\>@(@

T,:\L" <,0*J E@,*4>,>>Z< 7@D@:,&FH&@< %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 4 KD">PJ2F8@6

C,FBJ$:48@6, RSANU XVIII, par. 55, p.169 à 170.

161 Arrêt du 29 avril 1988, Publications de la Cour européenne des droits de
l’homme, Série A, vol. 132, par. 42, p. 21.

162 C,T,>4, @H 30 4`>b 1977 (@*", *,:@ @ *,:4<4H"P44 8@>H4>,>H":\>@(@ T,:\L" <,0*J

E@,*4>,>>Z< 7@D@:,&FH&@< %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 4 KD">PJ2F8@6 C,FBJ$:48@6,
RSANUXVIII, par. 55, p. 169-170., p. 143; voir aussi par. 54, p. 169.

163 E<. BJ>8H 115 &ZT,.

164 C,T,>4, @H 30 4`>b 1977 (@*", *,:@ @ *,:4<4H"P44 8@>H4>,>H":\>@(@ T,:\L" <,0*J

E@,*4>,>>Z< 7@D@:,&FH&@< %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 4 KD">PJ2F8@6 C,FBJ$:48@6,
RSANUXVIII, par. 55, p. 170.
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117. % F&@` @R,D,*\ +&D@B,6F8"b 8@<4FF4b B@ BD"&"< R,:@&,8" & *,:, G,<,:\H"T BD@H4&

S&,6P"D44 4FB@:\2@&":" BJ>8H 1d FH"H\4 2 7@>&,>P44 *:b 42<,>,>4b 8&":4L48"P44 2"b&:,>4b @

H@:8@&">44 S&,6P"D44 8 +&D@B,6F8@6 8@>&,>P44 @ BD"&"N R,:@&,8"165.

118. % F&@` @R,D,*\ ;,0"<,D48">F846 FJ* B@ BD"&"< R,:@&,8", BDb<@ >, FFZ:"bF\ >" BJ>8H 1d
FH"H\4 2 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& ( >" 8@H@DZ6 BD4<,>4H,:\>@ 8
D,04<J @(@&@D@8 *,:",HFb FFZ:8" & FH"H\, 75 !<,D48">F8@6 8@>&,>P44 @ BD"&"N R,:@&,8"), &F,

0, 4FB@:\2@&": >,B@FD,*FH&,>>@ >,8@H@DZ, ^:,<,>HZ @BD,*,:,>4b, F@*,D0"V,(@Fb & ^H@<

B@:@0,>44, & R"FH>@FH4 >"B@<>4&, RH@ " @(@&@D84 >"BD"&:,>Z >" H@, RH@$Z 4F8:`R4H\ 4:4

42<,>4H\ B@:@0,>4b *@(@&@D"" 166.

119. %,F\<" B@D"24H,:\>@, F@&B"*,>4, BD"8H484, BD,P,*,>H@&167 4 *@8HD4>Z >, @FH"&:b,H

>48"84N F@<>,>46 & @H>@T,>44 H@(@, RH@ &,>F8@, @BD,*,:,>4, & >"FH@bV,, &D,<b 4<,,H @$ZR>Z6

N"D"8H,D, RH@, 8FH"H4, $Z:@ BDb<@ BD42>">@ +&D@B,6F8@6 8@<4FF4,6 B@ BD"&"< R,:@&,8" BD4

D"FF<@HD,>44 *,:" G,<,:\H"T":

" A@F8@:\8J FH"H\b 64 >, F@*,D04H @BD,*,:,>4b H,D<4>" " @(@&@D8"", 7@<4FF4b *@:0>"

BD@">":424D@&"H\ ^H@ B@>bH4,, " H"80, B@>bH4, " 2"b&:,>4, @ H@:8@&">44" F H@R84 2D,>4b

<,0*J>"D@*>@(@ BD"&". % ^H@6 F&b24 @F@$@, 2>"R,>4, $J*,H BD4*"&"H\Fb %,>F8@6 8@>&,>P44 @

BD"&, <,0*J>"D@*>ZN *@(@&@D@& @H 23 <"b 1969 (@*", & 8@H@D@6 2"8D,B:,>Z, & R"FH>@FH4,
>@D<Z @$ZR>@(@ BD"&" 4 8@H@D"b B@ FJH4 >@F4H N"D"8H,D 8@*4L48"P44" 168.

120. G"8@&@, @*>4< F:@&@<, 2"8:`R,>4, - 8@F&,>>@,169 4:4 BDb<@,170 - BD"8H4R,F84

$@:\T4>FH&" JR,>ZN. 3 ^H@ & :`$@< F:JR", B@*H&,D0*",H, RH@ >,H >J0*Z @H8"2Z&"H\Fb @H

@BD,*,:,>4b, BD4>bH@(@ & 1969 (@*J 4 B@*H&,D0*,>>@(@ 4 *@B@:>,>>@(@ & 1978 4 1986 (@*"N.
?*>"8@ H@ @$FH@bH,:\FH&@, RH@ ^H@ @BD,*,:,>4, T4D@8@ BD42>">@ 8"8 BD"&@&"b >@D<", ,V, >,

@2>"R",H, RH@ ,(@ H@:8@&">4, 4 BD4<,>,>4, >, &Z2Z&"`H >48"84N BD@$:,<, " ^H@ >"&@*4H >"

<ZF:\ @ H@<, RH@ & D"<8"N BD"8H4R,F8@(@ DJ8@&@*FH&" $Z:@ $Z P,:,F@@$D"2>@ *@B@:>4H\

>,8@H@DZ, <@<,>HZ.

165 C,T,>4, @H 5 <"b 1982 (@*", +&D@B,6F8"b 8@<4FF4b B@ BD"&"< R,:@&,8", Décisions et
Rapports , avril 1983, par. 69 (ou l’article 2, paragraphe 2d), est cité in extenso)
à 82, p. 130-131. AD4 D"FF<@HD,>44 *,:" 7D4F@FH@<"F" 7@<4FF4b 4FB@:\2@&":" 4>@6 B@*N@*

( F<. F>@F8J 158 &ZT,).

166 Avis consultatif OC-3/83 du 8 septembre 1983, Limitations à la peine de
mort (articles 4(2) 4(4) de la Convention américaine relative aux droits de
l’homme), par. 62; voir aussi le par. 73.

167 '@FJ*"DFH&", 2"HD"(4&",<Z, &ZT,J8"2">>Z<4 FJ*,$>Z<4 D,T,>4b<4 "D$4HD"0>@(@ FJ*" B@

FB@DJ <,0*J KD">P4,6 4 %,:48@$D4H">4,6 4 +&D@B,6F8@6 8@<4FF44 B@ BD"&"< R,:@&,8", >, $Z:4

F&b2">Z 7@>&,>P4,6 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&.

168 Décision du 5 mai 1982, par. 68, p. 129-13; F<. F>@F8J 165 &ZT,.

169 E<. F>@F84 150-152 &ZT,.

170 E<., >"BD4<,D, Richard W. Edwards , Jr., "Reservations to Treaties",
Michigan Journal of International Law , 1989, p. 369, et 372; ou D.W. Greig,
"Reservations: Equity as a Balancing Factor?", Australian Yb.lI , 1995, p. 26.
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