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II. C!EE;?GC+=3+ AC?+7G?% EG!G+5 % Q!EG3 A+C%?5 ( 7C?;+ EG!G[3 19)

A. AD,*&"D4H,:\>Z, &@BD@FZ

102. G,B,D\ & >"FH@bV,< *@8:"*, & B,D&@>"R":\>@< B@Db*8, D"FF<"HD4&"`HFb BD@,8HZ FH"H,6

Q"FH4 B,D&@6 ( 8D@<, FH"H\4 19). ]H@ D"FF<@HD,>4, <@0,H $ZH\ :4T\ B,D&@>"R":\>Z< B@

>,F8@:\84< BD4R4>"<. %@- B,D&ZN, *@ >"FH@bV,(@ &D,<,>4 :4T\ @H>@F4H,:\>@ >,2>"R4H,:\>@,

R4F:@ BD"&4H,:\FH& BD,*FH"&4:@ *,H":\>Z, 8@<<,>H"D44 B@ @H*,:\>Z< BD@,8H"< FH"H,6, 4

B@HD,$J,HFb D"FF<@HD,H\ 4N >@&Z, 8@<<,>H"D44 4 BD,*:@0,>4b. %@- &H@DZN, *@ >"FH@bV,(@

&D,<,>4 >, BD@&@*4:@F\ F4FH,<"H4R,F8@, F@(:"F@&">4, BD@,8H@& FH"H,6 & Q"FH4 B,D&@6 F BD@,8H"<4

FH"H,6 & R"FHbN &H@D@6 4 HD,H\,6, 4 0,:"H,:\>@ >, 2"&,DT"H\ D"$@HJ >"* Q"FH\` B,D&@6 *@ H,N

B@D, B@8" >, $J*JH D"FF<@HD,>Z FH"H\4 & B@F:,*>4N R"FHbN. %- HD,H\4N, @$ZR>"b BD"8H48"

7@<4FF44 & N@*, &H@D@(@ RH,>4b 2"8:`R",HFb & H@<, RH@ &F, FH"H\4 @L4P4":\>@ >"N@*bHFb >"

D"FF<@HD,>44 C,*"8P4@>>@(@ 8@<4H,H" *@ 2"&,DT,>4b F@FH"&:,>4b H,8FH" 4 8@<<,>H"D4,&.
EJV,FH&J`H &F, @F>@&">4b *:b 4FB@:\2@&">4b ^H@6 BD@P,*JDZ & F:JR", @H&,HFH&,>>@FH4 (@FJ*"DFH&.
A@ ^H4< BD4R4>"< &H@D@, RH,>4, $J*,H F&b2">@ F BD@P,FF@< " B@&H@Db`V,(@Fb D"FF<@HD,>4b"
BD@,8H@& FH"H,6 *@ H,N B@D, B@8" @>4 >, $J*JH 2"&,DT,>Z129.

1. %@BD@FZ H,D<4>@:@(44

103. % @H:4R4, @H <>@(4N *DJ(4N H,8FH@& 7@<4FF44, BD@,8HZ FH"H,6 >, F@*,D0"H @H*,:\>@(@

B@:@0,>4b F @BD,*,:,>4b<4. %<,FH@ ^H@(@ H,D<4>Z @$XbF>b`HFb B@ <,D, 4N 4FB@:\2@&">4b

( F<. >"BD4<,D, FH"H\4 3, 19(3), 40, 43, 44(2), 47(1). % P,:@< ^H@ J*@&:,H&@D4H,:\>Z6 4

*"0, ^LL,8H>Z6 <,H@*, 8@H@DZ6 F:,*J,H F@ND">4H\. ?*>"8@ @*4> <@<,>H, 8@H@DZ6 >,@$N@*4<@ D"FF<@HD,H\, -
^H@ 8DJ( H,D<4>@&, 4FB@:\2J,<ZN B@ &F,<J H,8FHJ *:b N"D"8H,D4FH484 @H>@T,>4b, F&b2">>@(@ F

@H&,HFH&,>>@FH\`. ="4$@:,, &"0>Z, H,D<4>Z F@*,D0"HFb & H"$:4P, 1 >40,. % P,:@< ^H4 H,D<4>Z

4FB@:\2J`HFb B@F:,*@&"H,:\>@ & BD@,8H"N FH"H,6 4, 8"8 BD,*FH"&:b,HFb, >, F@BDb0,>Z F

HDJ*>@FHb<4 >4 >" ">(:46F8@<, >4, >"F8@:\8@ ^H@ <@0>@ JFH">@&4H\, >" *DJ(4N @L4P4":\>ZN

b2Z8"N. %@BD@F FJV,FH&" &@2>48",H & @H>@T,>44 B@>bH4b " @$FH@bH,:\FH&", 4F8:`R"`V4,

BD@H4&@BD"&>@FH\": @> $J*,H D"FF<@HD,> & 8@>H,8FH, F@@H&,HFH&J`V4N FH"H,6. ?*>"8@ >,8@H@DZ, 42

^H4N H,D<4>@& >J0*"`HFb & *":\>,6T,< D"FF<@HD,>44.

104. " '@FJ*"DFH&@, 8@H@D@, F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,". % F&b24 F ^H4<

H,D<4>@<, 8@H@DZ6 R"FH@ JB@HD,$:b,HFb & BD@,8H"N FH"H,6130, &@2>48"`H &@BD@F FJV,FH&" 4

&@BD@F H,D<4>@:@(4R,F8@(@ N"D"8H,D".

a) QH@ 8"F",HFb &@BD@F" FJV,FH&", H@, &4*4<@, ^H@H H,D<4> F@2*",H &B,R"H:,>4,, RH@ &

H@< 4:4 4>@< 8@>8D,H>@< F:JR", $J*,H bF>@, RH@ F@@H&,HFH&J`V,, (@FJ*"DFH&@ J0, F@&,DT4:@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,. %@ <>@(4N FB@D"N @$, FH@D@>Z @HD4P"`H @H&,HFH&,>>@FH\,

129 +V, @*>" HDJ*>@FH\ F@FH@4H & H@<, RH@ >,:\2b BD4>bH\ @8@>R"H,:\>@(@ D,T,>4b &

@H>@T,>44 FH"H,6 & Q"FH4 B,D&@6 *@ H,N B@D, B@8" >, $J*,H D,T,> &@BD@F @ >,@$N@*4<@FH4

F@ND">,>4b D"2:4R4b <,0*J BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4. A@ BD4R4>"<, BD4&,*,>>Z< &

BJ>8H, 83, & F:JR", F@ND">,>4b H"8@(@ D"2:4R4b B@HD,$J`HFb 2>"R4H,:\>Z, 42<,>,>4b & Q"FH4

B,D&@6. ?>4 $J*JH &8:`R"H\ & F,$b, & R"FH>@FH4, 42<,>,>4b & FH"H\bN 1, 3 4 10. ?$FJ0*,>4, &

>"FH@bV,< D"2*,:, *@8:"*" @F>@&Z&",HFb >" H@<, RH@ F*,:">>"b & BJ>8H, 101 D,8@<,>*"P4b $J*,H,
&4*4<@, BD4>bH" & @BD,*,:,>>@6 L@D<,, BJFH\ *"0, & BD,*&"D4H,:\>@< B@Db*8,.

130 E<. & FH"H\bN 28(3), 36, 42(1) 4 (4), 43 ( *&"0*Z), 44(1), 45(1) 4 (3), 46,
47(1) 4 (3), 48(2), (3) 4 (4), 50 4 53.
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JH&,D0*"b, RH@ *DJ("b FH@D@>" F@&,DT4:" BD@H4&@BD"&>@, *,b>4,. 7"8 >,F8@:\8@ D"2 BD42>"&":

;,0*J>"D@*>Z6 EJ*, @$, FH@D@>Z <@(JH F@&,DT4H\ @BD,*,:,>>@, BD@H4&@BD"&>@, *,b>4,131.
?*>"8@ &@ &D,<b FB@D" @H&,HFH&,>>@FH\ &B@:>, <@0,H @FB"D4&"H\Fb 4 $ZH\ FB@D>@6, 4

JB@HD,$:,>4, H,D<4>" " (@FJ*"DFH&@, 8@H@D@, F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,"
<@0,H F8DZ&"H\ ^HJ D,":\>@FH\. %<,FH, F H,< & @$:"FH4 <,0*J>"D@*>@(@ BD"&" FJV,FH&J,H

BD@$:,<" @$V,(@ N"D"8H,D", 8@H@D"b <@0,H $ZH\ @8@>R"H,:\>@ D,T,>" H@:\8@ F B@<@V\`

F@@H&,HFH&J`V4N BD@P,*JD JD,(J:4D@&">4b FB@D@&. 3 J0 >48"8 @>" >, <@0,H $ZH\ D,T,>" F

B@<@V\` 8"8@6- :4$@ *DJ(@6 N"D"8H,D4FH484 (@FJ*"DFH&, >" @H&,HFH&,>>@FH\ 8@H@DZN *,:",HFb

FFZ:8";

b) @*>"8@ F H,D<4>@:@(4R,F8@6 H@R84 2D,>4b, H,D<4> " (@FJ*"DFH&@, 8@H@D@, F@&,DT4:@

<,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4," b&:b,HFb (D@<@2*84<, 4 42- 2" 4FB@:\2@&">4b BD@T,*T,(@
&D,<,>4 <@0,H F:@04H\Fb >,BD"&4:\>@, &B,R"H:,>4, @ H@<, RH@ @> 8"F",HFb :4T\ 2"&,DT,>>ZN, "

>, *:bV4NFb BD@H4&@BD"&>ZN *,b>46. % *,:, @ BD@,8H, '"$R48@&@ - ="*\b<"D@T ;,0*J>"D@*>Z6

EJ* 4FB@:\2@&": $@:,, 8@D@H846 4 J*@$>Z6 H,D<4> " (@FJ*"DFH&@- >"DJT4H,:\", 4 B@ ^H4< *&J<

BD4R4>"< ,<J F:,*J,H @H*"H\ BD,*B@RH,>4,132. % H"$:4P, 2 ^H@H H,D<4> BD4&,*,> >" D"2>ZN

@L4P4":\>ZN b2Z8"N. C,*"8P4@>>@<J 8@<4H,HJ F:,*J,H D"FF<@HD,H\ &@BD@F @ &@2<@0>@FH4 2"<,>Z

4< $@:,, *:4>>@(@ &ZD"0,>4b.

105. %D,* (Injury) 4 JV,D$ (damage) . )&J<b H,D<4>"<4, 8@H@DZ, H"80, >,@$N@*4<@

JB@<b>JH\ & BD,*&"D4H,:\>@< B@Db*8,, b&:b`HFb " &D,*" 4 " JV,D$". % BD@,8H"N FH"H,6 >,

4FB@:\2J,HFb H,D<4> " &D,*", @*>"8@ & FH"H\, 40 F@*,D04HFb @BD,*,:,>4, H,D<4>" " B@H,DB,&T,,
(@FJ*"DFH&@" (injured State), 8@H@DZ6 >,@*>@8D"H>@ 4FB@:\2J,HFb & B@F:,*J`V4N FH"H\bN.
G,D<4> " JV,D$" (damage) 4FB@:\2J,HFb *:b J8"2">4b >" D,":\>@ BD4R4>,>>Z, B@H,D4133; &

FH"H\bN 44 4 45 BD@&,*,>@ ,V, @*>@ D"2:4R4, <,0*J " ^8@>@<4R,F84 @P,>4<Z< JV,D$@<" 4

" <@D":\>Z< JV,D$@<". G,D<4> " JV,D$" H"80, *&"0*Z 4FB@:\2J,HFb *:b J8"2">4b >" D"2<,D

BD4R4H"`V,6Fb *,>,0>@6 8@<B,>F"P44 ( FH"H\b 45(2) (b) 4 (c). #@:,, *,H":\>@, D"FF<@HD,>4,

H,D<4>@:@(4R,F84N &@BD@F@& <@0>@ @H:@04H\ *@ @$FJ0*,>4b Q"FH4 &H@D@6, (*, &@BD@FZ &

@F>@&>@< 4 &@2>48"`H. QH@ 8"F",HFb @F>@&>@(@ D"2:4R4b <,0*J " &D,*@<" 4 " JV,D$@<", H@ bF>@,
RH@ B@>bH4, " &D,*"" (injury) & H,D<4>, " B@H,DB,&T,, (@FJ*"DFH&@" (injured State) F@BDb0,>@

F 8@>P,BP4,6 " `D4*4R,F8@(@ &D,*"", 4:4 injuria, & H@ &D,<b 8"8 H,D<4> " JV,D$" (damage)
J8"2Z&",H >" <"H,D4":\>Z, 4:4 4>Z, B@H,D4, B@>,F,>>Z, B@H,DB,&T4< (@FJ*"DFH&@<. %@BD@F

FJV,FH&" @ H@<, b&:b,HFb :4 JV,D$ @*>4< 42 >,@$N@*4<ZN ^:,<,>H@& &D,*", D"FF<"HD4&",HFb &

8@>H,8FH, FH"H\4134. =,2"&4F4<@ @H &@2<@0>@(@ &Z&@*" & @H>@T,>44 ^H@(@ &@BD@F", ^H@

H,D<4>@:@(4R,F8@, D"2:4R4, b&:b,HFb B@:,2>Z<, 4 ,(@ F:,*J,H F@ND">4H\.

131 ="BD4<,D, Corfu Channel Case , I.C.J. Reports 1949 , p. 4 ( & 8@H@D@< $Z:@

BD42>">@, RH@ !:$">4b >,F,H <,0*J>"D@*>J` @H&,HFH&,>>@FH\ 2" JV,D$ $D4H">F84< 8@D"$:b<, >@

$Z:@ BD42>">@, RH@ E@,*4>,>>@, 7@D@:,&FH&@ *,6FH&@&":@ >,2"8@>>@, BD@&,*b &B@F:,*FH&44 &

@*>@FH@D@>>,< B@Db*8, @B,D"P4` B@ HD":,>4` <4> & &@*"N !:$">44; Case concerning the
Gabcikovo-Nagymaros Project , I.C.J. Reports 1997 ( & 8@H@D@< $Z:@ BD42>">@, RH@ %,>(D4b

>,@$@F>@&">>@ @FH">@&4:" 4 BD,8D"H4:" D"$@HJ >"* BD@,8H@<, >@ $Z:@ BD42>">@, RH@ E:@&"84b

*,6FH&@&":" >,2"8@>>@, BD@*@:0"b & @*>@FH@D@>>,< B@Db*8, D"$@HZ B@ B:">J @*>@FH@D@>>,(@

@H&@*" &@*, &"D4">H C).

132 I.C.J. Reports 1997 , para. 87.

133 ]H@H H,D<4> 4FB@:\2J,HFb & FH"H\bN 35, 42, 44(1) 4 45(1).

134 E<. BJ>8HZ 112-120 >40,.
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2. ?$V4, 4 4F8:`R"`V4, @(@&@D84

106. % BD@,8H"N FH"H,6 @HFJHFH&J,H Db* @$V4N 4 4F8:`R"`V4N @(@&@D@8, 8@H@DZ, R"FH@

&8:`R":4F\ & H,8FHZ, B@*(@H@&:,>>Z, 7@<4FF4,6. ?HFJHFH&J`H ^8&4&":,>HZ 8 F:,*J`V4< FH"H\b<,
F@*,D0"V4<Fb & %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&:

EH"H\b 1: EL,D" BD4<,>,>4b >"FH@bV,6 7@>&,>P44

EH"H\b 2: IB@HD,$:,>4, H,D<4>@&

EH"H\b 3: ;,0*J>"D@*>Z, F@(:"T,>4b, >, &N@*bV4, & FL,DJ BD4<,>,>4b >"FH@bV,6

7@>&,>P44

EH"H\b 4: ="FH@bV"b 7@>&,>P4b >, 4<,,H @$D"H>@6 F4:Z

%<,FH, F H,< & (:"&, I Q"FH4 &H@D@6 F@*,D0"HFb @BD,*,:,>>Z, B@:@0,>4b, 8@H@DZ, *@8"2J,<@

B@*N@*bH 8 BD@,8H"< FH"H,6 & P,:@< 4 F JR,H@< ^H@(@ <@(JH $ZH\ &8:`R,>Z & &&@*>J` (DJBBJ

FH"H,6. 7 >4< @H>@FbHFb:

EH"H\b 37: Les specialis

EH"H\b 38: ?$ZR>@, <,0*J>"D@*>@, BD"&@

EH"H\b 39: E&b2\ F IFH"&@< ?D(">42"P44 ?$X,*4>,>>ZN ="P46

=,F8@:\8@ BD"&4H,:\FH& J8"2":4, RH@ F:,*J,H F*,:"H\ H"8, RH@$Z FH"H\b 37, & R"FH>@FH4,
BD4<,>b:"F\ B@ @H>@T,>4` 8 BD@,8H"< FH"H,6 & P,:@<135. ]H@ BD,*FH"&:b,HFb F@&,DT,>>@

&,D>Z< & BD4>P4B,. ?*>"8@ P,:,F@@$D"2>@ D"FF<@HD,H\ &@BD@F @ L@D<J:4D@&8"N 4 <,FH, ^H4N

FH"H,6 & 8@>H,8FH, D"FF<@HD,>4b Q"FH4 &H@D@6. % H@ 0, &D,<b B@HD,$J,HFb D"FF<@HD,H\ &@BD@F @

0,:"H,:\>@FH4 >@&ZN BD,*&"D4H,:\>ZN 4:4 4F8:`R"`V4N @(@&@D@8136.

107. Q"FH\ B,D&"b @2"(:"&:,>" " AD@4FN@0*,>4, <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" 137. ?>" F@FH@4H

42 BbH4 (:"&:

':"&" I: ?$V4, BD4>P4BZ ( FH"H\4 1-4)

':"&" II: " ),b>4, (@FJ*"DFH&"" F@(:"F>@ <,0*J>"D@*>@<J BD"&J ( FH"H\4 5-15)

135 E<. <>,>4b, &ZD"0,>>Z, E@,*4>,>>Z< 7@D@:,&FH&@< (A/CN.4/488, FHD. 28),
',D<">4,6 ( H"< 0,, FHD. 34) 4 KD">P4,6 ( H"< 0,, FHD. 106).

136 ="BD4<,D, KD">P4b BD,*:"(",H &8:`R4H\ & FH"H\` 1 @(@&@D8J @ >,>">,F,>44 JV,D$"

" &@BD@F"<, 8@H@DZ, <@(JH &@2>48>JH\ & F&b24 F &D,*>Z<4 B@F:,*FH&4b<4 *,6FH&46, >,

2"BD,V,>>ZN <,0*J>"D@*>Z< BD"&@<".

137 G,D<4> " BD@4FN@0*,>4," $Z: B@*&,D(>JH 8D4H48,. %<,FH@ >,(@ KD">P4b BD,*:"(",H

4FB@:\2@&"H\ H,D<4> " @F>@&">4,", *@FH@4>FH&@ 8@H@D@(@ 2"8:`R",HFb & H@<, RH@ @> *,:",H "8P,>H

>" `D4*4R,F8@< @$@F>@&">44 @H&,HFH&,>>@FH4, " >,, >"BD4<,D, >" 4FH@D4R,F84N 4:4 *"0,

BF4N@:@(4R,F84N 4FH@8"N.
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':"&" III: ="DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" ( FH"H\4 16-26)

':"&" IV: AD4R"FH>@FH\ @*>@(@ (@FJ*"DFH&" 8 <,0*J>"D@*>@- BD@H4&@BD"&>@<J *,b>4` *DJ(@(@

(@FJ*"DFH&" ( FH"H\4 27-28)

':"&" V: ?$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\ ( FH"H\4 29-35).

B. Q"FH\ B,D&"b, (:"&" I: ?$V4, BD4>P4BZ ( FH"H\4 1-4 )

108. % F@@H&,HFH&44 F 8@<<,>H"D4,< P,:\ (:"&Z I 2"8:`R",HFb & H@<, RH@$Z @N&"H4H\ " >@D<Z
>"4$@:,, @$V,(@ N"D"8H,D", BD4<,>4<Z, B@ @H>@T,>4` 8 BD@,8H"< FH"H\,6 & P,:@<" 138.
%4*4<@, $Z:@ $Z $@:,, BD"&4:\>Z< F8"2"H\, RH@ & (:"&, I 42:"("`HFb >,8@H@DZ, @$V4,

B@:@0,>4b, @BD,*,:b`V4, @F>@&>Z, JF:@&4b & @H>@T,>44 @H&,HFH&,>>@FH4 (@FJ*"DFH&, @FH"&:bb

BD4 ^H@< *:b Q"FH4 &H@D@6 @$V4, BD4>P4BZ, @BD,*,:b`V4, B@F:,*FH&4b @H&,HFH&,>>@FH4.

1. EH"H\b 1: ?H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" ,(@ <,0*J>"D@*>@- BD@H4&@BD"&>Z, *,b>4b

a) ?$V4, F@@$D"0,>4b

109. A,D&@, H"8@, B@:@0,>4,, 42:@0,>>@, & FH"H\, 1, (:"F4H F:,*J`V,,:

" %Fb8@, <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, (@FJ*"DFH&" &:,R,H 2" F@$@6
<,0*J>"D@*>J` @H&,HFH&,>>@FH\ ^H@(@ (@FJ*"DFH&"".

AD4 B,D&@>"R":\>@< BD@RH,>44 FH"H\b 1, 8"8 BD,*FH"&:b,HFb, 42:"(",H :4T\ @R,&4*>@,. ?*>"8@

FJV,FH&J`H >,8@H@DZ, <@<,>HZ, @ 8@H@DZN & >,6 >4R,(@ >, (@&@D4HFb, 4 ,, &"0>@FH\ 2"8:`R",HFb

& ^H@< J<@:R">44. %@- B,D&ZN, & >,6 >, 42:"("`HFb 8"84,- :4$@ @$V4, BD,*&"D4H,:\>Z, JF:@&4b
*:b @H&,HFH&,>>@FH4 & <,0*J>"D@*>@< BD"&,, H"84,, 8"8 " &4>"" F@ FH@D@>Z

(@FJ*"DFH&"- >"DJT4H,:b 4:4 " JV,D$", B@>,F,>>Z6 8"84<- :4$@ B@H,DB,&T4< (@FJ*"DFH&@<139.
%@- &H@DZN, & >,6 >, @BD,*,:b,HFb (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" 4:4 4>Z, FJ$X,8HZ <,0*J>"D@*>@(@

BD"&", B,D,* 8@H@DZ<4 &@2>48",H <,0*J>"D@*>"b @H&,HFH&,>>@FH\. G"84< @$D"2@<, @>" >, F:,*J,H

HD"*4P44 D"FF<@HD,>4b <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 8"8 &H@D4R>@(@ BD"&@@H>@T,>4b B@ FJV,FH&J

*&JFH@D@>>,(@ N"D"8H,D" ( @H>@T,>4, (@FJ*"DFH&"- >"DJT4H,:b 8 B@H,DB,&T,<J (@FJ*"DFH&J 4:4 &
F:JR", >":4R4b $@:,, @*>@(@ B@H,DB,&T,(@ (@FJ*"DFH&" F 8"0*Z< 42 ^H4N (@FJ*"DFH& &

@H*,:\>@FH4). E8@D,,, 8"8 BD,*FH"&:b,HFb, @>" BD,*FH"&:b,H @H&,HFH&,>>@FH\ 8"8 " @$X,8H4&>Z6
8@DD,:bH" F@&,DT,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b.

110. AD,0*, R,< @$D"H4H\Fb 8 ^H4< *&J< "FB,8H"<, <@0>@ @H<,H4H\ >,8@H@DZ, <,>,, FB@D>Z,

"FB,8HZ & F&b24 F@ FH"H\,6 1; Db* 42 >4N J0, D"FF<@HD,> & 8@<<,>H"D44.

a) O,:\ H,D<4>" " <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4," F@FH@4H & H@<, RH@$Z @N&"H4H\

:`$@, BD@H4&@BD"&>@, B@&,*,>4, (@FJ*"DFH&", >,2"&4F4<@ @H H@(@, F&b2">@ :4 @>@ F

138 +0,(@*>48 ... 1973 (@*, H@< II, FHD. 201.

139 G"8@, J<@:R">4, N"D"8H,D>@ *:b FH"H\4 3 & H"8@6 0,, " <@0,H $ZH\ *"0, & $@:\T,6

FH,B,>4, RH@ 4 *:b FH"H\4 1, B@F8@:\8J @>4 8"F"`HFb &@BD@F" @ H@<, 4<,:@ :4 <,FH@ >"DJT,>4,

<,0*J>"D@*>@(@ @$b2"H,:\FH&". ):b J*@$FH&" ^H4 &@BD@FZ @$FJ0*"`HFb 2*,F\.
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P,:,>"BD"&:,>>Z< *,6FH&4,< 4:4 JBJV,>4,< 4:4 $,2*,6FH&4,<140. % H,8FH"N >" LD">PJ2F8@< 4

4FB">F8@< b2Z8"N ^H" P,:\ B,D,*">" $@:,, R,H8@, R,< & H,8FH, >" ">(:46F8@< b2Z8,, @*>"8@ ^H@H

<@<,>H R,H8@ @HD"0,> & FH"H\, 3, 8@H@D"b F@*,D04H J8"2">4, >" " B@&,*,>4,, 2"8:`R"`V,,Fb &

*,6FH&44 4:4 $,2*,6FH&44";

b) B@&,*,>4,, 8@H@D@, b&:b,HFb " <,0*J>"D@*>@- BD@H4&@BD"&>Z<", &:,R,H 2" F@$@6

<,0*J>"D@*>J` @H&,HFH&,>>@FH\. % FH"H\bN 29-34 D"FF<"HD4&"`HFb @$FH@bH,:\FH&", 8@H@DZ,

4F8:`R"`H BD@H4&@BD"&>@FH\ 4 H,< F"<Z< <,0*J>"D@*>J` @H&,HFH&,>>@FH\ & B@:>@< F<ZF:,. %

FH"H\, 35 BD,*JF<"HD4&",HFb &@2<@0>@FH\ H@(@, RH@ 8@<B,>F"P4b <@0,H &ZB:"R4&"H\Fb 2" JV,D$ &

D,2J:\H"H, *,b>46, 8@H@DZ, $Z:4 $Z >,2"8@>>Z<4, ,F:4 $Z 4N BD@H4&@BD"&>@FH\ >, $Z:"

4F8:`R,>" & F@@H&,HFH&44 F >,8@H@DZ<4 42 ^H4N FH"H,6. 7@<<,>H"D46 8 FH"H\, 1 4*,H *":\T,: @>

@FH"&:b,H @H8DZH@6 &@2<@0>@FH\ " <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" - ,F:4 ^H@ BD"&4:\>Z6

H,D<4> - 2" &D,*>Z, B@F:,*FH&4b >,8@H@DZN &4*@& *,bH,:\>@FH4, 8@H@DZ,, B@ 8D"6>,6 <,D, &

>"FH@bV,, &D,<b, >, 2"BD,V"`HFb <,0*J>"D@*>Z< BD"&@<" 141. E 1976 (@*" 7@<4FF4b

2">4<":"F\ &@BD@F@< @$ " @H&,HFH&,>>@FH4" 2" &D,*>Z, B@F:,*FH&4b *,6FH&46, >, 2"BD,V,>>ZN

<,0*J>"D@*>Z< BD"&@<. ?H>@F4H,:\>@, @HFJHFH&4, JFB,N" & ^H4N JF4:4bN, BD,*BD4>4<",<ZN

7@<4FF4,6, &Z2&">@, B@ <,>\T,6 <,D, @HR"FH4, >,FB@F@$>@FH\` JFH">@&4H\ H,D<4>@:@(4` >"

b2Z8"N B@<4<@ ">(:46F8@(@, 8@H@DZ6 *",H &@2<@0>@FH\ BD@&,FH4 D"2:4R4, <,0*J

" @H&,HFH&,>>@FH\`" (liability) 2" 2"8@>>@, B@&,*,>4,, >">@FbV,, JV,D$, F @*>@6 FH@D@>Z, 4

@H&,HFH&,>>@FH\` (responsibility) 2" BD@H4&@BD"&>@, B@&,*,>4,, F *DJ(@6 FH@D@>Z. ]H@H @BZH

>"H":84&",H >" <ZF:\ @ H@<, RH@ H,D<4> " @H&,HFH&,>>@FH\ (@FJ*"DFH&" & <,0*J>"D@*>@< BD"&,

@(D">4R,> @H&,HFH&,>>@FH\` 2" BD@H4&@BD"&>@, B@&,*,>4,, N@Hb P,:\ FH"H\4 1 F@FH@b:" & H@<,
RH@$Z @FH"&4H\ ^H@H &@BD@F @H8DZHZ<. ?$b2"H,:\FH&" BD,*@FH"&4H\ 8@<B,>F"P4` 2" JV,D$,
&@2>48T46 >, & D,2J:\H"H, BD@H4&@BD"&>@(@ B@&,*,>4b, :JRT, &F,(@ D"FF<"HD4&"H\ :4$@ 8"8

JF:@&4b & @H>@T,>44 BD"&@<,D>@FH4 F@@H&,HFH&J`V,(@ B@&,*,>4b, :4$@ 8"8 *4F8D,P4@>>Z,

B,D&4R>Z, @$b2"H,:\FH&" 8@<B,>F4D@&"H\ D,":\>@ BD4R4>,>>Z6 JV,D$. % :`$@< F:JR",, 2"

4F8:`R,>4,< @F@$@(@ 4 @(D">4R,>>@(@ 8@>H,8FH" FH"H\4 35, H"84, @$b2"H,:\FH&" B@:>@FH\` &ZN@*bH

2" D"<84 FL,DZ @N&"H" BD@,8H@& FH"H,6142;

c) JFH">"&:4&"b, RH@ &Fb8@, BD@H4&@BD"&>@, *,b>4, (@FJ*"DFH&" &:,R,H 2" F@$@6

<,0*J>"D@*>J` @H&,HFH&,>>@FH\ ^H@(@ (@FJ*"DFH&", FH"H\b 1 B@*H&,D0*",H @F>@&>@6 BD4>P4B, &

F@@H&,HFH&44 F 8@H@DZ< 8"0*@, (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" F&@, F@$FH&,>>@,

BD@H4&@BD"&>@, B@&,*,>4,. % 8@<<,>H"D44 @H<,R",HFb, RH@ ^H@ >, >">@F4H JV,D$" &@2<@0>@FH4

H@(@, RH@ *DJ(@, (@FJ*"DFH&@ <@0,H H"80, $ZH\ @H&,HFH&,>>Z< 2" H@ 0, F"<@, BD@H4&@BD"&>@,

B@&,*,>4,, >"BD4<,D, ,F:4 @>@ @FJV,FH&:b:@F\ B@* 8@>HD@:,< B@F:,*>,(@ (@FJ*"DFH&" 4:4 F ,(@

F">8P44143. =,8@H@DZ, "FB,8HZ &@BD@F" @ BD4R"FH>@FH4 @*>@(@ (@FJ*"DFH&" 8 BD@H4&@BD"&>@<J

B@&,*,>4` *DJ(@(@ (@FJ*"DFH&" D"FF<"HD4&"`HFb & FH"H\bN 12, 27 4 28. % @H:4R4, @H ^H@(@ >,

D"FF<@HD,>Z *DJ(4, "FB,8HZ, & R"FH>@FH4 &@BD@F @ H"8 >"2Z&",<@6 " F@&<,FH>@6 @H&,HFH&,>>@FH4" 4

140 7@<<,>H"D46, BJ>8H (14).

141 7@<<,>H"D46, BJ>8H (13).

142 E<. BJ>8H 106, F>@F8" 136 &ZT,, BD,*:@0,>4, KD">P44 @ &8:`R,>44 @(@&@D84 @

>,>">,F,>44 JV,D$" & F:JR", &D,*>ZN B@F:,*FH&46 BD"&@<,D>@(@ B@&,*,>4b.

143 7@<<,>H"D46, BJ>8HZ (7), (11).
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,, &@2<@0>ZN B@F:,*FH&4bN F H@R84 2D,>4b &@2<,V,>4b 4 8@>HD<,D144. %@BD@F 2"8:`R",HFb &

H@<, *@:0>Z :4 @>4 $ZH\ @N&"R,>Z (:"&@6 IV Q"FH4 B,D&@6 4:4 Q"FH\` &H@D@6. ?*>"8@ ^H@ >,

B@D@0*",H 8"84N- :4$@ F@<>,>46 & @H>@T,>44 F"<@6 L@D<J:4D@&84 FH"H\4 1.

111. QH@ 8"F",HFb *&JN &@BD@F@& ( J8"2">>ZN & BJ>8H, 109), 8@H@DZ, @$@6*,>Z <@:R">4,< &

FH"H\, 1, H@ B,D&Z6 42 >4N - ^H@ &@BD@F @ H@<, F:,*J,H :4 & BD@,8H"N FH"H,6 8@>8D,H>@

J8"2Z&"H\ @$V,, HD,$@&">4, @ &4>, (culpa 4:4 dolus) 4:4 @$ JV,D$, *DJ(@<J (@FJ*"DFH&J &

8"R,FH&, @*>@(@ 42 JF:@&46 @H&,HFH&,>>@FH4.

b) ?$V,, HD,$@&">4, @ &4>, 4:4 JV,D$,?

112. =,F8@:\8@ BD"&4H,:\FH& 2"*"`H &@BD@F @ H@<, >, F:,*J,H :4 &8:`R4H\ & FH"H\` 1 4:4 3
HD,$@&">4, @$ " JV,D$,".

a) !D(,>H4>" BD42Z&",H B,D,F<@HD,H\ FH"H\` 3. A@ ,, <>,>4`:

" & F:JR", BD@H4&@BD"&>@(@ *,b>4b, F@&,DT,>>@(@ @*>4< (@FJ*"DFH&@< & @H>@T,>44

*DJ(@(@ ... &@2$J0*,>4, 4F8" 4<,,H F<ZF: :4T\ H@(*", 8@(*" $J*,H JFH">@&:,>@, RH@

(@FJ*"DFH&J $Z: *,6FH&4H,:\>@ >">,F,> 4<JV,FH&,>>Z6 4:4 <@D":\>Z6 JV,D$. % BD@H4&>@<

F:JR", (@FJ*"DFH&@ &Db* :4 4<,:@ $Z BD"&@ >" &@2$J0*,>4, 4F8". 3FN@*b 42 ">":@(4R>ZN

F@@$D"0,>46, @H<,R",HFb, RH@ *"0, & 8@>&,>P4bN @ 2"V4H, BD"& R,:@&,8" ... >,:\2b

@H8"2"H\Fb @H &8:`R,>4b B@:@0,>4b, 8"F"`V,(@Fb JV,D$". A@ FJH4 *,:", ^H@ $Z: $Z

<@D":\>Z6 JV,D$, B@>,F,>>Z6 *DJ(4<4 (@FJ*"DFH&"<4- JR"FH>48"<4 ... A@:@0,>4,,
8"F"`V,,Fb JV,D$", & *,6FH&4H,:\>@FH4 b&:b,HFb &ZD"0,>4,< @F>@&@B@:"("`V,(@ BD"&@&@(@

BD4>P4B", BD,*JF<"HD4&"`V,(@, RH@ >48"84, *,6FH&4b >, F@&,DT"`HFb $,2 4>H,D,F"

BD"&@&@(@ N"D"8H,D"" 145.

b) A@*@$>Z< @$D"2@<, KD">P4b D,T4H,:\>@ &ZFHJB",H 2" H@, RH@ @H&,HFH&,>>@FH\ <@0,H

FJV,FH&@&"H\ :4T\ B@ @H>@T,>4` 8 *DJ(@<J B@H,DB,&T,<J (@FJ*"DFH&J, 8@H@D@, B@>,F:@ <@D":\>Z6

4:4 <"H,D4":\>Z6 JV,D$. A@ ,, <>,>4`:

" >":4R4, JV,D$" BD,*FH"&:b,H F@$@6 >,@$N@*4<Z6 ^:,<,>H @BD,*,:,>4b F"<@6
@H&,HFH&,>>@FH4 (@FJ*"DFH& ... ;,0*J>"D@*>"b @H&,HFH&,>>@FH\ BD,*B@:"(",H, RH@, B@<4<@

L"8H" F@&,DT,>4b 8"84<- :4$@ (@FJ*"DFH&@< <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, ^H@

*,b>4, *@:0>@ BD4R4>4H\ JV,D$ *DJ(@<J (@FJ*"DFH&J. +F:4 BD@H4&@BD"&>@, *,b>4,

(@FJ*"DFH&" A >, BD4R4>b,H JV,D$" (@FJ*"DFH&J B, <,0*J>"D@*>@6 @H&,HFH&,>>@FH4

(@FJ*"DFH&" A B,D,* (@FJ*"DFH&@< B >, >"FHJB",H. =,H JV,D$" - >,H <,0*J>"D@*>@6

@H&,HFH&,>>@FH4".

A@^H@<J @>" BD,*:"(",H &8:`R4H\ & FH"H\` 1 &ZD"0,>4, " B,D,* B@H,DB,&T4<4 (@FJ*"DFH&"<4" 4

F@&,DT,>>@ 42<,>4H\ L@D<J:4D@&8J FH"H\4 40, F H,< RH@$Z @>" &8:`R":" & F,$b HD,$@&">4, @

" <"H,D4":\>@< 4:4 <@D":\>@< JV,D$," &@ &F,N F:JR"bN, 2" 4F8:`R,>4,< >"DJT,>46 @F>@&>ZN

BD"& R,:@&,8"146.

144 G"84, &@BD@FZ $Z:4 2"HD@>JHZ, >"BD4<,D, & Case concerning Certain Phosphate
Lands (Nauru v. Australia ), I.C.J. Reports, 1992 , p. 240.

145 E<. A/CN.4/488/Add.1, FHD. 5.

146 E<. A/CN.4/488, FHD. 32-33 4 115-116.
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113. % @H:4R4, @H ^H@(@ >,F8@:\8@ *DJ(4N BD"&4H,:\FH& B@**,D04&"`H BD4>P4BZ, :,0"V4, &

@F>@&, FH"H,6 1 4 3. % 4N R4F:@ &N@*bH !&FHD4b, ',D<">4b, 3H":4b, ;@>(@:4b, FHD">Z

E,&,D>@6 +&D@BZ 4 E@,*4>,>>@, 7@D@:,&FH&@ %,:48@$D4H">44 4 E,&,D>@6 3D:">*44. ',D<">4b,
>"BD4<,D, D"FF<"HD4&",H FH"H\` 1 8"8 @HD"0"`VJ` "T4D@8@ BD42>">>Z6 @$V46 BD4>P4B" 147.

114. =4 @*>@ 42 BD"&4H,:\FH& >, &ZF8"2":@F\ & B@:\2J 8@>8D,H>@(@ J8"2">4b @$V,(@ HD,$@&">4b @

&4>,. G,< >, <,>,, &@BD@F @ " &4>," "8H4&>@ @$FJ0*",HFb & :4H,D"HJD,, 4 ^H@ &@BD@F H"8@(@ 0,

B@Db*8", RH@ 4 &@BD@F @ H@<, b&:b,HFb :4 " JV,D$" @*>4< 42 BD,*&"D4H,:\>ZN JF:@&46,
F&b2">>ZN F @H&,HFH&,>>@FH\`. ?$" ^H4 &@BD@F" >J0*"`HFb & @$FJ0*,>44, H,< $@:,, RH@

BD,*B@:"(",HFb, RH@ >" >4N *@:0,> $ZH\ *"> @*4> 4 H@H 0, @H&,H.

115. =" >"R":\>@< ^H"B, F:,*J,H @H<,H4H\, RH@ ,F:4 $J*,H BD4>bH" D,8@<,>*"P4b & R"FH4 I
>"FH@bV,(@ *@8:"*" ( BJ>8H 101), H@ BD@,8HZ FH"H,6 $@:,, >, $J*JH BD,F:,*@&"H\ P,:\

>,B@FD,*FH&,>>@(@ D"FF<@HD,>4b &@BD@F" @ <,0*J>"D@*>ZN BD,FHJB:,>4bN. +F:4 @>4 $J*JH ^H@

*,:"H\, H@ $J*JH FJV,FH&@&"H\ F,D\,2>Z, BD4R4>Z *:b 8@>8D,H>@(@ J8"2">4b HD,$@&">4b @ &4>,:
(@FJ*"DFH&@ >,&@2<@0>@ FR4H"H\ @H&,HFH&,>>Z< 2" BD,FHJB:,>4, BD4 @HFJHFH&44 &4>Z F ,(@

FH@D@>Z. 7D@<, H@(@, *@:0>Z $ZH\ J$,*4H,:\>Z, BD4R4>Z *:b H@(@, RH@$Z >, *@$"&:bH\ 8"8@,-
:4$@ F"<@FH@bH,:\>@, HD,$@&">4, @$ JV,D$, 4:4 &D,*, *DJ(4< (@FJ*"DFH&"<. A@&,*,>4, (@FJ*"DFH&"

$J*,H FR4H"H\Fb BD,FHJB>Z< >, & F4:J JV,D$", BD4R4>,>>@(@ 8@>8D,H>Z< (@FJ*"DFH&"<, " & F4:J

N"D"8H,D" F"<@(@ B@&,*,>4b. ]H4 &@BD@FZ >,@$N@*4<@ $J*,H D"FF<@HD,H\ &>@&\, ,F:4 7@<4FF4b

D,T4H &8:`R4H\ B@:>@<"FTH"$>Z6 D,04< & @H>@T,>44 " <,0*J>"D@*>ZN BD,FHJB:,>46" & D"<84

^H4N BD@,8H@& FH"H,6.

116. IV,D$ 8"8 @*>@ 42 BD,*&"D4H,:\>ZN JF:@&46 @$V,(@ N"D"8H,D". =4 & FH"H\, 1, >4 &

FH"H\, 3 >, F@*,D04HFb HD,$@&">4, @$V,(@ N"D"8H,D" @$ " JV,D$," 8"8@<J- :4$@ (@FJ*"DFH&J 4:4
4>@<J `D4*4R,F8@<J :4PJ & 8"R,FH&, @*>@(@ 42 BD,*&"D4H,:\>ZN JF:@&46 & @H>@T,>44

BD@H4&@BD"&>@(@ *,b>4b, >, (@&@Db J0, @ 8"8@<- :4$@ HD,$@&">44 @ <"H,D4":\>@< JV,D$,. ]H"

B@24P4b B@:JR4:" & @$V,< B@**,D08J & HDJ*"N, B@F&bV,>>ZN ^H4< FH"H\b< 4 42*">>ZN B@F:, 4N

BD4>bH4b & 1973 (@*J148. QH@ 8"F",HFb B@F:,*J`V,(@ BD,P,*,>H>@(@ BD"&", H@ >"4$@:,,

D,:,&">H>Z< D,T,>4,< b&:b,HFb "D$4HD"0>@, D,T,>4, B@ *,:J " C,6>$@J I@D>@D", 8@H@D@, 8"F",HFb

>,FB@F@$>@FH4 KD">P44 F@*,D0"H\ *&JN F&@4N "(,>H@& & 2"8:`R,>44 >" @FHD@&, M"@, 8"8 ^H@ $Z:@

D">,, F@(:"F@&">@ <,0*J KD">P4,6 4 =@&@6 1,:">*4,6149. KD">P4b JH&,D0*":", RH@ ,,

>,FB@F@$>@FH\ &,D>JH\ "(,>H@& >" @FHD@& >, *",H =@&@6 1,:">*44 BD"&" >" 8"8@,- :4$@
&@2<,V,>4,. A@F8@:\8J >, $Z:@ >48"84N J8"2">46 >" " F"<Z6 >,2>"R4H,:\>Z6 JV,D$, *"0,

<@D":\>Z6", @F>@&">4b *:b <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 @HFJHFH&@&":4. =@&"b 1,:">*4b, &

R"FH>@FH4, J8"2":" >" FH"H\4 1 4 3 BD@,8H@& FH"H,6 4 @HD4P":" >":4R4, 8"8@(@- :4$@ @H*,:\>@(@
HD,$@&">4b @$ " JV,D$," & F:JR", >"DJT,>4b *@(@&@D>@(@ @$b2"H,:\FH&". % N@*, JFH>ZN F:JT">46

147 G"< 0,, FHD. 31 ( !&FHD4b, )">4b @H 4<,>4 FHD"> E,&,D>@6 +&D@BZ), 33 ( ',D<">4b),
34 ( E@,*4>,>>@, 7@D@:,&FH&@), 35 ( ;@>(@:4b); A/CN.4/488/Add.2, FHD. 2 H,8FH" >"

">(:46F8@< b2Z8, ( 3H":4b).

148 E<., >"BD4<,D, Reuter, "Le dommage comme condition de la responsabilité
internationale" & Homenajé al Professor Miaja dela Muela (1979), vol. II, p. 837;
Tanzi, "Is Damage a Distinct Condition for the Existence of an Internationally
Wrongful Act?" & M. Spinedi and B. Simma (eds.), United Nations Codification of
State Responsibility (Oceana, New York, 1987), p. 1.

149 Case concerning Rainbow Warrior Affair , Arbitral Award of 30 April 1990,
Reports of international Arbitral Awards , vol. XX, p. 217.
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KD">P4b BD42>":", RH@, B@<4<@ <"H,D4":\>@(@ 4:4 ^8@>@<4R,F84 @P,>4<@(@ JV,D$", <@0,H

FJV,FH&@&"H\ " <@D":\>Z6 4 *"0, BD"&@&@6 JV,D$". !D$4HD"0>Z6 HD4$J>": BD42>":, RH@

>,FB@F@$>@FH\ &,D>JH\ *&JN "(,>H@& >" @FHD@& " BD4R4>4:" >@&Z6, *@B@:>4H,:\>Z6 >,<"H,D4":\>Z6

JV,D$ ... <@D":\>@(@, B@:4H4R,F8@(@ 4 `D4*4R,F8@(@ N"D"8H,D"" 150.

117. M@Hb H"84< @$D"2@< !D$4HD"0>@<J HD4$J>":J J*":@F\ J8:@>4H\Fb @H >,B@FD,*FH&,>>@(@

8@<<,>H4D@&">4b FH"H,6 1 4 3, T4D@H" ,(@ L@D<J:4D@&84 (" JV,D$ ... <@D":\>@(@,
B@:4H4R,F8@(@ 4 `D4*4R,F8@(@ N"D"8H,D"") >, BD,*B@:"(",H >":4R4b 8"8@6- :4$@ :@(4R,F8@6
@FH">@&84 <,0*J, F @*>@6 FH@D@>Z, HD"*4P4@>>@6 4 @H>@F4H,:\>@ J28@6 8@>P,BP4,6 " <@D":\>@(@
JV,D$"" 4, F *DJ(@6 FH@D@>Z, $@:,, T4D@8@6 8@>P,BP4,6 `D4*4R,F8@(@ JV,D$", &@2>48"`V,(@ &

D,2J:\H"H, >"DJT,>4b BD"&" (@FJ*"DFH&" >" 4FB@:>,>4, B@ @H>@T,>4` 8 >,<J @$b2"H,:\FH&". )"&>@

BD42>">@, RH@ (@FJ*"DFH&" <@(JH $D"H\ >" F,$b <,0*J>"D@*>Z, @$b2"H,:\FH&", 8"F"`V4,Fb

BD"8H4R,F84 :`$@(@ BD,*<,H" 4 4<,`V4, & BD4>P4B, :`$@, F@*,D0">4,151. % ^H4N T4D@84N

BD,*,:"N, 8"8 <@0>@ (@&@D4H\, RH@ (@FJ*"DFH&@ >, <@0,H @$b2Z&"H\ F,$b & 8"H,(@D4R>@6 L@D<,

>, *,:"H\ RH@- :4$@? =" 8"8@6 @F>@&, ^H@ @$b2"H,:\FH&@ <@0,H $ZH\ B,D,4FH@:8@&">@ 8"8

@$b2"H,:\FH&@ >, F@&,DT"H\ ^H@ *,6FH&4, H@:\8@, ,F:4 @H >,(@ B@FHD"*",H @*>@ 4:4 >,F8@:\8@

*DJ(4N (@FJ*"DFH&? )DJ(4, (@FJ*"DFH&", b&:b`V4,Fb FH@D@>"<4 F@(:"T,>4b 4:4 F&b2">>Z,

@$b2"H,:\FH&@<, <@(JH HD,$@&"H\ ("D">H44, " >, BD@FH@ &@2<,V,>4,. ?*>"8@ ,F:4 *@BJFH4H\ ^HJ

&@2<@0>@FH\, H@ &@BD@F @ H@<, b&:b,HFb :4 JV,D$ @*>4< 42 BD,*&"D4H,:\>ZN JF:@&46 >"DJT,>4b,
FH">@&4HFb &@BD@F@<, 8@H@DZ6 >"*:,04H D,T"H\ F B@<@V\` F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z.
;@0,H $ZH\ H"8, RH@ <>@(4, B,D&4R>Z, >@D<Z F@*,D0"H FL@D<J:4D@&">>@, B@- D"2>@<J HD,$@&">4,
@$ JV,D$,. =,8@H@DZ, *,6FH&4H,:\>@ ,(@ F@*,D0"H. ?*>"8@ >,H @F>@&">46 BD,*B@:"("H\, RH@ *,:@

@$FH@4H 4<,>>@ H"8, RH@ @>@ b&:b,HFb "BD4@D>Z< HD,$@&">4,<.

118. !>":@(4R>"b "D(J<,>H"P4b, N@Hb 4 & *@&@:\>@ 8D"H8@6 L@D<,, F@*,D04HFb & 8@<<,>H"D44 8

FH"H\, 3152. ]H@ J8"2Z&",H >" H@, RH@ (@FJ*"DFH&" $,DJH >" F,$b :`$@(@ D@*" <,0*J>"D@*>Z,

@$b2"H,:\FH&" 4 @$b2">>@FH4, @N&"HZ&"`V4, <>@(4, @$:"FH4, & 8@H@DZN JV,D$ *DJ(4< @H*,:\>Z<

(@FJ*"DFH&"< >,&@2<@0>@ BD,*&4*,H\, HDJ*>@*@8"2J,< 4:4 >, @H>@F4HFb 8 FJV,FH&J @$b2"H,:\FH&".
]H@ FBD"&,*:4&@ >, H@:\8@ & @H>@T,>44 <,0*J>"D@*>ZN BD"& R,:@&,8" ( 4F8:`R,>4,, *@BJV,>>@,

KD">P4,6 & ,, 8@<<,>H"D4bN) 4:4 *DJ(4N @$b2"H,:\FH&, &2bHZN (@FJ*"DFH&@< B@ @H>@T,>4` 8

F&@4< F@$FH&,>>Z< (D"0*">"< ( ,V, @*4> BD4<,D, BD4&,*,>>Z6 7@<4FF4,6 & ,, 8@<<,>H"D44 8

FH"H\, 3). ]H@ FBD"&,*:4&@ & @R,>\ <>@(4N @$:"FHbN, &8:`R"b @ND">J @8DJ0"`V,6 FD,*Z,
D"2@DJ0,>4, 4 *DJ(4, " BD,&,>H4&>Z," @$b2"H,:\FH&" & @$:"FH4 <4D" 4 $,2@B"F>@FH4, " H"80,

150 Ibid., at pp. 226-267.

151 E<. BJ>8H 46 &ZT,. =" ^H@ D"FBD@FHD">b`HFb :`$Z, @(D">4R,>4b, 8@H@DZ, <@(JH

>":"("H\Fb 4<B,D"H4&>Z<4 >@D<"<4 @$V,(@ <,0*J>"D@*>@(@ BD"&".

152 EH"H\b 3, 8@<<,>H"D46, BJ>8H (12). %>@Fb @BD,*,:,>>Z6 *4FF@>">F, 8@<<,>H"D46 8

BJ>8HJ (3) FH"H\4 1 P4H4DJ,H & @*@$D4H,:\>@< 8:`R, F:,*J`V,, B@FH">@&:,>4, '""(F8@6

8@>L,D,>P44 B@ 8@*4L48"P44:

" 9`$@, >,&ZB@:>,>4, (@FJ*"DFH&@< F&@4N <,0*J>"D@*>ZN @$b2"H,:\FH&, F&b2">>@, F

*,6FH&4b<4 ,(@ @D(">@& 4 BD4&@*bV,, 8 BD4R4>,>4` JV,D$" :4R>@FH4 4:4 4<JV,FH&J

4>@FHD">P" >" H,DD4H@D44 ^H@(@ (@FJ*"DFH&", &:,R,H 2" F@$@6 <,0*J>"D@*>J` @H&,HFH&,>>@FH\

B@F:,*>,(@".

)":,, & 8@<<,>H"D44 ^H@ B@FH">@&:,>4, @H@0*,FH&:b,HFb F " @F>@&@B@:"("`V4< BD4>P4B@<",
2"8D,B:,>>Z< & FH"H\, 1: H"< 0,, BJ>8H (4).
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D"2&4H4, ,*4>@@$D"2>ZN FH">*"DH@& 4:4 >@D< & H"84N @$:"FHbN, 8"8 <,0*J>"D@*>@, R"FH>@, BD"&@.
="BD4<,D, ,F:4 (@FJ*"DFH&@ F@(:"T",HFb BD@42&@*4H\ 2"$@D :4T\ @(@&@D,>>@(@ @$X,<" &@*Z 42

<,0*J>"D@*>@6 D,84 4:4 BD4>bH\ FB,P4":\>Z6 ,*4>@@$D"2>Z6 2"8@>, @>@ >"DJT",H ^H@

@$b2"H,:\FH&@, ,F:4 @>@ 2"$4D",H $@:\T46 F@(:"F@&">>@(@ @$X,< &@*Z 4:4 >, BD4>4<",H

,*4>@@$D"2>Z6 2"8@>, 4 @>@ >"DJT",H ,(@ >,2"&4F4<@ @H H@(@, <@(JH :4 *DJ(4, (@FJ*"DFH&" 4:4

4N (D"0*">, *@8"2"H\, RH@ @>4 B@>,F:4 & D,2J:\H"H, ^H@(@ 8@>8D,H>Z6 JV,D$. =" BD"8H48,

4>*4&4*J":\>Z6 &Z$D@F N:@DLH@DJ(:,D@*" ( MKI) 4:4 *DJ(4N @2@>@D"2DJT"`V4N &,V,FH& >,

>">@F4H B@**"`V,(@Fb @BD,*,:,>4` JV,D$"; BD@$:,<" F@FH@4H & D"FBD@FHD">,>>@FH4 4

T4D@8@<"FTH"$>@FH4 &Z$D@F@&, 4 P,:\ F@@H&,HFH&J`V4N *@(@&@D@& 2"8:`R",HFb & D,T,>44 ^H@6

BD@$:,<Z. 7@D@R, (@&@Db, FJH\ H"84N @$b2"H,:\FH& F@FH@4H & H@<, RH@ @>4 F"<4 B@ F,$, b&:b`HFb

FH">*"DH"<4 B@&,*,>4b *:b FH@D@>. ?>4 >"BD"&:,>Z >, H@:\8@ >" D"FBD,*,:,>4, D4F8@& & F:JR",

B@F:,*J`V,(@ BD4R4>,>4b &D,*".

119. EJV,FH&J,H F:,*FH&4,, >, J8"2">>@, & 8@<<,>H"D44 8 FH"H\, 3. +F:4 JV,D$ $Z: $Z

F"<@FH@bH,:\>Z< BD,*&"D4H,:\>Z< JF:@&4,< *:b >"FHJB:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&", H@ $D,<b

*@8"2Z&">4b ^H@(@ JV,D$" :,0":@ $Z >" B@H,DB,&T,< (@FJ*"DFH&,, @*>"8@ & F:JR", <>@(4N

@$b2"H,:\FH& ^H@ <@0,H $ZH\ F:@0>Z<. " '@FJ*"DFH&@- >"DJT4H,:\" <@0,H >"R"H\ *,6FH&@&"H\ >, &

F@@H&,HFH&44 F@ F&@4< @$b2"H,:\FH&@<, >"*,bF\ 4:4 @04*"b, RH@ JV,D$ <@0,H >, &@2>48>JH\ 4:4

,(@ $J*,H >,&@2<@0>@ *@8"2"H\. ]H@ &,:@ $Z 8 B@*DZ&J 4 >,FH"$4:\>@FH4 <,0*J>"D@*>ZN

@$b2"H,:\FH&, JFH">"&:4&"`V4N <4>4<":\>Z, FH">*"DHZ B@&,*,>4b. EJV,FH&J,H H"80, &@BD@F @

H@<, F B@<@V\` 8"8@(@ FH">*"DH" F:,*J,H 42<,DbH\ " JV,D$". )@FH"H@R,> :4 :`$@6 &@@$V, 4:4

0, @> *@:0,> $ZH\ " @VJH4<Z<" 4:4 " 2>"R4H,:\>Z<"? ]H" *4F8JFF4b J0, &,*,HFb & 8@>8D,H>ZN

8@>H,8FH"N153; ,F:4 JV,D$ FH">,H @$V4< HD,$@&">4,<, H@ @>@ D"FBD@FHD">4HFb >" &F` @$:"FH\

@H&,HFH&,>>@FH4 (@FJ*"DFH&.

120. ;@0>@ &Z*&4>JH\ "D(J<,>H @ H@<, RH@ >,F@$:`*,>4, <,0*J>"D@*>ZN @$b2"H,:\FH& >">@F4H

" <@D":\>Z6 JV,D$" *DJ(4< (@FJ*"DFH&"<, & @H>@T,>44 8@H@DZN ^H@ @$b2"H,:\FH&@ $Z:@ &2bH@,
H@(*" HD,$@&">4, @$ JV,D$, :,(8@ J*@&:,H&@Db,HFb154. ?*>"8@ HD"*4P4@>>@, B@>4<">4,

153 ="BD4<,D, FH"H\b 5 7@>&,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 @ BD"&, >,FJ*@N@*>ZN

&4*@& 4FB@:\2@&">4b <,0*J>"D@*>ZN &@*@H@8@&, D,2@:`P4b 51/229 ',>,D":\>@6 !FF"<$:,4 @H

21 <"b 1997 (@*", BD4:@0,>4,.

154 ED"&>4 F @H&,H@< KD">P44 & N@*, "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ *,:J " C,6>$@J
I@DD4@D": BJ>8H 116 &ZT,. % F&@4N 8@<<,>H"D4bN B@ BD@,8H"< FH"H,6 BD"&4H,:\FH&@ KD">P44

@H<,R",H, RH@ @>@:

" >, &@2D"0",H BD@H4& H@(@, RH@ (@FJ*"DFH&@ <@0,H B@>,FH4 `D4*4R,F846 JV,D$ :4T\ & F4:J

H@(@ @$FH@bH,:\FH&", RH@ B@ @H>@T,>4` 8 >,<J $Z:@ >"DJT,>@ 8"8@,- H@ @$b2"H,:\FH&@. AD4

^H@< >,@$N@*4<@, RH@$Z ^H@H JV,D$ >@F4: 8@>8D,H>Z6 N"D"8H,D, RH@ BD@4FN@*4H

"&H@<"H4R,F84 & F:JR", @$b2"H,:\FH&", &ZH,8"`V,(@ 42 *&JFH@D@>>,(@ 4:4 <>@(@FH@D@>>,(@

*@(@&@D" F @(D">4R,>>Z< 8DJ(@< JR"FH>48@&. 3 >"@$@D@H, ,F:4 @$b2"H,:\FH&@ &ZH,8",H 42

<>@(@FH@D@>>,(@ *@(@&@D", H@ BD,*B@:@04H,:\>@ B@H,DB,&T,, (@FJ*"DFH&@ *@:0>@ *@8"2"H\,
RH@ $Z:" >"DJT,>" >, BD@FH@ >@D<" BD"&", " RH@ @>@ B@>,F:@ 8@>8D,H>Z6 <"H,D4":\>Z6

4:4 <@D":\>Z6 JV,D$. '@FJ*"DFH&@ >, <@0,H *@$4H\Fb D,T,>4b 4 &@2<,V,>4b & F&@` B@:\2J

& D,2J:\H"H, F:JR"6>@(@ >"DJT,>4b, 8@H@D@, ,(@ >,B@FD,*FH&,>>@ >, 2"HD"(4&",H".

(A/CN.4/488, p. 110). ?*>"8@ LJ>8P4b BD@,8H@& FH"H,6 >, 2"8:`R",HFb & JFH">@&:,>44 H@(@, &

@H>@T,>44 8"84N *@(@&@D@& 4:4 8"84N 8"H,(@D46 *@(@&@D@& <@(JH FJV,FH&@&"H\ @F@$Z, HD,$@&">4b,
( BD@*@:0,>4,...)
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" <@D":\>@(@ JV,D$"" $Z:@ 2>"R4H,:\>@ Jè0, ^H@(@, 8"8 J8"2Z&",HFb & 8@<<,>H"D44 8 FH"H\, 3.
AD4R4>", B@ 8@H@D@6 >"DJT,>4b @F>@&>ZN BD"& R,:@&,8" &Z2Z&"`H <,0*J>"D@*>J` @2"$@R,>>@FH\

( ,F:4 &2bH\ H@:\8@ @*4> 42 BD4<,D@&), 2"8:`R",HFb >, & H@<, RH@ H"84, >"DJT,>4b

&@FBD4>4<"`HFb 8"8 B@Fb("H,:\FH&@ >" *@FH@4>FH&@ *DJ(4N (@FJ*"DFH&; ^H@ H"8, B@F8@:\8J @>4

@F8@D$:b`H R,:@&,R,F8@, *@FH@4>FH&@ H"84< @$D"2@<, 8@H@DZ6 8@>8D,H>@ 2"BD,V,>

<,0*J>"D@*>Z<4 *@(@&@D"<4 4:4 @$V4< <,0*J>"D@*>Z< BD"&@<.

121. A@ ^H4< BD4R4>"< D,T,>4, >, L@D<J:4D@&"H\ @H*,:\>@, HD,$@&">4, @$ " JV,D$," >4 &

FH"H\, 1, >4 & FH"H\, 3 *:b JFH">@&:,>4b L"8H" F@&,DT,>4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@
*,b>4b, 8"8 BD,*FH"&:b,HFb, b&:b,HFb F@&,DT,>>@ &,D>Z< & BD4>P4B,. ?*>"8@ ^H@ D,T,>4, >,

F:,*J,H H@:8@&"H\ F:4T8@< D"FT4D4H,:\>@ B@ F:,*J`V4< BD4R4>"<:

a) &@- B,D&ZN, 8"8 J0, @H<,R":@F\, 8@>8D,H>Z, >@D<Z <,0*J>"D@*>@(@ BD"&" <@(JH

BD,*JF<"HD4&"H\ HD,$@&">4, @ BD4R4>,>44 D,":\>@(@ JV,D$", BD,0*, R,< B@*>bH\ 8"8@6- :4$@
&@BD@F @$ @H&,HFH&,>>@FH4. % 8"R,FH&, @*>@(@ 42 42&,FH>ZN BD4<,D@& <@0>@ J8"2"H\ >" H@, RH@

BD4>P4B 21 EH@8(@:\<F8@6 *,8:"D"P44 1972 (@*" FL@D<J:4D@&"> F H@R84 2D,>4b BD,*@H&D"V,>4b

" JV,D$" @8DJ0"`V,6 FD,*, *DJ(4N (@FJ*"DFH& 4:4 D"6@>@& 2" BD,*,:"<4 *,6FH&4b >"P4@>":\>@6
`D4F*48P44" 155;

b) &@- &H@DZN, & FH"H\bN 1 4 3 >, @BD,*,:b,HFb H@, @H>@F4HFb :4 @$b2"H,:\FH&@ 4 - ,F:4

@H>@F4HFb, H@ 8@(*" - 8 " 8@F&,>>@ B@H,DB,&T4< (@FJ*"DFH&"<" 4:4 8 (@FJ*"DFH&"< & @$V,<, 4:4

8 <,0*J>"D@*>@<J F@@$V,FH&J & P,:@<. % >"FH@bV,, &D,<b ^H@H &@BD@F D"FF<"HD4&",HFb &

FH"H\bN 19 4 40. GD,$@&">4, @$ JV,D$, & 8"R,FH&, @*>@(@ 42 BD,*&"D4H,:\>ZN JF:@&46 &

@H>@T,>44 >"DJT,>4b <@0,H & D"&>@6 FH,B,>4 &@2>48"H\ & FHD@(@ *&JFH@D@>>,< 8@>H,8FH,, @ R,<

F&4*,H,:\FH&J,H "D$4HD"0>@, D"2$4D"H,:\FH&@ B@ *,:J " C,6>$@J J@DD4@D";

c) &- HD,H\4N, D"2J<,,HFb, RH@ & FH"H\bN 1 4 3 >, @HD4P",HFb D,:,&">H>@FH\ JV,D$",
<@D":\>@(@ 4 <"H,D4":\>@(@, *:b D"2:4R>ZN P,:,6 @H&,HFH&,>>@FH4156. ?>4 BD@FH@ @HD4P"`H

>":4R4, 8"H,(@D4R,F8@(@ HD,$@&">4b @ <@D":\>@< 4:4 <"H,D4":\>@< JV,D$, *@ H@(@, 8"8

>"DJT,>4, H@6 4:4 4>@6 <,0*J>"D@*>@6 >@D<Z <@0,H B@&:,R\ 2" F@$@6 @H&,HFH&,>>@FH\.

122. " %4>"" 8"8 @*>@ 42 @$V4N HD,$@&">46. !>":@(4R>Z, "D(J<,>HZ BD4<,>4<Z 8 4*,, @ H@<,
RH@ <,0*J>"D@*>@, BD"&@ F@*,D04H 8"8@,- :4$@ @$V,, HD,$@&">4, @ " &4>," (culpa, dolus) &

154 (... BD@*@:0,>4,)
F&b2">>Z, F JV,D$@<. G@R>@ H"8@, 0, @$b2"H,:\FH&@ ( >"BD4<,D, BD,*@FH"&:bH\ 8@<B,>F"P4` &

F:JR", ^8FBD@BD4"P44 4:4 2"V4V"H\ :4>(&4FH4R,F8@, <,>\T4>FH&@) <@0,H $ZH\ JFH">@&:,>@ &

*&JFH@D@>>,< 4:4 <>@(@FH@D@>>,< *@(@&@D,. +F:4 BD42>">@, RH@ (@FJ*"DFH&@ <@0,H B@>,FH4

`D4*4R,F846 JV,D$ & D,2J:\H"H, >"DJT,>4b @$b2"H,:\FH&", &2bH@(@ B@ @H>@T,>4` 8 >,<J, H@

&@BD@F @ H@<, H"8 :4 ^H@, FH">@&4HFb &@BD@F@< H@:8@&">4b 4 BD4<,>,>4b 8@>8D,H>@(@

@$b2"H,:\FH&", H. ,. &@BD@F@<, D,T",<Z< F B@<@V\` B,D&4R>ZN >@D<.

155 !>":@(4R>"b L@D<J:4D@&8" 4FB@:\2J,HFb & BD4>P4B, 2 C4@- *,- /">,6DF8@6 *,8:"D"P44 B@
@8DJ0"`V,6 FD,*, 4 D"2&4H4` 1992 (@*". ?*>"8@ FD"&>4 F H,<, 8"8 ;,0*J>"D@*>Z6 EJ*

FL@D<J:4D@&": ^H@H BD4>P4B & 8@>FJ:\H"H4&>@< 2"8:`R,>44 B@ *,:J Legality of the Threat or
Use of Nuclear Weapons, I.C.J. Reports 1996 , para. 29 ( H,8FH 8@>FJ:\H"H4&>@(@

2"8:`R,>4b H"80, &@FBD@42&@*4HFb & *@8J<,>H, A/51/210, BD4:@0,>4,).

156 % Q"FH4 &H@D@6 JV,D$ b&:b,HFb D,:,&">H>Z<, & R"FH>@FH4, & F@@H&,HFH&44 F@

FH"H\b<4 43(c), 44 4 49.

/...
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8"R,FH&, @*>@(@ 42 JF:@&46, F&b2">>ZN F @H&,HFH&,>>@FH\` (@FJ*"DFH&. 3 & ^H@< F:JR", @H&,H

F@FH@4H & H@<, RH@ @$:"FH\ @$b2"H,:\FH& (@FJ*"DFH& b&:b,HFb RD,2&ZR"6>@ T4D@8@6 4 RH@ @R,>\

D"2>Z, ^:,<,>HZ 4 FH">*"DHZ @F<@HD4H,:\>@FH4 BD4<,>b`HFb 8 D"2:4R>Z< @$b2"H,:\FH&"< & ^H@6

@$:"FH4. A@^H@<J @HFJHFH&J,H "BD4@D>@, HD,$@&">4, 8@>8D,H>@(@ 2>">4b 4:4 >"<,D,>4b F@ FH@D@>Z

(@FJ*"DFH&,>>ZN @D(">@&, 8@H@D@, BD4<,>4<@ 8@ &F,< @$b2"H,:\FH&"< 4 <@0,H $ZH\ JFH">@&:,>@ &

8"R,FH&, @*>@(@ 42 BD,*&"D4H,:\>ZN JF:@&46 & FH"H\, 1 4:4 FH"H\, 3. ="BD4<,D, )">4b, &ZFHJB"b

@H 4<,>4 FHD"> E,&,D>@6 +&D@BZ, @H<,H4:" F:,*J`V,,: " +F:4 *:b JFH">@&:,>4b @H&,HFH&,>>@FH4
>,@$N@*4<@ @BD,*,:4H\ ^:,<,>H &4>Z, H@ @> &ZH,8",H 42 J0, FJV,FH&J`V,6 8@>8D,H>@6 >@D<Z

<,0*J>"D@*>@(@ BD"&", D,(J:4DJ`V,6 H"8J` F4HJ"P4`, " >, 42 H@(@, RH@ &4>" b&:b,HFb

8@>FH4HJH4&>Z< ^:,<,>H@< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" 157. % >"FH@bV,, &D,<b ">":@(4R>Z6

&Z&@* F*,:"> & :4H,D"HJD,, >,F<@HDb >" FJV,FH&@&"&T4, & BD@T:@< BD@H4&@B@:@0>Z,

H,>*,>P44158.

c) E&b2\ <,0*J <,0*J>"D@*>@- BD@H4&@BD"&>Z< B@&,*,>4,< 4 JV,D$@< *DJ(4< (@FJ*"DFH&"<

4:4 :4P"<

123. %H@D@6 @BD,*,:,>>Z6 & BJ>8H, 109 &@BD@F & @H>@T,>44 FH"H\4 1 2"8:`R",HFb & @HFJHFH&44

8"8@(@- :4$@ 8@>8D,H>@(@ J8"2">4b (@FJ*"DFH& 4:4 @$D"2@&">46, B,D,* 8@H@DZ<4 &@2>48",H

@H&,HFH&,>>@FH\. 7"8 @H<,R":@F\, KD">P4b 8D4H48J,H BD@,8HZ FH"H,6 2" H@, RH@ & >4N >,

J8"2Z&",HFb, RH@ " B@H,DB,&T4< (@FJ*"DFH&@< b&:b,HFb (@FJ*"DFH&@, 8@H@D@, 4<,,H FJ$X,8H4&>@,

BD"&@, F@@H&,HFH&J`V,, @$b2"H,:\FH&"<, :,0"V4< >" R,H8@ @BD,*,:,>>ZN (@FJ*"DFH&"N", 4 @>"

BD,*:"(",H 42<,>4H\ FH"H\4 1 4 40 *:b D,T,>4b ^H@(@ &@BD@F". !D(,>H4>" &ZF8"2":" 4*,` @ H@<,
RH@ &@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&"- >"DJT4H,:b B,D,* B@H,DB,&T4< (@FJ*"DFH&@< b&:b,HFb

ratio legis BD@,8H@& FH"H,6159.

124. % B,D&@>"R":\>@< B@Db*8, >,@$N@*4<@ B@*R,D8>JH\, RH@ BD@,8HZ FH"H,6 >, @(D">4R4&"`HFb

@H&,HFH&,>>@FH\` (@FJ*"DFH&, &ZH,8"`V,6 42 B,D&4R>ZN @$b2"H,:\FH& *&JFH@D@>>,(@ N"D"8H,D" 4:4

@$b2"H,:\FH& @*>@(@ (@FJ*"DFH&" B,D,* *DJ(4< & 8"8@6- :4$@ @BD,*,:,>>@6 @$:"FH4
" <,0(@FJ*"DFH&,>>ZN @H>@T,>46" ( *"0, ,F:4 BD,*B@:@04H\, RH@ H"8"b @$:"FH\ <@0,H $ZH\

@BD,*,:,>" a priori). 7"8 BD,*FH"&:b,HFb, ^H@ BD42>",HFb &@ &F,N 8@<<,>H"D4bN BD"&4H,:\FH&,
B@:JR,>>ZN *@ >"FH@bV,(@ &D,<,>4, " H"80, `D4FH"<4.

125. )DJ(@6 &@BD@F 2"8:`R",HFb & H@<, @(D">4R4&"`HFb :4 BD@,8HZ FH"H,6 F&b2">>Z<4 F

@H>@T,>4b<4 & @$:"FH4 @H&,HFH&,>>@FH4 &H@D4R>@(@ N"D"8H,D" <,0*J (@FJ*"DFH&"<4 ( *"0, ,F:4 ^H4
@H>@T,>4b &ZH,8"`H 42 B,D&4R>ZN >@D<, 8@H@DZ, b&:b`HFb @$V4<4 B@ FL,D, F&@,(@ @N&"H",
>"BD4<,D, F@(:"F>@ <>@(@FH@D@>>4< *@(@&@D"< 4:4 @$V,<J <,0*J>"D@*>@<J BD"&J & @$:"FH4 BD"&

R,:@&,8"). % 8@<<,>H"D44 8 FH"H\, 1 @H<,R",HFb, RH@:

" &ZD"0,>4,< " <,0*J>"D@*>"b @H&,HFH&,>>@FH\", 4FB@:\2@&">>Z< & FH"H\, 1, 7@<4FF4b

N@H,:" @N&"H4H\ &F, &4*Z >@&ZN BD"&@@H>@T,>46, <@(JV4N &@2>48>JH\ & D"<8"N

<,0*J>"D@*>@(@ BD"&" & D,2J:\H"H, <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&",
>,2"&4F4<@ @H H@(@, @(D">4R4&"`HFb :4 ^H4 @H>@T,>4b (@FJ*"DFH&@<, F@&,DT4&T4<

BD@H4&@BD"&>@, *,b>4,, 4 (@FJ*"DFH&@<, >,B@FD,*FH&,>>@ B@FHD"*"&T4<, 4:4 0,

157 A/CN.4/488, FHD. 31.

158 E<. I. Brownlie, State Responsibility, Part I (1983), pp. 38-48 4 P4H4DJ,<Z,

4FH@R>484.

159 A/CN.4/488/Add.1, FHD. 5.

/...
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D"FBD@FHD">b`HFb H"80, >" *DJ(4N FJ$X,8H@& <,0*J>"D@*>@(@ BD"&", >,2"&4F4<@ @H H@(@,
F@FD,*@H@R4&"`HFb :4 @>4 >" @$b2"H,:\FH&, &4>@&>@(@ (@FJ*"DFH&" &@FFH">@&4H\ & BD"&"N

B@FHD"*"&T,, (@FJ*"DFH&@ 4 &@2<,FH4H\ >">,F,>>Z6 ,<J JV,D$ 4:4 0, @N&"HZ&"`H H"80,

BD"&@ F"<@(@ B@FHD"*"&T,(@ (@FJ*"DFH&" 4:4 *DJ(4N FJ$X,8H@& <,0*J>"D@*>@(@ BD"&"

BD4<,>4H\ 8 &4>@&>@<J (@FJ*"DFH&J 8"8J`- :4$@ F">8P4`, *@BJF8",<J` <,0*J>"D@*>Z<

BD"&@<. 3>Z<4 F:@&"<4, J>4&,DF":\>"b L@D<J:4D@&8" FH"H\4 1 *@:0>" B@2&@:4H\ 42:@0,>4,

&F,N >,@$N@*4<ZN *@B@:>4H,:\>ZN <@<,>H@& & (:"&,, 8@H@D"b $J*,H B@F&bV,>" F@*,D0">4` 4

L@D<"< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" 160.

]H@ >,@$N@*4<@ H@:8@&"H\ F JR,H@< F:,*J`V,6 &Z*,D084 42 8@<<,>H"D4b 8 FH"H\, 3:

" & <,0*J>"D@*>@< BD"&, 4*,b >"DJT,>4b @$b2"H,:\FH& <@0,H D"FF<"HD4&"H\Fb 8"8

"$F@:`H>Z6 ^8&4&":,>H 4*,4 JV,<:,>4b BD"& *DJ(@(@ FJ$X,8H" ... 3F8:`R,>46 42 BD"&4:

&2"4<@F&b24 BD"&@&@(@ @$b2"H,:\FH&", F @*>@6 FH@D@>Z, F BD"&@< FJ$X,8H" - F *DJ(@6, >,

<@0,H $ZH\" 161.

126. E:,*J,H @H<,H4H\, RH@ H,D<4> " B@H,DB,&T,, (@FJ*"DFH&@" >, JB@HD,$:b,HFb & Q"FH4 B,D&@6.
%<,FH, F H,< @> b&:b,HFb P,>HD":\>Z< & Q"FH4 &H@D@6, 8@H@D"b @BD,*,:b,H $@:\T4>FH&@

@$b2"H,:\FH&, F&b2">>ZN F D,FH4HJP4,6 4 &@2<,V,>4,<, F H@R84 2D,>4b BD"& " B@H,DB,&T,(@
(@FJ*"DFH&"". A@^H@<J @BD,*,:,>4, " B@H,DB,&T,(@ (@FJ*"DFH&"" & FH"H\, 40 4<,,H @F>@&>@,

2>"R,>4, *:b BD@,8H@& FH"H,6; & *@:0>@, &D,<b ^H@<J @BD,*,:,>4` >,@$N@*4<@ $J*,H J*,:4H\

@F@$@, &>4<">4,.

127. QH@ 8"F",HFb &@BD@F" @ FL,D, @N&"H", 2"HD@>JH@(@ FH"H\,6 1, H@ BD@,8HZ FH"H,6 8"F"`HFb

@H&,HFH&,>>@FH4 (@FJ*"DFH&, " >, @H&,HFH&,>>@FH4 *DJ(4N `D4*4R,F84N :4P, H"84N, 8"8

<,0*J>"D@*>Z, @D(">42"P44. % Q"FH4 &H@D@6 D"FF<"HD4&"`HFb BD"&" 4 BD"&@<@R4b B@H,DB,&T4N

(@FJ*"DFH&, &ZH,8"`V4, 42 @H&,HFH&,>>@FH4 (@FJ*"DFH&"- >"DJT4H,:b. ?*>"8@ "8P,>H & Q"FH4 B,D&@6

>" (@FJ*"DFH&,- >"DJT4H,:, >, B@*D"2J<,&":, RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH& <@0,H FJV,FH&@&"H\ 8"8

$Z & &"8JJ<,. % F&@,< 8@<<,>H"D44 8 BJ>8HJ (3) 7@<4FF4b R,H8@ BD42>":", RH@ &F, F:JR"4

@H&,HFH&,>>@FH4 (@FJ*"DFH& F@@H>@FbHFb F >"DJT,>4,< D,":\>ZN BD"& 8"8@(@- :4$@ 4>@(@ :4P".
AD4R4>", B@ 8@H@D@6 ^H@ >, $Z:@ & b&>@ &ZD"0,>>@6 L@D<, @HD"0,>@ & FH"H\, 1, 2"8:`R":"F\ &

H@<, RH@ " J>4&,DF":\>"b L@D<J:4D@&8" FH"H\4 1 *@:0>" B@2&@:4H\ 42:@0,>4, &F,N >,@$N@*4<ZN

*@B@:>4H,:\>ZN <@<,>H@& & (:"&,, 8@H@D"b $J*,H B@F&bV,>" F@*,D0">4` 4 L@D<"< <,0*J>"D@*>@6

@H&,HFH&,>>@FH4" 162. % *">>@< F:JR", F:,*J,H @H<,H4H\, RH@ F@FH"&4H,:4 ^H@6 (:"&Z ( 8@H@D"b
FH":" Q"FH\` &H@D@6) >, &@FB@:\2@&":4F\ & B@:>@6 <,D, T4D@H@6 L@D<J:4D@&84 FH"H\4 1.

128. G"84< @$D"2@<, F>@&" &@2>48"`H *&" &@BD@F": @*4> &@BD@F FJV,FH&" 4 @*4> &@BD@F L@D<Z.
QH@ 8"F",HFb FJV,FH&", H@ &@BD@F 2"8:`R",HFb & H@<, >J0*",HFb :4 Q"FH\ &H@D"b ,V, & R,<- H@, F

H,< RH@$Z @N&"H4H\ @$:"FH\, @$@2>"R,>>J` & FH"H\, 1, @F@$,>>@ &@BD@F @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& B,D,* *DJ(4<4 :4P"<4. QH@ 8"F",HFb L@D<Z, H@ &@BD@F 2"8:`R",HFb & H@<, *@:0>Z :4

& Q"FH4 B,D&@6, & R"FH>@FH4 & FH"H\, 1, $ZH\ J8"2">Z :4P", B,D,* 8@H@DZ<4 >"FHJB",H

@H&,HFH&,>>@FH\.

160 7@<<,>H"D46 8 FH"H\, 1, BJ>8H (10).

161 7@<<,>H"D46 8 FH"H\, 3, BJ>8H (9).

162 7@<<,>H"D46 8 FH"H\, 1, BJ>8H (10); F<. BJ>8H 125 &ZT,.

/...
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129. AD,*&"D4H,:\>@, <>,>4, EB,P4":\>@(@ *@8:"*R48" F@FH@4H & H@<, RH@ >,@$N@*4<@FH\ &

8"84N- :4$@ 42<,>,>4bN & @$@4N F:JR"bN @HFJHFH&J,H. QH@ 8"F",HFb FJV,FH&", H@, ,F:4 & Q"FH4

&H@D@6 $J*JH D"FF<"HD4&"H\Fb BD"&" 4 BD"&@<@R4b B@H,DB,&T4N FJ$X,8H@&, >, b&:b`V4NFb

(@FJ*"DFH&"<4, &@2>48>JH $@:\T4, HDJ*>@FH4 4 2>"R4H,:\>@ D"FT4D4HFb FL,D" @N&"H" BD@,8H@&

FH"H,6. QH@ 8"F",HFb L@D<Z, H@ & 8@<<,>H"D44 J0, R,H8@ J8"2Z&",HFb, RH@ @H&,HFH&,>>@FH\

(@FJ*"DFH& F&b2">" F @H>@T,>4,< <,0*J (@FJ*"DFH&@<- >"DJT4H,:,< 4 *DJ(4< (@FJ*"DFH&@<,
@$D"2@&">4,< 4:4 :4P@<, BD"&" 8@H@DZN $Z:4 >"DJT,>Z. G"84< @$D"2@<, @HFJHFH&J,H &@BD@F @

BD@FH@ "$FHD"8H>@6 L@D<, @H&,HFH&,>>@FH4; @H&,HFH&,>>@FH\ &F,(*" >"FHJB",H B,D,* 8,<- H@. %<,FH,

F H,< ,F:4 Q"FH\ B,D&"b $J*,H @(D">4R,>" @$b2"H,:\FH&"<4 4F8:`R4H,:\>@ B,D,* (@FJ*"DFH&"<4, H@

^H@ >,>"*:,0"V4< @$D"2@< @(D">4R4H FL,DJ @N&"H" BD@,8H@& FH"H,6, 4 ^H@(@ >, F:,*J,H *,:"H\ &

H@ &D,<b, 8@(*" <,0*J>"D@*>@, BD"&@ $ZFHD@ <,>b,HFb F H@R84 2D,>4b FL,DZ @N&"H" 4 N"D"8H,D"

BD4>4<",<ZN @$b2"H,:\FH& 4 8DJ(" :4P 4 @$D"2@&">46, b&:b`V4NFb JR"FH>48"<4 ^H4N @$b2"H,:\FH&

4:4 2"4>H,D,F@&">>ZN & 4N 4FB@:>,>44. =, J8"2Z&":@F\ >" 8"84,- :4$@ 8@>8D,H>Z, HDJ*>@FH4,
8@H@DZ, F&b2">Z F >Z>,T>,6 >,@(D">4R,>>@6 L@D<J:4D@&8@6 FH"H\4 1. ?*>"8@ 4 & ^H@< F:JR",

^H@H &@BD@F >J0*",HFb & B@&H@D>@< D"FF<@HD,>44 & 8@>H,8FH, FH"H\4 40.

d) C,8@<,>*"P4b

130. A@ ^H4< BD4R4>"< D,8@<,>*J,HFb BD4>bH\ FH"H\` 1 $,2 42<,>,>46. ?*>"8@ & ^H@< 8@>H,8FH,

>,@$N@*4<@ BD@*@:04H\ D"FF<@HD,>4, &@BD@F" @ ,, F&b24 F B@>bH4,< " B@H,DB,&T,, (@FJ*"DFH&@",
8"8 @>@ @BD,*,:,>@ & FH"H\, 40 4 BD4<,>b,HFb & Q"FH4 &H@D@6.

2. EH"H\b 2: %@2<@0>@FH\ D"FF<"HD4&"H\ :`$@, (@FJ*"DFH&@ 8"8 F@&,DT4&T,, <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4,

a) E@@$D"0,>4b

131. EH"H\b 2 BD,*JF<"HD4&",H F:,*J`V,,:

" 9`$@, (@FJ*"DFH&@ <@0,H D"FF<"HD4&"H\Fb 8"8 F@&,DT4&T,, <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4,, &:,8JV,, 2" F@$@6 ,(@ <,0*J>"D@*>J` @H&,HFH&,>>@FH\".

% F&@,< >Z>,T>,< &4*, FH"H\b 2 BD,*FH"&:b,H F@$@6 HD`42<. =4 @*>@ (@FJ*"DFH&@ >, B@:\2J,HFb

4<<J>4H,H@< @H BD4>P4B" <,0*J>"D@*>@6 @H&,HFH&,>>@FH4. ]H@ B@*D"2J<,&",HFb & FH"H\bN 1 4 3,
8@H@DZ, BD4<,>b`HFb B@ @H>@T,>4` 8 8"0*@<J <,0*J>"D@*>@- BD@H4&@BD"&>@<J *,b>4` 8"0*@(@

(@FJ*"DFH&". ]H@ B@*H&,D0*",HFb & 8@<<,>H"D4bN 8 ^H4< FH"H\b<, 8@H@DZ, <@(JH $ZH\ JF4:,>Z.
A@^H@<J >,@$N@*4<@FH\ & FH"H\, 2 b&:b,HFb &,F\<" F@<>4H,:\>@6163.

132. % 8@<<,>H"D44164 >, BD4&@*bHFb "&H@DZ 4:4 D,T,>4b & B@**,D08J BD@H4&@B@:@0>@(@

<>,>4b & @H>@T,>44 FH"H\4 2, 4 ^H@ >, &Z2Z&",H J*4&:,>4b. A@:@0,>4, @ H@<, RH@ H@ 4:4 4>@,

(@FJ*"DFH&@ & BD4>P4B, B@:\2J,HFb 4<<J>4H,H@< @H <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, @2>"R":@ $Z

@HD4P">4, <,0*J>"D@*>@(@ BD"&" 4 D"&,>FH&" (@FJ*"DFH&, 4 8"8"b- :4$@ B@**,D08" ^H@(@ B@:@0,>4b
@HFJHFH&J,H. %<,FH@ ^H@(@ & 8@<<,>H"D44 @$FJ0*",HFb Db* *DJ(4N &@BD@F@&. % 4N R4F:@ &N@*4H

BD@$:,<" " *,:48H@FB@F@$>@FH4" & >"P4@>":\>@< BD"&, ( 8"8 & F:JR", F >,F@&,DT,>>@:,H>4<4);
&@BD@F @$ @H&,HFH&,>>@FH4 F@ FH@D@>Z R"FH,6 L,*,D"H4&>@(@ (@FJ*"DFH&"; @H&,HFH&,>>@FH\

(@FJ*"DFH&", >" H,DD4H@D44 8@H@D@(@ *,6FH&J`H *DJ(4, FJ$X,8HZ <,0*J>"D@*>@(@ BD"&"; 4 &@BD@F

163 E@,*4>,>>@, 7@D@:,&FH&@ BD,*:@04:@ ,, 4F8:`R4H\ (A/CN.4/488, FHD. 35).

164 +0,(@*>48 ... 1973 (@*, H@< II, FHD. 205-208.
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@$ @$FH@bH,:\FH&"N, 4F8:`R"`V4N BD@H4&@BD"&>@FH\. % >,< F*,:"> &Z&@* @ H@<, RH@ >4 @*>" 42

^H4N F4HJ"P46 >, BD,*FH"&:b,H F@$@6 4F8:`R,>4, 42 BD4>P4B" <,0*J>"D@*>@6 @H&,HFH&,>>@FH4

8"0*@(@ (@FJ*"DFH&" 2" BD4F&"4&",<@, ,<J <,0*J>"D@*>@- BD@H4&@BD"&>@, B@&,*,>4,. E@&,DT,>>@

bF>@, RH@ ^H@H &Z&@* b&:b,HFb BD"&4:\>Z<.

133. #@:\T4>FH&@ &@BD@F@&, @BD,*,:,>>ZN & 8@<<,>H"D44, D"FF<"HD4&",HFb & *DJ(4N R"FHbN

BD@,8H@& FH"H,6, 4 >,H >,@$N@*4<@FH4 @$FJ0*"H\ 4N 2*,F\165. QH@ 8"F",HFb &@BD@F" @

" *,:48H@FB@F@$>@FH4", H@ & 1973 (@*J 7@<4FF4b BD4>b:" D,T,>4, >, L@D<J:4D@&"H\ FH"H\` 2 &

H"84N &ZD"0,>4bN, B@F8@:\8J BD,*B@:@0,>4, @ H@<, RH@ <,0*J>"D@*>@, BD"&@ <@0,H >"*,:bH\

" BD"&@FB@F@$>@FH\`" >"DJT"H\ ,(@ F@$FH&,>>Z, >@D<Z, BD@H4&@D,R4:@ 2*D"&@<J F<ZF:J166. +V,

@*>" HDJ*>@FH\ F B@>bH4,< " *,:48H@FB@F@$>@FH\" F@FH@4H & H@<, RH@ @>@ *,:",H >,>J0>Z6 "8P,>H

>" &@BD@F, @ >"DJT,>44. % F:JR", >,(@FJ*"DFH&,>>ZN @$D"2@&">46 *,6FH&4H,:\>@ &@2>48",H

<>@0,FH&@ &@BD@F@& @$ 4N BD"&@FJ$X,8H>@FH4, @ FH,B,>4 BD4<,>4<@FH4 8 >4< <,0*J>"D@*>@(@

BD"&" 4 4N <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" &@2<@0>Z, >"DJT,>4b. ?*>"8@ RH@ 8"F",HFb

(@FJ*"DFH&, H@ B@24P4b bF>": &F, (@FJ*"DFH&" >,FJH @H&,HFH&,>>@FH\ 2" >"DJT,>4, 4<4

<,0*J>"D@*>@(@ BD"&" F JR,H@< @$V,*@FHJB>ZN @BD"&*">46 4:4 2"V4H>ZN "D(J<,>H@&,
BD,*JF<@HD,>>ZN F"<4< <,0*J>"D@*>Z< BD"&@< 4 D"FF<@HD,>>ZN & (:"&, V Q"FH4 B,D&@6. AD@,8HZ

FH"H,6 8"F"`HFb H@:\8@ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&, 4 B@^H@<J >,H >,@$N@*4<@FH4

@$FJ0*"H\ $@:,, T4D@846 8DJ( &@BD@F@&.

b) C,8@<,>*"P4b

134. % FH"H\, 2 D,R\ 4*,H :4T\ @ &@2<@0>@FH4 @H&,HFH&,>>@FH4, 8@H@D"b & 8@>H,8FH, BD@,8H@&

FH"H,6, 8"F"`V4NFb @H&,HFH&,>>@FH4 (@FJ*"DFH&, b&:b,HFb >,>J0>Z< "$FHD"8H>Z< B@>bH4,<.
A@:@0,>4,, B@*H&,D0*,>>@, & FH"H\, 2, >, &Z2Z&",H F@<>,>46 4 b&:b,HFb $,FFB@D>Z<.
)@FH"H@R>@ $J*,H B@*H&,D*4H\ ,(@ & 8@<<,>H"D4bN 8 FH"H\b< 1 4 3. =,@$N@*4<@FH\ & FH"H\, 2
@HFJHFH&J,H, 4 ,, <@0>@ 4F8:`R4H\.

3. EH"H\b 3: ]:,<,>HZ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&"

a) E@@$D"0,>4b

135. % F@@H&,HFH&44 F@ FH"H\,6 3:

";,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, (@FJ*"DFH&" >":4P@ & H@< F:JR",, 8@(*":

a) 8"8@,- :4$@ B@&,*,>4,, 2"8:`R"`V,,Fb & *,6FH&44 4:4 $,2*,6FH&44, <@0,H,
F@(:"F>@ <,0*J>"D@*>@<J BD"&J, BD4F&"4&"H\Fb (@FJ*"DFH&J; 4

b) H"8@, B@&,*,>4, BD,*FH"&:b,H F@$@6 >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&"

^H@(@ (@FJ*"DFH&"".

165 QH@ 8"F",HFb F@FH"&>ZN R"FH,6 L,*,D"H4&>@(@ (@FJ*"DFH&", H@ F<. FH"H\` 7. QH@ 8"F",HFb

@H&,HFH&,>>@FH4 (@FJ*"DFH&, >" H,DD4H@D44 8@H@D@(@ *,6FH&J`H *DJ(4, FJ$X,8HZ <,0*J>"D@*>@(@

BD"&", F<. FH"H\4 12 4 13. QH@ 8"F",HFb @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\,
F<. FH"H\4 29-35.

166 7@<<,>H"D46 8 FH"H\, 3, BJ>8H (10).
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136. M@Hb ^H@ B@:@0,>4, 4 b&:b,HFb & @BD,*,:,>>Z< F<ZF:, "8F4@<"H4R>Z<, @>@ BD,*FH"&:b,H

F@$@6 $"2@&@, 42:@0,>4, JF:@&46, F&b2">>ZN F @H&,HFH&,>>@FH\` (@FJ*"DFH&. %@2>48"`V4, & F&b24

F ^H@6 FH"H\,6 &@BD@FZ J0, @$FJ0*":4F\ & 8@>H,8FH, FH"H\4 1. ),6FH&4H,:\>@, 4<,,H F<ZF:

B@<,FH4H\ FH"H\` 3 B,D,* FH"H\,6 1, B@F8@:\8J & FH"H\, 3 @BD,*,:b,HFb @$V,, BD,*&"D4H,:\>@,

JF:@&4, >"FHJB:,>4b @H&,HFH&,>>@FH4, 8@H@D"b BD,*JF<@HD,>" FH"H\,6 1.

137. %@BD@F @ &8:`R,>44 8"8 *,6FH&46, H"8 4 $,2*,6FH&4b & FL,DJ @N&"H" &ZD"0,>4b

" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4," J0, @$FJ0*":Fb. 7D@<, H@(@, KD">P4b BD,*:"(",H R,H8@

J8"2"H\, RH@ ^H@ &ZD"0,>4, @N&"HZ&",H 8"8 " BD"&@&Z,, H"8 4 L"8H4R,F84, *,6FH&4b"; B@*

" BD"&@&Z<4 *,6FH&4b<4" B@>4<"`HFb " <,DZ & @$:"FH4 2"8@>@*"H,:\FH&""; ( >"BD4<,D, BD"&@&@6

"8H BD4>bH4b 2"8@>" 4:4 *,>"HJD":42"P44 :4P"), " >, " BD"&@<,D>Z, *,b>4b" 167. C"2J<,,HFb,
RH@ BD,F:,*@&":"F\ P,:\ @N&"H4H\ <,DZ & @$:"FH4 2"8@>@*"H,:\FH&", @*>"8@ BD,*FH"&:b,HFb

*@FH"H@R>Z< BDb<@ J8"2"H\ ^H@ & 8@<<,>H"D44.

138. EH"H\b 3 &ZB@:>b,H ,V, @*>J &"0>J` LJ>8P4`, 2"8:`R"`VJ`Fb & @BD,*,:,>44 FHDJ8HJDZ

B@F:,*J`V4N BD@,8H@& FH"H,6. % (:"&, II D,R\ 4*,H @ HD,$@&">44, F&b2">>@< F BD4F&@,>4,<

B@&,*,>4b (@FJ*"DFH&" B@ <,0*J>"D@*>@<J BD"&J. % (:"&, III D,R\ 4*,H, >"F8@:\8@ ^H@ *@BJF8"`H

&H@D4R>Z, >@D<Z, @ >"DJT,>44 <,0*J>"D@*>@(@ @$b2"H,:\FH&". ':"&Z IV 4 V 8"F"`HFb $@:,,

8@>8D,H>ZN &@BD@F@&, 8@H@DZ, >,H >,@$N@*4<@FH4 JB@<4>"H\ & H,8FH, FH"H\4 3; 4N F&b2\ F

@F>@&>Z< BD4>P4B@< <@0>@ R,H8@ J8"2"H\ & 8@<<,>H"D44.

b) C,8@<,>*"P4b

139. A@ FJV,FH&J, B@ BD4R4>"<, BD4&,*,>>Z< & F&b24 F@ FH"H\,6 1, 4 >" H@6 0, @F>@&,

D,8@<,>*J,HFb BD4>bH\ FH"H\` 3 $,2 42<,>,>46.

4. EH"H\b 4: 7&":4L48"P4b *,b>4b (@FJ*"DFH&" <,0*J>"D@*>@- BD@H4&@BD"&>Z<

a) E@@$D"0,>4b

140. EH"H\b 4 BD,*JF<"HD4&",H F:,*J`V,,:

" ),b>4, (@FJ*"DFH&" <@0,H $ZH\ 8&":4L4P4D@&">@ 8"8 <,0*J>"D@*>@- BD@H4&@BD"&>@,
:4T\ >" @F>@&">44 <,0*J>"D@*>@(@ BD"&". =" H"8J` 8&":4L48"P4` >, <@0,H &:4bH\

8&":4L48"P4b ^H@(@ 0, *,b>4b 8"8 BD"&@<,D>@(@, F@(:"F>@ &>JHD4(@FJ*"DFH&,>>@<J BD"&J".

141. 7"8 BD,*FH"&:b,HFb, @HFJHFH&J`H &@2D"0,>4b 4:4 F:@0>@FH4 & @H>@T,>44 ^H@(@ $"2@&@(@, >@

&"0>@(@ B@:@0,>4b. C"2J<,,HFb, RH@ &H@D@, BD,*:@0,>4, >, @2>"R",H, RH@ &@BD@FZ

" &>JHD4(@FJ*"DFH&,>>@(@" BD"&" &F,(*" 4DD,:,&">H>Z B@ @H>@T,>4` 8 <,0*J>"D@*>@<J BD"&J:
>"BD4<,D, >"P4@>":\>@, BD"&@ <@0,H $ZH\ D,:,&">H>Z< & 8"R,FH&, L"8H" *:b <,0*J>"D@*>@(@

FJ*,$>@(@ @D(">"168. ?*>"8@ 8&":4L48"P4b B@&,*,>4b & 8"R,FH&, BD"&@<,D>@(@ 4:4

167 A/CN.4/488, FHD. 35.

168 ="BD4<,D, ELSI Case (United States v. Italy ), I.C.J. Reports 1989 , p. 15.
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>,BD"&@<,D>@(@ b&:b,HFb F"<@FH@bH,:\>@6 LJ>8P4,6 <,0*J>"D@*>@(@ BD"&". ):4>>Z6 B,D,R,>\

4FH@R>48@& & B@**,D08J ^H@(@ B@:@0,>4b D"FF<"HD4&",HFb & 8@<<,>H"D44169.

142. )@ >"FH@bV,(@ &D,<,>4 >4 @*>@ BD"&4H,:\FH&@ & F&@4N 8@<<,>H"D4bN >, JF@<>4:@F\ &

FH"H\, 4 4 >, BD,*:@04:@ 8"84N- :4$@ 42<,>,>46 8 >,6170.

b) C,8@<,>*"P4b

143. C,8@<,>*J,HFb BD4>bH\ FH"H\` 4 $,2 42<,>,>46.

169 7@<<,>H"D46 8 FH"H\, 4, BJ>8H (3)-(13). % 8@<<,>H"D44 J$,*4H,:\>@ D"2XbF>b,HFb,
B@R,<J & FH"H\, 4 >, $Z:" $@:,, B@:>@ @HD"0,>" L@D<J:4D@&8" FH"H\4 27 %,>F8@6 8@>&,>P44 @

BD"&, <,0*J>"D@*>ZN *@(@&@D@& (" IR"FH>48 >, <@0,H FFZ:"H\Fb >" B@:@0,>4b F&@,(@ &>JHD,>>,(@
BD"&" & 8"R,FH&" @BD"&*">4b *:b >,&ZB@:>,>4b 4< *@(@&@D"") ( F<. BJ>8HZ (15)-(17).

170 E<. A/CN.4/488, FHD. 36.
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