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I. C!193Q3+ ;+/)I ?G%+GEG%+==?EG[_ 1! " AC+EGIA9+=3+" 3

" AC!%?=!CIS+=3+" ( BD@*@:0,>4,)

E. %@2<@0>Z, B@*N@*Z 8 <,0*J>"D@*>Z< BD,FHJB:,>4b< (@FJ*"DFH&

76. %@2<@0>Z BbH\ D"2>ZN B@*N@*@& 8 &@BD@FJ @$ J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&,
B@FH"&:,>>@<J FH"H\,6 19 4 F&b2">>Z<4 F >,6 B@:@0,>4b<4.

a) 3FB@:\2@&"H\ B@*N@*, @HD"0,>>Z6 & >"FH@bV4N BD@,8H"N FH"H,6. 7"8 @H<,R":@F\, &

BD@,8H"N FH"H,6 4FB@:\2J,HFb B@*N@* " BD"&@>"DJT,>4b B:`F" 101. % 4N H,8FH,, 4 & R"FH>@FH4 &

Q"FH4 &H@D@6, 42:"(",HFb Db* B@F:,*FH&46, >"FHJB"`V4N & F:JR", &F,N >"DJT,>46 <,0*J>"D@*>ZN

@$b2"H,:\FH&, 4 2"H,< ^H4 B@F:,*FH&4b 42<,>b`HFb & >,8@H@DZN @H>@T,>4bN BD4<,>4H,:\>@ 8

<,0*J>"D@*>Z< BD,FHJB:,>4b<;

b) 1"<,>4H\ 8@>P,BP4,6 " 4F8:`R4H,:\>@ F,D\,2>@(@ BD@H4&@BD"&>@(@ *,b>4b". %H@D"b

&@2<@0>@FH\, & @$V,< &4*, 42:@0,>>"b & F>@F8, 8 FH"H\, 40102, 2"8:`R",HFb & 2"<,>, H,D<4>"

" BD,FHJB:,>4," 8"84<- H@ *DJ(4< H,D<4>@<, >"BD4<,D " 4F8:`R4H,:\>@ F,D\,2>@, BD@H4&@BD"&>@,
*,b>4,", 4 BD@&,*,>44 & Q"FH4 &H@D@6 D"2:4R4b <,0*J D,04<@<, BD4<,>4<Z< 8 H"84< *,b>4b<,
4 D,04<@<, BD4<,>4<Z< 8 " @$ZR>Z<" BD@H4&@BD"&>Z< *,b>4b<;

c) C"2D"$@H"H\ & BD@,8H"N FH"H,6 B@:>@<"FTH"$>Z6 D,04< J(@:@&>@6 @H&,HFH&,>>@FH4

(@FJ*"DFH&. GD,H\b &@2<@0>@FH\, 8@H@D"b, B@ &F,6 &4*4<@FH4, B,D,F<"HD4&":"F\ BD4 BD4>bH44

FH"H\4 19, F@BDb0,>" F JFH">@&:,>4,< B@:>@<"FTH"$>@(@ D,04<" J(@:@&>@6 @H&,HFH&,>>@FH4

(@FJ*"DFH& 2" H"84, BD,FHJB:,>4b, 8"8 "(D,FF4b, (,>@P4*, "B"DH,4* 4 *DJ(4, <,0*J>"D@*>Z,

BD,FHJB:,>4b (@FJ*"DFH&";

d) ?H8"2"H\Fb @H 8@>P,BP44 J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&". =" BD@H4&@B@:@0>@6

FH@D@>, FB,8HD" >"N@*4HFb <>,>4, @ H@<, RH@ <,0*J>"D@*>@, BD"&@ >, BD42>",H 4 >, *@:0>@

BD42>"&"H\ 8"8J`- :4$@ @H*,:\>J` 8"H,(@D4` J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&" 4 RH@,
F:,*@&"H,:\>@, & BD@,8H"N FH"H,6 >,H <,FH" *:b B@>bH4b <,0*J>"D@*>ZN BD,FHJB:,>46;

e) 3F8:`R4H\ ^H@ B@>bH4, 42 BD@,8H@& FH"H,6. +V, @*4> B@*N@* 2"8:`R",HFb &

4F8:`R,>44 J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&" 42 BD@,8H@& FH"H,6, >@ B@ >,F8@:\8@ 4>@6

BD4R4>,, " 4<,>>@ B@ BD4R4>, H@(@, RH@ D"2D"$@H8" >"*:,0"V,(@ D,04<" J(@:@&>@6

@H&,HFH&,>>@FH4, *"0, ,F:4 BD,*B@:@04H\, RH@ ^H@ 0,:"H,:\>@ & BD4>P4B,, >, b&:b,HFb *,:@<, 2"

8@H@D@, F:,*J,H 4:4 P,:,F@@$D"2>@ $D"H\Fb >" *">>@< ^H"B, 4:4 & ^H@< H,8FH,.

77. AD,0*, R,< @$FJ0*"H\ ^H4 BbH\ &"D4">H@&, F:,*J,H @H<,H4H\, RH@ D"2>@(:"F4b & ^H@6

@$:"FH4 &@2>48"`H >" D"2:4R>ZN JD@&>bN 4 8"F"`HFb D"2>ZN FH@D@> &@BD@F"103. ="BD4<,D,
FJV,FH&J`H D"2>@(:"F4b @H>@F4H,:\>@ H@(@, BD42>",H :4 & >"FH@bV,, &D,<b <,0*J>"D@*>@, BD"&@

BD,FHJB>@FH\ (@FJ*"DFH&"; FJV,FH&J`H D"2>@(:"F4b 4 & H@<, *@:0>@ :4 @>@ ^H@ *,:"H\. ?*>"8@

4<,`HFb H"80, D"2>@(:"F4b @H>@F4H,:\>@ H@(@, &N@*4H :4 F@@H&,HFH&J`V4< @$D"2@< 8"8@6- :4$@
FJV,FH&J`V46 4:4 &@2<@0>Z6 D,04< BD,FHJB>@FH4 (@FJ*"DFH&" & @$VJ` @$:"FH\ @H&,HFH&,>>@FH4

101 E<. &ZT,, BJ>8H 73.

102 E<. &ZT,, BJ>8H 51.

103 ?$T4D>J` :4H,D"HJDJ B@ &@BD@FJ @ <,0*J>"D@*>ZN BD,FHJB:,>4bN 4 4N B@F:,*FH&4bN

F<. & $4$:4@(D"L44, F@*,D0"V,6Fb & BD4:@0,>44 8 >"FH@bV,<J *@8:"*J.
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(@FJ*"DFH&. % $@:\T4>FH&, BD"&@&ZN F4FH,< BD,FHJB:,>4b D"FF<"HD4&"`HFb &>, @$V4N BD"&@&ZN

>@D< @$ @$b2"H,:\FH&"N 8"8 F BD@P,FFJ":\>@6, H"8 4 F <"H,D4":\>@- BD"&@&@6 H@R,8 2D,>4b. 7D@<,

H@(@, FJV,FH&J,H &@BD@F @ H@<, 8"84, B@F:,*FH&4b *:b BD@,8H@& FH"H,6 & P,:@< <@0,H 4<,H\

B@BZH8" D"2D"$@H"H\ B@>bH4, <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&", 8@H@D@, $J*,H, F8@D,,

&F,(@, BD4<,>bH\Fb :4T\ 8 &,F\<" >,2>"R4H,:\>@<J R4F:J &F,N BD@H4&@BD"&>ZN *,b>46 (@FJ*"DFH&".
7@D@R, (@&@Db, FJV,FH&J`H D"2>@(:"F4b @H>@F4H,:\>@ *,6FH&J`V4N BD"&@&ZN >@D< 4 BD"&4:\>@6

B@:4H484; 4<,`HFb D"2>@(:"F4b & @H>@T,>44 8:"FF4L48"P44; 4 FJV,FH&J`H BD"(<"H4R,F84, 4

^<B4D4R,F84, &@BD@FZ @H>@F4H,:\>@ D"2J<>@(@ B@:b *,bH,:\>@FH4 7@<4FF44. ]H@ -
F"<@FH@bH,:\>Z,, N@Hb, $,FFB@D>@, 4 8"8- H@ F&b2">>Z, <,0*J F@$@6 &@BD@FZ. ;@0>@,
>"BD4<,D, BD4*,D04&"H\Fb <>,>4b @ H@<, RH@, N@Hb & >"FH@bV,, &D,<b <,0*J>"D@*>@, BD"&@ >,

BD42>",H B@>bH4b BD,FHJB:,>4b (@FJ*"DFH&", @>@ *@:0>@ ,(@ BD42>"&"H\; & H@ 0, &D,<b <@0>@

FR4H"H\, RH@ :`$@6 D,04< BD,FHJB>@FH4 (@FJ*"DFH&" *@:0,> $ZH\ F"<@FH@bH,:\>Z< 4 >, &N@*4H\ &

@$VJ` @H&,HFH&,>>@FH\ (@FJ*"DFH& B@ ">":@(44 F H,<, 8"8 & $@:\T4>FH&, >"P4@>":\>ZN BD"&@&ZN

F4FH,< F"<@FH@bH,:\>Z<4 b&:b`HFb J(@:@&>"b 4 (D"0*">F8"b @H&,HFH&,>>@FH\.

1. )&" BD,*&"D4H,:\>ZN &@BD@F"

78. AD,0*, R,< ">":424D@&"H\ D"2:4R>Z, &@2<@0>Z, B@*N@*Z, F:,*J,H J8"2"H\ >" *&"

BD,*&"D4H,:\>ZN &@BD@F": &@- B,D&ZN, D,:,&">H>@FH\ 4:4 4DD,:,&">H>@FH\ (:"&Z VII IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46; &@- &H@DZN, D,:,&">H>@FH\ 4:4 4DD,:,&">H>@FH\ @$V4N

8@>P,BP46 " BD,FHJB:,>4b" 4 " BD"&@>"DJT,>46", &ZH,8"`V4N 42 4>@(@ <,0*J>"D@*>@(@ 4

>"P4@>":\>@(@ BD"&@&@(@ @BZH".

79. 7@(*" &B,D&Z, $Z:" BD4>bH" FH"H\b 19, E@&,H #,2@B"F>@FH4 4(D": :4T\ @(D">4R,>>J` D@:\

& F@@H&,HFH&44 F (:"&@6 VII, 4 >, BD,*B@:"(":@F\, RH@ @> <@0,H FH"H\ @*>4< 42 @F>@&>ZN

4>FHDJ<,>H@& *:b D,"(4D@&">4b >" <,0*J>"D@*>Z, BD,FHJB:,>4b (@FJ*"DFH&". % 8@<<,>H"D4bN 8

FH"H\, 19 BD@FH@ @H<,R":@F\, RH@, *"0, ,F:4 BD@,8HZ FH"H,6 BD4<JH L@D<J 8@>&,>P44, @>4 >,

<@(JH @$JF:@&:4&"H\ B@:@0,>4b IFH"&", 8"F"`V4,Fb B@**,D0">4b <,0*J>"D@*>@(@ <4D" 4

$,2@B"F>@FH4, 4:4 @HN@*4H\ @H >4N104. ?$FJ0*,>4, ^H@(@ &@BD@F" $Z:@ BD@*@:0,>@ & 8@>H,8FH,

Q"FH4 &H@D@6 8"8 *@, H"8 4 B@F:, BD4>bH4b FH"H\4 39105. % F&@4N 8@<<,>H"D4bN, &ZF8"2">>ZN

*@ >"FH@bV,(@ &D,<,>4, BD"&4H,:\FH&" B@**,D0":4 BD4>P4B, :,0"V46 & @F>@&, FH"H\4 39,
2"HD@>J& BD4 ^H@< >,8@H@DZ, &@BD@FZ, 8"F"`V4,Fb ,(@ L@D<J:4D@&84106.

80. AD@,8HZ FH"H,6 >, <@(JH 42<,>bH\ 4:4 @$JF:@&:4&"H\ B@:@0,>4b IFH"&" 4:4 BD4>bHZ, &

F@@H&,HFH&44 F >4< & *@:0>@< B@Db*8, <,DZ. ?*>"8@ H"84, <,DZ, $,2JF:@&>@, <@(JH $ZH\

BD4>bHZ & @H&,H >" <,0*J>"D@*>@, BD,FHJB:,>4,, @BD,*,:,>>@, & FH"H\, 19, 4 >, H@:\8@ & F:JR",

"(D,FF44, 8@>8D,H>@ J8"2">>@6 & IFH"&,. A@ F"<@6 <,>\T,6 <,D,, ^H@ F@2*",H *@B@:>4H,:\>Z,

HDJ*>@FH4 & B:">, &F,@$X,<:`V,(@ 4 ^LL,8H4&>@(@ D,T,>4b &@BD@F" @ <,0*J>"D@*>ZN

BD,FHJB:,>4bN & BD@,8H"N FH"H,6. % @$:"FH4, & 8@H@D@6 F@@H&,HFH&J`V4, >@D<Z <,0*J>"D@*>@(@

BD"&" b&:b`HFb 4<B,D"H4&>Z<4, BD@,8HZ FH"H,6 $J*JH >"*,:,>Z &H@D4R>@6, @FH"H@R>@6 D@:\`.
G"8@6 8@>HD"FH BD,*B@:"(",H, RH@ :`$"b D"2D"$@H8" B@>bH4b <,0*J>"D@*>ZN BD,FHJB:,>46 &

BD@,8H"N FH"H,6 *@:0>" $ZH\ @(D">4R,>" & 2>"R4H,:\>@6 FH,B,>4.

104 E>@F8" 57 &ZT,, 8@<<,>H"D46 8 FH"H\, 19, BJ>8H 55.

105 E<. +0,(@*>48 ... 1992 (@*, H@< II ( R"FH\ B,D&"b), BJ>8HZ 260-266. % D,2J:\H"H,

^H@(@, >,F<@HDb >" F@<>,>4b, &ZD"0,>>Z, R:,>"<4, &8:`R"b H@(*"T>,(@ EB,P4":\>@(@

*@8:"*R48", FH"H\b 39 42<,>,>" >, $Z:".

106 E<. A/CN.4/488, 8@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\b< 37, 38 4 39.
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81. %H@D@6 BD,*&"D4H,:\>Z6 &@BD@F 8"F",HFb BD@$:,<Z H"8 >"2Z&",<@6 " &>JHD,>>,6 ">":@(44".
AD4 BD4>bH44 FH"H\4 19 7@<4FF4b BD,*JBD,*4:", RH@ H,D<4> " <,0*J>"D@*>@, BD,FHJB:,>4," >,

F:,*J,H BJH"H\ F H,D<4>@<, 4FB@:\2J,<Z< & *DJ(4N <,0*J>"D@*>ZN *@8J<,>H"N 4:4 &

>"P4@>":\>ZN BD"&@&ZN F4FH,<"N107. ?*>"8@ F:@0>@ BD@FH@ @H$D@F4H\ @$T4D>Z6 <,0*J>"D@*>Z6

@BZH, F&b2">>Z6 F BD,FHJB:,>4b<4 4 >"8"2">4b<4 2" >4N. AD,*:"("b 8"H,(@D4` BD,FHJB:,>46

(@FJ*"DFH&, 7@<4FF4b, $,FFB@D>@, &H@D(:"F\ & 2>"R4H,:\>@6 FH,B,>4 & >,4FF:,*@&">>J` @$:"FH\.
?*>"8@ BD4Hb("H,:\>@FH\ B@>bH4b " <,0*J>"D@*>@(@ BD,FHJB:,>4b", @F@$,>>@ & F:JR", >"4$@:,,

F,D\,2>ZN BD@H4&@BD"&>ZN *,b>46, H"84N, 8"8 (,>@P4*, >,:\2b @H*,:4H\ @H @$V,R,:@&,R,F8@(@

@BZH". ?F>@&@B@:"("`V,, B@>bH4, F,D\,2>@(@ BD"&@>"DJT,>4b, >"BD"&:,>>@(@ BD@H4& F@@$V,FH&" &

P,:@< 4 B@*:,0"V,(@ <@D":\>@<J 4 `D4*4R,F8@<J @FJ0*,>4` 4 >"8"2">4`, *@:0>@ &

@BD,*,:,>>@< F<ZF:, 4 FH,B,>4 $ZH\ @$V4< *:b <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH& 4 *:b

*DJ(4N L@D< BD,FHJB:,>46108. +F:4 ^H@ >, H"8, H@ B@>bH4b 4 H,D<4>" " BD,FHJB:,>4," F:,*J,H

42$,("H\. 7D@<, H@(@, BD4 D"FF<@HD,>44 &@BD@F" @ H@<, 8"8 D,"(4D@&"H\ >" BD,FHJB:,>4b BD@H4&

F@@$V,FH&" (@FJ*"DFH& & P,:@<, &@2>48"`H <>@(4, 42 H,N 0, BD@$:,<, RH@ 4 & 8@>H,8FH, @$V,(@

J(@:@&>@(@ BD"&". EJD@&@, @FJ0*,>4, 4 >"8"2">4, >"F,:,>4b (@FJ*"DFH&" & F:JR", F,D\,2>@(@

BD,FHJB:,>4b $,2 F@$:`*,>4b 2"8@>>@FH4 b&:b,HFb >, <,>,, >,FBD"&,*:4&Z<, R,< H"8@, @FJ0*,>4,

4 >"8"2">4, @H*,:\>@(@ R,:@&,8". 7"84, $Z >4 &@2>48":4 BD@$:,<Z &D,<,>>@(@ N"D"8H,D" BD4

F@2*">44 JRD,0*,>46 J(@:@&>@(@ BD"&@FJ*4b >" <,0*J>"D@*>@< JD@&>,, >, &Z2Z&",H F@<>,>46, RH@

<,0*J>"D@*>@, F@@$V,FH&@ >, <@0,H JFH">"&:4&"H\ *:b F,$b <,>,, FHD@(4, FH">*"DHZ B@ FD"&>,>4`

F H,<4, 8@H@DZ, @>@ JFH">"&:4&",H *:b 4>*4&4*J":\>ZN (@FJ*"DFH&. AD4 BD@&,*,>44 ">":@(46

<,0*J >"P4@>":\>Z< 4 <,0*J>"D@*>Z< BD"&@< &F,(*" F:,*J,H BD@b&:bH\ $@:\TJ`

@FH@D@0>@FH\109. ?*>"8@ & F:JR", BD4>bH4b H@6 4:4 4>@6 8@>P,BP44 4 H,D<4>@:@(44, 8@H@DZ,

F&b2">Z F $@("HZ< >"P4@>":\>Z< 4 <,0*J>"D@*>Z< `D4*4R,F84< @BZH@<, &Db* :4 <@0>@

&@2D"0"H\ BD@H4& H@(@, RH@$Z H"8@6 @BZH 4 @F>@&">>Z, >" >,< `D4*4R,F84, FH">*"DHZ H"80,

FR4H":4F\ B@H,>P4":\>@ D,:,&">H>Z<4.

107 E<. &ZT,, BJ>8H 74.

108 ):b ^H@6 P,:4 >, 4<,,H D"2>4PZ, &@FBD4>4<",HFb :4 " <,0*J>"D@*>@, F@@$V,FH&@" 8"8

F@@$V,FH&@ (@FJ*"DFH& 4:4 & $@:,, T4D@8@< 4 B@:>@< F<ZF:,: BD,FHJB:,>4b, 8@H@DZ, &Z2Z&"`H

>"TJ @2"$@R,>>@FH\, B@Fb("`H >" @$, 8"H,(@D44.

109 E<., >"BD4<,D, Status of South West Africa Case, I.C.J. Reports, 1950 ,
p. 132; cf. Lord McNair, p. 148.

/...



A/CN.4/490/Add.3
Russian
Page 6

2. C"FF<@HD,>4, &"D4">H@&

a) Status quo

82. 7@(*" 7@<4FF4b &B,D&Z, JFH">@&4:" D"2:4R4, <,0*J <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4 4

<,0*J>"D@*>Z<4 BD,FHJB:,>4b<4, @>" BD42&":" 8 D"2D"$@H8, *&JN F"<@FH@bH,:\>ZN D,04<@&110.
?*>"8@ & *">>@< F:JR", BD@,8HZ FH"H,6 D"2D"$"HZ&":4F\ >" @F>@&, ,*4>FH&,>>@(@ B@>bH4b

" <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b" *@ H,N B@D, B@8" >, &@2>48 &@BD@F @ H@<, 8"84,

*@B@:>4H,:\>Z, 4 >@&Z, B@F:,*FH&4b *@:0>Z $ZH\ JFH">@&:,>Z & @H>@T,>44 <,0*J>"D@*>ZN

BD,FHJB:,>46. G"84< @$D"2@<, & FH"H\, 19 & @$V4N R,DH"N $Z:" FL@D<J:4D@&">" *@&@:\>@

BD,H,>P4@2>"b 8@>P,BP4b <,0*J>"D@*>ZN BD,FHJB:,>46, 8@H@D"b, @*>"8@, & @FH":\>@6 R"FH4 H,8FH"

,*&" BD@F:,04&",HFb. % ^H@< <@0>@ J$,*4H\Fb, D"FF<@HD,& HD4 "FB,8H" >Z>,T>4N BD@,8H@&

FH"H,6, F@@H&,HFH&J`V4N ,, HD,< R"FHb<.

83. 1" 4F8:`R,>4,< F"<@6 FH"H\4 19, & B@:@0,>4bN @ " BD@4FN@0*,>44 <,0*J>"D@*>@6
@H&,HFH&,>>@FH4", 42:@0,>>ZN & Q"FH4 B,D&@6, >, BD@&@*4HFb D"2:4R4, <,0*J <,0*J>"D@*>Z<4

BD,FHJB:,>4b<4 4 <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4. G"84< @$D"2@<, >@D<Z @ BD4F&@,>44

@H&,HFH&,>>@FH4 @*4>"8@&Z *:b @$,4N 8"H,(@D46. ?*>"8@ <@0>@ BD,*B@:@04H\, RH@, *:b H@(@

RH@$Z (@FJ*"DFH&@ $Z:@ BD4&:,R,>@ 8 J(@:@&>@6 @H&,HFH&,>>@FH4, B@HD,$J,HFb JFH">@&4H\ $@:,,

H,F>J` F&b2\ F D,":\>Z< :4P@< 4:4 :4P"<4, R\, B@&,*,>4, B@&:,8:@ 2" F@$@6 BD,FHJB:,>4,. % H@

0, &D,<b B@:@0,>4b @ BD4R"FH>@FH4 @*>@(@ (@FJ*"DFH&" 8 <,0*J>"D@*>@- BD@H4&@BD"&>@<J *,b>4`
*DJ(@(@ (@FJ*"DFH&" &B@:>, <@(:4 $Z $ZH\ $@:,, 0,FH84<4 BD4<,>4H,:\>@ 8 <,0*J>"D@*>Z<

BD,FHJB:,>4b<, R,< BD4<,>4H,:\>@ 8 <,0*J>"D@*>Z< BD"&@>"DJT,>4b<. 7"8 $Z >4 @$FH@b:@ *,:@

F BD"&@>"DJT,>4b<4, >48H@ >, *@:0,> >48@4< @$D"2@< @8"2Z&"H\ B@<@V\ 4:4 F@*,6FH&4, *DJ(@<J

& F@&,DT,>44 BD,FHJB:,>4b. ?*>"8@ & FH"H\, 27 H"8@, D"2:4R4, >, BD@&@*4HFb. ?BD,*,:,>4,

@$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, & FH"H\bN 29-34 F L@D<":\>@6 H@R84 2D,>4b

b&:b,HFb @*4>"8@&Z< *:b <,0*J>"D@*>ZN BD,FHJB:,>46 4 <,0*J>"D@*>ZN BD"&@>"DJT,>46111.
;,0*J H,< F@&,DT,>>@ >, @R,&4*>@ H@, RH@ JF:@&4b, BD4<,>4<Z,, >"BD4<,D, 8 L@DF- <"0@D>Z<
@$FH@bH,:\FH&"< 4:4 >,@$N@*4<@FH4, *@:0>Z $ZH\ @*4>"8@&Z<4 & @$@4N F:JR"bN, " B@>bH4,

" F@(:"F4b" & @H>@T,>44 BD,FHJB:,>4b, B@- &4*4<@<J, $J*,H 4F8:`R,>@. AD,0*, &F,(@, B@>bH4,

" @$X,8H4&>@6" @H&,HFH&,>>@FH4, 8@H@D@, b&:b,HFb @F>@&>Z< BD4>P4B@< BD@,8H@& FH"H,6, &Z2Z&",H

$@è:\T4, F@<>,>4b & @H>@T,>44 <,0*J>"D@*>ZN BD,FHJB:,>46, R,< & @H>@T,>44 <,0*J>"D@*>ZN

BD"&@>"DJT,>46, 4 BD4<,>4H,:\>@ 8 <,0*J>"D@*>Z< BD,FHJB:,>4b< & $@è:\T,6 FH,B,>4 @VJV",HFb

>,@$N@*4<@FH\ & JFH">@&:,>44 BDb<@(@ 4 @$V,(@ HD,$@&">4b & @H>@T,>44 &4>Z (dolus culpa).
;@0>@ @H<,H4H\, RH@ ^H4 &@BD@FZ >"*:,04H D,T"H\ F B@<@V\` B,D&4R>ZN >@D< ( >"BD4<,D,
B@FD,*FH&@< @BD,*,:,>4b "(D,FF44 4:4 (,>@P4*") 4 >,8@H@DZ, D,:,&">H>Z, B,D&4R>Z, >@D<Z

*,6FH&4H,:\>@ F@*,D0"H H"84, ^:,<,>HZ. ?*>"8@ 8"H,(@D4b " <,0*J>"D@*>ZN BD,FHJB:,>46", ,F:4

@>" FJV,FH&J,H, >, <@0,H $ZH\ 2"<8>JH@6, 4 BD,*B@:@04H,:\>@ *@:0>" &8:`R"H\ & F,$b B@

<,>\T,6 <,D, >,8@H@DZ, @$V4, >@D<Z, 8"F"`V4,Fb HD,$@&">4b & @H>@T,>44 &4>Z BD4

F@&,DT,>44 BD,FHJB:,>4b. ?*>"8@ & BD@,8H"N FH"H,6 H"84, >@D<Z @HFJHFH&J`H.

110 E<. BJ>8H 73, &ZT,.

111 IF:@&4b, 42:@0,>>Z, & FH"H\bN 29-34, *,6FH&4H,:\>@ $J*JH R"FH@ 4F8:`R"H\ 4N

BD4<,>4<@FH\ 8 BD,FHJB:,>4b<, >"BD4<,D, & F&b24 F F@(:"F4,< ( FH"H\b 29) HD,$@&">4, @ H@<,
RH@ F@(:"F4, *",HFb " BD"&@<,D>Z< @$D"2@<". ]H@ (@&@D4H @ H@<, RH@ 8:`R,&Z, B@:@0,>4b

BD@,8H" <@0>@ FL@D<J:4D@&"H\ H"84< @$D"2@<, RH@$Z @>4 JR4HZ&":4 &,F\<" D"2:4R>Z,

BD@H4&@BD"&>Z, *,b>4b.
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84. % Q"FH4 &H@D@6 BD@,8H@& FH"H,6, @2"(:"&:,>>@6 " E@*,D0">4,, L@D<Z 4 FH,B,>\

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4", & >,8@H@DZN @H>@T,>4bN BD@&@*4HFb D"2:4R4, <,0*J

<,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4 <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4, 8"8 ^H@ @H<,R":@F\

&ZT,. ?*>"8@ ^H4 D"2:4R4b >, 4<,`H $@:\T@(@ 2>"R,>4b.

a) QH@ 8"F",HFb @BD,*,:,>4b " B@H,DB,&T,(@ (@FJ*"DFH&"" ( FH"H\b 40), H@ N@Hb &,D>@, RH@

&F, (@FJ*"DFH&" b&:b`HFb B@H,DB,&T4<4 & F:JR", <,0*J>"D@*>@(@ BD,FHJB:,>4b, H"8@&Z<4 H"80,

b&:b`HFb &F, (@FJ*"DFH&", @BD,*,:,>>Z, & 8"R,FH&, " B@H,DB,&T4N", >"BD4<,D, & D,2J:\H"H,

>"DJT,>4b :`$@6 >@D<Z, JFH">@&:,>>@6 *:b 2"V4HZ BD"& R,:@&,8" 4 @F>@&>ZN F&@$@*", " &

BD@,8H"N FH"H,6 <,0*J D"2>Z<4 8"H,(@D4b<4 " B@H,DB,&T4N (@FJ*"DFH&" >48"8@(@ *DJ(@(@ D"2:4R4b

>, BD@&@*4HFb.

b) QH@ 8"F",HFb BD"& B@H,DB,&T,(@ (@FJ*"DFH&" & @H>@T,>44 BD,8D"V,>4b BD@H4&@BD"&>@(@

B@&,*,>4b 4 &@2<,V,>4b, H@ BD@&,*,>>Z, D"2:4R4b 42:"("`HFb & FH"H\, 52. ;@0>@ >"FH"4&"H\ >"

D,FH4HJP44, N@Hb @>" >,F@D"2<,D>@ &Z(@*>,6 *:b B@H,DB,&T,(@ (@FJ*"DFH&" B@ FD"&>,>4` F

8@<B,>F"P46 ( FH"H\b 52a). C,FH4HJP4b & F:JR", BD,FHJB:,>46 >, <@0,H FH"&4H\ B@* F,D\,2>J`

J(D@2J B@:4H4R,F8J` >,2"&4F4<@FH\ 4 ^8@>@<4R,F8J` FH"$4:\>@FH\ (@FJ*"DFH&"- BD"&@>"DJT4H,:b
( H"< 0,). ;@0>@ HD,$@&"H\ F"H4FL"8P4`, 8@H@D"b >">@F4H JV,D$ *@FH@4>FH&J ^H@(@ (@FJ*"DFH&"

( FH"H\b 52b). %<,FH, F H,< & FH"H\, 52 >4R,(@ >, (@&@D4HFb @ THD"L>ZN J$ZH8"N, >, (@&@Db

J0, @ THD"L"N 4:4 4>ZN L@D<"N &@2<@0>@(@ &<,T"H,:\FH&" & *,bH,:\>@FH\ BD"&4H,:\FH&"

(@FJ*"DFH&"- BD"&@>"DJT4H,:b, 8@H@D@, <@0,H FB@F@$FH&@&"H\ &@FFH">@&:,>4` 2"8@>>@FH4112. 7D@<,

H@(@, B@F:,*FH&4b, BD,*JF<@HD,>>Z, & FH"H\, 52, 2"*J<">Z & D"<8"N HD,$@&">46 @*>@(@ 4:4 $@:,,

B@H,DB,&T4N (@FJ*"DFH& BD@42&,FH4 D,FH4HJP4`. Q,H8@(@ B@:@0,>4b @ F@(:"F@&">44 ^H4N

B@F:,*FH&46 >,H. M@Hb *@B@:>4H,:\>Z, B@F:,*FH&4b, BD,*JF<@HD,>>Z, & FH"H\, 52, >,:\2b >"2&"H\

>,2>"R4H,:\>Z<4, >,@$N@*4<@ BD42>"H\, RH@ @>4 >, b&:b`HFb F"<Z< &"0>Z< ^:,<,>H@< *:b

B@>bH4b " <,0*J>"D@*>@, BD,FHJB:,>4,", 8"8 @>@ @BD,*,:,>@ & FH"H\, 19, 4 >, *@FH"H@R>Z F"<4

B@ F,$, *:b ,(@ @$@F>@&">4b;

c) RH@ 8"F",HFb &@2<@0>@FH4 BD4>bH4b 8@>HD<,D & F@@H&,HFH&44 F@ FH"H\b<4 47-50, H@

D"2:4R4, <,0*J (@FJ*"DFH&"<4, FH"&T4<4 B@H,DB,&T4<4 & D,2J:\H"H, BD,FHJB:,>46, 4 *DJ(4<4

B@H,DB,&T4<4 (@FJ*"DFH&"<4 >, BD@&,*,>@. % D"<8"N 8"H,(@D44 " B@H,DB,&T,(@ (@FJ*"DFH&"",
@BD,*,:,>4, 8@H@D@(@ F@*,D04HFb & FH"H\, 40, >, BD@&,*,>@ D"2:4R4, <,0*J (@FJ*"DFH&"<4,
" >,B@FD,*FH&,>>@" 2"HD@>JHZ<4 >"DJT,>4,<, 4 *DJ(4<4 (@FJ*"DFH&"<4. ?HFJHFH&J,H H"80,

8"8@,- :4$@ B@:@0,>4, @ F@(:"F@&">44 8@>HD<,D &F,<4 B@H,DB,&T4<4 (@FJ*"DFH&"<4 & F:JR",
BD,FHJB:,>46113;

112 % F:JR", <>@(4N 42 >"4$@:,, F,D\,2>ZN BD,FHJB:,>46 ( >"BD4<,D, (,>@P4*, BD,FHJB:,>4b

BD@H4& R,:@&,R>@FH4) B@H,D4 4:4 JV,D$ >,&@FB@:>4<Z; ^H@ H"80, FBD"&,*:4&@ & @H>@T,>44

B@$@R>ZN B@F:,*FH&46 "(D,FF4&>@6 &@6>Z. A@<4<@ BD,8D"V,>4b, 8@H@D@, HD,$J,HFb & :`$@<

F:JR", <,0*J>"D@*>Z< BD"&@<, @F>@&>Z, B@F:,*FH&4b H"84N BD,FHJB:,>46 $J*JH >"N@*4H\Fb &

@$:"FHbN 8@<B,>F"P44 4 F"H4FL"8P44. =,8@H@DZ, 42 ^:,<,>H@& " F"H4FL"8P44" & F@@H&,HFH&44 F@

FH"H\,6 45 ( >"BD4<,D, BD,*">4, FJ*J 4 >"8"2">4, &4>@&>ZN) b&:b`HFb @R,>\ &"0>Z<4, @*>"8@

@>4 >, @(D">4R4&"`HFb <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4. +*4>FH&,>>@, @H:4R4H,:\>@, B@F:,*FH&4,

8"F",HFb <,D F"H4FL"8P44, >">@FbV4N JV,D$ " *@FH@4>FH&J" (@FJ*"DFH&", F@&,DT4&T,(@

BD@H4&@BD"&>@, *,b>4,. =,@Fb2",<@, "$FHD"8H>@, B@>bH4, " *@FH@4>FH&"" BD,*FH"&:b,H F@$@6 T"H8J`

@F>@&J *:b BD@&,*,>4b D"2:4R4b <,0*J <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4.

113 % FH"H\, 49 F@*,D04HFb HD,$@&">4, @ H@<, RH@ 8@>HD<,DZ >, *@:0>Z $ZH\

" >,F@D"2<,D>Z F ... ,(@ B@F:,*FH&4b<4 *:b B@H,DB,&T,(@ (@FJ*"DFH&"". ]H@ <@0,H BD,*FH"&:bH\

F@$@6 8@F&,>>@, @(D">4R,>4,.
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d) RH@ 8"F",HFb @$b2"H,:\FH& &F,N (@FJ*"DFH&, &@2>48"`V4N & F:JR", <,0*J>"D@*>ZN

BD,FHJB:,>46, H@ @>4 @BD,*,:,>Z & FH"H\, 53. GD4 42 >4N FL@D<J:4D@&">Z & >,("H4&>@6 L@D<,:
a) >, BD42>"&"H\ & 8"R,FH&, 2"8@>>@6 F4HJ"P4`, F@2*"&TJ`Fb & D,2J:\H"H, H"8@(@ BD,FHJB:,>4b;
b) >, @8"2Z&"H\ B@<@V\ 4:4 F@*,6FH&4, (@FJ*"DFH&J, F@&,DT4&T,<J H"8@, BD,FHJB:,>4,, &

F@ND">,>44 F:@04&T,6Fb & D,2J:\H"H, ^H@(@ F4HJ"P44; 4 c) F@HDJ*>4R"H\ F *DJ(4<4 (@FJ*"DFH&"<4

& &ZB@:>,>44 ^H4N ( FL@D<J:4D@&">>ZN & >,("H4&>@6 L@D<,) @$b2"H,:\FH&. ?*>"8@ RH@ 8"F",HFb

FH"H\4 53a, H@ @$b2"H,:\FH&@ >, BD42>"&"H\ & 8"R,FH&, 2"8@>>ZN >,2"8@>>Z, F4HJ"P44 &

<,0*J>"D@*>@< BD"&, >, @(D">4R4&",HFb <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4. ="BD4<,D, (@FJ*"DFH&"

>, *@:0>Z BD42>"&"H\ & 8"R,FH&, 2"8@>>@(@ BD4@$D,H,>4, H,DD4H@D44 B@FD,*FH&@< BD4<,>,>4b F4:Z

4:4 J(D@2Z ,, BD4<,>,>4b >, H@:\8@ H@(*", 8@(*" H"8@, BD4<,>,>4, F4:Z b&:b,HFb BD,FHJB:,>4,<,
>@ H@(*", 8@(*" @>@ BD@H4&@BD"&>@114. A@*@$>Z< @$D"2@<, 8"8@,- :4$@ HD,H\, (@FJ*"DFH&@ >,
&BD"&, BD42>"&"H\ & 8"R,FH&, 2"8@>>@(@, >"BD4<,D, >,2"8@>>@, 2"*,D0">4, 4:4 J$46FH&@

*4B:@<"H". QH@ 8"F",HFb FH"H\4 53b, H@ <@0>@ 2"*"H\ &@BD@F @ H@<, 4<,,H :4 8"8@,- :4$@ HD,H\,
(@FJ*"DFH&@ BD"&@ @8"2Z&"H\ (@FJ*"DFH&J- BD"&@>"DJT4H,:` B@<@V\ & F@ND">,>44 >,2"8@>>@6

F4HJ"P44, F:@04&T,6Fb & D,2J:\H"H, *,b>4b, >, BD,*FH"&:b`V,(@ F@$@6 BD,FHJB:,>4b. A@

<,>\T,6 <,D, F@(:"F>@ FH"H\, 27 BD@,8H@& FH"H,6, *,:@ @$FH@4H 4>"R,. EH"H\b 27 @$b2Z&",H

(@FJ*"DFH&" >, @8"2Z&"H\ B@<@V\ 4:4 F@*,6FH&4, & F&,DT,>44 4:4 BD@*@:0,>44 F&,DT,>4b

>,2"8@>>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<, >,2"&4F4<@ @H H@(@, b&:b,HFb :4 ^H@ *,b>4,

BD,FHJB:,>4,<. G"84< @$D"2@<, F"<4 BD@,8HZ FH"H,6 <@(JH $ZH\ >,B@F:,*@&"H,:\>Z<4 & ^H@<

@H>@T,>44. A@<4<@ &F,N ^H4N FL@D<J:4D@&">>ZN & >,("H4&>@6 L@D<, @$b2"H,:\FH&, & FH"H\, 53d
BD,*JF<"HD4&",HFb, RH@ (@FJ*"DFH&" @$b2">Z " F@HDJ*>4R"H\ F *DJ(4<4 (@FJ*"DFH&"<4 &
@FJV,FH&:,>44 <,D, >"BD"&:,>>ZN >" :48&4*"P4` B@F:,*FH&46 H"8@(@ BD,FHJB:,>4b". ]H@

J<,D,>>@, B@ F&@,<J N"D"8H,DJ @$b2"H,:\FH&@ BD@b&:bH\ F@:4*"D>@FH\, >, BD,*B@:"("`V,,

@$b2">>@FH4 BD,*BD4>4<"H\ 8"84,- :4$@ 4>4P4"H4&Z. ?*>"8@ F>@&" F:,*J,H 2"*"H\ &@BD@F

a contrario: B@*D"2J<,&",H :4 FH"H\b 53d, RH@ (@FJ*"DFH&" >, @$b2">Z F@HDJ*>4R"H\ &

:48&4*"P44 >,2"8@>>ZN B@F:,*FH&46, >"BD4<,D, F,D\,2>@(@ >"DJT,>4b BD"& R,:@&,8", >,

F@FH"&:b`V,(@ BD,FHJB:,>4,, 4:4 >,8@H@DZN *DJ(4N @$b2"H,:\FH& erga omnes?

85. % Q"FH4 HD,H\,6 BD@,8H@& FH"H,6 @$ JD,(J:4D@&">44 FB@D@& &@@$V, @HFJHFH&J`H FB,P4":\>Z,

B@:@0,>4b @ BD,FHJB:,>4bN. ]H@ &FHJB",H & D,2846 8@>HD"FH F@ FB,P4":\>Z< B@:@0,>4,< @$

JD,(J:4D@&">44 FB@D@& & F:JR", 8@>HD<,D.

86. 32 ^H@(@ b&FH&J,H, RH@ B@F:,*FH&4b, >"FHJB"`V4, & F:JR", <,0*J>"D@*>ZN BD,FHJB:,>46 &

F@@H&,HFH&44 F >"FH@bV4<4 BD@,8H"<4 FH"H,6, b&:b`HFb @(D">4R,>>Z<4 4 $@:\T,6 R"FH\` >,

4FR,DBZ&"`V4<4 4 RH@ BD@P,FFJ":\>Z, "FB,8HZ ^H@6 8@>P,BP44 F@&F,< >, D"2D"$@H">Z. 7H@- H@
<@0,H F8"2"H\, RH@ BD4 >Z>,T>,< F@FH@b>44 <,0*J>"D@*>@(@ BD"&" ^H" " 8@<BD@<4FF>"b B@24P4b"
BD,*FH"&:b,H F@$@6 D,":\>Z6 <"8F4<J< 4 RH@ @>" B@ <,>\T,6 <,D, F@FH"&:b,H @F>@&J *:b

*":\>,6T,(@ D"2&4H4b 8"8 BD"&", H"8 4 BD"8H484. A@ <>,>4` EB,P4":\>@(@ *@8:"*R48", F ^H4<

"D(J<,>H@< F@(:"F4H\Fb HDJ*>@. AD@,8HZ FH"H,6 & >Z>,T>,< &4*, >, D,T"`H 2"*"RJ, B@FH"&:,>>J`

7@<4FF4,6 & 1976 (@*J 4 2"8:`R"`VJ`Fb & D"2D"$@H8, R,H8@(@ FB,P4L4R,F8@(@ D,04<" &

@H>@T,>44 <,0*J>"D@*>ZN BD,FHJB:,>46115. ="BD@H4&, F&@*b 8 <4>4<J<J B@F:,*FH&4b

114 E<., >"BD4<,D, ),8:"D"P4` @ *DJ0,FH&,>>ZN @H>@T,>4bN, D,2@:`P4b 2625 (XXV)
',>,D":\>@6 !FF"<$:,4 @H 24 @8Hb$Db 1970 (@*", BD4>P4B I, BJ>8H 9.

115 E<. BJ>8H 73 &ZT,.
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BD,FHJB:,>46, @>4 J<":b`H 2>"R,>4, BD"&@>"DJT,>46, N@Hb B@F:,*>4, <@(JH @N&"HZ&"H\ @R,>\

F,D\,2>Z, >"DJT,>4b @$V,(@ <,0*J>"D@*>@(@ BD"&"116.

b) 1"<,>" B@>bH4b " <,0*J>"D@*>Z, BD,FHJB:,>4b" B@>bH4,< " 4F8:`R4H,:\>@ F,D\,2>@,
BD@H4&@BD"&>@, *,b>4,"

87. %H@D"b &@2<@0>@FH\, JB@<b>JH"b & F>@F8, 8 FH"H\, 40, BD4>bH@6 & B,D&@< RH,>44,
2"8:`R",HFb & 2"<,>, " <,0*J>"D@*>ZN BD,FHJB:,>46" B@>bH4,< " 4F8:`R4H,:\>@ F,D\,2>@,
BD@H4&@BD"&>@, *,b>4,", RH@ B@2&@:b,H " 42$,0"H\ J(@:@&>@6 8@>>@H"P44 H,D<4>" " <,0*J>"D@*>Z,
BD,FHJB:,>4b" 117. M@Hb ^H" 4*,b B@:JR4:" @BD,*,:,>>J` B@**,D08J & 8@<<,>H"D4bN BD"&4H,:\FH&

( 8"8 ^H@ @$ZR>@ BD@4FN@*4H F 8@<BD@<4FF>Z<4 D,T,>4b<4), @>", B@ <>,>4` EB,P4":\>@(@

*@8:"*R48", F@BDb0,>" F BD@$:,<@6 @F>@&@B@:"("`V,(@ N"D"8H,D". 94$@ H,D<4> " 4F8:`R4H,:\>@
F,D\,2>@, BD@H4&@BD"&>@, *,b>4," ( 4:4 8"8@6- :4$@ 4>@6 FN@*>Z6 H,D<4>, 8@H@DZ6 <@0,H $ZH\

BD,*:@0,>) BD,*>"2>"R,> *:b @$@2>"R,>4b @H*,:\>@6 8"H,(@D44 BD"&@>"DJT,>46, F&b2">>@6 F

@H*,:\>@6 8"H,(@D4,6 @$b2"H,:\FH&, :4$@ >,H.

- +F:4 @> @$@2>"R",H >, @H*,:\>J` 8"H,(@D4`, " BD@FH@ >"4$@:,, F,D\,2>Z, >"DJT,>4b

<,0*J>"D@*>@(@ BD"&" & >,8@H@D@< @$V,< F<ZF:,, H@ >,H @F>@&">46 B@:"("H\, RH@ <Z 4<,,<

*,:@ F @H*,:\>Z< D,04<@< BD@H4&@BD"&>ZN *,b>46 4:4 RH@ F@@H&,HFH&J`V46 *4LL,D,>P4D@&">>Z6

D,04< &@2<,V,>4b 4 8@>HD<,D >, $J*,H B@2&@:bH\ *@:0>Z< @$D"2@< D,"(4D@&"H\ >" >"4$@:,,

F,D\,2>Z, >"DJT,>4b. ="DJT,>4b <,0*J>"D@*>@(@ BD"&" <@(JH F@&,DT"H\Fb & *4"B"2@>, @H

>"4$@:,, F,D\,2>ZN *@ @H>@F4H,:\>@ >,2>"R4H,:\>ZN, 4 & Q"FH4 &H@D@6 J0, BD,*BD4>bH" B@BZH8"

@HD"24H\ ^HJ *4LL,D,>P4"P4` $,2@H>@F4H,:\>@ 8 &@BD@FJ @ BD,FHJB:,>4bN;

- &<,FH, F H,<, ,F:4 BD,*:"(",<Z6 >@&Z6 H,D<4> &F,- H"84 @$@2>"R",H @H*,:\>J`
8"H,(@D4`, H@ @> ,, >, >"2Z&",H. % F@&D,<,>>@< <,0*J>"D@*>@< BD"&, *&J<b &@2<@0>Z<4

8"H,(@D4b<4 b&:b`HFb @$b2"H,:\FH&" erga omnes 4 >@D<Z jus cogens 118. ?*>"8@ N@Hb J0, &

F4:J F&@,6 FJH4 @>4 F@FH@bH 42 >@D< 4 BD4>P4B@&, & 8@H@DZN 2"4>H,D,F@&">@ <,0*J>"D@*>@,

F@@$V,FH&@ & P,:@<, ^H4 8"H,(@D44 >48"8 @*>@2>"R>@ >, F@@H>@FbHFb F B@>bH4,< " >"4$@:,,
F,D\,2>ZN >"DJT,>46". ;@(JH F@&,DT"H\Fb @R,>\ F,D\,2>Z, >"DJT,>4b @$b2"H,:\FH&, 8@H@DZ, >,

b&:b`HFb @$b2"H,:\FH&"<4 erga omnes, - >"BD4<,D, >"DJT,>4b *4B:@<"H4R,F8@(@ 4<<J>4H,H", -
4 >,2>"R4H,:\>Z, >"DJT,>4b @$b2"H,:\FH&, 8@H@DZ, b&:b`HFb @$b2"H,:\FH&"<4 erga omnes. =,

&Z2Z&",H F@<>,>46, RH@ & Q"FH4 &H@D@6 BD@,8H@& FH"H,6 ,FH\ <,FH@ *:b $@:,, F4FH,<"H4R,F8@(@

42:@0,>4b @F@$ZN B@F:,*FH&46, 8@H@DZ, <@(JH >"FHJB"H\ & F:JR", >"DJT,>4b >@D< jus cogens
4:4 @$b2"H,:\FH& erga omnes & D"<8"N &H@D4R>ZN >@D< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&. % BD@,8H"N

FH"H,6 ^H@ J0, F*,:">@, N@Hb H@:\8@ & @(D">4R,>>@6 FH,B,>4119. ?*>"8@ >,H @F>@&">46

B@:"("H\, RH@ $@:,, F4FH,<"H4R,F8@, 42:@0,>4, ^H4N B@F:,*FH&46 & BD@,8H"N FH"H,6 BD4&,*,H 8

JFH">@&:,>4` *&JN ( 4:4 HD,N) @H*,:\>ZN D,04<@& @H&,HFH&,>>@FH4.

116 E:,*J,H @H<,H4H\, RH@ >4 FH@D@>>484, >4 @BB@>,>HZ FH"H\4 19 & 7@<4FF44 >,

J*@&:,H&@D,>Z B@:@0,>4b<4 BD@,8H@& FH"H,6; F<., >"BD4<,D, >"4<,>@&">4b, J8"2">>Z, &

BJ>8H, 45, F>@F8" 29, &ZT,.

117 E<. BJ>8H 51 &ZT,.

118 E<. BJ>8HZ 68-71 &ZT,.

119 % R"FH>@FH4, B@>bH4, @$b2"H,:\FH& erga omnes >, @HD"0,>@ & @BD,*,:,>44

" B@H,DB,&T,(@ (@FJ*"DFH&"" & FH"H\, 40.

/...
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A@^H@<J & F&b24 F BD,*:"(",<Z< B,D,4<,>@&">4,< <,0*J>"D@*>ZN BD,FHJB:,>46 &@2>48",H

*4:,<<". E @*>@6 FH@D@>Z, H"8@, B,D,4<,>@&">4, <@(:@ $Z @HD"0"H\ 2>"R4H,:\>Z, D"2:4R4b &

FH,B,>4 F,D\,2>@FH4 <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46; 8D@<, H@(@, ^H@ <@(:@ $Z J8"2Z&"H\

>" FJV,FH&@&">4, @BD,*,:,>>ZN >@D<, D"FBD@FHD">b`V4NFb >" <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<

(jus cogens, @$b2"H,:\FH&" (erga omnes). E *DJ(@6 FH@D@>Z, ^H@ <@0,H $ZH\ BD@FH@

2"<"F84D@&">>Z< J8"2">4,< >" B@>bH4, BD,FHJB:,>4b, BD,FHJB:,>4b, @ 8@H@D@< >, @F<,:4&"`HFb

2"b&4H\ @H8DZH@. % B,D&@< F:JR", @HFJHFH&J`H 8"84,- :4$@ *@8"2"H,:\FH&" FJV,FH&@&">4b @H*,:\>@(@
D,04<" @H&,HFH&,>>@FH4 2" >"4$@:,, F,D\,2>Z, >"DJT,>4b 4:4 2" >"DJT,>4b @$b2"H,:\FH& erga
omnes 4:4 >@D< jus cogens, @H:4R"`V,(@Fb @H *4LL,D,>P4"P44 B@F:,*FH&46, >"FHJB"`V4N &

F:JR", D"FF<"HD4&",<ZN 8@>8D,H>ZN *,b>46. % B@F:,*>,< F:JR", @HFJHFH&J`H 8"84,- :4$@
@BD"&*">4b *:b H"8@6 4F8:`R4H,:\>@ 8@F<,H4R,F8@6 <,DZ.

88. A@ ^H4< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 FR4H",H >,@$N@*4<Z< @H8"2"H\Fb @H *&JN

&@2<@0>ZN &"D4">H@&, & @$V,< &4*, 42:@0,>>ZN & BD@,8H"N FH"H,6, 4 @$D"H4H\Fb 8 4>Z<, $@:,,

LJ>*"<,>H":\>Z< &"D4">H"<.

c) IFH">@&:,>4, J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&"

89. %4*4<@, >"4$@:,, LJ>*"<,>H":\>Z6 B@*N@* 2"8:`R",HFb & F,D\,2>@< @H>@T,>44 8 B@FZ:8, &

FH"H\, 19 4 D"2D"$@H8, D,04<" *:b <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&", @BD,*,:,>>@

BD,*JF<"HD4&"`V,(@ & F:JR", H"84N BD,FHJB:,>46 BD"&@&Z, B@F:,*FH&4b, 8@H@DZ, *@:0>Z >"FHJB"H\

2" RJ*@&4V>@, F <@D":\>@6 H@R84 2D,>4b B@&,*,>4,. ?F>@&>"b BD4Hb("H,:\>@FH\ ^H@(@ B@*N@*"

4<,,H *&" "FB,8H":

- &@- B,D&ZN, @> "B,::4DJ,H 8 D,":\>@FH4, F@FH@bV,6 & H@<, RH@ (@FJ*"DFH&,>>Z,

FHDJ8HJDZ <@(JH $ZH\ BD4R"FH>Z 8 BD,FHJB>@<J B@&,*,>4` & <"FF@&@< <"FTH"$, - (,>@P4*J,
B@BZH8"< J>4RH@04H\ (@FJ*"DFH&" 4 42(>"H\ 4:4 B@D"$@H4H\ 4N >"F,:,>4,. CJ8@&@*4H\ H"84<4

B@BZH8"<4, 8"8 J8"2": =`D>$,D(F846 HD4$J>":, &F,(*" $J*JH @H*,:\>Z, :`*4 4 >" @BD,*,:,>>@<

JD@&>, (@FJ*"DFH&,>>@6 4,D"DN44 ^H4 :`*4 >,BD,<,>>@ $J*JH *,6FH&@&"H\ BD,FHJB>Z< @$D"2@<. %F,

^H@ H"8. ?*>"8@ ^H4N :`*,6 <@0,H $ZH\ HDJ*>@ @$>"DJ04H\ 4:4 "D,FH@&"H\, 4 DJ8@&@*FH&@ F@

FH@D@>Z >,F8@:\84N :4P & F4HJ"P4bN <"FF@&ZN >"DJT,>46 HD,$J,H B@F@$>4R,FH&" <>@(4N *DJ(4N.
]H@ @*>" 42 N"D"8H,D4FH48 F"<ZN F,D\,2>ZN >"DJT,>46 B,D4@*" F 1930 (@*", 8@H@D"b 2"8:`R",HFb

& H@<, RH@ @>4 F@&,DT":4F\ & D"<8"N (@FJ*"DFH&,>>ZN FHDJ8HJD 4 F 4N B@<@V\`;

- &@- &H@DZN, @> "B,::4DJ,H 8 &,DN@&,>FH&J BD"&". % >"FH@bV,, &D,<b <,0*J>"D@*>@,

BD"&@ 8&":4L4P4DJ,H @BD,*,:,>>@, B@&,*,>4, & 8"R,FH&, BD,FHJB>@(@, 8@(*" @>@ @FJV,FH&:b,HFb

@H*,:\>Z<4 :`*\<4, & H@< R4F:, &ZFHJB"`V4<4 & 8"R,FH&, (:"& (@FJ*"DFH& 4:4

&ZF@8@B@FH"&:,>>ZN (@FJ*"DFH&,>>ZN *@:0>@FH>ZN :4P, 4 @>@ >, *",H ^H4< :4P"< &@2<@0>@FH4

FFZ:"H\Fb >" BD48"2Z DJ8@&@*FH&" 4N (@FJ*"DFH&" & 8"R,FH&, 2"V4H>@(@ "D(J<,>H". ?*>"8@ $Z:@ $Z

FHD">>Z<, ,F:4 $Z F"<@ (@FJ*"DFH&@ F@ND">b:@ F&@6 4<<J>4H,H @H @H&,HFH&,>>@FH4. #Z:@ $Z

FHD">>Z<, ,F:4 $Z @$D"2P@&Z6 FJ$X,8H <,0*J>"D@*>@(@ BD"&" - (@FJ*"DFH&@ - 4<,: 4<<J>4H,H &

F:JR", F@&,DT,>4b 4<,>>@ H,N BD,FHJB:,>46, 8@H@DZ, <,0*J>"D@*>@, BD"&@ & >"FH@bV,, &D,<b &@

&F,N F:JR"bN 8&":4L4P4DJ,H & 8"R,FH&, BD,FHJB:,>46.

90. +F:4 <,0*J>"D@*>Z, BD,FHJB:,>4b, J8"2">>Z, & FH"H\, 19, b&:b`HFb >"FH@bV4<4

BD,FHJB:,>4b<4, " >, BD@FH@ $D">>Z< &ZD"0,>4,< *:b @B4F">4b F,D\,2>ZN >"DJT,>46 >,8@H@DZN

>@D<, 8"8 ^H@ BD,*B@:"(",HFb & BD,*Z*JV,< BJ>8H,, H@ >,@$N@*4<@ 2"*"H\ &@BD@F: 8"8@6

B@HD,$J,HFb D,04< *:b D,"(4D@&">4b >" >4N. Q,(@ F:,*J,H @04*"H\ @H BD@,8H@& FH"H,6, ,F:4 @>4

$J*JH BD,*JF<"HD4&"H\ D,04< <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH& & F@$FH&,>>@< F<ZF:, ^H@(@

H,D<4>"? 1*,F\ F:,*J,H @H<,H4H\, RH@ & <,0*J>"D@*>@< BD"&, FJV,FH&J`H B@:@0,>4b @ H@<, 8"8

F:,*J,H F,$b &,FH4 & F:JR", JH&,D0*,>46 @ F@&,DT,>44 BD,FHJB:,>46. ?>@ F@*,D04H >"N@*bV,,Fb &

/...
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FH"*44 D"2&4H4b B@>bH4, >"*:,0"V,6 BD"&@&@6 BD@P,*JD,120. % F&@` @R,D,*\, ^H@ B@>bH4,

BD4<,>b:@F\ B@ ">":@(44 8 8@DB@D"H4&>Z< BD,FHJB:,>4b< >" <,0*J>"D@*>@< JD@&>, H"84<4

@D(">"<4, 8"8 +&D@B,6F8"b 8@<4FF4b B@ BD"&"< R,:@&,8" 4 +&D@B,6F846 FJ*121. %4*4<@, >, &F,

^:,<,>HZ >"*:,0"V,6 BD"&@&@6 BD@P,*JDZ, BD4<,>4<Z, F@(:"F>@ <,0*J>"D@*>@<J BD"&J 8

>"P4@>":\>@<J J(@:@&>@<J D"2$4D"H,:\FH&J, & D"&>@6 FH,B,>4 BD4<,>4<Z 8 <,0*J>"D@*>@<J

J(@:@&>@<J D"2$4D"H,:\FH&J122. ?*>"8@ $Z:@ $Z FHD">>Z<, ,F:4 $Z <,0*J>"D@*>@, BD"&@ 4<,:@

B@>bH4b >"*:,0"V,6 BD"&@&@6 BD@P,*JDZ & @H>@T,>44 <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&,
F@&,DT,>>@ @H:4R"`V4,Fb @H H,N, 8@H@DZ, 8"F"`HFb *DJ(4N <,0*J>"D@*>ZN BD,FHJB:,>46.

91. #Z:" &ZF8"2">" 4*,b @ H@<, RH@ *:b D,04<" J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH& &

F@$FH&,>>@< F<ZF:, ^H@(@ H,D<4>" >,@$N@*4<Z $J*JH BbH\ ^:,<,>H@&. %@- B,D&ZN, <,0*J>"D@*>Z,

BD,FHJB:,>4b (@FJ*"DFH& *@:0>Z $ZH\ >"*:,0"V4< @$D"2@< @BD,*,:,>Z: nullum crimen sine
lege. %@- &H@DZN, >,@$N@*4<@ $J*,H D"2D"$@H"H\ >"*:,0"VJ` BD@P,*JDJ *:b 4N D"FF:,*@&">4b @H

4<,>4 &F,(@ <,0*J>"D@*>@(@ F@@$V,FH&". %- HD,H\4N, B@HD,$J`HFb >"*:,0"V4, BD@P,FFJ":\>Z,

("D">H44, H. ,. >"*:,0"V"b BD"&@&"b BD@P,*JD" & F:JR", @$&4>,>46 & BD,FHJB:,>4bN & "*D,F

(@FJ*"DFH&. %- R,H&,DHZN, >,@$N@*4<@ JFH">@&4H\ >"*:,0"V4, F">8P44, &&@*4<Z, B@F:,

@BD,*,:,>4b @H 4<,>4 F@@$V,FH&" L"8H" F@&,DT,>4b BD,FHJB:,>4b, 4 @>4 *@:0>Z $ZH\ *@:0>Z<

@$D"2@< @BD,*,:,>Z: nulla poena sine lege. ]H4 F">8P44 >, $J*JH 2"&4F,H\ @H 8"8@6- :4$@
4<JV,FH&,>>@6 @H&,HFH&,>>@FH4, 8@H@D"b <@0,H &@2>48>JH\ & F&b24 F H"84<4 *,b>4b<4, 8"8

BD"&@>"DJT,>4b, >"BD"&:,>>Z, BD@H4& 8@>8D,H>ZN :4P 4:4 @$D"2@&">46. %- BbHZN, >,@$N@*4<@

JFH">@&4H\ @BD,*,:,>>J` F4FH,<J, F B@<@V\` 8@H@D@6 (@FJ*"DFH&@- BD"&@>"DJT4H,:\ F<@0,H
4F8JB4H\ F&@` &4>J, F H,< RH@$Z F>bH\ F F,$b @$&4>,>4, & BD,FHJB:,>4bN. % BD@H4&>@< F:JR",

B@F:,*J`V4, B@8@:,>4b $J*JH >,FH4 >" F,$, BD,FHJB>@, 8:,6<@.

92. ):b JFH">@&:,>4b B@*@$>ZN HD,$@&">46 & @H>@T,>44 <,0*J>"D@*>ZN BD,FHJB:,>46

(@FJ*"DFH&" $,FFB@D>@ B@HD,$J,HFb $@("H@, &@@$D"0,>4,. ?*>"8@ ^H" 2"*"R" >, b&:b,HFb a priori
>,&ZB@:>4<@6. AD4>bH@ FR4H"H\, RH@ sociétas delinquere non potest, @*>"8@ >"

>"P4@>":\>@< JD@&>, $ZFHDZ<4 H,<B"<4 D"2&4&"`HFb L@D<Z 8@DB@D"H4&>@6 J(@:@&>@6

@H&,HFH&,>>@FH4, 8@H@DZ, *@8"2Z&"`H F&@` B@:,2>@FH\123. ?*>"8@ *:b >"FH@bV4N P,:,6

RD,2&ZR"6>@ &"0>@ @H<,H4H\, RH@ >4 @*>@ 42 BbH4 JF:@&46, 8"F"`V4NFb D,04<" <,0*J>"D@*>ZN

BD,FHJB:,>46 (@FJ*"DFH&, ,F:4 4N BD"&4:\>@ 4<,>@&"H\, 8@H@DZ, $Z:4 @BD,*,:,>Z &

BD,*T,FH&J`V,< BJ>8H,, & BD@,8H"N FH"H,6 >, BD,*JF<@HD,>@. E:,*J,H BD42>"H\, RH@ 2"*"R"

@BD,*,:,>4b BD,FHJB:,>46 b&:b,HFb & 2>"R4H,:\>@6 FH,B,>4 &@BD@F@<, @H>@FbV4<Fb 8 FL,D,

B,D&4R>ZN >@D<. ?*>"8@ 8D"6>bb >,H@R>@FH\ FH"H\4 19 J0, @H<,R":"F\, 4 JD"&>4&">4, &F,N

JF:@&46, 8"F"`V4NFb BD,FHJB:,>46, F JF:@&4b<4, 8"F"`V4<4Fb BD"&@>"DJT,>46 ( &<,>,>4,,

120 E<., >"BD4<,D, ;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N,
D,2@:`P4b 2200 A (XXI) ',>,D":\>@6 !FF"<$:,4, BD4:@0,>4,, FH"H\b 14, 4 ,, ^8&4&":,>HZ &

*DJ(4N *@8J<,>H"N.

121 E<., >"BD4<,D, Société Sténuit v. France (1990) ECHR Ser. A No. 232-A,
@$FJ0*",HFb G.Stessens & "Corporate Criminal Liability. A Comparative Perspective",
vol. 43 (1994), pp. 505-506.

122 E<. 2"b&:,>4, !B,::bP4@>>@6 8"<,DZ ;,0*J>"D@*>@(@ HD4$J>":" B@ $Z&T,6 _(@F:"&44

& D,T,>44 B@ *,:J G"*4R" (1996), International Law Reports , vol. 105, pp. 472-476
(paras. 42-46).

123 E<., >"BD4<,D, B. Fisse and J. Braithwaite, Corporations, Crime and
Accountability (Cambridge, University Press, 1993).
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F@JR"FH4,, @BD"&*Z&"`V4, @$FH@bH,:\FH&" 4 H. *.), & Q"FH4 B,D&@6 b&:b,HFb & &ZFT,6 FH,B,>4

>,D,":\>Z<124. %<,FH, F H,< *DJ(4, R,HZD, JF:@&4b F:,*J,H &8:`R4H\ & BD@,8HZ FH"H,6, ,F:4 4N

P,:\ 2"8:`R",HFb & H@<, RH@$Z J*@&:,H&@D4H,:\>Z< @$D"2@< @N&"H4H\ <,0*J>"D@*>Z, BD,FHJB:,>4b

(@FJ*"DFH&". 7"8 B@8"2Z&",H &ZT,BD4&,*,>>Z6 ">":42, BD@,8HZ FH"H,6 >, J*@&:,H&@Db`H >4

@*>@<J 42 ^H4N HD,$@&">46. % FH"H\bN 51-53 >, J8"2Z&"`HFb @F@$Z, ( >, (@&@Db J0, @ FHD@(4N)
B@F:,*FH&4b BD,FHJB:,>46, BD"&4:\>@ 4<,>J,<Z, >"8"2">4b125. QH@ 8"F",HFb *DJ(4N HD,N

^:,<,>H@&, H@ >4 @*4> 42 >4N >, BD,*JF<@HD,> &@@$V,. C,T,>4, ^H4N &@BD@F@& $J*,H $@:\T@6

2"*"R,6.

d) 3F8:`R,>4, &@2<@0>@FH4, F&b2">>@6 F BD,FHJB:,>4b<4 (@FJ*"DFH&"

93. % F@@H&,HFH&44 F *DJ(4< <>,>4,<, *@&@:\>@ T4D@8@ D"FBD@FHD">,>>Z< & :4H,D"HJD,, &

*,6FH&J`V,< <,0*J>"D@*>@< BD"&, @HFJHFH&J,H *@FH"H@R>"b $"2" *:b B@>bH4b <,0*J>"D@*>ZN

BD,FHJB:,>46 (@FJ*"DFH&" 4 @$@F>@&">>Z, BD4R4>Z *:b D"2D"$@H84 H"8@(@ B@>bH4b. ?HFJHFH&J,H

R,H846 BD4<,D, 8@(*" >" "&H@D4H,H>@< JD@&>, $Z:@ BD42>">@, RH@ (@FJ*"DFH&@ F@&,DT4:@

BD,FHJB:,>4,. ?HFJHFH&J,H H"80, R,H8"b B@HD,$>@FH\ & H"8@6 8@>P,BP44 F JR,H@< T4D@8@6

BD4<,>4<@FH4 @$ZR>@(@ D,04<" @H&,HFH&,>>@FH4 (@FJ*"DFH& 4 @$T4D>ZN B@:>@<@R46 E@&,H"

#,2@B"F>@FH4 B@ IFH"&J & F:JR", J(D@2Z <,0*J>"D@*>@<J <4DJ 4 $,2@B"F>@FH4 4:4 >"DJT,>46

<,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4, 4 8@H@DZ, & >"FH@bV,, &D,<b "8H4&>@ 4FB@:\2J`HFb 4 >"

8@H@DZ, BD@,8HZ FH"H,6 >48"8 >, <@(JH B@&:4bH\. ;>@(4, BD,FHJB:,>4b (@FJ*"DFH&" & B,D&J`

@R,D,*\ 2"HD"(4&"`H >"F,:,>4, F"<@(@ " (@FJ*"DFH&"- BD"&@>"DJT4H,:b"; >"8"2">4, (@FJ*"DFH&" &

H"84N F:JR"bN D"&>@2>"R>@ 8@F&,>>@<J >"8"2">4` B@FHD"*"&T4N.

94. 7@<<,>H"D44 BD"&4H,:\FH&, &ZFHJB"`V4N BD@H4& FH"H\4 19, $Z:4 D,2`<4D@&">Z &ZT,; &

>4N F@*,D04HFb Db* >@&ZN *@&@*@& BD@H4& B@>bH4b <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&126.
=,@$N@*4<@FH\ & ^H@< B@>bH44 <@0,H $ZH\ H"80, J<,>\T,>" $:"(@*"Db F@2*">4` JRD,0*,>46 *:b

J(@:@&>@(@ BD,F:,*@&">4b 4 BD,*">4b FJ*J :4P, F@&,DT4&T4N <,0*J>"D@*>Z, BD,FHJB:,>4b, -
BD4<,D@< H@<J b&:b,HFb BD,*:"(",<Z6 <,0*J>"D@*>Z6 J(@:@&>Z6 FJ*.

95. %<,FH, F H,< & F&b24 F <>,>4,< @ H@<, RH@ & BD@,8H"N FH"H,6 &@@$V, *@:0>" $ZH\

4F8:`R,>" &@2<@0>@FH\, F&b2">>"b F BD,FHJB:,>4b<4 (@FJ*"DFH&, &@2>48"`H @BD,*,:,>>Z,

F:@0>@FH4. %@- B,D&ZN, & BD"8H48, (@FJ*"DFH& B@>bH4, <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&

B@:\2J,HFb @BD,*,:,>>@6 B@**,D08@6 B@ <,>\T,6 <,D, & F:JR", >,F8@:\84N BD,FHJB:,>46, H"84N,
8"8 "(D,FF4b. G@:\8@ (@FJ*"DFH&" <@(JH F@&,DT"H\ "(D,FF4`, 4 "(D,FF4b H4B4R>@ 8&":4L4P4DJ,HFb

& 8"R,FH&, BD,FHJB:,>4b127. 7D@<, H@(@, >,F<@HDb >" H@, RH@ R4F:@ F:JR",&, 8@(*" B@&,*,>4,

(@FJ*"DFH&" *,6FH&4H,:\>@ $Z:@ 8&":4L4P4D@&">@ 8"8 BD,FHJB:,>4,, b&:b,HFb &,F\<"

>,2>"R4H,:\>Z<, 4<,:4 <,FH@ F:JR"4, 8@(*" F (@FJ*"DFH&"<4 @$D"V":4F\ 8"8 F >"FH@bV4<4

BD,FHJB>48"<4, 4 >,@$N@*4<" $@:,, JB@Db*@R,>>"b BD@P,*JD", 8@H@D"b & >, & H"8@6 FH,B,>4

2"&4F4H @H RD,2&ZR"6>ZN B@:>@<@R46 E@&,H" #,2@B"F>@FH4. E H@R84 2D,>4b B@:4H484 <@0>@ $Z:@

$Z &Z*&4>JH\ "D(J<,>H @ H@<, RH@ BD"&@&Z, F4FH,<Z B@ <,D, F&@,(@ D"2&4H4b, 8"8

BD,*FH"&:b,HFb, >"R4>"`H 4FBZHZ&"H\ B@HD,$>@FH\ & B@>bH44 8@DB@D"H4&>@6 J(@:@&>@6

124 E<. BJ>8HZ 49-50, 82 &ZT,.

125 E<. BJ>8HZ 51, 83 &ZT,.

126 E<. BJ>8H 52 &ZT,.

127 E<. >"BD4<,D, BD4>P4B I, BJ>8H 9 ),8:"D"P44 @ *DJ0,FH&,>>ZN @H>@T,>4bN, F>@F8"

114 &ZT,.

/...



A/CN.4/490/Add.3
Russian
Page 13

@H&,HFH&,>>@FH4 *:b D"2:4R>ZN P,:,6; >, F@&F,< bF>@, <@0,H :4 4:4 *@:0>" :4 7@<4FF4b

4F8:`R"H\ ^HJ &@2<@0>@FH\ & B,DFB,8H4&, & @H>@T,>44 (@FJ*"DFH&" 8"8 `D4*4R,F8@(@ :4P".

96. A@ ^H4< 4 4>Z< BD4R4>"< >,F8@:\8@ BD"&4H,:\FH& BD@*@:0"`H B@**,D04&"H\ D"2:4R4,

<,0*J BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4, FL@D<J:4D@&">>Z<4 & FH"H\, 19. =, F:,*J,H H"80,

2"$Z&"H\, RH@ >" D">>4N ^H"B"N @$FJ0*,>46 Q"FH4 B,D&@6 ^H@ D"2:4R4, B@:JR4:@ *@&@:\>@

T4D@8@, BD42>">4,128.

e) ),8D4<4>":42"P4b @H&,HFH&,>>@FH4 (@FJ*"DFH&

97. A@ <>,>4` EB,P4":\>@(@ *@8:"*R48", >,H >,@$N@*4<@FH4 4:4 &@2<@0>@FH4 D,T4H\ &@BD@F @

BD,FHJB:,>4bN (@FJ*"DFH& & B,DFB,8H4&,. EJV,FH&J,H @BD,*,:,>>"b BD"8H48" & B@**,D08J ^H@(@

B@>bH4b, @*>"8@ 2" &@2<@0>Z< 4F8:`R,>4,< BD,FHJB:,>4b "(D,FF44, 8@H@D@, 8@>8D,H>@

D"FF<"HD4&",HFb & IFH"&, ?D(">42"P44 ?$X,*4>,>>ZN ="P46, ^H" BD"8H48" >"N@*4HFb & 2"R"H@R>@<

F@FH@b>44. E@(:"F@&">>"b F4FH,<" *:b D"FF<@HD,>4b BD,FHJB>@(@ B@&,*,>4b (@FJ*"DFH& & >"FH@bV,,

&D,<b @HFJHFH&J,H 8"8 F BD@P,FFJ":\>@6, H"8 4 F <"H,D4":\>@- BD"&@&@6 H@R,8 2D,>4b; @$, ^H4

H@R84 2D,>4b @*4>"8@&@ &"0>Z. ;":@&,D@bH>@, RH@ BD@,8HZ FH"H,6 F<@(JH 2"B@:>4H\ ^H@H BD@$,:

F JR,H@<, & R"FH>@FH4, <>@(4N *DJ(4N &@BD@F@&, 8@H@DZ, &F,- H"84 *@:0>Z $ZH\ D,T,>Z &

BD@,8H"N FH"H,6, 4 >,@$N@*4<@FH4 >, *@BJFH4H\ 4N B,D,(DJ284, & F:JR", R,(@ J&,:4R4&",HFb

@B"F>@FH\ B@:>@(@ BD@&":".

98. %<,FH, F H,< J0, FJV,FH&J,H 8@>P,BP4b @$b2"H,:\FH& erga omnes, H. ,. @$b2"H,:\FH& B@

@H>@T,>4` 8@ &F,<J <,0*J>"D@*>@<J F@@$V,FH&J, " H"80, 8@>P,BP4b >@D<, @HN@* @H 8@H@DZN

>,*@BJFH4< (jus cogens). ?$, ^H4 8@>P,BP44 >,@$N@*4<@ @HD"24H\ B@ <,D, >,@$N@*4<@FH4 &

BD@,8H"N FH"H,6. ]H@ >, BD4&,*,H 8 B@&H@D>@<J &8:`R,>4` 8@>P,BP44 " <,0*J>"D@*>ZN
BD,FHJB:,>46" B@* *DJ(4< 4<,>,<. 3FH@D4R,F84 D,04< @H&,HFH&,>>@FH4 (@FJ*"DFH& 4FB@:\2@&":Fb

*:b H@(@, RH@$Z @N&"H4H\ &,F\ FB,8HD >"DJT,>46 <,0*J>"D@*>@(@ BD"&" &B:@H\ *@ >"4$@:,,

F,D\,2>ZN. C,R\ >, 4*,H @ H@<, RH@ BD4>bH4, <,D & @H>@T,>44 >"4$@:,, F,D\,2>ZN >"DJT,>46

b&:b,HFb 4F8:`R4H,:\>@6 BD,D@("H4&@6 <,0*J>"D@*>ZN @D(">42"P46, & R"FH>@FH4, E@&,H"

#,2@B"F>@FH4. '@FJ*"DFH&", BD@b&:b`V4, F@:4*"D>@FH\ F (@FJ*"DFH&"<4, B@FHD"*"&T4<4 >"4$@:,,

>,B@FD,*FH&,>>Z< @$D"2@<, H"80, 4(D"`H F&@` D@:\.

99. C"2*,:,>4, &@BD@F" @$ J(@:@&>@6 @H&,HFH&,>>@FH4 `D4*4R,F84N :4P 4 &@BD@F@&, &@2>48"`V4N

& D"<8"N @$V4N BD"&@&ZN >@D< @$ @$b2"H,:\FH&"N, b&:b,HFb F@&,DT,>>@ :@(4R>Z< *:b

<,0*J>"D@*>@(@ BD"&", 8"8 4 *:b *DJ(4N BD"&@&ZN F4FH,<. ;@0>@ JFH">@&4H\ @F@$Z, F&b24 <,0*J

^H4<4 *&J<b 8"H,(@D4b<4. ="BD4<,D, 0,DH&Z <@(JH *@$4&"H\Fb &@2<,V,>4b F B@<@V\`

B@FH">@&:,>4b @ 8@<B,>F"P44 B@F:, JFH">@&:,>4b &4>Z. ?*>"8@ 8"H,(@D44 BD@*@:0"`H @FH"&"H\Fb

D"2>Z<4, 4 FJV,FH&J,H B@>4<">4,, F@(:"F>@ 8@H@D@<J @$V4, BD"&@&Z, >@D<Z @$ @$b2"H,:\FH&"N

LJ>8P4@>4DJ`H $,2 JV,D$" &@BD@F"< @HBD"&:,>4b J(@:@&>@(@ BD"&@FJ*4b. % D"<8"N H"8@6 F4FH,<Z

BD"&@&Z, >@D<Z @$ @$b2"H,:\FH&"N F@ND">b`H F&@6 *@&@:\>@ @$V46 N"D"8H,D F H@R84 2D,>4b

@N&"H", D"FBD@FHD">bbF\ >" >"4$@:,, F,D\,2>Z, BD"&@>"DJT,>4b 8"8 >"DJT,>4b @$b2"H,:\FH&,
>,F<@HDb >" H@, RH@ ^H4 BD"&@>"DJT,>4b <@(JH H"80, BD,*FH"&:bH\ F@$@6 BD,FHJB:,>4b. #Z:"

&ZF8"2">" 4*,b @ H@<, RH@ & ^H@< 2"8:`R",HFb >"4$@:,, P,:,F@@$D"2>@, 4 :@(4R>@, D,T,>4,

BD@$:,<Z <,0*J>"D@*>ZN BD,FHJB:,>46, 2"HD@>JH@6 & FH"H\, 19. ?>" >, 4F8:`R",H D"2&4H4, &

$J*JV,< B@>bH4b <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&" & F@@H&,HFH&44 F *@:0>Z<4 FH">*"DH"<4

>"*:,0"V,6 BD"&@&@6 BD@P,*JDZ, BD4<,>b,<Z<4 & F:JR", :`$@(@ J(@:@&>@(@ @$&4>,>4b. % H@ 0,

&D,<b @>@ >, BD,&D"V",H & $">":\>@FH\ *DJ(4, F,D\,2>Z, >"DJT,>4b <,0*J>"D@*>@(@ BD"&", 8"8

128 E<. BJ>8HZ 44, 53 &ZT,.

/...
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^H@ B@RH4 >"&,D>b8" BD@42@6*,H & F:JR", F@FJV,FH&@&">4b 8"H,(@D44 <,0*J>"D@*>ZN BD,FHJB:,>46

4 8"H,(@D44 <,0*J>"D@*>ZN BD"&@>"DJT,>46 & BD@,8H"N FH"H,6.

100. % F4:J &ZT,42:@0,>>ZN BD4R4> BD42>">4, 8@>P,BP44 " <,0*J>"D@*>ZN BD,FHJB:,>46"
BD,*FH"&:b:@ $Z F@$@6 2>"R4H,:\>Z6 ^H"B & D"2&4H44 <,0*J>"D@*>@(@ BD"&". % >Z>,T>,< BD@,8H,

FH"H,6 ^H" 8@>P,BP4b 4 ,, B@F:,*FH&4b *:b <,0*J>"D@*>@(@ BD"&@B@Db*8" *@:0>@(@ @HD"0,>4b >,

B@:JR4:4, *" ^H@(@ @H >,(@ >,:\2b $Z:@ 4 @04*"H\. )">>Z6 &@BD@F HD,$J,H F"<@FH@bH,:\>@(@

42JR,>4b, $J*\ H@ F@ FH@D@>Z 7@<4FF44, ,F:4 S,FH@6 8@<4H,H B@DJR4H ,6 H"8J` 2"*"RJ, 4:4 F@

FH@D@>Z 8"8@(@- H@ 4>@(@ @D(">".

3. C,8@<,>*"P4b

101. C,8@<,>*J,HFb 4F8:`R4H\ 42 BD@,8H@& FH"H,6 FH"H\` 19 ( 4, F:,*@&"H,:\>@, FH"H\4 51-53).
% 8@>H,8FH, &H@D@(@ RH,>4b Q"FH4 &H@D@6 BJ>8H 3 FH"H\4 40 *@:0,> $ZH\ B,D,F<@HD,>, &

R"FH>@FH4, F H,<, RH@$Z & >,< T:" D,R\ @ >"DJT,>4bN @$b2"H,:\FH& erga omnes. E:,*J,H

B@>4<"H\, RH@ 4F8:`R,>4, 42 BD@,8H@& FH"H,6 B@>bH4b " <,0*J>"D@*>ZN BD,FHJB:,>46" (@FJ*"DFH&

>, >">@F4H JV,D$" a) FL,D, @N&"H" BD@,8H@& FH"H,6, 8@H@DZ, B@- BD,0>,<J $J*JH @N&"HZ&"H\ &F,
>"DJT,>4b <,0*J>"D@*>ZN @$b2"H,:\FH&, >,2"&4F4<@ @H 4N BD@4FN@0*,>4b; b) B@>bH4`

" <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&" 4 ,(@ &@2<@0>@<J $J*JV,<J D"2&4H4`, $J*\ H@ &

8"R,FH&, @H*,:\>@6 H,<Z *:b 7@<4FF44 4:4 & D"<8"N BD"8H484 (@FJ*"DFH& 4 BD"8H484

8@<B,H,>H>ZN <,0*J>"D@*>ZN @D(">42"P46.

-----


