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I. C!193Q3+ ;+/)I ?G%+GEG%+==?EG[_ 1! " AC+EGIA9+=3+"
3 " AC!%?=!CIS+=3+"

%%+)+=3+

43. E"<Z< BD@H4&@D,R4&Z< @H*,:\>@ &2bHZ< ^:,<,>H@< & BD@,8H"N FH"H\,6 @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& b&:b,HFb D"2:4R4, <,0*J <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4 <,0*J>"D@*>Z<4

BD"&@>"DJT,>4b<4. ]H@ D"2:4R4, $Z:@ &B,D&Z, BD42>">@ & 1976 (@*J, 8@(*" & BD,*&"D4H,:\>@<

B@Db*8, $Z:" BD4>bH" FH"H\b 19. ?*>"8@ ,(@ <"H,D4":\>@- BD"&@&Z, B@F:,*FH&4b & @8@>R"H,:\>@<
&4*, $Z:4 FL@D<J:4D@&">Z 7@<4FF4,6 :4T\ & 1996 (@*J 4 H@ H@:\8@ B@F:, F:@0>ZN 4

>"BDb0,>>ZN @$FJ0*,>4627. EJV,FH&J,H D"24H,:\>Z6 8@>HD"FH <,0*J F,D\,2>@FH\` <,0*J>"D@*>@(@

BD,FHJB:,>4b (@FJ*"DFH&" F@(:"F>@ FH"H\, 19, F @*>@6 FH@D@>Z, 4 *@&@:\>@ @(D">4R,>>Z<4

B@F:,*FH&4b<4 2" H"8@, BD,FHJB:,>4,, 42:@0,>>Z<4 & FH"H\bN 51-53, - F *DJ(@6. EJV,FH&J,H

H"80, 8@>HD"FH <,0*J H&,D*@6 BD@P,*JD>@6 ("D">H4,6 & @H>@T,>44 8@>HD<,D F@(:"F>@ FH"H\, 48 4

Q"FH4 HD,H\,6 4 B@:>Z< @HFJHFH&4,< BD@P,*JD>ZN ("D">H46, F&b2">>ZN F <,0*J>"D@*>Z<4

BD,FHJB:,>4b<4.

44. 7@(*" FH"H\b 19 $Z:" &B,D&Z, BD4>bH", <>@(4, BD"&4H,:\FH&" BD,*B@R:4 2"D,2,D&4D@&"H\ 2"

F@$@6 BD"&@ BD,*FH"&4H\ F&@4 B4F\<,>>Z, 8@<<,>H"D44 *@ H,N B@D, B@8" D"$@H" >"* @BD,*,:,>4,<

<,0*J>"D@*>@(@ BD,FHJB:,>4b >, 2"&,DT4HFb D"2D"$@H8@6 8@>8D,H>ZN B@F:,*FH&46 4 BD@P,*JD. %

N@*, @$FJ0*,>46 & S,FH@< 8@<4H,H, $@:\T4>FH&@ (@FJ*"DFH&, 8@H@DZ, &ZD"24:4 F&@4 <>,>4b &

B,D4@* 1976-1980 (@*@&, B@**,D0":@ D"2:4R4, <,0*J BD,FHJB:,>4,< 4 BD"&@>"DJT,>4,<; ,V,

$@:,, 2>"R4H,:\>@, $@:\T4>FH&@ &ZF8"2":@F\ 2" BD@&,*,>4, @BD,*,:,>>@(@ D"2:4R4b <,0*J $@:,, 4

<,>,, F,D\,2>Z<4 BD@H4&@BD"&>Z<4 *,b>4b<428.

45. A@F:, BD4>bH4b R"FH,6 &H@D@6 4 HD,H\,6 &F, BD"&4H,:\FH&", 8@H@DZ, >" H@H <@<,>H

&ZF8"2":4 F&@4 2"<,R">4b, 2"HD@>J:4 &@BD@F @ <,0*J>"D@*>ZN BD,FHJB:,>4bN. 3N 2"<,R">4b

F&4*,H,:\FH&J`H @ >":4R44 T4D@8@(@ *4"B"2@>" <>,>46 4 F@*,D0"H & F,$, <>@(@ 8D4H4R,F84N

F@@$D"0,>46 4 BD,*:@0,>46: @>4 D,2`<4DJ`HFb >40,. !>":@(4R>Z6 T4D@846 *4"B"2@> <>,>46

@HD"0,> & @$T4D>@6 >"JR>@6 :4H,D"HJD,29. ="FH":@ &D,<b B@*&,FH4 4H@(4.

27 32- 2" D,T,>4b >, &@2@$>@&:bH\ D"FF<@HD,>4, &@BD@F@&, 2"HD@>JHZN & Q"FH4 B,D&@6

BD@,8H@& FH"H,6, 7@<4FF4b & H,R,>4, ^H@(@ B,D4@*" F"<J FH"H\` 19 >, D"FF<"HD4&":". E<. F>@F8J

8 FH"H\, 40, BD4&,*,>>J` & BJ>8H, 51 >40,. ?F>@&>Z, *@8:"*Z 7@<4FF44, & 8@H@DZN

D"FF<"HD4&"`HFb <,0*J>"D@*>Z, BD,FHJB:,>4b, b&:b`HFb F:,*J`V4<4: !(@, BbHZ6 *@8:"*,
+0,(@*>48 ... 1976 (@*, H@< II ( Q"FH\ B,D&"b), *@8J<,>H A/CN.4/291 4 Add.1-2,
FHD. 29-68; C4L"(,>, HD,H46 *@8:"*, +0,(@*>48 ... 1982 (@*, H@< II ( Q"FH\ B,D&"b),
*@8J<,>H A/CN.4/354 4 Add.1-2, FHD. 61-65, R,H&,DHZ6 *@8:"*, +0,(@*>48 ... 1983 (@*,
H@< II ( Q"FH\ B,D&"b), *@8J<,>H A/CN.4/366 4 Add.1, FHD. 12-30; !D">*04@- CJ4F, F,*\<@6

*@8:"*, A/CN.4/469 4 Add.2 (1995 (@*), &@F\<@6 *@8:"* A/CN.4/476 (1996 (@*).

28 ?$FH@bH,:\>Z6 ">":42 <>,>46 80 BD"&4H,:\FH&, &ZD"0,>>ZN >" H@H <@<,>H, F@*,D04HFb &

M. Spinedi, "International Crimes of State. The Legislative History" & JHH Weiler,
A Cassese 4 M. Spinedi (eds), International Crimes of State (de Gruyter, Berlin,
1989), pp. 45-79.

29 E<. >"4<,>@&">4b, F@*,D0"V4,Fb & $4$:4@(D"L44, BD4:@0,>>@6 8 >"FH@bV,<J *@8:"*J.
ED,*4 >4N @F@$J` &"0>@FH\ 4<,,H Weiler, Cassese 4 Spinedi (eds), International Crimes
of State (1989). EH"H\b 19 >"4$@:,, J$,*4H,:\>Z< @$D"2@< 2"V4V",HFb & A. Pellet, "Vive

( BD@*@:0,>4,...)
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A. AD,FHJB:,>4b (@FJ*"DFH& & BD@,8H"N FH"H,6

46. % BJ>8H, 1 FH"H\4 19 BD,*JF<"HD4&",HFb F:,*J`V,,:

"1. ),b>4, (@FJ*"DFH&", >"DJT"`V,, <,0*J>"D@*>@, @$b2"H,:\FH&@, b&:b,HFb

<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<, >,2"&4F4<@ @H @$X,8H" >"DJT,>>@(@ @$b2"H,:\FH&"".

]H@ 42:@0,>4, @R,&4*>@(@. 3>@(*" &Z*&4(":Fb "D(J<,>H @ H@<, RH@ <,0*J>"D@*>@, @$b2"H,:\FH&@

>, $Z:@ 4:4 >, <@(:@ $ZH\ BD4>bH@ & @H>@T,>44 H@(@ 4:4 4>@(@ 8@>8D,H>@(@ @$X,8H"

( >"BD4<,D, B@F8@:\8J ^H@ &>JHD4(@FJ*"DFH&,>>"b 4:4 &>JHD,>>bb 8@<B,H,>P4b (@FJ*"DFH&") 30.
?*>"8@, 8"8 BD,*FH"&:b,HFb, >, $Z:@ F:JR"b, 8@(*" (@FJ*"DFH&@ JH&,D0*":@ @ H@<, RH@ @>@

@F&@$@0*,>@ @H @H&,HFH&,>>@FH4 & @H>@T,>44 BD42>">>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&"

4F8:`R4H,:\>@ & F4:J @$X,8H" ^H@(@ @$b2"H,:\FH&". 7D@<, H@(@, >,42&,FH>@ >4 @*>@ *,:@, &

8@H@D@< 8"8@6- :4$@ <,0*J>"D@*>Z6 FJ*,$>Z6 @D("> B@**,D0": H"8@6 "D(J<,>H. % 8@<<,>H"D44 >,

P4H4DJ`HFb >48"84, <>,>4b 4:4 4FH@R>484, F&4*,H,:\FH&J`V4, @$ @$D"H>@<. % BJ>8H, 1
FH"H\4 19 &ZD"0",HFb H@:\8@ H@, RH@ R,H8@ B@*D"2J<,&",HFb FH"H\b<4 1 4 3, 4 ,(@ &B@:>, <@0>@

D"2XbF>4H\ & 8@<<,>H"D4bN 8 ^H4< FH"H\b<.

47. % BJ>8H, 4 FH"H\4 19 BD@&@*4HFb D"2:4R4, <,0*J <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4

4 <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4:

" %Fb8@, <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, 8@H@D@, >, F@FH"&:b,H <,0*J>"D@*>@(@

BD,FHJB:,>4b & F@@H&,HFH&44 F BJ>8H@< 2, b&:b,HFb <,0*J>"D@*>Z< BD,FHJB:,>4,<".

G"84< @$D"2@<, 8"H,(@D4b " BD"&@>"DJT,>4b" @BD,*,:,>" & R4FH@ @HD4P"H,:\>@6 L@D<, B@FD,*FH&@<

BD@H4&@B@FH"&:,>4b @BD,*,:,>4` " <,0*J>"D@*>ZN BD,FHJB:,>46".

48. A@F:,*>,, @BD,*,:,>4, F@*,D04HFb & BJ>8H, 2 FH"H\4 19, 8@H@DZ6 @BD,*,:b,H

" <,0*J>"D@*>@, BD,FHJB:,>4," 8"8:

" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, &@2>48"`V,, & D,2J:\H"H, >"DJT,>4b (@FJ*"DFH&@<

<,0*J>"D@*>@(@ @$b2"H,:\FH&", FH@:\ @F>@&@B@:"("`V,(@ *:b @$,FB,R,>4b 042>,>>@ &"0>ZN

29 (... BD@*@:0,>4,)
le crime! Remarques sur les degrés de l’illicite en droit international" &

International Law on the Eve of the Twenty-first Century. Views from the
International Law Commission (United Nations, New York, 1997), p. 287.
AD@H4&@B@:@0>Z, <>,>4b, &ZD"0,>>Z, >Z>,T>4<4 4:4 BD@T:Z<4 R:,>"<4 7@<4FF44,
F@*,D0"HFb, & R"FH>@FH4, &: R. Rosentock, "An International Criminal Responsibility of
States?", ibid., p. 265; D.W. Bowett, "Crimes of State and the 1996 Report of the
International Law Commission on State Responsibility", EJIL, 1998, p. 163;
L. Brownlie, State Responsibility, System of the Law of Nations, Part I (Clarendon
Press, Oxford, 1983), pp. 32-33; B.Simma, "From Bilateralism to Community Interest
in International Law" Receuil des cours ..., vol. 250 (1994), pp. 301-321.

30 % @*>@< 42 B,D&ZN *,: A@FH@b>>"b B":"H" J8"2":", RH@ (@FJ*"DFH&" <@(JH & BD4>P4B,

$D"H\ >" F,$b <,0*J>"D@*>Z, @$b2"H,:\FH&" & @H>@T,>44 :`$@(@ @$X,8H": F<. Nationality
Decrees in Tunis and Morocco (1923) P.C.I.J . Series B, No. 4, pp. 23-27. M@*

D"2&4H4b <,0*J>"D@*>@(@ >@D<@H&@DR,FH&" B@**,D04&",H ^H@ 2"<,R">4,. ED. Military and
Paramilitary Activities in and Against Nicaragua, I.C.J. Reports 1986 , p. 131.
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4>H,D,F@& <,0*J>"D@*>@(@ F@@$V,FH&", RH@ ,(@ >"DJT,>4, D"FF<"HD4&",HFb 8"8 BD,FHJB:,>4,

<,0*J>"D@*>Z< F@@$V,FH&@< & P,:@<".

Q"FH@ @H<,R":@F\, RH@ ^H@ @BD,*,:,>4, >@F4H 8DJ(@@$D"2>Z6 N"D"8H,D. %<,FH, F H,< @>@ b&:b,HFb

>, $@:,, 8DJ(@@$D"2>Z<, R,< @BD,*,:,>4, 4<B,D"H4&>ZN >@D< <,0*J>"D@*>@(@ BD"&" (jus
cogens), F@*,D0"V,,Fb & FH"H\, 53 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&

1969 (@*" 4 B@:\2J`V,,Fb & >"FH@bV,, &D,<b T4D@84< BD42>">4,<. ?*>"8@ 8"H,(@D4`

" BD,FHJB:,>46" <@0>@ @BD,*,:4H\ 4>Z<4 FB@F@$"<4. ]H@ <@0>@ F*,:"H\, >"BD4<,D, B@FD,*FH&@<

J8"2">4b 4N D"2>ZN BD@P,FFJ":\>ZN B@F:,*FH&46. C"2:4R4, <,0*J " BD,FHJB:,>4b<4" 4

" BD"&@>"DJT,>4b<4" <@0>@ BD@&,FH4 B@FD,*FH&@< J8"2">4b >" FJV,FH&@&">4, @BD,*,:,>>@6 @F@$@6

F4FH,<Z BD@&,*,>4b D"FF:,*@&">46 4 @FJV,FH&:,>4b BD"&@BD4<,>4H,:\>@6 *,bH,:\>@FH4. 3:4 0,

D"2:4R4, <@0>@ BD@&,FH4 B@FD,*FH&@< J8"2">4b >" <"H,D4":\>Z, B@F:,*FH&4b. G"8,
" BD"&@>"DJT,>4b" <@(JH $ZH\ @BD,*,:,>Z 8"8 >"DJT,>4b @$b2"H,:\FH&, 2" 8@H@DZ, B@:"(",HFb

:4T\ 8@<B,>F"P4b 4:4 D,FH4HJP4b & @H:4R4, @H THD"L@& 4:4 4>ZN F">8P46. % BJ>8H, 2 FH"H\4

19 >4 @*>" 42 ^H4N &@2<@0>@FH,6 >, 4FB@:\2J,HFb. 7D@<, H@(@, 8"8 <Z F<@0,< J$,*4H\Fb, >4(*,

& BD@,8H"N FH"H,6 8@>8D,H>@ >, J8"2Z&"`HFb >48"84, N"D"8H,D>Z, 4:4 4F8:`R4H,:\>Z, B@F:,*FH&4b

" <,0*J>"D@*>@(@ BD,FHJB:,>4b". % >4N H"80, >, BD,*JF<"HD4&",HFb >"*,0>"b BD@P,*JD" *:b

@BD,*,:,>4b L"8H" F@&,DT,>4b BD,FHJB:,>4b.

49. E@2>"&"b HDJ*>@FH4, F&b2">>Z, F BD4<,>,>4,< BD@FH@(@ @BD,*,:,>4b, F@*,D0"V,(@Fb &

BJ>8H, 2 FH"H\4 19, 7@<4FF4b B@BZH":"F\ D"2XbF>4H\ B@24P4` & BJ>8H, 3. ?> BD,*JF<"HD4&",H

F:,*J`V,,:

"3. E F@$:`*,>4,< BJ>8H" 2 4 & F@@H&,HFH&44 F *,6FH&J`V4<4 >@D<"<4 <,0*J>"D@*>@(@

BD"&" <,0*J>"D@*>@, BD,FHJB:,>4, <@0,H, & R"FH>@FH4, &@2>48"H\ & D,2J:\H"H,:

a) F,D\,2>@(@ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&", 4<,`V,(@ @F>@&@B@:"("`V,,

2>"R,>4, *:b @$,FB,R,>4b <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4, H"8@(@, 8"8 @$b2"H,:\FH&@,
2"BD,V"`V,, "(D,FF4`;

b) F,D\,2>@(@ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&", 4<,`V,(@ @F>@&@B@:"("`V,,

2>"R,>4, *:b @$,FB,R,>4b BD"&" >"D@*@& >" F"<@@BD,*,:,>4,, H"8@(@, 8"8 @$b2"H,:\FH&@,
2"BD,V"`V,, JFH">@&:,>4, 4:4 F@ND">,>4, F4:@6 8@:@>4":\>@(@ (@FB@*FH&";

c) F,D\,2>@(@ 4 <"FF@&@(@ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&", 4<,`V,(@

@F>@&@B@:"("`V,, 2>"R,>4, *:b 2"V4HZ R,:@&,R,F8@6 :4R>@FH4, H"8@(@, 8"8 @$b2"H,:\FH&@,
2"BD,V"`V,, D"$FH&@, (,>@P4* 4 "B"DH,4*;

d) F,D\,2>@(@ >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&", 4<,`V,(@ @F>@&@B@:"("`V,,

2>"R,>4, *:b 2"V4HZ @8DJ0"`V,6 FD,*Z, H"8@(@, 8"8 @$b2"H,:\FH&@, 2"BD,V"`V,, <"FF@&@,

2"(Db2>,>4, "H<@FL,DZ 4 <@D,6".

)"0, H,, 8H@ B@**,D04&",H BD4>P4B, :,0"V46 & @F>@&, FH"H\4 19, B@*&,D("`H F4:\>@6 8D4H48,

BJ>8H 3, BD4R,< &B@:>, @$@F>@&">>@31. %@- B,D&ZN, ^H@ 4::`2@D>@, @BD,*,:,>4,. AD,FHJB:,>4,

" <@0,H" BD@FH@ " &@2>48"H\ & D,2J:\H"H," @*>@(@ 42 B,D,R4F:,>>ZN *,b>46. %@- &H@DZN, @>@

"$F@:`H>@ >,8@>8D,H>@. AD,FHJB:,>4, " <@0,H" &@2>48"H\, >@ F F@$:`*,>4,< BJ>8H" 2 4 &

F@@H&,HFH&44 F 8@>8D,H>@ >,J8"2">>Z<4 " *,6FH&J`V4<4 >@D<"<4 <,0*J>"D@*>@(@ BD"&"".
AD@$:,<" 2"8:`R",HFb >, & H@<, RH@ & BJ>8H, 3 F@*,D04HFb :4T\ T4D@846 B@ FL,D, @N&"H"

31 E<., >"BD4<,D, Pellet, op. cit. ( F>@F8" 29), pp. 298-301.
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B,D,R,>\; 4>@, $Z:@ $Z HDJ*>@ F*,:"H\. ?>", F8@D,,, F@FH@4H & H@<, RH@ & >,< @HFJHFH&J`H

("D">H44 H@(@, RH@ *"0, B,D,R4F:,>>Z, >"DJT,>4b $J*JH BD,*FH"&:bH\ F@$@6 BD,FHJB:,>4b, ,F:4

@>4 $J*JH *@8"2">Z. " ;@(JH" :4 @>4 FH"H\ 4<4 2"&4F4H, & R"FH>@FH4, " @H *,6FH&J`V4N >@D<
<,0*J>"D@*>@(@ BD"&"". =,H >48"84N F@<>,>46 & H@<, RH@ P,:\ BD@,8H@& FH"H,6, & H@< R4F:,

BJ>8H" 3 FH"H\4 19, >, 2"8:`R":"F\ & 42:@0,>44 B,D&4R>ZN >@D<, @*>"8@ >,H BD4R4> *:b H@(@,
RH@$Z F@2*"&"H\ &4*4<@FH\ ^H@(@. %- HD,H\4N, D"2>Z, B@*BJ>8HZ >,F@B@FH"&4<Z 8"8 F H@R84 2D,>4b

F@*,D0">4b, H"8 4 F H@R84 2D,>4b 4N F&b24 F *,6FH&J`V4< <,0*J>"D@*>Z< BD"&@<32. E JR,H@<

4F8:`R4H,:\>@ 4::`FHD"H4&>@(@ N"D"8H,D" BJ>8H" 3 4 @HFJHFH&4b & >,< F"<@FH@bH,:\>@(@

>@D<"H4&>@(@ F@*,D0">4b, ,(@ F:,*J,H 2"<,>4H\ $@:,, *,H":\>Z< 8@<<,>H"D4,<, ,F:4 D"2:4R4,

<,0*J BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4 $J*,H F@ND">,>@ & BD@,8H"N FH"H,633.

50. !>":42 BJ>8H" 3 @HFZ:",H @$D"H>@ 8 BJ>8HJ 2, @*>"8@ BD4<,DZ, F@*,D0"V4,Fb & BJ>8H, 3,
&:,8JH 2" F@$@6 ,V, @*4> &@BD@F. % BJ>8H, 2 "8P,>H F*,:"> >" >@D<"N, FH@:\ @F>@&@B@:"("`V4N

*:b @$,FB,R,>4b 042>,>>@ &"0>ZN 4>H,D,F@& <,0*J>"D@*>@(@ F@@$V,FH&", RH@ @>@ D"FF<"HD4&",H

4N >"DJT,>4, & 8"R,FH&, " BD,FHJB:,>4b". % @H:4R4, @H ^H@(@ & BJ>8H, 3 @F>@&>@, &>4<">4,

J*,:b,HFb >, &"0>@FH4 >@D<, " F,D\,2>@FH4 4N >"DJT,>4b: :4T\ " F,D\,2>Z," >"DJT,>4b b&:b`HFb

BD,FHJB:,>4b<4, 4 & >,8@H@DZN F:JR"bN @>4 F@BD@&@0*"`HFb H"84<4 @(@&@D8"<4, 8"8 " <"FF@&Z6".
?*>"8@ <,0*J>"D@*>@, BD"&@ >, F@*,D04H >@D<Z, 8@H@D"b 2"BD,V",H, >"BD4<,D, " <"FF@&Z," "8HZ

(,>@P4*": @>@ BD@FH@ 2"BD,V",H (,>@P4*. )DJ(4<4 F:@&"<4, BJ>8H 3 BD4&>@F4H *@B@:>4H,:\>Z6

^:,<,>H F,D\,2>@FH4 >"DJT,>4b, >,2"&4F4<@ @H `D4*4R,F8@(@ @BD,*,:,>4b F"<@(@ BD,FHJB:,>4b.
=,H >4R,(@ >,@$ZR>@(@ & H@<, RH@ >@D<Z J(@:@&>@(@ BD"&" &8:`R"`H & F,$b *,L4>4P4@>>Z6

^:,<,>H, F@@H&,HFH&J`V46 <"FTH"$"< 4:4 F,D\,2>@FH4 B@&,*,>4b, 8@H@D@, *@:0>@ $ZH\

2"BD,V,>@; @*>"8@, 8"8 BD,*FH"&:b,HFb, BJ>8H 3 *@$"&:b,H ,V, @*4> >,8@>8D,H>Z6 ^:,<,>H

F,D\,2>@FH4. %2bHZ, &<,FH, ^H4 *&" BJ>8H" <@(JH H@:8@&"H\Fb, 8"8 @2>"R"`V4,, RH@ ,F:4

( >"BD4<,D) "8H "(D,FF44 4:4 (,>@P4*" b&:b,HFb >"FH@:\8@ F,D\,2>Z<, RH@ <,0*J>"D@*>@,

32 ]H@ <@0>@ B@bF>4H\ F B@<@V\`, >"BD4<,D, J8"2">4b >" B@*BJ>8H d. aF>@, RH@ &

,(@ >"R":, D,R\ >, 4*,H @$ @*>@< " @$b2"H,:\FH&, ... *:b 2"V4HZ @8DJ0"`V,6 [ R,:@&,8"]
FD,*Z"; <,0*J>"D@*>@, BD"&@ F@*,D04H T4D@846 *4"B"2@> ^8@:@(4R,F84N >@D<, 4 ,(@ >,&@2<@0>@

FL@D<J:4D@&"H\ & &4*, @*>@6 >@D<Z. % 2"&4F4<@FH4 @H @$FH@bH,:\FH&, <>@(4, >@D<Z <@(JH $ZH\

@N"D"8H,D42@&">Z 8"8 >@D<Z, 2"V4V"`V4, " @8DJ0"`VJ` [ R,:@&,8"] FD,*J", H,D<4>, 8@H@DZ6

2"HD"(4&",H H"80, &@BD@FZ @ ,(@ F&b24 F " BD4D@*>@6 FD,*@6" 4:4 @8DJ0"`V,6 FD,*@6 & P,:@<.
E:@&@F@R,H">4, ("such as") F@2*",H >@&Z, HDJ*>@FH4: i) @>@ ,V, $@:,, D"FT4Db,H FL,DJ

@N&"H"; ii) F:@&@ "those" >, <@0,H $ZH\ F (D"<<"H4R,F8@6 H@R84 2D,>4b @H>,F,>@ 8 F:@&J

"obligation" & ,*4>FH&,>>@< R4F:,; 4 iii) @$V,, <,0*J>"D@*>@, BD"&@ >, F@*,D04H >@D<Z,
2"BD,V"`V,6 " <"FF@&@," 2"(Db2>,>4,: 8"8@6 $Z >4 $Z: JFH">@&:,> B@D@( *:b 2"(Db2>,>4b ( @>
<@0,H $ZH\ D"2>Z< & D"2>ZN 8@>H,8FH"N), F@&,DT,>>@ bF>@, RH@ @> <,>,, FHD@(46, R,<

" <"FF@&@," 2"(Db2>,>4,.

33 E:,*J,H @H<,H4H\, RH@ &"D4">H FH"H\4 19, B,D&@>"R":\>@ BD,*:@0,>>Z6 EB,P4":\>Z<

*@8:"*R48@< !(@, $Z: &,F\<" @H:4R>Z<: F<. ,(@ BbHZ6 *@8:"*, +0,(@*>48 ... 1976 (@*,
H@< II ( Q"FH\ B,D&"b), *@8J<,>H A/CN.4/291 4 Add.1-2, FHD. 68. ?> $Z: $@:,, T4D@84< B@

F&@,6 FL,D, @N&"H" ( >"BD4<,D, :`$@, >"DJT,>4, BJ>8H" 4 FH"H\4 2 IFH"&" ?D(">42"P44

?$X,*4>,>>ZN ="P46 8&":4L4P4D@&":@F\ & 8"R,FH&, " <,0*J>"D@*>ZN BD,FHJB:,>46") 4 $@:,,

@BD,*,:,>>Z< B@ F&@,<J F@*,D0">4`. '4B@H,H4R,F84, 4 F<b(R"`V4, L@D<J:4D@&84 & BJ>8H, 3
FH"H\4 19 $Z:4 *@$"&:,>Z & C,*"8P4@>>@< 8@<4H,H,. A,D&@>"R":\>Z6 BD@,8H & $@:\T,6 FH,B,>4

&@FBD4>4<",HFb 8"8 B@BZH8" @HD"24H\ B@>bH4, @$b2"H,:\FH& erga omnes, 4 >" *,:, H,D<4>

" <,0*J>"D@*>@, BD,FHJB:,>4," $Z: B@<,V,> & 8"&ZR84. C"2J<,,HFb, RH@ >" H@< ^H"B, >,

BD,*BD4>4<":4F\ B@BZH84 @BD,*,:4H\ 8DJ( (@FJ*"DFH&, 2"HD@>JHZN >"DJT,>4,< @$b2"H,:\FH&" 4:4

B@FHD"*"&T4N @H >,(@.
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F@@$V,FH&@ & P,:@< @FJ0*",H ^H@H "8H 8"8 BD,FHJB>Z6, H@ @> $J*,H FR4H"H\Fb BD,FHJB:,>4,<. ="

RH@ >J0>@ &@2D"24H\, RH@ ^H@ >, @BD,*,:,>4, <,0*J>"D@*>ZN BD,FHJB:,>46 &@@$V,34.

51. A@F:,*FH&4b <,0*J>"D@*>ZN BD,FHJB:,>46 D"FF<"HD4&"`HFb & Q"FH4 &H@D@6:

- % BJ>8H, 3 FH"H\4 40 &F, *DJ(4, (@FJ*"DFH&" & <4D, @BD,*,:,>Z & 8"R,FH&, " B@H,DB,&T4N" &

D,2J:\H"H, <,0*J>"D@*>@(@ BD,FHJB:,>4b. 32 ^H@(@ &ZH,8",H, RH@ &F, (@FJ*"DFH&" <@(JH

HD,$@&"H\ &@2<,V,>4, & F@@H&,HFH&44 F@ FH"H\b<4 42-46 4 BD4>4<"H\ 8@>HD<,DZ F@(:"F>@

FH"H\b< 47 4 48. %4*4<@, ^H@ b&:b,HFb F"<Z< 2>"R4<Z< @H*,:\>@ &2bHZ< B@F:,*FH&4,<

<,0*J>"D@*>@(@ BD,FHJB:,>4b. ?*>"8@ @>@ >, b&:b,HFb @H:4R4H,:\>Z< B@F:,*FH&4,< H"84N

BD,FHJB:,>46, B@F8@:\8J <>@(4, 4:4 &F, (@FJ*"DFH&" <@(JH " B@FHD"*"H\" & D,2J:\H"H,

BD"&@>"DJT,>4b & F@@H&,HFH&44 F BJ>8H@< 2e 4:4 2f FH"H\4 40, >"BD4<,D, & D,2J:\H"H,

>"DJT,>4b @$b2"H,:\FH&" B@ <>@(@FH@D@>>,<J *@(@&@DJ 4:4 B@ @$V,<J <,0*J>"D@*>@<J

BD"&J, F&b2">>@(@ F 2"V4H@6 BD"& R,:@&,8" 4 @F>@&>ZN F&@$@*. % BJ>8H, 2e (iii)
FH"H\4 40 >, HD,$J,HFb, RH@$Z H"8@, >"DJT,>4, $Z:@ " F,D\,2>Z<" 4:4 RH@$Z @$b2"H,:\FH&@

4<,:@ " @F>@&@B@:"("`V46 N"D"8H,D";

- & F@@H&,HFH&44 F@ FH"H\,6 52 >,8@H@DZ, *@&@:\>@ F4:\>Z, @(D">4R,>4b >" B@:JR,>4,

D,FH4HJP44 4 F"H4FL"8P44 >, BD4<,>b`HFb & F:JR", BD,FHJB:,>46. G"8, & F:JR",

BD,FHJB:,>46 B@H,DB,&T,, (@FJ*"DFH&@ 4<,,H BD"&@ >"FH"4&"H\ >" D,FH4HJP44, *"0, ,F:4 ^H@

F@2*",H F,D\,2>J` 4 $,FB@:,2>J` J(D@2J *:b B@:4H4R,F8@6 >,2"&4F4<@FH4 4:4 ^8@>@<4R,F8@6

FH"$4:\>@FH4 (@FJ*"DFH&"-" BD"&@>"DJT4H,:b";

- & F@@H&,HFH&44 F@ FH"H\,6 53 FJV,FH&J,H @(D">4R,>>@, @$b2"H,:\FH&@ BD@b&:bH\ F@:4*"D>@FH\ &

F:JR", BD,FHJB:,>46. ="BD4<,D, (@FJ*"DFH&" @$b2">Z " >, BD42>"&"H\ & 8"R,FH&, 2"8@>>@6
F4HJ"P4`, F@2*"&TJ`Fb" & D,2J:\H"H, BD,FHJB:,>4b ( BJ>8H a FH"H\4 53). ]H@ <@0,H

BD,*B@:"("H\, a contrario, RH@ (@FJ*"DFH&" 4<,`H BD"&@ BD42>"&"H\ & 8"R,FH&, 2"8@>>@6

F4HJ"P4`, F@2*"&TJ`Fb & D,2J:\H"H, BD"&@>"DJT,>4b, >,2"&4F4<@ @H ,(@ F,D\,2>@FH4.

% @H:4R4, @H ^H@(@ BD@,8HZ FH"H,6 >, BD,*JF<"HD4&"`H "THD"L>Z," J$ZH84 2"

BD,FHJB:,>4,, >, (@&@Db J0, @ THD"L"N 4:4 4>ZN F">8P4bN. % >4N H"80, >, 42:"(",HFb 8"8"b-
:4$@ @F@$"b BD@P,*JD" *:b "&H@D4H,H>@(@ @BD,*,:,>4b L"8H" F&,DT,>4b BD,FHJB:,>4b 4:4

>"*:,0"V4N B@F:,*FH&46: 8"0*@, @H*,:\>@, (@FJ*"DFH&@ *@:0>@ D,T"H\ &@BD@F @ H@<, 8H@

b&:b,HFb " B@H,DB,&T4< (@FJ*"DFH&@<". A@*D@$>Z, BD,*:@0,>4b & @H>@T,>44 ^H@6 BD@P,*JDZ $Z:4

@H&,D(>JHZ 7@<4FF4,6 & 1995 (@*J, " 2"H,< & 1996 (@*J35; B@BZH84 D"2D"$@H"H\ JF,R,>>Z,

":\H,D>"H4&>Z, BD@P,*JDZ BD42>">4b >, B@:JR4:436. % P,:@< <@0>@ F8"2"H\, RH@ @F@$Z,

B@F:,*FH&4b, BD,*JF<@HD,>>Z, & F:JR", <,0*J>"D@*>ZN BD,FHJB:,>46 & R"FHbN &H@D@6 4 HD,H\,6,

34 ED. c Consistency of Certain Danzig Legislative Decrees with the
Constitution of the Free City , PCIJ Ser. A/B No. 65 (1935), pp. 52-53.

35 ]H4 BD,*:@0,>4b F<. !D">*04@- CJ4F, F,*\<@6 *@8:"*, A/CN.4/469 4 Add.2,
BJ>8HZ 70-119, 140-146; &@F\<@6 *@8:"*, A/CN.4/476 4 Corr.1. C,2`<, @$FJ0*,>46

F<. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH4*,FbH"b F,FF4b, )@B@:>,>4, 10
(A/50/10), BJ>8HZ 304-339; H"< 0,, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10),
(:"&" III.B, BJ>8H 61, 4 (:"&" III.D.2, 8@<<,>H"D46 8 FH"H\, 51.

36 ]H4 BD,*:@0,>4b & 8D"H8@< &4*, @B4FZ&"`HFb & ?L4P4":\>ZN @HR,H"N ',>,D":\>@6

!FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), (:"&" III.D.2, BJ>8HZ 7-14
8@<<,>H"D4b 8 FH"H\, 51.
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b&:b`HFb &,F\<" >,2>"R4H,:\>Z<4, B@ <,>\T,6 <,D, ,F:4 B@>4<"H\ $J8&":\>@ B@>bH4,

" BD,FHJB:,>4b", F@*,D0"V,,Fb & FH"H\, 19. ),6FH&4H,:\>@, ^H@ <@0,H $ZH\ 8@F&,>>@ &Z&,*,>@ 42

F>@F84 8 FH"H\, 40, 8@H@D"b (:"F4H F:,*J`V,,:

" G,D<4> " BD,FHJB:,>4," 4FB@:\2J,HFb *:b @$,FB,R,>4b F@@H&,HFH&4b FH"H\, 19 Q"FH4

B,D&@6 FH"H,6. ?*>"8@ $Z:@ @H<,R,>@, RH@ ":\H,D>"H4&>Z, L@D<J:4D@&84 " <,0*J>"D@*>@-
BD@H4&@BD"&>@, *,b>4, F,D\,2>@(@ N"D"8H,D"" 4:4 " 4F8:`R4H,:\>@ F,D\,2>@, BD@H4&@BD"&>@,
*,b>4," <@(:4 $Z 4FB@:\2@&"H\Fb &<,FH@ H,D<4>" " BD,FHJB:,>4,", RH@, & R"FH>@FH4,
B@2&@:4:@ $Z 42$,0"H\ ,(@ J(@:@&>@- BD"&@&@6 8@>>@H"P44".

]H" &@2<@0>@FH\ $J*,H @$FJ0*,>" & @*>@< 42 B@F:,*J`V4N D"2*,:@& >"FH@bV,(@ *@8:"*".

B. 7@<<,>H"D44 BD"&4H,:\FH& B@ &@BD@FJ @ BD,FHJB:,>4bN (@FJ*"DFH&

52. =,F8@:\8@ BD"&4H,:\FH&, 8@H@DZ, & @H&,H >" B@F:,*J`V46 2"BD@F BD,*FH"&4:4 F&@4

8@<<,>H"D44 B@ BD@,8H"< FH"H,6, 8D4H4R,F84 @H>,F:4F\ 8 &8:`R,>4` & BD@,8HZ FH"H,6 B@>bH4b

" BD,FHJB:,>4, (@FJ*"DFH&".

- E@,*4>,>>Z, SH"HZ !<,D484 D,T4H,:\>@ &ZFHJB"`H BD@H4& B@:@0,>46, 8@H@DZ, 8"F"`HFb

@H&,HFH&,>>@FH4 (@FJ*"DFH& 4, B@ 4N <>,>4`, " >, 4<,`H B@**,D084 & @$ZR>@<
<,0*J>"D@*>@< BD"&,, " H"80, B@*DZ&"`H ^LL,8H4&>@FH\ D,04<" @H&,HFH&,>>@FH4 (@FJ*"DFH&

& P,:@<". ?>4 @F>@&Z&"`H ^H@ <>,>4, >" F:,*J`V,<: >":4R4, & F:JR", <,0*J>"D@*>ZN

BD,FHJB:,>46 D,(:"<,>H"P4@>>@(@ *J$:4D@&">4b, ,F:4 JR4HZ&"H\ >Z>,T>`` D@:\ E@&,H"

#,2@B"F>@FH4 4 ,(@ &FB@<@("H,:\>ZN @D(">@& 4 BD,*:"(",<Z6 <,0*J>"D@*>Z6 J(@:@&>Z6 FJ*;
" "$FHD"8H>@FH\ 4 >,@BD,*,:,>>@FH\ L@D<J:4D@&@8" BJ>8H" 2 FH"H\4 19; H,>*,>P4b &

FH"H\, 19 8 J<,>\T,>4` " 2>"R,>4b 4 &>4<">4b, J*,:b,<@(@ *DJ(4< >"DJT,>4b< & D"<8"N

@H&,HFH&,>>@FH4 (@FJ*"DFH&"; B@>bH4, " BD,FHJB:,>4," BD@H4&@D,R4H " BD4>P4BJ 4>*4&4*J":\>@6
@H&,HFH&,>>@FH4", 4 @>@, 8"8 BD"&4:@, &>@F4H BJH">4PJ & @H>@T,>44 B@>bH4b

" 2"4>H,D,F@&">>@FH4" (@FJ*"DFH& & F@$:`*,>44 BD"&@&ZN >@D< & @$V,< 4 4N

" BD"&@FB@F@$>@FH4" &ZFHJB"H\ BD@H4& H@(@ 4:4 4>@(@ 8@>8D,H>@(@ >"DJT,>4b37.

- KD">P4b 0":J,HFb >" H@, RH@ FH"H\b 19 " F@2*",H $,2JF:@&>@ >,&,D>@, BD,*FH"&:,>4,, $J*H@

BD,F:,*J,HFb P,:\ " 8D4<4>":424D@&"H\" <,0*J>"D@*>@, BJ$:4R>@, BD"&@", &@BD,84 H@<J, RH@

& *,6FH&J`V,< <,0*J>"D@*>@< BD"&, "8P,>H *,:",HFb >" &@2<,V,>44 4 8@<B,>F"P44. A@

<>,>4` BD"&4H,:\FH&" KD">P44, " @H&,HFH&,>>@FH\ (@FJ*"DFH& >, >@F4H J(@:@&>@- BD"&@&@(@ 4:4
(D"0*">F8@- BD"&@&@(@ N"D"8H,D", " b&:b,HFb @H&,HFH&,>>@FH\` sui generis. M@Hb @*>4

BD@H4&@BD"&>Z, *,b>4b b&:b`HFb $@:,, F,D\,2>Z<4, R,< *DJ(4,, D"2(D">4R,>4, <,0*J

" BD,FHJB:,>4b<4" 4 " BD"&@>"DJT,>4b<4" b&:b,HFb " >,R,H84< 4 >,^LL,8H4&>Z<" 4 " 4*,H
&D"2D,2 F HD"*4P4,6 ,*4>@@$D"24b BD"&@&ZN >@D< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4". KD">P4b

B@*R,D84&",H, RH@ " >" <,0*J>"D@*>@< JD@&>, >,H >4 2"8@>@*"H,:,6, >4 FJ*,6, >4 B@:4P44,
RH@$Z JFH">"&:4&"H\ J(@:@&>J` @H&,HFH&,>>@FH\ (@FJ*"DFH& 4:4 @$,FB,R4&"H\ F@$:`*,>4,

J(@:@&>@(@ 2"8@>@*"H,:\FH&", 8@H@D@, <@0,H $ZH\ BD4<,>4<@ B@ @H>@T,>4` 8 >4<. GDJ*>@

B@>bH\, 8H@ & F@@$V,FH&,, F@FH@bV,< 42 $@:,, R,< 180 FJ&,D,>>ZN (@FJ*"DFH&- @$:"*"H,:,6
BD"&" >"8"2Z&"H\, <@( $Z JFH">"&:4&"H\ J(@:@&>Z, F">8P44 *:b >@F4H,:,6 FJ&,D,>4H,H"". %

@H:4R4, @H ^H@(@ P,:\ <,D E@&,H" #,2@B"F>@FH4, BD4>4<",<ZN >" @F>@&">44 (:"&Z VII
IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, >, b&:b,HFb " 8"D"H,:\>@6"; 8@(*" @>4 b&:b`HFb

37 A/CN.4/488, 8@<<,>H"D44 E@,*4>,>>ZN SH"H@& B@ FH"H\, 19 4 BJ>8HJ 3 FH"H\4 40.
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" BD4>J*4H,:\>Z<4", ^H@ F&b2">@ F H,<, RH@ *:b &@FFH">@&:,>4b <,0*J>"D@*>@(@ <4D" 4

$,2@B"F>@FH4 @>4 *@:0>Z $ZH\ ^LL,8H4&>Z<438.

- ',D<">4b 2"b&4:", RH@ ,, B@24P4b b&:b,HFb " & 2>"R4H,:\>@6 FH,B,>4 F8,BH4R,F8@6 &
@H>@T,>44 B@:,2>@FH4 8@>P,BP44" <,0*J>"D@*>ZN BD,FHJB:,>46, 8@H@DZ,, B@ ,, <>,>4`,
" >, 4<,`H B@**,D084 & <,0*J>"D@*>@6 BD"8H48,", $J*JH, 8"8 BD"&4:@, @F:"$:bH\ " BD4>P4B
4>*4&4*J":\>@6 J(@:@&>@6 @H&,HFH&,>>@FH4" 4 BD@H4&@D,R"H BD4>P4BJ D"&,>FH&" (@FJ*"DFH&.
A@ ,, <>,>4`, " & >"FH@bV,, &D,<b <@0>@ >"*,bH\Fb >" H@, RH@ " <,0*J>"D@*>@,
F@@$V,FH&@", *,6FH&J`V,, & D"<8"N FJV,FH&J`V4N 4>FH4HJP4@>":\>ZN FD,*FH&, & R"FH>@FH4,
(:"&Z VII IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, " $J*,H "*,8&"H>@ F `D4*4R,F8@6 4
B@:4H4R,F8@6 H@R,8 2D,>4b D,"(4D@&"H\ >" @FJ0*",<Z, &F,<4 *,b>4b". % @H:4R4, @H

<,0*J>"D@*>ZN BD,FHJB:,>46 " 8@>P,BP4b @$b2"H,:\FH& erga omnes 4 & ,V, $@:\T,6 FH,B,>4

8@>P,BP4b jus cogens 4<,`H BD@R>J` @F>@&J & <,0*J>"D@*>@< BD"&,"; 7@<4FF44

BD,*:"(",HFb D"2&4H\ F<ZF: ^H4N 4*,6 & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH&39.

- E@,*4>,>>@, 7@D@:,&FH&@ %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 >, &4*4H " @F>@&Z & @$ZR>@<

<,0*J>"D@*>@< BD"&, *:b 8@>P,BP44 <,0*J>"D@*>ZN BD,FHJB:,>46" 4:4 " 8"8@6- :4$@ R,H8@6
>,@$N@*4<@FH4 & >,6". %<,FH@ ^H@(@ @>@ J8"2Z&",H >" H@, RH@ @>@ FR4H",H " F,D\,2>@6
@B"F>@FH\` H@(@, RH@ ^H" 8"H,(@D4b @$,FP,>4HFb, B@F8@:\8J & @*>J 4 HJ 0, 8"H,(@D4`

B@B"*JH 4 F:JR"4 $@:,, F,D\,2>ZN BD"&@>"DJT,>46, 4 F:JR"4 <,>,, F,D\,2>ZN >"DJT,>46 4

B@F8@:\8J @*>4 BD"&@>"DJT,>4b $J*JH BD42>">Z BD,FHJB:,>4b<4, " *DJ(4,, H"84, 0,

F,D\,2>Z,, H"8@&Z<4 BD42>">Z >, $J*JH". 7D@<, H@(@, D,":\>Z, B@F:,*FH&4b, F&b2Z&",<Z,

F <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4, 8"8 BD,*FH"&:b,HFb, 4<,`H <":J` BD"8H4R,F8J`

2>"R4<@FH\ 4, ,F:4 @>4 4<,`H 2>"R4<@FH\, H@ >, $J*JH D"$@H"H\ >" BD"8H48,". QH@

8"F",HFb H,N>4R,F8@(@ JD@&>b, H@ FH"H\b 19 $Z:" B@*&,D(>JH" 8D4H48, >" H@< @F>@&">44,
RH@ @>" >, *",H " R,H8@(@ BD,*FH"&:,>4b ... 8"84< @$D"2@< " <,0*J>"D@*>@, F@@$V,FH&@ &
P,:@<" <@0,H " JFH">"&:4&"H\ >":4R4," " <,0*J>"D@*>ZN BD,FHJB:,>46", 4 &>@F4H BJH">4PJ &

@H>@T,>44 &@BD@F" @ F,D\,2>@FH4 H@6 4:4 4>@6 >@D<Z ( BJ>8H 2 FH"H\4 19) 4 F,D\,2>@FH4

,, >"DJT,>4b ( BJ>8H 3 FH"H\4 19) 40.

- !&FHD4b BD,*:"(",H 4F8:`R4H\ FH"H\4 19 4 51-53. A@ ,, <>,>4`, " & <,0(@FJ*"DFH&,>>ZN
@H>@T,>4bN >,H H@6 P,>HD":\>@6 &:"FH4, >,@$N@*4<@6 *:b BD4>bH4b D,T,>4b B@

FJ$X,8H4&>Z< "FB,8H"< BD@H4&@BD"&>@(@ B@&,*,>4b (@FJ*"DFH&". ;,DZ *@:0>Z BD4>4<"H\Fb &

D"<8"N (:"&Z VII IFH"&" 4:4 & @H>@T,>44 :4P ( &8:`R"b *@:0>@FH>ZN :4P (@FJ*"DFH&) F

B@<@V\` F@2*">4b @D(">@& *:b @$,FB,R,>4b F@$:`*,>4b >@D< <,0*J>"D@*>@(@ J(@:@&>@(@

BD"&": ^H4 <,N">42<Z " <@(JH @$,FB,R4H\ $@:,, ^LL,8H4&>Z6 4>FHDJ<,>H *:b $@D\$Z F

Hb084<4 >"DJT,>4b<4 @F>@&>ZN >@D< <,0*J>"D@*>@(@ BD"&", H"84N, 8"8 BD"&" R,:@&,8"

4 (J<">4H"D>Z, FH">*"DHZ, R,< 8D4<4>":42"P4b 8"8 H"8@&@(@ B@&,*,>4b (@FJ*"DFH&"".
%<,FH, F H,< 7@<4FF44 F:,*J,H " F8@>P,>HD4D@&"H\ &>4<">4, >" D,(J:4D@&">44 BD"&@&ZN
B@F:,*FH&46 >"DJT,>46 <,0*J>"D@*>@(@ BD"&" @F@$,>>@ Hb08@(@ N"D"8H,D"" 41.

38 G"< 0,, 8@<<,>H"D44 KD">P44 B@ FH"H\, 19.

39 G"< 0,, 8@<<,>H"D44 ',D<">44 B@ (:"&, IV Q"FH4 &H@D@6.

40 G"< 0,, 8@<<,>H"D44 E@,*4>,>>@(@ 7@D@:,&FH&" B@ FH"H\, 19.

41 G"< 0,, 8@<<,>H"D44 !&FHD44 B@ FH"H\, 19.
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- I 3D:">*44 4<,`HFb F@<>,>4b @H>@F4H,:\>@(@ H@(@, RH@ *,6FH&J`V,, <,0*J>"D@*>@, BD"&@

BD42>",H J(@:@&>J` @H&,HFH&,>>@FH\ (@FJ*"DFH&, @H:4R>J` @H @H&,HFH&,>>@FH4 (@FJ*"DFH& 2"

J(@:@&>Z, *,b>4b L424R,F84N :4P. ?>" @H<,R",H, RH@ N@D@T@ 42&,FH>@, B@BJH>@, <>,>4,

;,0*J>"D@*>@(@ EJ*" B@ *,:J @ 8@<B">44 " #"DF,:@>" HD^8T>" B@**,D04&",H B@>bH4,

@$b2"H,:\FH& erga omnes 42, @*>"8@ &ZF8"2Z&",H <ZF:\ @ >":4R44 " 2>"R4H,:\>@(@ D"2DZ&""
<,0*J ^H4< B@>bH4,< 4 B@>bH4,< J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&. 7D@<, H@(@, @>" >,

B@**,D04&",H 8@>P,BP4` <,0*J>"D@*>ZN BD,FHJB:,>46 F H@R84 2D,>4b &@BD@F" @

BD@(D,FF4&>@< D"2&4H44 BD"&". %&,*,>4, F">8P46 & @H>@T,>44 (@FJ*"DFH&" >, b&:b,HFb >4

P,:,F@@$D"2>Z<, >4 FBD"&,*:4&Z<, B@F8@:\8J &@ <>@(4N F:JR"bN (:"&>Z<4 0,DH&"<4

BD,FHJB:,>4b b&:b,HFb >"F,:,>4, F"<@(@ ^H@(@ (@FJ*"DFH&"43.

- S&,6P"D4b H"80, F@<>,&",HFb & FJV,FH&@&">44 4:4 B@:,2>@FH4 D"2:4R4b <,0*J

BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4: L"8H4R,F84, @>" N"D"8H,D42J,H ^H@ D"2:4R4, 8"8

" B@BZH8J F8DZH\ 2" 4*,@:@(4R,F8@6 T4D<@6 >,^LL,8H4&>@FH\ 8@>&,>P4@>>ZN >@D< @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&" 44.

53. ?*>"8@ ^H4 <>,>4b >48@4< @$D"2@< >, D"2*,:b:4F\ &F,<4. Q,TF8"b C,FBJ$:48", >"BD4<,D,
&ZD"24:" <>,>4, @ H@<, RH@ D"2:4R4, <,0*J $@:,, 4 <,>,, F,D\,2>Z<4 BD@H4&@BD"&>Z<4

*,b>4b<4 " BD4FJHFH&J,H & *,6FH&J`V,< BD"&, 4 & BD"8H48, (@FJ*"DFH& ... N@Hb, >,F@<>,>>@, &

@H>@F4H,:\>@ LD"(<,>H"D>@6, >,F4FH,<"H424D@&">>@6 4:4 8@F&,>>@6 L@D<,". % ^H@6 F&b24 @>"

J8"2Z&",H >" B@>bH4, @$b2"H,:\FH& erga omnes, *,bH,:\>@FH\ E@&,H" #,2@B"F>@FH4 >" @F>@&">44

(:"&Z VII IFH"&" 4 8@>P,BP4` jus cogens. =,F<@HDb >" H@, RH@ @>" B@**,D04&",H D"2:4R4,

<,0*J BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4, @>" JH&,D0*",H, RH@ " BD"&@&Z, >@D<Z @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&" >, b&:b`HFb >4 (D"0*">F84<4, >4 J(@:@&>Z<4, " BD@FH@- >"BD@FH@
" <,0*J>"D@*>Z<4", *@$"&:bb BD4 ^H@<, RH@ & >,8@H@DZN BD"&@&ZN F4FH,<"N H,D<4>

" BD"&@>"DJT,>4," 4<,,H 4F8:`R4H,:\>@ J(@:@&>@- BD"&@&J` 8@>>@H"P4`. A@^H@<J @>" BD,*:"(",H

4FB@:\2@&"H\ $@:,, >,6HD":\>Z, H,D<4>Z 4:4 *"0, BD@&,FH4 D"2:4R4, B@- *DJ(@<J, >"BD4<,D, F

B@<@V\` $@:,, R,H8@6 *4LL,D,>P4"P44 B@F:,*FH&46 BD@H4&@BD"&>ZN *,b>46 & 2"&4F4<@FH4 @H

H@(@, 2"HD"(4&"`H :4 @>4 8@>8D,H>Z, (@FJ*"DFH&" 4:4 4>H,D,FZ <,0*J>"D@*>@(@ F@@$V,FH&" &

P,:@<. " #:"(@*"Db ^H@<J H,D<4>Z, 4FB@:\2J,<Z, & FH"H\bN, $J*JH >,6HD":\>Z<4, >@ BD4 ^H@<

$J*,H FJV,FH&@&"H\ &@2<@0>@FH\ *:b B@F:,*J`V,6 D"2D"$@H84 T4D@8@ BD4,<:,<ZN H,D<4>@& &

BD"8H48, (@FJ*"DFH& 4 *@8HD4>,". %<,FH, F H,< @>" J8"2Z&",H >" F:@0>@FH\ J&b284 F

<,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 (@FJ*"DFH&" @F@$ZN B@F:,*FH&46, 8@H@DZ, H,F>@ F&b2">Z F

&@BD@F"<4, 8"F"`V4<4Fb F@@H&,HFH&J`V4N B,D&4R>ZN >@D<45.

54. ;@>(@:4b H"80, B@**,D04&",H D"2:4R4, <,0*J BD,FHJB:,>4b<4 4 BD"&@>"DJT,>4b<4, BD4

JF:@&44, RH@ L"8H F@&,DT,>4b <,0*J>"D@*>@(@ BD,FHJB:,>4b *@:0,> JFH">"&:4&"H\Fb >, D,T,>4,<

H@(@ 4:4 4>@(@ (@FJ*"DFH&", " " B@FH">@&:,>4,< <,0*J>"D@*>ZN FJ*,$>ZN @D(">@&" 46, RH@ >,

BD,*JF<@HD,>@ >Z>,T>4<4 BD@,8H"<4 FH"H,6.

42 I.C.J. Reports 1970 , p. 33.

43 A/CN.4/488, 8@<<,>H"D44 3D:">*44 B@ FH"H\, 19.

44 G"< 0,, 8@<<,>H"D44 S&,6P"D44 B@ FH"H\, 19.

45 G"< 0,, 8@<<,>H"D44 Q,TF8@6 C,FBJ$:484 B@ FH"H\, 19.

46 G"< 0,, 8@<<,>H"D44 ;@>(@:44 B@ FH"H\, 19.
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55. I2$,84FH"> BD,*:"(",H >@&Z6 &"D4">H BJ>8H" 2 FH"H\4 19, >"P,:,>>Z6 >" " Hb(R"6T4,
<,0*J>"D@*>@- BD@H4&@BD"&>Z, *,b>4b, F@2*"`V4, J(D@2J <,0*J>"D@*>@<J <4DJ 4 $,2@B"F>@FH4, "

H"80, B@Fb("`V4, >" 4>Z, 042>,>>@ &"0>Z, @F>@&Z <4D" 4 F&@$@*>@(@ D"2&4H4b (@FJ*"DFH& 4

>"D@*@&" 47.

56. )">4b, &ZFHJB"b @H 4<,>4 FHD"> E,&,D>@6 +&D@BZ, @H<,R",H, RH@ @>4 B@- BD,0>,<J
B@**,D04&"`H " >"4$@:,, BD4<,R"H,:\>Z6 <@<,>H Q"FH4 B,D&@6", H. ,. D"2:4R4, <,0*J

<,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4 4 <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4. " E4FH,<>"b"
@H&,HFH&,>>@FH\ (@FJ*"DFH& 2" H"84, BD,FHJB:,>4b, 8"8 "(D,FF4b 4 (,>@P4*, <@0,H, B@ 4N <>,>4`,
BD42>"&"H\Fb " & H@< 4:4 4>@< FJ*,, $J*\ H@ & L@D<, JB:"HZ THD"L>ZN J$ZH8@& 4:4 BD4>bH4b

<,D, 2"HD"(4&"`V4N *@FH@4>FH&@ ^H@(@ (@FJ*"DFH&"". %<,FH, F H,< <@0>@ $Z:@ $Z D"FF<@HD,H\

&@2<@0>@FH\ JB@HD,$:,>4b 4>ZN 4 <,>,, "V,8@H:4&ZN" H,D<4>@&, >"BD4<,D, " >"DJT,>4b" 4:4

" F,D\,2>Z, >"DJT,>4b", BD4 JF:@&44 JFH">@&:,>4b $@:,, FJD@&ZN B@F:,*FH&46 4 BD@&,*,>4b

R,H8@(@ D"2:4R4b <,0*J ^H4<4 *&J<b 8"H,(@D4b<448.

57. ;,8F48" @H<,R",H, RH@ " & BD@,8H"N FH"H,6 >, BD@&@*4HFb >"*:,0"V"b *4LL,D,>P4"P4b
<,0*J H,D<4>"<4 " BD,FHJB:,>4," 4 " BD"&@>"DJT,>4,". 7"8 BD,*FH"&:b,HFb, ^H@ @H>@F4HFb & H@6

0, FH,B,>4 8 B@F:,*FH&4b< <,0*J>"D@*>ZN BD,FHJB:,>46, 42:@0,>>Z< & Q"FH4 &H@D@6, RH@ 4 8

*,L4>4P4@>>Z< &@BD@F"<, D"FF<"HD4&",<Z< & FH"H\, 1949.

58. !D(,>H4>" B@*H&,D0*",H, RH@ " B@F:,*FH&4b <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b >, <@(JH
$ZH\ @*4>"8@&Z<4, 8@(*" *,b>4, 2"HD"(4&",H @$V4, 4>H,D,FZ <,0*J>"D@*>@(@ F@@$V,FH&" 4:4

8@>8D,H>Z, 4>H,D,FZ :4T\ @*>@(@ (@FJ*"DFH&"". %<,FH, F H,< & >"FH@bV,, &D,<b, 8@(*" " & FL,D,
<,0*J>"D@*>@(@ BD"&@B@Db*8" BD@b&:b,HFb H,>*,>P4b 8 BD@&,*,>4` R,H8@(@ D"2:4R4b <,0*J

<,0*J>"D@*>@6 @H&,HFH&,>>@FH\` (@FJ*"DFH&" 4 <,0*J>"D@*>@6 J(@:@&>@6 @H&,HFH&,>>@FH\`

L424R,F84N :4P, >, BD,*FH"&:b,HFb P,:,F@@$D"2>Z< BD4<,>bH\ 8 B,D&@6 8"H,(@D44 H,D<4>Z,
B@*N@*bV4, 8@ &H@D@6". ?>" H"80, BD42Z&",H 7@<4FF4` " 8"8 <@0>@ H@R>,, @BD,*,:4H\
D"2:4R>Z, D,04<Z 4 D"2:4R>Z, B@F:,*FH&4b & F:JR", D"2:4R>ZN >"DJT,>46" 50.

59. 3H":4b H"80, B@**,D04&",H BD@&,*,>4, D"2:4R4b <,0*J >"4$@:,, F,D\,2>Z<4

<,0*J>"D@*>@- BD@H4&@BD"&>Z<4 *,b>4b<4, B@Fb("`V4<4 >" 4>H,D,FZ <,0*J>"D@*>@(@ F@@$V,FH&"

& P,:@<, 4 4>Z<4 BD@H4&@BD"&>Z<4 *,b>4b<4, @*>"8@ @>" BD42Z&",H BD@*@:04H\ D"2D"$@H8J 8"8

<"H,D4":\>@- BD"&@&ZN, H"8 4 BD@P,*JD>ZN B@F:,*FH&46 ^H@(@ D"2:4R4b & D"<8"N R"FH,6 &H@D@6 4

HD,H\,6 BD@,8H@& FH"H,6. A@ ,, <>,>4`, B@F:, H@(@, 8"8 $J*,H BD42>">@ FJV,FH&@&">4, H"8@6

8"H,(@D44, B@F:,*FH&4b ^H@(@ D"2:4R4b *@:0>Z $ZH\ D"FF<@HD,>Z & BD@,8H"N FH"H,6:
" FBD"&,*:4&@, RH@ & ^H@6 @$:"FH4 >,@$N@*4<@ D"2XbF>4H\ 4, & 8@>,R>@< FR,H,, @$X,*4>4H\

>@D<Z". %<,FH, F H,< ^H@H @F@$Z6 D,04< @H&,HFH&,>>@FH4 (@FJ*"DFH& >, 4<,,H >4R,(@ @$V,(@ F

J(@:@&>Z<4 F">8P4b<4, BD,*JF<@HD,>>Z<4 >"P4@>":\>Z< J(@:@&>Z< 2"8@>@*"H,:\FH&@<, 4,
&4*4<@, <@0>@ $Z:@ $Z BD,*JF<@HD,H\ 4FB@:\2@&">4, *DJ(@(@ H,D<4>", " >, H,D<4>"

" <,0*J>"D@*>Z, BD,FHJB:,>4b" 51.

47 G"< 0,, 8@<<,>H"D44 I2$,84FH">" B@ FH"H\, 19.

48 G"< 0,, 8@<<,>H"D44 FHD"> E,&,D>@6 +&D@BZ B@ FH"H\, 19.

49 G"< 0,, 8@<<,>H"D44 ;,8F484 B@ FH"H\, 19.

50 A/CN.4/488/Add.1, 8@<<,>H"D44 !D(,>H4>Z B@ FH"H\, 19.

51 A/CN.4/488/Add.2, 8@<<,>H"D44 3H":44 B@ FH"H\, 19.
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60. ]H4 8@<<,>H"D44 $Z:4 >,F8@:\8@ *,H":\>@ D,2`<4D@&">Z, B@F8@:\8J @>4 *"`H B@:>J` 4

H@R>J` 8"DH4>J >Z>,T>,(@ F@FH@b>4b N@*" @$FJ0*,>46 &@BD@F" @ <,0*J>"D@*>ZN BD,FHJB:,>4bN

(@FJ*"DFH&". ]H@ FBD"&,*:4&@, >,F<@HDb >" H@, RH@ B@:JR,>>Z, *@ >"FH@bV,(@ &D,<,>4

8@<<,>H"D44 >, &F,(*" <@(JH D"FF<"HD4&"H\Fb 8"8 @HD"0"`V4, <>,>4, <,0*J>"D@*>@(@ F@@$V,FH&"

& P,:@<. aF>@, RH@ F 4N B@<@V\` >,:\2b F*,:"H\ BD@FH@6 &Z&@*. G,< >, <,>,, FJV,FH&J,H

2>"R4H,:\>"b FH,B,>\ B@**,D084 Db*" BD,*:@0,>46. 3N <@0>@ & 8D"H8@< &4*, FL@D<J:4D@&"H\

F:,*J`V4< @$D"2@<:

i) FH"H\b 19 & @$V,< D"FF<"HD4&",HFb 8"8 *,bH,:\>@FH\, F&b2">>"b >, F 8@*4L48"P4,6, "

F D"2&4H4,< BD"&". #Z:4 &ZD"0,>Z D"2:4R>Z, <>,>4b @H>@F4H,:\>@ H@(@, b&:b,HFb :4

H"8@, D"2&4H4, " BD@(D,FF4&>Z<", @*>"8@ >,F8@:\8@ BD"&4H,:\FH& FR4H"`H, RH@

8@>P,BP4b <,0*J>"D@*>ZN BD,FHJB:,>46 BD@R>@ 2"8D,B4:"F\ & *,6FH&J`V,< BD"&, 4

BD"8H48,;

ii) @BD,*,:,>4, " <,0*J>"D@*>ZN BD,FHJB:,>46" & BJ>8H"N 2 4 3 FH"H\4 19 >J0*",HFb &

*":\>,6T,< JH@R>,>44;

iii) B@F:,*FH&4b, F&b2">>Z, F ^H4< D"2:4R4,<, F@2*"`H HDJ*>@FH4 & H@< F<ZF:,, RH@ @>4

B@2&@:b`H BD4>4<"H\ <,DZ @H*,:\>Z< (@FJ*"DFH&"<, >, JR4HZ&"`V4< B@24P4`

<,0*J>"D@*>@(@ F@@$V,FH&" & P,:@<;

iv) D"2>@(:"F4b & @H>@T,>44 BD,*B@:@0,>4b @ H@<, RH@ " BD"&@&Z, >@D<Z @

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 b&:b`HFb >4 (D"0*">F84<4, >4 J(@:@&>Z<4 B@ F&@,<J

N"D"8H,DJ 4 RH@ @>4 b&:b`HFb BD@FH@- >"BD@FH@ <,0*J>"D@*>Z<4" 52, b&:b`HFb

>,2>"R4H,:\>Z<4 4:4 @HFJHFH&J`H &@@$V,. 7"8 F:,*FH&4, ^H@(@, *"0, H,

BD"&4H,:\FH&", 8@H@DZ, &ZFHJB"`H 2" F@ND">,>4, FH"H\4 19 & @BD,*,:,>>@6 L@D<,, >,

B@**,D04&"`H D"2&4H@6 D,04< J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&, H. ,. &&,*,>4,

>"FH@bV4N " J(@:@&>ZN F">8P46" 2" >"4$@:,, F,D\,2>Z, BD@H4&@BD"&>Z, *,b>4b;

v) FJV,FH&J,H *@&@:\>@ T4D@8@ D"FBD@FHD">,>>@, <>,>4,, F@(:"FJ`V,,Fb F

&ZT,J8"2">>Z< <>,>4,<, @ H@<, RH@ H,D<4> " BD,FHJB:,>4b" (@FJ*"DFH& b&:b,HFb

B@H,>P4":\>@ @$<">R4&Z<. %@ <>@(4N 8@<<,>H"D4bN &ZD"0,>@ F@(:"F4, F H,<, RH@
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