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I. %%+)+=3+

1. 'D"0*">FH&@ `D4*4R,F84N :4P & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH& b&:b,HFb R"FH\` H,<Z,
8@H@DJ` 7@<4FF4b <,0*J>"D@*>@(@ BD"&" B@FH">@&4:" &8:`R4H\ & F&@` B@&,FH8J *>b >" F&@,6

F@D@8 BbH@6 F,FF44 & 1993 (@*J 4 8@H@DJ` B,D&@>"R":\>@ @2"(:"&4:4 " AD"&@BD,,<FH&@ (@FJ*"DFH& 4
,(@ B@F:,*FH&4b *:b (D"0*">FH&" L424R,F84N 4 `D4*4R,F84N :4P" 1. % 1996 (@*J 7@<4FF4b

B@<,>b:" >"2&">4, 4 >"2&":" ^HJ H,<J " 'D"0*">FH&@ & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&", RH@

B@- BD,0>,<J @N&"HZ&",H 8"8 (D"0*">FH&@ L424R,F84N, H"8 4 `D4*4R,F84N :4P.

2. % BJ>8H, 8 F&@,6 D,2@:`P44 51/160 @H 16 *,8"$Db 1996 (@*" ',>,D":\>"b !FF"<$:,b,
@H<,H4& 2"&,DT,>4, 7@<4FF4,6 BD,*&"D4H,:\>@(@ 4FF:,*@&">4b B@ ^H@6 H,<,, BD@F4:" 7@<4FF4`

BD@&,FH4 BD,*<,H>@, 4FF:,*@&">4, ^H@6 H,<Z. ?>" @*@$D4:" >"<,D,>4, 7@<4FF44 D"FF<"HD4&"H\

&@BD@F @ (D"0*">FH&, L424R,F84N :4P @H*,:\>@ @H &@BD@F" @ (D"0*">FH&, `D4*4R,F84N :4P 4

@H*"H\ BD4@D4H,H B,D&@<J &@BD@FJ2.

3. % BJ>8H, 5 F&@,6 D,2@:`P44 52/156 @H 15 *,8"$Db 1997 (@*" ',>,D":\>"b !FF"<$:,b

" BD,*:@04:" BD"&4H,:\FH&"< BD,*FH"&4H\ 8@<<,>H"D44 4 2"<,R">4b B@ BD"8H4R,F84< BD@$:,<"<,
&@2>48T4< & F&b24 BD"&@BD,,<FH&@< (@FJ*"DFH&, 2"HD"(4&"`V4< (@FJ*"DFH&,>>J` BD4>"*:,0>@FH\

`D4*4R,F84N :4P, F H,< RH@$Z B@<@R\ 7@<4FF44 <,0*J>"D@*>@(@ BD"&" BD4>bH\ D,T,>4, @ ,,

$J*JV,6 D"$@H, >"* ^H4< D"2*,:@< H,<Z".

4. ',>,D":\>"b !FF"<$:,b F 1993 (@*", 8@(*" @>" D"FF<"HD4&":" R"FH\ *@8:"*" 7@<4FF44,
8"F"`VJ`Fb ^H@6 H,<Z, >,@*>@8D"H>@ BD,*:"(":" BD"&4H,:\FH&"< BD,*FH"&4H\ <"H,D4":Z, & H@<

R4F:, H,8FHZ >"P4@>":\>ZN 2"8@>@&, D,T,>46 >"P4@>":\>ZN FJ*@& 4 <"H,D4":Z *4B:@<"H4R,F8@6 4

@L4P4":\>@6 B,D,B4F84, 4<,`V4, @H>@T,>4, 8 *">>@6 H,<,3. G,< >, <,>,, BD,*FH"&:,>>"b *@

F4N B@D *@8J<,>H"P4b 8"F",HFb (:"&>Z< @$D"2@< BD@$:,<Z (D"0*">FH&" L424R,F84N :4P.

1 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, F@D@8 &@F\<"b F,FF4b, )@B@:>,>4, 10
(A/48/10), BJ>8H 440.

2 A@*,:4H\ ^HJ H,<J >" *&, R"FH4 BD,*:@04: EB,P4":\>Z6 *@8:"*R48 & ,(@ B,D&@< *@8:"*,

(A/CN.4/467, BJ>8H 50) 4 ,V, D"2 & ,(@ &H@D@< *@8:"*, (A/CN.4/474, BJ>8HZ 169-172). ]H@

H"80, $Z:@ D,8@<,>*@&">@ C"$@R,6 (DJBB@6 ( JRD,0*,>>@6 >" F@D@8 F,*\<@6 F,FF44 7@<4FF44) >"

F@D@8 &@F\<@6 F,FF44 7@<4FF44 ( F<. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH

B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), BJ>8H 80). AD4 D"FF<@HD,>44 D,8@<,>*"P46 C"$@R,6

(DJBBZ 7@<4FF4b @$b2":"F\, & R"FH>@FH4, BD4>bH\ " D,T,>4, @ H@<, 8"84< @$D"2@< F:,*J,H

D"FF<"HD4&"H\ &@BD@F @ (D"0*">FH&, `D4*4R,F84N :4P [ :4T\] B@F:, 2"&,DT,>4b D"$@HZ >"*

&@BD@F@< @ (D"0*">FH&, L424R,F84N :4P 4 & F&,H, 2"<,R">46, 8@H@DZ, ',>,D":\>"b !FF"<$:,b

<@0,H BD,*:@04H\ BD,*FH"&4H\ (@FJ*"DFH&"< B@ B@&@*J BD"8H4R,F84N BD@$:,<, &@2>48"`V4N &

F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH& & ^H@6 @$:"FH4" ( H"< 0,, BJ>8H 88d).

3 E<. BJ>8H 7 D,2@:`P44 48/31 ',>,D":\>@6 !FF"<$:,4 @H 9 *,8"$Db 1993 (@*", BJ>8H 6
D,2@:`P44 49/51 ',>,D":\>@6 !FF"<$:,4 @H 9 *,8"$Db 1994 (@*" 4 BJ>8H 4 D,2@:`P44 50/45
',>,D":\>@6 !FF"<$:,4 @H 11 *,8"$Db 1995 (@*".
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II. AC+)YEG?C3a C!EE;?GC+=3a %?AC?E! ? 'C!/)!=EG%+ _C3)3Q+E73M

93O % E%a13 E AC!%?AC++;EG%?; '?EI)!CEG%

A. E@D@8 F,*\<"b - F@D@8 *,&bH"b F,FF44 7@<4FF44

5. =" F&@4N F@D@8 F,*\<@6 - F@D@8 *,&bH@6 F,FF4bN 7@<4FF4b J*,:4:" @F>@&>@, &>4<">4,

(D"0*">FH&J L424R,F84N :4P, & H@ &D,<b 8"8 &@BD@FJ @ (D"0*">FH&, `D4*4R,F84N :4P J*,:b:@F\

:4T\ &,F\<" >,2>"R4H,:\>@, &>4<">4,4. %<,FH, F H,< &,:4F\ >,8@H@DZ, @$FJ0*,>4b &@BD@F" @

(D"0*">FH&, `D4*4R,F84N :4P & N@*, BD@&,*,>4b BD,*&"D4H,:\>@(@ 42JR,>4b &F,6 H,<Z, 8@(*"

7@<4FF4b D"FF<"HD4&":" B,D&Z6 4 &H@D@6 *@8:"*Z EB,P4":\>@(@ *@8:"*R48".

6. %@BD@F @ (D"0*">FH&, `D4*4R,F84N :4P D"FF<"HD4&":Fb & BJ>8H"N 46-50 B,D&@(@ *@8:"*"5 .
EB,P4":\>Z6 *@8:"*R48 B@*R,D8>J: *&" @F>@&>ZN <@<,>H": &@- B,D&ZN, 0,FH8@(@ B@>bH4b

(D"0*">FH&" & F&b24 F `D4*4R,F84<4 :4P"<4 >, FJV,FH&J,H, " &@- &H@DZN, ,FH\ BD,*,: BD@&,*,>4`

">":@(44 <,0*J (D"0*">FH&@< L424R,F84N 4 (D"0*">FH&@< `D4*4R,F84N :4P.

7. QH@ 8"F",HFb B,D&@(@ <@<,>H", H@ & *@8:"*, B@*R,D84&":@F\, RH@ *"0, & H,N BD"&@&ZN

D,04<"N, & 8@H@DZN B@>bH4, (D"0*">FH&" `D4*4R,F84N :4P BD42>",HFb, & D"2:4R>ZN P,:bN

4FB@:\2J`HFb D"2:4R>Z, 8D4H,D44 JFH">@&:,>4b (D"0*">F8@6 BD4>"*:,0>@FH4. %@ <>@(4N F:JR"bN

HD"*4P4@>>Z6 8D4H,D46 <,FH" 4>8@DB@D"P44 4 <,FH", & 8@H@D@< H" 4:4 4>"b 8@DB@D"P4b 4<,,H

2"D,(4FHD4D@&">>Z6 @L4F, F@2*",H :4T\ BD,2J<BP4` prima facie >"P4@>":\>@6 F&b24 <,0*J

8@DB@D"P4,6 4 (@FJ*"DFH&@<. ?$ZR>"b BD"8H48" (@FJ*"DFH& 2"8:`R",HFb & H@<, RH@$Z BDb<@

BD,*JF<"HD4&"H\ & *@(@&@D, 4:4 & F&@4N &>JHD4(@FJ*"DFH&,>>ZN 2"8@>"N, 8"84, `D4*4R,F84, :4P"

&BD"&, B@:\2@&"H\Fb $:"("<4 *@(@&@D>ZN B@:@0,>46, 2"D,2,D&4D@&">>ZN 2" " (D"0*">"<4", 4:4

@BD,*,:bH\ & 8"R,FH&, " BD4>"*:,0"V4N 8 (D"0*">FH&J" 8@DB@D"P46 & P,:bN BD4<,>,>4b

>"P4@>":\>ZN 2"8@>@& & 8@>8D,H>ZN @$:"FHbN ( >":@(@&Z6 2"8@>, 2"8@> @ HDJ*, 4 H. *.) 6.

8. QH@ 8"F",HFb &H@D@(@ <@<,>H", H@ EB,P4":\>Z6 *@8:"*R48 >"B@<>4: @ BD,*@FH,D,0,>44,
&ZF8"2Z&",<@< $@:\T4>FH&@< "&H@D@& 4 F&@*bV4<Fb 8 H@<J, RH@ ">":@(4b <,0*J (D"0*">FH&@<

L424R,F84N :4P 4 `D4*4R,F84N :4P, N@Hb B@*R"F 4 J*@$>"b, <@0,H &F, 0, &&@*4H\ & 2"$:J0*,>4,7.

4 ]H" D"$@H" BD4&,:" 8 BD4>bH4` & B,D&@< RH,>44 BD@,8H" FH"H,6 @ (D"0*">FH&, L424R,F84N

:4P & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&; F<. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4,
BbH\*,FbH &H@D"b F,FF4b, )@B@:>,>4, 10 (A/52/10), BJ>8H 43.

5 A/CN.4/467, BJ>8HZ 46-50.

6 G"< 0,, BJ>8H 49.

7 E@(:"F>@ ";,0*J>"D@*>@<J BD"&J ?BB,>(,6<"", H, >@D<Z <,0*J>"D@*>@(@ BD"&", 8@H@DZ,

@F>@&">Z >" (D"0*">FH&, L424R,F84N :4P, >, &F,(*" <@(JH BD4<,>bH\Fb & >,42<,>>@< &4*, 8

8@DB@D"P4b<. % F4:J D"2:4R>ZN F@@$D"0,>46 (D"0*">FH&@ 8@DB@D"P46, 8"8 BD,*FH"&:b,HFb, >,

<@0,H 4<,H\ H, 0, B@F:,*FH&4b, RH@ 4 (D"0*">FH&@ L424R,F84N :4P: F`*" &N@*bH FB@F@$Z

@$D"2@&">4b, LJ>8P4@>4D@&">4b 4 :48&4*"P44 8@DB@D"P46, 4N L@D<4D@&">4, 8"8 BD"&@&ZN

@$D"2@&">46, @H*,:,>>ZN @H "8P4@>,D@&, >,BD4<,>4<@FH\ 8 8@<B">4b< B@ FJV,FH&J :4R>@6

8@>P,BP44 :@b:\>@FH4, 8@H@D"b BD@>42Z&",H D"2&4H4, 2>"R4H,:\>@6 R"FH4 F@&D,<,>>ZN >@D< @

(D"0*">FH&,, @$V,, @HFJHFH&4, & @H>@T,>44 8@<B">44 8"8@(@ $Z H@ >4 $Z:@ 2"8@>@*"H,:\FH&" @

(D"0*">FH&,, 8@H@D@, &@ &>JHD,>>,< BD"&, @$,FB,R4&":@ $Z @F>@&J *:b *,6FH&4b >@D<

<,0*J>"D@*>@(@ BD"&", $@:\T@, D"2>@@$D"24, L@D< @D(">42"P44 8@<B">46 4 &@2<@0>@FH4

( BD@*@:0,>4,...)

/...



A/CN.4/489
Russian
Page 5

9. %@ &H@D@< *@8:"*, BD@$:,<Z (D"0*">FH&" `D4*4R,F84N :4P D"FF<"HD4&":4F\ & (:"&, III 8.
':"&>@6 P,:\` ^H@6 (:"&Z $Z:@ BD@4::`FHD4D@&"H\ &8D"HP, P,:4, *:b 8@H@DZN <@0,H

B@HD,$@&"H\Fb @BD,*,:,>4, (D"0*">F8@6 BD4>"*:,0>@FH4 `D4*4R,F84N :4P. #Z:4 &Zb&:,>Z R,HZD,

@$:"FH4, & 8@H@DZN <@0,H &@2>48"H\ BD@$:,<" (D"0*">FH&" `D4*4R,F84N :4P: 8@::4244 2"8@>@&,
*4B:@<"H4R,F8"b 2"V4H", @$D"V,>4, F 4>@FHD">P"<4 4 @H&,HFH&,>>@FH\ (@FJ*"DFH&9.

10. O,:Z6 Db* >@D< <,0*J>"D@*>@(@ R"FH>@(@ BD"&" BD,*>"2>"R,> *:b JFH">@&:,>4b F&b24

`D4*4R,F8@(@ :4P" F 2"8@>"<4 (@FJ*"DFH&". 'D"0*">FH&@ `D4*4R,F8@(@ :4P" b&:b,HFb @*>4< 42

8D4H,D4,& JFH">@&:,>4b H"8@6 F&b2410. ?*>"8@ *:b H@(@, RH@$Z @>@ 4FB@:\2@&":@F\ 8"8 H"8@&@,,
F>"R":" >"*:,04H JFH">@&4H\ F"<J BD4>"*:,0>@FH\ 8 (D"0*">FH&J. 7"8 BD"&4:@, (D"0*">FH&@

JFH">"&:4&",HFb B@ @*>@<J 4:4 >,F8@:\84< ^:,<,>H"<, H"84<, 8"8 <,FH@ 4>8@DB@D"P44 4:4

@$D"2@&">4b, <,FH@>"N@0*,>4, 2"D,(4FHD4D@&">>@(@ @L4F", P,>HD" @B,D"P46 4:4 L"8H4R,F8@(@

<,FH", 42 8@H@D@(@ @FJV,FH&:b,HFb DJ8@&@*FH&@, 4 4>@(*" - 8@>HD@:\ 4:4 *@<4>4DJ`V,, JR"FH4,.
=,F<@HDb >" 4N @$V4, N"D"8H,D4FH484, D"2:4R>Z, 2"8@>@*"H,:\FH&" *":,8@ >, ,*4>@@$D"2>Z.
7D4H,D44 4>@(*" >@FbH 8@<$4>4D@&">>Z6 N"D"8H,D, @F@$,>>@ &@ <>@(4N *@(@&@D"N B@ &@BD@F"<

@$JFHD@6FH&" 4 H@D(@&:411. %<,FH, F H,< <,0*J>"D@*>Z, 8@>&,>P44 R"FH@ FFZ:"`HFb >"

(D"0*">FH&@ 8@<<,DR,F84N 8@DB@D"P46, >, D,(J:4DJb &@BD@F @$ @BD,*,:,>44 ^H@(@ (D"0*">FH&".

11. 7"8 4 & F:JR", L424R,F8@(@ :4P", (D"0*">FH&@ b&:b,HFb @*>4< 42 BD,*&"D4H,:\>ZN JF:@&46

*:b @FJV,FH&:,>4b H,< 4:4 4>Z< (@FJ*"DFH&@< *4B:@<"H4R,F8@6 2"V4HZ `D4*4R,F8@(@ :4P"12. A@

*,:J 8"<B">44 " #"DF,:@>" HD^8T,>" ;,0*J>"D@*>Z6 EJ* @H<,H4:, RH@:

" % F@@H&,HFH&44 F HD"*4P4@>>@6 >@D<@6, BD"&@ >" *4B:@<"H4R,F8J` 2"V4HJ

8@DB@D"H4&>@(@ :4P" BD4F&"4&",HFb (@FJ*"DFH&J, B@ 2"8@>"< 8@H@D@(@ @>@ $Z:@

4>8@DB@D4D@&">@ 4 >" R\,6 H,DD4H@D44 @>@ 4<,,H F&@` 2"D,(4FHD4D@&">>J` 8@>H@DJ. ]H4 *&"

8D4H,D4b B@:JR4:4 F&@, B@*H&,D0*,>4, & *:4H,:\>@6 BD"8H48, 4 <>@(@R4F:,>>ZN

7 (... BD@*@:0,>4,)
42@$D,H,>4b 4F8JFFH&,>>@6 4 FJ(J$@ L@D<":\>@6 F&b24 F (@FJ*"DFH&@< " (D"0*">FH&"". E^D C@$,DH

)0,>>4>(F 4 F^D !DHJD I@HF, Oppenheim’s International Law , 9th ed., vol. I (London,
Longman, 1920, pp. 860-861).

8 A/CN.4/474, BJ>8HZ 140-167.

9 G"< 0,, BJ>8H 142.

10 A@ ">(:@- "<,D48">F8@<J BD"&J, >@D<Z, 8"F"`V4,Fb BD"&@&@(@ FH"HJF" 8@<<,DR,F84N

8@DB@D"P46 >, &8:`R"`H (D"0*">FH&@ & 8"R,FH&, @*>@(@ 42 8D4H,D4,& *:b FH">@&:,>4b F&b24 F

&>JHD4(@FJ*"DFH&,>>Z< BD"&@<, @*>"8@ BDb<@ 8"F"`HFb 4>8@DB@D"P46 4:4 @$D"2@&">4b.
ED. Lucius Caflisch, "La nationalité des sociétés commerciales en droit
international privé", Annuaire suisse de droit international , vol. XXIV (1967),
pp. 130-142.

11 ):b BD4<,D" F<. A/CN.4/474, F>@F8" 255.

12 " A@F8@:\8J <,0*J>"D@*>@, BD"&@ >"*,:b,H 8"0*@, (@FJ*"DFH&@ BD"&@< BD,*:"("H\

*4B:@<"H4R,F8J` 2"V4HJ F&@4< (D"0*">"<, H" 4:4 4>"b 8@DB@D"P4b *:b B@:JR,>4b

*4B:@<"H4R,F8@6 2"V4HZ *@:0>" $J*,H *@8"2"H\, RH@ @>" @$:"*",H (D"0*">FH&@< F@@H&,HFH&J`V,(@

(@FJ*"DFH&"". E<. Seidl-Hohenveldern, Corporations in and under International Law
(Cambridge, Grotius Publications, 1987), p. 7.
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<,0*J>"D@*>ZN *@8J<,>H"N. =,F<@HDb >" ^H@, *:b FJV,FH&@&">4b BD"&" >" *4B:@<"H4R,F8J`

2"V4HJ 4>@(*", 8"8 J8"2Z&",HFb, HD,$J`HFb *@B@:>4H,:\>Z, 4:4 4>Z, F&b24" 13.

12. A@ <>,>4` >,8@H@DZN "&H@D@&, 8D4H,D46 FJV,FH&,>>@(@ JR"FH4b 4:4 8@>HD@:b FH">@&4HFb *:b

@BD,*,:,>4b (D"0*">FH&" `D4*4R,F8@(@ :4P" & 8@>H,8FH, *4B:@<"H4R,F8@6 2"V4HZ $@:,,

"8HJ":\>Z<, R,< & <,0*J>"D@*>@< R"FH>@< BD"&,. % H@ 0, &D,<b *DJ(4, "&H@DZ BD,*@FH,D,("`H

@H " F>bH4b 8@DB@D"H4&>@6 2"&,FZ", 8 R,<J BD4&,:@ $Z BD42>">4, " H,FH" >" 8@>HD@:\", 4 FR4H"`H

,(@ F@&,DT,>>@ >,J<,FH>Z< *"0, & @$:"FH4 *4B:@<"H4R,F8@6 2"V4HZ14.

13. A@>bH4, (D"0*">FH&" `D4*4R,F84N :4P, 8"8 BD,*FH"&:b,HFb, @$V,BD42>">>@ H"80, & FL,D,

BD"&@&@(@ B@:@0,>4b 4>@FHD">P,&15. 'D"0*">FH&@ `D4*4R,F84N :4P BD4@$D,H",H @F@$J` &"0>@FH\

&@ &D,<b &D"0*,$>ZN *,6FH&46. %<,FH, F H,< ,(@ @BD,*,:,>4, @H:4R",HFb @H @BD,*,:,>4b,
BD,*JF<"HD4&"`V,(@Fb & <,0*J>"D@*>@< R"FH>@< BD"&,. ):b @H>,F,>4b 4>@FHD">>ZN 8@DB@D"P46 8

8"H,(@D44 " (D"0*">" &D"0,F84N (@FJ*"DFH& R"FH@ 4FB@:\2J`HFb H"84, 8D4H,D44, 8"8 8D4H,D46

8@>HD@:b (D"0*">"<4 &D"0,F8@(@ (@FJ*"DFH&". G"8@6 B@*N@* 4FB@:\2@&":Fb, >"BD4<,D, &

3FB@:>4H,:\>@< B@FH">@&:,>44 8389 E@,*4>,>>ZN SH"H@& @H 10 "BD,:b 1940 (@*", & 8@H@D@<

@BD,*,:b:Fb H,D<4> " (D"0*">4>" =@D&,(44 4:4 )">4416. %<,FH, F H,< >,8@H@DZ, "&H@DZ

13 Case concerning the Barcelona Traction, Light and Power Company, Limited ,
Second Phase , I.C.J. Reports, 1970 , p. 42.

14 1"6*:\- M@^>L,:\*,D> B@*R,D84&",H, RH@: " A@ *,:J @ " #"DF,:@>" HD^8T,>"
;,0*J>"D@*>Z6 EJ*, BD42>"& &@2<@0>@FH\ F>bH4b 8@DB@D"H4&>@6 2"&,FZ & @BD,*,:,>>ZN

@$FH@bH,:\FH&"N, @H8"2":Fb F*,:"H\ ^H@ & D"FF<"HD4&"&T,<Fb 4< *,:,. EJ* BD42>": $Z jus standi
D@*>@(@ (@FJ*"DFH&" "8P4@>,D@&, ,F:4 $Z 8@DB@D"P4b BD,8D"H4:" $Z F&@, FJV,FH&@&">4,. A@

BD,8D"V,>44 FJV,FH&@&">4b 8@DB@D"P44 ,, "8P4@>,DZ FH">@&bHFb F@$FH&,>>48"<4 ,, "8H4&@& >"

BD@B@DP4@>":\>@6 @F>@&,". Op. cit., p. 9.

15 !>(:46F8@, 4 "<,D48">F8@, BD"&@ FH"&bH (D"0*">FH&@ `D4*4R,F84N :4P & 2"&4F4<@FH\ @H

8D4H,D4b 4>8@DB@D"P44 4:4 @$D"2@&">4b. KD">PJ2F8@, BD"&@ @BD,*,:b,H ,(@ B@ F@@H&,HFH&J`V4<

8D4H,D4b<, *,6FH&J`V4< BD4 8@::4244 2"8@>@& ( B@ L"8H4R,F8@<J <,FH@BD,$Z&">4` :4$@,
&@2<@0>@, B@ <,FHJ 4>8@DB@D"P44 4:4 @$D"2@&">4b), & H@ &D,<b 8"8 & >,<,P8@< BD"&, @>@

@$ZR>@ @BD,*,:b,HFb & 2"&4F4<@FH4 @H <,FH@>"N@0*,>4b 2"D,(4FHD4D@&">>@6 8@>H@DZ.
L. Caflisch, op. cit., pp. 130, 133 and 137.

16 E@(:"F>@ ^H@<J B@FH">@&:,>4`: " H,D<4> " (D"0*">4>" =@D&,(44 4:4 )">44 &8:`R",H ...
:`$@, H@&"D4V,FH&@, @$X,*4>,>4, 4:4 4>J` @D(">42"P4`, & H@< R4F:, :`$J` 8@DB@D"P4`, ,F:4

@>4 JRD,0*,>Z B@ 2"8@>"< =@D&,(44 4:4 )">44, :4$@ ,F:4 >" 8 "BD,:b 1940 (@*" @F>@&>@,

<,FH@ 4N *,bH,:\>@FH4 >"N@*4:@F\ & =@D&,(44 4:4 )">44, :4$@ ,F:4 @>4 4:4 2>"R4H,:\>"b R"FH\

4N 8"B4H":", "8P46, @$:4("P46, *@:(@&ZN @$b2"H,:\FH& 4:4 4>ZN L@>*@&ZN P,>>@FH,6 >"N@*4:4F\

B@* 8@>HD@:,< 4:4 & F@$FH&,>>@FH4, 4:4 8@>HD@:4D@&":4F\ BDb<@ 4:4 8@F&,>>@ @*>4< 4:4 $@:,,

:4P"<4, 8@H@DZ, & :`$@, &D,<b B@ F@FH@b>4` >" 8 "BD,:b 1940 (@*" 4:4 B@F:, ^H@6 *"HZ $Z:4

*@<4P4:4D@&">Z & =@D&,(44 4:4 )">44 :4$@ b&:b:4F\ B@**">>Z<4, (D"0*">"<4 4:4 04H,:b<4

=@D&,(44 4:4 )">44, :4$@ >" D"2J<>@< @F>@&">44 FR4H"`V4<4Fb H"8@&Z<4, " H"80, :`$ZN :4P,
8@H@DZ, *,6FH&J`H 4:4 BD,*B@:@04H,:\>@ *,6FH&J`H BDb<@ 4:4 8@F&,>>@ & 4>H,D,F"N 4:4 @H

4<,>4 &ZT,J8"2">>ZN :4P" (5 Fed. Reg. 1400, 1940).
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@H<,R"`H, RH@ ^H@H &@BD@F 8"F":Fb >, FH@:\8@ @BD,*,:,>4b (D"0*">FH&", F8@:\8@ JFH">@&:,>4b

" &D"0,F8@(@ N"D"8H,D"" 8@DB@D"P4417.

14. % @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH& B@ <,0*J>"D@*>@<J BD"&J 2" >,8@H@DZ, *,b>4b 4:4

&4*Z *,bH,:\>@FH4 4N (D"0*"> (D"0*">FH&@ `D4*4R,F84N :4P @$ZR>@ @F>@&Z&",HFb >" 8D4H,D44

8@>HD@:b >"* 8@DB@D"P4,6 4:4 B@>bH44 " FJV,FH&,>>@(@ JR"FH4b" 18. AD@$:,<" (D"0*">FH&"

`D4*4R,F84N :4P <@0,H H"80, &@2>48>JH\ & F&b24 F BD4<,>,>4,< D,2@:`P46 E@&,H" #,2@B"F>@FH4,
8"F"`V4NFb F">8P46, &&@*4<ZN & @H>@T,>44 >,8@H@DZN (@FJ*"DFH&.

15. G"8, 8 BD4<,DJ, & F&@,6 D,2@:`P44 883 (1993) @H 11 >@b$Db 1993 (@*" E@&,H

#,2@B"F>@FH4, *,6FH&Jb >" @F>@&">44 (:"&Z VII IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46,
B@FH">@&4:, RH@$Z &F, (@FJ*"DFH&" 2"<@D@24:4 FD,*FH&" 4 L4>">F@&Z, D,FJDFZ: " 8@H@DZ<4 &:"*,,H
4:4 8@H@DZ, 8@>HD@:4DJ,H, BDb<@ 4:4 8@F&,>>@:

a) BD"&4H,:\FH&@ 4:4 (@FJ*"DFH&,>>Z, @D(">Z 94&44,

b) :`$@, :4&46F8@, BD,*BD4bH4," 19.

16. IRD,0*,>>Z6 E@&,H@< #,2@B"F>@FH4 7@<4H,H20 BD42>":, RH@ " (@FJ*"DFH&" <@(JH 4FBZHZ&"H\
2"HDJ*>,>4b BD4 @BD,*,:,>44 H@(@, B@*B"*"`H :4 @$D"2@&">4b & D"<8"N 4N `D4F*48P44 B@*

*,6FH&4, <,D, &&,*,>>ZN D,2@:`P4,6 883 (1993) E@&,H" #,2@B"F>@FH4". % F&b24 F ^H4< @>

BD,*:@04: (@FJ*"DFH&"< F&@, D"2XbF>,>4, 4 & H@ 0, &D,<b J8"2":, RH@:

"- @$D"2@&">4b, & 8@H@DZN BD"&4H,:\FH&@ 4:4 (@FJ*"DFH&,>>Z, @D(">Z 94&44 4:4

:`$@, :4&46F8@, BD,*BD4bH4,, 8"8 @BD,*,:,>@ & D,2@:`P44 883 (1993) E@&,H"

17 Cf. Christian Dominicé, La notion du caractère ennemi des biens privés dans
la guerre sur terre (Genève, 1961), p. 55 et seq., 66-68, 83 et seq., 98 et seq.

18 E<. L. Caflisch, op. cit., p. 125.

19 AJ>8H 3 D,2@:`P44; *":,, & >,< BD,*JF<"HD4&",HFb, RH@ *:b P,:,6 ^H@(@ BJ>8H"

:4&46F8@, BD,*BD4bH4, " @2>"R",H :`$@, 8@<<,DR,F8@,, BD@<ZT:,>>@, 4:4 8@<<J>":\>@,

BD,*BD4bH4,, 8@H@DZ< &:"*,,H 4:4 8@H@D@, 8@>HD@:4DJ,H, BDb<@ 4:4 8@F&,>>@:

i) BD"&4H,:\FH&@ 4:4 (@FJ*"DFH&,>>Z, @D(">Z 94&44,

ii) :`$@, @$D"2@&">4,, (*, $Z @>@ >4 >"N@*4:@F\ 4:4 $Z:@ @D(">42@&">@,
BD4>"*:,0"V,, (@FJ*"DFH&J 4:4 (@FJ*"DFH&,>>Z< @D(">"< 94&44, :4$@

8@>HD@:4DJ,<@, 4<4, 4:4

iii) :`$@, :4P@, 8@H@D@,, 8"8 JFH">@&:,>@ (@FJ*"DFH&"<4, *,6FH&J,H @H 4<,>4

BD"&4H,:\FH&" 4:4 (@FJ*"DFH&,>>ZN @D(">@& 94&44 4:4 :`$@(@ @$D"2@&">4b, (*,

$Z @>@ >4 >"N@*4:@F\ 4:4 $Z:@ @D(">42@&">@, BD4>"*:,0"V,(@ BD"&4H,:\FH&J

4:4 (@FJ*"DFH&,>>Z< @D(">"< 94&44, :4$@ 8@>HD@:4DJ,<@(@ 4<4, *:b P,:,6

>"FH@bV,6 D,2@:`P44".

20 ;">*"H 7@<4H,H" @BD,*,:,> & BJ>8H, 9 D,2@:`P44 748 (1992) E@&,H" #,2@B"F>@FH4 4

BJ>8H"N 9 4 10 D,2@:`P44 883 (1993) E@&,H".
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#,2@B"F>@FH4, *,D0"H 8@>HD@:\>Z6 B"8,H "8P46, *@:0>Z D"FF<"HD4&"H\Fb & 8"R,FH&,

:4&46F84N @$D"2@&">46, "8H4&Z 8@H@DZN B@*:,0"H 2"<@D"04&">4` ( BJ>8HZ 3 4 4);

- @$D"2@&">4b, & 8@H@DZN BD"&4H,:\FH&@ 4:4 (@FJ*"DFH&,>>Z, @D(">Z 94&44 4:4

:`$@, :4&46F8@, BD,*BD4bH4,, 8"8 @BD,*,:,>@ & D,2@:`P44, >, &:"*,`H 8@>HD@:\>Z<

B"8,H@< "8P46, @*>"8@ @FJV,FH&:b`H ^LL,8H4&>Z6 8@>HD@:\, <@(JH D"FF<"HD4&"H\Fb &

8"R,FH&, :4&46F8@(@ @$D"2@&">4b, "8H4&Z 8@H@D@(@ B@*:,0"H 2"<@D"04&">4` ( BJ>8HZ 3 4 4
D,2@:`P44)" 21.

17. %<,FH, F H,< &@2>48",H &@BD@F, <@0>@ :4 D"FF<"HD4&"H\ @BD,*,:,>4, " :4&46F84N
@$D"2@&">46 ^8&4&":,>H>Z< @BD,*,:,>4` 4N " :4&46F8@(@ (D"0*">FH&"". M@Hb @$" B@>bH4b <@(JH &

@BD,*,:,>>@6 FH,B,>4 >"8:"*Z&"H\Fb *DJ( >" *DJ(", @>4 >, b&:b`HFb &2"4<@2"<,>4<Z<422.

18. %&4*J 4N N"D"8H,D" ( ^<$"D(@) <,DZ BD@H4& _(@F:"&44, BD4>bHZ, & D,2@:`P44 757 (1992)
E@&,H" #,2@B"F>@FH4 @H 30 <"b 1992 (@*", 2"BD,V":4 B@FH"&84 4:4 B,D,R4F:,>4, FD,*FH& " :`$@<J
H@D(@&@<J, BD@<ZT:,>>@<J 4:4 @$V,FH&,>>@<J BD,*BD4bH4` & E@`2>@6 C,FBJ$:48, _(@F:"&44

( E,D$4b 4 Q,D>@(@D4b)" 4:4 " :4P"< 4:4 @D(">"< & E@`2>@6 C,FBJ$:48, _(@F:"&44" 23,
>,2"&4F4<@ @H 4N (D"0*">FH&". E *DJ(@6 FH@D@>Z, D,2@:`P4b @$b2":" (@FJ*"DFH&" 2"BD,H4H\

B@*@$>J` *,bH,:\>@FH\ F&@4< " (D"0*">"<" 24 4:4 F 4N H,DD4H@D44. A@*@$>Z, L@D<J:4D@&84

4FB@:\2@&":4F\ H"80, & >,*"&>,6 D,2@:`P44 1160 (1998) E@&,H" #,2@B"F>@FH4 @H 31 <"DH"

1998 (@*" B@ 7@F@&@25.

* * *

21 7@<4H,H *":,, 2"b&4:, RH@ " & *">>@6 F4HJ"P44 F:,*J,H 4FN@*4H\ 42 8"0*@(@ 8@>8D,H>@(@
F:JR"b F JR,H@<, & R"FH>@FH4:

- H@6 FH,B,>4, & 8@H@D@6 94&4b &:"*,,H *">>Z< @$D"2@&">4,<;

- FHDJ8HJDZ D"FBD,*,:,>4b @FH"&T4NFb "8P46, & R"FH>@FH4, ,F:4 :4&46F84, (D"0*">, 4:4

@$D"2@&">4b BD,*FH"&:b`H F@$@6 ,*4>J` 8DJB>,6TJ` (DJBBJ "8P4@>,D@&, " *DJ(4, "8P44 >"N@*bHFb

& DJ8"N $@:\T@(@ R4F:" *,D0"H,:,6;

- BD,*FH"&:,>>@FH4 :4&46F8@(@ BD"&4H,:\FH&" 4 *DJ(4N :4&46F84N BD,*BD4bH46 & E@&,H,

*4D,8H@D@& 4:4 & DJ8@&@*FH&, @$D"2@&">4b 4 4<,`V4NFb J >4N &@2<@0>@FH,6 >"2>"R"H\ *4D,8H@D@&

4:4 JBD"&:b`V4N 4:4 8"84<- :4$@ *DJ(4< @$D"2@< &:4bH\ >" BD@P,FF BD4>bH4b *,:@&ZN D,T,>46".
E<. " =@&Z, F&@*>Z, DJ8@&@*bV4, BD4>P4BZ & @H>@T,>44 B@Db*8" D"$@HZ 7@<4H,H"" ( *@8J<,>H
*:b &>JHD,>>,(@ B@:\2@&">4b), BJ>8H 7.

22 E *DJ(@6 FH@D@>Z, & H@6 0, D,2@:`P44 4FB@:\2J,HFb B@>bH4, (D"0*">FH&" *:b

@BD,*,:,>4b FJ$X,8H@& >, 94&44, " *DJ(4N (@FJ*"DFH&, 2"HD"(4&",<ZN @$b2"H,:\FH&@< B@ >"FH@bV,6

D,2@:`P44 ( F<. BJ>8HZ 3, 5 4 6).

23 AJ>8H 5 D,2@:`P44 757 (1992) E@&,H" #,2@B"F>@FH4.

24 G"< 0,, B@*BJ>8HZ b 4 c BJ>8H" 4, BJ>8H 5 4 B@*BJ>8H b BJ>8H" 7.

25 AJ>8H 8 D,2@:`P44 1160 (1998) E@&,H" #,2@B"F>@FH4.
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19. A@*>bHZ, &@ &H@D@< *@8:"*, 4 &8D"HP, 42:@0,>>Z, & BD,*T,FH&J`V4N BJ>8H"N &@BD@FZ >,

b&:b`HFb @F>@&>Z<4 &@BD@F"<4 >"FH@bV,6 H,<Z. %<,FH, F H,< @H >4N >, J6H4 BD4 :`$@< ">":42,

BD@$:,< 4 B@F:,*FH&46 BD"&@BD,,<FH&" (@FJ*"DFH& *:b (D"0*">FH&" `D4*4R,F84N :4P. % F&b24 F

^H4< >, BD,*FH"&:b,HFb &@2<@0>Z< @$@6H4 4N <@:R">4,< & D"<8"N >Z>,T>,6 H,<Z.

20. % F&@,< B,D&@< *@8:"*, EB,P4":\>Z6 *@8:"*R48 2"*"&":Fb &@BD@F@< @ H@<, b&:b,HFb :4

42JR,>4, BD@$:,< (D"0*">FH&" `D4*4R,F84N :4P FH@:\ 0, >"FJV>Z< &@BD@F@<, 8"8 4 42JR,>4,

BD@$:,<, 8"F"`V4NFb (D"0*">FH&" L424R,F84N :4P26.

21. =,8@H@DZ, R:,>Z 7@<4FF44 FR4H":4, RH@ ^H@H &@BD@F 2"F:J04&",H F8@D,6T,(@ D"FF<@HD,>4b.
?>4 B@*R,D84&":4, RH@ >@D<Z, 8"F"`V4,Fb (D"0*">FH&" `D4*4R,F84N :4P, <@(:4 $Z $ZH\ $@:,,

@$V4<4 & BD"8H48, (@FJ*"DFH& 4 & @$ZR>@< BD"&,, $@:,, :,(8@ B@**"&"bF\ H,< F"<Z<

F4FH,<"H42"P44, & @H:4R4, @H b&>@(@ @HFJHFH&4b 8@>8D,H>ZN B@:@0,>46 @ (D"0*">FH&, L424R,F84N

:4P & 8@>H,8FH, BD"&@BD,,<FH&" (@FJ*"DFH& & 2"8@>@*"H,:\FH&, $@:\T4>FH&" (@FJ*"DFH&.

22. #@:\T4>FH&@ R:,>@& 7@<4FF44 F@R:@, RH@ &@BD@F @ (D"0*">FH&, `D4*4R,F84N :4P >@F4H

&,F\<" FB,P4L4R,F846 N"D"8H,D. % F&b24 F ^H4< @>4 BD,*:"(":4 D"FF<"HD4&"H\ ,(@ :4T\ B@F:,

2"&,DT,>4b D"$@HZ >"* &@BD@F@< @ (D"0*">FH&, L424R,F84N :4P27.

23. C"$@R"b (DJBB", JRD,0*,>>"b >" F@D@8 F,*\<@6 F,FF44 7@<4FF44, >, D"FF<"HD4&":" &@BD@F @

(D"0*">FH&, `D4*4R,F84N :4P &&4*J :"8@>4R>@FH4 F@@H&,HFH&J`V4N BJ>8H@& B,D&@(@ *@8:"*",
B@F&bV,>>ZN ^H@6 BD@$:,<,. G,< >, <,>,,, @>" F@R:" >,@$N@*4<Z< B@*R,D8>JH\, RH@ @HFJHFH&4,

BD@(D,FF" & D"$@H, >"* ^H@6 R"FH\` H,<Z >, F:,*J,H 4FH@:8@&Z&"H\ H"8, RH@ &"0>@FH\ ^H@(@

&@BD@F" >, @F@2>",HFb ,`28. % F&@,< &H@D@< *@8:"*, EB,P4":\>Z6 *@8:"*R48 BD,*:@04:, RH@$Z

*:b JFH">@&:,>4b >,8@H@DZN @D4,>H4D@& *:b $J*JV,6 D"$@HZ 7@<4FF44 >"* ^H@6 R"FH\` H,<Z

C"$@R"b (DJBB" B@F&bH4:" >" F@D@8 &@F\<@6 F,FF44 7@<4FF44 >,8@H@D@, &D,<b D"FF<@HD,>4`

BD@$:,<, JB@<b>JHZN & D"2*,:, A (:"&Z III ,(@ &H@D@(@ *@8:"*". G,< >, <,>,,, C"$@R"b (DJBB"

J*,:4:" (:"&>@, &>4<">4, BD@$:,<"< (D"0*">FH&" L424R,F84N :4P 4 >, 4<,:" &D,<,>4 *:b

D"FF<@HD,>4b &@BD@F" @ `D4*4R,F84N :4P"N.

24. IR4HZ&"b, RH@ >" BbH\*,FbH B,D&@6 F,FF44 & 1999 (@*J 7@<4FF4b, &@2<@0>@, F<@0,H

2"&,DT4H\ D"FF<@HD,>4, &@BD@F" @ (D"0*">FH&, L424R,F84N :4P &@ &H@D@< RH,>44 4,
F@@H&,HFH&,>>@, F&@` D"$@HJ >"* ^H4< &@BD@F@<, EB,P4":\>Z6 *@8:"*R48 FR4H",H, RH@ >" ,,

BbH4*,FbH@6 F,FF44 7@<4FF4b, &@2<@0>@, B@0,:",H BD@F4H\ C"$@RJ` (DJBBJ B@F&bH4H\ >,8@H@D@,

&D,<b &@BD@FJ @$ 42JR,>44 BD@$:,<Z (D"0*">FH&" `D4*4R,F84N :4P & F&b24 F BD"&@BD,,<FH&@<

(@FJ*"DFH&. C"$@R"b (DJBB" <@(:" $Z, & R"FH>@FH4, @$FJ*4H\ &@BD@F @$ @$V,6 >"BD"&:,>>@FH4,
8@H@DJ` >"*:,04H BD4*"H\ D"$@H, >"* ^H@6 R"FH\` H,<Z, 4 &Zb&4H\ &@BD@FZ, B@ 8@H@DZ<

7@<4FF4b <@(:" $Z D,8@<,>*@&"H\ BD"&4H,:\FH&"< F8@>P,>HD4D@&"H\ F&@, &>4<">4, BD4

BD,*FH"&:,>44 F&@4N 8@<<,>H"D4,& 4 2"<,R">46 & F@@H&,HFH&44 F BJ>8H@< 5 D,2@:`P44 52/156
',>,D":\>@6 !FF"<$:,4. C"$@H" C"$@R,6 (DJBBZ >@F4:" $Z 4F8:`R4H,:\>@ " B@*(@H@&4H,:\>Z6"
N"D"8H,D 4 >4 & 8@,6 <,D, >, F8"2":"F\ $Z >,("H4&>@ >" D,8@<,>*"P44, 8@H@DJ` 7@<4FF4b

BD,*FH"&4H ',>,D":\>@6 !FF"<$:,, @H>@F4H,:\>@ ^H@6 R"FH4 H,<Z, 8@(*" @>" 2"&,DT4H F&@` D"$@HJ

>"* &@BD@F@< @ (D"0*">FH&, L424R,F84N :4P.

26 A/CN.4/467, BJ>8H 50.

27 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH4*,FbH"b F,FF4b, )@B@:>,>4, 10
(A/50/10), BJ>8H 205.

28 E<. H"80, 8@<<,>H"D44 EB,P4":\>@(@ *@8:"*R48", H"< 0,, BJ>8H 200.
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B. %2(:b*Z, &ZF8"2">>Z, & S,FH@< 8@<4H,H, >" BbH4*,FbH@6 - BbH\*,FbH

&H@D@6 F,FF4bN ',>,D":\>@6 !FF"<$:,4 & @H>@T,>44 (D"0*">FH&"

`D4*4R,F84N :4P

25. =" BbH4*,FbH@6 4 BbH\*,FbH B,D&@6 F,FF4bN ',>,D":\>@6 !FF"<$:,4 >,F8@:\8@ BD,*FH"&4H,:,6

& S,FH@< 8@<4H,H, BD4F@,*4>4:4F\ 8 <>,>4` 7@<4FF44 @ H@<, RH@, >,F<@HDb >" ">":@(4` <,0*J

(D"0*">FH&@< L424R,F84N :4P 4 `D4*4R,F84N :4P, B@F:,*>,, @F@$,>>@ @H:4R",HFb @H B,D&@(@.

26. A@ <>,>4` >,8@H@DZN BD,*FH"&4H,:,6, ^H@H &@BD@F &"0,> F BD"8H4R,F8@6 H@R84 2D,>4b 4

4>H,D,F,> F H@R84 2D,>4b BD"&@&@6. #Z:@ @H<,R,>@ H"80,, RH@, & @H:4R4, @H B@:@0,>4b

L424R,F84N :4P, 42<,>,>4, (D"0*">FH&" 8@H@DZN <@(:@ $Z B@&:,R\ 2" F@$@6 42<,>,>4b &

@FJV,FH&:,>44 4<4 @F>@&>ZN (D"0*">F84N 4 B@:4H4R,F84N BD"& 4 & @BD,*,:,>>@6 <,D,

^8@>@<4R,F84N 4 F@P4":\>ZN BD"&, *:b `D4*4R,F84N :4P BD,,<FH&,>>@FH\ (@FJ*"DFH& (:"&>Z<

@$D"2@< 4<,,H ^8@>@<4R,F84, 4 "*<4>4FHD"H4&>Z, B@F:,*FH&4b29.

27. I8"2Z&":@F\ H"80,, RH@ &&4*J >":4R4b & BD"8H48, (@FJ*"DFH& & @H>@T,>44 (D"0*">FH&"

`D4*4R,F84N :4P <>@(4N @$V4N ^:,<,>H@& *:b ^H@(@ &@BD@F" FJV,FH&J`H $@:,, $:"(@*"H>Z,

JF:@&4b *:b 8@*4L48"P44 & ,, HD"*4P4@>>@< B@>4<">44, R,< *:b &@BD@F" @ (D"0*">FH&,

L424R,F84N :4P30.

28. =" BbH\*,FbH &H@D@6 F,FF44 ',>,D":\>@6 !FF"<$:,4 >,8@H@DZ, *,:,("P44 & S,FH@< 8@<4H,H,

&>@&\ B@*R,D8>J:4 &"0>@FH\ $J*JV,6 D"$@HZ 7@<4FF44 >"* &@BD@F@< @ (D"0*">FH&, L424R,F84N

:4P & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&. #Z:@ @H<,R,>@, & R"FH>@FH4, RH@ (D"0*">FH&@

`D4*4R,F84N :4P <@(:@ $Z 4<,H\ B@F:,*FH&4b *:b 4<JV,FH&,>>ZN BD"& L424R,F84N :4P31.

C. A4F\<,>>Z, 8@<<,>H"D44 BD"&4H,:\FH&

29. )@ >"FH@bV,(@ &D,<,>4 @H BD"&4H,:\FH& >, B@FHJB":@ >48"84N B4F\<,>>ZN 2"<,R">46 & @H&,H

>" BD@F\$J, F@*,D0"VJ`Fb & BJ>8H, 5 D,2@:`P44 52/156 ',>,D":\>@6 !FF"<$:,4.

III. ?E=?%=!a =!AC!%9+==?EG[, 7?G?CI_ E9+)I+G AC3)!G[ C!#?G+

=!) ]G?5 Q!EG[_ G+;Y

30. )@ BD4>bH4b 7@<4FF4,6 D,T,>4b @ H@<, 8"8 &,FH4 D"$@HJ >"* &@BD@F@< @ (D"0*">FH&,

`D4*4R,F84N :4P, ,6 F:,*J,H JRD,*4H\ D"$@RJ` (DJBBJ. 1"*"R" D"$@R,6 (DJBBZ *@:0>" F@FH@bH\ &

D"FF<@HD,>44 :`$@(@ &@2<@0>@(@ B@*N@*" 8 ^H@6 R"FH4 H,<Z. G"8@, BD,*&"D4H,:\>@, D"FF<@HD,>4,

@$:,(R4:@ $Z BD4>bH4, D,T,>4b 7@<4FF4,6. % >"FH@bV,6 (:"&, BD,*:"(",HFb >,F8@:\8@ &@BD@F@&

*:b D"FF<@HD,>4b D"$@R,6 (DJBB@6.

29 A/CN.4/472/Add.1, BJ>8H 11.

30 G"< 0,, BJ>8H 12.

31 G,<"H4R,F8@, D,2`<, @$FJ0*,>4b & S,FH@< 8@<4H,H, ',>,D":\>@6 !FF"<$:,4 >" BbH\*,FbH

&H@D@6 F,FF44, B@*(@H@&:,>>@, E,8D,H"D4"H@< (A/CN.4/483), BJ>8H 59.
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A. E:,*J,H :4 (D"0*">FH&@ `D4*4R,F84N :4P D"FF<"HD4&"H\

:4T\ & 8@>H,8FH, BD"&@BD,,<FH&" (@FJ*"DFH&?

31. 32 >"2&">4b ^H@6 H,<Z, 8"8 BD,*FH"&:b,HFb, F:,*J,H, RH@ 7@<4FF4b ,V, >, B@FH"&4:" B,D,*

F@$@6 2"*"RJ D"FF<@HD,>4b BD@$:,<Z (D"0*">FH&" `D4*4R,F84N :4P 8"8 H"8@&@6. ?>" @(D">4R4:"

^HJ BD@$:,<J B@F:,*FH&4b<4 BD"&@BD,,<FH&" (@FJ*"DFH& *:b (D"0*">FH&" `D4*4R,F84N :4P. G"8@,

BD"&@BD,,<FH&@ 2"HD"(4&",H >,8@H@DZ, ^:,<,>HZ, 8@H@DZ, 4FB@:\2J`HFb & 8"R,FH&, 8D4H,D4,& *:b

@BD,*,:,>4b (D"0*">FH&" `D4*4R,F8@(@ :4P" 4, F@@H&,HFH&,>>@, <@(JH &,FH4 8 42<,>,>4` ,(@

(D"0*">FH&".

32. ="*@ >"B@<>4H\, RH@, & @H:4R4, @H &@BD@F" @ (D"0*">FH&, L424R,F84N :4P, 8@H@DZ6

7@<4FF4b &B,D&Z, & @BD,*,:,>>@6 FH,B,>4 D"FF<@HD,:" & N@*, D"$@HZ >"* BD@$:,<@6

$,2(D"0*">FH&"32, " 2"H,< & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&, BD@$:,<" (D"0*">FH&"

`D4*4R,F84N :4P 8"8 H"8@&"b >48@(*" >, 42JR":"F\ 7@<4FF4,6. % F&b24 F ^H4< 7@<4FF44 F:,*J,H

D"FF<@HD,H\ &@2<@0>@FH\ D"FT4D,>4b D"<@8 42JR,>4b &H@D@6 R"FH4 ^H@6 H,<Z, H. ,. &@BD@F" @

(D"0*">FH&, `D4*4R,F84N :4P, &Z6*b 2" BD,*,:Z BD"&@BD,,<FH&" (@FJ*"DFH&. C"FT4D,>4,

>Z>,T>,6 H,<Z RD,&"H@ D4F8@< &@2<@0>@(@ *J$:4D@&">4b H,<Z *4B:@<"H4R,F8@6 2"V4HZ.

B. E:,*J,H :4 @(D">4R4&"H\ ^H@ 42JR,>4, BD@$:,<"<4 &@2*,6FH&4b

BD"&@BD,,<FH&" (@FJ*"DFH& >" (D"0*">FH&@ `D4*4R,F84N :4P

& <,0*J>"D@*>@< BD"&,?

33. +F:4 7@<4FF4b BD,*B@RH,H BD@*@:0"H\ @(D">4R4&"H\ 42JR,>4, &@BD@F" @ (D"0*">FH&,

`D4*4R,F84N :4P F4HJ"P4,6 BD"&@BD,,<FH&" (@FJ*"DFH&, H@ @*>4< 42 B,D&ZN &@BD@F@&, >" 8@H@DZ6

BD,*FH@4H @H&,H4H\, b&:b:Fb $Z &@BD@F @ H@<, 2"HD"(4&"`HFb :4 & F&@,< FJV,FH&@&">44

`D4*4R,F84, :4P" BD"&@BD,,<FH&@< (@FJ*"DFH&.

34. +FH\ <>@(@ BD4R4> FR4H"H\, RH@, >,2"&4F4<@ @H BD"&@BD,,<FH&" (@FJ*"DFH&,
BD"&@FJ$X,8H>@FH\ `D4*4R,F84N :4P BD@*@:0",H FJV,FH&@&"H\. =,F<@HDb >" H@H L"8H, RH@ @>4

F@2*"`HFb 2"8@>@< (@FJ*"DFH&", 8@H@D@, F"<@ <@0,H BD,8D"H4H\ FJV,FH&@&">4,, @>4 >, 4FR,2":4

$Z &<,FH, F H"84< (@FJ*"DFH&@< 4:4 ,(@ BD"&@B@Db*8@<33.

35. ?*>"8@, ,F:4 (@FJ*"DFH&@- BD,*T,FH&,>>48 BD@*@:0",H FJV,FH&@&"H\, H@ BD,*FH"&:b,HFb

>,@R,&4*>Z< &@BD@F @ H@<, FH"HJF 8"84N `D4*4R,F84N :4P 2"HD"(4&",HFb H"84< @$D"2@<. ="

@F>@&, 8"84N 8D4H,D4,& @>4 @BD,*,:b`HFb 4 D"2(D">4R4&"`HFb @H H,N `D4*4R,F84N :4P,
(D"0*">FH&@ 8@H@DZN @FH",HFb >,42<,>>Z<? 1"&4F4H :4 ^H@ @H 4N <,FH@>"N@0*,>4b & @*>@< 42

F@@H&,HFH&J`V4N (@FJ*"DFH&? 3:4 ^H@ @$XbF>b,HFb H,< L"8H@<, RH@ @>4 $Z:4 " 2"D,(4FHD4D@&">Z"
&:"FHb<4, 8@H@DZ, H,B,D\ >"N@*bHFb & @*>@< 42 F@@H&,HFH&J`V4N (@FJ*"DFH&? 3:4, 4*b ,V,

*":\T,, @$XbF>b,HFb :4 ^H@ H,< L"8H@<, RH@ $@:\T4>FH&@ *,D0"H,:,6 "8P46 FH":4 (D"0*">"<4

@*>@(@ 42 F@@H&,HFH&J`V4N (@FJ*"DFH&? % F:JR", BD"&@BD,,<FH&" (@FJ*"DFH& @*>@ 4:4 $@:,,

F@@H&,HFH&J`V4N (@FJ*"DFH&, H. ,. *&" 4:4 $@:,, (@FJ*"DFH&"- BD"&@BD,,<>484 4:4 @*>@ (@FJ*"DFH&@-
BD,*T,FH&,>>48 4:4 @*>@ (@FJ*"DFH&@- BD"&@BD,,<>48 <@(JH FR4H"H\ F&@4< B@ (D"0*">F8@6

32 AD,*ZFH@D4` D"$@HZ 7@<4FF44 >"* &@BD@F@< @ (D"0*">FH&,, F<. A/CN.4/467,
BJ>8HZ 8-12; F<. H"80, The Work of the International Law Commisstion , 5th edition
(United Nations publication, Sales No. E.95.V.6), pp. 41-44.

33 EB,P4":\>Z6 *@8:"*R48 D"2*,:b,H <>,>4, @ H@<, RH@ BD"&@B@Db*@8 >@&@(@ (@FJ*"DFH&"

4<,,H " 42>"R":\>Z6" N"D"8H,D, *"0, ,F:4 ,(@ F@*,D0">4, & @F>@&>@< 4*,>H4R>@ F@*,D0">4`

BD"&@B@Db*8" (@FJ*"DFH&"- BD,*T,FH&,>>48".
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BD4>"*:,0>@FH4 H@ 4:4 4>@, `D4*4R,F8@, :4P@, 8@H@D@, >" *"HJ BD"&@BD,,<FH&" (@FJ*"DFH& 4<,:@

(D"0*">F8J` BD4>"*:,0>@FH\ (@FJ*"DFH&"- BD,*T,FH&,>>48". =@ <@0,H F:JR4H\Fb 4 H"8, RH@

`D4*4R,F8@, :4P@ <@0,H >, D"FF<"HD4&"H\Fb 8"8 F&@, B@ ,(@ (D"0*">F8@6 BD4>"*:,0>@FH4 >4

@*>4< 42 ^H4N (@FJ*"DFH&. 7"8 4 & F:JR", L424R,F84N :4P, BD"&@BD,,<FH&@ (@FJ*"DFH& <@0,H

B@D@0*"H\ 8@::4244, 8@H@DZ, >@FbH >,("H4&>Z6 N"D"8H,D ( $,2(D"0*">FH&@) 4:4 B@24H4&>Z6

N"D"8H,D ( *&@6>@, (D"0*">FH&@ 4:4 <>@0,FH&,>>@, (D"0*">FH&@), 4 ^H4 BD@$:,<Z b&:b`HFb >,

BD@FH@ H,@D,H4R,F84<434.

36. A@F:,*FH&4b BD"&@BD,,<FH&" (@FJ*"DFH& *:b (D"0*">FH&" `D4*4R,F84N :4P <@(JH

BD@F:,04&"H\Fb & 2"8@>@*"H,:\FH&, F@@H&,HFH&J`V4N (@FJ*"DFH&, H. ,. (@FJ*"DFH&"- BD,*T,FH&,>>48"
4:4 (@FJ*"DFH&"- BD,,<>48". ),bH,:\>@FH\ `D4*4R,F8@(@ :4P" B@F:, *"HZ BD"&@BD,,<FH&" (@FJ*"DFH&"

<@0,H D,(J:4D@&"H\Fb 2"8@>"<4 4 B@:@0,>4b<4, BD4<,>4<Z<4 8 " 4>@FHD">>Z<" `D4*4R,F84<

:4P"<, N@Hb *@ BD"&@BD,,<FH&" (@FJ*"DFH&" B@ 2"8@>"< 4 B@:@0,>4b< (@FJ*"DFH&"- BD,*T,FH&,>>48"
H"84, `D4*4R,F84, :4P" >, D"FF<"HD4&":4F\ 8"8 " 4>@FHD">>Z," `D4*4R,F84, :4P". G"8@(@ D@*"

D"2:4R4, <,0*J `D4*4R,F84<4 :4P"<4 <@0,H &@2>48>JH\ *"0, & H@< F:JR",, ,F:4 B@>bH4,

" (D"0*">FH&@" `D4*4R,F84N :4P BDb<@ >, @BD,*,:b,HFb 2"8@>@*"H,:\FH&@< F@@H&,HFH&J`V,(@

(@FJ*"DFH&".

37. % N@*, BD,>46 & 7@<4FF44 $Z:" &ZF8"2">" H@R8" 2D,>4b @ H@<, RH@, N@Hb >,8@H@DZ,

BD"&@&Z, F4FH,<Z >, D,(J:4DJ`H (D"0*">FH&@ 8@DB@D"P46, <,0*J>"D@*>@, BD"&@ BD4F&"4&",H

(D"0*">FH&@ ^H4< `D4*4R,F84< :4P"< *:b F&@4N F@$FH&,>>ZN P,:,6 4 RH@ H"8@, (D"0*">FH&@

<@0,H 2"HD"(4&"H\Fb BD"&@BD,,<FH&@< (@FJ*"DFH&35.

38. AD,*FH"&:b,HFb @$V,BD42>">>Z<, RH@, 8"8 4 & F:JR", L424R,F84N :4P, <,0*J>"D@*>@,

BD"&@ >":"(",H >,8@H@DZ, @(D">4R,>4b >" BD"&@ H@(@ 4:4 4>@(@ (@FJ*"DFH&" BD,*@FH"&:bH\ F&@,

(D"0*">FH&@ `D4*4R,F84< :4P"<. 7"8 B@*R,D84&",H @*4> 42 "&H@D@&: "[ '@FJ*"DFH&@] <@0,H *,:"H\

^H@ :4T\ & H@< F:JR",, ,F:4 8@DB@D"P4b :4$@ F@2*">" B@ ,(@ 2"8@>J, :4$@ D"FB@:@0,>" & ^H@<

(@FJ*"DFH&,, 4<,,H & >,< F&@6 DJ8@&@*bV46 4:4 BD@42&@*FH&,>>Z6 P,>HD, :4$@ 8@>HD@:4DJ,HFb

*,D0"H,:b<4 "8P46, b&:b`V4<4Fb (D"0*">"<4 F@@H&,HFH&J`V,(@ (@FJ*"DFH&"" 36. ;@0>@

BD,*B@:@04H\, RH@ ">":@(4R>Z, @(D">4R,>4b BD4<,>b`HFb H"80, & F:JR", BD"&@BD,,<FH&"

(@FJ*"DFH&. =,F@<>,>>@, 4<,`HFb H"80, >,8@H@DZ, BD,2J<BP44, >" 8@H@DZN <@0,H @F>@&Z&"H\Fb

@BD,*,:,>4, (D"0*">FH&" `D4*4R,F84N :4P. ]H4 &@BD@FZ, B@ <>,>4` EB,P4":\>@(@ *@8:"*R48",
*@:0>Z >"N@*4H\Fb & P,>HD, &>4<">4b 7@<4FF44.

34 L. Caflisch, op. cit., pp. 150-151 . E @*>@6 FH@D@>Z, ^H@H "&H@D @H<,R",H, RH@

" N@Hb F:JR"4 $,2(D"0*">FH&" 4 <@(JH &@2>48>JH\, @>4 >" *,:, D,*8@ 4<,`H <,FH@". E *DJ(@6

FH@D@>Z, @> BD4N@*4H 8 &Z&@*J @ H@<, RH@ " H,@D4b <,0*J>"D@*>@(@ R"FH>@(@ BD"&" & P,:@<
D"2D,T4H,:\>@ D,T",H &@BD@F @ &@2<@0>@FH4 8@<B">44 4<,H\ *&" 4:4 $@:,, (D"0*">FH&" ... %

P,:bN JD,(J:4D@&">4b B@24H4&>ZN 8@::4246 (D"0*">FH&" FJ*Z (@FJ*"DFH& $J*JH @H*"&"H\

BD,*B@RH,>4,, 8"8 4 & F:JR", L424R,F84N :4P, H@<J (D"0*">FH&J, 8@H@D@, b&:b,HFb >"4$@:,,

^LL,8H4&>Z<".

35 E<. 2"b&:,>4, (- >" 7D@L"D*" (A/CN.4/SR.2388).

36 Seidl-Hohenveldern, op. cit., p. 8; F<. H"80, ^H@(@ "&H@D" & Völkerrecht (5th
ed., 1984), p. 280.
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C. 7"84, 8"H,(@D44 " `D4*4R,F84N :4P" F:,*J,H D"FF<@HD,H\ 7@<4FF44?

39. % @H:4R4, @H L424R,F84N :4P, `D4*4R,F84, :4P" <@(JH $ZH\ @$:,R,>Z & D"2:4R>Z, L@D<Z.
A@BZH8" @N&"H4H\ `D4*4R,F84, :4P" &@ &F,N H"84N L@D<"N 4:4 8"H,(@D4bN <@(:" $Z B,D,R,D8>JH\

&F` D"$@HJ. 7@<4FF44 F:,*J,H @BD,*,:4H\ H@H H4B `D4*4R,F84N :4P, >" 8@H@D@< @>" F@FD,*@H@R4H

F&@, &>4<">4,.

40. =,8@H@DZ, "&H@DZ B@*R,D84&"`H D"2:4R4, <,0*J *&J<b H4B"<4 8@<<,DR,F84N 8@DB@D"P46:
H,<4, 8@H@DZ, 4>8@DB@D4D@&">Z intuitu personae 4 8@H@DZ, b&:b`HFb BD,0*, &F,(@

"FF@P4"P4b<4 4>*4&4*@& (sociétés de personnes), 4 H,<4, 8@H@DZ, JRD,0*,>Z 4 *:b 8@H@DZN

2>"R4H,:\>Z< F@@$D"0,>4,< b&:b,HFb 8"B4H": (sociétés de capitaux). A@F:,*>46 H4B

8@DB@D"P46 4<,,H $@:,, @HR,H:4&J` BD"&@FJ$X,8H>@FH\, R,< B,D&Z637.

41. E *DJ(@6 H@R84 2D,>4b, D"2:4R4, 2"R"FHJ` BD@&@*4HFb <,0*J R"FH>Z<4 8@DB@D"P4b<4 4

8@DB@D"P4b<4, BD4>"*:,0"V4<4 (@FJ*"DFH&J.

42. =@ <@(JH FJV,FH&@&"H\ ,V, 4 *DJ(4, H4BZ `D4*4R,F84N :4P. % N@*, BD,*Z*JV,6 D"$@HZ

>"* *DJ(4<4 H,<"<4 7@<4FF4b BD4 D"FF<@HD,>44 B@>bH4b " (@FJ*"DFH&@" BD4T:" 8 &Z&@*J @ H@<,
RH@:

" BD"&4H,:\FH&@, 8"8 BD"&4:@, F@FH@4H 42 (@FJ*"DFH&,>>ZN @D(">@& 4 &,*@<FH& 4:4

<4>4FH,DFH&, 8@H@DZ, *,6FH&J`H @H ,(@ 4<,>4. G"84, @D(">Z (@FJ*"DFH&" 4 &,*@<FH&"

BD"&4H,:\FH&" <@(JH F@2*"&"H\Fb 4 >" BD"8H48, R"FH@ F@2*"`HFb 8"8 F"<@FH@bH,:\>Z,

`D4*4R,F84, @$D"2@&">4b & D"<8"N &>JHD,>>,6 BD"&@&@6 F4FH,<Z (@FJ*"DFH&". M@Hb @>4 >,

@$:"*"`H <,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH\` FJ&,D,>>@(@ @$D"2@&">4b, @>4, H,< >, <,>,,,
<@(JH BD,*FH"&:bH\ (@FJ*"DFH&@ 4:4 *,6FH&@&"H\ @H 4<,>4 P,>HD":\>@(@ BD"&4H,:\FH&"

(@FJ*"DFH&", >,@HX,<:,<@6 R"FH\` 8@H@D@(@ @>4 L"8H4R,F84 b&:b`HFb" 38 .

43. !>":@(4R>Z< @$D"2@< & !8H, E@,*4>,>>ZN SH"H@& @$ 4>@FHD">>ZN FJ&,D,>>ZN 4<<J>4H,H"N

1976 (@*"39 @BD,*,:b,HFb " "(,>HFH&@ 4:4 &,*@<FH&@ 4>@FHD">>@(@ (@FJ*"DFH&"" & 8"R,FH&,

@$D"2@&">4b, 8@H@D@, 1) b&:b,HFb F"<@FH@bH,:\>Z< `D4*4R,F84< :4P@<; 2) @D(">@< 4>@FHD">>@(@

(@FJ*"DFH&" 4:4 B@:4H4R,F84< &,*@<FH&@< ,(@; 4:4 $@è:\T"b R"FH\ "8P46 8@H@D@(@ 4:4 *DJ(@(@

JR"FH4b &@ &:"*,>44 4< BD4>"*:,04H 4>@FHD">>@<J (@FJ*"DFH&J 4:4 ,(@ B@:4H4R,F8@<J

B@*D"2*,:,>4`; 4 3) 8@H@D@, >, b&:b,HFb >4 (D"0*">4>@<, >4 TH"H@< E@,*4>,>>ZN SH"H@&, 8"8

^H@ @BD,*,:b,HFb & D"2*,:, 1332 (c) 4 (d) >"FH@bV,(@ "8H", 4 >, F@2*">@ B@ 2"8@>"< :`$@6

HD,H\,6 FHD">Z".

37 L.Caflisch, op. cit., p. 119, note 1. E@(:"F>@ ^H@<J "&H@DJ, " H,D<4>
8@<<,DR,F84, 8@DB@D"P44 @2>"R",H 4>8@DB@D4D@&">>Z, & F@@H&,HFH&44 F 2"8@>@< (DJBBZ :4P,
8@H@DZ, BD,F:,*J`H P,:\ B@:JR,>4b BD4$Z:4 4 >"P,:,>Z >" @FJV,FH&:,>4, 8@<<,DR,F8@6 4:4

BD@<ZT:,>>@6 *,bH,:\>@FH4 & D"<8"N R"FH>@(@ BD"&"". G"< 0,.

38 AD@,8HZ FH"H,6 @ `D4F*48P4@>>ZN 4<<J>4H,H"N (@FJ*"DFH& 4 4N F@$FH&,>>@FH4,
8@<<,>H"D44 8 BJ>8HJ 10 FH"H\4 2, +0,(@*>48 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1991 (@*,
H@< II ( R"FH\ &H@D"b), FHD. 16.

39 United States Code, 1982 Edition, vol. 12, title 28, chap. 97,
section 1603 b); (text reproduced in United Nations, Materials on Jurisdictionnal
Immunities of States and their property (United Nation publication, Sales No. E/F,
81.V.10), pp.55 et seq.
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44. GD">F>"P4@>":\>Z, 8@DB@D"P44 F@FH"&:b`H ,V, @*>J 8"H,(@D4` `D4*4R,F84N :4P40.

45. 7@<4FF44 F:,*J,H D"FF<@HD,H\ &@BD@F @ H@<, >" 8"8@< H4B, `D4*4R,F84N :4P >"*@

F@FD,*@H@R4H\ &>4<">4, & N@*, 42JR,>4b ^H@(@ &@BD@F". ?N&"H &F,N H4B@& `D4*4R,F84N :4P <@( $Z

@8"2"H\Fb HDJ*>@&ZB@:>4<@6 4 *"0, $,FB@:,2>@6 2"*"R,6.

D. 7"84<4 BD"&@&Z<4 @H>@T,>4b<4 F:,*J,H @(D">4R4H\ ^H@ 42JR,>4,?

46. % N@*, BD,*Z*JV4N @$FJ0*,>46 7@<4FF44 B@*R,D84&":@F\, RH@ & @H:4R4, @H L424R,F84N

:4P, `D4*4R,F84, :4P" >, @$b2"H,:\>@ @$:"*"`H @*>4< 4 H,< 0, (D"0*">FH&@< &@ &F,N F&@4N

BD"&@&ZN @H>@T,>4bN41. % F&b24 F ^H4< 7@<4FF44 F:,*J,H D,T4H\, 8"84<4 BD"&@&Z<4

@H>@T,>4b<4 F:,*J,H @(D">4R4H\ ^H@ 42JR,>4,.

E. )@:0>@ :4 42JR,>4, L@8JF4D@&"H\Fb >" " (D"0*">FH&,", " >, >" " FH"HJF,"
BD"&@&ZN :4P & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&, 4:4 @>@ *@:0>@

& 4H@(, @N&"HZ&"H\ H"80, *DJ(4, &@BD@FZ, F&b2">>Z, F *,bH,:\>@FH\`

H"84N `D4*4R,F84N :4P?

47. ;4D>Z, *@(@&@DZ, 2"8:`R,>>Z, B@F:, B,D&@6 <4D@&@6 &@6>Z, F@*,D0":4 FB,P4":\>Z,

B@:@0,>4b, 8"F"`V4,Fb (D"0*">FH&" `D4*4R,F84N :4P42. =,8@H@DZ, *@(@&@DZ @N&"HZ&":4 $@:,,

T4D@846 FB,8HD BD@$:,<, 8"F"`V46Fb `D4*4R,F84N :4P43. 7"8 BD,*FH"&:b,HFb, & >,8@H@DZN

40 % N@*, BD,*T,FH&@&"&T4N @$FJ0*,>46, >"BD4<,D, $Z:@ &ZF8"2">@ <>,>4, @ H@<, RH@,
B@F8@:\8J <>@(@>"P4@>":\>Z, 8@DB@D"P44 @$:"*"`H FD,*FH&"<4 B@2"$@H4H\Fb @ F&@4N F@$FH&,>>ZN

4>H,D,F"N, >,H >J0*Z & D"FF<@HD,>44 ^H@(@ &@BD@F" 7@<4FF4,6. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6

!FF"<$:,4, BbH4*,FbH"b F,FF4b, )@B@:>,>4, 10 (A/50/10), BJ>8H 179.

41 E<. 2"b&:,>4, (- >" G@<JT"H" (A/CN.4/SR.2387); @ H@< 0, F<. H"80, G. Kegel,
Internazionales Privatrecht, 7th ed. (Munich, 1995), p. 413.

42 G"8, 8 BD4<,DJ, & BJ>8H, 3 FH"H\4 54 %,DF":\F8@(@ *@(@&@D" BD,*JF<"HD4&":@F\: " C"&>Z<
@$D"2@< $J*JH FR4H"H\Fb ]:\2"F- 9@H"D4>(F84<4 H, `D4*4R,F84, :4P", 2" 8@H@DZ<4 ^H@ 8"R,FH&@

$J*,H BD42>">@ :4$@ LD">PJ2F84<4 "*<4>4FHD"H4&>Z<4 &:"FHb<4, :4$@ B@ FJ*,$>@<J D,T,>4`".
Materials on succession of States, in respect of matters other than treaties
(United Nations publication, Sales No. E/F.77.V.9), p. 22. !>":@(4R>Z< @$D"2@<, &

F@@H&,HFH&44 F@ FH"H\,6 75 E,>- /,D<,>F8@(@ *@(@&@D": " _D4*4R,F84, :4P", F@2*">>Z, >"

H,DD4H@D4bN, B,D,*">>ZN 3H":44, D"FF<"HD4&"`HFb 8"8 4H":\b>F84,, ,F:4 @>4 BD42>">Z &

8"R,FH&, H"8@&ZN 4H":\b>F84<4 "*<4>4FHD"H4&>Z<4 &:"FHb<4 4:4 B@ D,T,>4` 4H":\b>F8@(@ FJ*"".
Ibid., p. 496.

43 7 BD4<,DJ, & BJ>8H, 1 FH"H\4 75 %,DF":\F8@(@ *@(@&@D" BD,*JF<"HD4&":@F\, RH@:
" % @HFHJB:,>4, @H B@FH">@&:,>46, BD,*JF<@HD,>>ZN & D"2*,:, V R"FH4 X

( ]8@>@<4R,F84, B@:@0,>4b) >"FH@bV,(@ )@(@&@D", &Fb84, 8@>HD"8HZ, 2"8:`R,>>Z, *@ *>b

@BJ$:48@&">4b & ]:\2"F- 9@H"D4>(44 LD">PJ2F8@(@ *,8D,H" @H 30 >@b$Db 1918 (@*" <,0*J

04H,:b<4 ]:\2"F- 9@H"D4>(44 ( L424R,F84<4 4 `D4*4R,F84<4 :4P"<4) 4:4 *DJ(4<4 :4P"<4,
BD@04&"`V4<4 & ]:\2"F- 9@H"D4>(44, F @*>@6 FH@D@>Z, 4 ',D<">F8@6 4<B,D4,6 4:4

(,D<">F84<4 (@FJ*"DFH&"<4 4:4 4N (D"0*">"<4, BD@04&"`V4<4 & ',D<">44, F *DJ(@6

FH@D@>Z, 4 &ZB@:>,>4, 8@H@DZN $Z:@ BD4@FH">@&:,>@ A,D,<4D4,< 4:4 B@F:,*J`V4<

LD">PJ2F84< 2"8@>@*"H,:\FH&@<, $J*JH F@ND">,>Z" ( H"< 0,, FHD. 36-36).
( BD@*@:0,>4,...)
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*@(@&@D"N $@:\T, &>4<">4b J*,:b,HFb F8@D,, BD42>">4` BD"&@&@(@ FH"HJF" 4 B@:JR",<ZN & F&b24 F

>4< BD"&, R,< (D"0*">FH&J `D4*4R,F84N :4P. G"8, 8 BD4<,DJ, & E@(:"T,>44 <,0*J 3>*4,6 4

KD">P4,6 @$ JD,(J:4D@&">44 &@BD@F" @ $J*JV,< LD">PJ2F84N &:"*,>46 & 3>*44 @H 21 @8Hb$Db

1954 (@*" BD,*JF<"HD4&":@F\, RH@: " AD"&4H,:\FH&@ 3>*44 F@(:"T",HFb BD42>"H\ & 8"R,FH&,
2"8@>>ZN 8@DB@D"H4&>Z, @$D"2@&">4b F@ &F,<4 >"*:,0"V4<4 BD"&"<4, 8@H@DZ<4 B@*@$>"b

8&":4L48"P4b F@BD@&@0*",HFb" 44.

48. +F:4 7@<4FF4b BD4<,H D,T,>4, F@ND">4H\ FJV,FH&J`V,, @(D">4R,>4, ^H@6 H,<Z

BD"&@BD,,<FH&@< (@FJ*"DFH&, H@ ,6 F:,*J,H D"FF<@HD,H\ &@BD@F @ H@<, RH@$Z &Z6H4 2" D"<84

42JR,>4b &@BD@F" @ (D"0*">FH&,, F H,< RH@$Z &8:`R4H\ & >,(@ D"FF<@HD,>4, FH"HJF" `D4*4R,F84N

:4P 4 JF:@&46 4N @B,D"P46, &@2>48"`V4N & D,2J:\H"H, BD"&@BD,,<FH&" (@FJ*"DFH&. % B@>bH4,

" FH"HJF" `D4*4R,F84N :4P EB,P4":\>Z6 *@8:"*R48 &8:`R",H, B@<4<@ (D"0*">FH&", BD"&" 4

@$b2"H,:\FH&", BD4FJV4, BD"&@FB@F@$>@FH4 `D4*4R,F8@(@ :4P", &8:`R"b H,, 8@H@DZ, @BD,*,:b`H

H4B `D4*4R,F8@(@ :4P".

F. 7"84< <@( $Z $ZH\ &@2<@0>Z6 D,2J:\H"H D"$@HZ 7@<4FF44

>"* ^H@6 R"FH\` H,<Z?

49. 7"8 4 & F:JR", (D"0*">FH&" L424R,F84N :4P, 7@<4FF44 F:,*J,H D"FF<@HD,H\ H"80, &@BD@F @

&@2<@0>@< 8@>,R>@< D,2J:\H"H, F&@,6 D"$@HZ >"* ^H@6 R"FH\` H,<Z 4 @ L@D<,, 8@H@DJ` @> <@(

$Z BD4>bH\. %<,FH, F H,<, D"FF<"HD4&"H\ ^HJ BD@$:,<J >" *">>@< ^H"B, $Z:@ $Z

BD,0*,&D,<,>>Z<.

43 (... BD@*@:0,>4,)

% 7@>&,>P44 @ BD@<ZT:,>>ZN 4 HD">FB@DH>ZN BD,*BD4bH4bN, F@FH"&:b`V,6 BD4:@0,>4, C 8

G@D(@&@6 8@>&,>P44 <,0*J !&FHD4,6 4 A@:\T,6 @H 25 F,>Hb$Db 1922 (@*" (League of Nations,
Treaty Series , vol. LIX, p. 307), "&FHD46F84< 8@<B">4b<, 8@H@DZ, 4<,:4 BD,*BD4bH4b >"

H,DD4H@D4bN, JFHJB:,>>ZN A@:\T,, BD,*@FH"&:b:@F\ BD"&@ B,D,>,FH4 F&@, <,FH@BD,$Z&">4, &

A@:\TJ 4 2"D,(4FHD4D@&"H\ H"< F&@4 JFH"&Z; ">":@(4R>Z< @$D"2@< & E@(:"T,>44 @ 8@<B">4bN,
2"8:`R,>>@< 16 4`:b 1923 (@*" !&FHD4,6 4 3H":4,6 ( H"< 0,, vol. XXVI, p. 383), 3H":44

BD,*@FH"&:b:@F\ BD"&@ BD@F4H\ B,D,>@F" & 3H":4` <,FH@BD,$Z&">4b 8@<B">46, JBD"&:b`V4N

BD@<ZT:,>>Z<4 4 HD">FB@DH>Z<4 BD,*BD4bH4b<4 >" H,DD4H@D44, JFHJB:,>>@6 7@D@:,&FH&J

3H":44, 4N D,(4FHD"P4` & 3H":44 4 4N 4F8:`R,>4, 42 "&FHD46F84N 8@<<,DR,F84N D,(4FHD@&.

44 Materials on succession of States ..., p. 81.
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IV. 1!79_Q+=3+

50. 7"8 $Z:@ JB@<b>JH@ &ZT, ( BJ>8H 3), ',>,D":\>"b !FF"<$:,b >" F&@,6 @R,D,*>@6 BbH\*,FbH

&H@D@6 F,FF44 &>@&\ BD,*:@04:" BD"&4H,:\FH&"< BD,*FH"&4H\ 2"<,R">4b B@ BD"8H4R,F84<

BD@$:,<"<, &@2>48"`V4<4 & F&b24 F BD"&@BD,,<FH&@< (@FJ*"DFH&, 2"HD"(4&"`V4< (D"0*">FH&@

`D4*4R,F84N :4P, F H,< RH@$Z B@<@R\ 7@<4FF44 BD4>bH\ D,T,>4, @ ,, $J*JV,6 D"$@H, >"* ^H4<

D"2*,:@< H,<Z45. A@8" EB,P4":\>Z6 *@8:"*R48 >, B@:JR4: H"84N 2"<,R">46. G,< >, <,>,,

<>,>4b BD"&4H,:\FH& 4<,`H @F@$@, 2>"R,>4, >" >Z>,T>,< ^H"B, D"$@HZ >"* ^H@6 R"FH\` H,<Z.

51. E H,< RH@$Z B@$J*4H\ BD"&4H,:\FH&" BD,*FH"&4H\ 2"<,R">4b, 7@<4FF4b <@(:" $Z B@0,:"H\

J8"2"H\ & F&@,< *@8:"*, $@:,, R,H8@ H, 8@>8D,H>Z, &@BD@FZ, B@ 8@H@DZ< " <>,>4b BD"&4H,:\FH&,
&ZF8"2">>Z, & S,FH@< 8@<4H,H, 4:4 42:@0,>>Z, & B4F\<,>>@< &4*,, BD,*FH"&:b:4 $Z @F@$Z6

4>H,D,F & 8"R,FH&, ^LL,8H4&>@(@ DJ8@&@*FH&", 8@H@D@<J <@(:" $Z F:,*@&"H\ 7@<4FF4b & F&@,6

*":\>,6T,6 D"$@H," 46.

52. % *@B@:>,>4, 8 &@BD@F"<, 8@H@DZ, C"$@R"b (DJBB" <@(:" $Z BD,*:@04H\ 7@<4FF44 &8:`R4H\

& ,, *@8:"*, F H,< RH@$Z &ZbF>4H\ <>,>4b BD"&4H,:\FH& B@ @$FJ0*,>>Z< & (:"&, III &@BD@F"<,
$Z:@ $Z H"80, B@:,2>@ B@$J*4H\ (@FJ*"DFH&" 8D"H8@ F@@$V4H\ @ F&@,6 BD"8H48, & ^H@6 @$:"FH4,
@$D"H4&T4F\ 8 (@FJ*"DFH&"<, 4<,`V4< @BZH & @$:"FH4 BD"&@BD,,<FH&" (@FJ*"DFH&, F BD@F\$@6

J8"2"H\, 8"8 @BD,*,:b:@F\ (D"0*">FH&@ `D4*4R,F84N :4P, 8"8@6 D,04< BD,*@FH"&:b:Fb

`D4*4R,F84< :4P"<, FH"&T4< & D,2J:\H"H, BD"&@BD,,<FH&" (@FJ*"DFH& " 4>@FHD">>Z<4"
`D4*4R,F84<4 :4P"<4, 4 H. *.

-----

45 C,2@:`P4b 52/156 ',>,D":\>@6 !FF"<$:,4, BJ>8H 5.

46 G"< 0,, BJ>8H 12.


