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II. 7?;;+=G!C33 3 E??#C!/+=3a, A?9IQ+==Y+ ?G AC!%3G+9[EG%

E4>("BJD

[15 4`>b 1998 (@*"]

?$V4, 2"<,R">4b

1. 7"8 4 & F:JR", F BD,*Z*JV4<4 *@8J<,>H"<4, BD,*FH"&:,>>Z<4 7@<4FF44, ^H4 BD@,8HZ

FH"H,6 4 8@<<,>H"D44, BD4>bHZ, & B,D&@< RH,>44 >" F@D@8 &@F\<@6 F,FF44, BD@N@*4&T,6 6 <"b -
26 4`:b 1996 (@*", *@B@:>b`H B,D,R,>\ <>@(4N <,0*J>"D@*>ZN *@8J<,>H@&, 8@H@DZ,

FB@F@$FH&@&":4 D"2&4H4` 4 8@*4L48"P44 <,0*J>"D@*>@(@ BD"&". #,2 &Fb8@(@ F@<>,>4b, ^H@H

*@8J<,>H F@@H&,HFH&J,H 2"F:J0,>>@6 D,BJH"P44 &Z*"`V4NFb `D4FH@&, &N@*bV4N & F@FH"& 7@<4FF44.
]H@H 8@<B:,8F BD@,8H@& FH"H,6 4 8@<<,>H"D44 @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&

BD,*FH"&:b`H F@$@6 *@FH@6>Z6 B@N&":Z D,2J:\H"H >,F8@:\84N *,FbH4:,H46 BD@H4&@D,R4&@(@, >@

>"FH@6R4&@(@ 42JR,>4b 4 HV"H,:\>@(@ 4FF:,*@&">4b BD4>P4B@& de lege ferenda 4 lex lata.
%4*4<@, @BD,*,:,>4, F B@<@V\` 8@<<,>H"D4,& 8 FH"H\b< D"2:4R46 <,0*J ^H4<4 *&J<b

BD4>P4B"<4 B@*R,D84&",H &ZF@846 8"R,FH&,>>Z6 JD@&,>\ JF4:46, BD,*BD4>bHZN 7@<4FF4,6.
7@<<,>H"D46, $,2JF:@&>@, b&:b,HFb @$>"*,04&"`V4< F&4*,H,:\FH&@< BD@*@:0"`V,6Fb D"$@HZ

7@<4FF44 & ^H@6 042>,>>@ &"0>@6 @$:"FH4 <,0*J>"D@*>@(@ BD"&".

2. % >"FH@bV,< *@8J<,>H, <Z 42:@04< >,F8@:\8@ 8D"H84N 8@<<,>H"D4,& 4 2"<,R">46,
F&b2">>ZN F ^H4< BD@FHD">>Z< 4 *":,8@ 4*JV4< *@8J<,>H@<. =, &Z2Z&",H F@<>,>46, RH@ ^H4

F@@$D"0,>4b J0, $Z:4 D"FF<@HD,>Z 7@<4FF4,6, >@ @>4, H,< >, <,>,,, 42:"("`HFb, F H,< RH@$Z

B@*R,D8>JH\ B@H,>P4":\>Z, BD@H4&@D,R4&Z, B@F:,*FH&4b, 8@H@DZ, H"84, BD4>P4BZ <@(JH 4<,H\ &

F:JR", 4N BD4>bH4b $,2 8"84N- :4$@ *":\>,6T4N @$FJ0*,>46. ="T4 8@<<,>H"D44, 8@H@DZ, >,

b&:b`HFb 4FR,DBZ&"`V4<4, $J*JH 8"F"H\Fb F:,*J`V,(@:

A. ?BD,*,:,>4, " B@H,DB,&T,(@ (@FJ*"DFH&"" & F@@H&,HFH&44 F@ FH"H\,6 40

3. 7@(*" 4 8"8 (@FJ*"DFH&@ FH">@&4HFb B@H,DB,&T4<, 4<,,H 042>,>>@ &"0>@, 2>"R,>4, *:b

D"FBD,*,:,>4b >,8@H@DZN BD4&4:,(46. ?BD,*,:,>4, (@FJ*"DFH&" & 8"R,FH&, B@H,DB,&T,(@ BD4*",H

,<J @F@$Z6 FH"HJF B@ @H>@T,>4` 8 (@FJ*"DFH&J, 8@H@D@, F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@,
*,b>4,. ]H@H FH"HJF & F&@` @R,D,*\ B@2&@:b,H B@H,DB,&T,<J (@FJ*"DFH&J HD,$@&"H\ BD"&@&@6

2"V4HZ @H (@FJ*"DFH&"- BD"&@>"DJT4H,:b, 4 @*>4< 42 H"84N FD,*FH& BD"&@&@6 2"V4HZ b&:b`HFb

*,b>4b, 8@H@DZ, & BD@H4&>@< F:JR", FR4H":4F\ $Z <,0*J>"D@*>@- BD@H4&@BD"&>Z<4 *,b>4b<4, >@

>, b&:b`HFb H"8@&Z<4, $J*JR4 2"8@>>Z<4 8@>HD<,D"<4. A@^H@<J BD@P,FF @BD,*,:,>4b (@FJ*"DFH&"

& 8"R,FH&, B@H,DB,&T,(@ 4<,,H &"0>,6T,, 2>"R,>4, *:b :,(4H4<"P44 B@F:,*J`V4N *,b>46,
8@H@DZ, & BD@H4&>@< F:JR", $Z:4 $Z BD@H4&@BD"&>Z<4. A@- &4*4<@<J, & ^H@< 2"8:`R",HFb

>"4$@:,, 2>"R4<Z6 "FB,8H D"$@HZ 7@<4FF44 & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH&.

4. 32 8@<<,>H"D4,& 8 FH"H\, 40 bF>@, RH@ 7@<4FF44 42&,FH>@ @ >":4R44 BD@H4&@D,R46,
F&b2">>ZN F BD@P,FF@< @BD,*,:,>4b, F B@<@V\` 8@H@D@(@ JFH">"&:4&",HFb FH"HJF " B@H,DB,&T,(@
(@FJ*"DFH&"". ):b H@(@ RH@$Z (@FJ*"DFH&@ <@(:@ BD,H,>*@&"H\ >" FH"HJF B@H,DB,&T,(@ (@FJ*"DFH&"

& F@@H&,HFH&44 F@ FH"H\,6 40, @>@ F>"R":" *@:0>@ *@8"2"H\, RH@ BD"&@, 8@H@D@, BD,*B@:@04H,:\>@

$Z:@ >"DJT,>@, BD,*FH"&:b,H F@$@6 " B,D&4R>J`" >@D<J <,0*J>"D@*>@(@ BD"&" 4 RH@ FH@D@>Z
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F&b2">Z ^H@6 B,D&4R>@6 >@D<@6. ]H4 L"8H@DZ b&:b`HFb D,:,&">H>Z<4 BD4 @BD,*,:,>44

B@H,DB,&T,(@ (@FJ*"DFH&"1.

5. % F@@H&,HFH&44 F@ FH"H\,6 3 *:b JFH">@&:,>4b >":4R4b L"8H" F@&,DT,>4b

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&@< >,@$N@*4<@ JFH">@&4H\ *&" F:,*J`V4N

^:,<,>H": *,6FH&4, 4:4 $,2*,6FH&4,, BD4F&"4&",<@, (@FJ*"DFH&J & F@@H&,HFH&44 F <,0*J>"D@*>Z<

BD"&@<, 4, &@- &H@DZN, ^H@ B@&,*,>4, *@:0>@ BD,*FH"&:bH\ F@$@6 >"DJT,>4, <,0*J>"D@*>@(@

@$b2"H,:\FH&", :,0"V,(@ >" (@FJ*"DFH&,- BD"&@>"DJT4H,:,. A@F:,*>,, JF:@&4, D"FF<"HD4&",HFb

7@<4FF4,6 & 8"R,FH&, @$X,8H4&>@(@ ^:,<,>H" B@FD,*FH&@< J8"2">4b >" F4HJ"P44, 8@(*" (@FJ*"DFH&@

" >, &ZB@:>4:@ <,0*J>"D@*>@, @$b2"H,:\FH&@..." 2. 7@<4FF4b 2"b&4:", RH@ BD@H4&@BD"&>@FH\

&@2>48",H & D,2J:\H"H, >,F@$:`*,>4b BD"&4: B@&,*,>4b ".., 8@H@DZ, F `D4*4R,F8@6 H@R84 2D,>4b

@>@ <@(:@ $Z F@$:`FH4..." 3. G,D<4> " F `D4*4R,F8@6 H@R84 2D,>4b" BD,*B@:@04H,:\>@ F&b2"> F

H,D<4>@< " `D4*4R,F846", 8@H@DZ6 @BD,*,:,> 8"8 " @H>@FbV46Fb 8 BD"&@BD4<,>,>4` 4:4

FJ*,$>@<J D"2$4D"H,:\FH&J" 4. A@^H@<J $Z:" &ZF8"2">" 4*,b @ H@<, RH@ BD"&4:@ B@&,*,>4b,
8@H@D@<J >"*:,04H F:,*@&"H\, *@:0>@ $ZH\ 2"8D,B:,>@ & 8"R,FH&, HD,$@&">4b & BD"&, 4 RH@

>,@$N@*4<@ JFH">@&4H\, RH@ (@FJ*"DFH&@- BD"&@>"DJT4H,:\ *@:0>@ F:,*@&"H\ ,<J & F@@H&,HFH&44 F
BD"&@<5. ?BD,*,:,>4, ^H@6 B,D&4R>@6 >@D<Z <@0,H @H:4R"H\Fb & 8@>&,>P4@>>@< 4 @$ZR>@<

<,0*J>"D@*>@< BD"&,.

6. QH@ 8"F",HFb <>@(@FH@D@>>,(@ *@(@&@D", H@ @R,&4*>@, RH@ (@FJ*"DFH&" @F&,*@<:,>Z @

B@:@0,>4bN, 8@H@DZ, @>4 @$b2":4F\ F@$:`*"H\ BD4 BD4F@,*4>,>44 8 *@(@&@DJ. % >,8@H@DZN

F:JR"bN @>4 <@(JH *,:"H\ @(@&@D84 4:4 2"b&:,>4b, 8"F"`V4,Fb ^H4N B@:@0,>46, @*>"8@, &

@F>@&>@<, @>4 D"FF<"HD4&"`HFb & 8"R,FH&, F&b2">>ZN B@:@0,>4b<4 *@(@&@D" & P,:@< - pacta
sunt servanda. )DJ(4, (@FJ*"DFH&" <@(JH D"FF<"HD4&"H\Fb & 8"R,FH&, B@H,DB,&T4N & D,2J:\H"H,

>"DJT,>46 >,8@H@DZN B@:@0,>46 & 2"&4F4<@FH4 @H BD"&@@H>@T,>4b, JFH">@&:,>>@(@ *@(@&@D@<.
="BD4<,D, & F:JR", L@D<J:4D@&">4b 4 BD4>bH4b @(@&@D@8 BD"&@@H>@T,>4, <,0*J

FL@D<J:4D@&"&T4< @(@&@D8J (@FJ*"DFH&@< 4 BD42>"&T4< ,, (@FJ*"DFH&@< 42<,>b,HFb 4 F@&,DT,>>@

@R,&4*>@ @H:4R",HFb @H BD"&@@H>@T,>4b <,0*J FL@D<J:4D@&"&T4< @(@&@D8J (@FJ*"DFH&@< 4

(@FJ*"DFH&@<, &Z*&4>J&T4< BD@H4& >,, &@2D"0,>4b. QH@ 8"F",HFb @$ZR>@(@ <,0*J>"D@*>@(@ BD"&",
H@ (@FJ*"DFH&" <@(JH $ZH\ F&b2">Z >@D<@6 >,2"&4F4<@ @H H@(@, &ZD"24:4 :4 @>4 8@>8D,H>@,

F@(:"F4, F >,6 4:4 >,H. ?>4 <@(JH $ZH\ `D4*4R,F84 F&b2">Z >@D<@6 >" @F>@&, <@:R":4&@(@

F@(:"F4b6 4:4 & F4:J H@(@, RH@ ^H" >@D<" " F JR,H@< F"<@(@ F&@,(@ N"D"8H,D"" 4 " &"0>@FH4

1 AJ>8H 4, 8@<<,>H"D46 8 FH"H\, 40.

2 AJ>8H 1, 8@<<,>H"D46 8 FH"H\, 3.

3 AJ>8H 7, 8@<<,>H"D46 8 FH"H\, 3 ( B@*R,D84&">4, *@$"&:,>@).

4 Oxford English Dictionary (vol. VIII, Clarendon Press, 2nd ed., 1989),
at. 320.

5 7"8 BD,*FH"&:b,HFb, ^H" 4*,b $Z:" B@*H&,D0*,>" 7@<4FF4,6 & ,, 8@<<,>H"D44 8

FH"H\, 40 (2) (e) (iii), BJ>8H 22, 8@<<,>H"D46 8 FH"H\, 40.

6 % H,N F:JR"bN, 8@(*" >, $Z:4 J*@&:,H&@D,>Z HD,$@&">4b, F&b2">>Z, F >"FH@6R4&@

&@2D"0"`V4< (@FJ*"DFH&@<.
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F@@H&,HFH&J`V4N BD"&" F@2*",H @$b2"H,:\FH&" B@ @H>@T,>4` 8 <,0*J>"D@*>@<J F@@$V,FH&J7.
G"84< @$D"2@<, FJV,FH&J`H *&" JF:@&4b, 8@H@DZ, *@:0>Z F@$:`*"H\Fb, BD,0*, R,< (@FJ*"DFH&@

<@0,H BD4$,("H\ 8 @$ZR>@<J <,0*J>"D@*>@<J BD"&J. %@- B,D&ZN, $J*,H >,@$N@*4<Z< *:b ^H@(@

(@FJ*"DFH&" JFH">@&4H\ HD,$@&">4b, F&b2">>Z, F BD42>">4,< >@D<Z @$ZR>@(@ <,0*J>"D@*>@(@

BD"&", H. ,. ,*4>@@$D"2>"b (@FJ*"DFH&,>>"b BD"8H48" 4 opinio juris sive necessitatis 8, 4,
&@- &H@DZN, @>@ *@:0>@ *@8"2"H\ >":4R4, BD"&@@H>@T,>4b 4:4 *@FH"H@R>@6 F&b24 <,0*J

>"DJT4H,:,< 4 (@FJ*"DFH&@<, HD,$J`V4< BD42>">4b ,(@ & 8"R,FH&, B@H,DB,&T,(@ (@FJ*"DFH&",
*@FH"H@R>ZN *:b B@:JR,>4b BD@P,FFJ":\>@6 BD"&@FB@F@$>@FH4 & F@@H&,HFH&44 F@ FH"H\,6 40.

7. EH"H\b 40 b&:b,HFb @*>4< 42 &"0>ZN B@:@0,>46, D"2XbF>b`V4N, 8@(*" (@FJ*"DFH&@ $J*,H

4<,H\ locus standi *:b B@*"R4 4F8" F HD,$@&">4,< @ FD,*FH&"N BD"&@&@6 2"V4HZ, 42:@0,>>ZN &

FH"H\bN 41-46. ?>" H"80, BD,*JF<"HD4&",H B,D&@>"R":\>@, JF:@&4,, 8@H@D@, *@:0>@ $ZH\

&ZB@:>,>@ *@ H@(@, 8"8 (@FJ*"DFH&@ <@0,H BD4>bH\ 2"8@>>Z, 8@>HD<,DZ & @H>@T,>44 (@FJ*"DFH&"-
BD"&@>"DJT4H,:b. ]H" FH"H\b *@:0>" D,(:"<,>H4D@&"H\ B@Db*@8 BD,*@FH"&:,>4b BD"&@FB@F@$>@FH4

BD4 *@:0>@< JR,H, *&JN 4FH@R>48@& <,0*J>"D@*>@(@ BD"&".

B. AD@&,*,>4, D"2:4R4b <,0*J 8@>&,>P4@>>Z<4 <,N">42<"<4 4 <,D"<4,
BD4>4<",<Z<4 & F@@H&,HFH&44 F @$ZR>Z< <,0*J>"D@*>Z< BD"&@<

8. %ZH,8"`V"b 42 BD,*@FH"&:,>4b BD"&@FB@F@$>@FH4 & F@@H&,HFH&44 F@ FH"H\,6 40 BD@$:,<"

2"8:`R",HFb & HDJ*>@FH4 @BD,*,:,>4b H@(@, 8"84, <,N">42<Z <@(JH BD4<,>bH\Fb & F:JR",

>"DJT,>4b H,N 4:4 4>ZN 8@>8D,H>ZN B@:@0,>46. %Z$@D 4FB@:\2J,<ZN BD4>J*4H,:\>ZN BD@P,*JD

4:4 BD@P,*JD D"2D,T,>4b FB@D@& @H:4R",HFb & 8@>&,>P4@>>@< 4 @$ZR>@< <,0*J>"D@*>@< BD"&,.
)@(@&@D <@0,H BD,*JF<"HD4&"H\ @*>@ FD,*FH&@, 8@>8D,H>@ F&@6FH&,>>@, *@(@&@DJ, & H@ &D,<b 8"8

@$ZR>@, <,0*J>"D@*>@, BD"&@ <@0,H *@BJF8"H\ Db* <,D, >, BD,*JF<@HD,>>ZN *@(@&@D@<.
="BD4<,D, & H@ &D,<b 8"8 @$V4<4 D"<8"<4 %F,<4D>@6 H@D(@&@6 @D(">42"P449 BD,*JF<@HD,>Z

8@>HD<,DZ,

7 Barcelona Traction, Light and Power Co. Case (Belgium v. Spain) (Second
Phase) (Barcelona Traction case) (1970) I.C.J. Reps., 3, at para. 33; 4:4 >@D<" jus
cogens.

8 Asylum case (Columbia v. Peru) (1950) I.C.J. Reps. 266; North Sea Continental
Shelf case (FRG v. Denmark; FRG v. The Netherlands) (1969) I.C.J. Reps. 3,
at para. 77.

9 )@(@&@D,>>@FH\ @ BD"&4:"N 4 BD@P,*JD"N JD,(J:4D@&">4b FB@D@& (1994 (@*).

/...
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BD4<,>,>4, ^H4N <,D D,(J:4DJ,HFb BD@P,*JD>Z<4 HD,$@&">4b<410. %<,FH, F H,< ,F:4 FH"H\4 30 4

47-50 ^H4N BD@,8H@& FH"H,6 $J*JH BD42>">Z & 8"R,FH&, @$ZR>@(@ <,0*J>"D@*>@(@ BD"&"11, H@

HD,$@&">4b, >,@$N@*4<Z, *:b BD4>bH4b 2"8@>>ZN 8@>HD<,D, $J*JH D,(:"<,>H4D@&">Z & (@D"2*@

<,>\T,6 FH,B,>4. EJV,FH&J`H D"2>@(:"F4b @H>@F4H,:\>@ H@(@, $J*JH :4 BD@P,*JDZ JD,(J:4D@&">4b

FB@D@& %F,<4D>@6 H@D(@&@6 @D(">42"P44 4F8:`R"H\ BD4>bH4, @*>@FH@D@>>4N 8@>HD<,D,
BD,*JF<@HD,>>ZN BD@,8H"<4 FH"H,612. AD@$:,<" &@2>48",H BD4 @BD,*,:,>44 H@(@, & 8"84N

F4HJ"P4bN <,DZ F@(:"F>@ @$ZR>@<J <,0*J>"D@*>@<J BD"&J $J*JH $@:,, J<,FH>Z<4, R,< <,DZ,
BD,*JF<@HD,>>Z, *@(@&@D@<.

9. % F@@H&,HFH&44 F@ FH"H\,6 40 (2) (e) (@FJ*"DFH&@ b&:b,HFb " B@H,DB,&T4< (@FJ*"DFH&@<",
8@(*" $Z: >"DJT,> <>@(@FH@D@>>46 *@(@&@D 4:4 >@D<" @$ZR>@(@ <,0*J>"D@*>@(@ BD"&". QH@

BD@4FN@*4H & F:JR", R"FH4R>@(@ *J$:4D@&">4b? % *,:, @ =48"D"(J" EJ* BD4 @BD,*,:,>44

B@:@0,>46, BD,*JF<"HD4&"`V4N 2"V4HJ BD"& R,:@&,8", BD4T,: 8 &Z&@*J @ H@<, RH@ " 8@(*" BD"&"
R,:@&,8" 2"V4V"`HFb <,0*J>"D@*>Z<4 8@>&,>P4b<4, H@ 2"V4H" @FJV,FH&:b,HFb & L@D<, H"84N

BD@P,*JD >"$:`*,>4b 4:4 @$,FB,R,>4b F@$:`*,>4b BD"& R,:@&,8", 8@H@DZ, BD,*JF<@HD,>Z & F"<4N

8@>&,>P4bN" 13. =" BD"8H48, ^H@ &8:`R",H D,(:"<,>H"P4` F@$:`*,>4b B@:@0,>46 @ BD"&"N

R,:@&,8", @N&"HZ&",<ZN 8@>&,>P4b<4, & FL,DJ 8@<B,H,>P44 8@>&,>P4@>>ZN @D(">@&, 8@H@DZ<4 &

*">>@< F:JR", $Z:4 <,N">42<Z, BD,*JF<@HD,>>Z, 7@>&,>P4,6 ?D(">42"P44 "<,D48">F84N

(@FJ*"DFH& @ BD"&"N R,:@&,8" ( A"8H E">- M@F,), 4 BD,*JF<"HD4&",H ,, F@&D,<,>>@, BD4<,>,>4,.
AD,*FH"&:b,HFb, RH@ @$V46 BD4>P4B 2"8:`R",HFb & H@<, RH@ 8@(*" H" 4:4 4>"b 8@>&,>P4b

BD,*JF<"HD4&",H <,N">42<Z *:b D,"(4D@&">4b >" >"DJT,>4b, H@ BD4@D4H,H@< B@:\2J`HFb ^H4

<,N">42<Z. G"84< @$D"2@<, >"BD4<,D, :`$Z, <,DZ, F&b2">>Z, F B@:@0,>4b<4 7@>&,>P44 @

:48&4*"P44 &F,N L@D< D"F@&@6 *4F8D4<4>"P44, <@(JH 8@>HD@:4D@&"H\Fb 7@<4H,H@< B@ :48&4*"P44

D"F@&@6 *4F8D4<4>"P44 & D"<8"N Q"FH4 II @ 8@>HD@:, 4 @$,FB,R,>44 F@$:`*,>4b B@:@0,>46 F@

FH@D@>Z BD,*FH"&4H,:b<4 FHD"> - JR"FH>4P 7@>&,>P44 & 7@<4H,H,.

10. E4HJ"P4b & F:JR", @$ZR>@(@ <,0*J>"D@*>@(@ BD"&" $J*,H 4>@6. 7@(*" BD,H,>24b $"24DJ,HFb

4F8:`R4H,:\>@ >" @$ZR>@< <,0*J>"D@*>@< BD"&,, H@ (@FJ*"DFH&@ *@:0>@ $J*,H *@8"2"H\

FJV,FH&@&">4, >@D<Z & @$ZR>@< <,0*J>"D@*>@< BD"&, 4 JFH">@&4H\, RH@ >"DJT,>4, ^H@6 >@D<Z

4<,,H B@F:,*FH&4b *:b @$b2"H,:\FH& erga omnes, H. ,. @$b2"H,:\FH& B@ @H>@T,>4` 8 F@@$V,FH&J

(@FJ*"DFH&. 7@<4FF4b BD42>":" ^H@ HD,$@&">4,. aF>@, RH@ >"DJT,>4, >, &F,N " BD"&" *",H &F,<

(@FJ*"DFH&"< BD"&@ FR4H"H\ F,$b " B@H,DB,&T4<4". % *,:, @ 8@<B">44 " #"DF,:@>" GD^8T>" 14

10 ="BD4<,D, FH"H\b 22 )@(@&@D,>>@FH4 @ BD"&4:"N 4 BD@P,*JD"N JD,(J:4D@&">4b FB@D@&

BD,*JF<"HD4&",H BD@T,FH&4, D"2J<>@(@ B,D4@*" &D,<,>4 *:b &ZB@:>,>4b, BD,0*, R,< <@0,H $ZH\

BD4@FH">@&:,>@ *,6FH&4, :\(@H.

11 A@:@0,>4b @ 8@>HD<,D"N $Z:4 B@ F"<@6 <,>\T,6 <,D, BD42>">Z & 8"R,FH&, JF:@&46,
8@H@DZ, >"*:,04H JR4HZ&"H\ BD4 @P,>8, @$@F>@&">>ZN 8@>HD<,D; Case Concerning the
Gabtikovo-Nagymaros Project (Hungary v. Slovakia), Judgement of 25 September 1997,
at para. 33.

12 Sornarajah, M., "WTO Dispute Settlement Mechanisms: An ASEAN Perspective",
in Chia, S.Y. and Tan, Joseph L.H. (eds.), ASEAN in the WTO: Challenges and
Responses (Institute of Southeast Asian Studies, ASEAN Secretariat, 1996), III, at
122-124; @F@$,>>@ & @H>@T,>44 BD4<,>,>4b E@,*4>,>>Z<4 SH"H"<4 B@:@0,>4b "super 301".

13 Nicaragua case [1986] I.C.J. Reps. 134, para. 267.

14 [1970] I.C.J. Reps. 14.
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EJ*, & R"FH>@FH4, BD4T,: 8 &Z&@*J @ FJV,FH&@&">44 >,8@H@DZN @$b2"H,:\FH& B@ @H>@T,>4` 8

<,0*J>"D@*>@<J F@@$V,FH&J & F4:J "... &"0>@(@ 2>"R,>4b F@@H&,HFH&J`V4N BD"& ..." 15. EJ*

2"b&4: @ H@<, RH@ ^H4 BD"&" b&:b`HFb >"FH@:\8@ &"0>Z<4, RH@ &F, (@FJ*"DFH&" " `D4*4R,F84
2"4>H,D,F@&">Z" & 4N 2"V4H,16. EJ* @BD,*,:4: H"84, >@D<Z 8"8 >@D<Z, FH"&bV4, &>, 2"8@>"

"8HZ "(D,FF44, (,>@P4*" 4 >"DJT,>4b *DJ(4N @F>@&>ZN BD"& R,:@&,R,F8@6 :4R>@FH4, 8@H@DZ,

&8:`R"`H & F,$b 2"V4HJ @H D"$FH&" 4 D"F@&@6 *4F8D4<4>"P4417. )":,, EJ* 2"b&4:, RH@ "... >"

J>4&,DF":\>@< JD@&>, *@8J<,>HZ, & 8@H@DZN 2"8D,B:,>Z BD"&" R,:@&,8", >, >"*,:b`H (@FJ*"DFH&"

BD"&@< 2"V4V"H\ 0,DH& >"DJT,>46 H"84N BD"& >,2"&4F4<@ @H (D"0*">F8@6 BD4>"*:,0>@FH4" 18,
F*,:"& H,< F"<Z< &Z&@* @ H@<, RH@ FD,*FH&" 2"V4HZ & F:JR", BD,*B@:"(",<ZN >"DJT,>46

@$b2"H,:\FH& erga omnes >"N@*bHFb >" D,(4@>":\>@< JD@&>, >" @F>@&, <,N">42<@&,
BD,*JF<@HD,>>ZN H"84<4 8@>&,>P4b<419. % @BD,*,:,>>@6 FH,B,>4 8"8 & D,T,>44 B@ *,:J @

=48"D"(J", H"8 4 & D,T,>44 B@ *,:J @ 8@<B">44 " #"DF,:@>" GD^8T>" @HD"0,>Z <>,>4b, 8@H@DZ,

>"*,:b`H <,DZ, BD,*JF<@HD,>>Z, *@(@&@D@<, BD,4<JV,FH&,>>@6 F4:@6 B@ @H>@T,>4` 8 @$ZR>@<J

<,0*J>"D@*>@<J BD"&J ( B@ 8D"6>,6 <,D, & @$:"FH4 BD"& R,:@&,8").

11. %4*4<@, 7@<4FF4b <@(:" $Z 42JR4H\ ^H4 &@BD@FZ & P,:bN D"2XbF>,>4b &@BD@F" @ H@<,
*@:0>Z :4 *,6FH&4H,:\>@ 8@>&,>P4@>>Z, <,N">42<Z 4<,H\ BD,4<JV,FH&,>>J` F4:J >"* @$ZR>Z<

<,0*J>"D@*>Z< BD"&@<. E JR,H@< &ZT,42:@0,>>ZN 8@<<,>H"D4,& 7@<4FF4b <@0,H B@0,:"H\

BD@*@:04H\ D"FF<@HD,>4, &@BD@F" @ 0,:"H,:\>@FH4 D"2D"$@H84 @H*,:\>ZN B@:@0,>46, 8"F"`V4NFb

*&JN 4FH@R>48@& <,0*J>"D@*>@(@ BD"&" & D"<8"N F@&,DT,>>@ @H*,:\>ZN B@:@0,>46, " >,

8@<$4>4D@&">>@(@ B@:@0,>4b, 8"8 @$FH@4H *,:@ & >"FH@bV,, &D,<b & F@@H&,HFH&44 F@ FH"H\,6 40.
%4*4<@, &@BD@F @ H@<, 8"84, BD"&" 4<,`H BD,4<JV,FH&,>>J` F4:J 4:4 8"84, <,N">42<Z 2"V4HZ

*@:0>Z BD4<,>bH\Fb, 2"&4F4H & 2>"R4H,:\>@6 FH,B,>4 @H @$FH@bH,:\FH& 4 JF<@HD,>4b

BD"&@@$:"*"H,:b. +F:4 H@:\8@ & 8@>&,>P44 8@>8D,H>@ >, BD,*JF<"HD4&",HFb, RH@ @>" 4<,,H

BD,4<JV,FH&,>>J` F4:J >"* @$ZR>Z< <,0*J>"D@*>Z< BD"&@<, &Z$@D <,N">42<" <@0,H $ZH\

&B@:>, @FH"&:,> >" JF<@HD,>4, BD"&@@$:"*"H,:b. a&:b,HFb :4 ^H" F4HJ"P4b lex lata 4:4 de lega
ferenda?

C. 7@>HD<,DZ

12. ;Z F@(:"F>Z F @$V4< <>,>4,< @ H@<, RH@ BD"&@ (@FJ*"DFH& >" BD4>bH4, 8@>HD<,D & @H&,H

>" BD@H4&@BD"&>Z, *,b>4b *@BJF8",HFb @$ZR>Z< <,0*J>"D@*>Z< BD"&@<. ?*>"8@, 8"8 4 >,8@H@DZ,

R:,>Z 7@<4FF44, <Z H"80, FH"&4< B@* F@<>,>4, 0,:"H,:\>@FH\ JFH">@&:,>4b BD"&@&@(@ D,04<"

*:b 8@>HD<,D & D"<8"N @H&,HFH&,>>@FH4 (@FJ*"DFH& 42- 2" B@H,>P4":\>@ >,("H4&>ZN B@F:,*FH&46. #,2

JV,D$" ^H@6 B@24P44 <Z 0,:",<, H,< >, <,>,,, 42:@04H\ >,8@H@DZ, F@@$D"0,>4b B@ B@&@*J 8@>HD<,D.

13. % FH"H\bN 48 4 50 JFH">"&:4&"`HFb >,8@H@DZ, JF:@&4b, @(D">4R4&"`V4, &4*Z <,D, 8@H@DZ,

<@(JH $ZH\ BD4>bHZ, @*>"8@ & >4N >, D,T",HFb 8:`R,&@6 &@BD@F @ H@<, *@:0>Z :4 BD4>bHZ,

<,DZ $ZH\ F&b2">Z 4:4 4<,H\ @BD,*,:,>>J` F&b2\ F >"DJT,>>Z< BD"&@<. K"8H4R,F84, FH"H\b 50

15 Barcelona Traction, Light and Power Co. Case (Belgium v. Spain) (Second
Phase) (Barcelona Traction case) [1970] I.C.J. Reps. 3, at para. 33.

16 Ibid.

17 Ibid., at para. 35.

18 Ibid., at para. 91.

19 Ibid.
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& P,:@<, 8"8 BD,*FH"&:b,HFb, >, $J*,H @HD"0"H\ BD"8H48J (@FJ*"DFH& 4:4 @$ZR>@, <,0*J>"D@*>@,

BD"&@. ]H@ F:@0>Z, &@BD@FZ, FJH\ 8@H@DZN, &4*4<@, $Z:@ $Z $@:,, P,:,F@@$D"2>Z< D"FF<@HD,H\

>" L@DJ<, FB,P4":4FH@&, " >, & D"<8"N H,8JV,6 D"$@HZ >"* ^H4<4 BD@,8H"<4 FH"H,6.

14. AD4<,>,>4, 8@>HD<,D B@2&@:b,H B@H,DB,&T,<J (@FJ*"DFH&J @HN@*4H\ @H @$b2"H,:\FH&,
8@H@DZ<4 @>@ @$ZR>@ $Z:@ $Z F&b2">@, 4 F@&,DT"H\ *,b>4b, 8@H@DZ, & 4>@< F:JR", b&:b:4F\ $Z

<,0*J>"D@*>@- BD@H4&@BD"&>Z<4 *,b>4b<4. EH"H\b 30 4F8:`R",H BD@H4&@BD"&>@FH\ H"8@(@ *,b>4b,
8@(*" @>@ F@&,DT,>@ & 2"8@>>@< B@Db*8, & @H&,H >" <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,,
F@&,DT,>>@, BD@H4& >,(@ *DJ(4< (@FJ*"DFH&@<. M@Hb & 8@<<,>H"D4bN *,:",HFb JH@R>,>4, F

B@<@V\` "8P,>H" >" H@<, RH@ H"84, <,DZ *@:0>Z BD4>4<"H\Fb & 2"8@>>@< B@Db*8, " &
F@@H&,HFH&44 F JF:@&4b<4, BD,*JF<@HD,>>Z<4 & <,0*J>"D@*>@< BD"&," 20, FJV,FH&J`H b&>Z,

BD@H4&@D,R4b & 8@<<,>H"D4bN @H>@F4H,:\>@ JF:@&46, BD,*JF<@HD,>>ZN <,0*J>"D@*>Z< BD"&@<. E

@*>@6 FH@D@>Z, 7@<4FF4b 2"b&:b,H, RH@ P,:\ 8@>HD<,D $J*,H "... B@ @BD,*,:,>4`, F@FH@bH\ &

>"8"2">44 4:4 @$,FB,R,>44 4FB@:>,>4b" 21, F *DJ(@6 FH@D@>Z, @>" H"80, 2"b&:b,H, RH@

BD4<,>,>4, 8@>HD<,D, &ZN@*bV4N 2" D"<84 4N 2"8@>>ZN LJ>8P46 4:4 P,:,6, F*,:",H *,b>4,

BD@H4&@BD"&>Z<, @F@$,>>@ ,F:4 P,:\ 2"8:`R":"F\ & >"8"2">4422.

15. AD4<,>,>4, 4 &@2*,6FH&4, ^8@>@<4R,F84N F">8P46 & 8"R,FH&, 8@>HD<,D >,42$,0>@ 2"&4FbH @H

^8@>@<4R,F8@(@ 4 B@:4H4R,F8@(@ FH"HJF" B@H,DB,&T,(@ (@FJ*"DFH&" 4 (@FJ*"DFH&"- BD"&@>"DJT4H,:b.
]H" FB@F@$>@FH\ &&@*4H\ F">8P44 4 *@$4&"H\Fb F@@H&,HFH&J`V,(@ &@2*,6FH&4b B@RH4 &F,(*" b&:b,HFb

>,D"&>@6. #@:,, F4:\>Z, & ^8@>@<4R,F8@< 4:4 B@:4H4R,F8@< B:">, (@FJ*"DFH&" >,42$,0>@ $J*JH

4<,H\ $@è:\T4, &@2<@0>@FH4 BD4>4<"H\ ^LL,8H4&>Z, 8@>HD<,DZ B@ FD"&>,>4` F $@:,, F:"$Z<4

(@FJ*"DFH&"<4, @F@$,>>@ D"2&4&"`V4<4Fb 4 >"4<,>,, D"2&4HZ<4 (@FJ*"DFH&"<4. A@*@$>Z<

@$D"2@<, &@2*,6FH&4, 8@>HD<,D, BD4>bHZN & @H>@T,>44 $@:,, F:"$ZN (@FJ*"DFH&, & @$V,< $J*,H

(@D"2*@ $@:,, F4:\>Z<, R,< &@2*,6FH&4, >" $@:,, F4:\>Z, (@FJ*"DFH&". A@^H@<J BD4<,>,>4,

8@>HD<,D $J*,H $@:,, &Z(@*>Z< *:b $@:,, F4:\>ZN (@FJ*"DFH& 4 B@H,>P4":\>@ B@*@D&,H :`$J`

F4FH,<J, @F>@&">>J` >" D"&,>FH&, 4 FBD"&,*:4&@FH4.

16. ;":@ 8H@ FB@D4H F H,<, RH@ ^8@>@<4R,F84, F">8P44 @8"2Z&"`H >,$:"(@BD4bH>@, &@2*,6FH&4,

>" ^8@>@<4R,F8@, B@:@0,>4, & (@FJ*"DFH&,. 3D@>4R>@, RH@ >"DJT,>4, (@FJ*"DFH&@< ,(@

<,0*J>"D@*>ZN @$b2"H,:\FH& $J*,H 4<,H\ B@F:,*FH&4b, 2"8:`R"`V4,Fb & BD4R4>,>44 FHD"*">46 ,(@

>"F,:,>4`, 8@H@D@, J0, 4 H"8 <@0,H FHD"*"H\ @H D,BD,FF4&>@(@ D,04<". % 8@>,R>@< FR,H,,
B@F:,*FH&4b ^8@>@<4R,F84N F">8P46 $J*JH 4FBZHZ&"H\ >4 & R,< >, B@&4>>Z, (D"0*">,, >"

8@H@DZN $J*,H &@2:"("H\Fb &4>" 2" BD@H4&@BD"&>@, *,b>4,, 2" 8@H@D@, @>4 :4R>@ @H&,HFH&,>>@FH4

>, >,FJH.

17. AD4<,>,>4, 8@>HD<,D >, *@:0>@ >,("H4&>Z< @$D"2@< F8"2Z&"H\Fb >" BD"&"N HD,H\4N

(@FJ*"DFH&. M@Hb BD"&" HD,H\4N (@FJ*"DFH& 4 BD@H4&@BD"&>@FH\ *,6FH&46, 2"HD"(4&"`V4N HD,H\4

(@FJ*"DFH&", BD,*JF<"HD4&"`HFb FH"H\,6 47 (3), @>", &4*4<@, >, @$,FB,R4&",H *@FH"H@R>@,

F*,D04&">4, @H BD4>bH4b >,F@D"2<,D>ZN 4:4 >,FBD"&,*:4&ZN <,D. 7@<4FF4b &ZD"24:"

@2"$@R,>>@FH\ B@ ^H@<J B@&@*J, 2"b&4&, RH@ " ^H@ *":,8@ >, H,@D,H4R,F8"b (4B@H,2"", 4 @>"

J8"2":" F4HJ"P44, 8@(*" 8@>HD<,DZ $Z:4 BDb<@ 4 BD,*>"<,D,>>@ >"BD"&:,>Z BD@H4& >,&4>@&>ZN

20 AJ>8H 2, 8@<<,>H"D46 8 FH"H\, 30.

21 AJ>8H 3, 8@<<,>H"D46 8 FH"H\, 30.

22 AJ>8H 2, 8@<<,>H"D46 8 FH"H\, 47.
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HD,H\4N (@FJ*"DFH&23. %4*4<@, & BD@,8H"N FH"H,6 *@:0>" $ZH\ JRH,>" @2"$@R,>>@FH\ B@ B@&@*J

2:@JB@HD,$:,>46 & @H>@T,>44 >,&4>@&>ZN HD,H\4N (@FJ*"DFH& 4 >,BD,*&4*,>>ZN B@F:,*FH&46 *:b

>4N.

1"8:`R4H,:\>Z, F@@$D"0,>4b

18. =,H >48"84N F@<>,>46 & H@<, RH@ ^H4 BD@,8HZ FH"H,6 4 8@<<,>H"D44 8 >4< b&:b`HFb

&"0>Z<4 *:b D"2&4H4b >@D< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&. ?*>"8@ F@&,DT,>>@ @BD,*,:,>>@

>,@$N@*4<@ B@*H&,D*4H\, RH@ :`$Z, @$b2"H,:\FH&", 8@H@DZ, BD,*B@:@04H,:\>@ $Z:4 >"DJT,>Z,
*@:0>Z $ZH\ R,H8@ JFH">@&:,>Z & <,0*J>"D@*>@< BD"&,. =,@$N@*4<@ *@8"2"H\, RH@ >@D<"

@BD,*,:,>>@ BD4>bH" <,0*J>"D@*>Z< F@@$V,FH&@<. %@BD@F @ BD42>">44 FJ*,$>Z< @D(">@<

JH&,D0*,>46 @ &@2<@0>@< FJV,FH&@&">44 @$b2"H,:\FH& B@ @H>@T,>4` 8 F@@$V,FH&J, & D,2J:\H"H,

R,(@ *DJ(4, (@FJ*"DFH&" <@(JH @$:"*"H\ 4>H,D,F@<, @$FJ0*":Fb & *,:, @ ="<4$44 ( _(@- 1"B"*>"b
!LD48") 24. % ^H@< *,:, EJ* &ZD"24: <>,>4, @ H@<, RH@ >"DJT,>4, <,0*J>"D@*>@(@ BD"&"

*@:0>@ BD,*T,FH&@&"H\ JH&,D0*,>4` @ >":4R44 4>H,D,F"25. G"84< @$D"2@<, BD@P,FF

BD,*@FH"&:,>4b FH"HJF" B@H,DB,&T,(@ (@FJ*"DFH&" *@:0,> $ZH\ D"2XbF>,>, BD4R,< >, H@:\8@ 42- 2"
H@(@, RH@ @> <,>b,H @H>@T,>4b <,0*J (@FJ*"DFH&"<4, >@ 4 42- 2" H@(@, RH@ @> BD,*T,FH&J,H

F@&,DT,>4` BD@H4&@BD"&>ZN *,b>46, 8@H@DZ, b&:b`HFb 2"8@>>Z<4 8@>HD<,D"<4, 4 @BD,*,:,>4`

JF:@&46, 4F8:`R"`V4N BD@H4&@BD"&>@FH\.

19. ;Z >, J$,0*,>Z & H@<, RH@ BD@,8HZ FH"H,6 *@:0>Z $ZH\ @$:,R,>Z & L@D<J

<,0*J>"D@*>@6 8@>&,>P44. 7"8 @H<,H4:4 *DJ(4, (@FJ*"DFH&", @$:,R,>4, & L@D<J 8@>&,>P44 <@0,H

BD4&,FH4 8 JFH">@&:,>4` 42:4T>, FHD@(4N >@D<. AD4>P4BZ, FL@D<J:4D@&">>Z, 7@<4FF4,6,
*@:0>Z *"&"H\ <,0*J>"D@*>Z< FJ*,$>Z< @D(">"< 4 (@FJ*"DFH&"< &@2<@0>@FH\ (4$8@ 4N BD4<,>bH\

& 8@>8D,H>ZN F4HJ"P4bN. A@^H@<J <Z D,2,D&4DJ,< 2" F@$@6 BD"&@ &ZF8"2"H\ >@&Z, F@@$D"0,>4b 4

8@<<,>H"D44 8 ^H4< BD@,8H"< FH"H,6 & F:JR", &@2>48>@&,>4b >,@$N@*4<@FH4.

23 AJ>8H 17, 8@<<,>H"D46 8 FH"H\, 30.

24 Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970)
(1971) I.C.J. Reps. 16 (Advisory Opinion of 21 June 1971).

25 Yearbook of the International Court of Justice, 1970-1971, No. 25, at 107.
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20. ;Z &>@&\ 0,:",< B@$:"(@*"D4H\ 7@<4FF4` 2" ,, JF4:4b B@ D"2D"$@H8, ^H4N BD@,8H@& FH"H,6

4 8@<<,>H"D4,& @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&. ;Z 0,:",< 7@<4FF44 &FbR,F84N JFB,N@& & ,,

JF4:4bN.

A@*(@H@&:,>@

7!=O+9aC3+5 '+=+C!9[=?'? AC?7IC?C!

C+EAI#937! E3='!AIC

10 4`>b 1998 (@*"
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