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Résumé

La situation des droits de I’hnomme en Ukraine est complexe, notamment en raison
de la persistance du conflit armé dans les régions orientales du pays, ou des violations et
des abus commis par toutes les parties au conflit, de part et d’autre de la ligne de contact,
continuent a étre signalést.

Etant donné que la plupart des cas de disparition forcée résultent du conflit dans
I’est du pays, la priorité devrait étre accordée a la cessation immédiate des hostilités entre
toutes les parties concernées et a I’exécution de toutes les obligations prévues dans les
accords de Minsk, ainsi que des obligations générales des parties découlant a la fois du
droit international humanitaire et du droit international des droits de I’lhnomme.

Le Groupe de travail tient a rappeler que, méme pendant les conflits armés, les
droits de I’homme doivent étre respectés, y compris I’interdiction absolue des disparitions
forcées, et des efforts doivent étre faits pour atténuer les souffrances humaines. Il tient
également & rappeler que les disparitions forcées sont interdites en toutes circonstances,
y compris en cas d’état de guerre ou de toute autre urgence publique?. Cette interdiction ne
peut faire I’objet d’aucune dérogation et doit également étre respectée par les autorités de
facto de Donetsk et de Louhansk.

La douleur et I’angoisse des proches des personnes disparues ne sauraient étre
utilisées & des fins politiques. Des mesures décisives doivent étre prises pour aider les
membres de la famille qui recherchent leurs proches disparus, leur accorder une réparation
— y compris un soutien psychosocial, économique et sous d’autres formes — et traduire les

* Le présent rapport a été soumis tardivement en raison d’un probléme technique intervenu pendant la
procédure de soumission.
** e résumé du présent rapport est distribué dans toutes les langues officielles. Le corps du rapport,
annexé au résumé, est distribué dans la langue de I’original et en russe seulement.
1 Voir A/HRC/39/CRP.5, par. 123.
2 Déclaration sur la protection de toutes les personnes contre les disparitions forcées, art. 7 ; Convention
internationale pour la protection de toutes les personnes contre les disparitions forcées, art. 1.

GE.19-13742 (F) 230819 020919

* 19137 42 %




A/HRC/42/40/Add.2

auteurs en justice. Le Groupe de travail prend note des quelques progrés enregistrés sur le
plan législatif, notamment la criminalisation de la disparition forcée dans la loi sur le statut
juridique des personnes disparues, qui a apporté des modifications au Code pénal ukrainien.
Toutefois, aussi bien la loi que le Code pénal ukrainien devraient étre améliorés afin de les
rendre pleinement conformes aux normes internationales applicables.

L’impunité, en particulier, est un probléme grave ; aucune affaire concernant des
auteurs de disparitions forcées n’a été portée devant la justice. Des enquétes sont
généralement ouvertes lorsque des responsables présumés sont identifiés comme soutenant
la partie adverse dans le conflit armé, sans qu’il y ait de coopération entre les parties.

Dans la République autonome de Crimée et la ville ukrainienne de Sébastopol,
occupées temporairement par la Fédération de Russie, la Fédération de Russie, en tant que
puissance occupante, est responsable de la protection de la population civile, ainsi que des
violations des droits de I’homme qui y sont commises, y compris les disparitions forcées.
La situation des droits de I’homme en Crimée est préoccupante, d’autant plus que la
Fédération de Russie continue d’appliquer ses lois aux résidents de la péninsule — en
violation des obligations qui lui incombent en tant que puissance occupante en vertu de la
quatriéme Convention de Genéve — et de refuser I’accés a la péninsule aux observateurs
internationaux, notamment au Haut-Commissariat des Nations Unies aux droits de
I’homme.

Le Groupe de travail tient & réaffirmer sa volonté de poursuivre son dialogue
constructif avec le Gouvernement ukrainien et offre son appui sans réserve pour la pleine
application de la Déclaration sur la protection de toutes les personnes contre les disparitions
forcées.

Le Groupe de travail tient également & réaffirmer sa solidarité avec les victimes de
disparitions forcées, y compris les familles des personnes victimes de cette violation
odieuse des droits de I’homme et infraction penale grave. Leur souffrance continue est la
preuve vivante que la disparition forcée est une violation continue, qui persiste jusqu’a ce
que la lumiéere soit faite sur le sort de la personne disparue de force et le lieu ou elle se
trouve.
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I. Introduction

1. A delegation of the Working Group on Enforced or Involuntary Disappearances
conducted an official visit to Ukraine from 11 to 20 June 2018.

2. The delegation was composed of the Vice-Chair of the Working Group, and Tae-
Ung Baik, Luciano Hazan and Henrikas Mickevicius, members of the Working Group.

3. At the outset, the Working Group wishes to thank the Government of Ukraine for
extending an invitation to visit the country, and for the efforts made before and during the
visit to facilitate its smooth undertaking. It also thanks the de facto authorities in Donetsk
and Luhansk for the cooperation during the visit in the territory under their control.

4, The Working Group also wishes to thank the human rights monitoring mission in
Ukraine for the continuous support during the visit.

5. The Working Group met, inter alia, with the representatives of the Ministry of
Foreign Affairs, the Ombudsperson of Ukraine (the national preventive mechanism), the
Supreme Court, the Ministry of Internal Affairs, the Ministry of Justice, the State Criminal
Enforcement Service and the Centre for Free Legal Aid, the Security Service of Ukraine,
the Ministry of Defence, the National Police in Kyiv and Mariupol, the Office of the
Prosecutor General in Kyiv and the Military Prosecutors in Kyiv and Kramatorsk.

6. The delegation also met with the “ombudsperson” of the self-proclaimed “Donetsk
People’s Republic”, the “forensic bureau” in Donetsk, the “acting minister of foreign
affairs” of the self-proclaimed “Luhansk People’s Republic” and the representative of the
“Luhansk People’s Republic” in the Working Group on Humanitarian Issues of the
Trilateral Contact Group on Ukraine in Minsk.

7. The Working Group held a series of meetings with the persons subjected to enforced
disappearances and relatives of disappeared persons throughout the country, and met
representatives of civil society, including non-governmental organizations, and lawyers. It
thanks all stakeholders met, and in particular the survivors of enforced disappearances and
the relatives of disappeared persons who shared their testimonies with the Working Group.

8. The Working Group received information from the Government, victims and civil
society organizations, and held discussions with all stakeholders on the measures to prevent
and eradicate enforced disappearances, as well as issues relating to truth, justice and
reparation for victims.

9. The Working Group visited Kyiv, Mariupol, Donetsk, Luhansk, Kramatorsk and
Pokrovsk. Unfortunately, it was not able to visit Crimea in the context of its country visit to
Ukraine, although it received information relevant to the present report from several
stakeholders.

10. The experts wish to emphasize that the politicization of humanitarian issues
resulting from the armed conflict has a direct and severe impact on the human rights of
victims of enforced disappearances, including the right to truth, justice and adequate
reparation. Decisive measures have to be taken to assist family members who are looking
for their loved ones, to identify and punish perpetrators and to provide reparation and
psychosocial assistance to all affected victims.

11.  There is almost total impunity for acts of enforced disappearances on both sides of
the contact line, mainly due to a lack of interest and political will. In Kyiv as well as in the
territory controlled by the “Donetsk People’s Republic” and the “Luhansk People’s
Republic”, the Working Group perceived little interest in pursuing cases unless the
perpetrator was identified as someone supporting the opposite side. Bringing to justice
anyone from one’s own side appears to be perceived as “unpatriotic”.

12.  In the present report, the Working Group also describes a number of developments
between June 2018, when the visit was conducted, and the submission of the report to the
Human Rights Council.
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A. Background

13.  Following the Maidan events of November 2013 — February 2014, which led to the
departure of the incumbent President Yanukovych and a change in Government, the
Autonomous Republic of Crimea and the city of Sevastopol (hereinafter Crimea) were
occupied by the Russian Federation in March 2014. In April 2014, anti-Maidan activists,
allegedly supported by individuals and groups from the Russian Federation, took control
over administrative buildings in a number of regional centres in eastern Ukraine, including
Donetsk and Luhansk. On 14 April 2014, an anti-terrorist operation was launched to regain
government control over the places controlled by armed groups. On 11 May 2014, armed
groups in Donetsk and Luhansk organized so-called “referendums” on the “sovereignty” of
the self-proclaimed “Donetsk People’s Republic” and the self-proclaimed “Luhansk
People’s Republic”, which under Ukrainian law were illegal and failed to meet international
standards. Since May 2014, armed groups have been controlling considerable parts of
Donetsk and Luhansk regions. In May 2014, Petro Poroshenko was elected the President of
Ukraine; in November 2014, the new Verkhovna Rada (parliament) was elected.

14.  The hostilities with the armed groups, which from April 2014 were bolstered by the
influx of foreign fighters, weapons and ammunition, including from the Russian Federation,
rapidly escalated to the level of an armed conflict and had a heavy death toll on civilians.
By June 2018, the number of conflict-related civilian deaths exceeded 3,000, and the
number of civilian injuries was estimated at between 7,000 and 9,000. Ceasefire and
disengagement measures agreed by the Trilateral Contact Group in Minsk in September
2014 and in February 2015 (the Minsk agreements), as well as a number of subsequent
ceasefire regimes agreed in Minsk contributed to the overall decrease in hostilities, but
failed to stop the conflict. In April 2018, the Ukrainian Law “On Particular Aspects of
Public Policy Aimed at Safeguarding the Sovereignty of Ukraine over the Temporarily
Occupied Territory of the Donetsk and Luhansk regions of Ukraine” entered into force. The
law refers to the armed aggression by the Russian Federation against Ukraine, and formally
assigns the areas in eastern Ukraine that are not controlled by the Government as “under the
occupation of the Russian Federation”. The Government of the Russian Federation does not
consider itself a party to the armed conflict in eastern Ukraine, and has consistently denied
the presence of regular Russian troops on the territory of Ukraine during the entire period of
conflict.

15.  Armed conflict in eastern Ukraine heavily affected the situation of people resident in
the conflict zone. As at May 2018, more than 1.5 million internally displaced persons were
registered with Government, while many choose not to register as such, given the
bureaucratic barriers involved and the perceived stigma, as well as the minimal financial
support for registered internally displaced persons. Civilians resident in the immediate
proximity to the contact line every day face the risk of being shelled or targeted by small
arms and light weapons fire, or of tripping a mine or explosive remnant of war;
furthermore, their access to social and other services is limited. Numerous families are
separated by the contact line, the crossing of which is challenging, if not dangerous. In
territory controlled by armed groups, residents are exposed to arbitrariness of various
security and “administrative” structures, which has resulted in numerous human rights
abuses. International monitors have been repeatedly denied access to places of detention in
territory controlled by armed groups. The freedoms of expression, assembly, association
and religion have been severely muzzled in both Donetsk and Luhansk.

16.  Since 2014, the Government of Ukraine has carried out a number of institutional
reforms, which included the re-establishment of the national police and creation of the
National Anti-Corruption Bureau and the Specialized Anti-Corruption Prosecutor’s Office
in 2015, of the National Agency for the Prevention of Corruption in 2016, and of the State
Bureau of Investigation in 2017 (which became operational in November 2018). In June
2016, a comprehensive judicial reform process was launched to strengthen the
independence and accountability of the judiciary. In 2015, the President of Ukraine
approved the national human rights strategy; the Government subsequently approved the
relevant plan of action for its implementation up to 2020.
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B.

General situation of enforced disappearances

17.  Over the years, the Working Group has transmitted nine cases of enforced
disappearances to the Government of Ukraine, of which six are still outstanding. The cases
relate to disappearances between 1995 and 2015, reportedly perpetrated mainly by officers
of the Security Service of Ukraine (SBU).

18. Two of the individuals whose cases were clarified were released from detention,
while one individual was found dead.

19.  As in virtually all countries facing the issue of enforced disappearances, in Ukraine
the number of cases reported to the Working Group is not illustrative of the real dimension
of the problem, but a small sample.

20.  During its visit, the Working Group heard numerous accounts of disappearances
occurring in particular at the beginning of the conflict in the East and its aftermath, notably
in 2014 and 2015. The stories indicated that all parties to the conflict had been responsible
for such acts, with the allegations pointing mainly at the SBU and volunteer battalions, and
at the security services established by the de facto authorities in Donetsk and Luhansk.
According to the delegation of the International Committee of the Red Cross in Ukraine, it
is estimated that there are more than 1,500 missing persons as a result of the conflict in
Eastern Ukraine.® During and since its visit, the Working Group has received a number of
new reports alleging disappearances.

21.  The Working Group has recalled that all parties to the conflict in Ukraine have
obligations under both human rights law and international humanitarian law prohibiting
enforced disappearances under any circumstances, including situations of armed conflict.

Situation in the territory controlled by the Government of Ukraine

Legislation and institutional framework

22.  The Working Group commends the Ukrainian authorities for their efforts to set up a
comprehensive legal framework for the protection and promotion of human rights. The
Constitution of Ukraine provides for non-exhaustive list of protected human rights,
including the right to life, the prohibition of torture and the right to personal freedom and
security. Ukraine, one of the founding States Members of the United Nations, has ratified
all major international human rights treaties: the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, the Optional Protocol to the
Convention against Torture, the International Covenant on Civil and Political Rights, the
Second Optional Protocol to the International Covenant on Civil and Political Rights,
aiming at the abolition of the death penalty, the Convention on the Elimination of All
Forms of Discrimination against Women, the International Convention on the Elimination
of All Forms of Racial Discrimination, the International Covenant on Economic, Social and
Cultural Rights, the Convention on the Rights of the Child and the Optional Protocols
thereto on the involvement of children in armed conflict and on the sale of children, child
prostitution and child pornography, and the Convention on the Rights of Persons with
Disabilities.

23.  In particular, the Working Group welcomes the ratification by Ukraine of the
International Convention for the Protection of All Persons from Enforced Disappearance in
2015, as well as its recognition of the competence of the Committee on Enforced
Disappearances to receive individual communications under article 31. It is essential that
the ratification of the Convention be followed by its effective implementation in the
national legal system, and that judges, prosecutors and other relevant officials — including
from the military and security institutions — are familiarized with its principles, concepts
and specific norms.

See http://ua.icrc.org/2018/10/04/international-experts-gather-in-kyiv-to-catalyze-action-for-missing-
persons-eng/.
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24.  The Working Group welcomes the adoption of the Law “On the Legal Status of
Missing Persons” in the aftermath of its visit in July 2018. The law defines the legal status
of missing persons and provides legal regulations with respect to the determination of, and
accounting and search for missing persons, and the rights of victims and their relatives, and
corresponding State obligations. This is an important step towards the creation of a legal
framework to address enforced disappearances and to guarantee the rights of victims. These
efforts should however be continued, given that the law is incomplete and conceptually
inconsistent; the fact that certain provisions are not in full conformity with international law
raises questions with regard to the scope of application and modes of implementation of its
various provisions.

25.  In particular, it is difficult to determine which norms of the law are applicable to all
missing persons and which ones concern those who went missing in “special
circumstances”. During its visit, the Working Group was given an indication that the
intention of the law was to define legal status and to ensure certain rights of those who went
missing during the conflict in the eastern part of the country and of their relatives. The
adopted law provides for more extensive scope of its application, stipulating — in line with
its title, which suggests the inclusion of all missing within it — that it covers “legal relations
connected with obtaining of the legal status of missing persons in situations of an armed
conflict, due to hostilities, domestic insurgency, emergency situations of natural or man-
made disasters, other events that can cause mass death of people, as well as of the persons
missing as a result of any other circumstances” (art. 3). The open-ended list of the
situations covered in which persons may go missing suggests that the law is applicable to
all disappearances, enforced disappearances as defined in international law.

26.  The law however excludes the phrase “any other circumstances” in many of its
articles, in particular in the section regulating the creation and functioning of the
Commission on Persons Missing due to Special Circumstances — an inter-institutional task
force authorized to, inter alia, coordinate accounting and searches for missing persons, and
to maintain the Unified Register of Persons Missing due to Special Circumstances.* To
illustrate the point, it seems that only information about those missing during anti-terrorist
or military operations, notably in the context of the conflict in the Donetsk and Luhansk
regions, will be entered into the Unified Register, while information about enforced
disappearances occurring not in “special circumstances” will not, and the Commission will
not deal with such cases. Rather, such information will be managed by the national police.
From the humanitarian and human rights perspective, this exclusion is hardly acceptable;
the law itself recognizes this by prohibiting, in its article 7, any discrimination between
missing persons and their relatives based on, inter alia, the territory of disappearance or
other criteria.

27.  The Working Group encourages the Commission to be proactive in finding ways to
address a number of questions relating to the application of the law, either in its internal
regulation due to be developed by the Commission and approved by the Government as the
first task upon its formation, or by initiating legislative amendments and other pieces of
legislation or through victim-oriented interpretations of the law. The International
Convention for the Protection of All Persons from Enforced Disappearance, which in
accordance with article 2 (2) of the law has priority over it in cases of conflict, and the
Declaration should also be employed to clarify and align its provisions with applicable
international legal standards. Further comments on the new law will be included in the
corresponding sections of the report.

4 The Commission on Persons Missing due to Special Circumstances, formally established on 10 April
2019 by the Order of the Cabinet of Ministers of Ukraine no. 248-p. The Commission comprises 16
members representing the national police, the Office of the Prosecutor General, the State Service on
Emergency Situations, the Ministry of Temporarily Occupied Territories and Internally Displaced
Persons of Ukraine, the Anti-Terrorist Centre of the Security Service of Ukraine, the Armed Forces of
Ukraine and the Civil Military Cooperation, the Secretariat of the Parliamentary Committee on
Human Rights, the Office of the Ukrainian Parliamentary Commissioner for Human Rights, the
National Military History Museum of Ukraine and the National Red Cross Society. Notably, families
of missing persons, their associations and non-governmental human rights organizations will not be
represented.
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28. The Working Group welcomes the introduction of new article 146 (1) to the
Criminal Code of Ukraine following the adoption of the Law “On the Legal Status of
Missing Persons” in July 2018. According to this new legal provision, the arrest, detention,
abduction or imprisonment of a person in any other form committed by a representative of
the State,® including a foreign one, with the subsequent refusal to recognize the fact of such
arrest, detention, abduction or imprisonment of a person in any other form or concealment
of information on the fate or whereabouts of such person, is punishable by imprisonment
for a term of three to five years.

29.  The Working Group considers important the introduction of an autonomous crime of
enforced disappearance in the legislation, as the lack thereof has created a situation
whereby acts of enforced disappearances have been investigated by different investigative
bodies under crimes such as murder, abduction and arbitrary deprivation of liberty, which is
highly problematic in terms of the specific investigation required from the outset in cases of
enforced disappearances.

30.  While the Working Group appreciates the introduction of this specific provision, it
still notes some gaps in the definition. In particular, it notes that the penalties foreseen do
not seem to correspond to the severity threshold required by international law, which
requires them to be commensurate to the extreme seriousness of the crime, as evidenced by
the prohibition of admitting any privilege, immunity or special exemption in cases of
enforced disappearances (art. 16 (3) of the Declaration) and States’ obligation to ensure that
perpetrators do not benefit from amnesties or similar exempting measures (art. 18 of the
Declaration).

31.  The Working Group also reaffirms the view that an enforced disappearance is a
prototypical continuous crime (A/HRC/16/48, para. 39), meaning, inter alia, that the crime
continues for the whole period when it is committed, that is until the fate or whereabouts of
the disappeared person are clearly established, irrespective of whether that person is alive
or dead. Consequently, cases of enforced disappearance can and should be investigated,
prosecuted and tried if they commenced before and continue after they have been
criminalized in national law. Preferably, legislation should expressly mention that enforced
disappearance is a continuous crime or the Supreme Court should guide Ukrainian judiciary
accordingly.

32.  The law criminalizing enforced disappearances covers some modes of indirect
liability: “ordering the commission of actions referred to in paragraph one [...] or failure
for a leader who has become aware of the commission of the actions referred to in
paragraph one [...] to ask his subordinate measures for their termination and failure to
notify the competent authorities of the crime shall be punishable by imprisonment for a
term of five to seven years”. However, this provision does not meet the international
standards for superior responsibility as provided for in article 6 (1)(b) of the Convention.

33.  The law should in addition make no provisions for defence on the grounds of
receiving an order or instruction to commit an enforced disappearance, and that anyone
receiving such an order or instruction has the right and the duty not to obey. The
introduction of such a legal provision should be supported by appropriate training of law
enforcement, intelligence and military officers. On the other hand, the criminal law could

There is a note to the article clarifying that “a representative of a State in this article shall mean an
official, as well as a person or group of persons, acting with permission, with the support or with the
consent of the state. The representatives of a foreign state for the purposes of in this article shall
include persons who act as civil servants of a foreign state or who are servicemen in the armed forces,
police authorities, state security agencies, intelligence agencies, or persons who are holding positions
in the specified bodies or any of the other state bodies or bodies of local self-government of a foreign
state formed in accordance with its legislation, or who are acting on the order of such persons, as well
as representatives of irregular illegal armed groups, armed gangs and groups of mercenaries set up by,
subordinated to, managed and funded by the Russian Federation, as well as representatives of the
occupation administration of the Russian Federation, composed of its state bodies and structures that
are functionally responsible for the management of the temporarily occupied territories of Ukraine,
and representatives of the self-proclaimed bodies controlled by the Russian Federation, which
usurped the exercise of power functions in the temporarily occupied territories of Ukraine.”
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envision mitigating circumstances for those who took part in committing enforced
disappearances but who are instrumental in bringing the victims forward alive or
voluntarily provide information contributing to clarification of the cases of enforced
disappearances.®

34.  Lastly, the Working Group was informed that no effective civil law provisions were
available to victims of enforced disappearance to claim their rights. The Working Group
recalls that, in accordance with the Declaration, in addition to criminal penalties, enforced
disappearances render their perpetrators and the State or State authorities that organize,
acquiesce in or tolerate such disappearances may be liable under civil law.”The Working
Group was also informed of the forthcoming reform of the security sector. It received
consistent information that that the SBU had been operating, especially at the height of the
armed conflict in the East, without any real scrutiny and had enjoyed exceptionally broad
powers, including those of law and order, investigation of crimes and the detention of
individuals, including in places of detention that were not officially recognized. This should
be changed with a view to revoking law-enforcement and related functions and ensuring
civilian control over the security and intelligence services, including effective oversight by
the legislative branch.®

35.  The Working Group was also informed of an ongoing reform providing for the
creation of the new State Bureau of Investigation. The State Bureau of Investigation took
over the investigative jurisdiction from the Prosecutor’s Office, specifically in relation to
crimes involving senior public officials, judges, officers of law enforcement or national
anti-corruption bodies, and certain crimes relating to military service. The SBU continues,
however, to exercise investigative functions in relation to the crimes against national
security, smuggling, terrorism, crimes relating to the protection of State secrets and crimes
“against peace, security of mankind and the international legal order” (art. 216 (2) of the
Criminal Code of Procedure ). The Working Group is concerned that the SBU retains
investigative powers, including possibly for cases of enforced disappearance or other
international crimes. It is also concerned that cases of enforced disappearance may be
investigated by different investigative bodies, depending on who the perpetrator of the
enforced disappearance is.

36.  The State is under an obligation in international law to ensure that the institution in
charge of investigating enforced disappearances has the necessary powers, resources and
requisite knowledge to conduct investigations effectively. In addition, it is of outmost
importance that investigative officials are familiar with the phenomenon and legal concept
of enforced disappearances, including their legal and factual complexity, latent character,
specificity of evidence and methods of its collection, and definition and roles of victims in
pretrial investigations. Exchanges with legal professionals — judges, prosecutors and
investigators — during the visit revealed an obvious need for this kind of legal training.

2.  Truth

37.  The Working Group, in its general comment on the right to the truth in relation to
enforced disappearance, stated that this right means the right to know about the progress
and results of an investigation, the fate or whereabouts of disappeared persons, and the
circumstances of the disappearance, and the identity of the perpetrator(s) (A/HRC/16/48,
para. 39).

38.  The experts observed that, while a number of those who were forcefully disappeared
at the beginning of the conflict have been released within simultaneous rel