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1 Updateto the final report submitted by Ms. Gay J. McDougall, Special Rapporteur
on systematic rape, sexua slavery and slavery-like practices during armed conflict

(E/CN.4/Sub.2/2000/21), paras. 10-19. The principal focus of that report was sexual
davery and davery-like practices. The focus of the present report is sexual violence.

2 lbid., paras. 20-21.

®  “DR Congo's shameful sex secret: young refugees sell their bodies to UN

peacekeepers’, Kate Holt, BBC, 3 June 2004
(http://news.bbc.co.uk/1/hi/worl d/africal 3769469.stm); “ Sudanese tell of mass rape”, Alexis
Masciarelli and Ilona Eveleens, BBC, 10 June 2004

(http://news.bbc.co.uk/1/hi/world/africal3791713.stm).

4 SeeMs. McDougall’s report, op. cit. (see note 1 above), paras. 44-67.

> |bid., paras. 23-43.
®  Ibid., para 42.

" Ibid., para 83.

8 | should like to thank Michael Duttwiler and Maurice Voyaume for research

assi stance with the case law of the two ad hoc tribunals.

®  Furundzija(IT-95-17/1), “LasvaRiver Valey”, judgement of Trial Chamber II,
10 December 1998, para. 175.

10 See also Mucic et al.(IT-96-21), “Celebici”, Trial Chamber 11, judgement
of 16 November 1998, which was concerned principally with the circumstances in which
rape can be charged as torture. It did not focus on the definition of rape but smply endorsed
the approach of ICTR in Akayesi(see note 11 below).

1 Pprosecutor v. Jean-Paul Akaye€lase No. ICTR-96-4-T, Trial Chamber I,
2 September 1998.

2 bid., paras. 597-598.

3 Furundzijg op. cit. (see note 9 above), para. 179; see para. 180 for variationsin

domestic laws discussed by the Court.
4 Ibid., para. 174.

> Ranko Cesi¢IT-95-10/1), “Brcko”, Tria Chamber I, Sentencing judgement
of 11 March 2004. The issue before the Court was whether the particularly severe
humiliation was an aggravating element which should be taken into account when
sentencing. The Court determined that, where the charge was humiliating and degrading
treatment, the humiliation was not an aggravating element because it is part of the charge. It
is not, however, explicitly an element of the crime of rape, even though it is an inherent feature
of rape. It can, therefore, be treated as an aggravating element in the sentencing for rape.
Two elements were seen as aggravating the humiliation: the fact that the men were brothers
and the fact that others were watching. See also Mucic et al, op. cit. (see note 10 above).
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® FurundZija,op. cit. (see note 9 above), paras. 182-184. International humanitarian

law and human rights law are based on protecting human dignity. Such assaults are a “most
humiliating and degrading attack upon human dignity”. *“... [S]o long as an accused, who is
convicted of rape for acts of forcible oral penetration, is sentenced on the factual basis of
coercive oral sex - and sentenced in accordance with the sentencing practice in the former

Y ugoslaviafor such crimes, pursuant to Article 24 of the Statute and Rule 101 of the Rules -
then he is not adversely affected by the categorization of forced oral sex as rape rather than as
sexua assault. Hisonly complaint can be that a greater stigma attaches to being a convicted
rapist rather than a convicted sexual assailant. However, one should bear in mind the remarks
above to the effect that forced oral sex can bejust as humiliating and traumatic for avictim as
vagina or anal penetration. Thus the notion that a greater stigma attaches to a conviction for
forcible vaginal or anal penetration than to a conviction for forcible oral penetration is a product
of questionable attitudes. Moreover, any such concern is amply outweighed by the fundamental
principle of protecting human dignity, a principle which favours broadening the definition of
rape’. (ibid., para. 184).

" Ibid., para 185.

8 Kunarac et al (IT-96-22 and 1T-96-23/1), judgement of Trial Chamber I1, 22
February 2001.

9 Ibid., para 442.

2 |bid., paras. 440-441.

2L FurundZija,op. cit. (see note 9 above), para. 185.

22 Kunarac.., judgement of the Appeals Chamber, 12 June 2002, paras. 125 and 128.

2 |bid., para 129.

24 |bid, paras. 132-133. Thereisan analogy with the approach taken by certain human

rights bodies dealing with allegations of torture. Where, for example, a detainee is uninjured at
the time of detention but isinjured at the time of release, the European Court of Human Rights
puts the burden of proof on the respondent Government to provide a plausible explanation asto
how the applicant sustained the injuries.  If no explanation isforthcoming or if it is not
regarded as plausible in the circumstances of the case, the State will be found responsible for
some form of ill-treatment. See European Court of Human Rights, Tomasi v. France
judgement of 27 August 1992 and Ribitsch v. Austrigjudgement of 4 December 1995.

% Stakic(IT-97-24) “Prijedor”, Trial Chamber 11, judgement of 31 July 2003.

% The Statute also refers to concepts such as “inhumane acts of a similar character

intentionally causing great suffering, or serious injury to body or to mental or physical health”
(art. 7, subpara. k), under which rape could also be charged; see, generaly, the next section.

" Report of the Preparatory Commission for the International Criminal Court, Part 11

(Finalized draft text of the Elements of Crimes) (PCNICC/2000/1/Add.2). The concept of
“invasion” isintended to be broad enough to be gender-neutral.  As concerns the notion of
consent, it is understood that a person may be incapable of giving genuine consent if affected by
natural, induced or age-related incapacity. This also appliesto other relevant provisions of
article 7.
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%8 Akayesu(see note 11 above), paras. 598 and 688.

2 Seejbid., paras. 692-694 and 697.

%0 See, for example, Kunaracet al. (see note 18 above), paras. 470-496.

3 Delalic, see Mucic et al.(note 10 above); Aleksovsk{IT-95-14/1) “Lasva Valley”,
Trial Chamber 1, judgement of 25 June 1999.

% Kunaracet al. (see note 18 above), para. 497.

3 Ibid., para. 501.

% Ibid., para. 514.

% Kunarac... (see note 22 above), para. 162.

% FurundZija(see note 9 above), para. 168.

3 Ibid, para 169. Seealso Mucic et al.(see note 10 above), paras. 476-477.

¥ Ibid., para. 186.

% Report of the Preparatory Commission ... (see note 27 above).

40
1985.

“ Seepara 8 above.
42

European Court of Human Rights, X and Y v. the Netherlandsidgement of 26 March

See Ms. McDougall’ s report, op cit. (see note 1 above), para. 34.

3 Para 483 of the judgement; see also note 32 above.
“ " \bid., para. 486.
45

Para. 137 of the appeals judgement (see above).
" Ibid., para. 155.

" lbid., para. 151.

8 Ibid., paras. 496-497.

%9 See, in particular, paras. 159-164.

See, for example, Kvocka et al(IT-98-30/1), “Omarska and Keraterm camp”,
judgement of 2 November 2001, para. 145.

>l |bid., para. 149.

%2 Seepara 34 above,
53

50

“... endavement as a crime against humanity in customary international law consisted
of the exercise of any or all of the powers attaching to the right of ownership over a person.
Thus, the Trial Chamber finds that the actus reus of the violation is the exercise of any or all of
the powers attaching to the right of ownership over aperson. The mensreaof the violation
consistsin the intentional exercise of such powers. [...] Under this definition, indications of
enslavement include elements of control and ownership; the restriction or control of an
individual’ s autonomy, freedom of choice or freedom of movement; and, often, the accruing of
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some gain to the perpetrator. The consent or free will of the victimisabsent. It is often
rendered impossible or irrelevant by, for example, the threat or use of force or other forms of
coercion; the fear of violence, deception or false promises; the abuse of power; the victim’'s
position of vulnerability; detention or captivity, psychological oppression or socio-economic
conditions. Further indications of enslavement include exploitation; the exaction of forced or
compulsory labour or service, often without remuneration and often, though not necessarily,
involving physical hardship; sex; prostitution; and human trafficking. [...] The ‘acquisition’ or
‘disposal’ of someone for monetary or other compensation, is not a requirement for enslavement.
Doing so, however, is aprime example of the exercise of the right of ownership over someone.
The duration of the suspected exercise of powers attaching to the right of ownership is another
factor that may be considered when determining whether someone was endlaved; however, its
importance in any given case will depend on the existence of other indications of enslavement.
Detaining or keeping someone in captivity, without more, would, depending on the
circumstances of a case, usually not constitute enslavement” (paras. 539-542 of the judgement).

> Tadic Appeal Chamber (1T-94-1) “Prijedor”, 15 July 1999, para. 271.

% |Ibid., paras. 284 and 292. Ms. McDougall, op. cit., with regard to article 7 of the

Rome Statute, statesin her report:  “It is particularly noteworthy that article 7 (1) (h), in stating
that ‘[p]ersecution against any identifiable group or collectivity’ may constitute a crime against
humanity, includes gender among the grounds for persecution ‘that are universally recognized as
impermissible under international law’.”  This recognition of gender as an individual and
collective identity which, like race, ethnicity and religion, is capable of being targeted for
persecution, and thus merits specific protection under international law, is an explicit articulation
of what has been an obvious omission in earlier codifications and formal definitions of crimes
against humanity” (para. 31).

% Akayesunote 11 above), paras. 580-581.

> Theactsreferred to include enslavement, torture, “rape, sexual slavery, enforced

prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of
comparable gravity”, “persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender ... grounds’ and “ other inhumane acts of a
similar character intentionally causing great suffering, or seriousinjury to body or to mental or
physical health”. Theinclusion of apartheid in the list may suggest that an attack does not need
to beviolent in nature, as indicated by ICTR.

8 Report of the Preparatory Commission (see note 27 above).

% bid.

% Tadic(note 55 above), paras. 83-145.

1 Ms. McDougall’s report, op cit. (see note 1 above), para. 30.

%2 Report of the Preparatory Commission(see note 27 above). Every war crime

defined in the elements of the crime.
% bid.

% Thedefinition of genocidein article 2 of the Statute of the ICTR comes verbatim from

articles 2 and 3 of the Convention on the Prevention and Punishment of the Crime of Genocide.
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% Asdiscussed by ICTY in Kunaracet al.; see note 53 above.

%  Thisisarequirement of the Convention on Genocide, the Statute of ICTR and the

Rome Statute.



