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Notes

! Update to the final report submitted by Ms. Gay J. McDougall, Special Rapporteur on systematic rape,
sexua davery and davery-like practices during armed conflict (E/CN.4/Sub.2/2000/21), paras. 10-19.
The principal focus of that report was sexua slavery and slavery-like practices. The focus of the present
report is sexual violence.

2 Ibid., paras. 20-21.

* “DR Congo’s shameful sex secret: young refugees sell their bodiesto UN peacekeepers’, Kate Holt,
BBC, 3 June 2004 (http://news.bbc.co.uk/1/hi/world/africa/3769469.stm); “ Sudanese tell of mass rape”,
Alexis Masciarelli and Ilona Eveleens, BBC, 10 June 2004
(http://news.bbc.co.uk/1/hi/world/africa/3791713.stm).

* See Ms. McDougall’s report, op. cit. (see note 1 above), paras. 44-67.
% Ibid., paras. 23-43.
¢ 1bid., para. 42,

" 1Ibid., para. 83.
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% | should like to thank Michael Duttwiler and Maurice Voyaume for research assistance with the
case law of the two ad hoc tribunals.

’ Furundzija(1T-95-17/1), “Lasva River Valley”, judgement of Trial Chamber II,
10 December 1998, para. 175.

" See also Mucic et al.(IT-96-21), “Celebici”, Trial Chamber I1, judgement of 16 November 1998,
which was concerned principally with the circumstances in which rape can be charged as torture.

It did not focus on the definition of rape but simply endorsed the approach of ICTR in Akayesu
(see note 11 below).

' Prosecutor v. Jean-Paul Akaye<tgse No. ICTR-96-4-T, Trial Chamber I, 2 September 1998.
2 |bid., paras. 597-598.

Y Furundzija op. cit. (see note 9 above), para. 179; see para. 180 for variations in domestic laws
discussed by the Court.

" Ibid., para. 174.

% Ranko Cesi€IT-95-10/1), “Brcko”, Trial Chamber I, Sentencing judgement of 11 March 2004.
The issue before the Court was whether the particularly severe humiliation was an aggravating
element which should be taken into account when sentencing. The Court determined that, where
the charge was humiliating and degrading treatment, the humiliation was not an aggravating
element because it is part of the charge. It is not, however, explicitly an element of the crime of
rape, even though it is an inherent feature of rape. It can, therefore, be treated as an aggravating
element in the sentencing for rape. Two elements were seen as aggravating the humiliation: the
fact that the men were brothers and the fact that others were watching. See also Mucic et al, op.
cit. (see note 10 above).

' Furundzija,op. cit. (see note 9 above), paras. 182-184. International humanitarian law and
human rights law are based on protecting human dignity. Such assaults are a “most humiliating
and degrading attack upon human dignity”. “... [S]o long as an accused, who is convicted of rape
for acts of forcible oral penetration, is sentenced on the factual basis of coercive oral sex - and
sentenced in accordance with the sentencing practice in the former Yugoslavia for such crimes,
pursuant to Article 24 of the Statute and Rule 101 of the Rules - then he is not adversely affected
by the categorization of forced oral sex as rape rather than as sexual assault. His only complaint
can be that a greater stigma attaches to being a convicted rapist rather than a convicted sexual
assailant. However, one should bear in mind the remarks above to the effect that forced oral sex
can be just as humiliating and traumatic for a victim as vaginal or anal penetration. Thus the
notion that a greater stigma attaches to a conviction for forcible vaginal or anal penetration than to
a conviction for forcible oral penetration is a product of questionable attitudes. Moreover, any
such concern is amply outweighed by the fundamental principle of protecting human dignity, a
principle which favours broadening the definition of rape”. (ibid., para. 184).

'7 Ibid., para. 185.

" Kunarac et al (IT-96-22 and IT-96-23/1), judgement of Trial Chamber II, 22 February 2001.
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' Ibid., para. 442.

» Ibid., paras. 440-441.

Furundzija,op. cit. (see note 9 above), para. 185.

Kunarac.., judgement of the Appeals Chamber, 12 June 2002, paras. 125 and 128.
2 Ibid., para. 129.

* |bid, paras. 132-133. There is an analogy with the approach taken by certain human rights
bodies dealing with allegations of torture. Where, for example, a detainee is uninjured at the time
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