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Note prepared by the drafting group */

1. This note is intended to enable the Meeting to reach a decision on the
format of the international instrument on the prevention, control and
reduction of water-rel ated di sease, whet her non-bi ndi ng or binding.

*/ Pursuant to the decisions taken by the Parties to the Convention
on the Protection and Use of Transboundary Vtercourses and |nternationa
Lakes at their first neeting (Helsinki, Finland, 2-4 July 1997) and by the
Eur opean Enviornment and Health Commttee at its sixth session (Berlin,

Cer many,
13- 14 Novenber 1997). This note has been produced w thout fornal editing.
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2. The Meeting may wish to:

(a) Take note of the considerations by the drafting group of the
conparative advantages of various formats of the international instrument and
the nmeans and ways of inplenentation (annex);

(b) Deci de on whether the international instrunent shoul d be devel oped
in a binding or a non-binding fornmat;

(b) Deci de on an appropriate foll ow up mechani sm includi ng
arrangenents for the interiminplementati on of the international instrunent
after its adoption at the Third Mnisterial Conference on Environnent and
Heal th (London, 1999).
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Annex

FORMAT OF THE | NTERNATI ONAL | NSTRUVENT 1/

1. The aimof the international instrument on the prevention, control and
reduction of water-rel ated di sease is to enhance the |level of commitnent to
this inmportant work, to inprove the franework within which it is carried out
and to further international cooperation in this field.

2. Suppl i es of safe drinking-water, proper sanitation and the effective
managenent of water resources are fundanental to ensuring public health. Mich
of Europe needs to enhance all three of these vital services and also to

i mprove performance in other aspects of the fight against water-rel ated

di sease. Action inthis field will be one of the nost cost-effective neans of
i mproving public health and the protection of the environnent across Europe.
The added val ue in adopting the international instrument lies in the focus and
consistency it can provide for the many strands of work al ready under way in
this field, in the enhanced degree of conmtment that it can bring and in the
i ncreased enphasis on joint and collective action that it can supply. The
decision on the format of the international instrunment needs to be taken on
the basis of what will best serve these ains.

The issue for decision

3. The basic choice on the format of the international instrunent is
bet ween:

(a) A non-binding international instrunent in the formof a
decl aration, code of conduct, programme of action or other type of "soft-I|aw
i nstrument;

(b) A legally binding international instrument, either in the form of
a protocol to an existing convention or in the formof a free-standing
convention

4, What ever the decision on the format of the international instrument, it
shoul d be appreciated that there will need to be some provision for follow up
nmechanismif the initiative for it is to be fully fruitful. The internationa
i nstrument cannot be sinply a statenment of rules or coomitnents. If it is to
be successful, it nust initiate or intensify processes, both at nationa

level and internationally, to bring about inprovenents in water supply,
sanitation and water resource managenent. Such processes need to be nonitored

1/

Prepared by the drafting group at its second neeting (Budapest,
24- 25 Novenber 1997).
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to see whether they are achieving the ains of the international instrunment, so
that corrective action can be taken if achievenent falls short of intention.

5. Many exanples fromthe field of non-binding international instrunents
show that a statenent of an approach to a programme of inprovenent w thout
sone foll owup nechanismw |l tend to gather dust on the side-lines, rather
than be at the heart of a continuing process of inprovement. The 1985

Mont real Qui del i nes on Land-Based Sources of Marine Pollution are a good
exanpl e of the way in which an excellent product can fail to maintain nmorment um
over the long period needed for action, if there is no foll ow up mechani sm

6. Since the question of the foll owup mechani smhas no substantia
bearing on the choice of the fornat, this note first reviews the factors that
shoul d be borne in mind in deciding on the format of the internationa

i nstrunent .

Rel evant factors

7. The following seemto be the relevant factors which need to be
evaluated in reaching a decision on whether to have a non-bi nding or binding
i nternational instrunent:

(a) Ease of negotiation: Since Governnents will not formally be bound
by the wording of a non-binding instrument, its negotiation can be expected to
be a lighter task conpared with what is needed for a binding instrunent. In
particular, since the legal formalities of a binding instrument would not be
needed, it mght be easier to bring the negotiations to a speedi er concl usion
than with a binding instrument. This could be inportant in view of the short
tinme available for negotiation between now and June 1999. However, many
CGovernnents pride thensel ves on inplenmenting fully any conmitrents into which
they enter, whether these are binding or not. Such Governnments can be
expected to be just as careful with their choice of wording in a non-binding
instrunent as in a binding instrument. The saving in time and effort from
choosi ng the non-binding solution is likely to be I ess than mght at first be
expect ed;

(b) Flexibility: Since a non-binding instrument will not require the
sane formalities (e.g. ratification) as a binding instrunment, it can in
princi pl e be anmended or up-dated nore easily. However, if the main feature of
the instrument is initiating or intensifying a process, there is likely to be
only alimted need to anmend the instrunent once the process is under way;

(c) Degree of comm tment: Because a binding instrument has to go
through a nore el aborate approval process, normally involving tacit or express
approval by Parlianents, it represents, and is seen to represent, a greater
degree of commtnment. Since one of the ains of the instrument is to develop a
hi gher degree of political commitrment to the prevention, control and reduction
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of water-rel ated di sease, a binding instrunent would thus appear to be nore
likely to deliver this aim However, what matters is nore the substance of
whet her the comm tment exists rather than the formin which it is clothed,

(d) Uniformty: Since a binding instrument will be structured so as
to set out a clear, consistent set of |legal commtnents, it can be expected to
pronmote a greater degree of uniformty in the application of the commtnents
it creates. However, an instrunent in this field is likely to pronote
uniformty in the approaches applied rather than in the precise results
achi eved;

(e) Speed of application: Since a non-binding instrument does not
require ratification or approval, action under it is not subject to a period
of uncertainty while the necessary steps are taken. Even for relatively
straightforward instruments the tine taken for ratification can be a nunber of
years. However, there is an accepted practice for interimapplication of
bi ndi ng i nstruments pending their ratification or for taking action at
national |evel consistent with the commtnents in a binding instrument pendi ng
its ratification;

(f) Conpl i ance nonitoring and dispute resolution: Since a binding
i nstrument nust specify precisely the commtnents of the Parties, it enables
provi sions to be included on verifying the extent to which Parties have
conplied with these requirenments, and for resolving disputes over whether they
have done so. However, such provisions nay have a limted application in this
particul ar instrunent.

Fol | ow- up nmechani sm

8. Wiile it is essential to create sone fol |l ow up nechanismto support and
devel op the agreenents enbodied in the international instrunent and to enable
its ainms to be better achieved, it seens equally essential to do so without
creating a new denmand for resources for this purpose. Financial resources and
suitably qualified human resources are in short supply, and there will be no
wel comre for a proposal to divert nore of theminto supporting a new
international instrunent. This inplies that any foll ow up mechani sm shoul d be
grafted onto an existing international instrument in this general field, so
that the work is done nore by revising priorities and rel ocating resources
than by providi ng new resources.

9. If the decision is in favour of a non-binding international instrument,
the only avail able existing institutions appear to be the Meeting of the
Parties to the Convention on the Protection and Use of Transboundary

Wt er courses and I nternational Lakes (the Convention on the Protection and Use
of Transboundary Watercourses and International Lakes is hereinafter referred
to as the Convention) or the periodic neetings of the Regional Conmmttee of
the World Health Organi zation’s Regional Ofice for Europe (WHQ EURO. The
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Third Mnisterial Conference on Environnent and Health (London, 1999) woul d
therefore have to invite the Governnments participating in one or other of
these to:

(a) Agree to organi se periodic meetings in continuation of one or
ot her of those main neetings, for the purpose of review ng progress on the
activities connected with the international instrument to prevent, control and
reduce water-rel ated di sease and to consult about any action needed as a
resul t;

(b) Arrange for the secretariat of one or the other of those bodies to
provi de the necessary support, possibly with participation of the other body’ s
secretari at.

10. If the decision is in favour of a binding international instrument, the
only apparent solution is to integrate the work under the internationa
instrument with that under the Convention. Such integration could be achieved
either by a separate convention or by a protocol added to the Conventi on.
Fromthe point of view of drafting the international instrument either

approach is feasible.

11. A protocol would signal clearly the Iink between the two instrunents,
but would be | ess appropriate if the intention is to enphasi se the extension
of work into a new field and the aimof involving new partners, such as

WHO' EURQ

12. If there are formally separate conventions, there are a nunber of

i nstances of collaboration between separate conventions, whereby the Parties
(which may well be different) can work together in devel opi ng and appl yi ng
their provisions. The CGslo Convention and the Paris Convention offer a recent
good exanpl e of this. 2/ Such an arrangenent could appropriately be
initiated by a resolution adopted by the Third Mnisterial Conference on

Envi ronment and Health, as part of its final act or summary record, setting
out how the joint working shoul d be organised. The nain points to be covered
by such a resol uti on appear to be:

(a) For the neetings of the Parties to the Convention and the
international instrunent to be held together, with arrangenents for those
Covernnents who are not Parties to one of the instrunents to attend as

2/

The Gsl o Convention on the Prevention of Marine Pollution by
Dumpi ng from Ships and Aircraft was adopted in 1972. The Paris Convention
on the Prevention of Marine Pollution fromLand-Based Sources was adopted
in 1974. Wen the Conventions entered into force, a conmon Secretariat was
establ i shed, and the practice devel oped of the two Conm ssions established
by the Conventions neeting together, originally w th back-to-back sessions
for their separate tasks with a joint neeting for common interests, nore

recently as a joint neeting for all purposes.
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observers during the itens of business in respect of the instrunent to which
they are not a Party. The rules of procedure of both would need to make
appropriate procedure for such neetings;

(b) For the Meeting of the Parties to the Convention and the
Meet i ng/ Conference of the Parties to the international instrument to be
conmtted to setting up, wherever appropriate, joint working groups and ot her
bodi es to take forward the preparation of work during the intervals between
nmeetings of the Parties;

(c) For the Executive Secretary of the United Nations Econom c
Conmi ssion for Europe to provide the secretariat services for the joint
nmeetings, with appropriate participation in those related to the internationa
instrument fromthe secretariats of WHQ EURO and the United Nations
Envi ronnent Progr ame.

Concl usi on
13. On this basis, the key questions for the intergovernnental meeting on
the international instrunment on the prevention, control and reduction of

wat er-rel ated di sease are:

(a) Whet her the international instrument should be devel oped in a
bi ndi ng or a non-binding fornat;

(b) How an appropriate fol | owup nmechani smcan be devel oped.



